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About the Puget Sound Books

This book is one of a series of books that have been commissioned
to provide readers with aseful information about Puget Sound . . .

Abeul its physical properties  the shape and form of the Sound. the
physical and chemical nature of its waters, and the interaction of
these waters with the surrounding shorelines.

About the biological aspects of the Sound  the plankton thal form
the basis of ils foed clhains: the fishes that swim in this inland sea;
the region’s marine birds and mammals; and the habitats that nour-
ish and pratect its wildlife

About man’s uses of the Sound—his harvests of fintish. shelllish.
and even scaweed: the transport of people and goods on (hese
crowded waters; and the pursuit of recrealion and esthetic Tulfill-
ment in this marine setting

About man and his relationships to this region - the characieristics
of the populations which surround Pugel Sound: the governance of
man's activitics and the management of the redion’s natural re-
sources: and finally, the historical uses of this magnificent re-
source  Puget Sound

To produce these hooks has required maore than tive vears and the
dedicated efforts of more than one bundred people. This series was ini-
tiated in 1977 through a survey of several hundred potential readers
with diverse and wide-ranging inlerests.

The colleclive preferences ol these individuals becsme the stan-
dards against which the project stall and the editorial board delermined
the scope of each volume and decided upon the style and kind ol pre-
sentation appropriate lor the series.

In the Spring of 1978, a prospoectus outlining these criteria and in-
viting expressions al interest in writing any one of the volumes was
distributed to individuals, institutions. and organizalions throughout
Western Washington. The responses were gratifving. For cach volume
no fewer than two and as many as eight autlines were submitted for
consideralion by the staff and the editorial board. The authors who
were subsequently chusen were sclccled not only for their expertise in



a particular field but also for their ability to convey information in the
manner requested.

Nevertheless, each hook has a distinct {flavor  the resull of cach
author's stvle and demands of the subject being writlen about. Al-
though each volume is part of a series, there has been Litlle desire on the
part of the staff to climinate the individualitv of cach volume. Indeed,
creative vet responsible expression has been encouraged.

This series would not have been undertaken without the substan-
tial support of the Puget Sound Marine EcoSystems Analvsis (MESA)
Project wilhin the Office of Marine Pollulion Assessment of the Na-
tional Qceanic and Almospheric Administration. From the start. the
represendatives of this office have supported the conceptual design of
this series. the wriling, and the production. Financial support for the
project was also received from the Environmental Protection Agency
and from the Washington Sea Grant Program. All these agencies have
supported the series as parl of their continuing efforts to provide infor-
mation thal is useful in assessing existing and potential environmental
prablems. stresses, and uses of Puget Sound.

Anv major undertaking such as this series requires the efforls ol a
great many people. Only the names of those most closely associated
with the Pugel Sound Books—the writers. the editors, the illustralors
and cartographers, (he editorial board, the project’s administrators and
its sponsors—have been listed here. All these people—and many
more -have conlributed to this series which is dedicated 1o the people
who live, work, and play on and beside Puget Sound.

Alvin Dusburey and Patricid Peylon
January 1982



Preface

A snake, atree. a blanket, a wall—thus was an elephant interpreted
by the Tour blind men of an ancient Hindu lale. Similarly, the basic le-
gal and institutional framewaork within which decisions on the uses of
Puget Sound resources oceur is subject to manv inlerpretations. Be-
cause the system is sufficiently complex that no sinsle individual can
ever comprehend all of its nuances and intricacies, my approach has
been to interpret the framewark within the context ol the tradition, phi-
losophy, amd theory of Amoerican federalism.

This book is not a study of how decisions are made (thal was the
tocus of Coastal Resource Use: Decisions on Puget Sound): it is a de-
scription and analysis of the framework within which decision-making
occurs. Where examples of contlicts or decisions are presented. they
are illustrative of general principles only and are neither comprehen-
sive nor exhaustivelyv analvzed.

About some of Ihe topics discussed in this haok. especially same of
the court decisions, lhere is disagreement among serious scholars, |
have tried to examine differing perspectives and then present what T
helieve is the most appropriate conclusion based on the legal theory of
federal svslenis and the imiplications of different laws, In some cases. |
have included descriptions of laws or processes about whicli no sys-
termatic research or conscnsus exists. In such cases, my observations
must be considered tentative. It should also be noted that todav's ap-
parently unimportant laws inay become important in the future, so that
existing bul unmentioned laws remain a significant part of the legal
and institulional svstem.

The basic research and writing lor this volume were completed
prior to development of Reagan Administration policies. Whoerever
possible. sowe insight into polential changes has been integrated into
the text  with recognition that as this book goes to press, proposed
changes are still just that- proposed. )t is significant. however. that
even highly visible changes such as the proposed phasing out of the
{ederal Coastal Zone Management Program are all well within (he legal
and political framework that has evolved. Such changes are unlikely to
make significant differences in the future of Puget Sound. not because
some federally funded progrioms that may be cut back are not fulfilling

%t



very uselul funclions, but because the overall svstenuis sufliciently re-
dundant for problems of major importance to be assumed by other oroa-
nizations. That is the verv nature of the American tederal avstem - and
also why there is so much variety and complexity within it

Each reader will bring his or her own background to discussions of
particular issues, and many readers will have more know ledge of some
issuues than | possess.

1t is my objective to help plice differont issues into a broadoer per-
spective and to pravide somae insight into the development of legal and
instihiutional arrangements in one of our most comples envitonments—
the coast—with specific applications to Puget Sound.

Robert L. Bish
Whalctown. B.C.

August. 1981
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CITAPTER 1

Puget Sound: A Complex System

Puget Sound is an inland sea of great natural abundance. Its topog-
rapliy of waterways, harbors. islands. shorelunds. and rivers Iving be-
hween the Olvmpic and Cascade mountains contains many varied and
rich biological communities. These physical and hiological resources
provide the base for hunan settlements —settloments that have alwavs
used and depended upon the region’s resources for an economic base
and for leisure-time activities. There are few other places in North
America where the tie betiveen people and their naloral surroundings
is or cver has been as close as on PPuget Sound.

During the latter hall of the twenticth century, it has hecome cus-
tomary to exanine the interdependencies among the phvsical environ-
ment. biological communities. and hueman uses of the environment. [
has also become common 1o undertake such analvses as it the most
complex interrelationships were thuse of 1he natural physical and bio-
logical environments. Actually, however. it is the interactions among
human beings with one another and with the natural environment that
are the most complex. Human beings possess greater inlelligence.
greater learning capacity, and a greater ability to modify the cnviron-
menl than any other species. And, most important, human heings
themselves create the bounds on their behavior and inleraction wilh
one another through their own laws and institutions. whercas nalural
biological communities function within the narrower hounds of the
laws of nature.

The future appeal and viability of Puget Sound depend on human
beings funclioning within an institutioral and legal framework de-
signed ta guide the wise use of resources and avoid their deslruction.
Evolution of the laws and jurisdictions under which decisions on Puget
Sound resources are made has occurred, and will continue to ocour,
within a legal and governmental svstem based on a combiuatiun of En-
glish comman law, the principles of the L1, S, Constitution. and the or-
ganization and operalion of state and local governments within Wash-
ington.

The current legal and jurisdictional environmeant of Puget Sound is
extremely complex. vet there are svstematic patterns in relation to S
cific resource uses and constitutional prineiples, The ossence of the
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system. however, is the multiplicity of laws and agencies  and the in-
lerdependencies among them,

The greatest difficulty in examining any complex svstem is that de-
seriptions—which must necessarily be ubstractions —nake the systom
appear simpler than it really is. The appearance of simplicity then
leads to the belief that the system can be manipulated in a simple man-
ner—and that beliel nearly alwavs turns oul to be mistaken. Hunian be-
ings involved in complex arrangemenls are extremely innovative. and
thus even a well-planned conscious atlempt al change may be thwarted
by some new human strategy elsewhere in (he svstem. This plicnonie-
non is critical in designing rules for the human use of natural resources.
It is hoped that this book will balance an appreciation for the ditfical-
ties of legal and jurisdictional design with an understanding of the cur-
rent system on Puget Sound.

Readers are cautioned. however. thal this allempt lo conveyv an un-
derstanding of the current svstem will nol cover every Taw, court deci-
sion, or jurisdiction that could influence the use of Puget Sound re-
sources. Such a catalog would fill a book much larger than this, vot still
not exhaust every aspect of Low the system operates. However, many
laws and court decisions and most jurisdictions are included in the
context of the overall analvsis, and general references are provided in
the text itself and in notes following each chapler Tor these who wish o
pursue a particular point further.

Chapter 2 provides a description of the Pugel Sound region and
oullines some basic problems in jurisdictional desipn fur governing a
complex resource. This discussion raises queslions that will reappear
throughout the analvsis. The text next proceeds o an analvsis ol the
constitutional laws of sovercigniv, property. and citizen’s rights as they
apply to marine and coastal resource uses. Four chapters are then de-
voted to a descriplion of the implementation of constitutional powers
by the federal, state, local, and Indian tribal governments respectively.
Chapters 8 and 9 focus on the interdependencies among agencies [rom
different levels of government to provide an understanding of how lhe
system operates, and the final chapter returns to basic questions as 1o
now well the legal and jurisdictional framework created on Puget
Sound is serving its human communily.

[ %]



CHAPTER 2

Puget Sound and Its Uses

Pugel Sound is a fjordlike inland sca, 1t is linked to the Pacilic
QOcean through the Strait of Juan de Fuca, extending west between thoe
northern coast of the Olympic Feninsula and the southern shore of
Vancouver Island, and north through Rosario Slrait. the San Juan ls-
lands. and the Strait of Georgia between Vancouver Island and the
mainland ol British Columbia. From the Strait of Juan de Fuca and Ro-
sario Strait, Puget Sound extends south for vver a hundred miles be-
tween the Cascade and Olvmpic mountains. The Sound and the straits
wilhin the United States enclose 2.5300 square miles of water, close to
2,350 miles of shoreline. and more than 200 islands.

Puget Sound has alwavs been the center lor development in West-
ern Washinglon. lts abundant resources of finfish, shelifish. and tim-
ber, its mild climate, and the transportalion alforded by its protected
waterwavs made the Sound attractive to nalive Americans prior to its
discovery by Europeans. These same characteristics attracted settlers
from the East and fromn BEurope, and today more than lwo-thirds of
Washingion State's population lives in the twelve counties surround-
ing the Sound and generally reterred to as the Pugel Sound region,

Although the region is well defined and is often thoughl of as a
single unit, there is considerable diversity wilthin it. Much of this diver-
sitv is refaled Lo the physical structure of Pugel Sound itseli. Northern
Pugel Sound, or the main basin. extends from Admiraliv Tnlet in the
north lo the Tacoma Narrows, Water depths of 600 to 800 fect are com-
mon in the basin, with a depth of 930 feet existing ofl Paint jefferson.
The shoreline and estuaries along the cast side provide excellent har-
hors, cspecially Elliott Bav in Seattle and Commencement Bay in Ta-
coma. The flatlands in the estuaries acdjacent to these bavs also provide
extensive space for industrial and agricultural development. These
vastside locations are also connected by transportation corridors 1o
Vancouver, British Columbia. across the Cascade Mountains to the 118,
Midwest. and soulh to Porlland and bevond. This arca cuntained
within King. northern Pierce and southern Snohomish counties has be-
come the urhan and population center of the Pugel Sound region.

On the west side of the main basin is the Kitsap Peninsula [Kitsap
County) with Bremerton and the Bremerton Naval Shipvard. The Kit-
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sap Peninsula has not expericnced as much growth as King, Pierce, and
Snohomish counties because of its relative isolation and its depen-
dence primarily on the shipyard for its economic base. Thus, even
though recent suburban development is occurring around the west end
of the Tacoma Narrows Bridge and between Brewnerton and the Naval
submarine Base at Bangor on Hood Canal, Bremerton remains the only
sizeable cily on the west side of Pugel Sound.

Southern Puget Sound extends south from the Tacoma Narrows to
the Nisqually Delta and west to several inlets betiwveen Olvmpia and
Shellon. The area is characterized by large tidal fluctuations which, in
combination with manyv small shallow inlets, results in vast tidelands
and mudflats. These shorelands are not as suitable for industrial devel-
opmenl as are Lhe shorelands of northern Puget Sound. but they pro-
vide superior habitats for marine life  especially cams, ovsters, and
waterfowl, The only two cities of any size on South Sound are Olvm-
pia, in Thurslon County. and Shelton, in Mason County. but neither
bias o natural harbor nor is either one surrounded by urhanization as is
the main basin. The Nisquallv Delta, one of the two largest less devel-
oped eshiuaringe regions of the Sound. is also localed on the cast side of
South Sound, between Pierce and Thurston counties. Western Plerce
County, narth of the Nisqually Delta. is part ol tThe South Sound area.

Hood Canal is a relatively shallow arm ol Puget Sound that lies
between the Olympic Mountains o the west and the Kitsa: Peninsula
tor the east. Hood GCanal waters are warmer than those of the rest of the
Scund, and there are fewer mudflals than on South Sound. T provides
an excellent habitat for ovsters and clams. Development on Flood Canal
is primarily residential, and even that is concentrated on the sauthern
loe portion and on the west side in Mason County. The only other sig-
nificant use is the Naval Submarine Base at Bangor on the Kitsap
County side of the Canal. and the Navy's torpedo-testing tacilities on
Dabob Bay, a bay that extends into Jelferson County,

The main channet of northern Puget Sound extends northwest be-
tween Whidbey Island {of Island County) on the easl and the Kilsap
Peninsula and Olvinpic Peninsula on the west to Admiralty Inlet,
whers il joins the Strait of Juan de Fuca. To the east of Whidbey Island
lie Saraloga Passage and several large shallow bavs in Snohomish and
Skagit countivs. With the exceplion of Everetl. which has access to Lhe
main basin south of Whidbey Island. there are no major ports on these
inner passages. The water is relatively shallow and the Stillaguamnish
and Skagit estuarine ureas provide exlensive natural habital for marine
life and waterfowl. Up these rivers from The Sound some diking and
drainage have been undertaken to cohance agriculiural use, but for the
most parl development within these swaterwayvs Is ocourring in sumnier
home communities on Whidbev and Camano isfands.

A
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Outside of Puget Sound itself, but vonsidered part of the Puget
Sound region. are the San Juan Islands (San Juan County) where the
Strait of Juan de Fuca connects (o the Strait of Georgia via Haro and
Rosario straits. The San Juan Islands themselves are surrounded by rel-
atively deep water and possess many good natural harbors. They pro-
vide an extremely popular location for summer homes aod recreational
boating.

Fast of Rosario Strait lic several islands and several bhavs. Belling-
ham Bay in Whatcom County possesses excellent port facilities, and
the Bellingham area is larger and more developed than any other area of
the Sound except for Seattle, Tacoma, and Fuverett. Anacortes, the site
of two oil tefineries, is on Fidalgo Island south of Bellingham Bayv in
northern Skagit County. Cherry Poinl and Ferndale, also the location of
oil relineries, are just north of Bellingham Bay.

North and west of the San Juans, across Haro Strait, lie Vancouver
Island and the Canadian Gull Islands. Te the southwest the Strait of
Juan de Fuca extends over 100 miles to the open Pacific. The Strait is
apen to Pacific storms, and the nnly major port an its American side is
Part Angeles on the northern edee of the Olvinpic Peninsela in Clallan
County.

Development on Puget Sound

Bocause the various parls of Puget Sound possess different churac-
leristics. they have understandably developed difterently. Urbaniza-
tion and induslrializalion are concentraled around the port areas of
Seattle on Elliott Bay and Tacoma on Commencement Bay. with lessor
development at Everetl. Bellingham, Bremerton, and Olympia. Most of
the area. however, especially in southern Puget Sound, on Hood Canal.
hetween Whidbey Tsland and the castern shore, and in the San Juans
either remains undeveloped or else development consists primarily of
residences along the shoreline. Most of the western shoreline ol the
main basin remaing only sparsely developed, again primarily with
summer homaes,

The dilferences in palterns of urbanization and development have
led to ditferent prioritics for the use of Puget Sound and its resources.
The ports of Seatlle, Tacoma, Everett, Bremerton. and Bellingham. and
1o a lesser exlent Porl Angeles and Anacortes, play a major role in their
locitl economies -and policies affecting dredging. shipping. interna-
tional trade. and port development are very important 1o them. In con-
trast, mast residents of South Sound, TTood Canal, and along the walers
gast of Whidbey 1sland see the Sound as a relatively natural body, use-
ful for recreational boating, shellfish culiure, lishing, and occasionally
for shipping logs.
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In the San Juans uses are almost exclusively recreational. with
some commuercial salmon fishing. Throughout the Sound. from the ur-
ban port of Seattle to small villages such as Gig Harbor oy Fridav Har-
bor, one finds clusters of commercial fishing buats —-many of which
fish primarily outside the Sound in the North Pacilic or in Alaskan wa-
ters. Commercial fishermen, along with many recreational lishermen.
possess a high level of concern over the fishery, especially hecause of
activities that generate siltation of salmon spawning arcas or that dis-
rupt salmon migration. Also throughout Pugel Sound there is concern
about the disposal of wastes from both municipalities and [rom indus-
try. altheugh in contrast to the past. most of these wasles are now
treated prior to their dischargi into waters of the Sound,

Pugel Sound’s resources have been subject 1o many demands, and
niiny of its uses arc interdependent, As economic activity. population,
and incomes have risen, even greater demands have been placed on its
resources. Part of the increased income has come through industrializa-
tion and heavier use of port facilities. Higher incomes in turn Lave re-
sulted in greater demand for pleasure boats. marinas, parks, summer
homes. and other recreational uses of the Sound. These rising de-
mands and the conflicts they engender-—place heavy burdens on pro-
cesses through which the uses of Puget Sound are determined.

Resource Use Decision-Making

Virtually all of the uses of Pugel Sound involve hoth private and
government decisions. For example. the goods shipped through the
Port of Sealtle, a public eaterprise. are shipped in response Lo markel
demand, and the ships are privately owned and operated. The goods
are transferred within the port lo private truck or rail. The enlire port
operation. however, is integraled with Corps of Engineers dredging pro-
grams, with the Coast Guard's maintenance of navigational aids, and
with city. county, and stale construction and niaintenance of highways.

Recreation also invelves a mixture of privale and public decisions.
Individuals purchase pleasure craft, but hoating is made much more
enjovable by government-provided locks. launching ramps. marinas,
and marine parks. Different uses mayv also comue inlo conflict. as when
building & marina would destrov shellfish on a beach. or when a larger
allocation of salmon (o Indian fishermen resulls in a smaller allocation
to other fishermen.

The uses of Pugel Sound are also interdependent with resource
uses elsewhere in The stale or in the rest of the country. For example,
when the salmon sport lisheries opened at Westport and Neah Bav,
sports salman fishing ctfort on Pugel Sound declined; and when Can-
ada decided lo curtail crude oil supplies to northesi statis, an il port
and pipeline terminus was proposed for Clallam County.

=1
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[t all demands placed on the use of Puget Sound resources were
fullilled, important aspects of the resource would be destroved and the
potential for some uses climinaled. It is therefore obvious that some
kind of allocation or rationing imust take place among the many poten-
tial uses and users, and in many cases resource enhancement to in-
crease The avallability or uselulness of the Sound's resources will he a
complementary stralegy.

The most tamiliar form of ralioning is trough markets, Rationing
takes place through the prices charged for products, with resources in
turn rationed l]_\-‘ owners wha sell those resources 1o users who are will-
ing to pav the most. The wmarket system works reasonably well where
resources are privately owned. and different activities do not atfect one
another except through market processes. The market system lunclions
in o very decentralized manner while providing infermation upon
which individual consumers and producers can base their decisions,

While market forces atfect all of the uses of Pugel Sound, ralioning
by markets alone will not work for common natural environmenls such
as Puget Sound. Too many resource use interdependencies are simply
not taken into account in market processes. Thus markel forces must boe
supplemented by a great deal of non-market or governmental activily,
Governments define and enforce property rights and contracts, Govern-
menls enhance resvurce uses with investiments in porls. channels, ma-
rinas, parks, and fish hatcheries, and governments regulate private ac-
tivity with rulesg and permit requirements. Thus one cannol understand
the processes through which resource allocation decisions are nade
without understanding the public sector as well as market forces. When
analyzing laws and jurisdictions of the public seclor, however, one
should not forget that market lorces, which are in torn creatod by the
purchases people choose o nuike, are not only alwavs present. but they
also exercise considerable influchar on governmental decisions,

Tt is popular lo discuss governmental influence over the uses of Pu-
get Sound’s resources in terms of coastal zone “management.” Manage-
menl, however, implics a relatively high level of agrenment on the goals
to be pursued. and some kind of hierarchical organization through
which goal implementation is directly undertaken. Resource use deci-
sion-making on Pugat Sound is much too complex to be called manage-
ment. There are neither widely shared goals nor an organizalion capa-
ble of implementing such goals. Resource use decision-making on
Pugel Sound is much meare accurately posad as & problem ol “govern-
ance”—that is, a situation in which the conflicting and complementary
goals of diffcrent people must be reconciled. traded-olf, accommo-
dated, or restricted. Not anly is there nn single organization 1o manage
lhese processes on Puget Sound, but organizations designed to manage
are seldom suitable for facilitating governance processes among diverse
populations in a diverse environmaoent.




i 'ses of Puget Sound

Although this book focuses primarily on how existing institulions
function. it will also introduce cvalualions wlere appropriale. Several
questions are relovant in this regard:

® Does Lhe institutional structure provide relevant infornation for all
concrrned individuals and groups to make their preferences for the
use of Puget Sound's resources known and considered?

® Does the institutional structure provide the means to take into ac-
count & wide range of alternative courses of action in responsc Lo
these preferences and to compare and choose among tracde-ofts in-
herent in vach?

® Are the time and costs of decision-making reasonable in relation to
the magnitude of the issues?

L ] DU Ihe de(‘,]‘};l‘llll [)FUCBSSE‘S pl‘[’)[lll[l[f Al AWHTENeSS l'Jf “ll) Conse-
guences from a multiplicity of perspectives?

® [loindividuals participating in the svstem develop compalible mu-
tual expectations on which to base their decisions and thus reduce
conflicts?

® |sthe institutional structure flexible enough to compensale for fail-
ures and 1o avoid damaging irreversible actions? Can new knowl-
edge be introduced and used and can new problems be resolved?

® Are the institutional structure, its processes and outcemes re-
garded as fair and ones that promote a high level of agreement on
decisions that result?

® [Does the institutional structure produce decisions that halance hu-
man uses of Puget Sound with (he maintenance of essential charac-
teristics ol the natural environment?

The institutional structure and governance process on Puget
Sound follow directly from English common law and the constitutions
and laws ol the United States and lhe state of Washington. This [rame-
work provides for a relatively clear delineation of property rights and
governmental authoritv-——which may be exercised in a variety of ways.
The impartant question is, however, how well have the common law
and constitutional framework been adapted 10 guide and constrain the
uses of Puget Sound’s resources?

Notes

A maore extensive analvsis of the characteristios of Poaet Sound and its re-
sources and resource uses is presented in Bish el ol {19751 and the other vol-
umes of the Pnget Sound Books of the Washington Sea Grant Program. A more
detailed analysis of rationing alternalives and a preliminary approach to evalo-
ative questions is contained in Werren et al. [1972).



CHAPTER 3

The Constitutional Framework

The constitutional framewaork wilthin which decisions on the uses
ol Puget Sound's resources take place is complex and has a long his-
1orv. The nature and operation of such a system can be understood only
in relation to attempts 1o resolve important problems arising within
carlier legal frameworks. In this chapter the historv and evolution of
the most important constitutional principles underlying the operation
ol governments on Puget Sound will be examined. Only after such an
examination does it become possible to put specific laws and programs
into a hroader perspective so that the relationships among constitu-
tional principles. the specific laws and programs. and the operalion ol
sovernments and government agencies can be understood.

Historical Origins

The most important legal concepts and raditions that guide deci-
sions on Puget Sound can be traced (tom continental frudalism brought
tu England in 1066, English common law, the Magna Carta of 1215, kn-
glish law transferred to the colonics and ullimately to the 115, Consti-
tution, state constitutions, court decisions, and legislation in America.
Under European Teudalisi, all land. including lidelands and sub-
merged lands, not occupied under an agreement with the king were
considered his property, Henee the king was both the sovereian or gov-
ernor and the major proprictor or landlord of his realm.

Some of the carliest conflicts in this system were between fisheries
and navigation. The king, as owner of suhmerged lands and hence of
the Dish in the waters above them., granted exclusive rights to [ish and Lo
construct fish weirs in infand waters and on navigable rivers such as
the Thames. The grants of exclusive fisheries excluded common people
from access. and the fish weirs obstructed navizalion. The conflicl over
obstructing navigation up the Thames to London became sufficiently
important that the City of Landon supparled the barons against the king
in 1214 inorder lo gel specilic provisions indo the Magna Carta to elimi-
nate lish weirs and obslructions to navigation on major rivers. By the
time the American Colonies were established, the law had evolved so
that even though submerged lands continued 1o be the property of the
king. their use was conditional on not interfering with navigation. and

10
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exclusive grants to fisheries were precluded. These procepts remain
strongly entrenched in laws governing resource use todiav and cita-
tions to Blackstone. Coke. other Enalish jurists, and English court dei-
sions are found in mast 19th-century U.S. court decisions on disputes
over these issues [Moore and Moore 1903).

Many of the disputes during the evolulion of English government
from 1066 through the American Revolution were disputes over rights
of the king, or sovercign, vis & vis the rights of citizens. Limitalions on
the rights ol the king to seize properly “without due legal process”
were imposed in the Magna Carta, and gradually, in England. the Par-
liament became supreme over the king in most matters of governance.

During the establishiment of American colonies, the kEnglish kings
and Parliament engaged in many disputes. As Parlinment gained ascen-
dancy. it began to pass laws for the colonies. However, the colonies had
been created under grants by the King and the accepted legal evolution
would have been the development of parliaments in the states, with the
king still sovereign—not the imposition of legislation by the Knglish
Parliament. which had no right to extend its authority unilaterally to
nther domains [Mcllwain 1923).

The failure of Americans and their parliamentary allies to curtail
Parliament's attemnpl to contral the colonies led 1o the American Revo-
lution—whereby the states. by right of conguest. assumed all the com-
mon law rights tormerly held by the British monare h, including owner-
ship ol tidal and submerged lands, subjecd to what had becone
common law rights to fish and navigate (Martin v. Lessee of Waddoll
1842].

People vecupying the colonies. especially those involved in prob-
lems of governmaent. were acutely sensitive (o historical attempts to as-
sure citizens' rights in relation (o government— and theyv recognized
that neither a King nor an elected parliament could be trusted not to go
bevend the “law.” They also recognized. however, the need for a strong
central yovernment o deal with foreign powers and to prevent the indi-
vidual stales from warring among themselves like the states of Europe.
After failure of the confederation. the constitutional structure of the
United States as we know it today was crealed. This struclure, with its
attempt to achicve muitiple objectives simultaneously, is extremely
complex. Underlying this complexity, however, is explicit recognition
of the single most important problem in political theorv and constitu-
tional design: how 1o prevent government officials from abusing Ueir
authority and using government power to further their own inlerests
instead of those of their constituents. while at the same time having a
governnment that can in lact govern.

The American system is host characterized as “a svstem ol sepa-
raled institutions sharing power” (Pritchett 1978) whereby, threugh the
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checks and balances inherent in sharing—along with the Bill of
Rights—an attempl was made 1o guarantee preservation of citizens’
rishts while still maintaining o government struciure to deal with a
range of problems from forengn affairs through local improvements. I
was recognized that, with the exception of loreign aftairs shere the
president was glven considerable discretion. the treatment of issucs
would involve extensive discussion and debate and concurrence in
several forums before important decisions could be made. This time
and effert devoted to decision-making in mubtiple forums was 1o assure
that one group could not exploit others and to increase knowledge
aboul proposed laws by examining them [rom many poinls ol view
(tHlamilton et al. 1787). These principles led to the development of a
complex governmental syvstem that includes not only the Prosident,
Senale, and House of Representatives. bul a fuderal court system. state
vovernors, other elocted state otficials. state houses and senales. state
courts and a multiplicity of cities. counties, and special districts—all of
which are important in decisions over the use of Puget Sound re-
SUUTCES,

While this multiplicity of governments often appears chaotic to
those unfamiliar with its operatian, the principles ol law under which
il operales have strong historical origins and are reasonably clear. The
svstem has also demonstrated considerable adaptive capacity to deal
with new problems over time. When the philosophy and the logal prin-
ciples underlving this svstem are understood. the consequences of ad-
justments made 1o meet changing conditions can be better anticipated
and further adaptions made as new problems are contronted. Toward
this end. each of the major bodies of law critical 1o understanding the
governance of Puget Sound resources will be examined more closely.

Sovereignty

The concept of sovercignty. or the authority to govern. is the most
difficull fendal and common law concept to integrate into the Ameri-
can syslem. From one perspective it was the states that won indepen-
dence from England and hence. to cite a major constitutional scholar,
“anjov all pawers it is possible for any government to exercise in ac-
cordance with teadition in Anglu-American public law except as lim-
ited by provision in the Uniled States Constitution or selt-imposced by
state constitutions” (Engdahl 1974, p. 3). From another perspeclive,
however. il may be more appropriate (o view the United States as it gov-
ernmental svstem wherein sovereignty resides in the people—who
through constitutional procedures imay delegate or revoke aulhority o
act in different arcas to particular governments. [f this view of popular
sovercignty is held. there are arcas of law where the transference of
cornmon law traditions of sovercigntv—. derived from conguest by a
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king and his armics— is not appropriate 1o the American svstem. One
must be aware of this when procedents based on preconstitulional law
are cited to justify expanded governmental autharity,
While states possess general governmental powers, as stated in
their constilutions, the federal government is one of the “enumerated
powers " thal is, in the Constitution certain powers are delegated to the
federal government and in those areas federal laws preempt state laws.
All other powers are reserved to the states or 1o the people. The
enumerated powers delegated to the federal government that are criti-
cal lor Puget Sound resource use are those of national defense, treaties
with foreign nations. and regulation of commerce among stales and
with fareign nations. In addition to these powers. the federal govern-
ment also pussesses power to spend—and spending is not limited to
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spending to achicve enumerated concerns, Virtually all federal activi-
ties and regulations on Puget Sound are derived from these lew consti-
tuticnal cnumerations. While the implications of maintaining national
defense are relativelv straightforward (see Chapter 4], the implications
emerging from lreaty and commerce concerns and the power to spend
have been extensive—and far bevond what was envisaged in the Con-
stitutional Convention.

Treaties

The federal government is the anly governmenl empowered to en-
ler into treaties with loreign governments. Such treatics wind the legisla-
livn necessary to implement them preempt state or lucal iegislation that
would be in conflict. An early example of federal use of treaty power to
explicitly preempta state concern occurred in the carly 1900s. The ted-
eral government had passed a law to regulale migratory birds but, be-
cause this arca was outside enumerated federal concerns. it was struck
down as unconstitutional (U8 v. McCullagh 1915 1.5, v, Shauver
1914). The govermnent then negotiated o (reaty on migratory birds with
Great Britain (on behalf of Canada) and so was able to enact migratory
bird legislation as necessary and proper lo implement the trealy. This
approach was held eonstitutional (Missouri v. Holland 1920). Such
treaty power is important for Puget Sound. Treaties with Indian tribes
have been the basis {or federal preemptions of state regulation of the
salimon lisherv—a topic to be examined more closelv in Chapter 7 —-and
ireaties could be used to obtain federal control aver other Pugel Sound
resources, For example, treaties with Canada on oil transshipment
could be used to preempt state regulations on oil movements. Treaty
concerns are an important federal power in a world characterized by
international interdependence in resource uses.

Commerce

The delegation of aulhorily tu regulate interstale commerce has be-
come the major constilutional basis for the federal regulation of Pugel
Sound resource uses. The original purposes of delegating authority 1o
regulate interstale commerce to the national governmenl was guile
clear, First, national regulation would prevent states from discriminat-
ing against nne another as with tariffs {Virginia's tolls on goods shipped
to Marvland via Chesapeake Bay, for example) and the resulling large
trec trade market would facilitate cconomic growth. Second. only by
uniting could the states together engage in international trade on a par
wilh the European countries; and third. a national tariff could serve as
an important revenue source.

It was recognized very carly (Gibbons v. Ogiden 1824) that to carry
out the regulation of commerce, it would be necessary to be able to pre-
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vent obstructions in navigable waters. It is the relationship between na-
vigable waters and commerce that provides the constitutional basis for
the federal regulation of Puget Sound’s waters.

In English common law. navigahle waters were those aflected by
the ebb and flow of the tide. The United States, however. contains vast
inland rivers suitable for commercial traffic, and in a relatively early
court decision, navigable waters were defined as those 10 be “navigabice
in fact”™ and not limited o tidal walers (The Daniel Ball 1871). Further
expansion of the concept of navigable waters, some with very tenuous
connections to interstate commerce, has continued over time. Follow-
ing "navigable in fact.” came “formerly navigable,” even if the waters
were no longer suitable for navigation (Arizonu v, California 1931):
“available for navigation.” even if such availability required extensive
improvements {United Stutes v. Appalachian Electric Power Co. 1940):
and lakes within a single state (Ltah v. United Stales 1971).

In addition to regulation of “navigation.” federal svater quality reg-
ulation has slemmed from commerce powers, The first federal water
quality legislation was the Rivers and Harbors Act of 1899, This act pro-
hibited the discharge of refuse matter of any kind. other than that flow-
ing from streels and sewers na liquid state, except with a Gorps of
Engineers permit. This part of the act, along with its other seclions, was
clearly navigation-oriented. It was not until 1966 that liquid poliution
not related lo navigalion was interpreted to fall under the act [United
Stutes v. Slandurd Gil Co. 19661, In 1958 the Fishoand Wildlile Coordi-
nation Act roquired that fish and wildlife vaiues be taken inlo account
along with navigation values in Corps of Engineers permit processes, In
1970, this exlension to non-navigation interests in regulating navigalile
waters was uphetd in Zahel v. Tahb (1971) and the Federal Witer Pol-
lution Contral Act Amendments ol 1972 indicate a desire for the broad-
est constitutional interpretation possible of navigable walers for federal
regulatory purposes.

Broadening regulation to include wetlands abave high tide ({ mited
States v. Helland 1974) has been upheld. and tests relating to navigabil-
ity have been effectively defined away (Uniied Siates v. Ashilond Qil
Transportation Company 1973). Thoese court decisions go bevond the
considerations of navigation as necessary and proper to regulating in-
terstate commerce and instead focus directly on pellution per se as af-
fecting interstate commerce. The resull is (at commerce powers can
currently be used to justify any federal regulalion of any aclivity that
affects the waters of Puget Sound ar its tributarics.

Power to Spend
The treaty and commerce powers provide the major constitutional
bascs for the federal regulation of Pugel Sound resources. In addition to
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specific. enumerated powers 10 regulate. however, the federal govern-
menl has the authority to spend. James Madison's interpretation of the
spending power was that it was no more than an aspect of the necessary
and proper clause, and available onlv as o means to promote objectives
that wure themselves cnumerated federal conceros. Tn conlrast to the
Madisonian view was the argument that the power to spend was inde-
pendent of other enumerated powers and hence LCongress could appro-
priate and spend not just Lo achiove enuwmerated concerns butl 1o pro-
mote whatever objectives it mighl choose that were consisten! with the
Kill of Rights and that provided for the general welfare,

While the Madisonian view ol spending power is most consislent
with the view of the federal government developed in the Convention
and inherent in the Constitution, the courts have upheld the view that
spending is not limited to the achievement of enumeraled powers
(United States v. Butler 1936: Urited Stales v. Darby 1941). The resuli
is that the federal government may spend to achieve virtually anv ab-
jective and it may regulate in virlually anv area of inlerest by making
compliance with those regulations a condition of state or local govern-
ments receiving federal funds, Furthermore, the regulations need not
bear any relationship to the purpose for which funds are granted. Of
course. if the state or local government should wish to refuse such fed-
eral regulations, the only sanction is withdrawal of federal funds. Be-
cause federal funds are a relalively large proportion (21 percent in
Washington in 1977) ol many state and local government budgets. this
usc of the spending power has resulted in the expansion of federal gov-
ernment regulation lar hevond the concerns of lreaties and comimerce.
This was the means taken to encourage development and implementa-
tion of coastal zone management programs in the states.

Preemption

Federal government laws necessary and proper to achieve
enumerated federal concerns are the supreme law of the land and
preempt conflicting state or local laws except in the unusual case in
which those state or local government laws are necessury to the opera-
tion of the state or local governmen! (Notional League of Cities v. Userv
1976; Buckley 1977). This is why the Supreme Court nullitied those
paris of Washington State's Tanker Safety Act to regulate oil transporta-
tion on Pugel Sound. The federal Ports and Walerway Safety Act regu-
lated ocean shipping (Ruy v. Atlantic Richfield 1978, United Slates
government treatics with Indian tribes also provided the legal basis for
federal preemplion of stale fisheries regulations {ollowing the first
Boldt decision in 1974 (United States v. Washington 1974). Al the same
time, however, the courts have heen relatively carelul to permit state
regulation of the same activities regulated by the federal government
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when there is no direct conllicl between the regulations. Florida, for
example, can impose strict liability for damages from oil spills {Askew
v. American Walerwvavs Operators 1973) in addition o the liability im-
posed by the federal government for the costs of Clean-ups. Similarly,
Washington State has imposed conditions 1o achieve higher levels of
safely on oil tankers entering Puget Sound [fiay v. Allantic Richfield
1978).

While the U 5. Constitution limits the federal government lo the
exercise of necessary and proper regulation to achieve a very small
nuwmber of enumerated concerns— primarily in foreign alfairs, in trea-
ties, or ininterstate commerce - the scope of federal regulation has con-
tinuallv expanded—as itlustrated by the regulation of navigable waters.
In addition, the broader interprelation of the power to spend and the
importance of federal grants to stale and local governments have re-
sulted in further expansion of the role of the federal governent. The
specific regulation and programs utilizing this constitutional authority
to influence the use of Puget Sound resources will be the subject of
Chapter 4.

Property

When the states became independent of Rritain, thev assumed
ownership of uncccupicd lands, tidelands, and the submerged lands
beneath navigable waters within their boundaries. While provision was
made for federal government ownership of land for particular purposes
and for lands westward of the Thirteen Colonies. it was the states that
assumed the rommon law role as proprictor ot public Lads within
their borders (Martin v. Lesser of Waddel] 1842).

Under the common law, slates mayv “own™ land in lwo different
capacities: as a proprictor or as a trustee. Lands held as a proprietor are
held as by any other landowner—and the lands may be sold or “alie-
nated™ from state ownership., With lands Lheld in public trust. however.
the state holds land as a trustee for citizens’ use- -and the state cannot
alienate the land to a particular individual except to further purposes
for which the lund is held in trust (Schoeubaum 1977).

In Washington, the state holds its forests and state parks as a pro-
prietor (even though they are called “trust™ lunds), but tidelands {since
1971) and submoerged lands are held as o public trust. Because in com-
mon law fish and shellfish have been treated as belonging to the owner
ol the submuerged or idal lands. fish and shellfish are also owned as a
public trust by the state. While lands held in public trust generally can-
not be sold for exclusive use, the state of Wishington sold some tidal
lands outside of harbor areas lo adjacent upland owners prior to 1971.
The stale currently leases lands Tor uses such as oyvster culture. other
aquacullure, log storage, and the installation of mooring buovs and
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docks. Under the common law. riparian rights (the righl to install im-
provements such as docks. fills, or dredge channels to enhance access
to water, or draw water for domestic, agricultural. or industrial pur-
poses) are held by the owners of adjacent uplands (Johnson and
Goldsmith 1977). In addition to the requirement of a lease for the use of
state-owned tidal or submerged lands. all uses of tidal or submerged
lands—even those undertaken by the siate government itself—inust re-
ceive permission from the federal governnent to be sure that there is no
interference with navigation and to comply with other federal water
qualily regulations.

The continuity of state ownership of tidal and submuerged lands
underlving inland waters has never been seriousiy questioned in the
United States. Until 1947, it was also assumed that state ownership of
submerged lands extended into the ocean at least for the three miles
that were generally recognized as controlied by an adjoining state at the
time of the Revelution (the territorial sca). It was under such an as-
sumnption that stales had been leasing submerged lands and collecting
oil rovalties from offshore oil drilling. In the 1940s. however, the 115,
governmenl claimed cwnership of all submerged lands and resources
under territorial walers and hence the right to all lease fees and ail roy-
alties. In an unexpected decision. a majority of the 1.5, Supreme Court
ruled that because the U.S. government maintained securily against for-
cign nations over the three-mile zone, it also had “national dominion™
(i.e. ownership) over the submerged lands,

In 1953, the 11.8. Congress effectively reversed the 1947 court deci-
sion and returned all submersed lands and resources within three
miles of shore to stale ownership (Submerged Tands Act ot 1953), Thus
Washington Stale presently owns as a public trust the tidelands not for-
mertv sold and submerged lands of all navigable waters except those
sold in harbor areas to promote development in the state to three miles
into the Pacific Ocean off the coast. Any submerged continental shelf
lands bevond thal limit are owned by the federal government.

The Conslitution provides two capacities in which the federal gov-
ernment can awn property, Congress possesses exclusive jurisdiclion
over places purchased with the consent of the legislature of the stale in
which the property is located for the erection of forls, magazines, arse-
nals. dockvards and other needful buildings (C.8. Constitution. Article
I. Seclion VII). These areas are essentially removed from state govern-
ment jurisdiction in all respects -and are referred to as Title [ proper-
ties. In addition. the federal government may vwn and administer other
lands (Article IV, Section VIII) but in the capacity of a landowner sub-
ject to state laws. [t would appear. however, that if these other lands,
catled Title IV propertics, were used for an enumcerated purpose {inter-
state commerce, fulfillment of treaties, military use) federal regulations
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would preempt state faw and the property swould be legally similar 1o
Title I property even without state legislative consent.

While the constitutional provisions Tov federal government Land
mwnership clarified relationships in the thirteen origiogl states, the fed-
eral government also ohtained contro! over lands west of the thirleen
states and has proceeded to develop a wide varicly of ownership pat-
lerns, often based on disclaimers new stales were required to include in
their own constitutions as a condition of being granted statehood. In
addition. state legislatures also surrendered jurisdiction over federal
properties—such as Mt, Rainier National Park  in exchange for federal
expenditures in their state. The result is that it is extremely ditficull to
identify the precise Iegal status of many federal properties. However, it
would appear that unless federal property is either Title properly,
used for an enumerated purpose, or subject to 4 specific agreement with
a stale, itis constitulionally subject 1o state Taw in spite of 4 vet unchal-
lenged assertion by the Public Land Law Review Commission {1970, p.
278) that the Congress can pass laws to administer property of the
United States and that no state mav interfere with the excrcise of [hat
power (Ingdahl 1974, p. 184). The precise limits a state may place on
the federal government's administration of Tille [V property, however,
are unclear and have not been adjudicated in a definitive manner (Eny-
dahl 1974, pp. 179-150).

Indian reservations constitute still another kind of propertv on Pu-
get Sound. There are thirteen such reservations in the Puget Sound re-
gion, eleven of which are directly on the Sound or Strait of Juan de
Fuca. The other two are close to the Sound on rivers flowing into it.
Indiun reservations are governed by the terms of the trealy between The
(ribe and the federal government and subsequent changes in federal
law. Federal law does provide for states to assume some governing an-
thority over Indian lands, bul in Washinglon State. relationships re-
garding coastal resources have not all been clarified. Decisions by fed-
eral Judges Boldt and Orrick allocaling the right to cateh ane-hall of the
salmon thal migrate through all Indians’ usual and accustomed fishing
sites and grounds (not just reservations), and providing Indians with a
major voice on any development thal would affec! salmon runs—in-
cluding off-reservation developments—-do. however, provide a major
role for tribal governments in coastal resource use decisions nn Puget
Sound. Bevause (he status of tribal gavernments is not widely under-
stood and because of their new importance. Chapter 7 is devoted to
these issues,

Pugel Sound area land. including lidal and submerged land, may
be owned in several capacities, In general, submerged lands are lield in
public trust by the state. and tidal lands are held in public trust by the
state unless they were formerly sold to individuals (approximalely 60
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percent ol Pugel Sound’s tidelands are in individual ownership) or are
part of federal properties or Indian reservations, Fast (dry) land may be
owned by individuals. by the stale, by [ndian tribes. or by the federal
government as Title [ or Title IV fand. possiblv subject to a specitic
state-lederal agreement. Land proprictorship by government is not the
same as sovercignty to regulate, however, and state-owned lands are
subject to  federal regulations concerning navigation or other
cnumerated federal concerns. Also federal Title 1V lands not ulilized
for an enumerated concern or sublect to a specific agreement are subjecl
to general state law. A major result of the difference between sover-
cignty and proprielary rights makes the vse of most Puget Sound re-
sources subject to concurrent agreement hetween the stale and tederal
government,

Citizen Rights

The rights of citizens dealing wilh a government or aftected by a
government's acton are nol unigue 1o marine. coastal. or resource use
quaestions, They extend across all areas of government activily. The
focus here is on briefly describing those rights that have been or that
slill are polentially most important for influencing the use of Puget
Sound's resources. As with the concepts of sovercignly and property.
citizens’ rights evalved in English common law and are sperified in the
United Slates Constitution (including the first len amendiments called
the Bill of Rights). the Washington State Constitution. and court deci-
sions. (Ine wav of looking at these rights is in lerms of those protecting
citizens from a government. those guaranteeing fair treatment, and
those providing for participation in electing officials, formulating pol-
jev, and changing the constitutions themselves.

Protection from Government

Both the Bill of Rights of the UL S, Canstitution and Article 1—The
Duclaration of Righls—in the Washington Slale Conslilution provide
for rights such as freedom of speech. trial by jury. freedom of religion.
and so on, Of major concern in coaslal resources regulation is the 1S
Constitution's fifth amendment providing thel no person shall “be do-
prived of life, liberty or property. without due process ol law: nor shall
private properly be taken for public use without just compensation.”
Waslinglon State’s equivalent clause. Article Tin Paragraph 16, states
that *No private property shall be taken or damaged for public ar pri-
vate use without just compensation having tirst been wade . .77 Fur-
thermore, restrictions on the use of property may be construced as “tak-
ing” because taking need not be a physical taking, According to the
118, Suprenie Courl “there can be no conception of property aside from
its control and use, and upon its use depends its value™ [Cleveland.
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ele., Ry, Coo v Backus 1894). On the other hand. the lederal govern-
muent clearly may regulale to accomplish its enumerated concerns, and
state governments may regulate to enhance or protect the public wel-
tare—and these activities may result in restrictions on uses of properly
aud even the elimination of all uses that make the property valuable.
For example. in California the state supreme court upheld the zoning of
beachfront property for brach use only as not constiluting a taking even
though the zoning completely wiped out anv value for property upon
which $9000 in taxes were being paid annually (MeCarthy v, Gily of
Manhattan Beach 1953, discussed in Hagman 19711, The Wisconsin
State Supreme Courl upheld a county shoreland zoning ordinance that
prevents development in marsh areas within 1.000 foet of a lakefront—
even if it prevents all valuable use of the propertv (Just v. Marinetie
Countv 1972).

In contrast. other cases have declared regulations ta provent the de-
velopment of marshland as a taking because they left the owner with no
use for the property (Maine v. Johnson 1470). Despile considerable Liti-
gation over the taking issue. the citation of justice Holmes is still appro-
priate: “The gencral rule at least is that, while property mav be regu-
lated 1o a certain extend, if regulation goes too far it will be recognized
as taking™ (Pennsvivania Coal Co. v. Mahon 1922). The position on the
balance between the government’'s power to regulate and a citizen's
power to not be harmed that is most consistent with preconstitutional
precedents in the colonies and the philosophy of the Constilution is a
strict inlerpretation of no taking without compensation (Bish 1980). A
strict interprelation of “no laking withou! compensating” would not
prevent government regulation. but it would require that when new
regulations “took™ away a property owner's righl to do something that
was formerly permitted. he would be compensated for his loss. This
way the cost of regulation to henefit the public woelfare would not be
borne disproportionately by just ane or a few property owners—but
would instead be borne by the gencral treasury. Thus the public doci-
sion-makers would sce both the costs and benefits of their regulations
as well as treat all citizens fairlv (Bish 1978).

Fair Decision-Making

When citizens are affected by government action, thev generally
have the right to be heard and to be treated fairly during decision pro-
cesses. When government officials hold hearings. for example, the
hearings must be fair: and in Washinglun Slate, governmenial officials
must also present the appearance of fairness at all tinwes. While such
traditions extend back into common law. the Washington Supreme
Court has extended the concept of “appearance of fairness™ 1o include
administrative decisions and has enforced a strict standard of conduct
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for public officials—not hesitating lo overlurn zoning and land wse per-
mit decisions on Fuget Sound when the appearance of Tairness was
lacking {(Wienker, n.d.: Bish et al. 1975). For example, courls reversnd
Skagit County’s rezoning 1o permil Northwesl Aluminum to locate an
aluminum reduction plant on Guemes Island (Smith v, Skaeit County
1969} and Snohomish County’s rezoning to permit an ARCO oil refin-
ery on Part Susan Bav (Chrebuck v. Snohiemish County [4971) on
vrounds that the appearance of fairness was lacking in countv decision
processes,

Political Participation

In Washington State. citizens plav a major role in government pro-
cessos. Thev not only vote to elect federal, state, and local of[tcials. hut
have rights of referenda. initiative, and recall as provided in the stale
constitution. The initiative process. for example, permils citizens to
submit a measure directly to the electorate and, il approved. the mea-
sure becomes law- —completelv bypassing the legislalure and governor.
(Ine version of the shoreline management bill of 1971, for example, was
a citizen-sponsored iniliative. Cilizens. hrough voting, must also ap-
prove all changes in the state constitution.

In addition to electoral participation. citizens may attend public
hearings that are part ol many regulatory permit processes at the foed-
cral, state, and local lovel. These hearings provide an opporlunity for
citizens to voice their concerns dirvectly as a part of regular decision
processes. Such hearings have plaved a major role in bringing together
concerned individuals and in resolving difficuolt corflicts over the use
of Puget Sound resources and the development of its shoreline manage-
ment processes.

The degree of citizen participation is one aspect of American gov-
ernment. especially in western stales, that difters significantly from Tn-
glish common law. In most common law countries, parliament simply
assumued the prerogatives formerly exercised by the king, Gitizens are
generally limited to electing representatives rather than participating
directly in law-making processes.

Role of the Courts

This review of the basic concepts of sovereigniv, property. and citi-
zen righis illustrates the importance of the courls lor interpreting the
[I.S. Constitution, laws. and regulations and adjudicating disputes in
the American federal system. [n subsequent chapters it will become
gven maore apparent that specific courl decisions have made major dil-
forences in the use of Pugel Sound’s resources.

In the drafting of laws and constitutions. il is impuossible to antici-
pate every future problem or conlingency. [n many cases, changing
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conditions are dealt with through regular legislative or bureaucratic
pracesses. In other cases, howoever, disputes arise that end up in the
court system for adjudication. A citizen who is harmed by o govern-
ment or by another citizen's action, or a representative of one govern-
ment whose interests are harmed by officials of another government,
may bring suit in court to have the harm alleviated. The requirement
that harm he shown to permit a suil to be brought, called “standing.”
tends 1o limit the court’s jurisdiction to real and notl absiracl or frivo-
lous problems. Thus it is possible to hold government officials as well
as citizens accountable for their actions, and it is even possible for a
citizen to have entire laws passed by both houses of Congress and
signed by the President declared null and void by the courts if the law
violates the Constitution.

The precise role of the courts for interpreting the Constitution and
laws passed by Congress is not clearly specified in the Constitution it-
self. However, beginning with adjudication of Marbury v. Madison
(1803). the courts have faken upon themselves a broader and broader
role. They have accepted and adjudicated cases involving the due pro-
cess of administrative decisions, as well as cases involving every con-
ceivable aspect of the Constitution to resolve disputes belween the slate
and federal government and belween citizens and government. Tt is of-
ten said that the changing interpretation of the Constitution provided
by the courts over time is an adaptive response lo changing condilions.
Others have concluded that “the single most significant faclor account-
ing for the changes in the Constitutional law of federalisin over the
vears has not been responsiveness to changing social necds: il has been
intellectual conlusion™ (Engdahl 1974, p.ix). In cither case. the trends
have clearly extended the authority of the national government relative
to authority of the slates.

Whether or not one agrees with these trends, courts porform a criti-
cal role as one component in a complex federal svstemn. I is hard to
imaging 4 svstem of government in which governmental officials and
legislative and executive policies are constrained by a constitution en-
forceable by citizens functioning without the courts.

Philosophy of a Constitutional System

The dralters of the U.S. Constitution had recent experience with
the mest difficuli problem of governance: the abuse of authority by hoth
a monarch and parliamerd. 1 was their contribution to the theory of
government te design a svstem in which sovereignty resided first with
the people. and in which the separation of powers and foederal svstem
werne to provide checks on the authorily of government as well as pro-
vide a set of institutions ta deal with prablems ol differenl magnitudes,
This is the system wilhin which decisions over the use of Puget
Sound’s resources ocours.
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The tollowing three chapters will examine thn programs and regu-
lations of the federal, state. and local governments as they utilize their
constitutional authority to regulate and make resource use decisions.
Following these descriptions. an examination of the inleraction among
componenls will altempt to make comprehensible the operations of
this complex constitutional framework on Puget Sound,

Notes

The philosophy of the American constitutional systetm s still best pre-
sented in The Federalist by Alexander Hamilton, John Jav.and James Madisan.
A comeise derivatian of the political theory developed in The Federadist is pre-
sented by Vincent Ostrom in The Political Theory of a Compound Republic
(1971).

Many mporlanl topivs are {reated briefly in this chapter, A useful over-
view of constitutional issues is David Engdahl's Constitutional Power: Federod
and State {1974), and Garrett Power’s Chesaproke Bayv in Legal Perspective
(149700 provides a history of property and sovereignty issues wilh respect 1o
voastal resources. Environmentaf Law (1977} by Willian Ho Rogers, Tro and
Coastal Zone Low and Policy 11977 edited by Ralph W Johinson and Richare T
Goldsmith include more detailed contenporary cose analvses.



CHAPTER 4

Exercise of Federal Authority

One must be vory careful (o aveid thinking of the federal govern-
memt as a single organization, Conslitutionally. the Congress, the exec-
utive branch. and the courts are independent of one another. Fven Con-
gress itself consists of both (he Senate and House, and individual
committees within cach hody possess considerabile independence. The
exccutive branch appears more like o single organization on organiza-
tional charts, but its sheer size forces il to be subdivided into a multi-
plicity of bureaus, agencies, and departments. many of which operate
with considerable autonamy and oihiers of which go directly to Con-
gress for program support when they disagree with thair supariors
including cabinet officials or even the president. In addilion 1o the
mdny executive agencies, there are many independent comniissions
that carry out their activities within enabling legislation but nutside the
dav-to-day control of either Congress or the executive branch.

Many observers criticize federal programs or regulations for incon-
sistency  often in such terms as “the right hand does not know what
the left hand is doing.” This criticism. however, assumes that there is a
single organistm with o bead - and expeclations based on this assuimp-
tion are bound to be disappointed. The federal government of the
United States is a multiorganizational system inwhich programs and
regulalions require concurrenl agreement among sviie subset of organi-
zations, When there is disagrecment with a federal program or policy.
such disagreement is just as likelv to be articulated by another tederal
agency as Dy a privale citizen. It is a svstem in which the exercise of one
authority is constrained by the authority of others.

Despite their multiplicite, federal government agencies Tunclion
wilhin a reassonably clear body of constilutional law, statutory luw, and
constraints imposed by other organized units. Furthernmore. these laws
and constraints sulficiently bind the behavior of ditferent organizations
s0 that programs and policies become predictable enougly that officials
understand howv their agency’s actions will affect others. The relation-
ships among agencies are a major tactor in program design. and it is
seldom possible 1o understand the activities ol any single organization
without knowing its relationship to other organizotions, This poses a
severe problem for an outside observer because there s no wayv an out-
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sider can possess as much knowledge about any single decision as
those participating in it. At the same time. however, an outsider can
observe patlerns of decisions over time and gain considerabile insighl as
to how agencies relate and how the system operates. Ouicomes can be
understood instead of being vicwed as a serics of unconnected events.

Constitutional Relationships

The separate branches of the U, 8. Government exercise indepon-
denl authority. Fach program. whether proposed by an executive
branch official or a congressman, must receive several approvals. First,
hecause of the total volume of business. cach house of Congress has
divided itselt into committees and subcommittess that examine the
substantive nature ol prospective legislation. It is common for con-
gressmon with a spocial concern or constituency to obtain membership
on the committee thal treals those matters, and hence commitiees are
seldom representalive of the entire Congress. They are often, nstead.
advocates of particular interests. This structure, by itself. contribules
significantly to the design of programs for specific constituencies with
little concern for any *public’ or “national™ interest. In recent vears
the responsiveness of congressmen to specific constituencies has been
important tor guiding federal policies on Puget Sound. In the recent
past. Washington Senators Magnuson and Jackson had suilicient se-
nioritv to guide Senate legislation affecting the Sound. and three of
Washinglon's seven representatives serve on the House Merchant Ma-
rine and Fisheries Cominiltee - which supervises all activilies of the
Departinert of Commerce and its National Oceanic and Atmospheric
Administration,

Prospeclive legislation passed throough commitices is trealed on
the tloor of cach house, and because cach Lw must be passed by both
the House and the Senate, conferance committees consisting of men-
bers of both bodies are used 1o reconcile differences. Conference com-
mittee apreements are usually passed without further debate hy each
hodyv. After prospective legislation is passed by both houses, it goes to
the President. wlho must sigh it before it becomes law. If he vetoes a
law. a two-thirds vote in each house may override the veto.

The enactment of a program into law, however, does nat necessar-
ily mean that anything will be done il the program requires any expuen-
diture. Since the total budgetary requirements of all programs autho-
rized would greatly exceed what most congressinen would agree to
spend, separate appropriations lesisiation must go throueh different
comrmillees in cach house. be passed. reconciled with the other house,
passed again, and forwarded to the president. Thus it is quite possible
to authorize programs that are never funded. This separate appropria-
tions process places some check on committees of congressmen who
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support particular interests in the congressional decision-making pro-
CESS.

Onee laws have heen passed and signed (or @ veto has been over-
ridden] and appropriations have been passed and signed, the agency
designated for implementation develops the regulations to implement
the program. Agency regulation processes are alsa complex. Agencies
draft prospeclive regulations and publish thentin the Federal Register,
All other organizalions affected by a parlicular program. including
other exccutive branch agencies such as the Oflice of Management and
Budgel and the Atlorney General. state or local governnients, private
firms. interest groups. and even congressien involved in The initial
legislation may comment on the regulations. Comments must then be
responded to. and the reasons for rejection of & criticism or modifica-
tion of a proposed regulation to take the criticism into account are also
published in the Federal Register priar to issuance of the final regula-
lions under which the program will be run. Thus, even the administra-
live implementation of laws by an ageney is a highly interactive pro-
cess among a multiplicity of interests. IF a ditferent set of interests is
mure intluential in the regulation than congressional process, it is also
possible to use regulations to alter the congressional intent of the legis-
[ation.

Finally, programs are ready to begin. When an agency begins actual
operation, It must keep in mind that if it aitagonizes another agency or
comstituency, those injured mav begin processes to alter agency behav-
jor. In addition. if it violates some other agencics’ rules (such as not
providing a comprehensive environmenlal impact slatement for any
significant action) or some citizens' conslitutional righls {including
dlue process). it may find itsell in court defending its actions, This envi-
ronment of consensus. checks and balances is one within which all
government efficials must operate. Al federal governmenl aclivities di-
reclly using, enhancing. or regulating uses of Puget Sound's resources
have gone through this legislulive and administrative process.

Direct Uses of Puget Sound

The direct use of Puget Sound resources by lederal agencivs is a
very small part of federal activity affecting the Sound. The most signifi-
cant direct uses are twenty-eight military reservations, especiallv the
Bremerton Naval Shipvard, the Naval Submarine Base al Bangor in Kit-
sap County on Hood Canal, and several submarine and lorpeda testing
areds in nearby areas. The Army's Forl Lewis in Pierce County is also a
mator installation. Other bases are smaller. such as Fort Lawlon in Seat-
tle, or the Ault Field Naval Base on Whidbey island. Given the preemp-
tive authurity of the federal government and the importance of national
security. the military organizations exercise considerable discretion
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over their own actlivities and are less constrained than other agencies in
determining their courses ol action.

Other direct uses are primarily supporl facilities for federal re-
source anhancement or resource regulation. The National Oceanic and
Atmospheric Adininistration’s rescarch laboratories and docks in Seat-
tle, und Coust Guard bases and lighthouse stalions are examples of such
direct nses. These latler uses, bowoever, are best nnderstood inthe con-
texd of the spocific enhancenwnt or regulalory mission of the agency of
which they are a part,

Commerce and Navigation

The federal government’s exercise of authority related to interstate
and international commerce and to navigable waters is the largest and
mosl comprehensive area of tederal activity on Puget Sound, Muach of
this activity is carried on by the Army Corps of Engineers and the [1.5.
Coasl Guard.

Corps of Engineers

The Army Corps of Engineers was estahlished in 1779 and the Civil
Works Program began in 1824, The Corps lias more than fifty projects
on Puget Sound. over halt of which are maintenance dredging of water-
wavs, One of its waterwav projects was the construction of the Hiram
M. Chittenden Locks connecting Lake Union and Lake Washingion 1o
Puget Sound. and it is responsible for their continued operation. The
next most numerous type of Corps activily is the development and
maintenance of small boat basins, followed by beach erosion control.
There are projects not anly in all major ports. but Corps activities are
also spread throughout the region to include smaller tacilitios at places
like Kingslon, Blaine, Port Camble, Port Toswnsend, and LuConner. A
majority of the projects, including both dredging and small boat basins.
are oriented primarily toward fishermen and recreational boaters. but
thev are also important {for maintaining the waterfront vitality of small
touwns. Most of the beach erosion conlrol projects are to protect public
park beaches such as Lincoln and Lowman parks in Seattle, Sunnvside
Beach in Steilacoom. and Titlow Beach in Tacoma. The construction
and maintenance activities of the Gorps of Enginesrs. more than the ac-
tivities ol anv other single agency, have provided access for shipping.
comuercial fishing, and recreational boating on Puget Sound.

in addition to its construction and maintenance roles. the Corps
also has a majar part in the regulation of projects or discharges in navig-
able waters, In the Rivers and Harbors Act of 1899, the Corps svas desig-
nated as the federal agency fraom which anvone sishing to undertake
construclion in, or discharge into, navigable waters had to obtain a per-
mit. This authority was to assare that no one woukd imerfere with navi-
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gation on navigahle waters of the United States. The navigation locus
placed emphasis on the discharge of solids, especially dredye spoils,
and nol upon liquid pollution. Only in 1966 in United Slates v. Stan-
dard Oil Co. was it decided that permits were required for any dis-
charge itmlo navigable waters, and thus the Corps became the major
regulator of poilution discharges into walerwavs, Not all environ-
menlalists were pleased with having the Gorps as the major federal wa-
ter pollution control agency because ol the potential for 4 conflict of
interest between pollution control objectives and s own construction
activities,

In the Federal Water Pollution Contro! Acl Amendments of 1972,
responsibility for discharge permits was transferred to the Environmen-
tal Proteclion Agency (KPA). The Corps, however, remains the AECNCY
responsible for issuing permits for any facility in or over navigabli wa-
ters and lor any dredging. diking, or dredge spoil disposal. When pro-
cessing these permit applications, the Corps solicils opinions trom af-
fectod agencies. including the US. Fish and wildlife Service, the
National Marine Fisheries Service, and state fish and game depart-
ments. Thus, even though the Gorps' permit is not the only ane re-
quired for alleralions in navigable walers. it remains the primary coor-
dinator for taking the views ol olher agencies into account in its
regulatory processes,

11.5. Coast Guard

The LLS. Coast Guard was established as the “Revenue Cutter Ser-
vice " in 1790, fs role was primarily to enlorce the collection of cus-
toms revenues and its home was the Treasury Department. Since ils
beginning. it has assumed major roles in maritime law enforcement.
suving and protecting lile and property, enhancing and regulating navi-
gation, and enforcing federal pollution control laws on navigable wa-
ters. The Goast Guard was moved 1o the Department of Transpaortation
in 1967, and given the majur federal responsibility lor oil pollutivn
control and cleanup in the Federal Water Pollution Control Act as
amended by the Water Quality Improvement Act of 1970, The Coast
Guard regulates the shipment of dangerous cargos. including the regu-
lation of and inspection of ship construction. The Ceast Cuard is also
respensible for enforcing EPA nules eliminating untreated sewage dis-
charge from marine heads on pleasure boals.

To improve navigation and maritime safety. the Coast Guard main-
tains an exlensive system ol navigational aids, including twelve sta-
tions or lighthouses in the Pugel Sound region. Most ol these aids are
designed to tacilitate identification of navigational hazards or deterwi-
nation of une's location. Beginning in 1972, however, The Coast Guard
has moved (oward a more direcl management of ship movements oo

29



Governing Pugel Sound, Bish

crowded waterways, On Puget Sound, for example, one-way shipping
lanes much like highwayv tratfic lanes have been indicated on marine
charts and marked with buoys, Large ships are also required 1o indicale
their position via VHF radio to the Coast Guard Vessel Traflic System
office in Seattle or the Canadian Coast Guard station in Vancouver.
Thuse two Coast Guard stations are in direct communications with
cach other. This svstem has been expanded to include radar monitoring
ol all ships-—similar to control svstems al major airports. This radar
monitoring svstem should further improve navigalional satety fronn the
Strait of Juan de Fuca and the Strait of Georgia, down through the main
basin of Puget Sound to Tacama.

Supporting Agencies

The Corps of Engineers and Coast Guard are nol the only federal
government agencics oriented toward navigational converns on Puget
Sound. The Maritime Administration of the Department of Commerce
aids the U. S, Merchant Marine and is the major federal agency with
authority 10 engage in port planning. Because mosl porl planning is
done by stale or tocal agencies, however, the Maritime Administration
has not been active in this area.

Another federal agency that affects commerce on Puget Sound is
the Federal Maritime Commission [FMC). The FMO acts as o regulatory
apenoy for setting shipping rates. Its teeatment ol imullimodal freight
movements can have a major impact on port volumes. For examplo, its
approval of a Portland all-water rate for containers unloaded in Seattle
and delivered to Portland by truck could lead to container ships simply
skipping Portland as a regular port and unloading in Seattle instead. Lt
the Maritime Commission had not appraved the all-water rate for the
multimodal trip. it is unlikely that such transfers would be undertaken
hecause the combination of the Sesttle waterborne rate and the Seattle
to Portland truck rate would be much more expensive. Uontinued ap-
proval of all-water rates for multimodal shipments has the polential of
concentraling shipping in a few major ports such as Seattle cquipped 1o
transfer containers efficiently.

Another federal agency engaged in supporling connmerce and navi-
gation is the Department of Commerce’s National Oceanic and Afmo-
spheric Administration (NOAA), which includes the National Ocean
Survev and the National Weather Service, The Nalional Ouean Survey
compiles and publishes navigation charls, and the National Weather
Service provides current weather and sea condition observations and
forecasts of future weather. These services are essential for both com-
mercial ships and recreational boaters.
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Fisheries

Fish within three miles of the Pacilic Coast, including those within
Puget Sound, are owned by the state in commoen law but are shared
with Indian tribes under treatv agreements. The Washington Stale De-
partinent of Fisheries (and increasingly the Northwaest Indian Fisheries
Commission and tribal governments) has heen the major resource dov-
eloper and rogulatar of saltwater tisheries, Federal sovernment involve-
ment with fisheries. however, las evolved in relation to several federal
concerns. The Department of Interior's Fish and Wildlite Service is
concerned with game and {ish management on foderal lands and Indian
trust lands, and it alse administers several grant programs such as the
Anadromous Fish Censervation Act to provide [unds for state agency
activities. The Department of Commerce's National Marine Fisheries
Service [(also part of NOAA) also has a Inngstanding concern for cum-
mercial fisheries resources. especially when tish range bevond the wa-
ters of a single state as do salmon spawned in Puget Sound tributaries.

Beginning with the Fish and Wildlife Coordination Act of 1958
and continuing in the Corps of Engineers and Environmental Protec-
tion Agency permit-issuing and environmenlal impact statement re-
view processes, the Fish and Wildlife Service and National Marine
Fisheries Service have assumed an additional important role in fish-
eries management and environmental protection, This role is one of re-
viewing and commaoenting on the impact of other aclivities on fish and
witdlife. This expanded authority to protect fisheries resources from
damage is an important one and is absorbing as increasing proportion
of these agencies’ resources. For example the number of Corps permit
applications on Puget Sound waters reviewed bv Fish and Wildlife in-
creased from lewer than 100 in 1968 1o more than 600 in 19749,

Both the Fish and Wildlife Service and the National Marine Tish-
eries Service cooperate with Washington State departments. and with
the U.5. Departinent of State in negotiating and implementing fisheries
treaties with foreign countries. At present, the International North Pa-
cific Fisheries Commission. established hy the United States, Canada.
and Japan, and the [nlernational Pacific Salimon Fisheries Commission,
established jointly by the United States and Canada to regulate the
catch and escapement of Fraser River sockeve. both provide o constitu-
tional basis for federal preemption of Washington State’s manavement
ol its salmon stocks on Pugel Sound,

tn 1976 the federal Fishery Conservation and Management Acl
[FCMA) exlended the authority 1o regulale [isheries between the tradi-
tional three-mile limit and the new two-hundred mile limit off the
coast to the National Marine Fisheries Service and created regional
fisheries management councils [Washington Law Review Svmposium
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1977). Because salmon from Puget Sound travel through this 197-mile
zone, the claim has been made that the regional lisheries management
councils may manage salmon anvwhere, While this claim is loss likely
to be recognized by the courts than a state’s claim thal it should have
the right to regulate salmon fishing anvwhere because it owns fish
spawnad over its submoerged lands (Skiriotes v. Floridae 1941, 1he led-
eral government could use a treaty power rationale to turn salmon man-
agement on Puget Sound over to the regional fisheries management
council.

Federal preemption must be considered a possibility. especially
following the dispute between Washington Stale and Indians demand-
ing their (reatv-guaranteed fishing rights. In this dispule 1.5, District
Judge Boldt ruled in 1974 (United States v. Washingion) and the U5,
Supreme Court upheld in 1479 (Washington v. Wushington State Com-
mercial Passenger Fishing Vessel Ass'n.) that treaty Indians were enti-
tled to one-half the salmon catch and were not subject to steelhead
catch restrictions in treaty walers except for purelv conservalion pur-
poses. He also ruled that the depariments of Fisheries and Game not
onlv precluded Indians from obtaining their share. but that state regula-
tions and the behavior of stale officials, especially in the Game Depirt-
maont, were bighly discriminatory against Indian fishermen. Because
court suits brought by white fishermen prevented the departments of
Game and Fisherics lrom abiding by Judge Boldt's decision. federal of-
ficials assumoed control over all salmon fishery regulations under freaty
authority until state agencies weare ahle to resumoe management and rec-
ngnized Indian rights. Such federal assumption of fisheries regulation
could happen again.

Water Quality Management

Even though an oil pollstion control act had been passed in 1924
(31 Pollution Actl. priar to the 1960s federal regulations altecting wa-
ter gquality were more accurately viewoed as by-products ol regulation
for other purposes. The discharge permit process of the Corps of Engi-
neers to prevent interference with navigation is & good example. Corps
authority o control discharges into navigable walers was gradually ex-
temded to cover all impacls from changes in waler quality  including
impacts an lish and wildlife which require higher water quality thao
does navigation.

RBeginning in 1963 with the procedures te establish water quality
standards for interstate waters (P, 79-903) and the National Environ-
mental Policy Acl of 1969, the federal government began to focus di-
rectly on water quality. This concern was reinforced by the establish-
ment of the Environmental Protection Agency (EPA) in 1970, and water
qualily objectives were provided in the Federal Water Pollution Con-
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trol Act Amendments ol 1972, It was also this Act that translerred pol-
lution discharge permit administration to EPA and extended Corps au-
thority to regulate dredging and spoil disposal to wotlands and
tributaries above the houndaries of navigable waters. Thus instead of
relving on protection of {ish, wildlife. or navigation (o prevenl environ-
mental destruction. the federal sovernmment, for the first time. had an
agency whose primary mission was the preservation and restaration of
environmental quality.

The ambitions stated in water quality legislation are very high: the
complete climination of polluting discharges into navigable waters by
1985—regardless of the cost or effect on the quality of the receiving wa-
ters. To offsel some of the costs for local guvernments. the ULS, Depart-
ment of Housing and Llrban Development (HUD) provides some match-
ing grants lo construct or improve sewage treatment facilitios to serve
existing populations. Howcever. federal aulhorizations and appropria-
tions have been insufficient to cover the costs of required facilities and
any additional lreatinent facilities o accommodate population growth
must be met from local funds. Such costs can be very high. I is unlikelv
that the “no discharge™ ohjective will he achieved, and compromises
related to both the cost of Tacilities and the quality of receiving waters
should be anticipated. One major area where such comproniises are
likelv is on Puget Sound. since in several places full sewage treatment
at very high cost is unlikelv to result in identifiable changes in waler
quality {Subrommittee on Environmental Pollution, Iearings 1977).

While the federal governmaent has legislated water quality goals
and provided EPA witlll the authorily lo implement appropriate regula-
tions. the legislation also provides for EPA to approve stale-developoad
waler quality plans and regulations and 1o turn administration of the
pollution discharge permit svstem over lo a state agency. On Puget
Sound the Washington State Department of Ecology has developed an
approved plan and permitl procedures and is administering the permit-
ting process for EPAL Thus a difficult and costly lask is being adminis-
tered by a sharing of responsibility between the state and federal gov-
ernment.

Other Federal Programs

Federal governmenl programs to encourage or regulate navigalion
and lisheries and to preserve water qualily are the most imporlant pro-
arams in terms of their intfluence on Pugel Sound resource uses. There
remain marny other programs, however. that may aifect the use of Puget
Sound resources. Each of These prograns may exercise considerable in-
fluence in a particular decision or dispute. but their impact on the fu-
ture of the Sound and its environment is unlikely to be major. and will
be constrained by the network of other agencies whose wajor concerns
arc for navigation. fisheries, and water quality.
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Several federal agencies are concerned primaridy with develop-
ment or regulation of physical projects. One is the Department of THous-
ing and Urban Development’s Flood Insurance Administration, which
provides insurance. and hence may encourage developments in flood-
prone areas. Another program has been the Economic Development
Administration’s [currently scheduled for elimination) provision of
granls and loans to stimulate job growtlh in areas with high unemplov-
ment rates. The Nuclear Regulatory Commission both promotes and
regulates nuclear power plants  of which there are not vet any on Pu-
gel Sound or its Iribularies: and the Office of Pipeline Safely in the De-
partmenl of Transportalion sets standards for and inspects oil and gos
pipeline construction. 1ts role could become very important it the oil
pipelines of Northern Tier or Trans Mounlain are consiricled from the
Olvmpic Peninsula across Puget Sound.

(her tederal agencies invelved with Puget Sound’s resources are
oriented toward preservation or recreation. The Heritage, Conscrvalion,
and Recreation Service (scheduled for elimination in 1981 or 1982} of
the Department of Interior administers the Land and Water Conserva-
liun Fund for direct federal purchases of historic or wildlile arcas and
provides malching grants to state and local governments for them 1o
make such purchases. Since its beginning. this program has authorized
$24 million for 201 projects in the Puget Sound region. Projects range
from boat ramps to entire state parks. The Nalional Park Service ad-
ministers national parks (none of which directly front Pugel Sound)
and national historic sites  of which there are two on San Juan Island.
The Advisory Council on Historic Preservation. in cooperation with
state and local governments, designates and regulates change in histori-
cal areas. The first nalional historical reservation under the Nationeal
Parks and Recreation Act of 1978 has been established at Ebey’s Tand-
ing on Whidbev Island. Wild and scenic rivers- including the Skagit
above Sedro Woollov—are desighated by Congress and adminisicred by
the Department of the Interior. And finally. the Department of Interior’s
Fish and Wildlife Service maintains three wildlije refuges (Dungeness.
Nisqually, and San Juan} and regulales hunting of migratory birds un-
der terms of agreements with Canada, Mexico. and Japan. In Washing-
ton Stale, administration of the regulations is shared with the state’s
Departiment of Gane.

One additional agency whose policies affect Puget Sound is the
National Forest Serviee of the Department of Agriculture, The ML
Baker. Snoqualmic, and Olympic National Forests encompass moun-
tain arcas on the woest slope of the Cascades and the Olvmpic Moun-
tains that drain into the Sound. Farest land management and logging
policies affect water quality and fish productivity in the rivers draining
into the Sound.
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Federal Coordination Processes

There are a muitiplicity of agencies trom nearly all federal depart-
ments involved in enhancing or regulating the use of Puget Sound's re-
sources. Mast of the agencies discussed so far are oriented toward one
ora very few closely related resource uses, bhut their decisions in pursu-
ing their mission affects other users. and hence other federal agencies,
Although the scope and complexity of federal governnient activity is
100 vast to provide for fully planned coordination. a variety of mecha-
nisims have heen created to facilitate a lNow of information among agen-
cies and to increase the chiances that the programs and policies of dif-
ferent agencies will be mutually compatible. Most of the coordinating
processes also permit discussion and alleviation of actions by one
agency that would be particularly havmful to another.

Coordinating agencies and processes have been developed along
several lines. Some are general and work primarily at the congressional
and executive decision-making levels, others operale on strictly funce-
tional lines, others are organized regionally. and some are processes to
coordinate individuual projects.

Primary responsibility for coordination of expenditures in the ox-
ecutive branch lies with the Office of Management and Budaet (OMB).
It reviews proposed expenditures and also requires the circulation of
information forms (called A-95 forms) to aflected agencies whenever
federal funds are being spent or are being granted to s state aor local
govermmnent. The Congress also has the Congressional Budaet Otfice.
General Accounting Office. and Cengressional Research Service to help
provide information on the relationship among programs. There is
nothing as specific as the A-95 process in place, however.

The most important coordinating agency for federal water-related
projects is the Water Resource Council. established by the Waler Re-
sources Planning Act of 1965, The council consists of the heads ol six
agencies—the Departments of Inferior, Agriculture, Army. Transporla-
tion. and Health and Welfare. and the Federal Energy Regulatory Com-
mission—plus associate members from the Department of Commoeree,
EPA. the Atlornev General, OMB, and the chairmen of the seven re-
gional river basin commissions. The Water Resources Council's major
purpose is to develop standard criteria for evaluating the costs and ben-
efits of water resources investments. This standardization of criteria
then facilitates congressional and executive comparison of projects
proposerd by different agencies.

In addition, there are two {ederal coordinating agencies at the re-
gional level  hut both are larger than the Puget Sound area. The Pacific
Northwest Regional Council consists of regional federal departnient
heads and. more important, the Pacific Northwest River Basin Commis-
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sion (PNWRBC) consisls of Tederal and state agency heads concerned
with resources in Washington, Oregon, Idaho, Wyoming. and Montana,
In the late 14605 and earlv 1970s, the PNWRBC sponsored the Puget
Sound and Adjacent Waters Study  which brought together state and
fuderal officials for a multivelume analvsis of Puget Sound uses and
trends. These regional councils provide the opportunity for federal offi-
cials—and in the case of the PNWRBC  {ederal and stale officials—to
el cach other and engage in discussions over programs and policies.
As such they are useful to facilitate the exchange of intormation. but
thev do not serve as major forums lor resolving disputes o planning
juint activities. Dispute resolution and joinl planning are more likelv to
be undertaken by the few agencies directlyv involved than by the re-
gional councils.

There are four specilic federal coordinating processes thal may be
bronght to bear on specific tederal ageney decisions. The Fish and
Wildlife Coordination Act of 1958 requires that the Corps of Engincers
circulate permit applications for projects in navigable waters to the fod-
cral Fish and Wildlife Service, the National Marine Fisheries Service,
and appropriate stale agencies—which in Washington are the depan-
ments of Came and Fisheries., These fish and wildlife agencies then
comment on the projects, and thevy mav propose modifications or object
to a permil being issued. [n most cases an objection results in denial of
the permit by the Corps. but appeals mav be made 10 progressivelv
higher levels in the Department of Army and Departmenl of Interior
until the respective secretaries must make final resolution of the issue.
This coordinating procedure-—which is backed by the potential to veto
unsatisfaclory projecis—clearly introduces tish and wildlife concerns
1o a status equal lo Hial of navigation concerns for modifications to na-
vigable wators.

A second major tederal enordinating process is the environmental
impdact stalement (E1S] required by the Council an Environmenlal
Quality pursuand to the 1969 National Fnviromunental Policy Act
(NEPA). For cach project utilizing federal funds or requiring a federal
permit, an initial assessment ol environmental impacts must be made.
If the impacts could be significant, a tull envirenmental impact state-
ment must be prepared and circulated to affected agencies lor their
comments. Il any impacts are controversial, a public hearing is also
held, While the FIS requires the identification of allernative policies
and ways to miligate undesirable environmental etfects, the statement
is designed only ta force consideration of alleenatives and the produc-
tion and circulation of information to aflected agencies. It does nol in
itself impose any environmenlal regulations or standards. At present
the FIS process mav. in fact, be the most significant of the federal coor-
dinating processes.
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A third functionallv oriented coordinating ageney that could he
important on Puget Sound is the Federal Energy Mobilizalion Board.
This board was created in 1979 to coordinate the processing of permils
for energy facilities in federal agencies. [The Department of Energy, cre-
ated to expedite energy projects in 1977, was considered by Congress
and the I'resident to be loo poorly administered and (oo cumbersome to
perform such a function). For example, it is the Federal Eneray Ma-
bilization Board that is assisting Northern Tier Pipeline Company with
the processing of their permits for a port facility and pipeline to trans-
ship oil from Port Angeles to Minnesota. It should be noled that Federal
Energy Mobilization Board coordination does not eliminele the need
tor lacal, state, or federal agency permits it only helps with the pro-
cessing of federal agency permits to speed up the potential approval
process.

The fourth federally sponsored coordinating process is the Coastal
Zone Management Act of 1972, administered by NOAA, Through this
programn the federal guvernment provides planning and operating
arants for states to develop their own coastal zone management pro-
cedures. The state of Washinglon has moved rapidly under this act,
building on the state Shoreline Management Act of 1971, Washingtlon's
was the first federally approved program in the nountry. Because this
program is 4 primary coordinating process for all [ederal, state, and lo-
cal governnient activities in coastal arcas, it will by analvzed in lurther
delail in Chapler 8.

Summary

Although the federal government is not organized 1o treat Puget
Sound as a specific policy arca. tederal programs and policies do plava
major role in enhancing and regulating Pugel Sound rosource uscs.
Most of the federal activity stems from a constitutional concern with
commerce  which was expanded to include navigation, navigable wa-
ters and water qualily regulations—and fisheries. A variety of other
programs mav also influence specific resource use decisions.

Aloug with the multiplicity of functionally organized agencies,
there are federally sponsored atlempts to improve coerdination and
provide for conflict resolution. The most impaortant of these processes
are the Fish and Wildlite Coordination Act requirements for review of
projecls in navigable waters and NEPA's general environmental impacl
statement process. Both of these processes, it should he noted, also in-
clude participation by affected state and local government agencies.
The next hwo chapters will examine in detail activities of slate and lo-
cal governmenls.
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Notes

The most camprehensive description of federal govermment activities on
Puget Sound is presented in the appendices to the Washington Coastal Zone
Management Plan. A history of agencies and their aclivities involved in noviga-
tion is Marcus et al. Federal Port Policy in the United Stales [1976], Fisheries
issues are analvzed in the Washington Law Bevien's Fisheries Svmposium is-
sue (1976) and in Judge Boldt's decision in United States s Washinaton [197.4).
Water quality and Nalional Environmental Policy Act activities are presented
in Rogers Environmenial Law {1977). Copies of virtually all televant U5, laws
are contained in the Commitiee on Merchunt Murine and Fisheries™ 1977 com-
pilation of federal laws on fish, wildlife, environmental quality, and oceanogra-
phy.

While copies of laws, court decisions and sumetimes agency histories, are
available. there is litHe published material on agency activities on Tuget Sound,
Information on agency aclivities was compiled from newspapers. phone con-
versations. and informal materials provided by agency officials,



CHAPTER 3

Washington State Government

Washington joined the United States as a separate state in 1889,
According to law, a new state is entered on an equal-footing™ wilh
existing states and thus possesses all ol the common law attributes of o
sovereign nation except those delegatod to the United States in the U1S.
Constitotion. In facl, like most other western stales, Washington Torri-
lory was already subject to federally nogotiated Indian treatios and vast
land ownership by the federal government  land which has not been
transterred to individuoal citizens as originally intended when the {ed-
eral government was granted control over lands woest of the thirteen
original states. Thus Washington is subject to relatively more lederal
regibalion and federal preemption of slate law than were the original
slatlos.

State Government Organization and Politics

The constitution and organization of Washington State govern-
menl reflect even more distrust of the abuse of gavernmental power by
officials than is reflected in the U.S, Censtitution. Not onlv does the
stale have two legislative houses. an elected exeeutive  the governor.
a court svstem, and a strong Declaration of Rights. but there are eight
olher separately elecled executive officials—the licutenant governor,
secretary of state. treasurer. auditor. attorney gencral. superintendent of
public instruction, commissioner of public lands, and insurance com-
missioner. Voters may also pass their own laws, rejoct logislalure-
passed laws. and rccall clected officials. These latter provisions for ini-
tiatives, referenda, and recall petitions are not present in the LS. Con-
stitution and are unusual in American stale constilulions.

Initiatives. or citizen-written logislation. may be cither direct or in-
direct. Either kind of initiative requires suppaorl by a pelition signed by
a number of voters equal to eigid percent of the voles cast lor governor
in the last general election. Direct initiatives are then submitted o a
citizen vole and require a simple majoritv to pass. Any amoendments by
the legislature require a two-thirds vote. OF the 279 direcl inifiatives
filed through 1979, only 29 have been cnacted into law. Three of these
have been important for Puget Sound resovurce use: Injtialive 62 creat-
ing the Department of Game in 1932, Initiative 77 outlawing fish traps
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in 1934, and Initiative 215—the Marine Recreation Lands Act—in
1964,

Indirect inittatives are submitted to the legislature. The legislature
may enacl the initiative into law, do nothing and let il go to popular
vole like a direcl initiative, ar submit il—along sith a legislative-de-
signed allernative  to the voters. When voters are presented with both
an iniliative and a legislative alternative, fwo votes are casl; one “for
either” or "against both™: the other {for the initiative or the allernalive,
If a majority is cast “for either,” then the Law with The most voles is
enacted. Of the forty-four indirect initiatives only five of those filed and
two legislative alternalives have passed. This is the process by which
the Shoreline Management Act of 1971 the legislative alternative to
Initiative 43—bhoecame law in Washington,

A reforendum is 2 process to nullify legislature- passed laws. Sub-
mission of a petition, with signatures equatling at least four percent of
the votes cast for governor in the fast eleclion, requires that the law be
submilted to voters. Unless the law receives a majority ol the votes casl,
il is nullified. Recall of elected officials is also provided for in the con-
stitution, but no major state official has ever been recalled. Hs ase ot
local elections is more commmon. A majority ol the Tacoina Cily Coundil
were recalled in 1970, and Seattle Mayvor Wes Uhlman survived a recall
clection in 1975,

In addition to the constitutional provisions thal facilitale voler and
citizen control of government. the structure of supervision for several
state departments by appointed commissions turther decentralizes the
policy-making process. The Game Commission, lor exumple. sels poli-
cies for and supervises the Department of Game. and the Board of Natu-
ral Resources, Feological Commission, Salmon Advisory Council, and
thie Conunerce and Economic Development Advisory Council all play
important policy rales Tor departments. In one case. thal ol the Stale
Parks and Recreation Commission, the Commission itselb huas adminis-
trulive as well as policv-making authority for state parks aned recrealion
activities.

The existence of independently elected state executive ofticials
and appointed commissions. and also the potential for the use of initia-
tives, relerenda, or recall by citizens all constraim state officials (o pay
allention to citizen concerns i their policv-making processes. These
decision-making access points also open the wav for interest groups to
draft laws directly and attempt to get them passced,

The potential of influencing state government policy by sa imany
different access points could be reduced by strong, well-organized po-
litical parlies. but political parties are not strong in Washinglon, They
du not possess lovalty from voters, nor is there any discipline over otti-
vials elected to office under the party Llabel.
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The slatulory election rules under which partics operate contribule
to their weakness and make it diflicult for them 1o strengthen their po-
sitions. All local government clections excepl for county offices are
nonpartisan. No party aftiliation is listed on the bhatlol, and candidates
are barred from soliciting or accepting support from political parlies.
These rules eliminate the usual role of parties for selecting and sup-
porling candidates in their tirst attempt at elected public oflice  swhich
is usually at the local level, Thus local elected officials, Trom whom
candidates for state or federal offices usually emerge. ive no strong
party allegiance and often have their own political base as o substitute
for party support.

In addition, Washington's unique “blanket primary™ reduces the
ability of a parly to control who gains the party nomination for county,
state. or federal olfice. Citizens are not required to register as membors
of a party to vate in parly primaries. Instead. a voter can vote in which-
ever primary eleclion he chooses for each oftice. Thus a candidate may
be able to win a primary with a popular base devieloped as an elected
nonpartisan local official tnstead of working his or her wav ap through
a political party. Parly nominations are reallv caplured by a nominee
rathor than bestowed by the party. Tlence in general elections. idenlifi-
cation with other party nominees and strong suppaort for a party's plat-
lorm by its own candidales are olten Jacking, The parties resemble coal-
itions to assist candidates in linal state and Tederal elections instead of
organizations with identitiable positions on policy issues supported by
all party candidates. In this svsten, even if a single parly were to carry
the House, Senate and governorship. there is still no assurance that o
majority of party members would suppart the party platform or agree
wilh onc another on major policy issues.

The combination of nonpartisan local elections amd the upen pri-
mary prevenls the emergence of slrong party organizations that might
altempt to consolidate decision-making to reduece the influence of con:-
missions and interest groups representing independent constituencies.
When combined with initiatives, reterenda. and recall. policy making
is left open to citizen and interest group influence, and both play a ma-
jor role in raising public policy guestions and determining public pol-
icy outcomes. The Washington Environmental Council [comprised ot
representatives of more than 100 envirommental organizationsy. tor ex-
ample, plaved a critical role in raising the issue of siioreline manage-
ment and, through its initiative. provided the opportunity tor citizens
to vole on a shoreline management allernative atter several vears of leg-
islulive stalonuye.

Washington's fragmented executive structure and electoral pro-
vesses are often criticized by professional politicians and political sci-
entists  and many recommendations for Crelorm' and moderniza-
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tion" have been made {Lovrich i Mullen et al. 1978). Reform
recommeniations, however, offered no proof that state governments
with strong parties, a single elected executive, and no potential for ini-
tinlives. reforenda. and recall are anv more responsive to citizens or
more cffeclive in resolving complex problems than are those (Ostrom
1973 such as Washington's. Citizens have not heen receptive lo pro-
pusals to reduce their influence by creating a4 more lighlly organized
stale government. Furthermore. studies matching citizen prefecences
with thaose of elected officials indicate that only seven of the fifty staties
had higher levels of agreement between cilizens and olticials (han
Washington [Pierce in Mullen ot al. 1978). [naworld of Large integrated
bureaucracies, Washington’s svstem stands out for its openness, flexi-
bility, and responsiveness.

It is within this popularistic and pluralistic structure that state gov-
arnment decisions influencing Puget Souned’s resources are made. The
state svstem has more access points for citizens than the federal one,
but. as with federal officials’ actions, state officials™ actions are con-
strained by the authority and interests of others within the state govern-
ment. In addition, slate officials are constrained by federal rules or res-
alations in areas of enumerated federal Constitutional authority.
Within this system, however, the departments and programs with the
greatest inflluence on Puget Sound resource-use decisions are clearly
identifiable; these activities will be examined next.

Management of State Property

When Washingtlon attained slalehood. it became the owner of all
shorelands, tidelands, and lands underlving navigable waters and theiy
resources not previously sold by the federal government. These aguatic
lands are held and managed as a public trust by the Division of Marine
Land Management of the State Department of Natural Resources (NR).
it is this owner and pubiic frust manager role that provides the state
povernment with one of ils major voices for influencing the use of Puget
Sound’s resources. It is also as the owner of shorelands, tidelands. and
submerged lands that the state possesses o concurrent voice with the
[ederal government in dealing with improvements in navigable waters.
While a federal Corps of Engineers permit ig a requiremoent to assure
noninterference with navigation. a developer must also oblain a lease
from the Department of Natural Resources because the slale owns the
lands upon which the improvements would be made.

The assumplion of ownership of shorelands, tidelands, and sub-
merged lands by the state is explicitly stated in Article XV of the
Washington State Constitution, and Article XV atso sets out a hasic
framework for stale policies in harbor areas. Other policies are a combi-
nation of state legislation and DNR regulations. These policies are ex-
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plicilly related to the location of the lands in relation (o cities and the
kinds ol uses that are most appropriate in different arcas,

Harbors

Article XV of the Washington State Constitution directs the legisla-
lure to provide far the appointment of a commission to establish harbor
lines in [ront of or willtin one mile on either side of the corporate limits
of any city. The inner harbor line is usually the tow water line and the
outer harbor line is designated to encompass the harhor area. The con-
stitution then forbids selling or leasing submerged lands directly oul-
side or within one mile on either side of the outer harbor line because
activities in this arca could potentiallv interfere with navigation access
to the harbor or with fulure Lharbor expansion. The constitution also
forhids selling or relinquishing conlrol over the tidelands behind the
inner harbor line. This area “shall be forever reserved for landings.
wliarves, streets and olher conveniences of navigation and commerce.”

The functions of the Tarbor Line Commission are carried out by
the Board of Natural Resources, and leases to promote commerce and
navigation behind and within harbor areas are adminisiered by DNR
after concurrence with port commissioners if the area is within a local
port district. Current DNR poliey allows leases of up to 30 vears for con-
stitutionally permitted uses. Charges are based on a percentage of mar-
ket value. and the market value may be updated every five vears. When
no constitutionally designated use is practical, DNR will also provide
shorter leases for other public uses. such as a lishing pier {Welch 1974,
The clear prioritv for harbor arcas, however, is [or commerce and navi-
galion. This priority is designated in the constitution and subjecl 1o
change only by constitutional amendment rather than by simpler
changes in legislation or DNR regulations.

Tidelands, Shorelands, and Beds

For management purposes, aquatic lands have been divided into
several categories. Tidelands are the lands from mean high tide to the
line where the tide cannol reasonably be expected to recede further.
Shorelands are differentiated from tidelands in that shorelands are
lands adjacent to navigable walers where there is no tidal inlluence.
Shorclands are beltween the high water mark and where tle water be-
comes deep enough tor navigation. The beds of navigable waters are
where the water is deep enough for navigation adjacent to shorelands
in fresh water or bevond the fow tide Line in salt water.

Tidelands and shorelands are further designated as tirsl class or
second class. I'irst-class tidelands and shorelands are thnse within (wo
miles of an incorporated cily. Priority uses of these lands are naviga-
tion. commerce, or other development uses, Leasos Tor first-class tide-
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lands and shorelands may be for up to 55 vears. and leases tor adjacent
beds mav be for up to 10 years, The Department ot Natural Resources
gives preference to water-dependent uses and (o several usors rathier
than to single users.

All tidelands and sharelands not within two miles of an incorpo-
raled city are designated second class, These lands and adjacent beds
may also be leased for up to 55 vears, but DNR policy is to concentrate
development on first-class lands and provide priority tor recreation.
aguacullure, and protection of the marine environment on second-class
lands. The departiment also has special lease policies for raising ovsters
on racks and for geoduck harvesting areas. These policies on second-
class tidelands have been developed since 1971, prior to which lide-
lands could be sold to private owners. Because ot pre-1971 sales, only
ahout 40 pereent of Puget Sound's Udetands are slale-owned and under
DNR managerment, The remainder usually belong to the owner of the
adjacent uplands.

While DNR is primarily the manager ol Washinglon's public lands.
in recent vears it has become involved in encouraging specific uses of
its lands. A beach-marking program is underwayv on second-class tide-
lands on Puget Sound sa that recreational users may easily identity
public—as distinguished from private—tidelands. The department has
also supported the creation of artificial reefs to improve sport lishing.
and supported tesearch on shellfish and seawood aquaculture. These
aclivitivs. like olhier narine resource manageinent, are supported by
DNR lzase and user charge revenues.
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The Department of Natural Resources is onlv one of several re-
sources-related departments in Washington State government, and the
Division of Marine Land Management is only u small part of DNR—
most of which is concerned with the management of state-owned forost
lands. Because of the necessily of obtaining a DNR lease for nnprove-
ments aver thie beds of navigable waters or on state shorelands or tide-
lands, however, DNR occupies a very important and influential posi-
on with regird 1o the use of Puget Sound's resourees,

The Department of Natural Resources is not the only state HEENCY
that owns and manages land in Washington. Other agencies own and
manage state land to achieve their particular objectives, The Depart-
ment of Game, for examiple, owns wildlife refuges. both Game and the
Department of Fisheries own and manage fish hatcheries: and the Stale
Parks and Recreation Commission owns and manages stale parks, re-
creational and historical areas. This kind of state agency property own-
ership will be examined in the cantext of the agencies” role in the en-
hancement and regulation of Puget Suund resources.

Resource Enhancement and Regulation

Unlike the federal government, which is constitulionally restricted
ta enumerated concerns, state governnwenls can undorlake any autivi-
ties that are not forbidden by their own constitutions or the U 8. Can-
stitution. or preempted by federal law. Given this broad authortty and
the importance of Puget Sound resources 1o Washington Slate. the stale
government has developed several major programs for the enhance-
ment and regulation of Poget Sound's resources. These programs. like
those of the federal government, have evolved over time in response to
specific prohlems. At present the most important state agenoy activities
on Pugel Sound are the enhancenient and regulation of fisheries. the
prevision of recreation and transportation. the regulation of adverse en-
vironmental impacts. and the coordination ot slate and local govern-
menlal activities that affect the Scund. The slate agencies most in-
volved in these activities are the departments of Fisheries, Game.
Natural Resources. Transportation, Ecology. Social and Health Ser-
vices, the Interagency Commiltee on Outdoor Recreation [1AC), the
State Parks and Recreation Commission, and the Energy Facilitv Site
Evaluation Council.

Fisheries and Wildlife

The regulation of fisheries and wildlife was 4 concern of the terri-
torial government prior to statehood and in 1890 the Department of
Fisheries was established. The department began its salimon hatchery
program on the Baker River on the upper Skagit in 1896, Additional
hatcheries on Puget Sound rivers—the Nooksack, Skokomish, Samish,
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Snohomish, White (now Green) and Nisquallv—were developoed
shortly thereafter. Currently Fisheries is operaling twenty-tour salmon
hatcheries in greater Puget Sound.

Many of the hatcheries, although operated by the Department of
Fisheries. were cooperatively financed. For example, the Issaquah and
Minter Creek hatcheries were WPA projects in (he 1930s. The City of
Seattle contributed to funding the Skagit hatchery to make up for tish
run reductions due to hyvdroelectric production on the Skagit River,
and the George Adams hatchery near Shelton was three-fourths paid lor
by the City of Tacama to replace fish lost because of its North Fork Sko-
komish dam. Two of the hatcheries {Garrison Springs and he So-
leduck) are also operated in cooperation with the Fish and Wildliie Ser-
vice of the U.S. Department of the Interior. The Department of Fisheries
hatchery program has been critical for maintaining salmon runs as log-
ging, dams, and siltation from urban development have reduced natu-
ral repraduction in salmon streams around the Sound. Although most
Department of Fisheries nnhancement programs are devoted to salmon,
the Department assisted with the translerence of Japanese ovsters to 'u-
get Sound to replace the declining stocks of native Olvmpia ovsters.
Through natural processes and some planting in the southern Gull of
Georgia. Japancse ovsters have now spread as far north as Desolation
Sound in British Columbia- and are the basis of a commercial shelllish
industry in both Washington and British Columbia.

The Department of Fisherics is engaged in extensive regulation as
well as enhancement of salmon and shellfish. It regulates fishing limes,
and gear and catch for commercial and recreational fishermen. In addi-
lion, ils fisheries patrol is o policing agency. Because of its concern
with salmon in Washington waters and its interdependencies with
other jurisdictions because of salmon migralory patterns. The Depart-
ment of Fisheries cooperates with the National Marine Fisheries Ser-
vice and has a representative on the International Pacitic Fisheries
Commission, the International North Pacific Fisheries Commission.
and the federal Pacific and Nerth Pacific regional fisheries management
councils.

[n addition o directly enhancing and regulating shedlfish and fin-
fish, the Department of Fisheries. along with the Department of Game.
plavs a major role in supervising other uses ol water resources that
could damage the fishery. Any dredging or pumping of water from stale
rivers, for example. requires a hvdraulics permit from the tvo depart-
ments. The departments can willthold permits it damage would be
done to fisheries and can control the timing of in-stream work relative
te fish runs. This permitting activity is a major one lor Fisheries, which
has been processing over 4,000 permits annually in recent vears.
Closely related 1o the formal pormitting of in-stream works. Fisheries
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reviews Corps ol Engineers permit requests. federally and slate re-
guired environmental impact statements and olher permils—such as
those issued by the Department of Ecology for wastewater discharges -
lo be sure consequences for fish are considered in decision PrOCOSKEes,

Prior to 1932 the Department of Fisherics was responsible for man-
aging all fish and wildlife resources of the state. In 1932, however, Ini-
tiative 62 created the State Game Commission and Department of Game
to give a greater voice to sportsmen in lish and game management. The
mission ot the Nepartment of Game is to menage wildlife resources in
order to provide wildlife recreation. and it is responsible for sport fish-
cries  which are freshwater species except for sicelhead and sea-run
cutthroat trout—and for wild animals. birds. and waterfow].

The Department of Game's activities are not as concentratecd on Pu-
get Sound as are those of the Deparlment of Fishories. but Game does
regulate sport fishing for steelhead and hunting for waterfowl. 1t ¢o-
operates closelv wilh the federal Fish and Wildlife Service on waler-
fowl managemoent, and under conlracl to Fish and Wildlife, administers
part of the Marine Mammal Protection Act in Washington waters.

Among the most important aclivities by Game on Puget Sound are
its purchase and maintenance of wildlife refuges, its adiinistration.
along with Fisheries. of hydraulic permits for in-stream works, its par-
ticipalion in the review of Corps of Engineers and Department of Feol-
ogy permits. and its commend on environmental impact statemonls.
Game's purchases of wildlife refuges in the Nisquallv Delta and Padilla
Bav areas are significant for preserving those areas in 4 natural state,
and Game plavs an active pro-environmental role in its veview of pur-
mit applications, lts special constituency of hunters and {ishermen,
who are organized into sportman's clubs and the Washinglon State
Sportsman’s Council, also provides a network of grass roots supporl lor
its policies that gives it considerable impact in environmental dispuloes.

Prior to the explicit popular concern for the environment of the
past two decadoes. it was the deparinients of Game and Fisheries—and
their constituencies of hunters, recreational and commercial fisher-
men—Ilhal plaved the major role in protecting Puget Sound’s natural
resources and water quality. Their assigned rules in permil-issuing pro-
cesses by olher agencins formalize and strengthen this conservationist
role on Pugel Sound.

Recreation

Closely associated with fisheries and wildlife and of major impor-
tanee to state residents are stule programs to improve recreational ac-
cess to Puget Sound. Five state agencies play an important role in recre-
ation. three (the Interagency Committee for Outdoor Recreation. the
Stale Parks and Recreation Commission, and the Department of Game)
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because enhancement of recreational opportunitics is their primary
mission and two [the depariments of Fisheries and Natural Resources)
because regulation or enhancemuent of recreation is directly related (o
their other activilios, Those five agencies, along with tederal agencies
and local governments, have creatod a network ol interdependencics
and cooperation thal es the departments of Game and Fisherics en-
hancement and regulation programns ¢lnsely to the other three ageneies,

The Interagency Commiillee on Citdoor Recreation (LAC) was cre-
ated as part of the Marine Recreation Lands Act by Initiative 215 in
1964, {ts membership consisls of the directors of the departments of
Commerce and FBeonomic Development, Ecology, Fisheries. Gae, Nat-
urat Resources and the State Parks and Recrealion Commission plus
five citizens appoinled by the governor. The [ACs major activity is to
adminisler funds from iniliatives. the unclaimed lax relunds frony ma-
rine fuel sales, and grants from the Federal Land and Water Conserva-
lion Fund, to provide for the purchase of marine recreational lands by
ather stale agencies or local governments, The slate depariments that
receive funds are Game, Fisherios, Natural Resources. and the State
Parks and Recreation Commission. In general, the TAG allocates its
funds among requests from the operating agencies. with priority given
to purchases of land that would otherwise be removed [tom potential
future use for marine recreation.

The Slate Parks and Recreation Conunission consists of seven ap-
pointed members who supervise general policies of the department.
State Parks is the major provider of parks in the state and on Puget
Sound—where it has established fortv-one marine parks with buoa
moorages. nine underwater parks. and many boat launching ramps.
State Parks purchases potential park lands directly and leases lands
{rom other agencies—inciuding the Federal Bureau ol Land Manage-
ment, Corps of Engineers, and Coast Guard  lor development and ad-
ministratinn as recreational areas. In addition lo its pravision of parks,
the department alsu purchases and manages historic propurtics and
runs the state boating safety program. Stale Parks was also instrumental
in establishing the Washington Parks Foundation in 1972, which be-
came independent in 1976, The foundation receives donations and
purchases potential park property when it becomes available. Berause
of the foundation’s independent status, it can undertake purchases
more quickly than the State Parks and Recreation Commission. which
is dependent on much slower legisiative processes.

As a byv-product of its management of slale tands, the Department
of Natural Resources has increasingly become involved in recreation. It
provides some recreation arcas on Puget Sound, and it withdraws from
lease availability tidelands and submerged lands in front of parks ad-
ministered by other agencies, The department. through its beach-mark-
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ing program. is also attempting to increase the use of state-owned tide-
lands for recreational use on Puget Sound.

Washington's state agencies play a major role in enhancing recrea-
tional access to Puget Sound's resources. This is also one major area of
Puget Sound resource use in which state activilies have developed in-
dependently of federal activities, even thouglh in recent times fedoral
lunds and legislation have had greater impact.

Transportation

The role of state government in Puget Sound-relatec transportatinn
is loss dominant compared to other governnients than it is in the areas
of property management, fisheries, and recreation. The federal govern-
ment’s preemption of the regulation of commerce and navigalion. the
Corps ol Engincers’ construclion to enhance waler transportation, and
local port district provision of port facilities and managemenl of local
harbars have left the state with two primary concerns ~-highwavs, in-
cluding bridges, and the ferry svstem. Both of these activitios are man-
aged by the State Department of Transportation and supervised by the
State Transportation Commission.

Mighways are nol generally thought of as a marine-related use, bul
they do provide lund access to shoreline sites and facilitate the ship-
ping of products within and beyond the Puget Sound reginn. As would
be expected. the general highwav nelwork is most highly developed in
the urbanized and industrialized parts of King, Pierce. and Snohomish
counties adjacent to the ports of Seatlle, Tacoma. and Everett on the
main basin of Puget Sound. Only une major land highwav provides ac-
cess around southern Puget Sound and up (he west side.

Access to the Kilsap Peninsula, the west side ot Pugel Sound. and
the istands is provided by a combination of bridges and forries. The
Tacoma Narrows Bridge is the only bridge aclually crossing Puget
Sound, and it has ariented much of the growth on the Kitsap Peninsula
to Taconu instead of Scatlle, The lute Hood Canal Tiridge (which was
administratively part of the ferry system) from the Kitsap Peninsula
across Lo Jetferson County also made Porl Angeles and (lvmpic Penin-
sula locations imuch more aceessible to cither Seattle {via lerrv) ar Ta-
coma. The destruction of the Hood Canal bridge in 1979 and the provi-
sion ol substitule service with ferries while a new bridge s
constructed have certainly raised the visibility of the Dopartment of
Transportation as imporlant in the use of Puget Sound's resources.

The maost obvious stale transpotlation use and impact on Puget
Sound is the Washington Slate ferry svsleny, The svslens was (he largest
in the warld in 1951 when (he state purchased it, and it has continued
lo expand in size. The ferry system plavs two critical roles on Puget
Sound. First, it provides vear-round scrvices for husinesses. rosidents.
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and commuters across the Sound and Lo Vashon, Bainbridge. Whidbey,
and the San Juan Islands. This has tacilitaled some cconomic inlegra-
tion of the Kitsap Peninsula, the west side of the Sound, and the istands
with the urban core. For example, over 4.000 commuters regularly ride
feom Winslow and Bremerton 1o Seattle and back.

The second major role of the ferry system has heen to increase ac-
cess to attractive less developed areas for recreational uses by residents
from the urban core. In summer. for example. lerryv ridership increases
60 percent  most of which is for recreational purposes. During this sea-
son. limited ferry svstem capacity can itselt be an importani ralioning
mechanism for limiting the recreational pressures and uses of island
resources, The rate at which ferryv capacily is expanded or forey trip
prices raised, in addition to the provision ol access by highways and
bridges, will be an important determinant of the fulure use of Pugel
Sound reseurces in lesser develeped areas.

Waste Disposal and Water Quality

A major use of Puget Sound’s waters is tor liguid waste disposal.
To some, bul ned unlimiled, extent the discharge of wastes into the
Sound is compatible with other uses of the Sound and is the least costly
way of disposing ol such wasle. Such discharges. however, have the
potential to damage other uses and uscrs and are regulated by two dit-
ferent state departments: the Depariment of Ecology (DOE) and the Of-
fice of Environmental Health of the Department of Social and Health
Services (DSHS). Each ol these departments functions under the super-
vision of an appointed board—the Ecolugical Commission for DOE and
the State Board of Health for the Otfice of Environmental Flealth.

The water pollution control activities of DOF and the Ofice of En-
vironmental Health are closely related. Crealion of the State Board of
[Health was required by the Constitution. Environmoental Health ap-
proves and monitors public water supplies, waste disposal systems,
pusticides and sanitation facilities at marinas, campgrounds. or other
recreation facilities. Its main objeclive is (o protect human health, Tt
also monitars commercial shelllish beds and the processing of shellfish
products by continual sampling and testing to assure that no health
hazards- especially paralvtic shellfish poisoning are present. Other
governments, as well as private activities, come uder Environmental
Health regulations.

Water pollution control in Washington is separate from the simple
protection of human health begun under the Water Pollution Control
Board in 1945, A discharge permit system was begun in 1955, and in
1871 the Department of Eoology was created to bring together slate
agencies cancerned with water pollution control, waler management,
and air pollution control. For the regulation ol discharges into navig-
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able waler, DOE operates under both state law and as the admindstrator
of the National Pollution Discharge Permit System for the tederal Envi-
ronmental Protection Agency. While the objective of the National Pol-
Iution Discharge Permit System is 1o climinate waste discharges by
1985 regardless of the cost or quality of receiving waters and regard-
less of the availability of federz] funds—state law requires DOF to com-
pare carefully the benefits from reducing the discharge with the costs of
eliminating it in its permit decision processes. As part of its monitoring
ol all discharges into state walers. DOE is also responsible for approv-
ing sewage and industrial waste treatment facilities and wasle dis-
charges into public sewer systems.

[0 addition to its permit and approval programs, DOE is responsi-
ble for coordinating planning to improve water guality throughout the
state, For most areas DOFE does planning divcctly with existing local
governments, but in some areas it cooperates with local governments
and the governor to designate subareas for special juint-agency regional
planning. In the Puget Sound region. parts of the Stillaguamish. Sno-
homish, and Snoqualmic River basins and the Green-Cedar Basin have
been designated regional planning arcas. It is important 1 note that al-
though 1OE is a state agency. it is administering tederal laws. Hence
other federal agencies as well as state and local agencies are subject to
DOE permil requirements. This gives DOE relatively more authority
than ather state agencies on major project evaluations requiring dis-
charge permits.

Related Agencies

The stale departments and agencies concerned with the wanage-
ment of state lands, fisheries. wildlife, recreation. transportation. and
waler quality all paossess clear mandates and constituencies directly re-
lated 1o the use of Puget Sound. A number of additional mission-ori-
ented state agencies also influence Puget Sound. For example, in 1967,
the state creater] the Oveanographic Commission of Washingtan and its
rescarch arm, the Oceanographic Institute of Washinetion. The Commis-
sion (not funded for 1982-83) was a single-purpose agency o promote
oceanographic activity in Washington., The Institute underlook re-
scarch and education on specilic marine resource use problems. Ls ro-
sciarch has been an tmportant source of information on several nujor
fssues—the most recent of which include meeting mooraze demands of
recreational boaters and thie harvesting of clams and mussels.

The Trade Division of the Department of Comnierce and Economic
Developmoent promotes foreign and domestic trade and mav work swith
a Jocal port avthority 1o solve 4 shipping prablem or to find a location
tor a new firm in a port arca. The Air Pollution Control office of the
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Departinent of Ecology mav also influence the location of an oil trans-
shipment facitity through its control over air pollution cmissions and
standards in relation to different levels of air quality currently existing
in the region, In general, however. while additional agencies mayv influ-
pnce or even be critical for a single decision. it is the policies of the
more directly concerned agencies and coordination processes that pro-
vide state government with its greatest influence over the hiture ol Pu-
get Sound.

Coordination Agencies and Processes

As already indicated, Washinglon State has an extremely frag-
mented governmental structure organized around specilic constituen-
cies. While such a system is very open to citizen and inlerest group
influence, such a system also requires systematic as wall as ad hoc co-
ordination among its components,

The governor's office has developed two coordination agencies
and a cabinet structure to assist the executive to coordinate state agency
programs. One agency, the Office of Financial Management, works as a
budget and policy analysis arm ol the executive to scrutinize cach state
agency’'s expendilures. The performance of this office mav resull in
some coordination, but its tocus is not specitically on Puget Sound or
Puget Sound resources.

The second executive agency thal promotes general coordination is
the Planning and Community Development Affairs Agency. This office
functions specificallv to promote integration and coordination among
local governments and between state agencies and local povernments.
As the distributor of federal Department of [ousing and Urban Devel-
opment 701 planning funds, Planning and Communily Alfairs has
plaved an important role in the development of local shoreline manage-
ment plans by allocating funds specifically to foster thal activity, The
Planning and Community Affairs Agency also processes the lederally
required A-95 information forms when local govermwents apply for
federal funds for local projects.

The third general coordinaling process at the slate level is the gov-
ernor’s separation of the cabinet into live sections. All of the agencies
directly concerned or with major impact on Puget Sound’s resources
excepl transpaortation and health are part of the Natural Resources and
Recreation section, and its meetings overy live weeks provide an oppor-
tunity to discuss the impacts of agency programs on Puget Sound.

Beginning in 1970. four major state pracesses have been developed
lo coordinate state agency activities where there are important environ-
mental impacts. These processes ar programs are the Fnergy Facility
Site Evaluation Council (begun as the Thermal Facility 5ite Evaluation
Council in 1979), the state environmental tmpact statement process
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(197 1]. the Shoreline Management Act of 1971, and the master permit
procedures of the Environmental Ceordination Procedures Act of 1973,
The administration ol three of these processes  environmental impact
statements, shoreline management. and mastor permits—rests with the
Departinent of Ecology. Thus the Deparlment of Ecology, which was
created by combining state water management. water pollution conlrol,
and air pollulion control agencies in 1970, has become the major ad-
ministrator of coordinating processes  as well as the regelator of air
and waler qualitv-——in Washinglon State and for major decisions on Pu-
gel Sound. In this chapter all of the coordinating state processes, except
shoreline management. will be discussed. Shoreline management
which relates to both tederal and local activities as well—is the topic of
a later chapter,

State Environmental Policy Act of 1971

The State Environmental Policy Act of 1971 (SEPA] provides for
environmental impact stateients whenever a state or local governmaent
is involved in a project or activity lhal has significant environmental
consequences, The act parallels very elosely the tederal environmental
impact stitlement requirements of the Notional Environmental Policy
Act of 1969, Since 1471 the state acl has been modified legislatively
(1974) and interpreted to apply to anyv project with significant impacts
for which state ar local governments issue permits except construclion
of a single dwelling unit. Given the ubiquitous requirements for build-
ing or subdivision permils. this brings most private activity under the
act as well, The act has been administered by the Department of Ecol-
ogy since 1976,

The state act. like the federal one, does not appear to applyv any
envirenmenial standards. The public official responsibie for the proj-
nct—or for issuing the permit tor the projecd --must lirst make a deter-
mination as lo whether the project is a minor or major one. If the project
is a major one, then the official must decide if environmental effects are
significant and, if so. a report must be prepared that:

® describes the environmental impact of the proposed actions
® notes adverse impacts thal cannol be avoided
¢ indicates alternatives lo the proposed action
¢ indicates tho relationship between short- and long-term impacts
® indicates any irreversible effects
A draft impact statement is to be completed when planning of a
project is far enough #long to make a statement possible. bul prior to

making [tnal decisions on the projecl.
After the draft impact statement is filed with the Departinent of
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Feology, DOE circulates the statenent lo potenlially affected agencies
and interest groups for their information. AlLof the agencies proviously
mentianed in this chapter, plus the departments of Emergeney Services
and Agricullure. receive such statements for review. These agencies
and affectod parties then meke their own wrilten comments on the ini-
pact stalement. Then the dralt statement is revised into a final state-
ment and il. together with previous commenlts. accompanies the projecl
proposal through all permit processes. such as those by DOFE for dis-
charges inlo water or by Game and Fishoeries for any work inwater such
as dock arirrigation diversion conslruction,

Tt is important 1o note thal while the state environmental impact
statemen? process does not appear to impose any constraints other than
thal of an impadl statement for major projects with signiticant effects,
the process was designed to greatly increase the knowledge of proposed
projects by all affected partics, This increased level of knowledge also
makes it necessary Tor the acting agency to anticipate problem areas
and to iry to mitigate them during project design - because if it does
not. the project is unlikely to receive the necessary permits from af-
fected agencies later on, The impact statement process itsell lhen pro-
vides feedback so thal the project design can be modificed before appli-
cations for formal permits are submitted.

The Nattonal Environmental Policy Act INEPA) and the State Eavi-
ronmental Policy Act [SEPA) are not precisely drafled Taws. Initial
problems occurred with SEPA over whether ar not private activities
were subject to its requiremoents (Eastluke Comin, Coun. v. Hoanoke As-
soc. 1973): over legislative discretion in defining “significant effects”
(Norway Hill 1976], and most recently, over whether a building permit
for a building meeting all code and zoning regulations could be denied
on purely environmental grounds under SEPA {(Polveon Corporation v,
Citv of Seaftle 19781, In cach case the courts responded “ves.”

Thus what was originally an information producing policy has
been redefined by the courls o become a new constraint on any devel-
opment (Hillis et al. 1976; Harmmmer 1978). While environmentally ori-
ented constrainds exist hroughout the system. STPA has been more dis-
ruptive  than most because of the uncertainty  surrounding ils
application, Developers find it more dilficult to obtain fronl-end li-
nancing hecause no one knows how long the process will take; or even
if a project meeting all regulations will be permitted. This. unfortu-
nately. is precisely the kind of legislation and court interpretation that
have contributed so much o increasing costs of new construction and
to squeezing small developers out of the market clsewhere (Frieden
14979; Richardson 1976: Bish and Nourse 1975, Ch. 4}, and similar cons-
quences should be anticipated in Washinglon. Despite some revisions
of SEPA since its introduction. the uncertainty introduced by court in-
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terpretations has created a situation in which the two-vear study cur-
rently under way, houpefully to be followed by legislative clarification
and a return to its original purpose. would be highly desirable.

Master Permits

For any major project on Puget Sound, many permits from several
state agencies are required. [n recognition of the difficulties inherent in
dealing with many diflerent agencies, The Enviconmenlal Coordination
Procedures Art of 1973 provides for a single master permit process ad-
ministered by the Depariment of Ecology.

The master permit process is essentiallv a processing ol all slate
agency permits simultancously with one comprehensive sel ol hear-
ings. An applicant, at his own discretion, may chaose to use this pro-
cess, First the applicant oblains any necessary local government per-
missions. [le then submits an application directly te DOE. The
information required is essentially the same as would be required by all
of the agencies that must issue permils {or the project-—but the applica-
tion goes to a single departiment. The Department of Ecology circulates
the application to all aftected state agencies and interested public par-
ties, A single joint public hearing [ollows, after which all state agendcies
forward their decisions to DOFE. This simultaneous process, it is hopud,
will make permit-processing quicker and facilitate negotiation among
affected agencies and the applicant in a concentrated process. As wilh
impact slatements, however. the masier permit process is one of coordi-
nation—nuot of substitution or elimination ol constraints and potential
vetous by individual regulating agencies.

Energy Facility Siting

Large encrgy facilities are both imiportant and controversial. They
also possess the potential for major environmental impacts- - and hence
require many state permits, In order to reduce the time it takes to make
decisions on large energy facililies. the legislature established the Ther-
mal Facility Site Evaluation Council in 1970 and amended it to become
the Energy Facility Site Evaluation Council in 1976, This Council con-
sists of dircctors or representatives from The departments of Eeology,
Game. Fisheries, Natural Resources. Agriculture. Commerce and Foo-
nomic Developmoent, Fmergency Services, Social and Health Services.
Planning and Community Affairs. Financial Management, the Interi-
gency Committee for Ouldoor Recreation. the State Parks and Recre-
ation Commission. and the Transportation Commission. plus a member
of the city or county and port districl within which the proposed pruoj-
cct would be located. This council has the authority 1o issue a single
permit in licu of other state permits.

b
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The processes of the Energy Facitity Site Evaluation Council are
similar to those of the master permnit program in that first the applicant
seeks ocal permits and then makes a single application, with an ac-
companying environmental impact statement, to the Evaluation Coun-
cil. The application and stalement are then circulated o atfected agen-
cies. The Aftorney General appoints a lawver to act in an advisory
capacity as the " people’s advocate™ during the public hearings, A first
hearing is held to delermine if the proposal is in lacl consistent with
local zoning and permit requirements  such as shoreline management.
(However, according 1o Attorney General Opinion 1977, No. 1, the En-
ergy Facilily Site Evaluation Council can issuc o permil even if such
consistency is not found, but it is virlually certain that such a permit
would be challenged in court.) A second hearing is then held to evaiu-
ate the proposal--and i it is viewed favorably, 4 permil is issued.
While this permit can clearly subslitute for other peroits required by
state law and prabablv overcomoe conflicts with local law, it cannot sub-
stitute for federal law even when the lederal law 1s administered by the
state. Thus DOE's water and air discharge permits ave still required be-
canse thev are required by federal law administered by a state agency. It
is ulso possible that shoreline anagement permit requirciments—
which are part of the federally approved Coastal Zone Manogement
Program—could be interpreted in a similar light by & courl. Thus lar,
however, there is insufficienl expericnce with the process Lo ave de-
veloped legal precedent or court interpretalions.

The Energy Facilitv Site Evaluation Council has considerable state
authority, but one must remember that the Council is itsell composed
ul reprosentatives of other state agencies  cach of which has its own
policies and constituents. Thus it is best viewed as a structured coordi-
nating forum designed specifically {for a single function. Whether or not
such a forum really speeds up permit processing remains to be seen,

In an attempt to quicken the pace of hearings on Northern Tier's
pipeline proposal, for example. rules have heen adopted by the Council
that Himit cross-examination and the adversary process legislated into
the system. 1t is highty likely that such expediting measures will sim-
ply open any Council decision to court challenge, with the net result
being an even longer and costlier decision process in which the out-
coma depends on procedure rather than on the merits of Uhe case. There
is simply no guick way to examine all aspects of major energy Tactlity
proposals.

All of the major coordinating processes for state agencies on Puget
Sound were crealed during the 1970s. Thus, from the perspeclive of
institution:t analvsis. they are relatively new. 1t would appear. how-
ever, that as the master permit process and Energy Facility Site Evalua-
tion Council operate and are modified. they possuss the potenlial to
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evolve into useful povernmental mechanisms tor decisions on Poget
Sound. SEPA, in contrast, has not vet evolved to lunclion smoothly,
and its costs have been much higher than should be nocessiry 1o ac-
complish its purpose,

Summary

Washington State government possesses an exceptionally frag-
mented and open structure. This structure provides citizens and inter-
est groups wilh a degree of arcess not found in most states nor at the
federal level. As with the federal governiment, the dominant state agen-
cies on Puget Sound are functionally orienled and possess their vwn
missions and constituencics. Within this system, the multiple permit
requirements protect the interests of all major users and {orce consider-
able interdepartinental negotiation and trade-offs. At the same time.
several more formal coordinating processes have been developed for
making decisions on major projects, The net result is an open and visj-
ble, but complex and often time-consuming and coslly state governance
framework,

Notes

A recent collection of essavs (Mullen et ul. 1978} provides information on
the constitintional framewoark and politics in Washington. For more detailed in-
formation on what agencies do, one must go directly to agency sources lo sup-
plement descriptions provided in the Washington Coastal Zone Managemenl
Plan. T'he Department of Natural Resources has several mimeographed papers
an tidelands, shorelands, and submerged lands linv and policy. and most agen-
cies have some information on what their activities on Poget Sonnd are. As
with federal agancy activities, most information in the chapter comes from an-
nual reports, internal working pipers, memos, and phone conversations with
agency personnel,
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Table 6.1 Local governments in the Puget Sound region
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CHAPTER 6

Local Governments

At last count, there were mare than 750 local governments in the
Puget Sound region. They are the governments of the 12 counties that
delineate the region: 100 incorporated cities or towns, ol which 28 are
adjacent to the Sound, and 649 special districts. Many of the special
districts have no effect on Puget Sound's resources (school districts.
fire districts. hospital districts]. Howoever. there ace 308 special districts
directly concerned with ports, water resources, or recreation; and mosl
of these districts carry on their activities adjacent to the Sound or on
drainage basins directly connected to the Sound. Some. such as the 25
active port districts. are directlv involved in the use of Puget Sound's
resources for trade, commerce, and recreational boating, and thev ure a
critical part of the governance process. Others, including many ot the
42 sewer districts, discharge wastes into the Sound or its tributaries:
and 90 diking, drainage, and flood control districts. 4 irrigation dis-
tricts (all in Clallam County), and all 110 water districts atfect the flow
of waler in tributaries to the Sound.

The activities of these special districts, plus the activities of the
city and county governments surrounding the Sound. create a complex
system that plavs a major role in enhancing the use of Pugel Sound’s
resOUrces.

Special Districts

Washinglon State law provides for citizens. through petitions and
a vote, to establish special districts for a varietv of purposes under a
number of different stalutes. These districts are created where people
share a common problem or want a public service provided. but their
geographic area of concern may not be the same as that of an incorpo-
rated city or county. The most nuinerous special districts are those cre-
ated 1o provide “urban” services in rural arcas (fire. hospilals, water
supply, sewage and waste disposal, parks) or 1o enhance land manage-
ment (diking. drainage, and fleod control) in agricullural arcas.

Onee established, special districts are governed by a small board of
elected officials. Their taxing authority varies: some are permittecd ta
levy a low rate of properly taxation, others are Hnanced primarily from
user charges. Some alse receive grants from the stale or foderal govern-
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ment for major facililies. Special districts provide cilizens with an or-
ganizational framework for addressing problems and paving fur their
own services, As a result, county governments are not fronbled with
providing special services to small areas. The variety of purposes per-
mitted and the case with which special districts rav boe created by citi-
zens o resolve common problems are turther retlections of the open-
ness of Washington's governmental structure to direct citizen influence
and involvement.

Many special districts do use or have an impact on Puaet Sound's
resources. It is important lo note, however, that state and federal laws
on resource use apply to these districts and their activities just as they
apply to other resource users. For example, a waler district requires a
permit from the Deparloent of Ecology 1o withdraw water from a river
and a hvdraulics permit from the Fisheries and Game departments to
install diversion works: sewer districts facilities must meet the stan-
dards af the Department of Social and Health Semvices and anv dis-
charges into waler must have a permit from DOE. All major projects. in
fact, require an environmental impact statement. Thus this network of
spuecial districts serves to enhance access 1o Puget Sound resources.
while state ur federal agencies with difforent missions resulate poten-
tiallv adverse impacts of special district activities.

Metropolitan Municipal Corporations

In 1957 the tegislature authorized the creation of large, mullipur-
pose special districts, These districts must encompass two or morne cil-
ieg. one of which has a population of more Than 20.000. Such districts
are governed by a council composed of members from. or appoinied by,
the county and city officials of the local governments within their
boundaries. Volers mav authorize such districts to undertake sewage
disposal. water supply, public transportation. garbage disposal. parks
and parkwavs, or comprehensive planning. Anv function not per-
formed by the district remains with the other local units swithin its
houndarirs.

The abilitv to furm metropolitan-wide special districts provides an
institutional moechanism for dealing with problems in urban areas that
cncompass areas larger than a single city but do not fit county bounda-
ries. County boundaries mav also be crossed.

The Municipality of Metropolitan Scaltle was created in 1958 and
voters authorized its assumption of sowage and industrial wasle dis-
posal. The original boundaries contained 231 square miles of westorn
King County and 14 citios. At that time, over ong-fourth of the state’s
population lived within its houndaries. Since its creation, METRO) has
developed an extensive sewer system within its area. and s inslalla-
tion of sewers around Lake Washington resulted in a niajor improve-
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ment in the lake's water quality. Its boundaries have since been en-
larged to include all of King County and it has become the major
planner and coordinator for impraving water quality in its area. It has
also assumed responsibility for public transportation.

Port Districts

In 1911, the Washington Stale tegislature passed laws enabling the
creation of port districts. Creation of a district must be approved by vot-
ers in the districl. and up until 1972 a district could encompass part or
all of a county. Since 1972 new port districts must be countv-wide.
Seventv-eight port districts have been arganized in thirtv-two of Wash-
ington’s thirlv-nine counties and fortv have been organized in the
twelve counties of e Puget Sound region. Some of the smallor port
districts have become inactive, or been phased out under the 1971 leg-
islation providing for lhe dissolution of inactive districts. Some appear
to have been created to prevent local port development. At present
there are twenty-five active port districts on Pugel Sound  ranging in
size from the Ports of Seattle and Tacoma down to Conpeville on Whid-
bev Island and Brownsville in Kitsap County. No Puget Sound caunty
is without an active port district—although the scope of activities var-
ies widelv,

Port districts have a governing body of three nonpartisan clected
commissioners (five for Seattle] who are usually interested in the pro-
motion of trade and business. The districts mayv levy local property
laxes up to $.45 por $1.000 assessed valuation for general port pur-
poses, They may also levy up to $.45 per $1,000 assessed valuation for
up to six vears for the formation af industrial development districts.
Additional limited property taxes mayv be levied for dredging, land fills.
and ranal construction subject to voter approval. hut this authority has
vel to be used. Most port revenues, however, come from charges to fa-
cilitv users. including 10 percent of the state Department of Natural Re-
sources’ lease fees collected in the port area.

Port districts may take on an extensive range of functions to further
commerce, trade, industrial. and recreational developments. They mav
maintain foreign trade zones: and they may deal with all forms of air,
marine. or land transfer facilities including nol only airports, docks,
and harbors, but warchouses, cold storage plants, bell railwavs, amd fa-
cilitics tor processing or freczing agricultural products.

A port district may also provide its own industrial waste disposal,
sewor, water. and other utilitios. The Port of Seattle maintains its own
police force and fire department. which are among the largest in the
state. Legislation was passed in 1972 permitting port dislricls lo issuc
revenue bonds to finance pollution abatement facilities for private
companies. but such use of government credit tor private purpose was
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Table 6.2  Active public port districts in the Puget Sound region

Pgm Year Part Year
County District Established County District Established
Claliam Forf Angeles” 1923 Masor A oyr 1971
lip JVa f
I5land Coupaville 1967 f:ﬂ'“ }E‘j;
Mabara 1926 f |: (T 1529
South Widory 191 e - dlyd e
Jufterson Purt Townsend 1924 Fieice lacrma 1$19
kng Seale’ a1 San Juar Friday Harbor 1950
Kitsan Bremerton 1912 Skag ! 21?“‘1518‘3 :SE?
Brovangulle 1917 R i
lllahee 1922 Snohomist Ewgralt’ 1918
Kingston 1919 [dmands, 1549

Manchestar 1923
Poulsho 1951 Thurston Oy’ 192
3 verdale 1920 Whaicor Bellingha 1971

Sources: Department of Commerce and Economic Development. “Public Port Disteicls”
1975 Williams-Kucholbeck and Associates, Wushington Public Ports Economic Study,
Washington Public Ports Assn., 1978; Washington Public Porls Assn.. 1878 Port Direc-
tory: and phone caltls o commissioners, 1980

Ulndustrial development districl slso operated by port.

declared unconstitutional by lhe Washington State Supreme courl in
the 1974 Porl of Longview case. There is currently under way an effor
to remove this restriction from the canstitution.

Port districts mayv also develop and maintain parks and recrea-
tional facilities to utilize more fully harbors and ather improvements in
the district. In short, port districts have authority to be the major plan-
ners and developers of harbor area transportation and indusltrial sup-
port facilities on Puget Sound.

To complement transportation-related activities, since 1955, port
districts have had the authorily 1o creale industrial development dis-
tricts within their boundaries. These are operated by the port commis-
sioners just like the rest of the port. Within these districts, the port mav
provide virtually any industrial, commercial, or trade facilily, includ-
ing the construction and lease-back of buildings and plants. On Puget
Sound. the ports of Bellingham, Skagit. Everett, Seattle, Tacoma, Olym-
pia, and Port Angeles have created industrial development districts to
further expand their range of activities,

The Port af Seattle is an example of a port that has fullv ulilized
port dislrict enabling legisiation, It became a public porl district in
1911, immediately upon passage of enabling legislation. Since then it
has developed Elliott Bay, the Duwamish Basin. and Shilshole as well
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as lacilitics vn the Luke Washington Ship Canal, Lake Union, and Lake
Washington. In asscis it is the largest part on the West Coast and has
become sixih in the world as a container port  second onlv to New
York in the United States, Seattle even handles approximately one-hal{
of Ihe containers entering Canada from the Pacific Coast. The Port of
Seattle operales all kinds of warehouses and industrial tacilities, in-
cluding grain clevalors, and it maintains one of the foreign trade zones
on the West Coast. It also provides facilities for naval vessels and the
Coast Guard’s vessel traffic svstem. In addition to its industrial and
shipping facilities, it operates the second largesl marina on Puget
Sound at Shilshole Bay with slips for 1.500 boats and the fourth Targest
marina at Fishermen's Terminal in Salman Bav on the Ship Canal, with
the larges! concentration of fishing vessels in the stale. The port has
also cooperated in the redevelopment of the Seattle waterfront with the
creation of a waterfront park and a recreational itshing pier, The Port of
Sealtle is clearly a major enhancer and user of Pugel Sound resources.
While the Port of Seattle operates the Targest porl complex on the
Sound, other port districts are equally important for theie particilar
arcas. The Port of Tacomu has become the major Northwest port [or
break-bulk cargo. automobile imports, and service to Alaska. It owns
nearly twice as much industrial development land adjacent to the har-
bor as Seattle and has applied for free-lrade zone stalus to increase in-
dustrial assembly activity from imported parts. Other port districts on
the Sound operate similar or more specialized facilities. The ports of
Purt Angeles. Port Townsend, Bellingham, Everelt. und Olvinpia all do
over one-half their tonnage in logs or lumber. Some others, such as Fri-
day Harbaor. cater primarilv to recreational beaters and fishermen.
Although the port districts are major entrepreneurs, like other gov-
ernments, thev are involved in a network of relationships with other
agencies. The port districts themselves maintain the Washington Pub-
lic Ports Association, and since 1973 their cooperative development
commitiee has reviewed all propasals for new porl facilities. This re-
view process, which is still so new thal no proposils have been re-
jected. has the potential of preventing overinvestment in conmpeting fa-
ctlilies as long as the Departinent of Ecology and the Corps of Engineers
use the committee’s recommendations in permit approval decisions.
Part activities. like those of all other local governments, require permits
from relevant agencies such as DOE for discharges into waters, or from
the Corps of Engineers for dredging. Each port also works closely with
the business community and city or local government within which it
operates and the part districts provide mast of the industrial develop-
menl activities for local sovernmenl in Washington that would be as-
sumed by city or county agencies in othor states. By any measure of
economtc impacl, and maost other measures as well. local public port
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districts are the most important developers and enhancers of Puget
Sound's resources.

General Purpose Local Governments

Counties and cities are the units al general local government in
Washington Stale, Provision for organization and operation of each is
found in the state constitution. All 12 counties in the Puget Sound re-
gion passess extensive shorelands, but only 28 of the 100 cities in the
region front directly on Pugel Sound. All of the incorporated cities in
Island, Jefferson, Kitsap, Mason, and San Juan countics are on the
Sound. however,

Counties

County governments are both paolitical subdivisions of the state
and municipal corporations. As municipal corporations, they mav
transact business necessary for their operation, but as political subdivi-
sions of the state, counties have only those powers directlv specified or
necessarily implied in stale statutes. Counlies have alwavs possessed
sufficient authority to govern rural areas, but the organization of county
government was specified in considerable detail until 1948, At that
time the 21st Amendment 1o e Washington State Constitution pro-
vided for home rule for counties, under which county citizens can ro-
organize the structure of their government, and this has been done by
Clallam, King, Whatcom, and Snohomish counties. Expansion of stato-
tory authority in the lale 1960s and ecarlv 1970s has also permitted yov-
ernments to engage in most of the activities undertaken by citv govern-
ments. Those activilies mosl important to the use of Puget Sound are
constructing bridges, providing for public health and sterm water con-
trel, planning and zoning, providing park and recreation facilities, and
planning and operating water and sewer syslems.

Cities

Citizens of cities in Washington inay organize their governmenls in
several ways. They may adopt the charter appropriate to their size, or
since 1969 thev have been able to design their own governmental siruc-
ture under the optional municipal code [RCW Title 35A). The optional
municipal code provides cities with “Home Rule,” that is. instead of
having onlv those powers enumerated by the state, they possess all the
powers consistent with the conslitution and not specifically denied by
state law. Thus cities may engage in any number of activities to pro-
mote the welfare ot their citizens,

As with counties, huwoever, the cily activities with the greatest rela-
tionship to Puget Sound are related 1o providing for public health and
storm water control, planning and zoning, providing park and recre-
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ation facilities, and planning and operating water and sewer svsiems, L
should be noted that c¢ities. and county governments in unincorporated
areas, may undertake most of the activities undertaken by special dis-
tricts——but that only cities and counties. and to some extent port dis-
tricts within their industriat development areas. possess a broad range
of authority that includes planning and zoning, it is also through plan-
ning and zoning that counties and cities exvrcise considerable regula-
tory authority over the use of land surrounding Puget Sound.

Land Use Planning and Zoning

Under state constitutional and statutory provisions, counties and
cities can regulate the use of land in the best inferest of a community.
This regulation, usually exercised through zoning. is the major way
that local governments can influence or regulate the use of Puget
Sound’s resources. Two approaches to zoning are common. One is to
designate in advance which activities are to be perinitted in different
arcas. This requires careful land use forecasting and strong resistance to
rezoning. The other is to zone all vacant land very restrictivelv and
then process rezoning applications for each major proposed use. [n the
extreme, every signiticant development becomes a negotiated onc.
Wilh either approach, the basic processes used for zoning in both coun-
ties and cities are:

Preparation of a master plan. The master plan is prepared by either a con-

sulting firm or the local government planning commission staff. It shows

Lie general patterns of existing and desired [iture land uses in the area.

The planning commission must hold public hearings before the master

plan is recommended to the local government governing body (Lity coun-

cil, county comimnissioners. or couniy council).

Adoption of the master plan. The governing bods must also hold o hearing

prior ta adopting the master plan.

Preparation ol zoning ordinances. Following adoption of the master plan,
zoning ordinances consistent with the master plan are prepared hy the
planning commission. The planning commission nst hold hearings prior
to recommending the zoning ordinances to the governing haody,

Adoption of zoning ordinances. The governing body way adopt the zoning
ordinances at a public hearing. An additional hearing is required prior to
adaption if the planning commission recommendations are chansed by 1he
governing body.

After zoning has been adopted, changes must be considered by the
planning commission, hearings held, and recommendations made 1o
the governing body, The governing body must hold hearings un the
planning commission recommendations before they can be adopted. 1f
the planning commission recommendations are allered, additional
public hearings by the governing body are necessary. Final decisions
on a particular zoning case rest with the elected bodies of city or county
governments,
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If there is a coutlict belween the master plan and zoning ordinance.
it is the zoning ordinance that is legallv binding, and zoning or zoning
changes are not invalidated by the lack of a properly enacted and con-
sistent master plan. Even so, most jurisdiclions atlempl to use a master
plan as a guide for zoning decisions.

Coordination and Constraints

With mare than 750 local governments in the Puget Sound region,
it is not surprising that a network of svstematic relationships has ari-
sen. All of the specific kinds of special districts (port. water. saste dis-
posal. etc.) as well as counties and cities maintain statewide associa-
tions. These associalions provide for information exhange and lobhying
the state legislature for legislation they desire. To supplemenl general
nrganizations, county officials also have statewide associalions for par-
ticular funetions, including emergency serviee direciors, county engi-
neers, park and recreation boards. planning directors. and local health
officials.

Local governments may also enter into specific joint servicing or
purchasing agreemenlts with other governments. The Interlocal Cooper-
ation Act authorizes public agencies, including local governments, to
contract with cach other to perform jeintly what they have the powerfo
do individually. An example of this kind of agreement is the purchase
of water from the City of Seattle by most of the water districts and cifies
on the east side of Lake Washington.

Another kind of local coordination has been the formation of re-
gional organizations such as the Puget Sound Governmental Confer-
ence, which is made up ot Snohomish, King, Picrce. and Kitsap coun-
ties. All Pugel Sound counties are part of a regional conlerence, as are
many cities. special districts, and Indian tribes. These regional organi-
zations are important for considering questions of growth and land use
over niulticounty arcas and are often involved directly in transporta-
tion or major facility planning,

While local governments, especially cities and home-tule counties,
possess considerable independent authority, they also interact resu-
larly with state agencies. State logislation limils sources and rates of
taxation for local governments. It is common for the state legislature to
mandate particular activities, such as the processing of environmental
impact slatements under the State Environmental Policy Acl or local
planning for shoreline management. The state government. through the
Department of Community Affairs, also attempts to assist local govern-
ments resolve problems—such as providing funds to help pay for
shoreline managemenl planning,

All local governments, citics, and countics as well as special dis-
tricts, are subject to the same permit requirements tor state and lederal
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agencies as arc private developers. Activities relating (o water may re-
quire permits from the Corps of Engineers and the state’s Departments
of Game, Fisheries, and Ecology. Local governments are also subject 1o
supervistan by the Department of Heallh and Social Services whenover
public health is involved.

Finally, local governments are subject to one further major cons-
traini: the slate legislature can, within the limits of the constilution,
change the legislation under which locat governments opurale. Theso
changes can restrict local authority or mandate that local governments
underiake specific actions.

Summary

With the major exceptions of city and county land use control and
implementation of the Shoreline Management Act. local governments
are primarily users or developers of Puge! Sound's resources instead of
regulators. Port districts are the major developers of part facilities: and
special districts. cities. and counties are the major developers of waler
supply systems. sewage disposal, parks, diking and drainage. These ac-
tivitics are often undertaken cooperatively, and there is an active nel-
work ol relationships among the 750 local governments in the Nugoet
Sound region,

Overseeing major aspects of this system and the activities of local
governmenis are state and federal agencies, which require permits
whenever there is potential for signiticant effects on the land or water
environment—which includes potential effects on Pugel Sound re-
sources. Thus, local governments. like other governments, operate in
an open but constrained environment.

Notes

Information an the activities ot local governments in Washington has hever
been systematically compiled. The most complele single source is the Wash-
ington Stule Research Council’s Handbook, but information on specilic activi-
ties must be abtained from individual tocal governments or associations” an-
nual reports and phone calls. A description ol local government planning and
zoning authority is provided in Municipal and Regional Planning in Washing-
ton State (1978).



CHAPTER 7

Indian Reservations
And Tribal Governments

Little attention was paid to tribal governments in the Puget Sound
region until 1974 when conflicls over salman fisheries resulled in judi-
cial confirmation and specification of reaty rights in Judge Bald('s
landmark decision—-a decision subsequently upheld by the 115, Court
of Appeals and the L5, Supreme Court [United States v. Washinglon
1974: 1975; Washington v. Washington Stote Commerciol Passenger
Fisking Vessel Assn. 1979). These decisions, plus Judge QOrrick’s 1980
decision [United States v. Washington 1980) affirming Indian rights to
50 percent of halchery runs as well as natural runs and the right (0 pro-
lect salmon and steelhead runs from adverse environmental impacts,
have made Pacific Northwest residents well aware of the importance ol
Indian treaty rights. To understand the implications of these rights and
the role of Indian reservations and tribal governments in coastal re-
source governance, however, it is necessary to look at these inslitulions
and their unique slatus in the American federal svstem.

Origins of Tribal Governments

Early Amcrican colonies and the original thirteen stales dealt with
the indians who occupied territories desired for seltlement with a com-
hination of military conquest. the forcing of Indians westward, and
treatics. When the Articles of Confederation were signed. respansibility
for dealing wilh Indians was transferred to the national covernmaent,
where it remained when the 118, Constitution was drafted. The Consti-
tulion is quile explicit that:

The President shall have Power. bv and with the Advive and Consenl ol the

Senate, to make Treaties . . (Art. L, Sec.2)

Cangress shall have Power .. . to regulate Commerce swith foreign Natinns,
and among the several stales, und with the ndian Tribes . (AL L See. 8)

Thus when treaties were negotiated and signed. thev were enforceable
williin the federal court systemn. One would expect this 1o resull ina
rcasonably coherent and well understood body of law and precedent
wilhin the American legal system. Despite many court decisions, how-
ever, lndian law has not vel evalved 1o such 4 slate, One scholar has
observed: “The content of Indian law depends vpon society's defini-
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tion at any point in time of the so-called Indion problem™ (Strickland
1979, p. 475). This observation is supported by documented changes in
federal policy, and judicial reinterpretation of old decisions from a
“now’ perspoctive.

Initially. federal jurisdiction over Indian marters was the responsi-
bility of the Secretary of War. In 1925 the Bureau of Indian Aftairs (BIA)
was created in the War Department to administer these matters. In
those early vears. court decisions made it evident that state laws did
not apply on Indian reservations (Worcester v. Georgin 1632 and fur-
ther thatl such reservations and their governments were “domestic de-
pendent nations in the care of the U.S. Government.” During this pe-
rind ledersl policies were oriented toward separation of Indians from
the rest of American society.

In 1849 the Bureau of Indian Atfairs was transferred from the War
Department to the Depariment of Interior. and federal policy began a
shift [rom separation to assimilation. Assimilation was loslered primar-
ily by the allotment of reservation lands 1o individual Tndians. This
process began on eastern reservations in 1854, prior 1o the mure general
Dawes Act of 1887, in anticipation that Indian land holders would be-
come farmers like western homesteaders. [t was during this period that
lsaac Stevens was appointed Governor and Superintendent of Indian
Affairs for the newly created Washingion Territory.

The Puget Sound region did not have a history of Indian war, hut
now that the boundarv disputes with Britain over the Canadian-U.8,
boundary had been resolved in 1846, Governor Slevens was concerned
that the growing population of settlers would lead to bloodshed unless
agreemeoents could be reached quickly with local Indian tribes. Toward
this end he negotiated five major treaties with “loaders™ of numcerous
tribes of Indians in Western Washington and with the Yakima, 1ma-
illa, and Nez Perce tribes in Eastern Washington. Three of the Western
Waushington treaties covered lands adjacent to Puget Sound (Medicine
Creck. Point Elliott, and Point No Point]. The Makah Treaty covered
land on the northwest tip of the Olvmpic Peninsula, fronting on bath
the Strait of Juan de Fuca and the Tacific Ocean. and the Quinaull River
Treaty covered a western portion of the Olvmpic Peninsula.

The tribes of Puget Sound were divided into three treaty groups by
Governor Stevens und each group included tribes that were historically
unfriendly. In addition. it appears that the “leaders” of these three
groups were often arbilrarily designated by the Governor and were not
necessarily the leaders recognived by the Indians, To further compli-
cate the problem. treaty negotiations were conducted in Chinook jar-
gon—a trade “language™ of approximately 300 wards that was inade-
quale to convey precise terms of the agreements. The treaties
themselves were written in English, a language unfamiliar to nearly all
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of the Indian signers. It was prablems of these kinds which eventuoallv
led to the U.S. Supreme Courl doclrine that:
.. in the interpretation of agreements and treaties with Indians, anbigui-

ties should be resolved [rom the standpoint of the Indians. (Winters v (7.8,
1908.)

The provisions of all five of the Stevens treaties were similar. [ndi-
ans were to cede their rights to most of the land in exchange for which
the (1.5, Government would protect them [rom white settlers if the Indi-
ans clustered together on reservations designated by (e governiment. In
addition. all of the Puget Sound treaties included articles similar 1o Ar-
ticle U1 of the Medicine Creek Treaty of 1854:

The right of taking fish at all usual and accustomed grounds and sta-
tions is further sccured to said Indians in conmon with all citizens of the
Territory, and ol erecting temporary houses for the purpose of curing, to-
gether with the privilege of hunting, gathering roots and berries, and pas-
turing their harses on open and unclaimed lands: Provided, however. that
they shall not take shell fish from anv beds staked or coltivated by citizens,
ant that they shall alter ail stallions not intended for breeding horses, and
shall keap up and conline the latter. [Reprinted in American Friends Ser-
vice Committee 1970, p. 25.)

Through these arlicles, Indians reserved their rights to fish at their 1ra-
ditional fishing sites and to hant on unclaimed land throughout The re-
gion, while granting to non-Indians the privilege of fishing and hunling
in common witlh the Indians on non-reservation fishing sites and lands.

These irealics also provided that the 1.8, Coverniment could unila-
terallv alter reservations in the future by compensating Indians only for
improvements thal would have to be abandoned by such changes |see
Article VI, Medicine Creek Treaty as an example). lu recognition of the
assimilation philesnphy held by the BIA. the Stevens treaties also pro-
vided for the allotment of reservations ands in small parcels 1o indi-
vidual Indians who wished to settle permanently on them.

Not all lands originally sclected for reservations were suitable for
habitalion or for agricultural purposes. so some reservattions were later
moved. Other reservations were resited for the convenience and well
being of non-Indians. For example, when land was needed for an army
base near Tacoma during World War 1. the portion of the Nisqually Res-
ervation on the north side of the Nisqually River was vacated for the
establishment of Fort Lewis,

While the Stevens treaties ostablished reservations. the subsequent
attempts lo locate reservations where Indians might become farmers
was consislent with the emerging BIA thrust toward Indian assimila-
tion as an alternalive lo separation.

‘The assimilation philosophy of BIA was given major impetus with
the passage of the General Allotment Act of 1887 {Dawes Act). Under



Governing Pugel Sound/Bish

this Act, manv Indians not only received individual allolmenls of ceser-
vation land. but also the right after 25 vears to sell individually pwned
land lo non-Indians. Where [ndian land assigned in this manner had
particular value 1o non-Indians, supplementary laws were often passed
to speed up the transfer process. Such a special law, Tor example, was
passed in 1893 to cnable non-Indians to purchase Puvallup indian Res-
ervation lands from Indian owners after only 10 vears, This law was
passed because of the importance of Puyallup Reservation lands which
encompassed nearly all of what is todav the Port of Tacoma on Com-
mencemnent Bay (American Friends Service Commiltee 1970, p. 54). In
this instance, only 200 to 300 acres of the original 23.000-acre reserva-
tion remain under Indian ownership.

By 1932, the policy established by the Dawes Acl and the direct
sale to non-Indians ol reservation lands judged by BIA uot 1o be needed
by [ndians had resulted in the transter of approximately two-thirds of
all Indian reservation lands in the United States (o non-Indian owner-
ship.

Where non-Indians inhabited reservation land, such as on the Puv-
allup Reservation, state and local governments extended their control
despite the “legal™ status of these lands as reservations under tribal ju-
risdiction regardless of whether [ndians ar non-Indians held title to in-
dividual lots. Ldeally, al least from some perspectives. Indians were be-
ing merged info the larger society. If these policies and precedents had
vontinued unabated. there might not have been a *"Boldt decision' in
1974,

Indian Reorganization

Major studies of the conditions of Indians during the 19205 pre-
sented a depressing picture. Indians were being submerged into the
lowesl economic strata. Their natural resource-based cullure was just
nol being assimilated into the American society and economy (Meriam
1928).

The federal remedy was to reverse the assimilationist philosophy
with the enactinen! of the Indian Reorganization Act in 1934, Under
this act. transfer of reservation lands to non-Indians was halted. tribal
rolls were updated. and tribual governments were reorganized. Tribal
sovernments were again to bo “domestic dependent nations,” in keep-
ing with original treatics. (n 1946 the Indian Claims Commission was
astablished o hear and adjudicate claims That arose during Lhe assimi-
lationist period against the government over mismanagement of Indian
lands and reservations. This commission is just now finishing its work.

n 1952, federal Indian policy shifted once again. Al that time there
was a return to an assimilation philosophy (apparently with the aim of
simply reducing federal expenditures) through the carly termination of

.
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reservations (although no reservations were terminated in Washington
State during this period as was the Klamath in Oregon) and through the
transfer of civil and criminal jurisdiction over Indisns and reservation
lands to state sovernments.

However, Public Law 280 which embodicd this shift in philoso-
phy—recognized the imporlance of natural resources to ndian culture
and mcluded specific language protecting (rust land. and hunling and
fishing rights in accordance with prior treatios:

Nothing in this section shall authorize alienation, encumtnance, or taxa-
tinn of any real or personal oroperty rights, belonging to any Indian tribe,
band vr conumunity that is held o Trust by the United States or s subiect
to a restriction against alienation imposed by the United States: . . or shall
deprive any Indian or any Indian tribe, band or commonnity of any right.
privilege or immunity aftorced under Federal (reaty, agreement or statute
with respect to hunting, trapping, fishing or the control. leensing or rovu-
lation thereol.

The preliminary purpose of P1-280, however, was to (ransfer civil
and criminal jurisdiction over Indians and Indian rescrvalions to state
governments. The law, passed in 1933, provided three wavs for statos
to assume such jfurisdiction:

Section 2 granted immediate yurisdiction to five states (California,

Minnesota, Nebraska, Oregon. and Wiscansin], but in these stales

exempted several specific reservations that had well-oreanized tri-

bal covernments.

Section 6 permitted slates with state constituttonal clauses limil-

ing jurisdiction over Indians to assume civil and criminal jurisdic-

lion as soon as those clmises were repealed,

Section 7 permitted states withoul such constitutional disclaimers

to assume jurisdiction over Indions and reservations,

Washington is a Section 6 state, and Article XXV of the Washinston

State Constitulion still reads:
That the peaple inhabiting this stale do agree and declare that they furever
disclaim all right and title to the unsppropriated public lands lving within
the boundaries of this state, and to all lands Tving within said limits owned
ot held v anv Indian or Indian tribes: and that until the title thereto shall
have been extinguished by The United States. the same shall be and remain
subsject o the disposition of the United Stales, and said [ndian lands shall
remain under the absolute jurisdiction and control of the Congress of the
United Stales.

One attempt was made to change the Washington State Constitu-
tion to enable assumption of civil and criminal jurisdiclion over reser-
vations, but that attempt tailed  at least partially because ol lobbyving
by [ndians. Neveriheless, the legislature did pass a law in 1957 permit-
ting assumption of state jurisdiction by request of (ribal governments,

|
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and then in 1963 the legislature passed a law unilaterally assuming
civil jurisdiction on reservations over specific civil issues.

The consensus of legal schelars is that this legislative action did
nol meet the leems of the federal PL-280; however, the Washington
State Supreme Court upheld the state's action-—and simce the U.S. Su-
preme Court has recognized the Washington State Supremce Court as
the ultimate interpreter of the Washington State Constitution. this leg-
islation has been allowed to stand (Baris 1978; Bamberger 1974). Thus
under the present law, Washington State governs in such reservalion
matters as compulsory school attendance, public assistance, domestic
relations, mental illness, juvenile delinquency. adoption proceedings,
dependent children, and operation of motor vehicles over public roads,

{t must be noted that many Indians, especially those with well-
organized tribal governments, were and slill are strongly opposed to the
imposition of slate law on reservations. Tt is also clear that if Washing-
ton had been one of lhe mandatory states under Section 2 of PL-250,
somo reservations would have been excluded from slate jurisdiclion
because of federal recognition of the adequacy of their tribul govern-
ance [Bamberger 1979, p. 149), Thus. Washington State’s unilateral ex-
lension of authority through what many consider doubtful legal pro-
cesses did not reassure [ndians that thev could “trust™ state
government.

The 1960s Philosophy

The 1960s brought another change in tederal policy toward Indi-
ans, The reservation termination policy was abandoned and PL-280
was amendoed in 1968 so that any further assumptions of stale authority
over reservations required consenl of the Indians,

Mourye importanily, however, Indian {ribes began using legal chan-
nels to challenge violations of (reaty rights, with their own lawyvers in
addition to those of the federal govermiment. These challenges, includ-
ing those on fisheries rights in Washington state treaties, in turn forced
frderal lawvers to join the Indian suits or risk suit themselves for failing
to represent Indian rights. This interest in protecting treatv rights be-
came a North American movement, paralleling in time the nation's
civil righls movement. The results for Indians, from Maine o Alaska.
were dramatic. A large number of challenges, inchiding challenges to
Washington State govornment, were uphelbd by the ULS. Supreme Court
and now are recognized as the law through which tuture conflicts must
be resolved. On Puget Sound the mast significant of these challenges on
Puget Sound has focused on fisheries,
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Fisheries Cases

In the Stevens treaties, Indians granted rishts to non-Indians to lish
in common at off-reservation locations. In the 1850s Indian salmon
fisheries relied primarily on fixed sile traps and nets, and very few
salmon were laken from boats.

There are three major advantages to fixed site trap and net fish-
erics. First. location of fishing gear at river mouths means taking
salmon at peak weighl—just after they have reached full growtly in the
ocean but hefure upstream migration when theyv do not feed and when
the flesh deteriorates. Second. fixed traps and nets are the most effi-
cient method ol taking anadromous lish. Fewer resources and less labor
are needed for this kind of fisherv. especiallv in comparison to the re-
sources and labor needed for seiners and trollers. And third, trap and
fixed site net fisheries are biclogicailv the most elfective for maintain-
ing maximum fish runs. This is because at this point individual runs
are sorted out, and escapement on each run can be controlled.

At the time the treaties were negoliated. Indian fisherics manage-
ment was very much decentealized and was focused on individuad riv-
ers and streams. Many ol the best trap and net siles were owned
through inheritance by the same fainilios generation after generation.
Thus there was considerable self-interest in maintaining future runs
since lhe benoficiaries were the families doing the fishing as well as
olther members of the tribe fishing the same river, In sume coses Indians
were known to go so far as to regulate escapement between males and
females, recognizing that fewer males than females are needed for
spawning processes. With theso advantages. Indians developed both an
eftective fishery and a fisheries management strategy prior to White set-
tlement.

When settlers arrived in the Puget Sound region., many of the betler
fishing sites were already occupied by Indians: however. aver fime
non-Indians joined Indians in the trap and fixed net salmon fishery. By
common agreement. proprietary rights over trap and net sites were roe-
ognized and often sold by the current occupier to someone else  just as
reef net sites off Luinmi Istand are todav recognized by 1eadition as be-
longing to particular fishermen who can “sell™ the site along with the
gear 1o lish it. This frap and fixed net fishery, however, was a limited
one. in that to oblain a highly productive site one had to purchase it
from the current holder. and this practice was opposed by others who
wished tn become fishermen.

In the late 1800s, when the value of salmon increased as a result of
the introduction of cannerics. manv Northwest immigrants. familiar
with European net and troil fishing, obtained hoats and cquipment and
began fishing for salmon before they enlered the rivers. The result was
that the number of fish available to traditional trap and net fishermoen
was reduced.
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When sall-waler gill-netting or seining became crimaded, the next
step was to sail Tarther Trom shore in order o intercept lish sooner,
Eventually the point was reached where fishermen were trolling for
fish in the North Pacilic Ocean.

These vtfshore lisheries Tor anadeemous fish were and are ineffi-
vient, and they greally increase the difficulty of managing the resource,
The management problem arises because it is not possible to limit
offshore fishing to o single idenlifiable run indigencus lo a specilic
stream or rivers instoad lish are ciaught from several runs mixed to-
gether. kven if the number {or proportion of fish) from different runs
onue caughl could be identificd. it is still impossible to lake diflerent
proportions of {ish from differcat runs to achicve optimal cscapement
{o maintain stocks, Inslead a crude average is attempted, which means
that too few fish escape to maintain some cuns while surplus fish es-
cape in others.

The dilemma is especially acule when hatchery lish are mixed
with native salmon. Far fewer (from one-half to one-lenth as many)
hatehery fish need cscape (o perpeluate a run since hatchery sruoll
have a higher survival rate in inlancy in the hatehery than do native
stolt in the natural environment. Thus managers are lrequently faced
with the possibility of risking the virtual elimination of natural runs or
an unnecessary surplus of hatchery fish if natural rans are protecied.

Puget Sound Indians did nol move into oftshore boat fishing on the
scale that non-Indian fishermen did. One reason was they lacked re-
sources to purchase boats and cquipment. While traps can be con-
structed with very little dollar outlayv, ar small nets used in rivers with
or without smalt boats, offshore boats and equipment usually require
outside financing from fish companies or banks. Neither has a historv
of exlending such credit Lo Indian [ishermen. partially because reserva-
tion Indians may have very little property that could be used lor collal-
eral. (Allotments of land cannotl be used as security for loans because
they cannol be passed lo non-Indian ownoers.)

Because Indians could not engage in boat tishing on the same scale
as non-Indians and brcause of regulations thot ignored Indian rights to
fish anvwhere except on reservations. Indians were virtually excluded
rom the commercial salmon fishery on Puget Sound (Uinited States v.
Washington Phase [1 1980, p. ). From 1960-1974. Indians averaged 6
percenl of he statewide salinon harvest (Barsh 1979, p. 91). and in
1974 the Indian share was 2.4 percent of the commercial calch.

During the 1960s and 1970s, while the proportion of fish taken by
Indians—iais well as the total catch—was declining. he two stale iman-
agement agencies  Fisheries and Game  hecame  increasingly  in-
volved in allocating fish among commercial and sports fishermen, as
well as lrving te conlrol lishing pressure on declining fish stocks, Other
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salmon  management agencies—the Pacilic Fisheries Management
Council and international treaty organizations——also become involved
in allocating salmon among fishermen with different gear lypes. In
these management systems Indians were neither represented nor their
Ircaty rights recagnized, so it was not surprising that fow [ish were left
by the time the runs reached traditional Indian fishing sites or waters, I
was also not surprising that state agencies declared that those few es-
caping fish were needed to perpetuate the stocks and that Indian
calches on the rivers could therefore destrov the runs. This was the sit-
uation that Indians began fighting both through legal means and
through illegal “*fish-ins™ in the 1930s and 1960s,

Individual fisheries disputes and courl cases were nunerous dur-
ing the 19508 and 19605 and in these cases Indians defended their own
rights without federal assistance. At the same lime many enforcenment
practices of slate agencies, cspecially those of the Department of Game,
violated individual Indian rights to due process and involved illegal
cofiscation of Indian property, In one 1967 dispule. a Tacoma judge
went so far as Lo resolve a fisheries problem on the Puvallup by simply
declaring that the Puvallup Reservation ceased to exist  all law to the
contrary (The Departiment of Game v, The Puvallup indian Tribe 1967).
Although this decision was later overturned. such decisions did not
contribute to [ndian faith in the state court system. Finaliv in 1974, on
behalf of treaty Indians. the United Slates initiated United States v,
Washington in lhe federal District Court in Tacoma. Tt was this case
over which Judge Boldt presided.

Judge Boldt's decision combined segments of anthropology, his-
tory, law and fisherios science (United Stales v, Washinglon 1974), Its
most important rulings, however. were (1) that treaty Indians are enti-
ted to the upportunity to catch up to 50 percent of the trealy area har-
viestable sulmon under Washington State jurisdiction and (2] that when
Indian tribal governments are organized to regulate tribal fisheries and
fishermen they, rather than (he state, will underlake that regulation
within all usual and accustomed places and grounds. In addition. Judge
Boldt ruled that the salmon catch on reservations for ceremonial pur-
poses and subsislence was not to be counted in the Indian's share. Post-
poned for a later ruling were questions concerning whoelhoer Tndians
were to be permitted to catch one-half of the hatchery fish (which in the
inlerim lhey were permitied 1o do) and whelher Indians had a logal
right to prolect fish runs lrom destruction by governmentally sanc-
tioned activitics such as dams. logging, or streambed alleration. While
Judge Baldt's decision would furce major changes in lisherics manage-
ment, it should not have been unexpected as it simply followed the
more recent legal precedents of recognizing and protecting Indian
treaty rights by the federal court system (Sohappy v Smith 1964).

=]
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Reacttons to the Boldt decision took three directions: state tishery
management agencies and fishermen's organizalions appealed: some
non-Indian fishermen continued fishing in open defiance ol new re-
strictions: and Indians began to develop and expand their fisheries
management svstems, both within individual treaty areas and jointly
through the Northwest Indian Fisheries Commission. an organizalion
established by the nineteen case area tribes.

Under appeal the federal Circoit Court upheld Judge Boldt's deci-
sion --noting that

o the record inthis case, and the story set forth . make it crestal e

that it has been the recalcitrance of Washington Stale oflicials fand their

vocal non-Indian commercial and sports fishing atlies) which produced

the denial of Indian rights requiring intervention by the district court. This
responsibility should neither escape notice nar be forgotten. [, 6493)

The 115, Supreme Court denied hearing further appeal of this decision.

When Judge Boldt's decision was upheld, non-[ndian tishermen's
organizatinng brought suit in state court to enjoin the state directors of
Fisheries and Game from implementing the Judge's ordered division of
the lishery between Indians and non-Indians. State courts, ultimately
upheld by the Washington State Supreme Court, ruled that the state
departments could not divide the fishery butween Indians and non-
Indians because that would involve violation of equal protection (the
14h Amendment) for all citizens, This series of state court decisions
was contrary to all previous case law involving Indian treaty righls—
and was simplyv wrong according lo both legal scholats. and the 115,
Supreme Court (Johnson and Crystal 1979 and MeConaughy 1978:
Waushington v, Washinglon Slote Commerciul Pusscnger Fishing Vessel
Assn. 1979). The slate courl restriction of state hisheries management.
however, forced Judge Boldt to transfer fisheries management from the
state agencies to a federal court-appointed masler in couperation with
the federat fisheries agencies (National Marine Fisheries Service and
118, Fish and Wildlife Service], the Northwest Indian Fisheries Com-
mission, and the treaty tribal organizations.

Another complication was intraduced when the Canadian mem-
bers of the Canadian-U1.5. International Pacific Salmon Fisheries Jonl
Commission [TJC). which regulates Fraser River salimon runs, refused 1o
permit the Commission to adjust its regulations to permit an increase in
the Indian calch relative to the nen-Tndian cateh within the U8, share
of the fishery. In response. the ULS. district court also assumed manage-
ment over some )G fishing regulations as well, According to a LLS.
member of the Commission. “*Canadian reluclance lo cooperate in mak-
inyg Commission regulations that specifically recognize United States
Indian treaty rights apparcntly stems from fear that their native Indians
will demand similar rights™ [Pettv 14979 p. 4541,
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In 1979 1he ULS. Supremne Courl ruled on the Washinglon State
equal protection cases. and uffirmed the decisions ol Judge Boldt and
the 9th Circnit Court with minor changes: fish taken on reservations
and subsistence and ceremaonial fish are to be counted as part of the
Indians’ 50 percent share., instead of counted separately.

‘The Supreme Court also introduced language indicating that suffi-
vient salmon 1o maintain a moderate life-style could substitute for the
50 percent rule, but it is notl vet clear what effect, il anv, this qualifica-
tion will have.

The Supreme Court rejected lotally the arguments of Washington
State on equal protection as completely without procedent and con-
trary to previous decisions, The tLS, Supreme Court also had sharp
words for the attitudes and policies of Washington's State agencics, At
the end of its decision the Court observed:

The State’s extraordinary machinations in resisting the [1974] decres have

torcad the district court to take aver a large share of the management of the

state’s fishery in order to enforce its decrees, Except for some desegregation
cases (citations omitted], the district court has faced the most concerted
offlicial and private efforts to (rustrate a decree of a federal court witnessed

i this century,

Between the 1974 and 1980 decisions, (ribal gnvernments pul con-
siderable effort into improving their own lisheries imanagenient capac-
ity. Fach treaty area elected a fisherios manager, and professional lish-
erics  biologists  were  hired. The Northwoest Indian  Fisheries
Commission was created by the treaty tribes to serve as a coordinaling
body. While this commission is governed by clected reprosentalives
from each treaty area, it also has developed its own professional staft
for lisheries rescarch and management. The Fisheries Commission also
led the way to encourage tribal fisheries ecnhancement projects, and by
1478 approximately 25 percent of hatchery salmon releases in treaty
arca rivers were from tribal halcheries (Hearings on Northwest Salnon
and Steelhead 1979, p. 145).

Judge Boldt's original decision left two issues lor future vesolu-
livn—the division of the calch from state salmon halcheries and the
rights of Indians to protect the fisheries environment. In September
1980, Judge Orrick of the federal District Court in San Francisco ruled
on these issues. His ruling (subsequently appealed) is that treaty Indi-
ans do have the right lo one-half of all harvestable fish. including
hatchery fish. This is consistent with the view that hatchery tish are
replacements for native stocks eliminated by governmenl-approved ac-
tivities such as logging. stream boed alteration. or overfishing, Judge Or-
rick. however, also ruled that the Stevens treaties bar the state from tak-
ing or approving actions that could in luture lharn the lishery
environment. After all. what good does it do to guarantee the right to
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fish if the fish are destroyed? It is this latter ruling, if upheld. that has
the potential to alter radically the role of tribal governments in deci-
sions on the use of Puget Sound's resources.

The Boldt decisions returned to Indians a voice in managing the
fishery resource, and Judge Orrick’s decision gave tribes the riglt to
protect that resource from any government approved aclivity  which.
given current permit svslems, includes any significant activity—that
would harm fish runs, Furthermore. the Orrick decision indicated (ha
as trustee for Indians, the federal government is ohligated to share the
duty to protect the environment 1o preserve fish runs,

As a result of these decisions tribal governments are becoming in-
volved in decisions on real cstate projects. logging practices. highwayv
construction, porl developments (such as Northern Tier Pipeline) or
pesticide use—within the treaty arca which includes all of the Pueet
Sound region and most of Western Washington. Although not all legal
battles are concluded. tribal governments have acquired legal status 1o
play a major role in future decisions on the use of Puget Sound and ils
TesoOurces.

Future Directions

Responses 1o the [ndian fisheries decisions have been what one
would expect from traditional fisheries management agencies: Obtain
federal funds to buy out some non-Indian fishermoen, make il easier for
Indians to obtain boats, and increase hatchery production. Serious
questions can be raised. hawever, as to whether these approaches will
provide net benefits for either Indians or non-Indians.

Studies of salmon fisheries have concluded that open entry per-
mils too many fishermen, and that cach fisherman spends almost as
much on his boat and equipment as he gets from selling the fisl he
catches, Since government also spends large sums on fisherics en-
hancement, it is quite likely that the total cost of running the fishery
(hatcheries and enhancement costs plus boal and equipment costs) ex-
ceeds the total value of the salmon caught—and hence a valuable fish-
ery results in net losses for society instead of net gains (e.g. Crutchticld
and Pontecorvo 1969, ch. 9).

it is difficult to find a rationate why Indians should replicate the
errors of the non-Indian fisherv by investing large sums in bhoats to
chase salmon around the North Pacific when they could wait for them
to return to the mouths of nearby rivers and streams to be caught in
traps or fixed site nets. Fisheries could be managed so that non-lndians
would no longer intercept the fish offshore before they reach the Indi-
ans’ fishing facilities. This approach becomes even more appropriale if
Judge Orrick’s ruling—that Indians can prevent destruction of the fish-
ery environment from olher government-sanctioned activitics  is
upheld.
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If Indians adopted such an approach. however, could non-Indian
fisheries continue to be fished and managed as they currently are and
still meet the 50 percent catch limit—while Indians manage on 4
stream-by-sircam basis? Probably not unless ¢ way can be devised 1o
manage mixed stock offshore fisherics that include runs destined for
nany streams to assure proper escapement for each individual run, Un-
til that way can be found, Indians probably will rely relatively more on
native fish and insist on taking their share from these stocks, and exces-
sive escapement of hatchery fish will be required until hatcherv and
native runs separdte—which ocours in the river svstem rather than
offshore.

It would appear sensible for state agencies to manage salmon on a
slream-by-stream basis and eliminate open water fisherics. While in the
past this mav not have been passible because of offshore toreign fishing
on Puget Sound stocks. emerging international agreeiments, recognizing
thatl anadromous fish are the resource and responsibilily of the country
within which they spawn, could make a radical return to the Indians’
method of fishing feasible. [t is clearly not the approach that non-In-
dian fishermen would prefer—but some people believe that if the re-
sults of past fisheries management in Washington are an indication.
perhaps salmon management is loo important to be left to fishermen.
especially if the result is 4 nel economic loss for cvervone.

Tribal Governments and Coastal Resource Use

Tribal governments hold a unique place in the American federal
system. Within their reservations. they may exercise authority similar
to that exercised by local governments, Tribal governments mav also
incorporate to undertake profit-making businesses  a power thal local
governments in Washington State lack. Thus tribal governments mav
engage in resource use enhancement by construcling and operating fa-
cilities such as marinas, sewage disposal plants, parks, docks. and fish
hatcheries. They may also develop facilities such as resorts or canner-
ies, or combine local goverminent aclivilies with business activities.

In addition to the authority (o use and enhance shoreline re-
sources. tribal governments alsa have the authority to undertake taxing.
general land use planning, and zoning within their reservation bounda-
ries, When one remembers that many tribal reservations are occupied
by non-Indian landowners (such as the Puyallup Reservation), this can
pose a real dilemma because non-Indian owners cannol participate in
iribal governance. This area of law. however, is somewhat like fisheries
law of the 1960s. and it is not clear whether judges in subsequent litiga-
tion will Tollow Judge Boldl by enforcing [ndian treaty rights. or lind
some way around the implementation of Iribal authority in reservation
arcas such as the Port of Tacoma (Slagle 19749, Tribal autharity. com-
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hined with the shoreline location of most reservations. has the poten-
tial of being an important factor in the future.

Summary

Indians and Indian reservations occupy o unigue situztion in Lthe
American federal system, Historicallv they have been subject to ex-
treme changes in federal policy, and Indian treatv rights have not al-
ways been respected by federal and state governments.

Since the 1970s. however. Puget Sound Iribes have won major
court victories, assuring respect {or their treaties not only in terms of
the right o fish, but also assuring them of the right to participale in
fisheries management decisions and decisions an any other activily re-
guiring government approval that could have a negative impact upon
the fishery environmenl. Recent decisions go far bevond [isheries and
provide the basis for tribal governments 1o play a major role in deciding
future uses ol Puget Sound’s resources.

Notes

Two major pre-Boldt sources of information on Indian issues are Price’s
(1973] collection of readings. noles and cases (Law and the American Indian).
and the American Friends Service Commitlee. Uncoatmon Controversy [ L4707,
The Boldt decision itsell |United States v. Waoshington 1974) provides a com-
prehensive history of Indian treaties and Indian lishing on Puget Sound. Barsh
(19749} also provides a useful analysis of the economics ot Indian fishing, and
Latoureall and Latourell (1975) provide a good deseription of the different reser-
vations in Washington's coastal zone.

Disputes aver state jurisdiction on Indian reservations are well coverad in
articles by Goldberg (1975). Baris (1978). and Bamberger (1979), and attempts
to apply 14th Amendment equal prolection rights to treaty issues are analyzed
in Johnson and Crystal (1979} and McConaughy (1978). Additional references
are cited in the text and listed in the bibliography.

a3



CHAPTER &

Shoreline Management

The protected shorelings and wellands of occan waters are unigue
for combining a diverse and productive ccology with intense and var-
itd human use. These wetlands and estuarics are an important inter-
face between land and sen and thev are exceptionally productive in a
hiological sense. The biological productivity is sensitive te distuption
from human activitics. but it is precisely in protected harbors and estu-
aries where rivers provide access to hinterlands that the shorelines be-
come a location for human settlement. Moreover, it is here thal the
most complex legal and jurisdictional environment in the United States
exists because of federal concern for navigation and maritime aftairs,
state and local government concern [or property and land usce, the loca-
tion of Indian reservations and fishing sites, and the special resource
user concerns of many federal, state. and local governmenl agencies. i
is not at ail surprising that a concentrated cffort ras been made Lo exan-
ine the natural processes, uses, and governance of this crifical arca. of
which Puget Sound is a classic example,

Shorelines became a significant concern as part ol lwo nwvements
in the 19605, The enviconmental movement elevated concern for inter-
dependencies among biological uses and human impacts on natural
provesses to a national level and generated a series of pollution control
and estuarine studics. Most of these studies exhibited a strong interest
in minimizing human impacts and preserving the natural environmeunl.
Another, but much smalier, movement has been associated with greater
use of ocean resources -regarding the ocean as the fronticr of the fu-
ture. Much of this effort has been toward scientitic rescarch and tech-
nological development to increase human uses of the marine environ-
mend. This latter thrust has not been as visible in the mass media as the
environmental movement, but its views have clearly been heard in
Congress and other policy-making forums,

Preservation of the natural shoreline ecology and exploitalion of
shoreline resources are often in conflict. Howoever, bolln wovemenls
seem o agroe hat shorelines and coastal resources can be " managed™
through a relatively simple institutional strocture, and that only with a
simplified management structure can appropriate resource use deci-
sions. including decisions on preservation. be made. The cumulative
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result of these movements, plus the concerns of others regularly mak-
ing use of shoreline resources, has created a popular and political locus
on shorelines per se—under the designation of shoreline or coastal
zone management.

Chapter 3 exarined the constitutiaonal framework for resource use
decisions in the United States, and Chapiers 4,5, 6, and 7 described the
ways in which different governments have implemented their author-
ity on Puget Sound. These chapters revealed that there are a multi-
plicily ol uses, users, laws. and jurisdictions governing the use of Puget
Sound’s resources. This, however, is precisely the governance system
that advocates of coastal “imunagement’ have suggested replacing. Be-
fore examining the operation of this complex svstem, however. it will
be useful 1o examine altempts to impose management on coastal ro-
sources. These attempts are exemplified by the movements that re-
sulted in the Shoreline Management Act of 1971 in Washington State
and the fideral Coastal Zone Management Act of 1972, This examina-
tion will reveal how demands are articulated and processed, and com-
promises made to take into account a new concern in the American sys-
tem. It will also provide an assessment of the management laws to
illustrate their value despile their failure to produce a coastal mmanage-
ment system.

Shoreline Management in Washington State

tharing the 1960s. there was an increasing amount of envitonmen-
tal concern in Washington Stale and Washington's apen political sys-
tetn provided many opportunitics for this concern to be expressed.
First came a scries of ad hoe disputes. in which environmentalists woere
able to distupt and have reversed through court, administrative, and
legislative processes major development propusals,

These projects included an aluminuin reduction plant proposed
for Guenies Island in Skagit County (1966), an oil refinery proposed for
Kayak Point in Snohomish County (1967). a port development pro-
posied at Nisqually Delta in Pierce County i1969), and a new recrea-
Lonal community and maring proposed for Anderson Cove on Hood
Canal in Kitsap and Mason counties (1970}, In the Guemes Island and
Kavak Paint conflicts, the environmentalists were in dispute not only
with the private tirms proposing the developments, but also with the
local governments that had approved them. In Nisqually Delty the dis-
pute was directly with a local government—the Port of Tacoma. These
dispules and the success of the environmentalists against developers
and development-criented local governments indicated that cnviron-
mental organizations had the capacity to halt or delav, and hence in-
crease the costs, of [uture developments on Puget Sound's shoretine
(Bish et al. 1975).
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Iy addition, covironmenlally orientled legislalion was inlroduced
into the state legislature in 1967, 1969, and 1970, [n 1987 a stenic rivers
act was introduced and after its failure. environmental organizations
formed a coalilion—the Washinglon Environmental Council (\WTEC).
The Council then promated ocean beaches and shoreline bills in 19609,
again without success. In 1970, despile an alliance with the gavernor,
the WEC again failed 1o get shorcline management legislalion through.
although with WEC support. the Departiment of Foology was estabe-
lished to coordinate water managemeni and water and air pollution
control.

Recause of the failure to get a shoreline management bill throush
in 1970, the WEC developed Initiative 43 {I-43]. Initiative 43 was a sin-
ale interesl il that reflected the preservationist values of the Environ-
mental Council and their distrust of local governments. which thev
viewed as ineffective, lacking in environmental expertise. and as tao
pro-development. The basic values of the initialive are expressed in
scclion 20 which stipulated that a comprehensive shoreline plan and
regulation of development should give proference to regional interests
over lecal inferests: to natural chvironmenls over man-made environ-
ments: and to location of industrial or commeraial facilities in already
develaped industrial or comumercial areas over location in nnderdevel-
oped, rural, or residential arcas of the shoreline. Responsibility tor pre-
paring and administering the plan was placed with the Department of
Ieology., and preparation was to proceed through the use of regional
vitizens™ councils instead of in cooperation with local governmments.
This procedure, plus direct state administration ot all substantial de-
velopment permits, was designed to minimize the influence ot local
governmenls and provide a strong cenvirenmenlally oriented state-
administered svstem,

The indirect initialive process used by the WEC Tor 1-43 provided
the state legislature with the opportunily te pass 1-43 into law, develop
an alternative, or do nothing. prior to the popular vote on 1-43 in the
1972 general election. Given the strong anti-local and single-interest
focus of 1-43, it is doubtful that it would have passed in a statewide
clection. but shoreline regulation matters had been complicated by a
state Supreme Courl decision in 1968, This decision requiring abale-
menl of a [ill in Lake Chelan called into question the authority 1o per-
mil fills in any navigable waters without some kind of public planning
(Wilbour v. Gallaglier 1969). This court decision clearly strengthened
the position of environmentalists in conflicts over development, o the
point where some analvsts were arguing that shoreline development
would be at a stalemale until further public action was taken {Corker
1970). Thus when the 1971 session of the legislature convened, it was
known that the WEC initiative would he submitted to volers in 1972
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and that some kind of shoreline decision-making process was needed
to end the uncertainty surrounding future shoreline use in the state.

Shoreline Management Act of 1971

When the 1971 legislative session began. there was major concern
bv the Legislalive Council, inlerest groups, local government officials.
and individual legislators that some legislative allernative to 1-43 be
passed for inclusion on the ballot. The onlyv major proposal pul 1o the
legislature eariy in the session was one from the governor's office (HB3-
548). This proposal contained & provision to separate out “shorelines of
statewide significance™ for Department of Ecology administration and
leave the remainder for local government administration under DOE
guidelines. Even this approach. however, was disliked by local officials
and maost of the same interests opposed to 1-43.

Shartly after considering the governor's bill, the chairman of the
Natural Resources Committec in the House appointed an ad hoe com-
mitiee of legislators and citizens, which included o law professor. the
assistant attorney-general who drafled the governor's hill, and repre-
sentatives of the Washington Association of Counties and the Washing-
ton Environmental Council. This committee developed a bill without
publicity, and the Natural Resources Committee reached agreement
that only this subslilute bill would be reported out. With some amend-
ments and one ilem veto by the governer, this bill became the Shoreline
Management Act of 1971. The most significant differences between [-43
and the SMA of 1971 were that the SMA of 1971 was much less preser-
vationist-oriented and focal governments retained major control over
shoreline planning and permit administration, The act did retain the
concept of shorelines ol statewide significance and gave the Depart-
ment of Feology the autharity to regulate these areas if local govern-
ment efforts were inadequate.

The most important components of the SMA were quite slraight-
forward. While it retained statements concerning the environment. al
the same time it recognized protecting property rights and develop-
ment consistenl with the public interest. The fucus was on striking a
balance betwecen the use of shorelines and minimizing adverse environ-
mental effects. For shorelines of statewide significanic. however, there
were general statements of a more preservalionisl nature. In addition,
rather than designation of such shorelines being left to DOE or other
administrators, thev were specified in the act itself, and anv additions
to the list required legislative action. In the Puge! Sound region, these
designated lands included the tidelands and wetlands of the Nisqually
Delta, Birch Bav, Hood Canal. Skagit Bav, and Padilla Bay, and all sub-
merged lands of Puget Sound and the straits to the Canadian border.
‘Thus preservationist guidelines would influence permission for any
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development requiring fill bevond the low-tide line or any aclivity on
submerged lands.

Administration of the SMA was to be hy general local governiments
under the guidance of DOE, which was to specify general implement-
ing procedures. Then each county or city was supposed to develop its
own plan and a permit system for substantial developments within its
arca. The area for which plans were to be developed was a relatively
narrow one - 200 feet of shoreline along the Sound, rivers, or lakes plus
submorged lands. The definition of substantial developments exclhided
improvements costing $1,000 or less. norial maintenance or repair of
existing buildings, protective bulkheads for single-familv residences.
noncommercial docks worlh $2.500 or less, navigational aids, agricul-
tural struciures, diking or drainage structures. or power planls certified
by the Encrgy Facility Site Evaluation Council. Thus the act would ap-
plv to mast, but not all, nonresidential uses within 200 feet ol 4 shore-
line.

The legislature specified that implementation of the SMA begin
June 1. 1971, even though thr popular vote on the SMA and 1-43 wonld
not take place until 1972, Thus. before the popular vote, the SMA was
already in process of implementation. The results of the 1972 election
are not surprising. Citizens had the opportunity 1o vote on two issues:
1) “for either™ or “against cither™” alternalive: and 2) a preference for 1-
43 or the SMA. Only if “for cither.” received a majority an the first vote
would the second preference vote have anv meaning,

Given the diversity within the Pugel Sound region and across
Washington State. it is not surprising that ditferent preferences were
exhibited in different areas. 8ix of the twelve counties an Puget Sound
preferred neither act; Island, Tefferson, Kitsap. Mason. Pierce, and Ska-
git. These counties contain only one-third of the population in the Pu-
gel Sound region and, with the exception of Pierce County. have lim-
ited shoreline development. However, without the King County ninely-
two thousand majority for some action. the vole of the remaining
eleven counties would have rejected any shoreline legislation by a
slight margin (this would have also been true for the slate as a whole
without the King County vote). As with the rest of the state. which cast
£:4 percent of its vote for the SMA over 1-43, Puget Sound counties deci-
sively favored the law that explicitly left more flexibility for shoreline
development and retained basic authority at the local level.

Quite clearly the SMA, which was developed by multiple inlerests
and the legislature, was o more accurale reflection of citizen prefer-
ences than was the WEC single-interest bill. At the same time. however.
without the forced consideration of 1-33 by the WEC and the uncer-
tainty resulting from the Lake Chelan decision. it does not appear likely
that the legislature would have come up with a bill as strong as the
Shoreline Managemnent Act, if it cate up with anv bill at all.
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Implementing the Shoreline Management Act

The SMA provided a time schedule for implementation, and the
Departinent of Ecolugy published its final guidelines in June of 1972,
The guidelines provided for each local government to prepace o de-
lailed shoreline inventory and a master program for anticipated luture
development. The guidelines suggest the use of 4 citizens” advisory
committee to assist with the development of the masier program. espe-
cially for the development of its statement of goals and general policy.
Tha guidelines spuecify that the policy stalements must take into ac-
count economic development. public access, circulation [e.g. transpor-
lation), recreation. shoreline use, conservation, and historical and cul-
lural aspects of 1the shoreline area. The plan itself must take into
acconnt natural systems and existing uses to classify shorelines as nat-
ural environments for preservation. conservancy areas for careful use,
rural arcas fur agricullure or other low-density use. and urban arcas. A
sct of specific policy guidelines is provided for shorelines of statewide
significance as designated in the act itself,

When a mastor program—which is like a comprehensive plin—is
comptlete. the local government submits it to DOE for approval. The de-
partment then distributes the program 1o stale and federal agencies for
their comments. If DOE rejects a program, il may prepare its own alter-
native for shorelines of statewide significance- -bul no sanction except
the wilhholding of Coastal Zane Management Act {(CZMA) funds exists
for nonapproval. Upon approval of the original or a revised submission.
thr master program becomes a state regulation under the Washinglon
Administrative Code. By February 1980, master programs had been ap-
proved for all Puget Sound counties and all cities adjacent to the Sound
except Steilacoom in Picree County.

Following approval of ils masler program, a city or county must
develop a procedure to process substantial development permits.
These permits are required {or substantial developments and for anv
development in shorelines ol statewide significance. After a permit ap-
plication is filed, adequate public nolice musl be given and 30 davs
allowed for citizen comment. 1/pon reaching & decision. the local gov-
ernment then notifies DOE. the attorney yeneral, and the applicant: and
they or any affected party may appeal the issuance or nonissuance to
the Shorelines Hearings Board.

The Shorelines Hearings Board is composed ol three members from
the Pollution Conltrel Board, o representative of the Commissionoer of
Public Lands. and representatives from the Association of Washington
Cities and Washington Association of Connties. Oy after this appeal
process has boen exhausted may dissatisficd partics appeal to the court
system. Through 1975 onlv 7 percent of all certified appeals to the
Hearings Board were further appealed 1o the courls [Washinaton
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State Coastal Zone Management Plan 1976), and even this small per-
cent should decline as procedents are established.

The implementation of the SMA has gone relalively well. but
slower than specified in the legislation. There bave been difficulties
with inventory compilation because basic data did not exist and local
government staffs were 1oo small or lacked the necessary technical
skills to undertake such an effort. One must remewmber that while King
County, with mare than 3,600 fulldime emplovees, ond Pierce County.
with approximately 1.500 full-time emplovees. have large planning
stafls, some of the smaller counties with the most shoreline have many
fewer full-time emplovees (under 200 in the four smaller counties) and
very small planning stafts, often of only one to three persons, The in-
venlories that were developed also turned out to be too general so that
site visits were still necessary to evaluate permits for njor projects.
The stale government has passed through financial atd from HUD 701
planning grants and the tedeeal Coastal Zone Management Progran—
but the linancial burden was still significant for the smaller units. Even
s0, by 1980 every local government cxcept one on Puget Smund was
operating a svslem under an approved master program.

It is too sooen and very difficult to evaluate the impact of the SMA
on shorelines, but some decisions are notable. San Juan County has
used its permit authority to reject proposals for recreational facilities
on state-owned land by both the Department of Natural Resources and
the state Parks and Recreation Commission. In contrast, the city of
Seattle has used its authority to encourage more public access lo shore-
lines as a eondition of permit issuance. [t also appoears that fills for non-
water-dependent uses have been virtuallv eliminated.

One provision of the SMA, that submerged lands as shorclands of
statewide significance be reaulated in a preservationist manner, has
also led to an intense conflicl amonyg the state departments of Fisheries,
Natural Resources. and Ecology. and local governments. The dopart-
ments of Natural Resources and Fisheries are actively promaoting clam
and geoduck harvesting on state-leased submerged lands, but local gov-
ernmunls are opposing these developments because ol their unsightli-
ness for local shareline residents and the potential environmental dis-
ruption. Thev are backing up their oppaosition bv refusing SMA permits
in their offshore waters. This use of the SMA by locel governments 1o
prevent development is in keeping with the preservationist nature of
regulalions for submerged lands. although (he intensity of the conflict
and supporl for harvesting clams and geaducks by state agencies have
already led to rccommendations to remove this control from (he SMA
both to clarity the role of DOK relative to local governments in the poer-
mil process for shorelines of slatewide significance and to reduce (or
eliminate] local government constraints on this particular development
activity (OQveanographic Commission of Washington 1981),
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While the oversll magnitude ol the impact of the SMA s hard 1o
evaluate, it is clear that the act has provided for an analvsis of Washing-
ton shorelines and their uses, identified shorvelines of statewide signili-
cance. including submerged lands, tor more preservationist regulation.
and made users conscious of the impacts of signilicant development
decisions.

Federal Coastal Management

The evolution of the federal Coastal Zone Manazement Act of 1472
was similar 1o the evolution of the Washinglon Shoreline Management
Act. The federal antecedents include an inlerest in greater public ac-
cess to beaches for recreation. an environmentalist attempt o preserve
estuarine areas, the marine resources develapment Thrust, and a brief
consideration of 4 national land use planning bill. The concept of ne-
tional land use planning was rejected in Congressional debate as be-
vond constitutional authority or political acceptabilile, jusl as strong
slale shoreline planning was rejected by the voters of Washinglon State.
The federal act, like Initiative 43 however, does emphasize slale gov-
ertuncnt rather than local government control ol coastal land use.

During the 1960s (here were a series of commissions, studies, and
hills in Comgress focusing on estuarine protection and marine resources
developmenl. Estuarine profection activities included a bill to establish
a Long Island National Wetlands. This bill generated considerable con-
troversy and resistance from New York State and local governments. I
was cventually abandoned in favor of a national svstem of estuarine
arcas.” Opposition on both constitutional and palitical grounds again
appeared. and eventually only a study of estuarine areas was approved.
This study was administered by the Federal Water Pollution Control
Board and included preparation of a volume on Puget Sound (Crutch-
ficld et al, 1969), Maost of the studies on individual estuaries and the
summary report concluded that the problems of estuaries are insepar-
ably related to other resources and that any management system had (o
deat with the coastal zone in its entirety.

Simultaneously with the estuarine studies, the Commission on
Marine Science. Engineering, and Resources {1969, often called the
Stratton Commission) was studving marine rasources development.
The legislation creating the connnission and he commission report it-
self were clearly development-oriented. The report. like carlier estua-
rine studics however, concluded that the key to effective use of the
coastling is the introduction ol an cffective management syslent. Tow-
ever, the commission recommended thal managemoent be directed from
the state government level with federal support rather than from the
national level, A second change of emphasis over the estuarine reports
was the recommendation that federal assistance be through a proposed
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National Oceanic and Atmospheric Administration in the Department
of Commuerce instead of through the Department of Interior.

During the Congressional sessions from 1969 through 1972, the
most active administration proponents af a coastal management aci
built upon the estuarioe studies instead of the Stratton Commission re-
port. and they advocated that responsibility for administeation be
placed in the Department of Interior. At the same time, Secretary of [n-
terior Waller Hickel began to advocate a nalional land use planning bitl
thitt would subsume estuarine and coastal areas under its jurisdiction.
I anvthing, the recommendation by the Department of Interior (or a na-
tional land use bill eroded support for an Interior-based coastal man-
agement act by congressmen opposed to federal intrusion into arcas
clearly bevond federal constitutional authority.

While debates over national land use planning and the role of the
Department of Interior were receiving the most attention, the Subcom-
mittee on Oceanography of the House Committee on Merchant Marine
and Fisheries and the Committee on Comnerce. Science. and Traus-
portation of the Senate kept working on coastal zone management bills.
and eventizally bilis assigning administrative responsibility to the De-
partment of Commerce were reported out of the committees, The Sen-
ate passed its bill, but the full House added an amendment to give ad-
ministration fo Interior. However, because it was the House Committee
on Merchant Marine and Fisheries (which supervises Depariment of
Commeorce maritime programs) that had reported the bill out, it was
members of that committee who were appointed to the Senate-House
conference commitlee. The House conference committee members then
“vielded™ to the Senale members by accepting the Senate assignment of
administration ot the Act to the Department of Commerce, Senator
Mugnuson, as chairman of the Senate Conumerce Committee, plaved a
major role in effecting the bill's passage. Thus. the Coastal Zone Man-
agement Act of 1972 was passed. The final bill differed significantly
from the original proposals for federal estuarine protection. As with the
transition from Initiative 43 to the Shoreline Management Act in Wash-
ington, efforls toward the single purpose of estuarine preservation grad-
ually were modificd (o accommodate a much broader range of interests
and focus on procedure as much as on substantive concerns,

Coastal Zone Management Act of 1972

The federal Coastal Zone Management Act (CZMA) ts cssentially a
voluntary participation grant-in-aid program for states. There are no
sanctions for nonparticipation, and the federal government was not
provided with any additional authority in coastal areas. Such programs
are constitutional under the “power o 5[1[3[1[]." even if unrelated (o Any
emunerated federal concern.
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There are 1wo incentives for states to parficipate in the Coastal
Zone Managemenl Program. First. federal aid is provided to cover parl
of the costs [initially 86.7 percent. raised to 80 percent in 1977) of plan-
ning and administration and, secand. if a state develops a federally ap-
proved management program, federal agency aclions within or alfect-
ing the coastal zone shall, “to the maximum cxtenl practicable,” be
consislent with (he stale program. and anv private activities in the
coastal zone licensed or permitied by & federal agency shall be consis-
tent with the stale program. These federal consistency clauses are a
mare impaortant incentive for many states than grant funds jor develop-
ing state programs because they give a slate governmen! some control
over federal government activitios inits coastal zone,

States mav receive federal funds tor developing their programs, but
to obtain continual aid and federal consistency requires thal state pro-
grams meet @ list of legislativelv stated conditions and become an ap-
proved program. The conditions listed in the 1972 act are procedural:
none indicates either a preservationist or development bias. One re-
quirement is that a state plan include provisions [or such activitics as
identification of boundaries. definilions of uses, and planning the sit-
ing of encergy lacilities. In 1976 the act was amendaed with the Goastil
Energy ITmpacl Program 1o provide additional federal grants and loans
to state or local governments whose jurisdictions were negatively af-
fected by new energy facililies.

A second procedural requirement is that there be “tull participa-
tion hy relevant federal agencies, state agencies, local governments, re-
gional vrganizalions, port authorities, and olher interested public and
private partics.” A state government may delegate responsibilities to
local governments, but that state must have some method for control-
ling land and water uses or have the power to approve or digsapprove
local decisions. And finallv, there must be a method of assuring that
local control does not unreasonably restrict or exclude Jand and water
uses of regional benefit, and thal the state itself must take national con-
cerns into account in planning and management decisions.

Implementation by Washington State

Legislation creating the State Department of Foology. the Eneray
Facility Site Evaluation Council, The Shoreline Management Act, and
the State Environmental Policy Act was all passed in Washington prior
to passage of the CZMA. Washington's programs were easily adaptable
ta federal CZMA requirements. The Department of Ecology provided a
single state ageney for the federal agency to deal with. The Energy Fa-
cility Site Kvaluation Council provided a mechanism for considering
emergy tacilities, and the Shoreline Management Act set up procedures
and guidelines for Jocal government planning and administration ol a
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Excerpts from Section 3035
Management Program
Development Granis

Shoreline Managentent

Excerpts rrom Section 307
Coordination and Cooperation

1b] The maunagement program for each
coaslal state shall include each of the fol-
lowing requirements:

(1) An identification of the bounda-
ries of the coastal zone subject to the
MANAREteIl program.

2) A definitinn of what shall consti-
tute permissible land uses and water
usts within Lhe coastal zone which have
aoddivect anid significant impaet on the
constal waters.

{31 An inventory amd designation of
areds of particular concern within the
eoastal zone.

(41 An identification of the means by
which the state proposes 1o exert control
over Lhe land uses and waler vses re-
ferred to in paragraph (2), including a
listing of relevant constitulional provi-
sfons. laws. regulations. and judicial de-
Cisious.

{5) Hroad guidelines on priorities of
uses in particular nreas, including spe-
cifically those uses of loswest priority,

(61 A description of the oreanizationad
structure proposed (o implement such
management program. {ncloding the re-
sponsibilities and interrelutionships of
tocall arcawide, stele, regional,  and
interslate ageucies i the manazement
F]I‘l-lr:r.‘.q.‘;

171 A definition of the term “beach ™
and a planning process of the praiection
of. wnd access 1o, public beaches and
aother public coastal areas of environ-
mental. recreational. histarical, csthefic,
vonlogicel, or cultural value,

A planning process (or energy ta-
cilities likelv to be located in, or which
nay significantly  affect. the  coastal
v Including, but net limiled 1o, a
process for anticipating and managing
the impacts [eom such facilities,

() A planning process Tor () assess-
ing the effects of shoveline crosion fhow-
ever caused], and (b1 studving and eval-
uating wavs to cantrol, or lessen the
impact of. such erosion, and to restore
areaks adlversely affected Iy such eeosion.

Noomanagement program is required 1o
meel e reguirements i paragraphs (7).
[&]. and (4] helore Cctober 1, 1978,

[¢] Consistency 0! Federal activities with
state management programs: certification.

111 Fach Federal agenos condacting
ar supporting getivities divrectlv affect-
ing the coastal zone shall conduct or
support those activilies in g manner
which is. to the maximum extent prac-
tivable, consistent with approved stale
Madgement programs.

121 Anv Federal agency which shall
undertake any development project in
the coastal zone of o date shall insure
thal the praject s to the maxinmon ex-
tenl practivable, consistent with ap-
proved stale managemenl programs,

FalA) After final approval by (he
Secretary of a state’s management pro-
gran, anv appticant tor g requined Fed-
cral Beense or permit o conduet an ace-
tivity affecting land o waler nses i the
coaslal zone ol that stale shall provide
in the application to the licensing or
permitting agency o cerlificalion the
the proposed activity complics with (e
stulir's apyroved program sud Gt such
activity will be conduactind in a4 manner
consistent with the program. .,
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shoreline use permit system that could include all other procedures re-
quired for an approved program. The appeal procedures to the Shore-
lines Hearings Board also provided for state government review of local
government decisions. The one major ingredient of federal program re-
quirements missing from these state processes, however, was full par-
ticipation of affecied federal agencies in the development ot both state
and lecal government prograrms.

Washington's programs had been logislated and implementation
begun prior to passage of the federal CZMA, and there bad heen no at-
tempt to include federal agencies in the process. Afler all, federal agen-
cies usually could not be bound by stale laws, and even after passage of
the CZMA in 1972. tederal otficials did not appear to recognize the po-
tential importance of the federal consistency clause in the CZMA. The
result was very Hitle comtact and virtually no federal agency input into
Washington’s shoreline management act processes o1 the development
of the more comprehensive CZMA proposal. Finallv. only two months
before the March 1975 submission of the Washington proposal to the
National Oceanic and Atmospheric Administration [NOAA) for ap-
proval, the Department of Ecology mailed packets to federal agencies o
securue information on their coastal activities. This request for inferma-
tion did not mect the intent of the federal legislation. and when the
Secretary of Commerce requested comments on Washington's program.
virtually all federal agencies recommended nonapproval because of the
lack of substantive federal agencv input and the neglect of procedures
to 1ake into account national objectives in the development of the stale
Progrim.

Iromically, and in stark contrast to the conflicts between federal
agencics amd NOE. and between the departments of Fisheries and
Game and Indian tribes, the relationship between DOE and Indian tri-
bal governments has been cooperative and bencficial, The legal status
of reservalion lands is clear; they are not subject to state regulation.
However. with that understood, NDOT has provided CZMA funds for tri-
bal governmoents to proceed with their own shoreline inventories and
shoreline management plans. Tribal governments have. in turn. en-
gaged consultants for much of the work, and detailed inventories for
reservation lands have been completed and planning is under way for
both preservation and development activities. Because ol Indian con-
cern for preserving salmon fisheries, these plans also reflect @ strong
interest in environmental preservation and appear to be highly compat-
ible with preservationist-uriented shorelineg management. Thus, even
though tribal governments and [ndian reservalions are not legally a part
of the SMA and CZMA processes, common interests between tribal
sovernmends and DOE have led to increased capacity for tribal govern-
ments to manage their own lands consistently with SMA and CZMA
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Lxcerpts from lormal review comments
on the proposed Washington State

Shareline Management

coastil management program  -March 1975

Assistant Secretary of Defense

I summare. we have no substantive com-
nents to offer on the dralt environmental
impart stalement. but we do stronaly oh-
iect to the final approval of the Stae plun
al this time. . We object (o the approval
of the plan priwarily because mational so-
curity interests were not adequately non-
sidered in the program developinent,

Secretary of the Interior
- we would ierge thal approval to permit
imptementation not be granted ot (his
time and that o revised environmental
stalernent covering the improved submis-
sion be circulated te give reviewers an ap-
portunity for a more meaningful roview,
The State shonld modify the proposal
to spuditically recopnize the expression of
National interest and the importance of the
Federal role i the natural resources aclivi-
fies

Administrator, Federal Energy
Administration

The Federal Eneruy Administration hus voe-
viewed the Washington Coastal Zone Man-
agemunt Progran, Although the program
has much o commend. its treatment of ¢n-
STV CORGOTNS {5 Lursory. We recotnmend
Uzat it nol be approved as subimitted
FEA's principal reservation COTCCTNiNg
Washingtan's proposed program is that it
does not sufficiently evidence considera-
tiear of the National interest in energy facil-
ity siting in planning for uses of the coastal
a0ne,

Regional Administirator, Region X

Federal Knergy Administration

- the program does not appear (o suffi-
cirntly proteet the national interest in the
use of the coastal zone.

Commandant, 131th Naval District

The program as represented by documents
submilted, does net adedress signilicantiv
mast ol the Nave's concerns . in view ol
huse basic shortcomings, o s recom-
mended that the Navy vecommuend against
Department of Commeree approval of the
Slate of Washinglon's Coastal Zone Man-
dgement Prograre until comditions of ap-
proval are lullv met. a vesolution of Fod-
aral and  local  sovernment palicy s
achieved and includee i the program’, ad
the Navy's serious conerns are adequately
adyessed. both i the program and the en-
vironmental assessment.

Administrater, Bonneville Power
Administration

We teel that the application should aol e
approved until the State of Washiygton de-
velops o constal zone managument ety
gran i contert with all “prinetpally at-
lected ™ Faderal  ageneics, incinding
iBonneatle Power Administeation] .. [t
is reconuuendend that the application nol
be approved nintl the program clearly re-
flects the atate’s intentions not to inberfers
with the role of the Fedoral Govermmont in
terms ol mataging the Fedweral Columbia
River Power Svstem

Chief of Staff. 13th Coast Guard District
How will the enn nationa) interest™ be
defined. .. W teel that the proposed pro-
wram is unaceeptably general in that an-
swers ta the ilbﬂ\'l.‘{illl.’ST]llllh are el dprpan -
ent. Conseguently.  we  can onlv
cecommend that the program not be ap-
proved until clarification is provided qmd
any resulting confli s arc satisfuctorily ro-
solved.

Souries Report lo Gangress by the Comptroller General of the United Staes, 1476, The
Coastal Zone Management Progranme An Cncertain Future, pp. 97 -9s.
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objectives. Severe conflicts remain, however, between IXOE and other
federal agencies over the issue of federal consistency.

Federal Consistency

A revision submitted by Washinglon State was approved by NOAA
in 1976, and Washington's program hecame the first one approved un-
dur the CZMA. Although statements of nalional objeclives have been
inserted. the issue of foderal consistency was postponed by excloding
all federallv owned or leased lands and all Indian reservations from the
definition ol Washington's coaslal zone. This expoedien! decision, how-
ever. leaves unanswered a major coastal resource use question: the rela-
tionship between foderal ageney actions and a federallv financed and
sanclioned shoreline use plunning process.

There are several potential questions cancerning the federal con-
sistency issue. One is legal: Under existing legislation, including the
C7ZMA, what authorily does the state have i regard to lederal lund use
activities? The second is substantive: How could be achieved the goal
ol having federal agencies participate in shoreline planning processes
and be subject to consistency with the resulting plan?

Following submission of its amended program exempting federally
owhnad or leased lands, the Department of Ecology requested the ULS.
Atlorney General’s opinion on the degree to which foderal agency ac-
tions were subject to Washington’s program. The opinion was essen-
tially “not at all.” Legal arguments have been advanced bv state and
federal officials and independent analvsts, William Brewer, Jr. has
argued:

Congress has asserted its undoubted constitutional power to enact seneral

legislation coverning the activities of the executive auencies in the coaslal

zane, and in so doing has assimilated stale Towe to the extent incorporated
in a coastal zone management program -directly into the bodyv of federal

law governing the missions of such agencies. [Brewer 1976]

Brewer goes an to note that although Congress may declare state law
applicable where it prefers. it cannot declare feceral lands as not in the
coastal zone and thus not subject to state law if those lands are proprie-
tary (Title [V) lands instead of lands over which the federal government
has sole discretion [Title 1). One could add that federal Title IV lands
could also be managed for a constitutionally enumerated purpose and
thus federal law would preempt state law. - bul any remaining Titie [V
lands are subject to state law with or without the CZMA tederal consis-
tency clause. Brewer's arguments are congrient with the U5, constitu-
tional treatment of federal lands and the intent of the CZMA.

In contrast to Brewer, B. H. Williamson (1978] has argued that the
waiver of lederal iminunity, e.g. wording ol the federal consistency pro-
vision. is not specific enough in the CZMA. and hence the state cannot
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bind federal agency aclions to the state program. Williaison also
points out that the TLS, Alterney General's upinion may be correct be-
cause the CZMA uses the language “sole discretion™ instead of “sole
jurisdiction” in describing which federal lands are exempt, and only
“sole jurisdiction™ would unequivocally dusignale Title 1 lands only,
To clarify this important issue. the slate has filed a lawsuit to force fed-
eral agency compliance bul the suil will nol be relevant and will not
come to trial if the CZMA program is discontinued as proposed for the
1982 federal budget. This suit could have provided an opportunity for
some clarificalion of the general problem ol federal agencies claiming
that their proprietary lands are exempl from state cantrol. However. the
court also could have declared federal lands in Washington's coastal
zane exempl because The slate did not follow proper procedures in im-
plementing the CZMA and thus have avoided the more dillicull ques-
tion of the status of Title IV lands.

The issue of federal consistency. however. s more than a purely
legal one. The question remains  how can local government-based
shareline planning take into account national objectives and obtain
meaninglul participation by federal agency representadives for lands
within the local governmant's area? This question would not in itself be
resolved by a court decision. What is clear, howoever, is that some
change in procedure by local governments and DO will be necessary,
ag will be a change in attitude by federal agencies. before this problemn
is resolved whether or not the tederal CZMA program continues.

Washingtaun State has achieved an approved CZMA program. but
the combination of failure to solicit and involve federal agencies ecarly
in the planning process, the unclear wording oo federal consistency in
the CZMA itself| and the resistance ol federal agencivs to any stale con-
trol aver their activities leaves a potentially serious void in Washing-
ton's shoreline managemant process. Thus one of the two incentives for
participaling in the lederal program has not been realized. Now it fed-
eral funds are discoutinued, the incentives for federal-state cooperation
will be further reduced —bul Washington's svstem, which predated the
CZMAL will remain if stale and local sovernmenls are willing to pro-
vide approximately $1.5 million needed to maintain current staffing.

Change in the System: SMA and CZMA

Both the 8MA and CZMA are more procedural than substantive,
although the SMA provides pelicies lor shorelings of statewide concern
and 1980 amendments to the CZMA show some concern for preserva-
tion very similar 1o SMA policies for shorelines of statewide signiti-
cance. Just what differences do thesc acts make in the context of other
laws and jurisdictions on Puget Sound?

9
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First. and most important, neither the SMA nor CZMA has any-
thing to do with “"management™ in the sense of specifving particular
shoreline uses and procecding o bring them about. Both acts set up
procedures. bul the two procedures that specifically affoct the direct
use of shorelines are (1) »oning for a 200-foot-wide strip of shoreline
and submerged lands and (2} a requirement for a permit for any sub-
stantial developments under the SMA. Ideally. this zoning is integrated
into a local government’s comprehensive plan so that the zoning relates
to more thian a 200-foot-wide strip and the adjacent waters. The require-
ment of a shoreline permil, however. is added 10 all other permil re-
guirements such as for buildings, for discharges into navigable waters.
and so on, and it is not clear that this kind of local zoning under the
SMA will be any more etfeclive in managing land use patterns in the
future than other kinds of zoning have heen in the past.

What appears to be more important than the permitting process jt-
self has been the development of shoreline inventories and the altempt
to zone tor future uses, including uses of submerged lands. increased
knowledge and raised the visibility of shoreline issues to wanv public
officials. Thus. at least for now. the system has been sensitized (0 exam-
ine impacts on shorelines more closelv—but if such sensitivity is lost.
the permit system by itself is unlikely to generate it, The one imporlant
exceplion to this may be on shorelines of slatewide significance (which
includes all submerged lands)—where a specific list of state-legislated
pulicivs exists—and where local permits are monitored very closelv by
DOE. Thus just because @ management system has not beeu created and
there is no reason to expect that a shoreline permit will be anv more
important than any other permit do nof mean that the SMA and CZMA
are unimportant. They dare best viewed. howoever, as another addition Lo
avery complex system, and an addition whose long-run consequences
are as vet unknown.

Notes

The history and development ol Iniliative 43 and the Shoreline Manage-
ment Act are coverad in Bish et al. (19731, A history of the federal Coaslal Yone
Munagement Act is provided in Zile {1974). The controversy over federal con-
sistency s treated in the Comptroller General's 1976 report, and revealed in
comments on the Washington proposal by federal agencies in their review of
the progrant prior to ils rejection, revision, and approval.
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CHAPTER g

Specialization, Cooperation,
And Rivalry

The use of government to develop and regulate resource uses on
Puget Sound within the framework of the U.S. and Washington State
constitutions has resulted in a muliiplicity ot quasi-independent agen-
cies active on Puget Sound. Mosl of the agencies have specific objec-
tives and constituencies, but the interdependencies ainong them and
the limited natural resource base result in an organizational environ-
ment in which both cooperation and rivalry resull. T'o understand these
interdependencies and the operation of the systen. it is useful first to
examine the relationships within major resoonrce use arcas. and then to
examine the network of relationships wherehy one kind of resource use
is related 1o another.

Enhancement and Regulatory Subsystems

Ports and Navigation

Commerce and navigation are major concerns of the federal gov-
ernment, and harbor improvements by the Corps of Engineers were
among lhe lirst programs developed by the new national government in
the United States. Federal law, however, stipulates that Corps projects
cannol favor one port over another and the Corps responds to requesis
from congressmen or other officials for harbor improvements ralher
than initiating its own projects independently. Congressmen and local
officials, for whom Lheir port is very important. musl lake the iniliative
te propose harbor developments and assure that sulficient wharves,
warehouses. and port facilitics exist to attract cargo to their area
which in turn strengthens their case for Corps projects. In Washington
State, local port districts are erganized to perform this latter role, The
rcelationship between the federal Corps of Engineers and local part dis-
tricts is mutually beneficial in that the better either one does. the more
supporl is generated for the other's programs.

There is also a close relationship between port activity and the eco-
notnic well-being of other business in a port area. This has led 1o cluse
couperation between port districts and other local governments, state
promotional agencies such as the Department of Comumerce and Keco-
nomic Development, and federal agencies such as the Department ol
Commerce's Maritiwe Administration  all of which have programs lo
support economic growth.
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Although there is cooperation amang some agencies, there is ri-
valry among local port districts. ‘To some extent, the more cargo one
port attracts. the less other ports will receive: and this rivalry can lead
to more porlinvestment than is reallyv necessary to handle all the cargo.
These rivalries. however. such as exist between Long Beach and Los
Angeles. Oakland and San Francisco, and Seattle and Tacoma. have
also encouraged a rapid rate ol technological innovation that probably
would not have occurred under less competitive conditions, The nel
result is a system of highly efficient ports with some excess capacity.
To deal with the problem of excess capacity, the Washinglon Public
Ports Associalion has created a cooperative develupment conimitice to
evaluate new port investments and make recommendations to agencies
that provide the permits necessary belore new facilities can be built.
This commillee must strike a balance between overinvestinent and
stagnation hy permitting sufficient compelition among ports to slimu-
lale their development. Being overly reslriclive could slow innovation
and cause Washington's ports to lag behiind others on the West Coast.

Beth the Gorps and local port districts are primarily resource de-
velopers in thal heir activities facilitute, rather lhan reguiate, com-
merce and navigation. The Corps’ regulatory role: -approval of all proj-
ects in navigable waters and for dumping of dredge spoils — also gives it
the authority to protect navigalion from intrusion by other uses. The
state constitutional mandate setting aside submerged lands and tide-
lands within harhors lor trade-related uses also gives protection to local
port districts in their competition for scarce shareline space.

The other major agency concerned with trade and navigation is the
LL.5. Coast Gnard. The Goast Guard facilitates ship movements with
navigalional aids and regulales ship movements and ship satetv. On
Puget Sound this involves cooperation with the Canadian Coast Cuard
to operate the vessel traffic system, and coaperation with international
agencies to set standards for ship consteuction. Coast Guard regulaticns
take The concerns of commercial shipping into account.

This combination of the Corps. the port districts and the Coast
Guard, supported by others interested in cconomic development. pro-
vides comprehensive promotion and regulation ol port and navigation
user concerns. Nane of the agencies from different levels of government
directly dupliceles one another. and the rivalry among local port dis-
tricts encourages responsiveness and higher trade volumes. Govern-
ment enhancement and regulation ol port and navigation concerns are
well developed on Puget Sound.

Fisheries and Wildlife

One of the first acts of Washinglon as a slate was to create a Depart-
ment of Fisheries to regulate fish, game, and waterlowl: and the depart-
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ment quickly hegan to enhance the fisheries resource through its
hatchery program. There was a [eeling among sportsmen, however, that
Fisheries was overly concerned with commercial enhanceent o the
neglect of recreational interests, and the Departmeni of Game was croe-
ated to provide a voice for sporls interests. Because salinon remained
the responsibility of Fisheries, however, the department still has the
difficulty of simultancously representing two difforent constituen-
cles  commercial and recreational salmon fishermen. The division of
species between the two departments has eliminated direct competi-
Hon between them. however, and thev cooperate to enhance fisheries
and wildlife and prolect natural environments. In general, Game and
Fisheries also cooperate with their federal counterparts  Interior's 1.8,
Fish and Wildlife Service and Commerce’'s National Marine Fisheries
Service, For example, Game administers federal waterfow! regulalions
and part of the federal Marine Mammal Protection Act under contract
to Fish and Wildlife. There are potentials for conflict, however, when
the interests of state resource users differ from those of a lederal consti-
tuency. One conflict is illustrated by the recent controversy over Indian
fishing rights.

The Department of Fisheries has always tuken the inttiative for
salmon enhiancement and regulation on Puget Sound and Game has
done likewise for steelhead. Neither of these agencies. howoever, paid
altention to the special fishing rights Indians possessed under treatics
with the 1.8, government. When Judge Boldt ruled that Indians wure
entitled to one-half of the fisheries catch in their usual and accustomed
fishing places, the Department of Fisheries was enjoined by the state
Supreme Court from administering the federal court decision; and a
court-appointed master in cooperation with the National Marine Fish-
eries Service and the Coast Guard took over management and policing
of the fishery. Thus cooperative relationships between foderal and state
agendies may turn into rivalry and contlict when additional factors en-
ter in. Now thal Indian rights to fish have been clearlv established. it is
necessary to develop new cooperative fisheries regulations that include
tribal governmenis and the Northwest Indian Fisheries Commission as
well as state and federal agencies,

The most solid form of cooperation among fisheries and wildlife
agencies occurs when they deal with other resnurce users or other
vountries. Both the Depariment of Fisheries and the National Marine
tisheries Service participate in international negotiations over salmon,
Because both Fisheries and Game administer hvdraulic permits, they
have the authority 1o control in-water construciion on rivers to prolecl
fish migration. Both the federal and state agencies, and now Indians,
must be consulted before Corps of Engineers permits for construction
or spuil disposal in navigable waters can be issued, and all are con-
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sulted on Department of Feology discharge permits and on environ-
mental impact statemaoents under both state and national envirenmental
palicies. To reduce redundancy for applicants. Fisheries and Game also
utilize Corps permit applications for issuance of hvdraulic permits,

Finally. Game and Fisheries participate on the state Encray Facility
Site Evaluation Council. and U.S. Fish and Wildlitr and the National
Marine Fisheries Service paclicipate in federal energy lacilily approval
processes, Thus the fisheries apencies plav a major role in protecting
the natural environment. As the rights of [ndians to protect lisheries
environments are infegrated into the entire svstem, all of the lisheries
and wildlife agencies wili be in an even stronger position than in the
past to protect the natural environment.

Recreation

Recreational uses of Puget Sound are too diverse to comprise a sin-
gle constituency or be represented by a single agency. Recrealional fish-
ing and hunting are regulated and enhanced by those agencies that deal
with fish and wildiife; recreational boating is enhanced by the Corps
and local port districts and regulated by the Coast Guard. Another rec-
reational agency on Pugel Sound is the federal Heritage, Gonscrvation
and Recreation Service, which provides funds to the State Interagency
Committee on Outdoor Recreation [IAC) which in turn allocates those
funds among the Departmoents of Game, Fisheries, Natural Resources,
the State Parks and Kecreation Commission, and local governments.
These organizations provide recrealional facilitities on the Sound. Al-
though State PParks is the largest single provider ol recreational sites,
recreation is an area of multipte providers in which individual projects
may be vperated by one agency and vwned by another. Many coopera-
tive asgreements to provide recreational facilities also extend bevond
the major agencies and include facilities such as the Corps of Engincers
Carl F. Engbert Garden Park near the Hiram M. Chitenden Locks in
Scallle and the leasing of Coast Guard lands in the San Juans by State
Parks.

There appears lo be cooperation among recreation agencies despite
their potential duplication and their clear rivalry over IAC funds. This
cooperation, however, was forced by the creation of the 1AC through
the initiative process, and in order to be eligible for flunds the operating
agencies had to define their roles and work out a state plan. Now the
rivalry s less important because the tremendous demand for recrea-
tional facilities is much larger than can be accommodated.

Recreation agencies are resource use developers and not regula-
tors. None of the agencies, except those concernad with navigation or
fish and wildlife. has control over permits for other uses that would
impinge on their activities, Thus despite the growing demand for recre-
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ation on the Sound. the recrealion provision agencies are not as cohe-
sive or as strong as agencies involved in commerce or fisheries.

Waste Disposal and Water Qualily

Most agencies that dispose of wastes in Puget Sound are local or
regional governments. State government began pollition control in re-
falion to hman health 1n the 1890s, and the Departinent of Social and
Health Services continues those activities. State sovernment also cre-
aled the Pollution Control Hearings Board in 1945 and began rezulaling
industrial wasle discharges in 1955, In 1970 the federal govermmoent
preenipted stale water quality regulation on navigable waters—but the
federal Environmental Protection Agency has developed its requlations
in cooperation with the stale, and the stete Department of Ecology ad-
ministers the federal regulations. These regulations apply to all waste
dischargers including local goveraments and METR(O as well as to in-
dustrial firms. The resull is a relatively simple system in which local
governments provide colleclion. Irealment, and outfall facilities. and
the state Department of Feology administers the National Pollution Dis-
charge Elimination Svslem for EPA.

There is a clear conflict in the svstem between dischargers and
DOEEPA regulations. This conflict has resulted because TPA regula-
lions call for expensive treatinent and cventually for complete elimina-
tion of waste discharges into waler across the Uniled Stales  even in
waters such as Puget Sound, where there may be sulficient dilution and
mixing to eliminate potentially harinful effects from nonchemical aul-
fulls. The major rationale for this technological approach appears to be
to impose higher costs on industries discharging into salt water so that
thev do not obtain a competitive edge over industrial plants that pol-
lute more fragile fresh waters. Thus local governments (and taxpavers)
and local industry are paving a very high price to satisty a federal pal-
icv—- when there are not alwavs apparent benefits. These concerns are
understood by the state Department of Ecology. and it will be interost-
ing to see if the department is able to articulate the views of state resi-
dents 1o abtain more reasonable federal policies toward Pugel Sound
than have been lorthcoming so far,

Sheoreline Use

Until 1971 any regulation of shoreline use was a byproduct of local
government planning and zoning, port district development. and De-
partment of Natural Resources leasing policies. With the passage and
implementation of the Shoreline Management Act, however, gencral
purpase local governments, in cooperation with the DNepartment of
Fueology. have begun to regulate the use of shorelines and submerged
lands. [t also appoears, however, that the legal status of local government
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shareline master programs as state regulalions has imposed public
scrutiny an a formerly unobserved contlict between local and state gov-
aernment agencies. [n the past, slale agencies such as State Parks or the
Departmient of Natural Resources could establish facilities on state
lands as they pleased  bevond the control of local planning and zon-
ing. Now, however, state agencics are suhject to the local shoreline
management plan, and local governments have rejected permil applica-
tions from state agencies  including both State Parks and DNR - for
recreatinnal facilities and geaduck and clam harvesting within Their ju-
risdiction. The exclusions from increased public beach access were nol
the consequences anticipated when the SMA was adopted. but 1he re-
jection of mechanical and hyvdraulic shelllish harvesting on submerged
tands is consistent with the preservationist thrust for shorelines of
statewide significiance.

Shoreline management is clearlv a cooperative program between
the federal Office of Coastal Zone Management, the slate Department of
Ecology. and usually with local governments  at least as far as obtain-
ing agreement on procedures is concerncd. However, because pro-
cedures are not biased toward either developmenl or preservation ox-
cept on shorelines of statewide significance. il is not clear if these
agencies will maintain strong support over time because their consti-
tuency is very diffuse in contrast to development conslituencies of
other agencies such as the Corps of Engincers, the stale’s departments
of Fisheries and Game, and local port districts. And in [acl with the
proposed dimvinution of funding tor the Tederal CZMA i 1982, Lhis
weakness is further emphasized.

Enhancement and Regulatory System

When the major resource uses of ports and navigation. fisherios
and wildlife, recreation, waste disposal and water quality. and shore-
line decision-making on Pugel Sound are examnined separately, the or-
ganizational structures within cach area are relatively simple and ecasv
to understand. Different levels of government are also involved in dif-
ferent aspects of activitics—and no single level dominates all arcas. For
example, the federal government is o major enhancer of ports and navi-
gation and a major regulator of navigation and water quality: state agen-
cies have plaved the major role in fisheries, wildlife, and recreation
(with [ndians now joining them in fisheries): and local governments are
major developers of ports and waste disposal and regulators of shore-
line use. Only rarely are agencies relativelv unconstrained by others,
such as with the Coast Guard's regulation of navigation and EPA’s regu-
lation of water qualitv. And even those activities are subject 10 other
constraints such as environmental impact statement processes, legisla-
tion. and the courts. In all other areas. there is cither duplication (e.g. in
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recrealion] or a potential for duplication (e.g. in fisheries) in case an
agency fails to perform. The potential for duplication is a critical char-
acteristic for the adaptability and resiliency of complex svstems over
time, as failure in anv component organization can be casily compon-
sated for. At the same time, a complex syslem with mulliple veto points
can produce rigidity and delay until accommaodalions are reached or
major legal changes made,

Major Developments

There is a reasonably well-defined sel of relationships within re-
source uses. but major projects such as a marina. new port facility. oil
transshipment port, or shareline recreational resort are likelv to impact
several resource uses simultancously. For example, a marina would en-
hance recreation but also would be a component of harbor develop-
ment, potentially would affect fish migration along shorelines, possibly
would cause local waler pollution, and would be a major use of a shore-
line. The decision-making process itself then becomes more complex.
Potential support for the marina could come from & local port district.
which in turn might enlist aid from the Corps of Engincers. Both agen-
cies have the capacity to provide funds and undertake construction of
facilities. There might also be support from recreation agencies, which
could provide funds for special public access  such as provision of a
boat ramp. The major regultators would be the Corps of Engineers [con-
struction in navigable waters), the Deparlment of Social and Health
Services (sewage disposal facilities), the Department of Ecology (dis-
charges into navigable waters). and the local general government (zon-
ing and a shoreline permit). In addition, a lease for the occupation of
tidelands and submerged lands would have to be obtained from the De-
partment of Natural Resouries. These are the agencies a developer
would deal with directly. bul not all of the agencies that would be in-
volved,

Befare the Corps of Engineers could issue a permit for construction
in navigable waters, it would have to consult with fisheries and wild-
life agencies and it would have to hold hearings to permit any inter-
ested party to be heard. Because the Corps also would be issuing a per-
mil. an environmental assessmenl—or more likely an environmaental
impact statement - would be required. This provides aniiher opportu-
nity for any interest to have its views taken into account. Finally the
state Department of Ecology would also have lo oblain comments on
any discharge permil from fish and wildlife agencies, and a state decla-
ration of significance and most likely & stale envirenmental impaci
statemient would be required. The nel resull is thal some major agoncy
representing cach major uscr constituency has a voice in approval,
muodification, or disapproval of the project. A similar scenario exists for
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any major usc of Puget Sound's resources. A developer. even if a public
agency, mav chouse lo deal with all state agencies simultancously
through the Department of Ecology’s master permit process, hul Tocal
and tederal agencies would still have to be dealt with separately. Fi-
nally, one musl remember that if anv agencies do not maintain an “ap-
pearance of fairness’ in all procedures, any dissatisficd party may ap-
peal a decision to the courts and have the decision nullificd.

The costs of decision-making on major projects in such a svstem
can be quite high—just as the inpacts of a mgjor project iayv be exten-
sive. For encrgy facility developments, which combine national impor-
tance with major local impacts, the tederal government provides tinan-
cial aid 1o state and local governments through the Coastal Energy
Impacts Program 1o support planning and decision-making costs (This
aid may he discontinued in 1982), This aid. for example, has been pro-
vided to Clallam, Island. Snchomish, and King counties to analvze im-
pacts from the Northern Tier Pipeline Company proposal. While finan-
cial aid to support technical studies and participation by local
governments in these decisions mayv reduce some problems of high
costs, the uncertainty surrounding major projects is still an imporlant
problem.

It is difficult to describe all of the relationships amonyg users and
agencies involved in the enhancement or regulation of Pugel Sound’s
resources. One can portray, however, the major enhancers, supporling
enhancers, major regulators of a use. minor regulators and rogulalors to
protect a use from the impacts of other activitics in a simple matrix
Table 9-1.

The most powerful agencies are those that are simultancously ma-
jor resource enhancers and regulators of both the specitic use and other
activities that may impinge upon it. These agencies include only the
Corps of Engingers and Coasl Guard at the federal level, Fisheries and
Game at the state level and Indian tribes with regard to salmaon and
steclhead. Other regulatars such as EPA, DOE, DNR and general local
governments may exhibit considerable authorily. but these agencies do
not have the same kind of constituency supporl as dao enhancing agen-
cics—and are thus more subiject 10 eroston ot their sirength over time.
For example, the Corps of Engincoers, the Coast Guard. and the depart-
muonts of Game and Fisheries have powerfu! constituencies that benefit
from the agencies’ activities to a much greater extent than EPA, DO,
DNR. or general local governments in their administration of the Shore-
line Management Acl,

Table 9-1 shows that no federal or stale agency is a4 major enhancer
in more than one arca, excepl when provision for one use, e.g.. ports for
shipping. also provides tor annther. e.g.. facilities for recreatinnal boat-
ing and Indian tribes within their own reservations. Only the 118, Coasl
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Table 9.1 Agency missions in the Puget Sound region
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Guard, which regulates navigation and oil pollution, is a major regula-
tor of more than one use. Thus ull federal and state agencies are pri-
mariiy single-purpose organizations. In addition, except tor recreation
and fisheries, there are few major resource-use enhancers and very lit-
tle dav-to-dav duplication—but all areas possess potential redundancy.
This is complex perhaps. but not unreasonably so for the magnitude of
the problems involved.

Constitutionalism

The U8 federal system was designed 1o provide multiple points of
access and to prevent any single component from abusing its authority.
Constraints were to be imposed by public officials with ditferent re-
spunsibilities constraining one another. In addition. the time and de-
bale in multiple forums were supposed to assure that all sides ol an
issue were well explored betore major decisions were actually made,
The system that has evolved on Puget Sound cleacly meets the condi-
tions considered so important by the founding fathers. Just mecling
these conditions—multiplicity. redundancy. multiple decision points,
and so on—however, may best be viewed as a necessary. bul nat neces-
sarily a sufficient, criterion for effective governance of Pugel Sound’s
resources,
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CIIAPTER 10

Evaluating the Governance System

There is no perfect method for evaluating the performance of com-
plex systems --and different analysts mav reach different conclusions.
Two major sources of different conciusions are: 1) whether the analyst
“knows' what the resulls of a system’s operation should be or, inslead.,
accepts the values and judgments of affected persons as a guide; and 2)
whether an analvst compares the existing situation with a vision of
Utopia (in which case no system works) or with the magnitude ol the
problems. The approach taken in this cvaluation is not to postulale o
Utapia, the author's or anvone else’s, but to [ocus on a series of issues
that relate to both decision processes and to oulcomes. These issies,
listed below as the questions (irst posed in Chapler 2, involve knowl-
edge and access, consideralion of trade-ofts, decision-making costs,
cerlainly, adaptive capacily. fairness, and the maintenance of essential
characteristics of the natural cnvironment. By focusing on these issues,
individuals can draw their own conclusions as well as become aware of
the magnitude of the problems involved. One should note that these
issues and questions focus on the enlire system. and not on particular
organizations or single uses where indicators in terms of effecliveness,
efficiency or responsiveness to a single clientele would be more appro-
priate. One should also note that the abservations on each criterion are
very much the impressions of the author.

Evaluative Criteria

Does the institutional structure provide relevant information for
all concerned individuals and groups to make their preferences for the
use of Puget Sound’s resources known and considered?

Washinglon’s state and local governments are verv accessible to
citizens. The existence of many elected stale officials. commissions lo
supervise state departiments, and the potential for initiative. referenda,
or recall petitions all contribute to this epenness. Local governments
are equally open, Entry into local politics is not controlled by political
parties, and it is relativelv easy to form a new local government if exist-
ing ones are unrespansive or do nol possess appropriate boundaries. Of
equal or even greater importance, however, is the mulliplicity of single-
purpose agencies that often make citizen politics nnuccessary hecause
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sume government official has the specific job of loeking ol lor a group
of citizens' interests. For example, if there is a threat to lisheries, a citi-
zen can anticipate that officials from the departments ol Fisheries and
Game will faok out for his interests. In cases where no existing govern-
mental agency provides sutficient advocacy on behall of a consti-
tuency, citizens have found it possible to create new agencies [Game
was created by initiative to provide hetter representation for sportsimen:
the Inter-Agency Committee was created by iniliative (o Toree coopera-
tinn among state recreation agencies] or 1o have new liws passed (the
Shoreline Management Act). In general. one mist conclude that Wash-
ington’s svstem is an open systen.

Knowledge of access is also important. The extensive vse of citizen
access indicates that well-organized interest groups know how Lo work
the system. The openness of the system also makes conflicts visible and
increases the general level of information available in newspapers and
other news media, and the federal and slate requircments lor environ-
mental impact statements increase information about significant proj-
ccts, The institutional arrangement of subsystems illustrated in Table
9-1, with major agencies clearly identifiable in cach arca, does not ap-
puar tao complex for any seriously affected person 1o understand. and
il individuals pay attention to the subsystems thev are concerned with,
knowledge is generally available. Only if one is completely new to the
system or if one is trving to comprehend everyihing (as comprehensive
ptanners would like to do] is the multiplicity of agencies confusing and
complex. A simpler appearing structure might make it easier lor a
newcomer or comprehensive planner to “understand.” but the transfor-
matian of the visible cooperation and rivalry among separate agencics
into inlernal burcancratic. decision-mmaking would greatly reduce lhe
overall level of knowledge available to citizens and maembers of other
organizations.

Il is much more difficult to determine the openness of federal agen-
cies to citizen influence because of the sheer size of the federal govern-
ment. There are many lavers of bureaucracy and many procedural steps
between a citizen and his congressman and a federal agency operating
on Puget Sound. It is also clear that federal apencies mav choose 1o op-
erate with considerable independence—even if large numbors of local
citizens are opposed lo their actions. The decision by former Scerelary
of the Interior Cecil Andrus to expedite the consideration of the North-
ern Tier Pipeline is an example. However, when compared with parlia-
mentary systems (Canada, Great Britain). the U.S. system provides ex-
ceplional citizen access.
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Daoes the institutional structure provide the means 1o take into ac-
count a wide range of alternative courses of action in response to these
preferences and to compare and choose among the trade-offs inherent
in each?

The institutional struclure gsoverning Puget Sound's 1esources is
comprised primarily of single or limited purpose agencies. Such agen-
cies are often criticized for not taking all potential trade-offs imo ac-
counl in their decision-making (with the implication that one grand
management agency would) However, one must focus on the entire
svstem 1o determine if trade-offs are considered in interagency refa-
tions. Table 9-1 illuslrates that at least one mator agency in sach major
subsystem could regulate effects of other resource users on its own re-
source. This authority has permitted Fisheries to require contributions
to fish halcheries [rom agencies wanting to use rivers in wavs that re-
duce salmon runs, and even federal agencies cooperate. For example,
the Corps of Engineers has instalted a salmon fish ladder at the Hiram
M. Chitlenden Locks in Seattle lo facilitate salmon migration into Lake
Washington.

‘There is no way to assure that all possible trade-offs are alwavs
considered or that all problems are resolved smoothly, bhut with agen-
cies holding veto positions over one another, it is in the inlerest of
agency personnel 1o consult with one another informally. to compro-
mise. 10 seck new solutions, and to avoid conflicts thal could lead lo
stalemates. The regular, but unotficial, meetings of government offi-
ctals [such as the Musk Ox group—named after the way threatened
musk oxen form a circle, horns pointing oulward. to protect their vul-
nerable hind ends) play a major role in facilitating these deliberations.
To the exlent thatl such groups help agency persannel resolve contlicts,
they also reduce publicly visible conflicts and make agency jobs casier.
Finally. the development of the environmental impact statement re-
view process provides opportunities to suggest modification in projects
to accommodale alfecled partics, and the creation of the naster perinit
process at the state level was designed 1o facilitate trade-offs by bring-
ing representatives of all agencies together simullancously.

While trade-oifs ocour vegularly, one van also identifv many result-
ing problems. some of which are caused by government policies. For
example, pricing vehicle rides on ferries below the cost of providing
them encourages vehicular overuse instead of greater walk-on rider-
ship. fewer trips. or alternative destinations. I also appears that feder-
ally legislated standards for discharges into Puget Sound may preclude
more efficient discharge strategies to preserve clean waler. In general,
whenever users can benefit without incurring cost. or whenever a fixed
slandard is sel, there is no incenlive 1o seek more efficient trade-otfs,
On Puget Sound it is proecisely the system of multipie agency vetos that
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forces a resource user 1o lake inlo account the costs imposed on others
and negotiate with them so that net costs are minimized. Thus, the in-
stitutional structure on Pugel Sound is one that does provide incentives
for agencics to scarch for a wide range of trade-ofts.

Are the time and costs of decision-making reasonable in relation
o the magnitude of the issues?

A major problem in any complex open system iy the time and costs
incurred in reaching a major decision. After a decision is made, one
always wonders why it taok so long.

Each access point where citizens or other organizations inay influ-
ence a decision increases the time. cost. and uncertainty of making that
decision. For example, the Fish and Wildlife Coordination Act of 1938,
which required the Corps of Enginecrs to consult with fish and wildlife
agencies before issuing a permit, increased the time. cost, and uncer-
tainly for Corps permit applicants: and requirements for enviconmental
impact statements have clearly increased the time. cost, and uncer-
tainly for shoreline developers. Furthermore, when one agency's deci-
sions are conlingenl on the actions of another agency, which has its
own constituency. decision costs will be higher and outcomes less cer-
taint. These high costs have been obvious with the Skagit nuclear power
pland, Port of Tacoma harbor improvements. Weverhaeuser's proposed
fog export facililv at DuPont, and expansion of clam and geoduck har-
vesting on submerged lands,

Unfortunately. relatively high decision costs cannol be avoided if
project reviews and permit processes, including citizen access, are to
be meaningful. Most recommendations for coastal or shoreline “man-
agement” schemes are directed toward reducing decision costs in the
svstem. Because decision costs are clearly high on proposed changes on
uses of Puget Sound, the potential for such an achievement will be re-
considered after all evdluative questions have been dealt with.

Do the decision processes produce an awareness of the conse-
quences from a multiplicity of perspectives?

One way to reduce decision-making cosls is Lo reduce citizen ac-
cess. However, if access is restricted, knowledge about the conse-
quences of a project is likely 1o decrease because representatives of
fewer perspectives participate. For cxample. the geological instability
of Puget Power's Skagit River site (which up ta Mayv 1. 1979, included
74 davs of hearings, 15916 pages of transcript  not including prefiled
malcerial—and 174 exhibits spread aver 6 vears) or the lack of demand
for the capacity provided for in Northern Tier's proposed pipeline are
the kinds of information that are more likely 1o be brought oul and are
hesl explored from & variety of perspeclives instead of in g closed. sin-
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gle perspective, decision process. Thus. (he problen is tu strike a bul-
ance between decision costs and knowledge about necds and consoe-
quences. One should amticipate high  decision  costs and long
processing fimes occurring in an open svsiem precisely where the
stakes are high and uncertainty of tonsequences exists. Decision-imak-
tng on Puget Seund clearlv fits this calegory.

Do individuals participating in the system develop compatible
mutual expectations on which to base their decisions and thus reduce
conflicts?

In an open-aceess and highly participatory decision-making svs-
tem. the preferences of alfected individuals and orgunizations hecome
widelv known, This knowledge makes it possible to predict the re-
sponses of ditferent interest groups to proposals. and thus time and ef-
fort can be devoted Lo accommuodating these groups instead of entering
into long and costly disputes. Knowledge of their preferences and con-
cern for accommodaling them can lead to expectations about future de-
velopments that are widely shared and gccepled by most as a compro-
mise scenario. To the extent that mutually compatible expectations
exist, conflicts and decision-making costs will be reduced without di-
minishing access to the svslem.

In the Puget Sound rogion, a reasonably high consensus on use
bractices has emerged from past disputes. Because of this consensus it
is unlikely tha! anvone would propose a major industrial facility in an
undeveloped area—as was the case wilh proposals fur siting an oil re-
linery and aluminum reduction plant in the 19605 vel similar projects
are likely to be acceptable in developed areas. At the same time, how-
ever, new issucs lacking consensus comtinually arise to be debated,
legislated, und adjudicated, such as concern for toxic wastes, salmon
ranching, coal exports, and the uses of submurged lands. As long as
there is a changing world, the emergence of new issues is a continual
process in which the legal system may never anticipate everv issure lo
provide predictability. 1t is likely, however, that one may still predict
the attitudes of different agencies and groups in any open svstem such
as that on Puget Sound —even if vne cannot alwavs predict precise out-
comes,

Is the institutional structure flexible enough to compensate for
failures and to avoid damaging irreversible actions? Can new knowl-
edge be introduced and used and can new problems be resoived?

The open governance system on Puget Sound is clearly an adaplive
one. Adaption oceurs in many ways. Old laws have been reinlerpreted
as when the Rivers and Harbors Act of 1899 was applied to liquid pol-
lution in the 1960s. Agency responsibilities are changed. as when re-
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sponsibility Tor regulating discharges into navigable swalers was Irans-
ferred to the Environmental Protection Agency from the Corps ol
Engineers and when the fish and wildlite agencies were authorized to
comment on Corps of Engineers permit applications, Also, new agen-
cies with new constitluencies are created. as with EPAL the Washington
State departments of Beology and Fisheries, and METRO. In Washing-
ton State the greatest flurey of recent activity was in 1970-71 when four-
teen environmental protection bills. including the Shoreline Manage-
menl Adct. were considered in the legislature, and similar activity
continued.

Previous discussions of the evolution of constintional law, led-
eral. stale, and local governments, and shoreline management all illus-
trate adaptive capacity  with a minimum of major failures  of the sys-
tem on Puget Sound. And the overlapping capacitics ol agencies
provide some assurance that even il a single agency makes o major error
or fails to carry oul ils responsibilities, there will be other agencies to
correct Those errors orassume those responsibililies,

Are the institulional structure, its precesses and outcomes, re-
garded as tair and ones that promote a high level of agreement on the
decisions that result?

This is a question that individual ¢itizens must angwer for them-
selves—and not all would answer ves. Two aspects of faitmess need to
be considercd. One is whether the constitutional structure is itself bi-
ased so that some users or uses consistently win over other uses or
users. The examination of the governance system presented in this vol-
ume does not reveal permanent coalitions of either winners or losers
and there are no obvious pro-development. pro-envirenmentalist, or
other pro-con biases over time. Puget Sound continues to be used tor
mnultiple purposes by a variely ol users,

A second component of fairness is a stablo Llogal svstem so that if
one plans and works wilthin thal system one’s expectations are gener-
allv realized, or at least not [rustraled by an apparently arbitrary deci-
sion. This kind of lairness is what s meant by a government of laws,
rather than a government of men. It reduces uneertainty in decision-
making, not by guarantecing outcomes, but bv not changing the basic
rules in the iniddle of the game.

Most decisions on Puget Sound are made within a stable legal svs-
temn, but there are examples in which the rules of 1iwe game have been
changed to frustrate individual expectations in ways thal appear untair.
Many of these changes have been altributable to the courts, either di-
rectly or indirectly by their not curlailing other governmental officials
to act within the bounds of the Constitution. The TLS. Supreme Court
decision United States v. California (1946] giving submerged lands up
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to three miles offshore to federal instead ol state governments was
clearly a change in the rules of the game. Another example was the
Washington State Supreme Court expansion of State Environmental
Policy Act power to allow an official to refuse a perniil on aesthetic
grounds for a building mecting all code and zoning regulations. These
decisions are judge-made retroactive Low- which is (he antithesis of
the rule of law envisaged in the American system. Fortunately. such
decisions are exceptions among the greal number of cases the courts are
called upon to decide,

Reconciling overall constilutional fairness with a stable legal svs-
tem is difficult when systemic inequities have existed tor a long time.
For example. fairness has boen lucking for o long time in the treatnent
of Indians and their treaty rights. According to the U.S. Supreme Court,
the governmen! of Washington svstematically discrintinated against In-
dians  depriving them of their rights to due process. violating the 14th
amendment applying “no taking of property™ to state gnvernments, and
ignoring their violated Indian treaty rights.

The federal system of mulitiple jurisdictions did eventually work
out a solution ta the Indians’ problem. The dilemma is. however. (hat
while the solution may be fair to Indians in redressing svstemic: hias., it
is now difficult to consider it fair to non-Indian {ishermen why in-
vested in boats and fishing equipment under the assumption that state
regulation ol fisheries was legal. Now, une must ask. is it tair 1o ask
Laxpavers (o bear the costs of bailing out the non-Indian fishermen by
purchasing their boats and making expensive investments to expitndd
halchery production?

Fairness is an elusive objective--bul an objective no less worthy ol
being soughi just because ol that elusiveness.

Does the institutional structure produce decisions that balance
human uses of Puget Sound with the maintenance of essential charac-
teristics of the natural environment?

This volume has focused on instilutional arrangements for govern-
ing Puget Sound—not an the impact of man’s activities on natural envi-
romnents. Hence anvy delaited answoer to this last, but important. gues-
tion is not conlained in this lext,

It is obvious to any observer that human aclivities have clearly al-
tered particular phyvsical and biological environments on Pugel Sound.
especially in urbanized areas such as Commencement and Elliott bavs.
Il is also clear that dams. logging, and land development have altored
the physical characleristics of many of the Sound’s tributary rivers.
Three unsettling effccts of these activities include the virtual disap-
pearance of the native Olympia ovster, major declines in anadromous
fish runs, and the discovery of discased flutfish Ihat appear to be associ-
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ated with harmful pollutants, including PCB's. chlorinated pesticides,
and heavy metals in the bottom sediments in several harbors.

In contrast to these problems. the imported Pacific ovster is doing
well, new land management practices and hatcheries are partiallv ros-
toring anadromaous fish runs, and the recently discovered problem of
bottom sediments contamination is under serious examination. Fur-
thermore, mast of Puget Sound’s shorelines remain commercially un-
developed and most Puget Sound waters sustain healthy natural bio-
logical communities. Thus far, at least. essential characicristics of the
natural environment appear to be maintained. It would also appear that
the institutional structure is open enough to conlinue this preservation
as long as there are some citizens who consider natural preservation a
majar objective and who use the openness of the institutional system to
pursue their objectives. Without such individuals. preservation is
much less likely.

The Quest for Certainty

Access. adaplive capacity, fairness, knowledge of consequences
trom diverse perspectives, and the incentive to seek efficient and inno-
vative trade-offs in complex environments are ore likely to bo
achieved in an open system characterized by multiplicity. redundancy.
and interdependency as found on Puget Sound than in simpler svs-
tems, especially single organizalion svstems attempting to operate as if
their problem were management instead of governance. At the same
time, however, the very characteristics that facilitate access, knowledge
of consequences from diverse poerspectives. the incentive to seek effi-
cient and innovative trade-offs. and svstemic fairness raise decision-
making costs and contribute to uncertainiy for single decisions. single
organizations, or single users. This, in turn, leads 10 recommendations
for management or planning schemes such as those tound in the Strat-
ton Commission, early estuarine studies, and many academic papers,
Such proposals weuld sacrifice access, knowledge of consequences oh-
tained from diverse perspectives. incentives to seek efficient and inno-
vative trade-offs, and both systemic and individual fairness in a quest
for more certainty. Can management and planning approaches to
coastal tosource use decision-making reallvy provide benefits that
outweigh the costs of these sacrifices?

The belief that a single organization can outperform a governance
system comprised of a multiplicity of limited-purpose. redundant. and
inlerdependent organizatiuns depends on extreme assumptions aboul
the abilitv to collect and use knowledge in hierarchically ordered sys-
tems. At least two kinds of knowledge are important: knowledge of peo-
ple's prelerences and knowledge of the future, ie. the ability 1o predict.
‘This knowledge is noecessary before one can even consider the feasibil-
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itv of using it to determine goals and to design. implement, and monitor
Progratns.

Itis extremely difficult to determine the value that people place on
different things. and even more difficult to compare the values of differ-
ant people unless we observe them making choices. However, anc can-
not observe the making of decisions unless institutional arrangenents
facilitate choice-making processes as well as the production of informa-
tion upon which choices can be based. Arrangements such as Wishing-
ton Sate’s very open systewn provide a multiplicity of information.
choice. and decision-making processes  and it is precisely the out-
vomes from these processes that provide some indicalion as to citizens’
preferences for the use of Puget Sound’s resources.

Fven more important, in a syvstem where people make gains
through trade-offs and accommodation, there need be no agreement on
goals for mutually beneficial decisions. Bach party needs only to be sat-
isfted that its goals are fostered. For example, there is no reason to ox-
pect agreement on goals bv power companies and the Department of
Fisheries, but they were still able to come to a mutuallv beneficial ac-
commodation with the power company financing fish hatcheries 1o re-
place natural runs lust from the construction of power-producing dams.

There is no way that a single organization, where choices and
trade-offs are made internallv, can replicate production of knowledge
about Puget Sound resources and people’s preferences for their use.
Thus from the very beginning, management and planning organizations
that depend on knowledge of individual values to formulate goals face
a serious problem,

Even if planners and managers knew people's preferences per-
fectly. they still are faced with the problem of predicting the conse-
quences of particular programs. Without predictive capacity. they can-
not evaluale alternative policies in terms of their contribulion to
objectives,

This prerequisite poses a dilemma for planners and managers he-
cause humans learn and adapt their choices and behavior to new
knowledge and changing condilions, This learning and adapting cre-
ates what may be termed the “planner’s paradox:” The more peaple
know, in the sense of new possibilities and better ability 1o predict the
consequences of diiferent policies, the greater the range of polential hu-
man action. And, the greater the range of potential human action. the
more difficult it is for planners and managers to predict the outcomes of
their policies. Plannors and managers are always on a treadmili. There
would appear to be no reason to anticipate that planners and managers
of a central coastal resource vse agency would make net gains in lheir
ahility to predict the future as the range of human choice widens and
the environmmerd becomes increasingly complex and diverse,
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If one cannot be sure that a centralized coastal management organi-
zation could obtain and process knowledge of what people wanl or that
such an organization could predict the future. how would such an orga-
nization itselt be predicted to behave? Would one be surprised if goals
of planners and managers or of a single faction displaced diverse values
of citizens? Would one be surprised if the organization became unres-
ponsive to a changing environment? Would one be surprised it errors
were hidden from publit: view by monopolizing information or claim-
ing to be the unly real source of scientific kuowledse? Would one be
surprised if decisions aflected individuals in an arbitrary and capri-
cious manner? Would one anlicipate net benetits from such an organi-
zation (o exceed those from the current governance svstem on Puget
Sound. especially in regard to knowledge and access, incentives for in-
novalive lrade-offs. adaptive capacity. fairness and certainty?

The impossibility of achieving certainty. or the difficulty of even
making net progress in the ability to predict the future in a complexand
changing environment poputated by thinking and tearning human be-
ings should not. however, lead one to give up trving to nake the gov-
ernance svstem work better, It is not a laissez-faire system that runs by
itself; it is & human artitact designed and run by human beings (not &
single human being) and capable of being improved by them.

Conclusions

In 1972, Robert Warren. in cenclueding @ study of coastal resource
decision-making on Puget Sound at the University of Washinglon,
wrote:

It is common for studies of environmental policy to end with either a plea
for radically reformed governing structure  usually organized on o hier-
archical basis—or 4 new morality. In contrast. the conclusions here st
be that humans. whatever their values and preferences, have done a rea-
sonable joly in creating an institutional struciure for the governance of Pu-
get Sonnd’s resources that matches the diversity and complexity of the
Sound’s resource svstem and the uses people make of it. This does not
mean that the syvstem is perfect or that 1t can or should stalilize ina stalic
form. Cilizen aceess is extensive but participaling is becoming more costl v,
Various sul-systems have become more sophisticated i resource manage-
ment and in recognizing their interpendencies but there is certainly more
to be done. State and local zovernments tend to underinvest in relation to
the Sound in management and regulatory Minctivns in contrast o directly
consumable public goods and services. Evan so. the svstem has demon-
strated a capacily tor learning and continued evolulion as new resource
use prelerences and conflicts have emerged. [Bish etal. 19735, p. 198]

Todav. nearly ten vears later, two modifications of Warren's conclusion
are warrantod. First, state and local govermnents no longer underinvest
in nanagenient and regulatory functions in contrast to resource devel-
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opmont activities. The development of programs associated with the
creation of the Department of Ecology—shoreline management, envi-
ronmental impact statements, the assumption of administration of wa-
ter discharge permils. the master permit process. as well as local gov-
ernment activity implementing shoreline management-—has redressed
the previces imbalance—and according to suine perhaps gone too far.
Even with a reduction in federal regulatory presence. however. the svs-
tem 15 fundamentally different from that of 1970, Second, the ereation
of these formal regulatory processes with their open hearings has again
rocduced the cost of citizen participation in the svstem because recourse
to costly court suits- As were so important in the 19605 is less neces-
sary. These changes provide even further evidence of the adaptiveness
of Puget Sound's governance svstem.

Puget Sound remains a productive natural resource with a diver-
sity of environments and human uses. Its natural carrving capacily is
great, but with increasing population in the region, increasing pressure
on resources must be anticipated. One must conclude that the govern-
ance system that has evolved from English common law. the lederal
principles of the TLS. Constitution and the organization and eperation
of state and local governments within Washington has served ils ¢ili-
zens well and is likelv to provide an adaplive sovernance svslem for
the future. Tt is @ syvstem. hewever, that depends on the continued en-
ereyv of citizens and officials who care aboul the futire and who utilize
the open polilical syslem Lo ils Tullest exlent.

Notes

The ovbservations in this chapter are the author's impressions lollowing
work on institutional analvsis and Puget Sound. The heading, = The Quest for
Certainty,” parallels Shirley Robin Letwin's The Pursint of Certuinty tracing
this phenomenon through several major political philosephers. The implica-
tions of institutional desion for information production and nse are developed
inn ' The Assumption of Knowledge in Policy Analvsis™ [Bish 197730
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