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INTRODUCTION

Conflict over emergy related activity off the coast of the United States
may cause a division between states and the federal government which could
threaten both the nation's emerging energy policy and state attempts to
protect the ﬁoastal environment. At the same time states are developing
coastal zonelmanagement plans, the federal energy program continues to evolve,
Energy activities in the coastal zone which are likely to cause conflict
include oil and gas production, shipping and deepwater ports, and offshore
power plants. Many states are already acting in these areas to protect
their own interests. |

In Florida the clash between offshore emergy activity and the coastal
environment is expected to be great. The map illustrates potential areas
of offshore development which could affect Florida. Most of Florida's
population resides along the coast, and the economy is largely dependent
on tourists who were attracted by the coastal environment. Although caastal
management is necessary to protect native populaticn, the environment,
and the tourist-based economy, new sources of energy are needed for the
state to support economlc development. Florida imports in excess of ninety
percent of all energy used in the state.z Since there are very few
resources onshore, the state must look offshore for new sources.

Florida coastal policy is entering a new stage with the passage of

3 Rather than enacting a comprehensive

the Coastal Zone Management Act of 1978.
coastal policy, the legislature has chosen to rely on existing state and
local laws to implement the coastal program. Part One of this paper

presents existing state programs which can be utilized in encouraging,



discouraging or controlling offshore energy development and corresponding
onshare energy activity. The potential for local action is emphasized
because of the nature of Florida's new direction, which seems to glve local
governments a predominate role in coastal zone management.,

Unfortunately, decisions affecting offshore activity are made at
the federal and state level while local governments are often left with
the problem of coping with onshore impact. This problem is usually
handled on an ad hoc basis using reactive controls., Municipal and county
officials usually have a poor idea of the range of optioms available to
them in reacting to or planning for the effect offshore activity will
have. Part Two describes the different offshore activities possible for
Florida and the potential onshore facilities. The methods for encouraging,
discouraging, or regulating this activity, within existing state and

federal law, are suggested.



FOOTNOTES

For example, Washington attempted to prohibit supertankers carrying
0ll from entering Puget Sound. Ray v. Atlantic Richfield Co. &
Seatrain Lines, Inc., 435 U.S, 151 (1978). A group of Rew York counties
and cities attempted to block an 0.C.S. lease sale by challenging
statement. County of Suffolk v. Secretary of the Interior, 562 F.2d 1368
(2nd Cir. 1977); cert. denied 434 U.S. 1064 (1978).

2Florida Energz Office, Annual Report to the Legislature (1978).

3F1a. Lavs, CH. 78-287 (1978).




PART ONE: ANALYSIS OF POWERS

An analysis of the onshore impact of offshore energy activity must
consider the interaction of laws at the federal, state, and local level.
For example, while much of offshore drilling may take place in areas of
exclusive federal jurisdiction,1 the associated onshore impacts, such as
conntecting pipelines, storage facllities and refineries, will be subject
to state and local regulation. While Part One does not purport to be
exhaustive of all relevant federal, state and local law, it is intended
to give the reader an idea of how state and local governments may regulate
and where the federal government is preeminent.

The supremacy clause of the United States Constitution provides the
basis for federal preeminence in matters involving state and federal regulations.2
This power 1s not absolute, however. Recent decisions indicate that before
the Supreme Court will find a state law to he in conflict with a federal law
regulating the same field, there must be specific Congressional preemptive
intent.3 In matters of defense and international affairs, federal policy
is paramount, and no state may contravene federal activity in these areas.

In cother areas, the federal government may call for cooperation with the
states in an attempt to regulate a specific matter. For example, the Federal
Water Pollution Control Act, as amended in 1972, calls for cooperation

with the states in the control and abatement of water poliution and accords
the states authority to create water management plans.4 After Askew v.

American Waterway Operators the source of pollution, resulting from an ofl

spill or any other form of discharge entering state territorial waters, will

5
be subject to concurrent state and federal jurisdiction for clean-up activities.



The Coastal Zone Management Act provides for federal consistency,
requiring federal agencies and activities to comply with stafe regulations
under coastél zone management plans approved by the federal government.
The Deepwater Ports Act also provides for extensive state participation
in the siting of deepwater ports off their coasts.7

In some areas, particularly envirommental quality, the federal
government Has expanded the scope of its regulatory powers. The Clean Air
Act of 19638 provided for federal assistance at state and local levels
to encourage development of regulatory controls and emphasized that primary
responsibility should be with the state and interstate authorities. The
amendments of 1970, however, call for a tightening of federal controls
and recognize air quality as more of a national problem, placing in the
federal government primary responsibility for air pollution control.9

The discussion of the'relative federal, state, and local authority in

the coastal zone is divided into Coastal Zone Management, Comprehensive

Planning, and Environmental Control.



FOOTNOTES

lsee, Offshore 0il and Gas Drilling, Part Two, I, infra.

2Art. VI, cl. 2.

3Note, The Preemption Doctrine: Shifting Perspectives on Federalism
and the Burger Court, 75 Colum. L. Rev. 623 (1975).

433 y.5.C. §1251 et seq.

SAskew v. American Waterways Operators, 411 US 324 (1973).
616 U.S.C. §§1451-1464.
733 u.s.C. §1501 et seq.
842 u.s.c. §1857.

91d.



I, GOASTAL ZONE MANAGEMENT

A. Federal Law

Analysi# of coastal zone management must begin with the question of owner-
ship, that is, the extent of ownership of the coastal land and territorial
waters by the state and federal govermments. In 1947, the U.S. Supréme Court
determined that the federal government was the sole owner of all lands below
the low water mark.l This decision was partially supplanted by Congress with
the enactment of the Submerged Lands Act of 1953.2 The Submerged Lands Act
gave all rights, title, and interest owned by the United States to the states
with the exception of those powers reserved to the federal government., The
state's interests were to be exerted over the water, the land under the water,
and the naturgl resources in an area extending three miles seaward from the
states’ bound{aries.3 In contrast to this grant of power to the states, the
Outer Continental Shelf Act, also enacted in 1953, limited state control by
placing all submerged lands seaward of the three mile limit under federal
control.4 As a result of these two acts, states gained increased control,
subject to certain powers, ofla three mile strip off the coast, while the fed-
eral governmeﬁt asserted total control beyond the three mile limit.5

The federal government retained authority within the three mile limit
for the purposes of navigation, flood control, and production of power.6 The
production of power clause is particularly important in the consideration of
relative state and federal jurisdiction in the coastal zone. Yet there is a
still broader reservation of powers in the Submerged Lands Act which the fed-

eral government could use to assert control in the coastal zone. Section

1314 states that:



The United States retaine all its navigatiomal servitude and
rights in and powers of regulation and control of said lands and
navigable waters for the constitutional purposes of commerce,
navigation, naticnal defense, and international affairs, all of
which shall be paramount to, but shall not be deemed to include,
proprietary rights of ownership, or the rights of management,
administration, leasing, use, and development of the lands and
patural resources. . .7

Thus a state's ownership in its coastal waters 1s subject to the strongest
powers the federal government has, commerce and defense. Any application of
these powers over coastal zone activity by the federal government could have
a great impact on the states in elther of two ways. First, the federal gov-
ernment could utilize its power to prevent development of shoreline areas des-
ignated by states for ports, energy facilities, private development, or public
recreational improvements. Second, if the federal government is involved in
outer continental shelf activity, deep water ports, or perhaps nuclear waste
disposal, it could utilize its powers to authorize development of areas the
states might desire to leave untouched. This federal power is not limited to
of fshore development, but extends to onshore support facilities if a denial
of such facilities by a state would burden interstate commerce or national

defense. An attempt to resolve this potential conflict came with the passage

of the Coastal Zone Management Act and subsequent amendments.

B. Coastal Zone Management Act

The primary thrust of the Coastal Zone Management Act (CZMA)8 is to
establish a federal granting program to assist the states in developing and
operating management programs for their coastal land and water resources.

The CZMA does not require state participation nor define the coastal zone in
affected states. Rather, the intent was to encourage states to undertake their
own coastal programs using federal funds.

The CZMA can be separated into two stages. The first is concerned with



the development of sound management programs while the second is concerned
with the implementation of these programs by the state.

If a state decides to participate, it will receive a planning grant to
develop a management program. Under §305 of the Act, the federal government
will pay two*thirdsg of the cost of developing the program provided a few
basic guidelines are met. These guidelines are: (1) the identification of
the boundaries of the coastal zone;10 (2} a definition of permissible land
and water usas;ll and (3) a designation of areas of particular concern. A
further requ?rement is the "identification of the means by which the state
proposes to exert control over land and water uses."13 Implicit in this re-
quirement is the real substantive thrust of the Act. Land use controls have
traditionally been within the province of the counties, municipalities, and
townships. The CZMA was designed to encourage state govermments to reclaim
the predominant decision-making role. Hence the fundamental purpose of the
Act 1s to broaden the focus of coastal zone decision-making so as to incor-
porate a statewide view.l

There are few restrictions placed on the states in the development phase,
A state must demonstrate to the Secretary of Commerce that the grant money
will be used Fo develop a management system consistent with the requirements
of §306 covering implementation.l5 The state must also coordinate, cooperate,
and consult with local govermnments and regional and federal agencies in making
up its plan., Finally, the state must consider ''. . .the national interest
involved in the siting of facilities. . .which are other than local in nature."

The implementation phase of the CZMA is also funded by the federal govern-
ment.l7 In ofder to qualify for a grant at this stage, the plan developed in
§305 must be approved by the Secretary of Commerce.l8 The requirements for

approval are that the state plan provide for adequate notice to and full
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participation of all relevant federal, state, and regional agencies, as well
as local governments; an established and effective mechanism for continued
cooperation with these parties; the authority to implement the proéram; and
a mechanism for consideration of any national interest involved in siting
facilities necessary to meet requirements which are other than local in nat:ure.19
The implementation phase dictates use of one of three techniques for controlling
land use.zo The last major requirement is that the plan include a method for
assuring that local land and water use regulations within the coastal zone do
pot unreasonably restrict or exclude uses of regional benefit.21

There is another incentive for state development of an approved coastal
zone management program, apart from the lure of administrative grants. The
state can theoretically achieve significant control over federal activities
within the coastal zone by securing management program approval. Section
307(c) of the CIZMA provides that federal agencies shall conduct activities
and undertake projects in a manner which is "to the maximum extent practicable,
consistent with approved state management programs.'” Furthermore, applicants
for federal licenses or permits must get state certification that the activity
for which the approval is required is consistent with the approved state
management program. For example, a dredge and fill permit from the Corps of
Engineers would not be issued until certified as in compliance with an approved
coastal zone management program. However, if a state does not act upon an
applicant's certification within six wonths, it is conclusively presumed to
be consistent with the state's plan.22 If the state disagrees with the
federal government's certification of a project, then the Secretary is required,
after detailed comments from state and federal agencies, to make a finding of

consistency with the objectives of the CZMA. 1If a proposed activity is found

to be Inconsistent with CZMA objectives, a permit can still be issued Il It

10



is in the interest of national security or commerce.23 This national security
provision isluntested, but could provide a means for federal activities to
escape the theoretical state control provided in the Act.

The six month period for state approval of activities, plus the time in-
volved to obtain an override of the refusal of certification,gives the states
a useful tool in the development of the coastal zone. For example, the many
licenses needed for 0OCS development and the "directly effecting" language of
§307 would allow a state to delay such development for a long period of time.24
Yet the langugge of §307(e) states that "nothing in this title can be comstrued
to diminish edither federal or state jurisdiction, responsibility, or rights
in the field of planning, development, or control of water resources, submerged

u25

lands, or navigable waters. . This clause plus the reserved federal

powers under the Submerged Lands Act would prevent a state from indefinitely
|

delaying energy activity through the powers of the CZMA. States can most

advantageously use the approval process by constructive comments to modify

projects rather than merely attempt to delay activity.

The Energy Amendments of 197626 have produced a number of changes in the
original CZMA., In terms of federal funding, the amendments have raised the
federal grant levels from two-thirds to eighty percent of the total costs of
developing an@ implementing the plan.z? The overall plan must now contain a
process for the protection of and access to public beaches and areas of envir—
onmental, his£orica1, and cultural value.28 Another new requirement is a
planning process for studying and evaluating the ways to control shoreline
erosion.29 Tﬂe final addition to §305 requires the inclusion of a process
for the planning of energy facilities likely to be located in, or significantly
affecting, the coastal zone, and a process for managing the impacts of such

facilities.30
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There 1s hut one major change in the consistancy provision of §307,
which applies to any person submitting a plan for exploration, development or
production from any area which has been leased under the 0CS Act.31 If this
0CS activity affects the coastal zone, then the developer must describe, in
detail, each activity that will be undertaken and certify that all will comply
with the state plan. Once compliance is found, the developer is exempt from
seeking state approval each time an activity in the development requires a
federal license or permit. Therefore, a state is now prevented from using
its certification procedure to delay OCS activity because state approval is
now on a preject to project basis rather than a permit to permit basis. A
state must therefore cbject at the time of initial certification or be fore-
closed to raise such issues in the future,

In order to have an effective mechanism for intergovernmental cooperation,
a state must now notify the local goverpment whenever it plans the implementa-
tion of a management program declsion that would conflict with a local zoning
ordinance, decision or action.32 The state must suspend action for 30 days
and consider any comments from local govermment before implementing its
decision.33 This would allow further control by local governments as to the
effects of the state plan on their areas.

Another important amendment in relation to local government is the crea-
tion of a new section entitled the coastal energy impact program.34 This program
speaks to the disruptive economic effect on local communities that offshore
energy development will have?5 The impact program will provide aid to affected
areas through grants computed under complicated formulas that use comparative
0CS activity to determine the funds awarded.36 The grants are to be used

first to retire state and local bonds guaranteed by the federal government and,

then, for the planning and carrying out of projects and programs made necessary
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hecause of 0€S activity.37 Section 308(c) provides funding for the study of

and the planﬁing for consequences relating to new or expanding energy facil-

ities in, or which affect, the coastal zone. Further assistance is provided

for bond gua}antees and loans to states and local governments to provide for

new or impro@ed public facilities.38 When loans or bond guarantees are given

to areas whiéh have difficulty in meeting those obligations because 0CS acti-

vities have Aot Increased the local tax base enough to raise sufficient funds,

help 1s available in the form of grants and other assistance.39 Finaily,

grants are aqailable to states which have suffered, are suffering, or will

suffer an una&oidable loss of a valuable environmental or recreational resource,

This total package of financial aid is available to those states which have

approved management programs or which, in the opinion of the Secretary, are

making satisf%ctory progress towards developing an adequate management program.Al
The stat% agency with §308 administrative powers is the Division of State

Planning (DSPj).42 Applications have been made by the City of Jacksonville,43

the Broward County Port Authority,44 and others for the budget year of 1978-79.
Local governments should take advantage of this package by determining

the potential: consequences developing from offshore energy activity, including

oil exploratidn, deepwater port siting, shipping, and offshore power production.
|

Once potentiai problems are recognized, the local governments can request

financial aid to study and plan accordingly for future development,

C. State Response

The Florﬂda coastal zone management program is presently in a state of
disarray. Thq legislature has enacted the Florida Coastal Zone Management

4% which is a grant of authority to DER as the "lead agency" to

Act of 1978,
compile a prog#am based on existing statutes and rules.46 The DER is requested

to submit an application to NOAA In order to continue to receive administrative

13



funds under the CZMA of 1972.47 It was the intent of the legislature not to

amend existing statutes or provide any additional regulatory authority to any
governmental agency.48

DER has been placed in a very difficult position., The application for
federal approval under §306 of the CZMAwill contain program policies that
only reference existing statutes and existing implementing administrative
rules.49 DER will be forced to rely on the voluntary cooperation of other
state agencies such as the Division of State Planning and the Department of
Natural Resources, which have authority in areas relating to coastal zone
management. This will prevent the formation of a unified coastal zone man-
agement plan which should be administered by a single agency or council of
representative agency members.

The 1978 Act will have the DER exercising its authority im relation to
{1) permits for air discharges, water discharges, and dredge and fill acti-
vities;50 (2) permits for water treatment plans and projects;sll(B) electrical
power plant site certifications;52 and (4) development of the state water
plan.53

The Departmént of Natural Resources will continue to exercise its broad
authority relating to planning, management, regulatory and development acti-
vities to assist in coastal zone control. Specific DNR activities will in-
clude: (1) the establishment and issuance of variances to the coastal con-
struction setback line;54 (2) the management of the aquatic preserve system;55
{3) the management of the wilderness system;56 {4) the lease and sale of state
1ands;57 (5) the development of a state land plan;58 (6) the development and
acquisition of park and recreation areas;59 (7) beach renourishment projects;60
and (8) the management of mineral and living marine resources.

The Division of State Planning in the Department of Administration will

continue to act as the lead state planning agency. It will hopefully cooperate

14



in developinF a unified coastal zone management policy by utilizing its
planning andjmanagement authorities relating to: (1) the development of the
regional impact process;62 (2) the A-95 review prncess;63 (3) the ten

|
year site pl§n requirements;64 (4) the review of the state budget;65 (5) the
state compreﬁensive plan;66 and (6) its authority under §308 CZMA Amendments
1976 to administer the Coastal Energy Impact Program.67

The most pervasive problem of coastal zone management at the state level
is the existing administrative system. There is at present no formalized
communicatioq link between state agencies or levels of government. The fed-
eral Coastal Zone Management Act requires substantial cooperation on the part
of agencies in implementation of the state coastal zone management plan. The
Act and regulations emphasize a process of coastal zone management, that is,
the existence of conflict resolution mechanisms over the substantive authority
of the state to regulate in the area. One of the main requirements of the
CZMA is that the various agencies with primary roles in decision-making agree
to incorporate the policies of the management plan in their operations and
activities, There must be assurances that the coastal zone management plan
will be implemented by the major environmental agencles of the state. Under
Florida's 1978 Act, the agencies which have indirect coastal zZone management
agthority are able to maintain a position which can prevent the development
of a viable sﬁatewide coastal zone management plan.

Local governments have been requested to participate under Florida's Act
of 1978.68 Tﬁe local governments affected, as defined by the Act,69 shall
develop a coastal zone protection element pursuant to Florida Statute §163.3177.
Financial anditechnical assistance will be made available to those local
governments affected. Under the Act of 1978, local participation in the

7
coastal zone management scheme is voluntary. 0 The advantage for local gov-

ernments who participate would be financial assistance to plan for local

15



development. Compliance with the undefined state policy might also aid in
enforcement of local plans. The main disadvantage is the limited loss of
control to a state agency once participation occurs.

The activities section has emphasized local optilons based upon existing
state statutes and regulations. At the present time, existing law must serve
as the main source of local powers in dealing with problems stemming from
coastal zone development. The State of Florida has shifted from environmental
concerns to economic development. Given the 1978 Act, it is now up to local
governments to protect the limited resources of this state by adequately
planning for future consequences stemming from both offshore and onshore
development. Formal state and local planning mechanisms exist and must now

be utilized to control potentially harmful development.
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FOOTNOTES

lU.S. v. California, 332 U.S. 19 (1947). This decision was followed by
rulings whiqh rejected the claims of Texas and Louisiana to submerged lands
off their coasts. U.S8. v. Texas, 339 U.S. 707 (1950); U.S. v. Louisiana,
339 U.S. 699 (1950).

243 U.S.C. §1301-1315.
343 U.5.C. §1301(a), §1311(a).

443 U.5.C. §1331(a), §1332(a).

51n 1960, Florida and Texas were granted extended jurisdiction off the

Gulf Coast (to approrimately nine miles) by reason of historical grants pre-
viously recognized by the United States. U.S. v. Louisiana, 363 U.S. 1 (1960),
reh. den., 364 U.5. 856 (1960); U.S. v. Florida, 363 U.S. 121 (1960). Two
1975 cases, U.S. v. Maine, 420 U.S. 515, and U.S. v, Florida, 420 U.S. 531,
reaffirmed the division of jurisdiction established in the Submerged Lands Act.

643 U.8.C. §1311(d).

743 v.5.C. $§1314.

816 U.s.c. §1451.

9Pub- L. No. 97-583, 86 Stat. 1280, §305 (1972). This was later changed
to 807 seen in Pub. L., No. 94-370.

Y0pub. 1. No. 92-583, 86 sat. 1280, §304a (1972).

., §305(b) (2).

214., $305(b) (3).

Brd., §305(b) (4).

145. Rep.| No. 92-753, 92d Cong., 2d Sess. at 5 (1972).

Dpub. L. No. 92-583, 86 Seat. 1280, §305(c) (1972).

lélé;, §306(c) (2)(B) and (c)(8).

Y1d., $306(a).

1914, §306(c).

2014, §306(e) (i) which states:

(A) State establishment of criteria and standards for local im-
plementation, subject to administrative review and enforcement of
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compliance;
(B) Direct state land and water use planning and regulation; or
(C) State administrative review for consistency with the manage-
ment program of all development plans, preojects, or land and water
use regulations. . .proposed by any state or local authority or
private developer, with power to approve or disapprove after public
notice and on opportunity for hearings.

2L14., §306(e)(2).

2214, , §307(c) (3).

23
Senate Comm. on Commerce, 92d Cong., 2d Sess., Rep. 92-753, 92 U.S.
Cong. and Admin. News, Vol. 3, pp. 4792, 4793 (1976).
24Rubin, The Role of the Coastal Zone Management Act of 1972 in the Davel-
opment of 0il and Gas From the Quter Continental Shelf, 9 Natural Resources

Lawyer, pp. 399, 407,

23pub. L. No. 92-583, 86 Stat. 1280, §307(e) (1972).

2
6Pub. L. No. 94-370, 86 Stat. 1280.

2Tpub. L. No. 94-370, §305(c): Cong. Rec. H6687 (1976).

Id., §305(a) (7).

Id., §305(a)(9).

Id., §305(a)(8).

Id., §307(c)(3)(B).

Id., §306(c)(2)(B).

Id., §306(c)(2)(B).

341d., §308.

3SSenate Comm. on Commerce, 94th Cong., 2d Seas., Report 94;277, 94 1.§. Code
Cong. & Admin. News, Vol. 3, p. 1805 (1976).

b, L. No. 94-370, §308(b).
> cong, Rec, H6688, §308(a)(1)(A), §308(b)(4), §308(d)(2) (1976).

3814., §307(d) (1), §307(d)(2).

314., §308(d)(3).

4074., §308(d)(4).

4;;9;, §308(g)(1). Florida falls in the latter category.

42F1a. Star, Ch. 23 (1977).
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43Inte;rview with Wayne Voight, Assistant Director, Division of State
Planning of Florida.

4414,

43p1a. Laws, Ch. 78-287 (1978).

Id., Sec. 7.

4716 U,8.C. §1451.

48p1a. Laws, Ch. 78-287 (1978).
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30pla. Stat. Chs. 253, 373, 403 (1977).
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II. STATE C?MPREHENSIVE PLANNING

The main statewlde plamning authority in Florida is found in the Division
of State Planning (DSP) of the Department of Administration.1 The Division
administers qll major state planning programs, as well as exercising moxe
direct state control regarding developments of regional impact and areas of
critical sta#e concern.2 By its very nature and the authority granted to it
under the statutes, the Division must interact with other state agencies and
other 1evels‘of government in the administration of its duties.

The DSPihas five major duties: (1) to prepare and revise a state compre~
hensive planq (2) to coordinate planning among federal, state, and regional
governments; (3) to coordinate all state agency planning and programming, in-
cluding oceanﬁc and water resources, pollution and environmental health, and
fish and wildpife; (4) to serve as the state planning clearinghouse and to
designate regional clearinghouses; and (5) to make basic planning data avail-
able to all prlic and private agencies concerned with development within the
state.3 As p%rt of the interagency comprehensive planning effort at the state
level, each sFate agency is required to designate a person to serve as a
planning offi%er for that agency.4 These planning officers are responsible

for the coordﬁnation of plamning functions with the DSP and with other state
\

agencies,

A. State Com?rehensive Plan
The state comprehensive planning effort is a continuing process. The
\
DSP must prep%re annuél development programs to cover the forthcoming six
years.6 The comprehensive plan must be submitted to and approved by the Gov-
ernor. Once 4pproved, it is to be sent to both houses of the legislature for

: 7
consideration|at the next session., Any part of the plan not authorized by

law must gainjlegislative approval. Subsequent to this approval, state depart-

21



ment or agency budgets must be prepared and entered based upon and consistent
with the comprehensive plan.8

At present, there are many conflicts (later discussed) in existing state
statutes which cause confusion as to the practical effects of the state
comprehensive plan on coastal zone management. This confusion cannot begin
to be resolved until a process of formal communication 1s developed between
competing state agencies.

As a whole, Part I of Chapter 23 establishes the framework for DSP
development, revision, and implementation of the state comprehensive plan.
Although Chapter 23 does not specifically mandate consideration of the problems
of the coastal zone, it is clear that the environmental element of the state

comprehensive plan must consider coastal zone management problems.

B. Interstate Cooperatlon

_Part VI of Chapter 23 is intended to establish a system of cooperation
among seventeen states within the southeastern United States in order to
assist the states in meeting their own problems "by enhancing their abilities
to recognize and analyze regional opportunities and take account of regional

9 The purposges

influences in planning and implementing their public policies.”
of the agreement are to providego (1) improved facilities and procedures for
study, analysis, and planning of governmental policies, programs, and activities
of regional significance; (2) assistance in the prevention of interstate
conflicts and the promotion of regional cooperation; (3) mechanisms for the
coordination of state and local interest on a regional basis; (4) an agency
to assist the state in the foregoing. |

The Act establishes the Southern Growth Policies Board consisting of the

Governor, two members of the state legislature, and two state citizens appointed

by the Governor.12 The Board has the power to contract with public or private
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agencies for investigations and research,13 to prepare comprehensive land use
plans in coopération with other states,l4 and to participate and cooperate
with the fede#al govermment in joint planning undertakings.15 The main signi-
ficance of this part of Chapter 23 is that it recognizes the interstate and
regional nature of many development decisions and establishes a structure by
which Floridajmay participate and cooperate with other states and the federal
government 1n?planning for these regional projects. This can be useful in

the planning And development of deep water ports which can have a regional
impact if located near the border of two states or in an adjoining area such
as the Gulf oé Mexico. As of yet, no results have been produced through acti-
vities of the ﬁoard in relation to coastal zone management. The Board's acti-
vities have so far dealt with general regional planning.

Chapter Zp preserves in local government the power to adopt their own
comprehensgive blan with the DSP acting in a supervisory capacity coordinating
local plans wikh a unified state comprehensiye plan. The DSP will only act
directly where local governments have not exercised their powers to control

future develop@ent under requirements set forth in Chapter 163.

C. Local Comprehensive Planning

The DSP is the state level administering agency for the local Government
Comprehensive Planning Act.l6 Part II of the Act provides general enabling
legislation fo? adoption and enforcement of zoning regulations, subdivision
regulations, a?d building codes by counties and incorporated municipalities.l7
It sets forth minimum requirements for local exercise of these powers, but
local governments may decide whether to exercise the authorized powers. A
local government may establish a commission18 charged with the development of
a comprehensiv¢ plan, which is to become effective upon adoption by the governing

body.l9 The comprehensive plan must include a land use element and may incliude
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transportation, community facilities, long range financial improvement elements,
and other elements deemed necessary.

By giving local govermments more power and responsibility, the Act is
intended to encourage rational development of land and the protection of
natural resources.Zl The Act requires all countiles and municipalities in the
state to prepare and adopt comprehensive plans by July 1, 1979.22 It is rela-
tively flexible in allowing unincorporated land outside a municipality to be
included in a comprehensive plan and in providing that combinations of muni-
cipalities and counties may jointly establish such plans.23 A procedure for
the appointment of a local planning agency to prepare the plan is f::s.t:z-.\b].ished.2‘,l

The required elements and optional elements to be included in the compre-
hensive plan are found in the body of the Act. The plan must contain several
specific elements including a future land use plan, a traffic circulation |
element, a water and sewer element, a recreation and open space element, a
housing element, and a "conservation element for the conservation, development,
utilization and protection of natural resources in the area."25

The Act requires a coastal zone protection element for all leocal govern-
ments lying within the coastal zone, as defined under the Federal Coastal
Zone Management Act.z6 The coastal zone element must be submitted to the
Division of Resource Management of DNR for comment at least 60 days before its
local adoption.27

Other regional elements of the comprehensive plan are an intergovernmental
coordination element28 and a utility element.29 The Actlalso provides for a
number of optional elements including a historical or scenic preservation
element setting out plans and programs for those structures or lands in the
area having historical or scenic significance.30 This latter element could

be coordinated with the natural resources and coastal zone elements. It 1s

obvious that a significant degree of planning for and protection of the coastal
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zone could be accomplished through the local planning process.

The Act éstablishes procedures for public participation31 and for final
adoption of the plan.32 At least 60 days before local adoption, the plan
must be submitted to the DSP and appropriate regional plamming councils for
written commerit:.33 The DSP will then specify any objections and make recom-
mendations for modification; however, this must be dome primarily in the con-
tekt of the relationship and effect of the local plan to the state comprehen-
sive plan.34 The local governing body must then reply to objections within
four weeks and may not take any action to adopt the plan until two weeks after
the date of the letter of reply.35

Once the comprehensive pilan has been adopted, all local land development
decisions mustibe consistant with it,36 except to the extent that the plan
may be amendedi.:;7 Coastal zone management policies could be enforced once
voluntary compliance is found by local governments if the coastal protection
element is madé an integral part of the state cowprehensive plan.

As mentioned above, Part II of Chapter 163 also contains zoning, subdiv-
ision regulation, and building code enabling provisions. Preparation and
adoption of a comprehensive plan empowers the governing body to enact and en-
force a zoningjordinance after public hearing with due public notice. The
governing body is required to divide the entire area into districts and to
regulate the f#llowing elements: height, size, bulk, location, construction,
repair, alteration and use of structures; use of land and water; size of vards,
percentage occgpation of lot; density of population; conditions for the con-
tinuance of nor-conforming uses; performance standards for use of property
and location of structures.38 Procedures are set forth for establishing dis—
trict boundari¢s,39 adopting regulations,40 and supplementing or amending the

zoning ordiuance.4l
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The enabling provision of Chapter 163 allows local government to adopt
growth control regulation. The Local Government Comprehensive Planning Act
requires local governments to anticipate potential onshore impacts of offshore
energy production and begin to plan for them. Through the elements of the
plan, local government can either encourage or discourage potential onshore

activity,

D. Municipal Subdivisions

Municipalities are authorized to regulate the subdivision of lands.42

In areas where a planning commission is established, the governing body may
designate the commission as an accredited representative for approving sub-
divisions, plans, and plats.43 The commission's approval of the plans or
plats does not constitute an acceptance of the dedication of any street or
other ground. The authority to accept dedications of land for whatever pur-
pose is exercised exclusively by the governing body.44 In addition, the gov-
erning body is authorized to order a reversion of acreage of all or any part
of a subdivision within its jurisdiction.45

The counties and incorporated municipalities are authorized to adopt and
enforce building codes after a public hearing with due notice.46 The adoption
and implementation of building codes has traditionally been a local government
function and the only significant state legislation in this area does not
alter this pattern. Chapter 553 provides for statewide minimum standardg for
plumbing,47 electrical installation,48 glass,ag and factory-buillt housing.
Another part requires certain minimum specifications to accommodate handicapped
persons.51 Local governments have rclear authority to require more stringent

standards than those adopted under Chapter 553,52 Including special building

standards for coastal areas.
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E. Regional Planning Councils

Regional; Planning Councils (RPC's) are authorized to act in an advisory
capacity to the constituent local governments in regional, metropolitan,
county and municipal planning matters involving land use, water resources,
highways, recreational areas, sewage and garbage disposal, and other makters
concerning tue acquisition, planning, construction, development, financing,
control, use, improvement or disposition of land, buildings, structures,
facilities, gpods or services in the interest of the public.53 An RPC consists
of two representatives from each participating local government appointed
by the legislative body of that government.54 RPC's are authorized to employ
personnel, conhsultants, and technical and professional assistants as are
necessary to perform its official duties.55 Although RPC's are empowered only
to advise, they play an important role by coordinating state and local efforts,
and in providing an effective communication link between the DSP and local

authorities.

F. Environmental Land and Water Management
I

The most direct authority exercised by the DSP over the land development

decision-making process in the state was established by the Environmental Land

\
and Water Manmggement Act of 1972.56 The purpose of the chapter is to guide

the growth and development and facilitate orderly development which will pre-

serve the quality of life of the state's residents. The state must establish
\

land and water management policies to guide and coordinate local decisions

relating to growth and development.57 These policies are to be, where possible,

implemented by local governments through existing processes.58

|
Florida provisions based upon the ALI Model Land Development Code59 pro-
|

vide a three-step process for state participation in the control of areag of

~ 6
critical concern, 0 Designation of an area includes a recommendation by state
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or local agencies subject to approval by the state, and implementation at the
local level by existing governmental bodies.61 Three types of areas may be
designated as "having a significant impact upon environmental, historical,
natural, or archaeological resources of regional or étatewide importance‘"62
Deéignation is subject to several limitations: no more than five percent of
the area of the state may be designated as a critical area at any one time;63
such designations must be mandated by a demonstrated need and must incluﬁe

an explanation of the reasons for and dangers and advantages of control under
the Act;64 and designation must delineate.the principles of development or
the designated area.65

Under Chapter 380, if an area is designated on Area of Critical State
Concern, development regulations primarily designed to protect the area will
hinder development so as to discourage offshore energy exploration and devel-
opment. The DRI process insures a local government encugh information to
intelligently decide whether to sanction such development and under what con-
ditions. The involvement of the state and regional planning agencies should
insure that regional and statewide concerns are properly included in the
local govermment's evaluation of the proposal.

The development of regiomal impact (DRI) is a development which, because
of its character, magnitude or location, would have a substantial effect upon
the health, safety, or welfare of citizens of more than one county. Under the
rules of the Department of Administration, certain developments are considered
DRI's by their very nature, including electrical generating facilities and
transmission lines, petroleum storage facilities, and port facilities.66 The
division of authority under the DRI process is similar to that of the areas

of critical state concern. The DSP has adopted specific guidelines and stan-

dards for the designation of DRI's.67 Each regional planning agency may
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recommend to:the DSP types of developments for designation as DRI's. The
regional plamning agency must solicit suggestions from the local governments
within its jurisdiction regarding DRI's to be recommended.68

Where a developer wishes to undertake a DRI within a jurisdiction, the
developer must file an application for development approval with the appropriate
local government.ﬁg The local government must give notice and hold a hearing
on the application in the same manner as for rezoning. The notice must be
given to theistate DSP, to the applicable regional planning agency, and to
other person# designated by the DSP as entitled to receive such notice. The
regional planning agency must determine whether the application for development
approval conaains sufficient information for the regionmal planning agency to
discharge its responsibilities. If the application is insufficient, the agency
must provide the local govermment and the applicant with a statement listing
the additionaﬁ information needs of the agency.70 The regional planning agency
must also prepare and submit to the local government a report and recommenda-
tions on the regional impact of the proposed development.71 The application
for development will be approved, denied or approved subject to conditions,
restrictions, or limitations, depending on the local government determination
of whether thg development unreasonably interferes with the achievement of
the objective# of an adopted state land development plan applicable to the area;
development is consistent with the local land development regulations; and
the development is consistent with the report and recommendations of the

regional planming agency. Thus, under the DRI approval process, local govern—

ments retain the greatest measure of authority for review and approval.
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I1I. ENVIRONMENTAL CONTROL

A. Federal Law

Federal environmental quality legislation interrelates with virtually
every area of coastal management and planning. The Coastal Zone Management
Act makes environmental considerations a prime factor by mandating that all
coastal zone management plans and activities under the Act comply specifically
with the Federal Water Pollution Control Act (FWFCA) and the Clean Air Act.l
These two Acts, as well as the National Environmental Policy Act (NEPA), are

the main programs reflecting federal environmental regulation.

1. National Envirommental Policy Act

NEPA requires preparation of a detailed environmental impact statement
whenever major federal action 1s proposed which will significantly affect the
quality of the human environment.2 Under this provision, two questions arise;
whether there is federal action and whether the action significantly affects
the environment.3 It is clear that federal action is involved when the pro-
ject is directly undertaken by the federal government.4 It is also likely that
sufficlent federal action exists where state, local, or private parties act,
subject to federal approval.5 For example, failure ¢f the Corps of Engineers
to evaluate the environmental impact of its permit tc a power company for con-
struction of a water intake and discharge facility was held to render the
permit invalid.6 However, in another case, no environmental impact statement
was required where marinas and plers were being constructed in ocean and sound
areas in North Carolina, with ninety percent construction above the mean high
watef line, because no federal funds were involved and the only federal in-
volvement was review of the application for permit by the Corps of Engineers.?

Note that major federal action does exist where federal money is involved, as

in interstate highway construction.
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Offshoreienergy exploration apd production are covered by NEPA. In a
case concerning leasing activities off the California coast, the court of
appeals held that leasing decisions by the Secretary of the Interior must
include envirdnmental considerations as guided by NEPA provisions.8 With re-
spect to offshore power production, the size, complexity, and scope will cer-
tainly requireé the filing of an environmental impact statement. In one situa-
tion, permits issued without such a gtatement have been rendered invalidug
Deep water ponts are also of such magnitude that they would also require an
environmental impact statement under NEPA.

NEPA requires the acting federal agencies to consult with other appropriate
federal agenciies, as well as state and local officials, and to receive public
comment. For example, in a case dealing with proposed offshore lease sales
in the Atlantip, the Court found that sections of NEPA had not been complied
with because nb federal, state, or local agencies had been asked to comment
or review the proposalsl.O Yet a 1975 decision by the United States Court of
Appeals for the Fifth Circuit rules that an environmental impact statemeat,
filed by the D%partment of the Interior, was sufficient even though many other
groups such as state and local agencies objected to it.ll The environmental
impact statemept plays a viable role in that it assures a detailed discussion
of all issues relating to protection of the environmental quality. Local
governments haye been given an opportunity to comment on any proposed major
federal actioniand can further use this procedure as a delaying tool allowing
all issues to be examined adequately.

Preparation of environmental impact statements is covered by Environmental
Protection Agency (EPA) regulations.l2 These regulations require that envir-
onmental impact statements be written in terms for "laymen understanding and

response.”13 Another important requirement in the EPA regulations is that

35



particular attention be pald to statements showing impact on the environment

of the coastal zone.

2. Federal Water Pollution Control Act

The Federal Water Pollution Control Act (FWPCA) is the latest revision
of prior legislation on water pollution policy.l4 The Act has several goals,
including elimination of discharge of pollutants in navigable waters by 1985,
prohibition of discharge of toxic pollutants in toxic amounts, provision of
financial assistance to construct publicly owned waste treatment plants,
development and implementation of area-wide waste treatment management planning
processes, and development of technology necessary to eliminate the discharge
of pollutants into navigable waters through major research and demonstration
efforts.l5

The structure of the Act is based on a system of state water quality
standards which are approved by the Environmental Protection Agency (EPA).
The intent of the FWPCA is to place the primary responsibility for environ-
mental protection in the state and local governments, which have authority to
adopt and enforce protection statutes.l6 In one case, the United States
Supreme Court held that by enacting the FWPCA, Congress did not preempt the
field under the commerce clause. The Court upheld the constitutionality of
Florida's 0il Spill Law which at the time imposed standards and obligations
which were more stringent than those required under the federal enactment.

The main question arising under the FWPCA is whether the federally adopted
staté water quality standards will apply to structures and activities located
on the continental shelf cutside of state boundaries. Under the Quter Conti-
nental Shelf Lands Act, state law applies to these areas as representing
federal law.18 EPA regulations are applicable to all interstate waters and

require state certification of activities requiring a federal permit to ensure
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that water quality standards are being met.19 These provisions reflect the
position tha£ state standards do apply to continental shelf activities outside
the state boundaries. The overall impact of the FWPCA is to provide for state
and local control in implementing regulations concerning water quality in

navigable waters.20

3. Clean Air Act

The Clean Air Act was substantially amended in 1970.21 From legislation
which dealt with federal assistance to state and local governments, the 1970
amendments reflected the federal govermment's conclusion that air quality was
a national problem for which the federal government had primary responsibility.22
The Clean Air Act will be critically important in state coastal zone management
development because of a direct mandate of the Coastal Zone Management Act
for specific compliance with the particulars of the Clean Air Act.23 In
addition, the;breadth of the Act that controls ambient air standards in auto
emissions appllies without question to activities in the coastal zone, there
being no such limitation as in the navigable water definitions under FWPCA.

The Secrétary of HEW is authorized to make grants to inter-municipal or
interstate aitr pollution control agencies for developing or improving regional
air pollution programs. Authority is also established in governing bodies of
municipalities to enforce measures against air pollution after preliminary
finding of violations are made and state approval for action is obtained.24

This program permits local governments to plan for possible air pollution

from onshore development associated with offshore development.

B. State Law

1. Depantment of Environmental Regulation

The primdry state agency vested with the responsibility and authority to

protect the environment is the Department of Environmental Regulation (DER).
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The DER was created and its authority granted by the Florida Environmental
Reorganization Act of 1975.25 DER is intended to be the principal permitting
agency in the administration of the state's environmental laws.26 Several
departments existing before reorganization have been consclidated in order to
carry out these functions.27 The major administrative cfficer of DER is the
secretary, who 1s appointed by the Governor with confirmation by the Senate.
Since the secretary is the legal head of the agency, his decisions are con-
sidered to be final agency action.28 Depending on the statutory authority,
these decisions are appealable to the Environmental Regulation Commission

29 The Commission is composed of

(ERC) and/or tc the Governor and Cabinet.
seven clitizens of the state appointed by the Governor.3

The standard setting authority of the DER relating to air and water quality,
noise and solid waste management is vested in the ERC.31 The ERC is required
to conduct a study of the economic and environmental impact of any proposed
or existing standards which would be or are more stringent than ones which
have been established hy federal agencies pursuant to federal law.32 The ERC
initially adopts the standards,33 with final decision made by the Governor
~and the Cabinet, who accept, reject, modify, or remand the standards for further
proceedings.34 The ERC has final approval on applications for and disbursements
of federal grants.35 It also acts in an adjudicatory capacity for final
agency actions.

The Division of Environmental Programs in DER administers, coordinates,
and supervises programs relating to planning, grants, air quality, and water
quality and quantity, noise, and solid waste management.36 The Division of
Environmental Permitting processes applications for power plant site certifi-

caltes.j7 The Division 1s required to establish uniform procedures and forms

for the orderly determination of decisions relating to permits, licenses,
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certificates, and exemptions.38 The Division is authorized to supervisgse and -
direct all district operations and to provide the necessary legal technical
support to carry out the functions of the DER.39

The Secretary of the DER is required to establish environmental digtricts
which are to correspond with the state's existing water management districts
to the maximum extent possible.40 Each environmental district has a nanager
appointed by the Secretary of DER.41 Under the supervision of the Division
of Environmental Permitting, all field services and inspections required in
support of the decisions of the DER relating to the issuance of permits,
licenses, certificates or exemptions are to be accomplished, to the maximum
extent possibie, at the environmmental district level.42 The processing of
all applications is also to be accomplished by the environmental district
unless specifically assigned to the Division or assigned by interagency
agreement.43 However, where it is determined that a water management district
has the financial and technical capacity to carry out the water quality func-
tions of the DER, those powers, duties and functions may be contracted or
delegated to the water management district.44

The water management districts were established under the Florida Water
Resource Act of 19?245 and given the power to accomplish the conservation,
protection, management and control of the waters of the state. The duties
and functions ﬁf fhe DNR relating to water management set forth in the 1972

46 The DER is now responsible for the state water

Act were transferred to DER.
use plan which:considers the control of the state's waters and the preserva-
tion and enhancement of the water quality of the state. The DER vests power
in the governing boards of the water management districts, including admini-
stration, the determination, establishment, and control of the level of mach

of the state's waters, and the regulation of discharges into and withdrawals

from these waters.d7 Generally, the DER has delegated a substantial portion
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of environmental decision-making to the district level which allows for greater
local coﬁtrol.

The counties and municipalities are authorized to establish and administer
local pellution control programs. They must, however, comply with the Florida
Alr and Water Pollution Control Act.48 The local programs must be approved
by the DER as adequate to meet the requirements of the Act and must provide
by ordinance, regulation, or local law, requirements compatible with, or
stricter than those imposed by the DER.49 The DER has exclusive permit author-
ity, but may, 1f it finds it necessary to do so, delegate this authority to
the local govermments.

The DER may find that certain pollution problems can be handled effec-
tively by only a regional area and that local control is unacceptable.50 If
DER hasg reason to believe that the local program is inadequate, it may conduct
a hearing on the matter. If the program is found inadequate, DER can require
that necessary corrective measures be taken within a reasonable time. If the
county or municipality fails to act, DER's program supersedes that of the
local government unit.Sl

This regulatory system provides direct state control over air and water
pollution programs of the Federal Water Pollution Control Act and indirect
control by the DER, by which it reviews and approves local plans and establishes
standards and criteria with which local programs must comply.

DER issues permits relating to environmental standards. Commitments of
sovereign lands for limited or restricted use, dredging to fill purchased
sovereign land, extraction of fill, dredging trenches for purposes of Instal-
lation of pipelines and utilities, rights of way for commerce and navigation

projects, dredging for navigation and other purposes, permits required for

pilers and related types of structures, and permits for artificial reefs.
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Consequently, all offshore development will require some form of permit from

the DER.

2. Department of Natural Resources

Another state department which has powers relating to environmental land
and water managemen; is the Department of Natural Resources (DNR). The powers
of the trustees of the Internal Improvement Trust Fund relative to resources,
including ownership of the submerged lands of the state were merged into the
DNR through reorganization.53 Thus sales and leasings of sovereign lands of
the state are managed by the DNR, The DNR also promulgates regulations con-
trolling the leases for oil and gas exploration. Ownership of state lands
is vested in‘the Governor and Cabinet who have the authority to hear and
decide appeals of DNR decisions.sa While the DNR has authority to dispose
of state lands, it must, prior to the transfer, make a determination as to

23 After applications are received

the environmehtal impact of such a transfer.
and proper notice is given, public hearings must be held.

The DNR has further authority relating to the placing or removal of on-
shore or offshore installations.56 Requirements for permitting of work and
activities including the filling of submerged lands are promulgated by the
DNR. Private developers must obtain rights of way for any cables or pipelines
which would be used in conjunction with any installation. Even after purchase
of submerged lands, dredging activities including trench formation for instal-
lation of public utilities, pipelines, and similar uses, as well as other con-
struction in submerged lands areas require a permit from the DER. The Tegu—
lations of DNR and DER cover every aspect of work connected with the placing

and development of installatioms in the navigable waters of the state, as well

as installations in and under the submerged lands of the state.
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The Division of Resource Management in DNR has control over oil and gas
production for the purpose of securing efficient development, avoiding of
wasfe, minimizing the impact on natural resources of the state, and preventing
adverse environmental impacts from deV210pment.5? This includes the fixing
of locations of wells on the surface as well as regulation of activities such
as equipping, drilling, operating, producing and storage of oil and gas.58

The DNR has a further responsibility to preserve and protect the beaches
and shores of the state. The Beach and Shore Preservation Act,59 i1s concerned
with regulation of construction, reconstruction, and other physical activities
in coastal areas which will have an adverse environmental effect on the beaches
and shores. The Act establishes beach and shores preservation districts with
the DNR delegating authority to the local Boards of County Commissioners who
serve as the Beach and Shore Preservation COuncil.60 In this capacity, the
Board of Commissioners is given broad regulatory power over all physical work
or activity along the county shoreline which 1s likely to have a material effect
on coastal conditions or natural shore processes. County commissioners can
issue bonds to obtain funds on a local level to meet the cost of their beach

and shore preservation programs.
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PART TWO; ACTIVITIES

In Florida, there are three types of local governmental units which may
be able to directly impact offshore energy development decisions. These
are municipalities, counties, and port authorities. Each of these have differ=-
ent sources of authority and different jurisdictions. 1In analyzing potential
metheds of influence, it is important to keep in mind which unit or units have
jurisdictionover the particular land or activity in question. For example,
local land use control measures may not apply within the boundaries of a port
authority. In contrast, county platting ordinances may apply to land within
munjcipalities, for exaéple, Broward County.

Municipalities derive their power from the state.1 The jurisdiction of
each municipality is established either in its charter or by special act of
the legislature, and may extend to submerged land. For example, by special
act of the legislature, Key West may extend its police powers and jurisdiction
300 feet into the tidal waters adjacent to the corporate limits for certain
enumerat ed purposes.2 It is impossible to make generalizations about municipal
authority beyond the mean high tide line, due to the variety of special acts
and charters which contrel. It should be recognized that many cities have

boundaries well into the coastal waters.

The sources of power for counties include the Florida Constitution,3 the
Florida Statutes,4 and any county charter adopted by the voters of the county.
County boundaries are defined in Chapter 7, Florida Statutes. Many county
boundaries extend to the three mile or three marine league limit. This juris-
dictional extension may enable a county to directly influence or control acti-
vity off its shore.

Port authorities and pdrt districts are quasi-governmental entities with

a broad range of powers.5 Port authorities may be autonomous bodies created
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by special act of the state legislature,6 with the authority and jurisdiction
of the portiand the degree of local control specified by law. Other port
authorities7 are created and controlled by local government. Again, the
creating ordinsnce or statute must be looked to for the authority and juris-
diction of the port authority or district. The amount of control a local
government can exert over a port authority or district can be extremely
significant since much onshore activity associated with offshore oil and gas
development will require port facilities, Chapter 315, Florida Statutes,
enumerates the powers granted to any port district, port authority, county,
or municipality regarding port facilities. This chapter is supplemental to
powers conferred by general, special, or local laws.

Part Two discusses offshore energy activity and the extent to which these
local govermments can control and plan for onshore impact. Activities are
separated into Offshore 0il and Gas Development, Deepwater Ports and Shipping,

and Offshore!Power Plants.
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1. OFFSHORE OIL AND GAS DEVELOPMENT

A. Offshore Leases

Local governments have little control over the federal government 's
decision to lease Outer Continental Shelf lands for oil and gas development,
since no local permission is required prior to lease sales. However, local
governments do have opportunities for expressing their feelings toward
the proposed development. First, prior to any lease sale of OCS land, an
Environmental Impact Statement is required under the National Environmen-
tal Policy Aqt.1 Local governments may comment on the proposed leases
during the preparation of the EIS. A second opportunity for local government
comments has recently been provided in the new Cantinental Shelf Lands Act.
This Act requires that the Secretary of the Interior prepare a five year
oil and gas leasing program, which includes a schedule of proposed lease
sales,3 and to approve a development and production plan accompanying offshore
and onshore facilities.4 Local governments may submit comments for the
Secretary’s consideration prior to the adoption of either of these-plans.5
However, the necommendations submitted by the executive of the affected local
government must be submitted to the governor before it can be submitted to
the Secretary,6 One weakness of the program as it relates to Florida is that
lessees in the Gulf of Mexico are not required to draft a development and
production plan.7 A third means by which local governments may gain some input
into the lease sale is the consistency provision of the Coastal Zone Management
Act.8 Should‘Florida adopt a state Coastal Zone Management Plan which meets
federal requiréments, the state may attempt to block any lease sale which is
inconsistent with the state's plan. In Florida, local participation in the
Coastal Zone Management program is voluntary. However, under the Local

|

Govermment Comprehensive Planning Act, local governments are required to

‘ 9
complete a Coastal Zone Protection Element. If the local plan is deemed
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by the state Department of Environmental Regulation to be consistent with
the state plan, the local government, as a participant in the state program,
can then express its views on whether the state should attempt to block the
lease sale. However, as a practical matter, the final decision on leasing
0CS lands is made by the federal govermment. Local resistance is not likely
to have a great impact on the federal decision.

If the proposed lease involves lands inside state watersfo local government
may have a more direct impact. No o0il and gas lease encumbering state lands
within corporate limits may be granted without corporate comsent.

Additionally, before lands in the tidal waters of the state abutting or
immediately adjacent to the corporate limits of a municipality or lands

within three miles of the limits seaward of the mean high tide line are

leased, the municipality must consent by resolution.12 The county

comnission must approve if the leased lands abut, are adjacent to, or

lie seaward and within three miles of an improved beach located outside an
incorporated town or municipality.13 As a result, municipalities have a

veto power over leases at least up to three miles offshore, and possibly further
if the corporate limits extend beyond three miles offshore on the Gulf coast.

Counties have a veto power only if the lease sale is adjacent to unincorporated

land.

B. Development Activity

1. Description of Offshore and Onshore Development Activities

Once offshore leases are sold, development activity will occur both on-
shore and offshore. The primary offshore activities will involve exploratory
rigs, construction of driliing platforms, and the construction of pipelines to
transport oil and gas from the wells to onshore storage facilities. Major
activities onshore may include pipeline landfalls and continuation; onshore

terminal and storage facilitles; onshore support and service facilities;
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gas processing facilities; crude treatment sweetening plants; refineries;
petro~chemicag industry; and a platform construction industry. Each

activity is briefly described below. While it is uncertain that all of these
activities would occur in response to offshore drilling, it is important for

local authorities to realize that such potential does exist.

Onshore Terminal and Storage Facilities

Due to the many variables :involved, it is difficult to predict the type
and size of ohshore storage facilities. The size will vary depending omn
whether oil and gas 1s to be processed locally or shipped or pipelined
elsewhere.l4 ‘A 150,000 barrel pipeline shore terminal will typically require
40 acres of land and include a pump station, three 50,000 barrel tanks, pipeline
connections (both from offshore to the facility and from the facility to a
refinery storage area), and possibly an office and radio t:ower.15 If oil is
shipped elsewhere for production, more storage may be required, possibly up

to several million barrels.l6 A nearby refinery would include its own storage area.

Onshore Support and Service Facilities

The typical support and service facility would require about 50 acres of
land and inclqde sufficiently deep channelsl7 and berthing areas for large
supply sh:i.pss..l8 In addition to the marine facilities, a supply and support base
would normally include a warehouse, a material storage area, a pipeline storage
and marshallirg area, loading docks, heliport, office space, parking area,
crane servic24 railroad and highway connections, and a storage area for fuel
and water to be used offshore.

Gas Proc%ssing Facility

While liﬁited processing may occur on the platform, gas is generally

pressurized and piped onshore for processing. Requiring approximately 20 acres

for building and an additional 30 to 55 acres for safety and other ancillary
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20 :
uses '"[a] model gas processing plant is assumed to have a per day processing

capacity ranging from 90 to 500 miilion cubic feet."21 Add?tionally, stbrage
tanks and facilities, transportation facilities, and pipeline connections to
a distribution network may also be required. "Daily water and electrical
requirements are estimated at 15,000 gallons of makeup water and approximately

1800 kilowatt hours of electrical energy."22

Crude Treatment Sweetening Plant

This type of special treatment facility might be necessary if the crude
0il and natural gas discovered offshore contained greater than 0.5% of sulphur
by weight.23 While the basic processing unit has a capacity of 12,000 to
24,000 barrels per day, the optimum method of operation would be to combine
enough units at a single site to generate a processing capacity of 100,000 to
200,000 barrels per day. Such a facility would require between 100 and 200

acres of land.24

Refineries

Since oil and gas can be pipelined or shipped elsewhere, offshore produc-
tion of oil and gas will not automatically result in refinery comstruction,
Should a refinery be built, it is likely to have a capacity of 100,000 to
300,000 barrels per day.25 In addition to the actual refinery, it will be
necessary to have storage facilities for five to ten days.26 The minimum land
requirement for a 200,000 barrel per day plant is between 1,200 and 1,400 acres.27
Water consumption could range from nine to eighteen million gallons per day,
although if the water is air cooled, the requirement could drop to two millieon

28
gallons per day. Also, large amounts of electrical power will be required.

Potential estimates of this need range from 610,000 to 1,260,000 kilowatt

hours per day.29
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Petro-Chemical Industry

Since petro-chemicals are derived from refined products and natural gas
liquids, devélOpment is most likely to occur near a refinery or where a petro-
30 :
chemical industry already exists. A typical complex can be estimated to re-

quire a minimum of 300 acres, 24 million gallons of water per day, and 600

million kilowatts per vear of electricity.

Platform Construction Industry

Since most shipyards are not designed for the construction of production
platforms, piatforms would probably be towed to drilling sites from existing
platform fabéicating facilities along the Gulf Coast of Texas, Louisiana, and
Mississippi.32 However, there exists the potential for the development of this

type of induétry.

2, Platforms

Once offshore land is leased for oil and gas development, there is little
local governments can do to either encourage or discourage the construction
of platforms, as this decision will be govermed by the likelihood of economic
success for ﬁhe leaseholder. However, in those areas where local approval is
required priar to issuance of a lease, municipal or county approval is required
prior to the;issuance by the state of a permit to drill a well.33 Unless the
platform is Qituated in an offshore area which is under local jurisdiction,
there is no available means for a local govermment to control platform and
drilling activities. Should a platform be located within a municipal or county
boundary, the local government may adopt stricter air and water pollution con-
trol standards than the state standards which would be enforced by the state

34
when licensing the platform.

Local governments should be aware of some of the potential environmental,

economic, and other impacts associated with an offshore platform. Environmen-
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tally, the greatest dangers are a blowout during drilling or an oll spill
during pumping, handling, transportation, storage or processing. However,
the cumulative effects of various discharges from many platforms may be a
more severe problem. Certain by-products and chemicals are discharged into
the sea during platform operations, including drill cuttings and mud, certain
chemicals, water separated from gas and oil, and sand produced with the oil.
"Strict government regulations forbid dumping human sewage, solid wastes, or
other pollutants and debris into the sea."?’
Economically, the largest direct impact is the effect of the platform on
commercial fishing. Since the platform may act as an artificlal reef, fishing
may improve. Jack up rigs or permanent platforms take up 2-5 acres of bottom
land, while a semi-submersible occupies 325 acres of bottom land.38 Even
subsea completions present a hazard to fish nets. Of course, the secondary
economic effects on the tourist industry caused by a blowout could be most

significant, Other impacts are the potential hazard to navigation and the

aesthetic effect of platforms within sight from land.

3. Pipelines

For the purposes of this paper, the pipeline network which would most
likely be occasioned by offshore o1l and gas development can be divided into
three segments: the offshore pipelines, the pipeline landfall, and the on-
shore pipelines. Each segment presents different possibilities for local
governments to either affirmatively encourage, discourage, or prohibit

construction, and regulate construction once the decision is made to build.

Pipelines -~ Offshore

The threshold question regarding the installation of pipelines is whether
a private company has a right to lay pipeline over land offshore. The land
within the state and territorial limits is presumably owned by Florida as

sovereignty submerged land. While petroleum pipeline companies do not have

54



eminent domain rights to land owned or operated by the state or its political
subdivisions,‘they do have rights to permits on those lands subject to
reasonahble reéulations.39

Chaptersf&OB and 253, Florida Statutes, govern the issuance of state
permits for oil and gas pipelines. Under Chapter 403, subaqueous transmission
and distribution lines are exempted from the permit requirement if they are
laid on or embedded in the bottom of waters of the state, other than in
Class II (sheilfish) waters.40 "Embedded in" is defined as placement of
lipes into the bottoms of waters by minimal displacement of bottom material
and without the creation of a trench or trough.al

Additionélly, no Chapter 403 permit is required if the pipeline is
entrenched in rights of way where entrenchment of similar scope and impact has
occurred previously and where adequate turbidity controls are employed to meet
state standards.42 "Entrenched" is defined as the placement of lines by creation
of a defined french or trough, through the use of such devices as clamshells,
dredges, tren&hing jets, or other devices producing similar 1”esu1t:5..‘:'3 Even
if no Chapter 403 permit i1s required in this situation, a permit under
Chapter 253 would be required. A Chapter 253 permit is required for install-
ing a subaque&us 0il and gas transmission and distribution line entrenched in,44
laid on, or embedded in the bottom waters of the state.

Local goﬁernments may enact their own dredge and fill permit programs
under their general police power. For the local program to have any effect,
the local jurisdiction must extend beyond the mean high tide line. Absent
this extended jurisdiction, there is little a local government can do to directly
encourage, diécourage, or regulate the offshore placement of a pipeline network.
However, local governments can indirectly encourage or discourage the locatioen

of offshore pipelines through their onshore land use policies by either per-

mitting or prchibiting the necessary attendant pumping and storage facilities.
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Pipelines — Landfall

The most gsevere environmental impact of pipelines is likely to occur in
the area of their landfall. Marshlands and estuaries are most susceptible to
disruption by the activities associated with laying pipelines.46

Once again, the threshold question is the right of the pipeline company
to lay their pipelines over a given piece of land. 1If the land is below the
nean high water line, it ig presumably owned by the state. However, Chapter
253 recognizes conveyances of sovereignty submerged lands made to private indi-
viduals. Land above the mean high water mark is susceptible to private owmer-
ship. Petroleum pipelines have no eminent domain right over public lands but
permits over the land are available subject to reasonable regulatiom. For
any land owned by private individuals, petroleum pipeline companies do have
the right of eminent domain.&8

There is considerable regulatory jurisdictional overlap in the area where
a pipeline comes ashore. State jurisdiction under Chapter 253 only extends
inward to the mean high tide line, so no permit is required under that statute
for any dredging and filling landward of this line. Chapter 403 jurisdiction
extends landward to the vepgetation 1ineﬁ9 Landward of the mean high tide
line, jurisdiction for a Chapter 403 permit includes submerged lands and the
transitional zone.s1 However, as mentioned in the previocus section, many oil
and gas pipelines are exempt from this Chapter 403 permit. To increase the
confusion, since local jurisdiction will extend in some instances to the mean
high water mark (either a municipal boundary or an unincorporated county
boundary) lecal dredge and fill permits can be required. Furthermore, there
is the not too remote possibility that the pipeline landfall will ocecur in the
area of a port. Should this occur, the degree of local control over the port

authority or the port district is extremely important. Should the port be
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highly autonqmous, local land use controls may not apply and a local dredge
and {ill permlit may not be required.

Chapter 161, Florida Statutes, establishes a coastal construction setback
line 50 feet shoreward of the mean high water line (except for vegetative-type
nen-sandy shores)?z The Department of Natural Resources may grant a waiver

or variance for pipelines extending outward from the shoreline unless it deter-
\
mines that copstruction would cause erosion of the beach in the area. Many

local governments have adopted their own construction setback lines. Counties
|

have the power to regulate and supervise all physical work or activity along

the shoreline which is likely to have a material physical effect on existing
i

coastal conditions or natural shore processes.53 This includes the right to

issue permits, but is subject to consent by DNR, any municipality, and any

other politic*l authority involved (presumably port authorities or port dis-

tricts).
|

Local goﬁernments may be able to prevent certain lands from becoming pipe~
line landfallé through a mechanism which allows municipal and county govern—
ment to borrow money from the state to purchase land for establishing and

uaintaining a public beach.54 Recreation must be the prime purpose of the

purchase. Public ownership of the beach would thus end the eminent domain

rights of pipqline companies under Chapter 361. A similar option would be for

a local govermment request of the state to create Historic Preservation Board

of Trustees over a given area with requisite powers to prohibit pipeline land-
i ,

falls. >
Local land use and zoning controls may also be used to prohibit pipelines
on certain lands. Two questions arise here, however. First, if Chapter 361

|

gives pipeline companies a presumptive right to pipelines over government~
!

owned lands subject to reasonable regulations, would a prohibitive land use

or zoning regulation be considered reasonable? Second, if the juriadiction
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forbade all pipeline landfalls, would this violate the Federal Coastal Zone

Management Act's mandate to consider regional energy needs?56

Pipelines - Onshore

Once a pipeline comes ashore, it can either terminate at a storage facil-
ity located in that jurisdiction or pass through the jurisdiction to a storage
facility elsewhere. As a result, a land use policy prohibiting the necessary
storage facilitles will not automatically preclude pipelines from coming ashore
or passing throﬁgh a local jurisdiction. Obviously, local governments can
encourage pipeline development by allowing the requisite storage facilities.
Additionally, since the pipeline company needs land to lay the pipeline under
or on, local governments may be able-to encourage development by providing
easements across public lands., Counties are permitted to grant licenses along
county roads not in a municipality for laying utility lines.57 Discouraging
a pipeline may be more difficult since if the pipeline company does not get
access to public lands, the company has eminent domain.rights to private 1ands.58
An additional méans of discouraging pipelines 1s to prohibit theirllocation in
certain zoning 3istricts, such as residentia1.59

Local governments also have some power to regulate pipelines once 1t is
established that construction will occur in their jurisdiction. Certain per-
formance standards can be enacted, Including aesthetic standards. One
potential standérd which may discourage construction due to economic
considerations éould be a requirement that all pipelines be buried.

C. Potentials for Encouragement, Discouragement, and Control of Onshore
Development Activity

This section will describe various methods which may be employed by local

governments to encourage or discourage offshore oil and gas development through
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the control of the development activities described in Section IIA. This
discussion will include opportunities for encouraging or prohibiting onshore

facilities asiwell as regulation of development.

I. Local Land Use Plans

The Local Government Comprehensive Planmning Act requires local goveruments
to adopt comprehensive plans by July 1, 1979.60 All public and private develop-
ment must be jin conformity with the elements of the comprehensive plan.61
Additionally, all development orders and land development regulations, which
included zoning, subdivision, building and construction regulationsfﬁz must be
consistent with the plan and its elements 93 Through the adopted elements of
their plan, lecal governments can decide whether to encourage or discourage
onshore development activities., For example, a local government may or may not
provide suitaﬁle land in their future land use element for refineries or supply
bases. A locﬁl government may address the issues of pipelines and pipeline
landfalls in their conservation, coastal zone, and public services and facil-
ities elementa. As a port facllity is essential to an onshore supply base, a
local government may encourage or discourage this type of activity through
the port facilities element. A local government seeking to encourage indus-
trial development can further express this policy through its economic element.
The position of a local government regarding onshore development activity re-
flected in the plan is important since all development orders and land devel-
opment regulations must be consistent with the adopted plan.ﬁd

A local government may not be able to totally prohibit onshore development
activities thrpugh its plan. Local plans should be compatible with the state

comprehensive plan‘iiand, if the local government participates in the program, the
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state coastal zone management plan. Under the Coastal Zone Management Act,66

if a state participates in the program, local controls cannot unreasonably re-
strict uses of regional benefit. If there is a regional need for certain on-
shore development facilities, it would seem that provision must be made for

those facilities in some local jurisdiction's plan.

2. Land Development Regulations

Zoning

Zoning regulations adopted by municipalities and counties67 can affect
onshore facilities in three distinct ways. First, by defining the uses which
will be permitted or prohibited in the zoning districts in the jurisdiction,
local govermments can either encourage or discourage onshore facilities. For
example, a local government may prohibit refineries from all zoning districts.68
Conversely, pipelines or storage tanks can be permitted in certain districts.

A second way that zoning ordinances can be used to encourage or discourage
onshore facilities is through their definitions of the uses permitted on indi-
vidual parcels of land. Generally, the entire jurisdiction is divided into
zoning districts with uses assigned to each district, A local goverament could,
in order to discourage the building of refineries, permit refineries in indus-
trial districts but then not assign any land to these districts. To encourage
development, a local goverument may zome land sulted for onshore facilities
in an appropriate district.

A third impact of zoning regulations is not directed to permitting or pro-
hibiting onshore facilities but rather to regulating them once their use is
permitted. The traditional example of this type of zoning regulations is the
height, size, and setback requirements of individual zoning districts. Another
method is the adeption of performance standards for either a given district

or a given industry. Under this approach, standards are developed for factors
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such as air Lollution, water pollution, noise, noxious odors, hazardous mater-
ials, glare,isafety, and aesthetics., If a proposed onshore facility meets the
industry or &istrict performance standards for the selected categories, it is
then permittéd.69 Another method of regulation which gives the local government
more flexibility is the adoption of a Planned Industrial District, A zoning
ordinance may also include aesthetic standards and safety requirements for

specified usds which would regulate the facility,

Subdiviéion Regulations

| 70
The threshold requirement for the application of subdivision regulations

can be eitherjthe division of land into individual lots or a development pro-
posal surpasshng standards for size, height, activity, or impact?l Subdivision
regulations mLy emphasize on-site development requirements. In that instance,
the regulations would address issues such as minimum lot sizes and maximum lot
coverage, setbacks, open space dedications, sewage trunk linmes, land drainage
and utility lines.72 Subdivision regulations may also address themselves to

the externalities of the proposed development. Here, "the developer must
prepare a plap showing the impact of his project on activities, such as schools,
traffic, taxes, growth, vegetation, ecology, land use relationships, historical
sites, water, sewage and flood areas."?3 A local government could combine

these two approaches to regulate the impact of such on—shore facilities as

refineries, sﬁorage areas, supply bases, and other potential developments.

PlattingJRegplations

Local goJernments may develop platting requirements for industrially used
lands, enabliﬂg local regulatory input at an earlier stage in the development
process.74 Platting regulations can address both the land and the externalities

of a proposed development. For example, Broward County providesg that the
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County Commission adopts a development order either approving the plat, denying

the plat, or approving the plat with conditions.75

All improvements to the
land must be either installed and completed or financially guaranteed.76 Other
conditions which may be imposed in platting requirements include dedication

of land or payment of impact fees.

Building and Construction Codes

Counties and municipalities may adopt and enforce building, plumbing,
electrical, gas, fire, safety, and sanitary codes.?? Local governments can
adopt regulations speclifically applicable to the types of development activity
described previously.78 For example, Monroe and Dade Counties require that
o0il and petroleum storage tanks be underground,79 and Fernandina Beach mandates

that underground storage tanks be secured to prevent floating?0

3. Developments of Regional Impact

Under the Development of Regional Impact process?1 petroleum storage
facilities are presumed to be DRI's if the facility is either
located within 1,000 feet of any navigable water and has a storage capacity
of over 50,000 barrels or the storage facility has a capacity of over 200,000
barrels regardless of the location.82 Any industrial, manufacturing, or pro-
cessing plant under common ownership occupying a site greater than one square
mile (640 acres) is presumed to be a development of regional impact.83 Refin-
eries generally require 1,200-1,400 acres,84 but other activities may not ex-
ceed this size threshold. However, the First District Court of Appeals has
held that these threshold figures are only a presumption, and the Division of
State Planning must ultimately decide if the magnitude, character, or location

of the proposed development is such that it should be classified a development

of regional impact.
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Once a project is declared a DRI, the local government in whose jurisdic-
tion the projbct is located has 90 days to adopt zoning or subdivision regula-

ticns if none already exist. Once the area is covered by regulations, the

developer must submit an application to the local government or government
having jurisdiction, with copies to the regional planning agency and the Division

of State Planning§6 The regional planning agency determines the sufficiency
|

of informatioh contained in the application87 and may demand additional infor-

mation from the developer§8 The regional planning agency must then prepare

a report and recommendations on the regional impact of the proposed development

for the 1ocaligovernment.89 The local government then holds a development of

90

|
regional impact public hearing ”” prior to entering a development order either

approving the development, approving the development subject to conditions, or

denying the d¢ve10pment?1 The development order may be appealed to the Florida

Land and Water Adjudicating Commission )2

!
While the DRI process is not applicable to all development activities,
\

when applicabie, the process ensures a local government of encugh information
to intelligently decide whether to approve or deny a development and, through
|

the development order issued on approval, allows a local government to place

i
conditions on the proposed development.

4. Econamic Encouragements and Prohibitions

Tax Incentives

In Flori@a, the major tax levied by local governments is the ad valorem
tax. Under Florida law, a local government cannot give an ad valorem tax in-
centive to lurk onshore development activity on privately owned land due to
three main prohibitions. First, all ad valorem taxation must be at a uniform

93

rate within earh taxing unit. This provision would bar a local government

from offering a lower millage rate to the developer of an onshore facility.
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Second, all property must be assessed at a just valuation for ad valorem tax-
ation. %% The property appraiser must consider the present cash value of the
property along with the highest and best use of the property.95 The Florida
Supreme Court has interpreted these provisions to require that all property
be agssessed at 100%Z of full fair market value.96 Therefore, local governments
are prohibited from offering a lower property appraisal to the developer of
an onshore facility. Third, the only ad valorem taxation exemptions for
privately owned property authorized by the constitution are for property used
predominantly for educational, literary, scientific, religious, or charitable
purposes.97 Since onshore facilities do not fit inte these categories, local
governments camnot exempt onshore facilities constructed on privately owned
land from ad vélorem taxation.

However, the Florida Constitution exempts property owned by a municipal-
ity and used exclusively for municipal or public purposes.g8 This exemption
raises the possibility of local governments or port districts leasing govern-
mentally owned lands for the development of onshore facilities. Leasehold
interests in governmentally owned property are subject to ad valorem taxation99
unlegs ". . .the lessee serves or performs a governmental, municipal, or public
purpose or function,"lOQﬂdch is defined as functions or purposes ". . .which
could preperly be performed or served by an appropriate governmental unit or
which is demonstrated to perform a function or serve a purpose which would
otherwise be a valid subject for the allocation of public funds."101 Thus, the
nature of the use becomes the key issue. Private profit is permitted as long
as the predominant use of the property 1is a public one.lo2 As the Coastal Zone
Management Act mandates consideration of the national interest in siting energy
facilities}03 it may be contended that the types of onshore development acti-

vities described in Section IIA are uses of a public purpose, and thus any

leasehold interest would be entitled to an ad valorem tax exemption.
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A furthdr tax incentive can be given by local governments in the structure
of their Public Ucility Service Tax Rate. Certain onshore facilities require
large amounts of water and electricity. A local government may adjust the tax

104
rate on these items to either encourage or discourage development.

Bonds for Facility Development

While lopal governments are prohibited from using their taxing power or

‘ 105
credit to aid any corporation, association, partnership, or person, counties,

municipalities, and special destricts may issue revenue bonds to finance or

! 106
refinance the cost of capital projects for ports and for industrial and man-

i 107
ufacturing plants as long as the revenue bonds are payable solely from revenue

108
derived from the sale, operation, or leasing of the projects. If any portions

of such projects are operated or occupied by a private corporation, association,
partnership, or person, the property Interest created by the sale or lease is
subject to ad jvalorem taxation.lo9 However, the same public purpose standard
described above applies.llo To economize the siting of onshore facilities in
their jurisdiction, local governmental units can issue revenue bonds to construct

any of the facilities described in Section IIA.

Local Land Acquisition and Preparation

Local governments may imsure that suitable land is made available for the
construction of onshore facilities through purchase of property. For example,
the Manatee Industrial Development Authority is authorized to purchase property

111 X . 112 113
to promote industry. Cities by their charter and counties may acquire
property by eminent domain. Lee County has authorized the use of the taxing
114
and bonding power to drain lands to increase their usability, By acquiring

and preparing #uitable lands, local government can encourage the location of

onshore facilities within their jurisdication.
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Direct Expenditure of Public Funda to Construct Facilities

In addition to constructing facilities through the lssuance of revenue
bonds, local governments may be able to directly expend public funds for the
construction of certain facilities. Nassau County has attempted to use this
approach by granting power to their Port Authority to acquire, comstruct,
and equip an "oil refinery and related facilities to be leased to a private

corporation,” with public funds. 113

Public Utility Water and Electric Rates

Many onshore facilities require large amounts of water and electricity.
If a county or city provides water and/or i1f a municipality supplies electri-
city, the rate structure may.be used to either encourage or discourage the

location of those facilities within the service area.

Econcmic Effect of Other Regulations

A secondary effect of certain police power regulations may make the cost
of onshore facilities prohibitive. For example, certain air and water pollu-
tion requirements may have the effect of forcing development elgewhere. The
Monroe County requirement that oil and petroleum product storage tanks be

116

underground creates a prohibitive cost due to the coral rocks and high water

table.

5. Local Pollution Regulations

Each county and municipality may establish and administer a local air
and water pollution programll? Any leocal program must be either comparable
with or more stringent than the state requirements.118 while the State Depart-
ment of Environmental Regulation has exclusive permit authority, it may delegate
this authority to local government.ll9 In addition to air and water quality

standards, local povernments can regulate or prohibit noise and odor pollution.

66



As many of the onshore development #ctivities present potential pollution
problems, a strict local program of pollution control could serve to further

regulate or discourage certain activities.

6. Harbor and Port Controls

Harbors and ports may be administered by various governmental units.
Independent port authorities or port districts may be established by special
act of the legislature, or port authorities may be established and operated
by local auth&rities [see "Ports" in Local Jurisdiction Section]. Certain
administrativé units, such as the Santa Rosa Island Authority, have jurisdic-
tion over ports within their boundaries.lzo The type of governmental unit
and the specifics of its enabling legislation dictate the types of controls
that may be exercised.

Florida étatute §315.03 enumerates certain powers granted to counties,
port districts, port authorities, and municipalities, including "powers neces-
sary to build, repair, and improve ports and port facilities."121 These powers
are supplemenéal to powers conferred by general, special, or local laws.l22

Activitids at the port may be controlled by port regulations or tariffs.
These may grant the port manager extensive discretionary powers in the day to
day administration of the port, including the right to accept or reject cargo
such as flammable or dangerous materials. 123 Thus, offshore oil and gas may
be prohibited from entering the port.

If the port authority or port district is autonomous, local land use con-
trols may not ppply. A port may choose to develop onshore facilities even
though the mungcipality or county within which the port is located opposes
this type of development.

Port tariffs can require the application of Coast Guard rules to the

handling and storage of flammable materials and to the discharge of petroleum
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products into port waters, 124 Dyking sufficient to hold the entire capacity

25 Port districts

of the tank may be required around petroleum storage tanks.l
may impose additional permit requirements in the interest of safety. For

example, Port Everglades requires a cutting and welding permit from the Port
Authority prior to using torches within the Port's jurisdiction. Liability
insurance is a prerequisite to obtaining a permit.126

Strict fire regulations may be imposed within the Port's jurisdiction.
Port Everglades maintains its own fire department trained in combatting petro-
leum fires, supported by mutual aid contracts with the surrounding municipal-
itiES.127 Additionally, all tugs operating out of Port Everglades must have
foam and dispersal capacity on board.

Potential oil spills can be planned for. Along with the safety measures
previously mentioned, ports may assess the cost of cleanup plus a penalty to
those responsible for the spill.128 Port Everglades has established a spillage
comnittee and each member contributes to a spillage fund.l29

Development of onshore facilities within port districts and port author-
ities may alsc be aided by the bonding powers of the port, the exemption from
local taxation of port facllities, and any taxing power conferred on the port

by general or special tax.130

7. Historic Preservation Districts

Historic preservation districts may be created within the Department of
131 . 132 .
State, or may be established by local govermments. These districts may
help protect certain historic areas from the impact of onshore development
activity. For example, a waterfront historic preservation district may pre-
vent a pipeline landfall in that area., The district may be able to acquire

property, thus giving the local government further protection.
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8. Area of Critical State Concern Designation

Up to five percent of the land in the state may be designated as areas of
critical state concern.133 Area may be designated if the area contains an
impact on environmental, historical, natural, or archaeological resources of
regional or Statewide importance.l34 Local governments can recommend study
areas through their regional planning council or themselves if there is no
planning council.135 Once an area is designated, detailed development regula-
tions must be developed in()rleayear.l36 As the development regulations will
primarily be designed to protect the area, development of onshore facilities
will be difficult. The Florida Supreme Court has held that the provision in
Chapter 380 allowing the governor and cabinet to designate areas of critical

7
state concern is unconstitutional.l3 The legislature is expected to

re-examine the process next gession.

‘9. Interlocal Agreements

Because of the multiplicity of govermmental units, a decision by one
local government to either encourage or discourage construction of onshore
facilities will impact on other local governments and may conflict with the
decisions made by neighboring jurisdictions. For example, a port district may
issue revenue bonds to construct a petroleum storage terminal within the port
district while the municipality or county encompassing or adjoining the port
may be adamantly opposed to any onshore development activity. The Local Gov-
ermment Comprehensive Planning Act process is designed to identify policy
conflicts betiween different government units.138

Local governmental units may jointly exercise power through a contract
called an inqerlocal agreementl39 or formation of a Council of Local Public

Officials.140 Through either process, local governments particularly affected

by offshore development can control the onshore impacts on an area-wide basis.
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10. Secondary Impacts

Any offshore o0il and gas development and attendant onshore facilities
will have many secondary impacts on the local governments in the area. This
secondary impact would include traffic, housing, schools, parks, police and
fire protection, and community facilities. However, these impacts are not
unique to offshore oil and gas development. It is beyond the scope of this

article to discuss these secondary effects.141
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II. DEEPWATER PORTS AND SHIPPING

Because of the continued United States' dependence on foreign sources
of oil, the shipment of o0il through the Florida straits and the possi-
bility of a deepwater port adjacent to Florida presents a real and growing
threat to local communities in the state. Unfortunately, while the impacts
on a local government could be great, methods for exerting local control
over these activities are not. All the primary activities occur offshore,
and regulation of these has, for the most part, been preempted by federal
and state law. However, the secondary growth impacts ongshore following
construction of a deepwater port and the potential environmental and economic
damage which would result from a large scale oil spill are matters which
could completely alter the characteristics of a community. A brief description

of these activities will serve to illustrate the potential problems.

A. Deepwater Ports - Faclilities and Impacts

Deepwater ports require water approximately 100 feet in depth-l The
100 foot contour off the Florida coast in only close to shore from Palm Beach
to Key West (in some places within the state's three miles jurisdiction)
and in the Pensacola-Panama City (13 to 24 miles off Bhore).2 This does
not preclude development in other areas, as pProposals have been made to
construct a deepwater port 30 miles off the Gulf coast of Manatee County
in 100 feet of water and another 12 miles off the Atlantic coast of
Fort Pierce.3

One of four basic types of facilities are likely. Single buoy mooring,
or monobuoy, consists of a buoy anchored by chains to submerged piles,

This system allows the ship to drift, thus aligning itself with the wind,
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waves, and current. A freely rotating floating hose carries oll from the
middle of the ship to the buoy. Once oil reaches the buocy, the oil passes
by submarine £oses to a submerged pipeline and then to shore.

A second type of facility, called conventional buoy mooring, locks
the tanker in a fixed heading by mooring it to several buoys.6 0il is
pumped from the tanker directly to submarine lines and then to shore. These
lines remain submerged when not in use and are marked by hose marker buoys,
permitting théir recovery when needed.

The third alternative is called a single pile mooring. While similar
to the monobudy in that the tanker is free to drift, the system replaces
the monobuoy and submarine hoses with a tower attached to the sea bottom.
A floating boom is used rather than floating hoses to unload the tanker.9

A fourth possibility is the construction of an artifical island with

10

a sea island Berth. The island could also contain a tank farm, and act

as a transshigment peint., As this is the most expensive alternative, its
construction dff the Florida coast is least likely.l1

The descriptions of the types of unloading facilities have assumed oil
would be piped onshore for storage. However, it is possible that the
storage facililties could be located offshore, Should this be the case,

01l could everitually reach shore either through pipelines, barges, or
smaller ships.

Specific dnshore impacts will include support facilities, pipelines,
storage facilities, refineries, and petrochemical industries.12 As with
offshore oil and gas development, the types and magnitude of onshore impacts
are dependent on the amount of oil to reach shore, However, the amount of

0il to reach shore is potentially much greater as a result of a deepwater

port, For example, in a scenario developed to study onshore impacts of
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of offshore oil and gas development for Manatee County a total of 77 lease
tracts were aggregated, projecting a peak daily production of 136,000
barrels of oil per day.13 In contrast, the proposed Seadock deepwater port
off the Texas coast would import four millions barrels per day.l4 So while
the types of onshore facilities would be similar, the actual onshore impacts

of a deepwater port can be much more severe.

B. Shipping - Volume and Impacts

The primary motivation for the comstruction of deEpﬁater ports is to
utilize supertankers, which because of econcmies of scale, transport oil
at a much lower per barrel cost than conventional tankers. Supertankers,
or very large crude carriers (VLCC's) can carry between 100,000 and 500,000
deadweight tons (dwt) of crude oil. Currently, conventional tankers used
to ship oil to ithe United States range from 30,000 dwt to 50,000 dwt.15
As is readily apparent, the potential danger from an oil spill is much
greater when VLCC's are used.

While supertankers would be attracted to a Florida deepwater port, they
pose a threat to Florida even abgent a deepwater port off its coast. Two
deepwater ports have been proposed in the Gulf of Mexico - Louisiana Offshore
0il Project, Inc. (LOOP) off the coast of Louisiana and Seadock, Inc. off the
coast of Texas. LOOP projects 675 tanker visits per year, with between 55 and 200

16 1¢ 1s 1ikely that a

of the loaded passages through the Florida Stralts.
majority of the ballast laden tankers will exit by way of the Florida Straits, thus
adding further congestion to thls narrow passage.l? The coastal impact area from
these trips has been defined as the area from Fort Pierce to the Dry Tortugas on

18
the Atlantic and the Dry Tortugas to Everglades City on the Gulf. Using

assumed tanker routes, a spill is possible anywhere along the coast from
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from the Dry Tortugas to Miami.l9 The environmental and econcmic effects

of a spill in this area can be devastating, since the area contains many
small islands, beaches, bays, coral reefs, seagrass beds, estuaries,
extensive co&;tal marshes, and many tourist facilities and fishing areas.

The danger to the state posed by the size of the ships and the number
of passages through the narrow Florida Straits is further compounded by the
20 year life pycle of tankers. Since nearly the entire present generation
of supertankers was launched between 1966 and 1975, the dangers of structural

failure will increase dramatically in the 1980's.20

C. Local Conﬁrol of Deepwater Ports

The types|of onshore facilities associated with a deepwater port will
be similar tol|the facilities accompanying offshore oil and gas development,
although the volume and thus actual omshore impacts associated with =z
deepwater port could be much greater. Since the types of cnshore facilities
are so similaf, the methods of local control which were discussed in the
offshore oil and development section apply equally here. Therefore, this
discussion will only be concerned with possible methods of local control of
the offshore facilities described in Section A,

The constyuction of any facilities off the coast of the United States

21 will be governed by the Deepwater Ports

and beyond thé territorial sea
Act of 1974.23 The territorial sea of the United States encompasses the
area within t&ree miles of the ccastline, so presumably any deepwater port

constructed beyond this three mile limlt, which is under state ownership

3 is subject to a combinstion

by virtue of the Submerged Lands Act of 1953,2
of state and flederal controls, However, the effect of Florida's three
marine league boundary in the Gulf of Mexico and the definition of

territorial seéa is unclear. While the state may have a certain amount
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of input through either adjacent coastal state statusz4 or through the

consistency provision of the Coastal Zone Management Act,25 a local
government has no direct input under the Deepwater Ports Act and may be
limited to comﬁenting on the Environmental Impact Statement which must be
prepared.

If a deepwater port is constructed within the state boundary (three
miles on the Atlantic, three marine leagues on the Gulf), a combination
of state and federal control will be exercised. The state would require
registration of the terminal facility under the Pollutant Spill Prevention

26

and Control Act. This Act imposes strict liability for any damage incurred

by the state or private persons as a result of an oil spill in Florida's
territorial waters, with a 1limit of $14 million or $100 per gross registered
ton of the vessel.27 If the discharge resulted from gross negligence or
willful misconduct, the liability is unlimited.28 This provision corresponds

to the limits of liability in the Federal Water Quality Improvement Act

29

of 1970. This no-fault liability covers both the terminal and any ship

destined for or leaving the terminal. The Supreme Court has held that the

30 as amended by the

Federal Water Pollution Control Act Amendments of 1972,31 which requires

Federal Water Quality Improvement Act of 1970

reimbursement to the federal government, does not preempt the field and

the Florida Act is in harmony with the federal acts.32 The Florida Act
allows counties and municipalities to exercise their police powers as long
as thelr exercise is noﬁ in direct conflict with the Florida Act, or rules,
regulations, or orders of the Department of Natural Resources under the
authority of Chapter 376.33 However, the counties and wmunicipalities can
not adopt similar programs of licensing and fees as are adopted by the state

Act.34 The key to exercising any power is the local government's jurisdiction

over its offshare area. As mentioned in the Offshore 0il and Gas Development
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portion of c#is paper, county or munilecipal jurisdiction over the site of
the port may allow the local govermment to adopt stricter air and water
pollution coﬁtrol standards than the state standards. These stricter
standards onld be enforced by the state when permitting the deepwater
port.35

One addiqional method of local control may be available to counties,
Where the county jurisdiction extends to the state boundary off-shore, the
DRI protess Qay apply to a deepwater port located within the county limits.
. The proposediconstruction of any water port is presumed to be a DRI.36
It is presenqu unclear whether the DRI process could be applied to offshore

areas, but iﬁ applicable, deepwater ports off the southeast Atlantic coast

may fall within local jurisdiction,

D. Local Control of Shipping

There are three main areas of regulation to control supertankers,
These are safkty requirements which regulate or prohibit passage of
supertankers within a local jurisdiction; safety requirements in construction,
equipment, and design of supertankers; and liability for oil spills, Oppor-
tunities for local control of these areas is minimal.

Neither the state nor any local govermment would have jurisdiction over
a supertanker?outside the territorial waters of the state. Once a tanker
came within the boundaries of the state, local influence would still be
limited by th# extent of local jurisdiction. Unless a municipality's
jurisdiction extended beyond the mean high tide line, no local control is
possible. Cobnties whose jurisdiction extends to the state boundary can at
least argue aﬁjurisdictional basis for regulation. Even assuming a super-
tanker would sail through a local jurisdiction, another seriocus barrier to

local control would be the doctrine of preemption, both on a federal and
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state level. The Supreme Court has held that the Ports and Waterways

537

Safety Act of 197 authorizes the federal government "to establish

n38 and. . ."by permitting the state to

vessel size and speed limitations
impose higher equipment or safety standards 'for structures only', impliedly
forbids higher state standards for vessels."39 This holding invalidated

a Washington state law excluding from Puget Sound any tanker in excess of
125,000 dwt. The court further supported this holding by citing a House
Report on the bill which discussed amending the bill to make "clear that
State regulation of vessels is not r:ioni:emp].al:ed.""40 In the same case, the
Supreme Court also invalidated a Washington state law requiring certain
design standard safety features, holding that Title II of the Ports and
Waterways Safety Act of 1972 "intended uniform national standards for design
and construction of tankers that would foreclose the imposition of different
or more stringent state requirements."41 Thus it would seem there is little
potential for local or even state control over the first two areas of
regulation.

There may be an opportunity for some local input im the area of liability
for oil spills. However, it should be noted that unlike the first two
categories of regulation which were designed to prevent oil spills, this
area involves after-the-fact assessment of costs. The Federal Water Quality
Improvement Act of 197042 prohibits the discharge "of oil into or upon the
navigable waters of the United States, adjoining shorelines, or into or

w43

upon the waters of the contiguous zone. This Act establishes liability

for the costs incurred by the federal government in cleaning up the pollution.

However, the Act still holds the owner or operator of a vessel liable 'under

any provision of law for damages to any publicly owned or privately owned

property resulting from the discharge. . .or. . .removal of any such o1l", %44
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The Act speciﬂically does not preempt any requirement or liability for
discharge of 511 into state waters imposed by any state or its political
subdivisions45 and allows any ''state or local law not in conflict with
this section".i46

Florida eQacted the Florida 0il Spill Prevention and Pollution Control
ACEA? which allows the state to recover its costs in cleaning up oil spills
and provides % remedy for public and private property owners against the
party responsﬂble for the spill.48 The Florida Act allows any county or
nunicipality to adopt similar liability provisions as long as it does not
directly conflict with the state law and as long as it does not adopt a
similar program of licensing or fees as established by the state Act.49

The Florida Act only imposes strict liability for damages incurred "as a
result of an o0il spill in the state's territorial waters from any waterfront
factlity. . .Qnd from any ship destined for or leaving such facility".so
Thus, the Florida Act does not cover supertankers passing by the state and
not using any:terminal facility. Therefore, it would seem that a local
government may enact a law allowing it to recover its costs in cleaning up
the oil sPill:and providing for a strict liability remedy for public and
private property owners against the party responsible for the bill.

Some poteﬁtial problems with this approach should be addressed. First,
the federal Act allows states to impose liability for the discharge of oil
into any waters within such state.51 It is not clear whether this means
the actual diécharge must occur in the state's waters or if the discharge
must merely r%ach state waters. Estimated shipping routes would bring
crude carrieré in the vicinity of 25 miles off the Florida coast.52 0il

would thus not be discharged directly into state waters, but would likely

drift into the state's jurisdictiom.
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Another potential problem is that, 1f the discharge must occur in
state waters for state jurisdiction to apply, presumably the discharge
would have to 6ccur within the jurisdiction of whatever unit of local
government sought to lmpose liability. A third problem is that the
Federal Limited Liability Act53 extends to damages cccurring on shore
caused by 01l spills. The Act limits liability of the vessel'’s owner to
the '"value of such vessels and freight 1:naru:li1:13".5!+ The court in the
Askew case specifically withheld judgment on whether that limitation
applies-or whetﬁer the limits of 1liability specified in the federal
Act applies.55 ‘It is clear from that case that unlimited liability has
been preempted by the federal Act.56 Therefore, any local act may be

restricted by the Limited Liability Act.
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ITTI. QFFSHORE POWER PLANTS

A. Introduction

Three major types of offshore electrical generating activity will be
addressed - floating conventional power plants, floating nuclear power
plants, and ocean thermal energy conversion (OTEC). Section B will
describe the elements which would compromise each of these generating
systems. Section C then analyzes the legal methodologies available for

local governments to exercise control over those activities.

B. Activities

1. Floating Power Plants

As with oil and gas development, the basic activities associated with
of fshore power generating systems include offshore structures, undersea

transmission cables, and onshore support and service facilities.

Floating Power Plant Structure

A floating power plant would generally be located atop a barge-like
platform which would float inside a protective breakwater. The breakwater
must be designed to withstand both hurricane force winds and storm surges,
and collisions with ships. Different types of breakwater designs exist,
including perforated concrete caissons and rubble mounds supported by
concrete dolos. The entire structural system would occupy about 100
acres of sea bottom. To keep the cost of construction of the breakwater
to a reasonable level, the maximum sea depth should be 70 feet.l It
is estimated that the effect of the breakwater on current patterns
should not be important beyond about one mile from shore. There should
not be an observable effect on the shoreline if the plant is located more
than two miles offshore.2 Additionally, it has been estimated that

there should be no detectable shoreline changes directly attributable
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to the breakwater as long as the structure is located several breakwater
widths from the shoreline, although the effects of acerction may be greater

if the strudfure is located opposite an estuary mouth.3 A major environmental
concern with any floating power plant is thermal pollution. One of the major
advantages to an offshore location is the availability of sea water for
cooling., Most designs utilizing sea water call for a once-through cooling
system. This results in a high discharge of heat into the ocean. Heat is

considered a pollutant under the Federal Water Pollution Control Act,

Undersea Transmission Cables

Electrical transmission lines from the floating power plant to shore
could be either overhead or beneath the sea floor. In all likelihood, the
cables will be buried undersea, since this method provides safety, reliability,
and aestheti& advantages.5 Undersea cable should be buried at least ten feet
deep and wouid probably be continuous cables laid In trenches created by narrow
jets.6 Corridor width will vary, whether the lines are overhead or underground,
depending onithe number of cables and separation distance required. For
example, a two unit nuclear power plant would require 15 cables with a corridor
of between 600 and 1200 feet.7 The width of alteration in a seaprass area or

marshland area may exceed the construction area width by a factor of 5 or 6.8

Onshore Support and Service Facilities

During the construction phase, a shore support facility would be necessary
both as a depot for construction materials and supplies and as a persommel
transportation base. The facility would probably be comprised of offices,
storage areas, parking lots, and a loading dock. In addition, a casting yard for

the production of caissons, dolosse, and other cement shapes may be required.9
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During the operatiocnal phase, three main facilities would be required.
First, a shore support facility would be required for the transportation
of operating and maintenance personnel and materials to the offshore power
plant. This support facility would probably be in the same location as
the construction support facility and would require about four acres of
1and.10 Transmission facilities would be needed to carry the electricity
from the landfall of the transmission lines to the switchyard. The
transmission lines may be underground, overhead, or a combination of both.
If underground lines are used, the lines may be enclosed inside a pipe
with 0il under pressure acting as an insulat:or.12 Should this method be
used, two pumping stations will be required to circulate the oil through
the system, These stations, one located near the landfall and the other at
the switchyard, would occupy about 7500 sq. ft. and require about an acre

of land.13 A 100 foot right of way for burying the lines would require

about 12 acres per mile.14 In the alternative, overhead transmission lines

require 350 foot right of way or 42 acres per mile.15 The switchyard

should require approximately ten acres of land.16

Fuel Requirements

A conventional power plant would be fueled by either coal or oil.
Should coal be used, barges would most likely be used to deliver the coal
to the power plant. Some type of storage arrangement would be necessary
at the power generating facility, such as secure anchorages within the
breakwater for barges. Additionally, more land may be required for the

onshore support facility to ensure an adequate supply of coal. The
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resultant ash would alsoc have to be shipped ashore and disposed. 011
would probably be delivered to the floating power plant by tanker. This
would necessitate an unloading facility and storage area inside the
breakwater. Another alternative would be to pipe o0il to the power plant
from an onshore storage facility, This optiom would require land for
oil storage, a pump station, and the laying of submerged cable from the
storage area to the offshore site.

A nuclear power plant requires the delivery eof 30 metric tons of
fresh nuclear fuel annuzlly. In addition, 30 metric tons of spent nuclear
fuel and several hundred 55 gallon sealed steel drums of solid radiocactive
wastes must be removed from the power plant yearly.18 It is anticipated
that these wastes would be shipped by barge to a shore facility or transfer
point, where they would then be sent by truck or rail to a fuel processing

1
plant or waste disposal facility.

2. Ocean Thermal Energy Conversiom (0.T.E.C.)

The theoretical principal behind Ocean Thermal Energy Conversicn is
that 'warm seawater from the ocean's surface and the cold deep water
below are pumﬁed through a heat exchanger that employs a working fluid,
such as ammonia, propane, or freon, in a classical closed cycle. The
warm water vaﬁorizes the working fluid which turns a turbine."?® while
the processiné systems will be contained on a platform, the electricity
generated by Lhe turbine can either be transmitted to shore or used to
manufacture a; intermediate high energy product such as hydrogen, methancl
or ammonia at:the OTEC site.2l This product would then be shipped to
shore. Shoulﬁ the electricity be transmitted to shore, undersea transmis-

sion cables would run from the platform to an onshore switchyard and substation.22
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In addition, a dock and warehouse base to service the plant would be

constructed.

C. Legal Controls

1. Florida Electrical Power Plant Siting Act

Many of the activities which would comprise an offshore power system
are governed by the Electrical Power Plant Siting Act,23 which to a large
extent, preempts local control. The Act provides for a one-stop site
certification process, replacing most of the permits that would normally
be required from the state or local governments. "Site” is defined to
include offshore sites within the state's jurisdiction.24 Thus any
electric power plant constructed up to three miles beyond the mean low
water mark into the Atlantic Ocean or up to three marine leagues into the
Gulf of Mexico would be covered by the Act. Conversely, any power plant
constructed beyond the state's jurisdiction would not be covered by the Act.
"Electric Power Plant" is broadly defined to "include any steam or solar
electrical generating facility using any process or fuel, including nuclear
materials, and shall include associlated facilities and those directly
associated transmission lines required to connect the electrical power

w25 Tpe Act establishes the

plant to an existing transmission network. . .
process to be followed in certif&ing a site and delineates the responsibilities
of the state agencies and local government involved. The underlying

rationale of the Act is that the decision to certify a site should only be
made after the need for electricity is balanced against any adverse environ-
mental impacts occasicned by the new power plant.26 The Department of
Environmental Regulation is the lead state agency and is responsible for
evaluating the environmental impacts.27 The Public¢ Service Commission

determines the need for the power to be supplied by the new power planl:.28
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Procedurally, the Act provides for the appointment of a hearing officer;29

a determination by DER of the completeness of the application;30 a land use
hearing in the county of the proposed site, solely to determine if the
proposed site is consistent with existing land use plans and zoning
ordinances;31 a certification hearing;32 the submission of a recommended
order by the hearing officer to the Board (the Governor and Cabinet);33
and the issuance of a written order by the Board either approving the
application, approving the application with modifications or conditions,
or denying the application.34
There are two main stages at which local participation is invited -
the land use hearing and the certification hearing. The sole igsue
addressed at the land use hearing is the consistency and compliance of
the proposed site with the local land use plans and zoning ordinances. If
the board finds that the site does conform, the Act prohibits the local
government erm thereafter changing the land use plan or the zoning.
If the board holds that the site does not conform, the applicant must apply
to the local govermment for a change in the land use plan or the zoning.36
Local governménts may deny the application, but their decision is not
final. The Act allows the applicant to appeal a denial by the local
government to the board, and the board is empowered to grant a variance
to the local land use plan or zoning ordinance.37 Should the beard not
grant a variaqce, no further action is taken on the application untll the
proposed site conforms with the local land use plan or zoning ordinance.38
By filing notice of intent to be a party at least 15 days prior to the
land use hearing, any county or municipality in whose jurisdiction the
proposed plant is located can become a party to the certification

39

proceedings. This would provide the local government an opportunity
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to participate in a review of the application om its merits.

The Electrical Power Plant Siting Act preempts state and local laws
which conflict with the Act.qo However, the act specifically allows
local goveraments to charge fees and to require that comstruction be in
compliance with local building codes, standards, and regulations.41
These provisions provide a significant opportunity for local control over

power plants.

2. Local Controls

While the Power Plant Siting Act preempts local control to a certain
degree, there are two main categories of activities which are not addressed
by the Act, agd therefore are open to local control. First, if an offshore
power plant is located beyond the state's offshore jurisdiction, the
provisions of the Act do not apply. While the actual facility would not
come under local control (since local jurisdiction cannot exceed the
state's), the attendant offshore and onshore activities which would normally
be covered by the Act would now be governed by the law of the jurisdiction
within which Ehe activity is located. The major activity which would be
open to local‘control is the offshore and onshore transmission lines from
the plant to Ehe switchyard.

The second type of activities are those which would not be preempted
by the Power Plant Siting Act even if the power plant is located within
the state's jﬁrisdiction. Included within this category are the onshore
support and service facilitles and the onshore activities associated with

the various fuel alternatives.

Transmission Line Controls

Transmission lines from power plants located beyond the state's

jurisdiction would be susceptible to the same types of controls as oil

96



and gas pipelines.42 Specifically, state and possibly county dredge and

fill and pollution control permits would be required for submerged pipelines.

Local Land Use Plans

Local governments can encourage or discourage the location of
switchyards and onshore support and supply bases by providing or not
providing suitable land for such activities in their comprehensive plans.
For a more detailed discussion of the local Government Comprehensive

Planning Act and its application, see Section II C, Part One.

Land Development Regulations

The major land development regulations available to local governments
are zoning, subdivision regulations, platting regulations, and building
and construction codes. While this section will identify some potential
applications of each of these regulations, a more detailed description
of each may be found in Offshore 0il and Gas Development Section.

The Power Plant Siting Act requires that the site be in conformance
with local zoning ordinances. Theoretically, counties, whose jurisdiction
extends to the state boundary offshore, and any municipality with extended
jurisdiction, could enact zoning ordinances which would govern offshore
power plants. However, this method of control is somewhat 1illusory,
since the Power Plant Siting Act allows the Govermor and Cabinet to

43 This preemptive power

grant a variance to local zoning ordinances.
does not extend to the onshore support and service facilities; thus

these facilities are subject to local zoning controls.,
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Subdivision regulations, platting regulations, and building and
construction codes would also apply to the onshore support and service
facilities. Additionally, building and construction codes are specifically

44 g0 these would also apply

not preempted by the Power Plant Siting Act,
to any power plant on transmission lines constructed within a local

jurisdiction.

Harbor and Port Controls

Another important method of local control is the regulation of ports.
As mentioned in the activities section, the onshore support base would
require a loading dock for equipment barges and ships. Of particular
concern would be the shipment of fuel and retuxrn of fuel by-products,
Specifically, should the power plant be fueled by coal, large amounts of
coal would have to be harged out to the.power plant and return shipment of
ash would be received, If the power plant is nuclear, radioactive fuel
must be shipped to the plant and used fuel and radioactive wastes would
be unloaded at the facility. Local government, either under their police
power or through port authorities may desire to either enforce special

controls or prohibit these shipments altogether.
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CONCLUSION

The Florida coastal zone management program is presently in a state of
disarray. The legislature has énacted the Florida Coastal Zone Management
Act of 1978,1 which is a grant of authority to the Department of Environ-
mental Regulation as the "lead agency" to compile a program based on
existing statutes and rules.2 It was the intent of the legislature not
to amend existing statutes or provide any additional regulatory authority
to any governmental agency.3

The Department of Environmental Regulation has been placed in a very
difficult position. The application for federal approval under §306 of
the Coastal Zone Management Act will contain program policies that only
reference existing statutes and existing implementing administrative rules.
DER will be forced to rely on the voluntary cooﬁeration of other state
agencies such as the Division of State Planning and the Department of
Natural Resources, which have authority in areas rFlating to coastal zone
management. This will prevent the formation of a unified coastal zome
management plan administered by a single agency or council of representative
agency members.

Alternativeiy, local governments are left to cope with potential onshore
impacts of offshore energy activity. However, as the legislature perhaps
recognized, there are many existing state laws which provide local
governments an opportunity to prepare for onshore impacts. Local
governments may also choose to participate in the coastal zone management
program.

Local governments should become aware of the potential problems and
utilize existing authority to prepare themselves. However, since local
governments have no control over the actual energy activity outside their

jurisdiction, they will have to depend upon existing state and federal
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authority to control that activity. While local governments can provide
significant protection to Florida citizens, only a combination of federal,

state and local powers can provide total protection.
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poe————————
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The Division of State Planning in the Department of Administration will
continue to act as the lead state planning agency. It will hopefully cooperate
in developing a unified coastal zone management policy by utilizing its planning
and management authorities relating to: (1) the development of the regional
impact process; (2) the A-95 review process; (3) the ten year site plan require-
ments; (4) the review of the state budget; (5) the state comprehensive plan;
and (6) its authority under §308 CZMA Amendments of 1976 to administer the
Coastal Energy Impact Program.

4The local governments may develop a coastal zone protection element pur-

suant to Florida Statute §163.3177. Financial and technical assistance will be
made available to those local governments affected. Fla. Laws Ch., 78-287 (1978).
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