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Wetlands-Related Legislation in the United States

Introduction

I. General

Recent years have seen a significant increase in the

awareness and appreciation of the general public for the condi-

tion of the environment and its relation to the quality of

human life. Commensurate with this increased concern has been

a growing realization of the need to accord special protection

to certain areas that have exceptional importance for the en-

vironment in general, but which, because of their delicate

nature, are seriously threatened by the demands that modern

life has placed upon them. One such area is wetlands, more

popularly thought of as marshes, swamps, bogs, flood plains,

estuaries, and similar names that. may or may not be peculiar

to given localities.

Wetlands may be inland or coastal, and the water associ-

ated with them may be fresh, salt, or brackish. In their

natural state they serve a number of importan.t functions for

both man and the general environment. For example, by preser-

ving natural drainage, wetland areas help to prevent destructive

erosion; to a significant extent, though not unlimited, they

act as filters to prevent water pollution; and their unique

ability to absorb and hold large quantities of water makes them



useful for flood barriers and. storm and hurricane protection.

Their water-holding qual ity also makes them important as a

source of replenishment for underground aquifers. Wetlands

are also important wildlife sanctuaries; they are nesting and

watering sites for many valuable waterfowl, and are important

and fertile fish spawning grounds. Coastal wetlands, especi-

ally estuarine areas, are extremely important in this last

respect. Xt has been estimated that at least 65 percent of

our nation's commercial fish and shellfish resources and most

of our marine sport species are dependent upon the estuarine
lenvironment during all or part of their life cycle.

In their natural state, wetlands and their associated

water areas are used by humans for such varied activities as

navigation, boating, fishing, swimming, and other recreational

uses including simple enjoyment of their natural scenic beauty.

They are also used for aquaculture, and they provide natural

laboratories for biological and other scientific research.

With varying degrees of alteration of their natural

state, often accomplished by dredging fill material from adja-

cent water bottoms and depositing it on low-lying land areas,

wetlands can be made to serve other purposes. Among these are

transportation, port and terminal facilities, mining, exploi-

tation of underlying fossil fuels, agriculture, industrial



development, and. residential development. Although the earlier

listed uses of wetlands in their natural state conflict to some

extent with each other, expecially when carried on on a large

scale, these latter uses whereby the natural state of the wet-

lands is significantly altered cause by far the most extensive

and long-range damage ta the wetlands environment . Likewise,

the conflict among various uses is maximized when these latter

uses are involved.

For example, dredge and fill operations harm plant and

animal life in the surrounding waters by outright physical dis-

placement, by destroying food supplies, and by increasing the

turbidity of the water; beach erosion is often caused by impro-

perly located structures; and pollution from domest,ic, indus-

trial,,or agricultural sources, or from the extraction of mineral

2resources, destroys marine and aquatic life in a variety of ways.

Population increases, especially in the coastal region, serve

to compound the problem by increasing the demand for commercial

residential, and recreational sites, as well as for heavy indus-

tries and deep-port facilities. It has been estimated that 45

percent of the American population presently lives within 50

miles of one of the nation's coastlines, and that this figure
3

will increase to 75 percent by the turn of the century. In

the past, wetlands have been a desirable place to locate many



of these aforementioned sites because the land could be acquired
at, very low prices, filled inexpensively  often from nearby
state-owned lands! and resold at a substantial profit.

Needless to say, this largely unbridled and unregulated

development began to result in the destruction and despoliation
of large areas of wetlands  a well-known example is the San

Francisco Bay area! and state legislatures gradually responded
to the cries of public outrage that followed. To date, nearly
all coastal states and many inland states have enacted statutes
that purport, in one form or another, to protect and regulate
the use of at least some portion of their wetlands. Abstracts
of these statutes have been compiled in the appendix. Before

proceeding to a discussion of their specific provisions and the

common problems they all faced, however, a few generalizations

can be made about the overall pattern of state regulation of
wetlands currently existing in this country.

First of all, it can safely be stated that a tremendous
variety exists with regard to the statutes enacted so far. No
two states' statutes are exactly alike, although there is a

fair amount of similarity within regional areas. Second, some
states deal only with state-owned lands, while others deal with
state and private lands. Maryland distinguishes between the

two, providing stricter controls over the state lands. Third,



different treatment for salt and fresh water wetlands is the

general rule, with most states dealing only with one or the

other. By far, coastal wetlands have received the most exten-

sive treatment, probably because of the importance of food pro-

duction in estuarine areas. Freshwater wetlands have received

more treatment in inland states then they have in coastal states

but this is often as a part of a larger scheme for the preser-

vation of natural areas. The lack of treatment of freshwater

wetlands in coastal states is not. readily apparent. At least

one coastal state, Alabama, still maintains a declared policy

that it is in the interest of the general welfare to promote

drainage of freshwater wetlands, notwithstanding its enactment

of a comprehensive regulatory scheme for coastal wetlands. A

few states, notably Connecticut, have separate acts for inland

and coastal wetlands. Fourth, some states differentiate their

treatment on the basis of navigability of the associated waters,

some treating only navigable waters' wetlands and others both

navigable and non-navigable. Apparently this distinction,

where made, is based on the greater magnitude of the public

interest in navigable waterways. Finally, important differences

exist among the states with regard to the methods used to define

the boundaries of the protected wetlands and the administrative

schemes set up to implement and enforce the legislative policy.



These categories merit treatment in somewhat greater detail.

II. The Problem of Definitions

Although nearly everyone has some idea of what a swamp

or marsh looks like, delineating their boundaries for legal pur-

poses can present a significant, problem, as is evidenced by the

variety of approaches used by the different states.

One group of definitions simply includes "wetlands,"

"swamps," "overflowed lands," etc. as part of a larger system

of protected "natural areas" or "open spaces" or some similar

term. The agency in charge of regulating such areas is typically

charged with the responsibility of surveying and mapping the area,

and depositing copies of the surveys and maps with appropriate

local planning agencies. This approach is generally followed

by the inland states.

A similar approach includes simply a general description

of "swamps," "bogs," etc. whose location is to be designated

specifically by a particular state commission, for example, the

Department of Rcology. This approach is followed by Washington

and New York. Also, other states  e.g., Alabama! sometimes pro-

vide for a more precise identification of the boundaries of the

area subject to the program to be made by the commission in

charge of the program.

Connecticut uses a unique classification system for its



inland wetlands: a system based on soil types designated by

the National Cooperative Soi3. Society as poorly drained, very

poorly drained, alluvial, and flood plain.

The remainder of the classification systems generally

are based on one of the following, or some combination thereof;

1! types of vegetation found in the area  usually there is a.

liat of possibilities, the presence of any one of which will

suffice!; 2! specified distance from a certain water level or

specified elevation with reference to a certain water level for

certain waterways, upon which a navigability restriction may or

may not be imposed. Zn some states these distances may include

the flood plain if ita distance or area. is greater than would

otherwise be included. Also, Virginia uses a factor �.5! mul-

tip3.ied by the tidal range for the elevation rather than an

absolute measure; �! subject to tidal action, either naturally

or by artificial waterwaya, or subject to regular or periodic

or occasional flooding  storms and storm tides excepted! . �!

appears only in combination with �! or �! above, but �! and

�! may exist alone or in combination with each other. Addi-

tional3.y, some states impose minimum size requirements on the

area before it will qualify for protection, and some states

include provisions whereby the regulatory agency may include

specific areas whose protection it has determined to be necessary



for the protection of fish and wildlife.

The vegetation method has been criticized as being impre-

cise, but arguably it is ophite precise: either an area has a

certain type of vegetation on it, or it does not. Ef the vege-

tation method were coupled with a minimum size requirement and

a suitable method for encuring that the perimeter of the area

in question did not go past the vegetation line, the basis for

this objection would seem to disappear. Vegetation classifica-

tions have the additional advantage of assuring that the area

sought to be protected has biological significance.

Classifications based on distance or elevation from a

water line are admittedly precise although those based on eleva-

tion may be difficult in practice to ascertain. However, as

with any classification based on arbitrary numbers, the area

that received the protection may not be coincident with the area

that needs protection. This classification may include areas

that are not wetlands and exclude areas that are.

Connecticut's method based on soil classification is

similar to a classification based on vegetation, since it can

be expected that in a natural setting specific types of vegeta-

tion will be associated with certain types of soil. Zt may be

somewhat broader, however, since presumably it would include

areas in which the vegetation has been destroyed by pollution,



III. Administrative Schemes

One general administrative pattern, with minor variations

and exceptions, is used by most of the states having wetlands

legislation. Under this pattern a state agency  either existing

or newly created! is given authority to promulgate rules and

regulations controlling activity in wetlands areas in accordance

with a specified state policy which usually refers to the value

of the fish, wildlife, natural resources, recreation, etc. pro-

vided and protected by the area. The statute may specify per-

missible uses and activities or prohibited ones. A permit is

generally required to engage in prohibited  usually termed

"regulated" ! activities. These activities concern dredging and

filling for the most part, butt also include major types of con-

struction  minor constructions that, do not impede the natural

flow of water are usually excepted! The applicant may be re-

quired to supply sufficient information regarding the activity

to allow the agency to evaluate its ecological impact. Usually

a public hearing is required before the state agency or local

authorities, at least in the case of major projects. If the

hearing is before local authorities, provisions for review by

the state agency are generally included. The agency may incor-

porate conditions or restrictions into the permit in most in-

stances. Finally, provisions to ensure procedural due process
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are included, such as administrative or judicial review. Pay-

ment may be made to the aggrieved party if it is found that the

regulation of the use of the property is so extensive as to

amount to a taking of the property without just compensation.

The agency may also be authorized to grant a variance in such
4

an instance.

Another method used to regulate wetlands is by zoning.

This method is popular among the states bordering on the Great

Lakes, but has not, been used much elsewhere. The general pat-

tern here is that the state enacts guidelines for the local

governmental bodies to follow in establishing zoning regulations

in regard to wetlands areas. Usually a certain date is specified

for adoption of the regulations. Zf satisfactory regulations

have not been adopted by the deadline date, the state adopts
its own for the area. Usually a set of model regulations is

published with the zoning enabling act, and these are to be

adopted if the local governing bodies do not comply.

A hybrid between the two approaches is used by Virginia.

There, specified permissible uses are provided in local zoning
ordinances. Any other uses require the issuance of a permit
from the local zoning authorities.

Another method, used primarily by inland states, is for

a commission to be created that is empowered to acquire fee simple
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or lesser interests  including "scenic easements"! in lands that

it deems appropriate for preservation purposes. Typically these

commissions are not granted the power of eminent domain for this

purpose. This method is ideal, from a theoretical standpoint,

for protecting the private property interests of the landowners,

but it would obviously be economically impractical or even im-

possible for a state having large areas of wetlands in the hands

of private property owners.

IV. The "Takin " Issue

A complete discussion of the taking issue and all the

theories and refinements the judiciary has given to its applica-

tion in various instances is beyond the scope of this introduc-

tion, but, it has received considerable elucidation in the legal
5

literature. Without oversimplifying, it can probably be safely

stated that a taking for wetlands purposes occurs, for which the

payment of just compensation is required under the fifth amend-

ment of the U.S. Constitution, when governmental regulation of

a. landowner's property becomes so extensive as to deprive him

of all reasonable  i.e., profitable! use of his property. Some

regulation is permissible under the police power  health, safety,

morals, and general welfare of the community!, but it must not

be so extensive as to constitute a taking. Needless to say,

where this line is to be drawn has been the subject of considerable
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litigation. The most recent decision from a state supreme court,
6

Just v. Marinette Count , has adopted as its test for compensa-

bility whether the restrictions restrain harmful conduct or whe-

ther they secure a benefit not already enjoyed by society. If

the former, no compensation is due; if the latter, compensation

must be paid.

The relevant question for wetlands regulation is whether

the general validity of state developmental controls in wetlands

areas can withstand constitutional attack. At present there is

insufficient case law to give a final answer to this question.

The courts of Massachusetts, Connecticut, Maine, California and

Wisconsin have considered the question, and the more recent de-

cisions seem to offer a cautious "yes" as the answer. This

view is supported by most of the prominent commentators in the
7

area. At any rate, it seems clear that courts wi 1 1 rely on

zoning principles to determine the reasonableness of land-use

restrictions in wetlands areas. It also seems likely that the

following considerations will be important: 1! %%ether the

statute provides for payment of compensation or issuance of a

variance in the event a court finds that a taking has occurred;

2! 0he extent of the loss to the landowner under the restrictions;

3! whether the land has some use in its natural state, or alter-

nate uses permissible under the st8tute that have some value;
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and 4! whether the owner receives a tax benefit by having his

land classified as wetlands.

Finally, it should be pointed out that the mere finding

that a taking has occurred with regard to one or even several

landowners will not invalidate the statute; the statute itself

must constitute unreasonable regulation of the land in question.

By merely finding a taking in an individual instance, courts do

not deny the usefulness of wetlands regulations; they simply

determine that society rather than the individual should bear

the costs it has imposed on that piece of land.



F 0OT NOT E S

1 Hearin s on Estuarine Areas Before the Subcommittee on
Fisheries and Wildlife Conservation of the House Committee on

Merchant Marine and Fisheries, 90th Cong. 1st Sess., 29 �967!.

2 Ausness, Land Use Controls in Coastal Areas, 9 CALIF. W.L.
RZV. 391, 394 �973!.

3 ld.

4 See id. at 409-10.
5

For an excellent discussion of the taking issue and its
application to wetlands, sae Ausness, ~su ra note 2, at 413-18;
Ausness, A Surve of State Re ulation of Dred e and Pill 0 era-
tions in Nonnavi able Waters, 8 LAND 6 WATER L. REV. 65, 72-91
�973!; Comment, The Wetlands Statutes: Re ulation or Takin ?
5 CONN. I . REV. 64, 72 � 99 �972!; 86 HARV. L. REV. 1584 �973! .

6
56 Wis. 2d 7, 201 N.W. 2d 761 �972!.

7
See authorities cited ~su ra note 5.
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