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Abstract

This report traces the development of wetland management and the present
permitting practices in coastal Louisiana. Of the various state and
federal agencies that have heen involved in water control activities,
the U.,5. Army Corps of Engineers and the Louisiana Wildlife and Fisher-
ies Commlssion have emerged as the main agencies of control,

The Corps's New Orleans Office issues more than half of all U,.S5. dredg-
ing permits. The number of permits has doubled since passage of the
Federal Water Pollution Control Act Amendment of 1972. The intensity
and location of permit actioms in 1970 and 1974 were examined by plot-
ting the location of each permlit on 1:250,000 orthophotomosalcs. Com-
puter analysis of permit information showed that the greatest concen-
tration of permits exists in the Terrebonne and Barataria management
units. The steadily increasing dredging activity converted 2,835 acres
of wetland to open water in 1974.

The 1974 Constitution mandated consolidation of numerous management
functions in an Office of Coastal and Marine Resources. This may
strengthen future efforts to sustain multiple use and productivity
of renewable coastal resources.

vii



Introduction

Vast quantities of gseafood, waterfowl, and furs come from the 10 million
acres of coastal wetlands in Louisiana., Each year commercial fishermen
harvest some 80 million pounds of shrimp, 10 million pounds of oysters,
and close to a billion pounds of fish (mostly menhaden). Annually,
sports fishermen catch an estimated 100 million pounds of estuarine
fishes, and trappers market over 2 million pelts that yield about $10.8
million. The annual recreational value of the coastal area is estimated
to exceed 5120 million (Teouisiana Advisory Commission on Coastal and
Marine Resources [LACCMR} 1972).

In addition, large amounts of oil, gas, salt, and sulfur lie beneath the
surface of the marsh. Extraction of these resources, the associated
refining and manufacturing activities, and agriculture have placed
stresses on the environment. Industrial growth has in turn increased
the population and brought demands for roads, homes, and cther services.
The low wetland region is exposed to river flooding and Gulf storms;
this has necessitated construction of extensive public works structures
as well as port and navigational facilities. Ewven with these extensive
miltiple uses the region remains remarkably resilient, but some areas
have reached critical levels of stress and deterioration. Consequently,
the people of this state are becoming more conmcerned with matters re-
lating to the environment and how these matters are administered. Many
agencies have not vet adopted comprehensive policies for administration
of the coastal zone as a unique entity and no special importance is
ascribed to activities in the coastal area (LACCMR 1972).

Historically, the only governmental organizations having roles that
approach a comprehensive overview of the region's many activities are
the Louisiana Wildlife and Fisheries Commission and the U.S5. Army Corps
of Engineers. At present the Corps's New Orleans District annually
issues more than half of all U.S. dredging permits. The existing permit
system and recent court actions requiring the Corps of Engineers to
exercise its full authority under the Federal Water Pollution Control
Act—-FWPCA--make the Corps the dominant federal element in Louisiana
coastal zone planning. (Appendix contains Federal Register 40[144]:
Rules and regulations giving U.S. Army Corps of Engineers its authority.)

Including the Louisiana Wildlife and Fisheries Commission, there are
twenty-six state agencies that have varying degrees of interest and
authority in coastal zone matters. Four or five of these agencies are
truly active in coastal zone affairs and must issue "letters of no
objection" to assure approval of project or permit requests. This
report traces the development of controls on coastal environmental
impact in Louisiana leading to the present permitting system. This is
done by discussing the history, functions, and interactions of the
different agencies in the state, and by looking at the trend in permit
requests.




Louisiana state agencies vary widely in organization and relationship to
one another. In addition, there is considerable variation in the method
of appointing agency heads or boards and their selection of high-level
executives, For example, at present the Department of Wildlife and
Fisheries and the Department of Highways have appointed boards which in
turn appoint the department heads who administer the respective programs.
In the Department of Public Works, a governor-appointed board and
department head share responsibility for administering the departmental
program. In many cases the authority and responsibility for carrving
out similar functions is widely dispersed, a situation which presents
logistic problems. For example, 13 independently appointed statewide
boards, commissions, and committees, and two state officials——in
addition to the state commissioner and the Department of Agriculture--
are involved in carrying out various agriculture programs (Public
Affairs Research Council 1964)., However, the state government was
reorganized by the 1976 legislature to correct some of this overlap.

The more than 260 agencies in the state, each with its own function,
present communication problems. Also, there are situations where no
formalized standards, criteria, or environmental guidelines for review-
ing projects exist. The lack of rules and regulations probably reflects
the difficulties inherent in trying to accomodate all the varied in-
terests that occur in the complex coastal region. In addition, the
coastal parishes have a strong tradition of attempting to run their own
affairs without state regulation or guidance.

Figure 1 shows the present distribution of resource management responsi-
bilities in the coastal area. The list is incomplete since it shows
only major activities that have significant effects on the coastal
environment. Many agencies share decision-making, an overlap that
creates problems.




History of Agency
Development

Even before the Civil War several federal and state regulatory agencies
existed in Louisiana. Among these were the U.S. Army Corps of Engineers
and the state Board of Health, Land Office, and Board of Public Works.
Qf these, the Corps of Engineers exerted the most power and influence
on the Gulf Coast region. Around 1820, the Corps was given civil
project responsibilities. In 1824, the federal Survey Act authorized
the President to employ the Corps in drawing up surveys, plans, and
estimates for routes or roads of commercial or military importance.
During the period 1824 ro 1854, the Corps's main concern was clearing
the Mississipppi River and improving it for navigation. With the
election of Andrew Jackson in 1829 changes in governmental policy
resulted in cutbacks of Corps activity in the South. After this the
Corps concentrated on building fortifications around New Orleans. A
full-scale program of development through the Corps was delayed until
after the Civil War. However, this pre-war involvement of the Corps of
Engineers does mark the beginning of concerns at the national level.
The Corps's mode of organization evolved at the same time, and several
important public works near New Orleans were initiated (Cowdrey 1971).

In the period 1830 through 1850, several state boards developed. The
Board of Public Works was created (1832) to aid in alleviatiang flood
problems., The Land Office was formed (1844) to locate state-—owned
lands and dispose of or sell them. The Board of Health was founded a
few years later (1855) and its main duties involved trying to halt the
spread of disease in Louisiana. The board examined ships arriving at
Louisiana ports for contagious diseases and urged the deepening and
maintenance of all drainage ditches.

Before the Civil War and immediately thereafter, Louisiana began to
recognize the need for conservation practices and the necessity of
protecting its wildlife. In 1857, the state enacted its first conser-
vation law. This law prohibited anyone from shooting wild duck, snipe,
or water hen in any state waters within S5t. Bernard Parish before 6
a.m. and after 2 p.m. The penalty, if caught, was a fine of not less
than $10 and not more than $20. By 1870 an act covering oyster regu-
lations had been passed. Between 1871 and 1896 this act was amended
several times, repealed, and re-enacted (La. Dept. Cons. 1920).

In 1899 another conservation development occurred inadvertently at the
national level. The River and Harbor Act was passed in that year
forbidding the filling, dredging, erection of structures, and dumping
of refuse in navigable waters of the United States without permission
of the Corps. The limit of '"navigable waters' was defined as reaching
to the "high-water mark.” This act was evidently passed solely to
prevent obstructions to navigation, but later it would become useful
for preventing water pollution (Cowdrey 1971).
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Fig. 1. Responsibilities of various state agencles in Louisiana before 1 July 1977,




In 1900 the legislature of Louisiana decided to study the needs of the
oyster industry. In 1902 the Oyster Commission of Louisiana was created.
At the same time the federal government enacted the second River and
Harbor Act. Section 1 of this act required any individual or corpora-
tion wishing to do work in any navigable river to submit plans for
approval by the Chief of Engineers of the Corps of Engineers. The
regulatory authority established in the River and Harbor Acts provided
guidelines for the Corps until 1972 (Federal Register, 25 July 1975).

The intensive exploitation of the state's resources--forests, fishes,
minerals, and furbearers——began at the turn of the century. Under the
national leadership of Theodore Roosevelt and with the cooperation of
Louisiana's governor, the people in the state came to realize that
contrels had to be placed on those exploiting the resources. As a
first step, the Oyster Commission and the Commission for the Protection
of Birds, Game, and Fish (created in 1908) were combined in 1912 into
the Conservation Commission of Louisiana. The commission was granted
jurisdiction over all natural resources of the state and was charged
with preserving, protecting, upbuilding, replenishing, and managing the
resources. Along with preventing waste and exploitation, the 1912 act
supported the economic use of the natural resources. The commission
was gpecifically charged with:

¢ Improving, enlarging, and protecting the natural oyster reefs
of the state

e Protecting and propagating, where possible, all species of birds
and game of whatever description

e Establishing preserves and hatcheries to be maintained and operated
under its control

e Enforcing all laws relative to the oyster industry
e Enforcing all laws relative to protection, propagation, and selling

of birds, game, fish (freshwater and saltwater species), diamondback
terrapin, and shrimp

e Enforcing all laws relating to natural mineral and forestry resources
e Assisting in protecting all leases of private bedding grounds

e Assisting in the protection of private fish ponds used in propagating
fish

e Protecting game preserves

e Assisting in every possible way in developing the natural resources
placed under its jurisdiction to the fullest extent

In 1916 the Department of Conservation was created to succeed the
Conservation Commission. The department was charged with enforcing all




statewide laws involving natural resource use development. It was to
control all exploitation of rescurces on land and water. Other states
at that time had different commissions for each resource and the multi-
plication of control tended to impair the purposes of conservation.

In 1921 the Highway Commission was created to study, administer, con-
struct, and maintain the state's public road system. From 1922 to 1975
miles of completed highways increased from 1,800 to 18,000,

In 1936 two other state agencles whose activities would affect the
environment were created. The Mineral Board was delegated the exclu-
sive power to grant, supervise, and enforce leases for the development
of oil, gas, and other minerals on lands and water bottoms owned by the
state. Since 1915 the governor of the state had granted leases. He
was leasing land for about 20¢ per acre (Mineral Board 1940, 1942),
enabling some interests to lease large areas of valuable marshlands.
The Board of Commerce and Industry was created to promote the civie,
industrial, and commercial interests and general welfare of the state.
As an incentive for industry to locate or enlarge facllities in Louisi-
ana, the Board of Commerce and Industry exempted such industry from
taxes for a period of 10 years after it moved to Louisiana or enlarged
its facilities.

The first instance of state governmental regulation in the Louisiana
coastal zone occurred 1n the late 1930s. Until then, no true environ-
mental regulations existed, and no major conflicts of interest had
surfaced at the public interest level. However, in the late 1930s a
conflict between the o0il companies and the fishermen erupted over the
effects of dynamite blasting used in seismographic work. The fishermen
claimed that the blasts were killing fish and oysters. Because of the
Department of Conservatlon's commitment to protect and preserve the
resources of the state, they were forced into the position of settling
this dispute. The department conducted some research and formulated a
set of rules and regulations that allowed both sides to continue work-
ing in the same area.

In 1938 the Soil and Water Conservation Committee was created. Water-
shed projects sponsored by the committee have had a pronounced effect
on the coastal region. Each watershed project is designed to provide
more efficient drainzge of agricultural lands for purposes such as
flood control and irrigation. This 1s accomplished by constructing
ditches and maintaining stream channels, which results in the loss of
swamp and marsh lands. The Soil and Water Comservation Committee has
the power to approve or disapprove watershed projects, basing its
decisions on economic cost-benefit analyses.

The history of flood contreol in Louisiana dates back to the early 1700s
when the French ruled the region. The first levee bullders were the
farmers along the Mississippi River and Bayou Lafourche. 1In dividing
lands along these waterways, the french adopted the "arpent system," in
which a tract of land commonly 8 arpents (1,670 feet) wide and 40 ar-
pents (8,350 feet) deep fronting on the river was deeded to each farmer.




It was the landowner's responsibility to clear and drain his land and
construct levees along the river (Kniffen 1968). This system proved
unworkable. The landowners thought it unjust; they resented having to
pay the entire bill for the stretch of levee on thelr land, Conse-
quently the levee system was improperly maintained until the 1850s when
levee districts were created. These districts are today the basic
units for levee maintenance and flood fighting (Cowdrey 1971).

The year 1882 was a landmark year for flcod-control interests. A
severe flood forced Congress to vote large sums of money to the newly
created Migsissippi River Commission (part of the Corps of Engineers)
for building levees. No provision in the Constitution allowed the
federal govermment to perform works of flood control, but Congress
justified its action in that levee crevasses caused shoaling of the
river's channel and thus retarded navigation. TFor the first time the
flood problem along the entire river was tackled.

In 1940 the Department of Public Works and the Stream Control Commission
were created. The Department of Public Works Inherited flood control
responsibility from the Board of Public Works and the Board of Engineers.
The latter two agencies and the Planning Commission, the Housing Commis-
sion, the Louisiana Flood Control and Water Conservation Commission,

the Board of Control of the New Basin Canal and Shell Road, the Aero-
nautics Commission, and the Louisiana Flowage Right Commission were
merged into the new Department of Public Works. These agencies were
combined to increase efficiency of operations and eliminate overlap and
duplication of effort. The overall functions of the department include:

e Planning, designing, comnstructing, and operating levees, canals,
dams, locks, spillways, reservoirs, drainage systems, irrigation
systems, aeronautical facilities, housing developments, inland
navigation projects, flood control projects, and other public works.

e Rendering engineering advisory services to local governmental sub-
divisions and special districts including port and terminal districts
and levee districts.

e Fostering the maintenance, improvement, and extemsion of the intra-
coastal canal system and its feeders.

e Initiating, spomsoring, and implementing all waterway projects
with Louisiana,

e Draining marshlands and overflow lands within the state for the
purpose of controlling floods and allowing use of the lands for
agriculture.

e Issuing rules and regulations concerning activities within its
jurisdiction.

In addition, the Department of Public Works reviews all proposed Soil
Conservation Service and Corps of Engineer projects for adequacy of




design. It also investigates all drainage structures proposed by the
Department of Highways as to their capacity to meet the drainage cri-
teria of the Public Works Department.

The Stream Control Commission (SCC) was created to handle water pollu-
tion problems in the state. It is an ex-officio, non~budgeted agency.
The chairman of the commission is the Director of Wildlife and Fisher-
ies (the Department of Conservation in 1940), and he enforces the laws,
rules, and regulations of the Stream Control Commission. Being non-
budgeted, the commission also relies on the Water Pollution Control
Division of the Wildlife and Fisheries Commission to serve its needs.
By law the SCC is given jurisdiction over waste disposal into lakes,
streams, rivers, and coastal waters. The S5CC during the middle 1940s
was challenged in court by a Texas oil company in an attempt to halt
the enforcement of waste disposal regulations. The U.S5. Supreme Court
upheld the Louisiana pollution law, and today the Stream Control Com-
mission is the principal state agency for handling water pollution
problems. Passage of the Federal Water Pollution Control Act {FWPCA)
Amendments of 1972 tightened control of waste discharges. Not only

- must an applicant get a discharge permit from the SCC, it must also get
a permit from the EPA. The latter permit is not a permit to dump, but
it constitutes approval of the applicant's scheduled program of pollu-
tant discharge abatement whereby all harmful discharges will be elimin-
ated by 1985. The SCC may require the EPA permit to specify limita-
tions exceeding federal guidelines, even though the EPA administers the
federal permit.

In 1944, the Department of Wildlife and Fisheries and the Forestry
Commission split from the Department of Comservation. The Department

of Conservation retained power to handle only those matters pertalning
directly to mineral resources, while the Department of Wildlife and
Fisheries was granted the power to protect, conserve, and propagate the
wildlife of the state, including wild game and non-game animals, oysters,
fish, and other aquatic 1ife. The Forestry Commission was established
to deal with forestry practices.

At about the same time that Wildlife and Fisheries was separated from
the Department of Conservation, a crisis arose once again over seismic
work. The use of floating charges as recommended in the first rules
and regulations was creating trenches and speil banks along the water
bottoms, and shrimp trawls were belng damaged when they caught on these
banks. So the guidelines were chamged to require that the dynamite
must be exploded in holes drilled to depths of 100 to 200 feet. This
option to tighten up or loosen the guidelines as more information is
obtained marks the beginning of a pattern important to present-day
management policies.

The Department of Conservation has several objectives in conserving the
state's mineral, oil, and gas resources:

o Enforce rules and regulations




¢ Make inquiries and investigations to determine whether resources
are wasted and take necessary actions to prevent it

# Require reports showing the location of all oil and gas wells
e File well logs and other drilling records

o Limit and prorate the production of oil and gas for the prewention
of waste

# Grant permits for the building and operation of plants to burn
natural gas and carbon black

Most of the Department of Conservation's work is concentrated in the
coastal zone because of the large amount of oil and gas activity in the
marshes, bays, and offshore areas. The department prescribes rules and
regulations that cover drilling, well abandonment, water pollution (by
0il and gas field wastes and brine}, production comingling (sc as to
allow fewer production platforms and facilities), well spacing, dual
completions, and other exploration and production activities. 1In its
water pollution control activities, the department's Division of Water
Pollution Control works in cooperation with the Stream Control Commis-
sion. In offshore areas, the department shares jurisdiction with the
Stream Control Commission, Wildlife and Fisheries Commission, the
Department of Health, and the Air Control Commissien.

The Forestry Commission does not play a large role in management within
the coastal area because of the general lack of forests in the region.
Also, the Forestry Commission's functions are mainly fire prevention
and public education concerning the value of forest conservation. The
agency does cooperate with the Wildlife and Fisheries Commission, the
Parks and Recreation Commission, the Department of Public Works, the
Planning Office, the Louisiana State University Cooperative Extension
Service, and others.

With creation of the Mineral Board in 1936, another problem occurred in
the coastal area. Under the Constitution, the Department of Wildlife
and Fisheries had control over water bottoms in the state, including
the right to lease these areas to oyster fishermen. 1In 1936 the Mineral
Board began tc lease state~owned land, including water bottoms, for
development and production of minerals, oil, and gas. Problems arose
when 01l leases, which are large rectangular areas, overlapped oyster
leases. Both leases were legal under state regulations. It remained
that Wildlife and Fisheries was the only agency that was in a positien
(and willing) to settle the argument. Part of the argument centered
around repeal of a previous law that required oil companies to settle
disputes with the fishermen before they moved onto an overlapping oil
and oyster lease. In 1950 the statutes were revised and, without an
open hearing, the law was repealed., The new law allowed the oil com—
pany to offer a reparation to the oysterman; and, 1f he refused it, the
0il company could proceed to install its rig before final court settle-
ment. The argument was resolved when Wildlife and Fisheries persuaded




the Mineral Board to stipulate in its leases that any operations on
oyster or fishing areas had to be c¢leared through Wildlife and Fisheries.
Also, the company had to follow rules and regulations set up by the
Department of Wildlife and Fisheries. This type of Interaction was
occurring prior to inauguration of the state's present system of per-
mitting (Lyle S5t. Amant, pers. comm,).

Wildlife and Fisheries was also forced to assume active jurisdiction
over water pollution by the oil companies, During the 1920s and even
through the 1940s there was no stream control or pollution control. By
the mid 1940s the entire Barataria Bay complex was extensively affected
by o0il pollution (Lyle 5t. Amant, pers. comm.). At about the same
time, severe oyster mortality occurred and the oystermen accused the
oil companies and sued. Studies (Owen 1955, Mackin and Wray 1952,
Mackin and Hopkinson 1961) indicated that oil was not directly the
cause, and the case was eventually settled out of court. Later studies
showed that the worst effects of oil on oysters are a bad taste and
odor, which makes them unsuitable for market (Mackin and Sparks 1959,
Blumer et al. 1970). This involvement led to Wildlife and Fisheries'
development of guidelines on o0il containment and drilling mud disposal.

In 1946 the Fish and Wildlife Coordination Act Amendment, basically an
environmental law, was passed. This act called for consultations with
the Fish and Wildlife Service and the head of the state agency that
exercises administration over state wildlife resources prior to the
work of any agency attempting to impound, divert, or deepen a stream or
other water body for any purpose. Wildlife and Fisheries Commission
then had employees in the coastal area who were working with oyster and
marsh problems as well as the envirommental coordination problem. They
began to intermesh the two problems, and from that they basically
developed the present environmental approach to wetlands management in
this state.

In 1952, the Louisiana Constitution created the Louisiana Wildlife and
Fisheries Commission (LWFC; then called Wild Life and Fisheries)} in
place of the o0ld Department of Wildlife and Fisheries. The new commis-
sion was created to formulate policies and evaluate effectiveness of
all policies, plans, rules, regulations, and procedures for management
of living resources in the state.

Around 1958 LWFC determined that to administer their environmental
responsibilities they had to work with the Corps of Engineerg on permit
procedures., By this time, the Corps of Engineers, under authority of
the River and Harbor Acts of 1899 and 1902 was issuing permits for
projects relating teo filling, dredging, erecting of structures, and
dumping refuse in navigable waters. Through various court determina-
tions, the term "refuse" had been broadened to include waste products
as well as commodities having economic value such as oil or gasoline.
However, the system of review and enforcement had not developed to the
point where environmental concerns played an important role in the
management process (Clotworthy 1976). The LWFC obtained a commitment
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from the Corps that allowed them an opportunity to review the permits,
and, in effect, write "letters of no objection."

Just before the Corps agreed to coordinate permit requests with LWFC
another step toward environmental management and effective water pollu-
tion contrel took place. This was the Federal Water Pollution Control
Act of 1956, which required the Corps to consider the effects on fish
and wildlife of any project in enforcing the Refuse acts.

Subsequently the National Environmental Policy Act of 1969 (NEPA)
declared that all agencies of the federal government must give appro-
priate consideration to environmental values in decision-making. Later
in 1969, the Zabel v. Tabb decision required the Corps of Engineers to
consider environmental matters as mandated by NEPA.

In 1972 the Federal Water Pollution Control Act Amendments granted the
Environmental Protection Agency primary responsibility for cleaning up
the nation's waters. In establishing EPA's authority, Section 402 of
the FWPCA transferred the permit program from the Corps of Engineers,
which had held jurisdiction over discharges since enactment of the
River and Harbor Act in 1899, The new permit program was known as the
National Pollutant Discharge Eliminations System (NPDES). Under this
program any person proposing a point source discharge of a pollutant in
navigable waters must first obtain an NPDES discharge permit. In using
this program as a management tool, EPA is attempting to clean up the
nation's water by the eventual control of major point sources (Clot-
worthy 1976).

Section 404 of the FWPCA left the responsibility of issuing permits for
the discharge of dredge and fill material inte U.S. navigable waters
with the Corps of Engineers (Clotworthy 1976). Navigable waters in
this law are defined as all waters of the United States. Despite
passage of this law, the Corps continued to follow the navigable waters
definition (waters shoreward to the high water mark) as set forth by
the 1899 River and Harbor Act. Then in March 1975, the U.S5. District
Court for the District of Columbia in NRDC v. Callaway ordered the
Corps to regulate dredge and fill activities in all the navigable
waters as defined by the 1972 law. The Corps responded with a three-
phase program which will culminate 1 July 1977, at which time its
jurisdiction will extend to all waters of the United States. Areas
that are periodically flooded to the extent that aquatic vegetation can
grow will fall under the Corps’s jurisdiction (Clotworthy 1976). Other
examples of dredge and fill permitting include:

e Site development fills for recreational, industrial, commercial,
residential, or other uses

e Causeways or road fills
® Dams or dikes

e Artificial islands
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» Property protection and/or reclamation devices such as riprap,
groins, seawalls, breakwaters, and bulkheads

e Beach nourishment
e Levees
® Sanitary landfills and backfills

Exempted are normal farming practices such as plowing, cultivating,
seeding, and harvesting. Also exempt are such farm practices as terra-
cing, land leveling, and check dam construction. Damming of major
streams, diking, and discharge of dredged or fill material in wetlands
associated with farm practices require permits. Since this section
(8404) was enacted, the number of permit applications has almost dou—
bled (Lyle St. Amant, pers. comm.).

The Corps of Engineers is responsible for mamaging federal public works
such as navigation and flood control projects, as well as for granting
permits for private interests and other governmental units. Environ-
ment Impact Statements (EIS) are required (since the NEPA legislation)
for all major federal actions significantly affecting quality of the
human environment.

Stresses on the envirenment are not adequately understood for the
purpose of permit decision-making. Especially needed is knowledge
concerning the synergism of a project or projects of a similar nature
within a given area and the combined impacts from multiple-uses. All
projects should be considered together in cases where the combined
effect of several small projects may be greater than a large single
project. A method for systematically analyzing cumulative impacts has
yet to be developed.

At present, permit requests are submitted directly to the New Orleans
District Corps of Engineers. The Corps makes an immediate preliminary
determination as to whether an EIS is required but it reserves the
option to reverse this decision if warranted by new information or
public concern. In the simplest case—--where an EIS is not needed——the
Corps sends out public notices to a large number of people and agencies
within the state. WNotices are also sent to the U.S. Fish and Wildlife
Service, the National Marine Fisheries Service, and the Environmental
Protection Agency. The applicant must obtain "letters of no objection"
from the Department of Public Works, Louisiana Wildlife and Fisheries
Commission, the Stream Contreol Commission, and the local governing body
(town or parish, levee district, or port commission, for example).

Even if no objection to the proposed project is raised by the public or
any agency, the Corps of Engineers can deny a permit approval based on
its own objection (Charles Decker, USACOE, pers. comm.).

When an EIS 1s required, further processing of the permit is suspended
until the study is completed. The Corps prepares the EIS, but the
applicant is required to submit data and may be assessed for preparation
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expenses. Some applicants withdraw thelr requests when they learm that
an EIS is required and that delays of a year or more may ensue, The
permit may be refused if the EIS shows that the work would be environ-
mentally harmful, in which case the applicant would have lost both time
and money (Wiley Hunt, USACOE, pers. comm.).

Public hearings or meetings are sometimes called by the District Engi-
neer to allow interested parties to express thelr views and present
pertinent data to aid in evaluating the permit application. The Dis-
trict Engineer must consider holding a public hearing when requested by
any party who may be affected by approval of the permit. This applies
to Sec. 404 permits only. The District Engineer may decide against
holding a hearing if he determines that the likelihood of additiomal
Information being presented is slight (Charles Decker, USACOE, pers.
comm. ).

At one time blanket permits were granted to oil companies allowing them
to carry out any operation within a gilven location. Such permits are
no leonger granted in areas with extensive wetlands although they may be
obtained for open water situations, such as offshore areas and large
bays. Even then, the company must present written notice of each
intended activity for approval. This notice does not go through a
public review, but the U.S. Fish and Wildlife Service, the National
Marine Fisheries Service, and the Environmental Protection Agency are
given 15 days to review the proposed action and present objections if
they desire (Wiley Hunt, pers. comm.). Also, the blanket permittee
must obtaln letters of no objection from the state agencies mentioned
above and, in many cases, the parish governing body. About ten of the
parishes require oil companies to furnish information on each item of
work under a blanket permit for their review., Several of the parishes
even have permit programs of their own for some of these activities
(Charles Decker, USACOE, pers. comm.).

A new type of permit presently coming into use is the general permit
for certain clearly described categories of work. After a general
permit is granted, individual activities within these authorized cate-
gories do not require separate permits. For example, consider the many
miles of highways in the wetlands of Loulsiana. Any maintenance work
by the Department of Highways requires a permit from the Corps under
the established system. But with one general permit, the Highway
Department will be able to perform most maintenance work without having
to re-apply to the Corps (Wiley Hunt, USACOE, pers. comm.).

Along with the Corps of Engineers, the U.S. Coast Guard has some juris-
diction in navigable waters. In 1966 the Secretary of Transportation
was granted authority to approve locations and plans for bridges and
causeways across navigable waterways. Then in 1967 this authority was
passed down {o the Commandant of the Ceast Guard. There is still some
state agency interaction (bridge and causeway decisions) stemming from
requirements of the Fish and Wildlife Coordination Act. An applicant
must include with the permit request coples of letters from the
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appropriate state agencies showing that proposed construction will not
violate water quality standards of the state.

The Coast Guard consults with the Corps when any significant restriction
of passage through or under a bridge is contemplated or when a waterway
is to be temporarily closed. The District Commander of the Coast Guard
sends notices of applications for permits for bridge or causeway con-
struction, modification, or removal, to the District Engineer of the
Corps of Engineers. The Corps in return sends notices of applications
for permits for other structures on dredge and fill work to Coast Guard
District Commanders.

Even before the Federal Water Pollutlon Control Act (FWPCA) and the
question of cumulative impact analysis arose, there was a growing
awareness in Louisiana that the biologic and economic productivity of
the coastal zone was being imperiled by fragmented management, improper
development, and lack of sgystematlec research. In 1971, the governor
established the Louisiana Advisory Commission on Coastal and Marine
Resources to Investigate the situation. This commission was composed
of ten members, including a balanced representation among coastal
landowners, conservationists, oil and gas developers, agriculturists,
labor interests, state resource administrators, water transportation
interests, industrialists, fishermen, and academic scientists. Al-
though each commission member represents a special interest group, a
spirit of cooperation was readily achieved that led to effective
identification of public and state "best interest" in coastal zone
management. From their work, the Louisiana Wetlands Prospectus was
published. This report includes over forty recommendations concerning
coastal needs and problems and forms the foundation for much of the
work presently being conducted in Louisiana under Sec. 305 of the
federal Coastal Zone Management Act of 1972,

The Coastal Zone Management Act of 1972 was intended to give the state
the primary responsibilicy for determining land and water uses affect-
ing its coastal zone. This act is specifically designed to encourage
state and local groups to upgrade coastal management practices. The
coastal zone management program is formally submitted to the Secretary
of Commerce for approval. He then forwards it to the Office of Coastal
Zone Management (OCZM) within the National Oceanographic and Atmos-
pheric Administration (NOAA) for review. The associate administrator
who heads OCZM holds statutory responsibility for approving the plan
under the Coastal Zone Management Act of 1972. Once the program is
approved, the state has the authority for the management of the coastal
zone including the power to administer land and water use regulations,
control development, and resolve conflicts among competing uses (Hersh-
man 1975, Hershman and Mistric 1976).

The Coastal Zone Management Act was broadened in 1976 to include any
outer continental shelf (OCS) activity. Once a coastal state's manage-
ment plan is approved, any plan for exploration, development, or pro—
duction from an area leased under provisions of the 0CS Lands Act will
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have to comply with the state’s management plan. OCS activity includes
boeth offshore and onshore impacts.

Permit Trends

The permitting process has grown since its introduction with the passage
of the River and Harbor Act of 1899. Primary changes in the process
were brought about by the pollution controversy starting in the 1930s,
The passage of NEPA (1969) and FWPCA (1972) expanded the Corps of
Engineers' jurisdiction to wetland regions, increasing the number of
permits to be evaluated. As the permitting process developed LWFC and
other state agencies have become involved through their writing of
"letters of no objection" to permit requests.

To obtain some information on the number and location of permit re-
quests, permit records from LWFC for the years 1870 and 1974 were
analyzed. Distribution and intensity of permits were determined by
plotting locations on 1:250,000 orthophotomosaics (Fig. 2~15). The
number of permits in 1974 (2,259) increased greatly over 1970 (972),
likely reflecting passage of Sec. 404 of the FWPCA.

All the available permit information was put into a computer compatible
format for easy reference. (It was assumed that all permit transac-
tions were completed.) Permits were categorized as follows:

# Pipeline activities-~installation and maintenance.

e 0il company dredge and fill activities—-canals, maintenance
dredging, drainage.

e 0il company drilling activities--gas lift lines, well jacket
installation, platform, keyways.

e 0il company construction activities——bulkheads, piers, docks,
wharves, levees, cable crossing.

e Blanket permits.

e Non-petroleum dredge and fill activities--canals, maintenance
dredging.

e Non-petroleum construction activities-—bulkheads, docks, repairs,
levees, boatsheds, pilings, wharves.

# Others--such as seismographic work.

Data by parish and activity are presented in Table 1. In Table 2, the
data is grouped according to the type of land affected by each activity.
Dredge and fill, drilling, and non-petroleum constructionm activities
had the greatest change in permit numbers. Again, this increase proba-
bly represents the expanded jurisdiction that the Corps now has under
Sec., 404. From Figures 2 through 15 and Table 1, show that areas where
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Table 2. Number and type of permits by year and land type.

Wetland Dryland Water
Activity 1970 1974 1970 1974 1970 1974
Number of blanket permits 8 8 - - 100 84
0il company pipeline 40 79 2 10 181 243
0il company dredge and fill 113 267 3 9 63 223
0il company drilling 77 144 1 2 257 715
01l company construction 4 13 - 2 12 49
Non-petroleum dredge and fill 4 13 2 2 9 33
Non-petroleum construction 24 116 2 24 62 213
Seismographic 2 2 - 1 4 6
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Fig. 2. Location and intensity of permit activity in the Pontchartrain Basin and

Mississippi River Management Units, 1970. The numbers and symbols on the

map represent the number of permits processed.
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Fig. 6. Location and intensity of permit activity in the Terrebonne Basin

Management Unit, 1970. The numbers and symbois on the map
represent the number of permits processed.
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Fig. 7. Location and intensity of permit activity in the Terrebonne Basin
Management Unit, 1974. The numbers and symbols on the map
represent the number of permits processed.
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the most activity takes place 1lie in St. Mary, Terrebonme, Lafourche,
Jefferson, and Plaquemines parishes. These parishes also represent
areas of extensive marshlands and high fishery yields.

Concentration of permits in Terrebomne and Barataria management units
(hydrologic units) is indicative of the amount of oil and gas activity
in the region. Approximately half of the state's crude oil and natural
gas production is derived from the coastal zone. Of this, 28 percent
of the natural gas comes from these two management units.

Analysis of permitting by activity category and land or water type 1Is
shown in Table 3. The greatest percentages of permits were issued for
activity involving wetland and water environments.

The amount of land converted to water——as indicated by the permitting
transaction--is represented in Table 4. {Once a permit is issued it is
not known whether the activity requested actually occurred.) For the
year 1970, if all permits issued resulted in completed projects, some
244 .6 acres of land would have been converted from land to water. The
figure for 1974 is 2,835 acres.
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Table 3. Permitting activity by land type, 1970 and 1974,

No. of No. of
Permits Permits
1970 1974

Pipeline activities

wetland 40 74

dryland 2 8

water 181 250
Petroleum dredging activities

wetland 113 263

dryland 3 7

water 63 230
Petroleum drilling activities

wetland 77 139

dryland 1 2

water 259 720
Petroleum construction activities 4 13

wetland 0 2

dryland 12 49

water
Blanket permits

wetland 9 8

dryland 0 0

water 99 84
Non-petroleum dredging activities

wetland 4 13

dryland 2 2

water 9 33
Non-petroleum construction activities

wetland 24 112

dryland 2 21

water 62 220
Other activities

wetland 2 2

dryland #] 1

water 4 6

Total 972 2,259
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Table 4. The conversion of land to water by dredging activities, 1970

and 1974.
1970 1974

Parish (sq. ft.) (sq. ft)
Cameron 152,500 3,466,208
Calcasieu 113,300 115,900
Vermilion 654,850 1,530,350
Iberia 872,750 1,735,910
St. Mary 468,350 1,433,119
St. Martin 873,225 26,184,000
Assumption 227,500 176,610
Terrebonne 1,928,900 74,517,984
Lafourche 268,460 6,261,555
Plaquemines 1,597,500 4,942,000
St. Bernard 663,504 554,000
Orleans 517,000 220,000
St. Tammany 176,250 14,800
St. John the Baptist -— 120,250
Jefferson 1,534,850 1,038,110
St. James 80,500 -

Ascension - 17,450
Livingston - 14,625
St. Charles 66,000 478,500
Gulf of Mexico - 260,000
Iberville 458,100 431,883
St. Landry -— 46,760

Total 16,653,539 sq. ft. 123,560,014 =q. ft.

990,779.1 sq. m

244.6 acres*

11,478,725.3 sq. m

2,835.2 acres*®

*These estimates are low since
the dimensions of the area to

not all of the dredging applications gave

be dredged.
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Changes Mandated by
the New Constitution

The Louisiana Constitution, enacted in 1974 calls for combining all
departments, offices, agencies, and Instrumentalities into twenty
departments. Twelve of the twenty departments are new, created by Act
513 of the 1976 legislature. Figure 16 illustrates some of the new
departments and their respomnsibilities. After 1 July 1977, seven
agencies will assume the responsibility formerly held by the twenty-
four agencies shown in Figure 1.

Of the new departments, Natural Resources and Wildlife and Fisheries
will exercise the most authority in matters dealing with the coastal
zone. As it ig presently understood Natural Resgurces will be respons-
ible for the conservation, management, and development of water, miner-
als, timber, and other natural resources of the state, as well as for
the administration and supervision of state lands. To carry out these
duties Natural Resources has been divided into four offices: Conser-
vation, Mineral Resources, State Lands, and Forestry. The Office of
Congservation's duties include the regulation and conservation of state
natural resources that are not within the jurisdiction of other state
departments. Conservation of the state's gas and oil resources; pro-
motion and encouragement of expleoration, production, and refining
efforts for oil, intrastate gas, and other hydrocarbons; the control
and allocation of energy supplies; and the lease or constructiom of
intrastate pipeline systems are some of its other duties. The Office
of Mineral Resources will lease state lands and water bottoms for the
development and production of minerals, oil, and gas. The Office of
State Lands will administer and supervise all state lands; the Office
of Forestry will perform the duties relating te the practice of forestry.

The Department of Wildlife and Fisheries will control and supervise all
wildlife programs of the state (including fish and other aquatic life).
Whereas the Division of Oysters, Water Bottoms and Seafoods of the
Wildlife and Fisheries Commission now handles problems in the coastal
area, the 1974 Constitution called for creation of an Office of Coastal
and Marine Resources within the department. This office will administer,
operate, and enforce all programs, including research, relating to
oysters, water bottoms, and seafoods. Other duties include (1) regu-
lation of the oyster, shrimp, and marine fishing industries, (2) leasing
of and regulation of the use of water bottoms for the cultivation and
propagation of oysters and for the dredging of shells, sand, gravel,

and fill materials, (3) regulation of seismic operations, (4) licensing
of vessels engaged in the industry, (5) establishing and maintaining
oyster seed grounds, and (6) control of the shrimp fishery and shrimp
industry in the state, including the licensing of people engaged therein,
The office will also be responsible for water pollution control and
prevention and will be particularly responsible for the control of

waste disposal into waters of the state or any tributaries or drains
flowing into these waters. The regulation of drainage of salt water
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36



and other noxious substances into natural streams of the state is also
included in its duties.

During the 1976 session the Louisiana Legislature reestablished the
Louisiana Coastal Commission (LCC) and directed LCC to propose legis-
lation concerning coastal management to the Joint Matural Resources
Committee on or before 1 March 1977 {(Act 582, 1976).
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Summary

The present permitting policies in the state constitute the primary
efforts for maintaining environmental comtrols. These evolved largely
through conflicts between water and land use practices and fishery
concerns. Through initiatives taken by LWFC, the agency became a party
to the permitting procedures administered by the Corps of Engineers.
Even though environmental impact statements (EIS) are required on some
projects, the permitting process hardly constitutes an effective plan-
ning and management program. The need for an effective coastwide and
local management program to institute a long range multiple use planning
and management effort is critical.

Permit records analyzed for 1970 and 1974 are indicative of the large
number of permits processed, their geographic concentrations, and the
use activities that the permits represent., 0il and gas activities in
Terrebonne Parish and Barataria Basin constitute the heaviest concen-
tration of permit requests., Long-term trends cannot be interpreted
from records for only two years, but they do indicate the intense
activity in the wetlands. Although oil and gas production is declining,
this activity will continue for several years. The possibility exists
that gas production can be increased by tapping gas—-saturated geo-
pressured waters at great depths below the marsh surface in the Terre-
bonne-Barataria basins area. If this potential is developed, permit-
ting will likely accelerate.

The Louisiana coast is tremendously productive, diverse, and complex.

Tt produces abundant fisheries and wildlife harvests that are heavily
dependent upon one-year classes of estuarine organisms such as shrimp,
oysters, menhaden, muskrat, nutrila, and waterfowl. The area is truly
unique. This potential is not present on either the East or West

coasts of the United States. This fishery and wildlife production is
heavily dependent upon nutrient-producing marshlands. The loss of
marshes results in diminished production of nutrients available to
support the estuarine food chain that includes shrimp and other annually
produced commercial species.

l.and loss from coastal retreat, rapid rates of deterioration in the
brackish and saltwater marshes, saltwater intrusion from the Gulf, and
increasing volumes of oxygen-starved, polluted waters in the inner
estuaries are placing stresses on the productivity potentlal. The
environment is remarkably resilient; with proper planning and management
high productivity and multiple uses can continue.
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Appendix

RULES AND REGULATIONS
Titie 33-—Navigation and Navigsble Waters

CHAPTER II—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

PART 209—ADMINISTRATIVE
PROCEDURE

Permits for Activities in Navigable Waters
or Ocean Watars

On May 8, 1975, the Department of the
Army, acting through the Corps of Engl-
neers, publlshed four altermative pro-
posed regulations 1n response to the or-
der of the United States District Court
for the District of Columbie in NRDC v,
Colloway. et al, ____ F. Supp. __._, ki
ERC 1784, (DD.C, March 27, 1975).
Each of the four alternative proposed
regulations pertained to the regulation,
by the Corps of Engineers, of those ac-
tivities inwolving the discharge of
dredged or fll material in navigsble
waters pursuant to section 404 of the
Pederal Water Pollution Control Act
Amendments of 1972 (hereinafter re-
ferred to as the FWPCA). Each of these
aliernatives offered an administrative
definition of the term “navigable waters”
for public review and comment, as well an
n definition of the terms “fill material”
and “dredged material” and varying pro-
cedures to implement the regulatory per-
mit program under Sectlon 404 of the
FNPCA.

Over 4,500 comments were recelved In
response to this regulation, Those re-
sponding to the regulation included a
latge number of Governors; memberts of
Congress; Federal, State, and local agen-
cles; environmental organizations; com-
mercial. Industrial, and "rade organiza-
tions; port authorities; ngricultural or-
gunizations: and individual members of
the public. A large numbér of these com«
ments addressed the lsrue of whether
there should or should not be a Federal
parm!t program to regulate the discharge
of dredged or fill material in navigable
waters idefined in the FWPCA as “waters
of the United States™ srather than the
particular provisions In the four alterna-
tive proposed regulations under review.
Many comments appeared to be re-
sponses to the wide spread news coverage
of the proposed regulation.

Those comments which did address sul-
stant{ve aspects of the reguiation were
helpful in meeting the dual purposes of
the ¥WPCA  First, the development of &
workabie program; and, second, the
noeds of water quality, The regulation
has elarified the activities which are in-
cluded in the program and has lncorpo-
rated administrative mechanisms to les-
sen the unpacts of the regulation on
affected Federal and State agencies, and
on the puhlie. To further refine the pro-
gram the Corps will again need the help
of the public and of State and Federal
agencles in identifying activities and
bodies of water that can be excluded
f~om the Section 404 program without
adverse lmpact on the chemical, physi-
cal, or bloogical Integrity of the nation’s
waters.

We look forward to agaln working
with the public and the State and Fed-
eral agencles on these further changes.

Tho Torps of Englneers wishes to take
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this opportunity to express its apprecia-
tion to every individual, organization,
and governmental agency and represent-
ative that submitted comments during
this rule-making exercise.

The Department of the Army, acting
through the Corps of Engineers, 1s pub~
lishing herewith an interim Anal regula-
tlon which prescribes the policles, prac-
tice, and procedures to be followed in
the processing of Department of the
Army permits for actlvities in navigable
or ocean waters including the discharge
of dredged or Aill material in navigable
waters. Interlm final regulations are be-
{ng published in order to begin tmmedi-
ately to implement a permit program
under Section 404 of the FWPCA in those
waters which will be included in the
Corps regulatory jurisdiction as a result
of the declsion in NRDC v. Callaway.
However, while this regulation becomes
effective July 25, 1975, there will be an
additional comment perlod of 0 days In
order that the public ean comment fur-
ther on any of its provisions. Thereafter,
these comments will be reviewed and the
regulation modified, if necessary.

The development of a permit program
to requlate the discharge of dredged ma-
terial and fill material in all waters of
the United States has been the subject
of intenslve discussions between the
Corps of Engineers and ths Environ-
mental Protection Agency since the de-
cision In NRDC v. Callaway, We have
worked together in an effort to develop
a program that is managtable, responsive
to the concerns of protecting vital na-
tional water resources fromn destruction
through irresponsible nnd irreversible
decisiona, and sensitive to the often con-
flicting needs and desires of people who
utllize these resources. We have at-
tempted to crepte & prigram that ree-
ognizes the need to Interweave all con-
cerns of the public—environmental,
soclal, and economfic—In the decision-
making process; that recognizes that
present limitations on manpower pre-
clude its immediate implementation
throughout the country; and that we be-
lleve to be responsive to the overall ob-
Jectives and needs of the Federal Water
Pollution Control Act to the extent that
the Jaw now allows,

We recognize that thls program, in
tts effort to protect water quality to the
full extent of the commerce clause, will
extend Federal regulation over dis-
charges of dredged or fill material to
many areas that have never before been
gubject to Federal perm!ts or to this form
of water guality protection. We therefore
strongly urge the public to review and
comment further on this interim final
regulation in order that it can be modi-
fled, where necessary and legaliy permis-
sible, to fully address your concerns, de-
alres, goals, and objectives. To assist you
in your analysls and understanding of
this regulation, representatives from the
Corps of Engineers intend to travel
throughout the country during the next
80 days and conduct public hearings on
this regulation. We urge your participa-
tion in thess hearings when they ate
scheduled in your ares,

As we move Into this new program, we
also urge your support and understand-
ing. To the extent that enforcement of
its provisions becomes necessary, the
Corpa of Engineers intends to request
the Department of Justice and the En-
vironmental Protection Agency to take
appropriate action. However, we Intend
to pursue a reasonable enforcement pro-
gram over these sactivities that have
never before heen subject to Federal reg-
ulation, relying initially on an intensive
public information cempalgn to make
the public aware of the requirements of
Section 404 of the FWPCA. 1t is our de-
slre and intention to work closely with
the Department of Justice and the En-
vironmental Protection Agency o
achieve this purpose.

On May ¢, 1975, the Environmental
Protection Agency, In conjunction with
the Department of the Army, published
proposed guidelines for public comment
which are required by section 404¢b) of
the FWEPCA in the review of a permit
application for the discharge of dredged
or fill matertal. It is anticipated that final
guidelines - will be published about
Aungust 15, 1975, During the interim, the
present procedures will be utilized by
Corps District Engineers In the review
of permit applications for the discharge
of dredged or il material in navigable
waters,

There follown a brie! discussion of the
pertinent sections of this regulation
which address the discharge of dredged
or All material in navigable waters:

FParagraph (@) (2) : This paragraph de-
fines the term “navigable waters” angd in
80 doing identifies those waters of the
Unitsd States which are subject to Corps
Jurisdiction under section 404 of the
FWPCA.

With respect to the coastal reglons of
the country, Corps jurisdiction would ex-
tend to all coastal waters subject to the
ebb and fow of the tide shoreward to
their mean high water mark (mean
higher high water mark on the Pacific
Coast) and also to all wetlands, inudflats,
swampg, and similar areas which are con-
tiguows or adjacent to coastal waters.
‘This weuld tnelude wetlands periodically
lnundated by saline or brackish waters
that are characterized by the presence
of salt waber vegetation capable of
growth and reprcduction, and also wet-
lands (including marshes, shallows,
swamps and similar areas) that are pe-
rodically inundated by freshwater and
normally characterized by Lhe prevalence
of vegetation that requires saturated soll
conditions for growth and reproductlon.
In months t0 come, we Intend to publish
B Mst of fresh, brackish, and salt water
vegetatlon that can be used as one of
the indicators in determining the extent
of Corps Jurisdiction in these areas.

With respect to the inland areas of the
country, Corps jurisdictlon under Sec-
tion 404 of the FWPCA would extend to
all rivers, lakes, and streams that are
neavigable waters of the United States,
to all tributaries (primary. secondary.
tertiary, etc.) of navigable waters of the
United States, and to all interstate
waters. In addition, Corps jurisdiction
would éxtend to those waters located en-
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tirely within one state that are utilized by
interstate travelers for water related rec-
reational purposes, or to remove fish for
sale |n interstate commerce, or for {ndus-
trial parposes or the production of agri-
cultural eomrnodities xold or transported
in interstate commerce Corps jurisdic-
tion over these water bodies would extend
landward to their ordinary high water
mark and up to thelr headwaters, as well
a8 to ll contiguous or adjacent wetlands
to these waters which are perlodically
inundated by Ireshwater, brackish water,
or salt water and are characterized by
the prevalence of aquallc vegetation, as
described in the preceding paragraph,
that are capable of growih and repro-
duction. Manmade canals which are nav-
1gated by recreatlonal or other craft are
also included in this definition. Drain-
age anhd Irrigation ditches have been
excluded.

We realize that some ecologically val-
usbie water bodles or environmentally
damuging practices may have been omit-
ted. To Insure tha$ these waters are also
protected, we have given the District En-~
glneer discretionary authority io also
regulate them on & case by case basls,

Poragraph (d} (2) (i) ; 8Beveral addi-
tional definitlons amplify the definition
of navigable waters and are expressed in
this paragraph. "Ordinary high water
mark”, used as p measurement point to
determine the extent of Pederal jurisdic-
tion in Inland freshwater rivers, streams,
and lakes that do not have wetlands con-
tiguous or adjacent to them, 1s estab-
1ished as that polnt on shore which s
inundated 25% of the time (derived by a
flow duration curve based on avaliable
water stage data?,

“Hendwaters” has been deflned as the
point on & stream beyond which the flow
of the water body is normally less than
flve cublc {¢cet per second,. However, other
{actory, such as the volume of flow and
polnt and nonpoint source discharge
characteristics in the area will also be
cons!dered in determining these limits.
Fineliy, “lakes” have been defined to in-
ciudpe all natural bodies of water greater
than five acres in surface area and also
all bodies of stonding water created by
impounding any navigable water. Thia
would not lnclude stock watering ponds
and settling basins, other than those that
resuit from the Impoundment of a navi-
gable water.

During the 80 day comment period,
the public 15 urged to carefully review
these various definitions, particularly
wilh respect to “ordinary high water
mark,” “headwaters,” and “lakes” anrd
furnish comments and recommended re-
visions to asslst in the development of a
final definition of this term that s con-
sistent with the goels and objectives of
the FWPCA to protect vrater quality.

Paragraph (d) (&) ; The fterm “dredged
material” has been defined to Mmelude
any materia] that is excavated or dredged
from any of the waters of the United
States identified In the preceding parn-
graphs. It would not include material
which is cbtained {rom some other scurce
beyond a water of the United States, wnd
alse would not include materials pro-
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duced In normal farming, silvaculture,
and ranching activitien such as plowing,
cultivating, seeding, atxl harvesting.

Paragraph (d)(5): The term “dis-
charge of dredged material™ has been
added to the lists of definitions In an
effort o clarify the types of activities
that fall under this terrmm. Under this
definition, therefore, ahy material which
18 excavated or dredged from & nevigahle
water and then retntmvmduced through a
point source into » navigable water
would fall under this term. The types of
activities encompessed by this term
would include the depositing into navi-
gable waters of dredged material if it is
placed alongside of B newly dredged
canal which has been excavated in s wet-
land area. It would also include mainte-
nance of these canals !f excavated mate-
rial is placed in navigable waters. Also
included is the runoff ot overflow from a
contained Iand or water disposal area.

The term “discharge of dredged ma-
terial” does not include the discharge of
pollutants into navigable waters that
occur during the subsequent Jand based
proceasing of dredged material extracted
for commercial use even though the op-
eration of extracting the materials itselfl
may require a permit from the Corps of
Engineers under section 10 of the River
and Harhor Act of 1899, Discharges of
materials from land based commercial
washing operations are requiated under
section 402 of the FWPCA.

Paragraph () i8): The term “fill ma-
terial” has been deflned to mean any
pollutant used to create ill in the tradi-
tional seuse of replacing an aguatic area
with dry land or changing the bottom
elevation of a water body for any pur-
poce. Again, materials resulilng from
normnsl farming, slviculture, and ranch-
Ing activities, such as plowing, cultivat-
ing, seeding, and harvesting for the
production of food, iber, and foreat prod-
ucts, would not fall within this term.
Farm conservation practices such as ter-
racing, check dams and landleveling
would also not be regulated unless they
oceur in navigable waters. In addition,
maintenance or emergency reconsiruc-
tion of existing structures such as dikes,
dams, or levees, will not be regulated.

Paragraph (d)(?). A new term “dis-
rharge of fill material” has been added
to tdeniify the types of activitles to be
regulated under sectlon 404 of the
FPWCA if, and only 1f, they are per-
formed in a navigable water as that term
has been deflned In the regulation and
discussad In the precedlng paragraphs.
Those activitles falling within this
term Include site development fills for
recreational, Industrial, commercial, rest-
dential, and other uses; causeways or
road fills; dams and dilkes; artificlal is-
lands; property protection and/or recla-
mation devices such &5 riprap, groins,
seawalls, breakwaters, and bulkheads
and fills; beach nourishment; levees:
sanitary landfilis; backflll required for
the placement of structures such as sew-
age treatment facllities, intake and out-
fall pipes assoclated with power plants,
and subaqueous utility lines: and arti-
ficial reefs.

Paragraph (2)(2): In view of mane
power and budgetary constralnts it i
necessary that this program be phased
in over a two year perlod. Provision for
such a phase-in approach exists in this
paragraph. Thus, under Phase I, this
regulation would becoms Immediately
operative in al} ¢coastal waters and con-
tiguous or adjacent wetlands as well as
Inland rivers, lakes and streams that are
navigable waters of the United States
{which the Corps of Engineers is already
regulating) and their contiguous or ad-
Jacent wetlands. In Phase II, which
would begin on July 1, 1578, we would
contipue to regulaie all of those dis=
charges 0f dredged material occurring in
those waters identified in Phase I and
also begin to regulate discharges of
dredged or fill material in primary tribu-
taries (the main stems of tributaries di-
rectly connecting to navigable waters of
the United States), their contiguous or
ad)jacent wetlands, and ali lakes. Pinally,
in Phage 111, all discharges of dredged or
il material in nevigabie waters would
be regulated after July 1, 1277,

We belleve that the Initial thrust of
this phase+In program will enable the
protection of those wetland and water
resources areas that are In immediate
danger of being [urther destroyed
through unregulated development. As
we move to implement these phases, we
will endeavor to utiltre general categori-
cal permits to the maximum possible ex-
tent relying on individual permit actiona
to repulate only those environmentally
signifcant activitles. We wil also at-
tempt to identify additional categories
of activities which can be excluded at
& Iater date.

Discharges of dredged nr 1ll material
that occur before a particuiar waler body
falls under a patrticular phase wre per-
mitted by the regulalion In paragraph
(e {2y, provided certiun preseriond
conditions are met before ihe dlscharge
oceurs. Included In these cobdibons is
the requirement {0 obinin A State wutler
qQuality certification (or to have the Stute
walve ltg right to po certify) and the
requirement b0 certify under section 307
{e) (1) of the Coastal Zone Management
Act of 1972 that the discharge wil! be
in compliance with an approved coastal
zone manageinent program, This para-
graph does not automatically exempt all
discharges of dredged or fill material not
covered by a particular phase from the
permitting requirements of this regula-~
tion, for it still glves the District Engi-
neer the option of exercising jurisdiction
over any activity Invelving the discharge
of dredged or fill material in those cases
where the activity will have a significant
impact on the environment.

Paragraph (@) (2){iii): This para-
graph “grandfathers” ail discharges of
dredged or fill materia] in waters other
than navigable waters of the United
States which were completed before the
date of this regulation and also permits
any discharge of dredged or fill material
of less than 500 cubtc yards which was
commenced before the date of this regu-
lation and is combleted within six
months. This 500 cuble yard exemption
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to the requirements of this regulation
only pertains to a aingls and complets
project, and would pot encompass ¢t~
mulative discharges of dredged or fill
material, each less than 500 cubic yards,
in a large number of projects which com-
prise and are associated with & complete
plan of development. The term “com-
menced” as used in this paragraph is
satisfled if there has been some discharge
of dredged or fil! material at a specified
disposal site or the entering into a writ-
ten contract to do such before the date
of the regulation. The “grandfathering”
of these actlvities does not avoid the
legal requirement to comply with the
Biate water quality certification require-
ments of section 401 of the FWPCA or
to furnish a coastal zone managernent
certification, however.

Paraggraph (e)i2)im! This para-
graph permits, (without the need for the
processing of a individual permit appli-
eation through the procedures in the
regulation), minor bulkheads and filla
that are constructed i waters other than
navigable waters of the United Stotes
provided they are lesi than 500 feef In
lengih, constructed for property prolec-
tion, and involve the discharge of less
than an average of one cubic yard per
running foot. However, while these types
of discharges are permitted through the
regulation, conditions 1ave alse been im-
posed that must be met before the Jdls.
charge can occur {including the need
obtaln a water quality certification and
furnish & coastal zone management cer-
tification’. In addition, the Distriet
Engineer can still exercise jurisdiction
over these actlvities in those cases whers
he determines that the discharge will
have a significant impact on the envirgn-
ment,

We believe that this administrative
mechanism of authorizing this type of
activity through the regulation s essen-
tial in crder to make this program man-
ageable from a manpower and resources
point of view, and still protect the aquatic
environment. In addition, it serves as a
mechanism to alleviate the administra-
tive burdens which are encountered in
the normal processing of individual per-
mits. Te this end, we intend to rely
heavily on the general public to bring to
the attention of the District Engineer
those minor bulkhead and fill activities
which, while falling within the protec-
tion of this paragraph, should be regu-
lated on a c¢ase by case basis.

Paragraph (e){¢): Activities of Fed-
eral agencles that involve the discharge
of dredged material or of flll material
into navigable waters are not exempt
irom the provisions ¢f this reguladion,
Activities of the Corps of Engineers in-
volving such discharges are reviewed and
regulated pursuant to the policies and
procedures expressed in Title 33 of the
Code of Federal Regulations, Part
209.145,

Paragraph ({11} We belleve there 1s
considerable merit In having the Btates
become directly involved in the declsjon-
making process to the maximum extent
possible under the law. Indeed, many
states already have ongolng permit pro-
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grama which address many, and, in some
cases zll, of the concerna which are ad-
dressed In the Corps decision-making
process. Three ways will be used to in-
volve the States in this decislon-making
process. We have embodied these three
mechanismy in an effort to make the
program manageable and publicly ac-
ceptable, and in response to the over-
whelming number of comments which
supported the basic concepi.

Pirst, since each discharge of dredged
or fill material into a navigable water 1s,
in effect, the discharge of & pollutant
into the water, a State water quality cer-
tification i= required under section 401
of the FWPCA bhefore that discharge can
be lawfully undertaken. Provislon has
therefore been made In the opening para-
graph of this section to Indicate this legal
requirement. Thus, ahy Btate may cause
the denial of a section 404 permit if it
chooses to deny a water gquality certifica-
tion. Similar situations also exist in
those states with approved coastal zone
management plans: An Individual in
states with such plans must also certiy
that his activity will comply with the ap-
proved plan. On the other hand, where
the state does not have such a certifica-
tion program or delays the processing
of its certification, we will still begin to
process the section 404 permit. In absence
of & timely response {rom the State, the
section 404 permit wili be processed to 8
concluslon,

Second, we are mindful that many
atates have exlsting permit programs to
requlate the same types of activities that
will be regulated through section 404 of
the FWEBECA by the Corps of Engineers.
To the extent possible, it is our desire to
support the state in ita decision. Thus,
where a state denies a permit, the Corpa
will nof 1=sue a section 404 permit. On the
other hand, if & state issues a permit, the
Corps would not deny its permit unless
there are overriding natlonal factors of
the public interest which dictate such
action. We believe that this type of situs-
tion can be kept to 8 minimum provided
the Btate's permit program has budlt
into it the policles, procedures, goals,
requirements, and. objectives embodied
in the Corps permit program and the
natlonal legislation which molded and
supports it. This would Include, for ex-
ample, the concerns and requirements of
the National Environmental Policy Act,
the Fish and Wildlife Coordination Act,
the Endangered Specles Act, the Constal
Zone Management Act, and the FWPCA.
In view of thils objective, a section 404
permi{ will generally be issued Tollowing
& favorable State determination unless
overriding national factors of the public
interest are revealed during the final
processing of the section 404 permit ap-
plication and provided the concerns, pol-
icies, goals, and requirements expressed
in the above cited statutes, the Corps
policles, and the guidelines have been
addressed. In those Btates without any
type of permit program to regulate the
types of activities envisioned by section
404, we belleve that the objectives ex-
pressed in this subparagraph should give
them guldance in the formulatlon of

their respective programs should they
choose to do so.

Finally, provision has been made in
subperagraph (v) of this section to allow

‘the District Engineer to entar into an

agreement with thoze States having on-
golng permit programs which would en-
able joint processing of the Department
of the Army and the state permit appli-
catlon to an independent conclusion by
each entity. This would include joint
public notices, Joint public hearings, and
the joint development, review, and analy.
gis of information which leads to the
final decision on & permit application,
We strongly encourage States to work
with our District Engineers in this effort
for we feel that this is a valuable mech-
anism to make this program manageable
and publicly acceptable as well aa &
means to avold unnecessary duplication
of effort.

Paragraph () (2)(ix): We have also
adopted a procedure, found in this para-
graph, to process general permits for cer-
tain clearly described categories. A gen-
eral permit once issued would preclude
the need for any further permit for
similar work ahd would prescribs condi-
tlons to be followed in the future per-
formance of such work Ws hope this
mechanism will go far in making our en-
tire regulatory Dprogram administra-
tively manageable, and we will atiempt to
use the genernl permit for many cate-
gories {n Phases IT and ITI prior to the
effective date of those phases, We intend
to urge our Distrdct Engineers to utilize
this mechandsm as often as possible, and
we request that those Federal agencies,
organizations, and members of the pub-
lt¢ who review and comment on public
notices for general permits do so In a
spirit of cooperation, constructive criti-
cism and suggestion.

During the next 80 days, comments
nddressing this interim final regqulation
should be submitted in writing to the
Chiet of Engineers, Forrestal Bullding,
Washington, D.C. 20314, ATTN: DAEN-
CWO-N,

It is hereby certified that the economic
and inflationary impacts of this regula-
tion have been carefully evaluated in ac-
cordance with OME Circular A-107.

Dated: July 22, 1975.

RopenT B. HUGHES,
Colonel, Corps of Enginecrs, As-
sistant Chief, Construction-
Operations, Direclorate of
Civil Works.

§ 209.120 Permits for activitles in Navl-
gable Waters or Ocean Waters.

{8} Purpose. Thia regulation pre-
acribes the policy, practice, and procedure
to be followed by all Corps of Engineers
instellations and activities in connection
with applications for permits suthorizing
structures and work in or affecting nav-
igable waters of the United States, the
discharge of dredged or 11l material into
navigable waters, and the transportation
of dredged material for the purpose of
dumping it into ocean waters.

(h) Laws requiring authorization of
structures or work. (1) Bection 0 of the
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River and Harbor Act approved March 3,
1899 (30 Stat. 1151; 33 U.S.C. 401) pro-
hibits the construction of any dam or
dike acrosa any navigable water of the
United States In the absenice of Congres-
sional consent and approval of the plans
by the Chief of Engineers and the Secre-
tary of the Army, Where the navigable
portions of the waterbody le wholly
within the lmits of a single State, the
structure may be built under authority of
the iegislature of that State, U the loca-
tion and plans or any modification
thereof, are approved by the Chief of En-
glneers and by the Secretary of the Army.
The !nstrument of authorization 13 desig-
nated a permit. Section ¢ alse pertains to
bridges and causewsays but the authority
of the Secretary of the Army and Chief
of Engineers with respect to bridgea end
causeways was transferred to the Secres
tary of Transportation under the De-
partment of Transportation Act on Oc-
tober 16, 1968 (80 Stat, §41, 49 U.S.C.
1165g(8) (A)).

(2) Bectlon 10 of the River and Harbor
Act approved March 3. 1899 {30 Etat.
1151; 33 U.S.C. 403) prohibits the un-
authorized obstructlon or alteration of
any navigahle water of the United Btates,
The constructlon of any structure in or
over any navigable water of the United
States, the excavation from or depositing
of materia] In such waters, or the accom-
plishment of any other work affecting the
course, locatlon, condition, or capecity
of such waters are uniawful unless the
work has been recommended by the Chief
of Engineers and authorized by the Bec-
retary of the Army. The instrument of
authorization la designated a permit or
letter of permission. The authority of the
Secretary of the Army to prevent ob-
structlons to navieation in the navigable
waters of the United States was extended
to artifleinl Eslards and fixed structures
loc: ted on the auter ¢ontinental shelf by
section 4({) of the Quler Continental
Bhelf Lands Act of 1953 (67 Btat, 443;
43 U.S.C. 13333,

{3} Section 11 of the River and Harbor
Act approved March 3. 1889 (30 Stat,
1131; 33 US C. 404" authorizes the Secres
tary of the Army to establish harbor Linea
channelward of which no piers, wharves,
bulkheads, or other waorks may be ex-
tended or deposits made without approval
of the Secretary of the Army. Regila-
tions {ER 1145-2-304) have been bro-
mulgated relative to this suthority and
published at § 209.150. By policy stated In
those regulations effective May 27, 1970,
harber lines are guidellnes only for defin-
ing the offshore limits of structures and
fillls tnsofar as they Impact on navigation
Interests. Except as provided in parn-
graph (e) (1) of this section below, per-
mits for work shoreward of those lines
must be obtalned In accordance with sec-
tion 10 of the same Act, cited above.

(4) Bection 13 of the River and Har-
bor Acet approved March 3, 1899 (30 Stat.
1152; 33 U.B.C. 407) provides that the
Becretary of the Army. whenever the
Chief of Engineers determines that an-
chorage and navigation will not be In-
iured thereby, may permit the discharge
of refuse into navigable waters, In the
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absence of a permii, such discharge of
refuse is prohibited. While the prohibi.
tion of this section, known as the Refuse
Act, 13 stlll in effect, the permit suthority
of the SBecretary of the Army has been
superseded by the permit authority pro-
vided the Administrator, Environmental
Protection Agency, under sectlons 4023
and 405 of the Federal Water Pollution
Control Act (PL 82-500, 86 Stat. 818, 33
U.8.C. 1342 and 1345).

(5) Sectlon 14 of the River and Har-
bor Aet approved March 3, 1899 (30
Btat, 1152: 33 U.S.C, 408) provides that
the Becretary of the Army on the recom-
mendation of the Chlet of Engineers may
grant permission for the temporary oc-
cupation or use of any sea wall, bulkhead,
fetty, dike, levee. whart, pler, or other
work bullt by the United States. Thia
permission will be granted by an appro-
priate rea! estate instrument in aceord-
ance with existing real estate regulations.

(8} Sectlon 1 of the River and Harbor
Act of June 13, 1902 (37 Stat, 371; 33
0U.8.C. 565 allowa any persons or cor-
porations desiring to improve any navi-
gable river ot thelr own expense and risk
to do so upon the approval of the plana
and specifications by the Secretary of
the Army and the Chief of Engineers.
Improvements constructed under this
euthority, which are primarily in Federal
project arcas, remaln subject to the con-
trol and supervision of the Secretary of
the Army and the Chief of Englneers.
The Instrument of authorizetion I
designated a permit.

(7! Sectlon 404 of the Federal Water
Pollutlon Control Act (PL 92-500, 88
Stat. 816, 33 U.8.C. 1344) authorizes the
Becretary of the Army, acting through
the Chlef of Engineers, to issue permits,
after notice and opportunity for public
hearings, fer the discharee of dredged
or fili material into the navizuble waters
at specified disposal sites. The selectlon
of disposal sites will be 1n accordance
with guidelines developed by the Admin-
Istrator of the Environmental Protec-
tion Agency {(EPA) in conjunction with
the Secretary of the Army. Furthermore,
the Adm!nistrator can prohibit or restrict
the use of any defined area a8 a disposal
slte whenever he determines, after notice
and opportunity for public hearings, that
the discharge of sLch materials into such
areas will have an uriacceptable adverse
effect on munieipal water supplies, shell
fish beds and flshery areas, wildlife or
recreational areas.

(8) Sectlon 103 of the Marine Protec-
tion, Research and Banctuaries Act of
1972 (PL 92-532, 86 Stat. 1052, 33 U.8.C.
1413) nuthorizes the Secretary of the
Army to Issue permits, after notice and
opportunity for public hearings, for the
transportiation of dredged material for
the purpose of dumping it in ocean wa-
ters. However, slmilar to the EFA Ad-
ministrator's limiting authority cited in
paragraph (b)(T) of this section, the
Administrator can prevent the issuance
of a permit under this authority { he
finds that the dqumping of the material
will result in an unacceptable adverse
impact on municipal water supplies,

shellfish beds, wildlife, fisheries or rec-
reational aress.

(9) The New Yorx Harbor Act of
June 29, 1888, as amended (33 UB.C. 41
et seq.) provides for the issuance of per-
mits by the Supervisors of the New York,
Baltimore, and Hampton Roads Harbors
for the transportation upon and/or dis-
tharge !n those harbors of a varlety of
materials Including dredgings, sludge
and acid. The District Fagineers of New
York, Baltimore and Norfolk have been
designated the Supervisors of these har-
bors, respectively. However, section 511
(b} ot the Federal Water Pollution Con-
trol Act (PL 92-500, 8€ Stat, 816) pro-
vides that the discharge of these mate-
rials Into navigable waters shall be regu-
Iated pursuant to that Act and not the
New York Harbor Act except as to the
effect on navigation and anchorage. In
addition, sectlon 106(a) of the Marine
Brotection, Research and Banctuaries
Act of 1972 (PL 92-532, 86 Stiat. 1053
provides that all permits for discharges
In ocean waters shall only be lssued In
accordance with the Act after April 23,
1973. Theretore, the supervisors of these
three harbors will no longer lssue permits
under the authority of the New York
Hatbor Act, a5 amended. for transporta-
tlon and/or dischargs o0 these materiols,

(¢} Related Lemiv'at:anm, 11 Sectlon
431 of the Federal Wat-r P-ilution Cone
trol Act (PL 92-500, 86 Stat. Bl6, 33
U.S.C. 1411} reguires any applicant for
B Federal lUcense or permit to rondnct
any activity which may result In a dls-
charge into navigable waters to ohtain
& certification from the State in which
the discharge originntes or will originnte,
or, if eppropriate, from- the Interstate
water pollution control agency having
Jurisdiction over the navicable waters at
the point where the discharce originates
or will originate, that the discharge will
comply with the npplicnble ¢flucent Hmi-
tatlons and water quallty standords, A
certification obtalned for the construe-
tlon of any facility must also pertain to
the subsequent operation of the facllity,

{2) Bectlon 30T(ch(3r of the Coastal
Zone Management Act of 1972 (PL 92-
583, 86 Stat. 1280, 16 US.C. 1456i0) (D))
requires any applicant for a Federal li-
cense or permit to conduct an activity
affecting land or water uses in the State’'s
coastal zone to fumish a certification
that the proposed activity will comply
with the State's coastal zone manage-
ment program. Generally, no permnit will
be issued until the State has concurred
with the applleant's certification. This
provision becomes effective upon approv-
8l by the Secretary of Commaeree of the
Btate's constal zohe management pro-
gram.

{3) Bectlon 302 of the Marine Pro-
tection, Research, and Banctuaries Act
of 1972 (Pub. L. 52-532, B8 Stat. 1052, 18
U.B.C. 1432) authorizes the SBecretary of
Commerce, after consultation with other
interested Federal agencles and with the
approval of the President, to designate
&s marine sanctuaries those areas of the
ocean waters or of the Great Lakes and
their connecting waters or of other
toastal waters which he determines nee-
essary for the purpose of preserving or
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resioring such nrens for thelr conser.
vitian, recreationnl. ccologicnl, of es-
thetle values. After deslgoating such an
arch, the Secretary of Comirterce abiall 18-
sue regulntions to control any actvitles
within the area, Activities In the sane=
tuary authorized under other authorities
are vallid only if the Secretary of Com-
merce certifies that the retivities are
consistent with the purpéses of Title
It of the Act and can be¢ catried out
within the requlations for the sanctuary,

(4} The National Environmental Pol-
fcr Act of 1969 (42 TTS.C. 4301-4347) de=
clares the natlonul polley to encournge
o productive and enjoyable hormony be-
tween man ond his environment. Section
102 of that Act directs that "to the fullest
extent possible: (1) the policles, regula-
tions, and public laws of the United
States shall be interpreted and ndminis-
tered in accordance with the policles set
forth In this Act, and (2) &)l agencles of
the Federal Government shall * * * in-
sure that presently unquontified envi-
ronmental amenities and values may bs
given approvpriate consideration ln de-
clslon making alene with economic and
technicol considerations * * =" See also
paragraph (11 {1} of tlla sectlon oh ¢n-
vironmental statements.

(5 The Fish and Wildlife Act of 1058
(16 1S.C. 742a, et sca), the Migratory
Marine Game-Fish Act (186 U.8.C. T860c-
T60g: oand the Fi:h and Wildife Coor-
dination Act (16 U.S.C. 661-666¢) and
other acts express the concern of Con-
gress with the quality of the sguatle en-
vironment as it affects ithe conservation,
improvement and enjoyment of fish and
wildlife resources. IReorgunization Plan
No. 4 of 1570 transfrered certain fune-
tlons, Including certnln fish and wildlife~
witter rcsources coovrdination responsi-
bilittes, from the Sccretary of the In-
terlor to the Seerctary of Commerce, Un-
der the Flsh and Wildiife Coordination
Act and Reorcantration Plan No. 4, any
Federul Arency which proposes to con-
trol or modidy auy body of water must
first consult with the Unlied States Fish
ar.d Wildlife Service, the Natlonal Ma-
rine Fsheries Service, as appropriate,
pr.d with the head of the appropriate
State mgency exvrcislng edministration
over the wildilfe resources of the affected
State.

{6) The Federal Power Act of 1320
(31 Stat. 1063; 16 U.S.C. 70la et seq.),
as amended, authorizes the Federal Pow-
er Commission (FPC) to issue licenses
for the construyction, operation and
malntaining of dams, water condults,
reservelrs, power houses, transmission
liries, and other physical structures of a
power project. However, where such
structurcs will offcct the navigable ca-
pacity of any navigeble waters of ihe
United States (as defined in 16 US.C.
7961, the plans for the dam or other
physical structures affectlng havigation
must be approved by the Chief of Engl-
neers and the Secrctary of the Army. In
such cnses, the Interests of navigation
should normally be protected by o recom-
mendation to the FPC for the Inelusion
of appropriate provislons in the FPC Ui~
cense rather than the lssunnce of a sep-
arate Department of the Army permit
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under 33 US.C. 401 et 3¢cq. As to any
cther acivities in navigable waters not
constituting construction, operation and
maintensnce of physical structures -
censed by the PPC under the Federal
Power Act of 1920, ms smended, the
provigiens af 33 UBS.C, 401 et seq. re-
main fully appllcable. In all cases in-
volving the diascharge of dredged or fill
material into navigable waters or the
transportation of dredged material for
the purpose of dumnping in ocean waters,
Departmemt of the Army permits under
section 404 of the Federnl Water Pollu-
tion Control Act, or under section 103
of the Marine Protection, Research and
Banctuaries Act of 1972 will be required,

(7Y The Natlena] Historle Preserva-
tion Act of 1966 (80 Stat. 215, 18 US.C,
4700 ereated the Advisory Council on
Historic Prescrvation to advise the Pres-
ident and Congresy on matters involving
historic preservation. In performing its
function the Counclt s authorized to re-
view ahd ecomment upon sactivitles li-
censed by the Federal Government which
will have an effeet upon properties listed
tn the National Register of Historie
Places.

(B) The Interstate Land Sales Full
Discloaure Act (15 U.B.C. 1701 et scgo
prohibits any developer or agent from
selling or leasing any lot in a subdlvision
unless the purchaser 1s furnished in ad-
vance a printed property report including
informatlionn which the B8ecretary of
Housing and Urban Development may,
hy rules or regulatlons, require for the
protection of purchasers. In the event the
lot In question 13 in & wetlands area, the
report 18 required by Housing and Urban
Development regulation to state that no
permit has been granted by the Corps
of Engineers for the development under
Sectlon 10 of the River Harbor Act of
1898,

(9) The Water Resources Planning
Act (42 UBS.C. 1962 et zeq.) provides for
the possible establisiment upon request
of the Water Resources Councl or a8
State of river basin water and related
land resources commissions. Each such
commisslon shail coordinate Federal,
State. interstate, local and nongovern-
mental plans for the development of
water and related land resources in its
aren, river basin, or group of river basins.
In the event the proposed Corps of Engls
neers permits to non-governmental de-
velopers or other agencles under section
10 of the River and Harbor Act of 1809
and sectlon 404 of the Federal Water Pol-
lution Control Act may affect the plans
of such river basin ¢cominissions, the per-
mits will be coordinated wilth the appro-
priate concerned river basin commisstons,
The same 15 true of Corps of Engineers
suthotizations to private persons or cor-
porations to improve navigable rivers at
their own expense under section 1 of the
River and Harbaor Act of 1803,

{dy Definjtions. For the purpose of 1s-
suing or denylng authorizations undel
this regulation.

(1) “Navigable waters of the United
States.” The term, “navigable waters of
the United States,” 1s agministratively
defined to mean watera that have Leen

used in the past, are now used, or are
susceptible 1o use as g roeans to Lransport
interstate commerce landward to thelr
ardinary high water mark and up {o the
head of navigation as determined by the
Chief of Engineers, and also waters that
are sublect to the ebb and flow of the
tide shoreward to their mean high water
mark (mean higher high water moark on
the Pacific Coast}. Sece 13 CFR 109.260
(ER 1185-2-302) for & mure definitive
explanation of this term.

(1) “Navigable watcrs”. (b The term,
“navigable wnters,” as used herein for
purposes of Section 404 of the Federal
Waiter Pojlution Control Act, ta adminis-
tratively deflned to mean waters of the
United States including the terrttorial
sens with respect to the disposal of fill
maoterial and excluding the territorial
aeas with respect to ithe disposal of
dredged malerial and shall include the
following waters:

(1) Coonstnl waters that are navigable
waters of the Unlted States subject Lo
the ebb and flow of the tide, shoreward
to their mean high waier mark ‘menn
higher high waler mark on the Pucifie
coast) ;

by ANl coastal wetlands, mudfiats,
swamps, and simliar areas that arc con-
tiguous or adjacent to other navigabie
waters, “Coastal wetlands''  includes
marshes and shallows and means those
areas pertodically Inundated by saline or
brackish waters and that are normally
characterized by the prevalence of salt
or brackish woter vegetation capable of
growih and reproduction:

{¢) Hivers, lakes, streams, and artin-
¢lal wnter bodies that are navigable wal-
era of Lhe Unjted States up Lo tholr head-
waters and landward to their ordinary
high water mark:

(d) All ertificlally created channels
and canals used for recrealional or uther
navigalional purposes that are connecied
to other navigable waters, lundward to
thelr ordinury high water mark.

te) All tributaries of navigable waters
pl the Uniled Biates up to their head-
waters and landward to thelr ordinary
bigh water mark;

() Interstate woters landward to their
ordinary high water mark and up to their
headwaters:

(g} Inirastate lakes, r1ivers and
streams landward to thetr ordinary high
water mark and up to their headwalers
that are utilized:

(1) By lotersiate travelers for waler-
related rectreational purposes;

(2} Far the removal of fish that ore
sold in interstule commeree;

i3; For industrial purposes by lnduy-
tries In interstate commerce; or

(4 In the production of aprrlculturnl
commodities sold or tropsported tn in-
terstate commerce;

(b Freshwater wellands including
marahes, shallows, swamps and, similar
arcas that are contlguous or adjacent to
other navigable waters and that support
treshiwater vegetation, "Freshwater wet-
lands” means those areas that are pe-
riodically inundated and that are
normally characterized by the prevalence
of vegetation that requires saturated soll
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conditions for growth and reproduction:
and

{i) Those pther waters which the Dis-
trict Engineer determines necessitate
regulation for the protection of water
quality as expressed in the guidelines (40
CFR 230). For example, {n the case of in-
termittent rivers, streams, tributaries,
and perched wetlands that are not con-
tiguous or adjacent to navigable waters
identifled in paragraphs (a)-(h), & decl-
sion on jurisdiction shall be made by the
District Engineer.

{iiY The following additional terms
are defined as follows:

{ay “Qrdinary high water mark" with
respect to Inland fresh water means the
line on the shore established by analysis
of all daily high waters. It 15 estab-
liahed as that point on the shore that is
inundated 257% of the time and is de-
rived by a flow-duration curve for the
particular water body that is based on
avallable water stage data. It may also
be estimated by eroslon or easily recog-
nized charactertistics such as shelving,
change in the character of the =soll,
destruction of terrestrial vegetation or ita
inabllity to grow, the presence of litter
and debriz, or other appropriate neans
that consider the characteristics of the
surrounding area:

(b} “Mean high water mark” with re-
spect to ocean and coastal waters means
the line on the shore established by the
average of all high tides ¢all higher high
tides on the Pacific Coast). It Is estabe
lished by survey based on avallable tidal
data (preferably averaged over a peticd
of 18.6 vears because of the variations In
tide). In the absence of such data, less
precise methods to determine the mean
hizsh water mark msay be used, such aa
Fhysical markings or compartson of the
area In question with an area having
simtjar physical characteristies for which
tidal data are already avaiiable:

(¢} “"Lakes” means natural bodies of
water greater than fAve acres In surface
area mnd all bodles of standing water
created by the impounding of navigable
waters ldent!fled In paragraphs (aX-(h),
above. Stock waterlng ponds and settling
basins that are not created by such im-
poundments are not Included;

(dy “Headwaters” means the point on
the stream above which the flow is nor-
mally less than 5 cublc feet per second;
providcd. however, the volume of flow,
point and neonpeoint spurce discharge
characteristics of the watershed, and
other [actors that may Impsact on the
water quality of waters of the TUnited
States will be considered in determining
this upstream limit: and

ter "Primary tributarics” means the
main stems of tributaries directly con-
nectlng to navigable waters of the
United States up to their headwaters
and does nhot include any additional
tributaties extending o of the main
stems of these tributaries.

(3 “Ocean walers”. The term “ocean
waters,” as deflned in the Marine Pro-
tectlon, Research, and Sanctuaries Act
of 1972 (P.L. 92-532, B8 Btat. 1052),
means those waters of the open seas lying
seaward of the base line from which the
territorial ses s messured, as provided
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for in the Convention on the Territorial
Sea and the Contiguous Zone (15 UST
1804; TIAB 5638),

(4) “Dredped material”. The term
“dredged material” means material that
1s excavated or dredged from navigable
waters. The term does not include mate-
Tial resulting from normal farming, eil-
vaculture, and ranching activities, such

as plowing, cultivating, seeding, and
harvesting, for production of food, fiber,
and forest products.

(5) “Discharge of dreduved malerial”,
The term “discharge of dredged mata-
rial” means any additlon of dredged
materinl, in exceex of one cuble yard
when used in a single or ineidental opera-
tion. Into navigable waters. The term in-
cludes, without limitation, the addidon
of dredged material to a specified dis-
posal site located in navigable waters and
tha runoff or overflow from a contained
land or water disposal area. Discharges
of pollutants Into navigable waters re-
sulting from the onshore subsequent
Drocessing of dredged material that ia
extracted for any commercial use (other
than i) are not inciuded within this
term and are subject to section 402 of the
Federal Water Pollution Control Act even
though the extraction of such material
may require & permit from the Corbs
of Engineers under section 10 of the
River and Harbor Act of 1899,

(6} “Fill wmotertel” The term "“All
material” means ary pollutant used to
create fill in the traditional sense of re~
placing an aquatic area with dry land or
of changing the bottom slevation of a
water body for any purpose. "Fill mate-
rial” dees not include the following:

1) Material resulting from nermal
farming, sllvaculture, and ranching
activities. such as nlowing, cultivating,
seeding, and harvesting, tor the produc-
tion of food. fiber, and forest products:

{11} Material placed for the purpose of
maintenance, including emergency re-
construction of .recently damaged parts
of currently serviceable structures such
ags dlkes, damns, levees, groins, riprap,
breakwaters, c¢auseways, and bridge
abutmentis or approaches, and trans-
portation structures.

(iil) Additions to these categoties of
activities that are not “fill” will be con-
sidered periodically and these regulations
amenided accordingiy.

{7y "Discharge of All material.” The
term “discharge of fill material” means
the addition of fill material into naviga-
ble waters for the purpose of creating
fastlands, elevations of land beneath
navigable waters, or for impoundments
of water. The term generally includes,
without limitation, the followlng actlv-
ities: piacernent of fill that {8 necessary
to the construction of any structure In a
navigable water, the building of any
structure or Impoundment requiring
rock, sand, dirt, or other pollutants for
itz construcilon: site-development fills
for recreational, industrial, commereial,
residential, and other uses; causeways or
roed fills; dams and dikes; artlfclal
islands, property protection and/or rec-
Inmation devices such as riprap, groins,
seawalls, breakwalls, and bulkheads and

flls; beach nourlshment: levees; sanitary
landfills: fiil for structurez such as sew-
ege trentment facilities, Intake and out-
fall pipes assoclated with power piants,
and stbagueous ubility lines; and arti-
ficial reefs,

(8) “Person”. The term “person”
means any individual, corporation, part-
nership, assoclation, State, mundcipality,
commission, or political subdlvision of a
State. any interslate bixly, or any agency
or instrumentality of (he ¥Fodernl! Gov-
ernment, other than the Corps of Enpts
neers (see 33 CFR 209 145 Tor procedures
for Corps projects).

19) "Coastal 2one.” The term “coa-tnl
Eons” means the coastal waters and ad-
facent shorelands designated by a State
as being cluded in its approved coastal
tone management program under the
Coastal Zone Management Act of 1972,

te) Activittex Reguiring Authoriza-
tiors, (1) Structures or work In nhaviga-
ble waters of the United States. Depart-
ment of the Army authoerizations are re-
quired under the River and Harbor Act
of 1899 (See¢ paragraph (b} of this sce-
tton) for all structures ot work in navi-
gable waters of the United States except
for bridges and causeways (see Appendix
A), the placement of rids to navigation
by the U.B. Coast Quard, structures con-
atructed In artificial canals within
principally  residential  developments
where the canal has been connected to a
navigable water of the United States (sea
paragraph (g} (11) below), and actlve
ities that were commenced or completed
shoreward of established harbor lines
before May 27. 1870 (see 33 CFR
$ 209.150) other than those activitles in-
volving the discharge of dredged or Al
material in navigable waters after Octo-
ber 18, 1972.

(1) Btructures or work gere in the navi-
gable waters of the United Btates if they
are within limits deflned In 33 CFR
209 260. Btructures or wark outside these
limits are subject to the provisions of law
cited In paragraph (b} aof ihils section
if those structures or work affect the
course, locatton, or condition of the water
body in such & manner as to stgnificantly
tmpact on the navigable capacity of the
water body. A tunnel or other structure
under & navigable water of the United
States is considered to have a significant
impact on the navigable capacity of the
water body.

(4} Btructures or work licensed under
the Federal Power Act of 192¢ do not re-
quire Department of the Army authori-
zations under the River and Harbor Act
of 1899 (see paragraphs (b and {¢) of
this section); provided, however, that
any part of such structures or work that
fnvolves the discharge of dredeed or All
material Into navigable waters or the
transportation of dredged material for
the purpose of dumping it into ocean wa-
ters will require Department of the Army
authorization under Sectlon 494 of the
Federal Water Pollution Control Act and
Bectlon 103 of the Marine Protection,
Research, and Sanctuarles Act, as
appropriate.

(2) Discharges of dredged material of
of All material into navigable waters, (1
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Except s provided In subparographs (1)
and (i) below, Depariment of tha Army
permits will be requited for the discharge
of dredied material or of All material
into navigable waters in accordance with
the lollowlng phinsed schedule;

wat Phase I Alter the cffective date of
thia regulation, diachorges of dredged
material or of NIl materind nto constnl
waters and coastal wetlands contiglious
or adjncent thereto or into inland navl-
gable woters of tho United Stntes and
freshwater wellnnhds contiguous or ad=-
Jacent therste arc sublect to tho proce-
dures of thls regulntlon.

tdr rhasa IT: After July 1, 1078, dis-
chnrges of dredged moterinl or of fill
materind Inte primary tributnries, fresh-
water wetlands contiguous or adjocent to
primary tributarics, und lakes nre sublect
to the procedures of this regqulation.

(cy Phase 11 After July 1, 1077, dis-
charges ol dredged material or of fill
material Into nny navigahle water are
aubject 10 the procedures of this regula-
tion.

«it1 All other discharres of dredged or
il matcrial that occur before the detes
apecified In subparagrapha () (P and
(¢! above, are hereby permitied for pur-
poses of Bection 404 of the Federal Waoter
Pollution Contrel Act without farther
procensing under this repulatiion; pros
vided. houweper, Thoat the procedures of
this regulation including those pertain-
ing to individual and menernl permits
(aee pareararh (112 tx), below) ahall
apply to any dischorgeds of dredaed or
i1l materinl {f the District Enmineer de-
termines that the water quality concerns
as expressed M thie gutdellnes (see 40
CFR 230) Indicnte the need for such
action; and further rrovided, That the
feliowing conditions arc met:

ta} That s water-quallity certification
under section 401 of the Federnl Water
Poliutlon Control Act fsce parngraph (¢)
{11 of this sectiony) s obtained before the
discharge 18 commenerd or the State has
watved it right 10 8o cerdfy:

(5) That a certification of compliance
with a State's approved coastnl rone
management program pursusnt to see-
tion 307(c) (3) of the Coastal Zone Man-
agoment Act (sce parngraph (el (2},
above}, s furnished, !f applicable, before
the dlscharge Ia commenced;

(¢} That the discharge will not be lo-
cated In the proxtinity of o public water
aupply intake;

(d) That the dischatge wili not con~
taln unocceptable levels of pathogobic
organisms in areos used {Or sporis o=
volving hhysicnl contact with the wnter:

(¢) That the discharge will not acour
in areas of concentrated ahellfish Dro-
duction: and

tfy That the discharge will not de-
stroy or endanger the eritical habltat af
a thireatened or endangered specics, aa
jdentified under the Endangered Bpecies
Act,

t11y Mscharres of dredred or fill ma-
terinl In waters other thonh navigable
woters of ths United States that haw
been completed by tho effective dote of
this reguiation and discherges of dredged
ar fill material of less than 500 cubic
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yards into waters other than navigndle
waters of the United Htatos that ars part
of an nctivity that was commenced ho-
fore tho publication of this regulation,
that wiil be completed within six montha
of the publication of this regulation, and
that involves n single nnd complete proj-
act and not o number of projecta assocl-
ated with complete devolopment plahs
are hereby outhorized for purposes of
Bection 404 of tho Federnl Water Pollu-
tion Contro! Act without further proccas-
ing under this regulntion; provided, how-
ever, That the exemption of these types
of activiliea from the roquirements of this
rexulation shall not be construed aa &
wolver of the requirement to obtain a
Bate wnter-quality certification under
section 461 of the Federal Water Pollu-
tinn Control Act or a certification of com=
pliance with a Btate's approved coastnl
LON® MANAgement ProgTam pursvent to
sevtion 3074(c) (1) of tho Coartal Zone
Munagement Act In thoro carcs where
the discharge of dreded or 111l material
hra not been completed by the date of
this regulstion: and further provided,
Thut the procedures of this regulation
ashall apply to any activity invelving tho
discharge of dredmed or fill materinl
commenced befotre the date of thia regus
Intion If the District Engincer detarmines
thnt the interesta of water quality os ox-
presred In the guidelines (sce 40 CFR
Pord 230 a0 require. The term “com-
menced” as used hereln shall be aatiafled
if there has been, before the date of thia
regulaticrr. some discharge of dredged
or fill material into the nnvigabie wnter
an p part of the above activity or an en-
tering tnto nf a written controctunl obll-
gation te have the dredged or flll ma-
terial dischnrged at a designaled disposal
sita by a rontractor.

(iv} All bulkhead and fill nctivities in-
volving discharges of dredged material or
of fll materinl In nayigable watera other
than navigable waters of the United
Statea thnt are lews than 500 feet In
lengih, are constructed for propetty pro=
tection, and involve liams than an averoge
of one cuble yard per running foot arc
heretyy permitted for purposes of section
404 of the Federal Water Pollution Con-
trol Act without further processing under
this regulntion; promided, however, That
the procedures of this regulation Includ-
ing those pertalning to individual snd
genern] permits (see paragraph (1) (2}
tx), below) shall npply to any dis-
cherge(s) of dredged or fill materin] if
the District Engineer determines that
the water-quality concerna as expressed
in the guidelines (see 40 CTR 230) indi-
cate the Need for emch action; and fur-
ther provided, Thot the conditions spect-
fled in subparagraph (B) {(a}-{f) are met.

{37 Tranaportation of dredoed ma-
terial for the purpose of dumping it in
ocean waters and construction of artifi-
elal islands and fized structures on the
otter continental shelf. Department of
tho Army authotizations are roquired for
the transportation of dredged material
for the purpoee of dumping it In ocean
waters and consiruction of artificlal ia-
lande and Oxed structures on tha outsr
continental shelf pursuant to Sectlon 103

of tho Marino Protection, ¢h, and
Banctuarien Act of 1072 and Sectlon 4¢£)
of the Outer Continental Shelf Lands
Act, respectively.

(4) Activities of Federal Agencies. Ex-
copt aa specifically provided in this sub-
paragraph, activities of the type de-
scribed in paragraph (e) (1}, (2), and (3
of thls section done by or on behait of
any Prdersl agency, other then the Corpa
of Englnecrs, rre subject to Lhe author-
lzation procedures of thiy regulntion.
Agreement for construction or enginser-
ing aervicea performer for other agencies
by the Corps of Lngineers do not conatl-
tuts nuthorization under the regulation.
Divislon and District Engineers will
therefore advise Pederal agencles ac
corcingly and cooperate to the fullest ax-
tent in the expediting proresasing of thetr
applications.

(1) By section 10 of the Act of Mnrch
3, 1808 (seq pnragraph (b} (2 above),
Conaress has delegated to the Becretary
of the Army and the Chief of Engineers
the duty of authorizing or nrohibiting
certnin work or structures in navigabls
waters of the United States. The general
legtrlation by which Federal agencies
are empowered to act genernlly I8 not
consldered to be sufMcient authorization
by Congresa to satisfy the purposes of
section 10. IT an agency asscrts that it
haa Congreselonal authorization mecting
the test of section 10 or would otherwise
be exempt from the dprovinlons of section
10, the legislative history nnd/or provi-
nfons of the Act should clenrly demon-
atrate thot Congress wns approving the
exact locstion and pinns from which
Congress could hove consldered the ef-
fect on navigable waters of the United
Btates or that Congress intended to ex-
empt that agency from the requirements
of section 10. Very often such legisiation
reserves final approval of plans or con-
struction for the Chief of Enginecrsa. In
such cases. cvaluatlon and authorizntlon
under this regulation are limited by the
intent of the stotiztory Innguage involved.

(1) The polley provisions set out In
paragraph () (1) of thia xection, relnt-
ing to State or lecal authorizations, do
not apply to work or structures under-
token by Pederal agencies, except where
compliance with non-Pederal suthoriza-
tion 1s required by Federn) law or Excc~
utive pollcy. Pedern! agencles are re-
quircd to comply with the substantive
Atate, Intcrstate, and loenl water-quality
standards and efMuent llmitations as are
Rpplicable by lnw that are ndopted in ac-
cordance with or effective under the pro-
vislons of the Federa! Water Pollutlon
Control Act, n3 amended, In the design,
construction, monngement. operation,
and maintenance of their respective fa-
cilitirs, (Bee Executive Order No. 11752,
doted 17 Dec. T3 They nre niot regquired,
however, to ohtain and provide certifica-
tion of complinnce with efftuent limita-
tions and water-quality standards from
State or Interstate water pollution con-
trol agencies tn connectlon with aetivi-
ties Involving diacharges into navigable
waters,

{7 QGeneral Policies jor Bvaluating

Permit Applications. (L) Thes decision
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whether to issue a permit will be based
pn an evaluation of the probable Impact
of the proposed structure or work and
its intended use on the public interest.
Evaluation of the probable lmpact that
the proposed structure or work may have
on the public interest requires a careful
welghing of all those factors that become
relevant in each particular case. The
benefit that reasonably may be expected
to accrue from the proposal must be
balanced angalnst its reasonably foreses-
able detriments. The decision whether to
authorize a proposal and, if authorized,
the conditions under which 1t will be al-
lowed to oceur, are thircfore determined
by the outcome of the general balancing
process (e g.. sce § 209 .40, Chuidelines far
Assessment of Economic, Social and
Environmental Effects of Civil Works
Projects). That dectslon should reflect
the natlonal concern Yor both protection
and utilization of Important resources.
Al factors that may be relevant to the
propesal must be considered; atmong
those factors are conservation. econom-~
tcs. aesthetics, general environmental
concerns, historic values, fish and wild-
life values, fAood-damage preventlon,
land-use classifications, navigation, rec-
reation, water supply, water quality, and,
in general, the needs and welfare of the
people. No permit wlll be granted unlesa
Its {ssuance 13 found to be in the public
interest.

(%) The {following general criteria will
be considered in the evaluation of every
application:

(1) The relative extent of the publie
and private need for the proposed struc-
ture or work.

(1} The deslrability of using appropri-
ate alternative locations and methods to
accomplish the objective of the proposed
structure or work.

(1ii} The extent and permanence of
the beneficlal and/or detrimental ef-
fects that the proposed structure or
work may have on the public and pri-
vete uses to which the area Is suited,

ilv) The probable impact of each pro-
posal in relation to the cumulative ef-
fect created by other exlsting and
anticipated structures or work In the
general area.

(3) Permits wiil not be Issued where
certification or authorization of the
propesed work 1z required by Pederal,
State, and/or local law and that certifi-
cation or authorization has been denled.
Initial processing of an application for
a Department of the Army permit will
proceed until definitive action has been
taken by the responsible State agency
to grant or deny the required certifica-
tien and/cr authorization. Where the
required State certification and/or au-
thorization has been ienled and proce-
dures for reconslderation exist, reason-
able time not to exceed 90 days will be
allowed for the applicint to sttempt to
resolve the problem #ndsor obtaln re«
consideration of the denial, If the State
denial of authorizatioh ecannot be thus
resclved, the application will be denied
in accordance with paragraph (p) of
this section.

RULES AND REGULATIONS

(1} Where officially adopted State,
reglonal, or local land-use classifica-
tions, determinations, or policies are ap-
plicable to the land or water areas
under consideration, they shall be pre-
sumed to reflect local tactors of the pub-
lic interest and shall be considered in
sddition with the other national factors
of the public Interest identified in para-
graph {f) (1), above,

(i A proposed activity In & naviga-
ble water may result in conflicting com-
ments from several agencles within the
same State. While many States have
designated a single State agency or in-
dividual to provide a single and coordi-
nated State position regarding pending
prermit applications, where a State haa
not so deslgnated a single source, Dis-
trict Engineers will elicit from the Gov-
ernor an expression of his views and de-
slres concerning the application (zee
also paragraph (]} (3), below) or, in the
alternative, an expression from the Gov-
ernor as to which Siate agency repre-
sents the official Btate position In this
particular case. Even if pofficial certifica=
tion and/or authorization iz not required
by State or Federal law, but a State,
regional, or local agency having juris-
dictlon or interest over the particular
activity comments on the application,
due consideration shall be given to those
official views as & reflectlon of local fac-
tors of the public interest.

(i) It a favorable State determina-
tion is received, the District Engineer
will process the applicatlon to a con-
clusion In accordance with the policies
and precedures of this regulation. In the
absence of overriding national factors of
the public interest that may be revealed
during the subsegquent processing of the
permit application, a permit will gener-
ally be issued following receipt of a
favorable State determination provided
the concerns, policles, gosls, and re-
quirements as expressed In paragraphs
(f) (1> and (2%, above, the guldellnes
(40 CFR 230, and the followlng statutes
have been followed and considered: the
National Environmental Policy Act; the
Fish and Wildlife Coordinatlon Act; the
Historical and Archaeologlcal Preservp-~
tion Act: the Natlonal Historle Presep-
vatlon Act; the Endangered Specles Act;
the Coastal Zone Management Act; the
Marine Protection, Research, and S8anc-
tuaries Act of 1972; and the Federal
Water Pollution Control Act {see para-
grabh c, above),

(v) If the responsible State agency
fails to take definitive action to grant or
deny required authorizations or to fur-
nish eomments as provided {n subpara-
graph -(11) above within six menths of
the issuance of the public notice, the
District Engineer shill process the ap-
plication to & conclusion,

(v) The Distrlet Engineer may, In
those Biates with ongroing State permtt
programs for work or structures in navi-
gable waters of the United States or the
discharge of dredged or fill material Iin
navigable waters, enter ipto an egree-
ment with the States to fointly process
and evaluate Department of the Army

and Btate permit applications, This may

include the 1issuance of joint public
notices; the conduct of joint public hear-
ings, If held; and the joint review and
analysis of |nformation and comments
developed In response to the public
notice, publie hearing, the environmental
assessment and the environmental im-
pact statement (If necessary), the Fish
and Wildlife Coordination Act, the His-
torical and Archaeological Preservalion
Act, the National Historic Preservation
Act, the Endangercd Specles Act, the
Coastal Zone Management Act, the
Marine Protection, Rescarch, and Sanc-
tuarles Act of 1972, and the Federal
Water Pollution Contral Act. In such
cases, applcations for Department of
the Army permliis may be processed con-
currently with the processing of the
State permit to an Independent concli-
slon and de¢islon by the District En-
gEineer and appropriate State agency.

f4} The Distrlet Engineer shall con-
slder the recommendations of the appro-
priate Reglonal Director of the Bureau
of Sport Fisheries and Wildllfe, the Re+
glonal Director of the MNatlonal Marine
Fisheries Service of the National Oceanie
and Atmospheric Administration, the
Reglonal Administrater of the Environ-
mental Protection Agency, the local rep-
resentative of the Soll Conservation
Service of the Department of Agricul-
ture, and the head of appropriate State
agencles In administering the pollcles
and procedures of the regulation.

{g) Policles on particular factors of
ronsideration, ITn applving the general
polictes cited above to the evaluation of
& permit application, Corps of Engineers
officlals will also consider the following
polictes when they are spplicable to the
specific application:

(1} Interference with adjcaent prop-
erties or wafer resource profects. Au-
thorization of work or structures by the
Department of the Army does not convey
a property right, nor suthortze any In.
Jury to property or Invaston of other
righty,

(1) (e} Because a londowner has the
general right to protect his properiy
from erosion, applications to erect pro-
tective structures will usually receive
favorable consideration. However, if the
protective structure may cause damage
io the property of others, the District
Engineer will so advise the applicant
and inform him of possible alternative
methods of protecting his property. Such
advice will be given In terms of general
guldance only so as not to compete with
private engineering flrms nor require un-
due use of government resources, A slg-
nificant probability of resulting damage
to nearby properties can be B basis for
denial of an application,

{b} A landowner's general right of ac~-
cess to navigable waters is subject to ths
similar rights of access held by nearby
landowners and to tha general public's
right of navigation on the water surface.
Proposals which create undue interfer-
ence with nccess to, or use of, navigable
waters will generally not receive favor-
able consideratton,

1) (@) Where it is found that the work
for which & permit la destred may inter-
fere with a proposed civil works project
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of the Corps of Engineers, the applicant
and the party or parties responsidle for
fulfillment of the requirements of local
cooperation should be apprised In writ«
ing of the fact and of the possibility thot
& ¢lvll works project which may be con-
stiicted in the vicinity of the proposed
work might neceasitate lis removal or
recomstruction. They should also be tn-
formned that the Dnited States will in no
casn be liable for any damage or injury
to the structures or work authorized
which may be caused by or result from
future operations undertaken by the
Government for the conservation or {me
provement of navigatlon, or for other
purposes, and no claims or right to com-
pensation wil accrue {rom any such
damage.

(b} Proposed metivities which are in
the area of a clvil works project which
exlsts or is under construction will be
evaluated to insure that they are com-
patible with the purposes of the project,

(31 Non-Federal dredging for navi-
gation. t1r The benefits which an au-
therizrd Federal navigation project 1s In-
tencled to produce wil often regquire
gimilar and related operations by non-
Federal agencles (e.g., dredeging an access
channe! to dock and berthing facilittes
or deepening such a channel to cor-
respond to the Federal project depth}.
There non-Federzsl activities will be con-
sidered by Corps of Engineers officlals in
plarning the construction and mainte-
nanee of Federal navigation profects and,
to the maximum practical extent, will
be roordirated with interested Federal,
State, reglonal and losal agencles and
the genieral pohlie simultaneously with
the assoclated Federal projects. Non-
Izderal mcuivitics which are not so co-
ordinated will he individually evaluated
in arcordance with paragraph 0 of this
saction. Ix evaluating the publlc interest
in connection with applications for per-
mits for s=such coordinated operations,
equal treatment sill, therefore, be ac-
corded to the fullest extent possible to
both Frdern! and non-Federal opera-
tions. Purthermore, permits for non-
Federal dredeging operations will contaln
conditions reguiring the permittee to
comply with the same practices or re-
quirements ntilized In connectien with
related Federal dredging operations with
respect to such matters as tnrbidity, wa-
ter quality. containment of material, na-
ture and location of approved spoll
disposal arens (non-Federal use of Fed-
erul contained. disposal areas will be In
acrerdance with laws anthorizing such
areas and regulations governing their
use', extent and period of dredging, and
other factots relating to protection of
environrmental and ecologleal values.
{See also paragraph (g)(17T) of this
section.)

(1" A perm!t for the dredelong of a
channel. slp, or other such project far
navigntion wil also authorize the perls
odle maintenance dredeing of the pro)-
oct, Authority for malntenence dredging
will be sublect to revalldatlon at regular
intervals to be specifled In the permit.
Revalidation will be in accordance with
the procedures prescribed in paragraph
(n) (M of this section. The permit, how-

RULES AND REGULATIONS

ever, will require the permittee (0 give
advance notice to the District Engineer
each time maintenance dredging is to be
performed.

(3) Efect on wetlands. (1) Wetlands
are those Iand and water areas subject
to regular inundation by tidal, riverine,
or lacustrine flowage. Generally inchided
are Inland and coastal shallows, marshes,
mudfiats, estuaries, swamps, and simtlar
areas In coastal and inland navigable
waters. Many such arens serve important
purposes relating to fish and wildlife,
recreation, and other elements of the
general publle interest, As environ-
mentally vital areas, they constitute &
productive and valuable public resource,
the unnecessary alteration or destruc-
tion of which should be discouraged as
contrary to the public Interest.

(11} Wetlands considered to perform
functions important to the public inter-
est include:

(a) Wetlands which serwe important
natural blological fimetions, including
food chaln production, general habitat,
and nesting, spawning, rearihg and rest-
1ag sites for aquatic or land specles;

thy Wetlands set aside for study of the
agquatic environment or as sanctuaries
or refuges;

{¢) Wetlands contlguous to arees
Iisted in paragraph (g)(3) (D (e} and
(% of this section, the destruction or
alteration of which would affect detri-
mentally the natural drainnge charac-
teristics, sedimentation patterns, salin-
ity distribution, flushing characteristics,
current patterns, or other environmental
characteristies of the above arens;

(d) Wetlands which are slgnificant in
shielding other areas from wave actlon,
ernslon, or storm damage. SBuch wetlands
often include barricr beaches, islands,
reels and bars;

(e) Wetlands which serve as valuable
storage areas for storm and flood waters;
and

(7 Wetlands which are prime natural
recharye areas. Prime recharge areas are
locations where surface and ground
watcr are directly loterconnected,

(il Although a particular attersilon
of wetlands may constitute a minor
change, the cumulative effect of nu-
merous such plecemesal changes often re-
sults in & major iImpalrment of the wet-
land resources. Thus, the particular
wetland site for which an application is
made will be evaluated with the recognt-
tion thaet it {s part of & complete and
interrelated wetland area, In addition,
the District Enginecer may undertake re-
views of particular wetland areas, In
responsa to new applications, and In
consultation with the appropriate Re-
glonal Director of the Bureau of Sport
Flaherles and Wildlite, the Reglonal IM-
rector of the National Marine Fisherles
8ervice of the National Oceanic and
Atmospheric Administration, the Re-
glonal Administrator of the Environ-
mental Protection Agency, ths local
representative of the Sofl Conservation
Bervice of the Department of Agricul-
ture, and the head of the appropriate
Btate agency to assess the cumulative
effect of activities in such arens.

(1vy Unleas the. publie iInterest re-
quires otherwise, no permit shall be
granted for work In wetlands identifled
as important by subparagraph (i),
above, unless the District Engineer con-
cludes, on the basis of the analysis re-
quired in parngraph (£} of this section,
that the benefits of the proposed altere-
tion outwelgh the damage to the wet-
lands resource and the propozed nltcra-
tion s necessary to realize those benefite.

(@) In evaluating whether a particu-
lar slteration s necessary, the District
Engineer shall primarily constder
whether the proposed activity s de-
pendent upon the wetlond resources and
environment end whether feasible al-
ternative gites are available.

(h) The applicant must provide suf-
flclent dats on the basls of which the
avallabllity of feasible alternative aites
can be evaluated.

{¥v) In accordance with the pollcy ex-
pressed In paragraph (1) (3) of this sec-
tion, and with the Congressional policy
expressed in the Estuary Protection Act,
PL 30454, state Tequlptory laws or pro—
grams for classiftcation and protection of
wetlands will be given great welght. (See
alzo paragraph (g)(18) of this sectlon),

4} Fish agnd wildlife. (1) In accord-
ance with the Flsh and Wildlife Coordl-
nation Act (see paragraph (¢){(5) of this
section) Corbs of Engineers officials will
it all permit cases, consult with the Re-
glonal Director, U.8, Fish and Wlidlife
Bervice, the Reglonal Director, National
Marine Fisherles Bervice, and the head
of the mgency responsible for flsh and
wildlife for the state in which the worik 1s
to be performed, with a view to the con-
servation of wildlife resourcea by pre-
vention of their loss and damage due to
the work or structures proposed in a
permit application (see paragraphs )
{11 {1y and 1> ¢2> of this seclion). They
will give great welght to these views on
flsh and wlidlife considerations ir eval-
uating the application. The applicant
will be urged to modify his proposal to
eliminate oy mitigate any damage to such
resources, and in appropriate cases the
permit may be conditioned to accomplish
this purpose.

(11} The Division Englneer may ssue
8 permit over an unresolved objection
based on fish and wildlife coha!derations
by the replonal representative of Federal
fish and wildlife agencles unlesa other-
wise directed by the Chief of Engineers;
provided, however, that the policles and
procedures stated in the Memorandum of
Understanding between the Department
of the Armny and the Department of the
Interior (Appendix B! wlll be followed
with respect to all activitles Invoiving
dredging, exeavation, filllng and other
related work,

(5) Water quality. (1) Apnlications for
permits for activities which may sattect
the quality of navigable waters will be
evaluated with & vlew toward compliance
with applicable efuent limitatlons and
water quality standards during both the
construction and operation of the pro-
posed activity. tion of compli-
ance with applicable efiluent limitations
and water quality standards required
under provislons of Bection 401 of the
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Pederal Water Pollution Control Act will
be considered conclusive with respect to
water quality considerations unjeas the
Regional Administrator, Environmental
Protection Agency (FEPA), advises of
other water quality aspects to be taken
into consideration. Xf the certification
provided is to the effect that no efffuent
Imitation and water guality standards
have been established as applicable to the
proposed activity, or if certification is
not required for the proposed activity.
the advice of the Reglonal Administra-
tor, EPA, on water quality aspects will
be given great welght in evaluating the
pertnit application. Any permit tsaued
may be conditloned to implement water
quality protection measures,

() If the Regional Administrator,
EPA. objecta to the Issuancee of & permit
on the basis of water quality considera«
tions and the objection is not resolved
by the applicant or the IMstrict Engineer,
and the District Engineer would other-
wise Issue the permit, the appiication will
be forwarded through channels to the
Chie! of Engineers for further coordina-
tion with the Administrator, EPA, and
decislon. {(See also paragraphs (b)(7)
and (b} (8), above, and (g) (17) and (1)
(1) (1) of this section.)

{(6) Historie, scenic, and recreational
values. (1) Applications for permits ¢cov-
ered by this regulation may involve areas
which possess recognized historie, cul-
tural, ascenle, conservation, recreational
or similar values. Full evaluation of thae
general public interest requires that due
consideration be given to the effect which
the proposed atructure or activity may
have onr the enhancement, preservation,
or development of such values. Recognl-
tion of those values is often reflected by
Btate, reglonal, or local land use clasgifi-
cations (see paragraph (11 (3} of this sec-
tion), or by slmilar FPederal controls or
policles. In both cases, action on permit
applications should, insofar aa possible,
be consisient with, and avold adverse ef-
fect on, the values or purposes for which
those classificatlons, ccmtirols, or poli:iea
were established.

(i) Bpecific application of the policy
th paragraph () (@ 1) of this section,
applies to:

{a) Rlvers named ir Bection 3 of the
Wild and Scenic Rivera Act (82 Stat, (08,
14 U8.C. 1273 ¢t 5eq.), and those pro-
posed for inclusion as provided by sec-
tions 4 and 5 of the Act, or by later legls-
lation.

(b)) Historic, cultural, or archeclogical
sltes or practices as provided in the Na-
tionel Historlc Preservation Act of 1088
183 Stet. 852, 42 U.S.C. 4321 et seq.) (see
also Fxecutive Order 11593, May 13, 1971,
and Statutes there ¢ited), Particular at-
teption should be directed toward any
district, site, bullding, structure, or ohiect
llsted in the Natlonal Register of Historle
Places. Comments regarding such under-
takings shall be sought and considered as
provided by paragraph (1) (2) (i) of this
section.

te) Sites Ineluded in the National Reg-
istrv of Natural Landmarks which are
published periodically in the Fepxmat
REGISTER.
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(d) Any other areas named !n Acta of
Congresa or Presidential Proclamations
a8 National Rivers, National Wilderness
Areas, Natlonal Beashores, National Rec-
reation Areas, National YLakeshores, Na-
tional Parks, Naticnal Monuments, and
Such Areas as may be established under
Federa] law for stmilsr and related pur-
poses, such as sstuarine and marine
sanctuarien

i Structures for small Boats, As &
matter of policy, in the absenca of over-
riding public interest, favorable consid-
eration will be generally be given to
applications from riparian proprietors
for permits for plers, boat docka, moor-
ings, pletforma and similar structurea for
small boats. Particular attention will be
glven to the location and general desigh
of such structures to prevent possible ob-
structions to navigation with respect to
both the public’s use of the waterway and
the neighboring proprietors’ access to the
waterway. Obstructions can result from
both the exlstence of the structure, per-
ticularly in conjunction with other simi-
lnr facilitles In the immediate vicipity,
and from its inability to withstand wave
action or other forces which can be ex-
pected. District Engineers will! inform
applicanta of the hazards involved and
encourage safety In location, design and
operation. Corps of Engineers ofclaly will
Blso encourage cooperative or group uss
facilities In lieu of individual proprietor
use facilities.

(1} Letters transmitting permits for
structures for small boats will, whers
applicable, include the following lan-
guage: “Notice is herehy glven that a
possibllity exists that the structure pet-
mitted may be subject to damage by wave
wash from pessing vessels, Your attention
is invited to speclal conditton of
the permit.”” The appropriste deslgnation
of the permit condition placing responasi-
bility on the permittee and not on the
United States for integrity of the struc-
ture and safety of bonts moored thereto
will be inserted,

(1) Floating structures for small rec-
reational boata or other recreational pur-
poses In lakes ovmed and operated by the
Corps of Engineers under a Resources
Manager are normally aubject to permit
authorities cited in paragraph (h), above
when those waters aré regarded As navi-
gable waters of the United Statea. (Bee
33 CFR 209.260). However, such atruc-
tures will not be authorized under thia
regulation but will be regulated under
applicable regulations of the Chief of
Engiheers published in Chapter IIT, Part
327.10 of Title 38, Code of Federal Regu-
lations if the land surrcunding those
lakes is under complete Federal owner-
ship. District Englneers will delineate
those portiohs of the navigable watera of
the Unlied States where this provision 1a
applicable and post notices of this desig-
nation in the vicinity of the lake Re.
aources Manager's office,

(8} Aids to navigation. (1) Ths placing
of non-Federal fixed and floating alds to
navigation in a navigable water of the
United Btates s within the purview of
scction 10 of the River and Harbor Act of
1899. Furthermors, these alds are of par-

ticnlar interest to the T.8. Cosst Guard
because of their control of marking, light-
ing and standaydization of such naviga-
tion: alds. Applications for permits for in-
stallation of alds to navigation will,
therefore, be coordinated with the appro-
priate District Cowamander, U8, Coast
QGuard, and permits for such aids will in-
clude a condition to the effect that the
permittee will conform to the require-
ments of the Coast Guard for marking,
lighting, etc. Since most fixed and float-
ing aids to navigation wili not ordinarily
aignificantly iffect environmental values,
the usual form of authorization to be
used will be & letter of permission,

{1i) Pishing structurea and appliances
In navigable waters of the United Btates
will be lghied for the safety of naviga-
tion as follows: Lights will be displayed
between sunset and suntise. They will be
placed at each end of the structure, ex-
¢ept where the inner end terminates at
such a point where there could be no
practicable navigation between it and the
bigh-water line of the adjacent coast. In
such case no inner light will be required.
The outer lght will be white, and the
inner light will be red. The size, caparity,
and manner of maintenance of the lighta
will be specifled in the Department of the
Army permit authorizing the erection of
the structure or appliances, When several
atricturea or appliances are placed on
one line with no navigable passage be-
tween them, they will be considered for
leghting purposes as one structure.

(8} Quter continental shelf. Artificial
islands and fixed structures located on
the outer continental shelf are subject to
the standard permit procedures of this
regulation. Where the islands or struc-
tures are to be constructed on lends
which are under mineral lease from the
Bureau of Land Menagement, Depart-
ment of the Interior, that agency, in co-
operation with other Federal agencies,
Tully evaluates the potential efTect of the
leasing program on the total environ-
ment. Accordingly, the dectsion whether
to issue & permit on lands which are
under mineral lease from the Depart-
ment of the Interior will be Imitad to an
evaluatlon of the impact of the proposed
work on navigation and national security.
The public notice will so identify the cri-
teria (see paragraph (J) (1} (vl (b of
this section).

(10 Efect on Umits of the territorial
seq. Structures or work affecting coastal
waters may modity the coast ine or base-
line from which the three mile belt i
measured for purpeses of the Submerged
Lands Act and International Law. Gen-
eraliy, the coest line or base Hne Is the
line of ordinary low water on the main-
land; however, there are exceptions
where there are lslands or low~tide eleva-
tions off shore. (See the Submerged Landa
Act, 67 Btat. 28, UB. Code spection
1301(¢), and United Statea v. Callfornia,
381 U.8. 139 (1865), 302 U.B. 448 (1568)),
All applications .for structures or work
affecting comstal waters will therefore be
reviewed specifically to determine wheth-
er the coast line or basellne might be
altered. If it 1s determined that such a

might occur, coordination with
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the Attorney General and the Solicitor of
the Department of the Interior Is re-
quired before final actlon is taken. The
District Engineer will submit a deserip-
tion of the proposed work and s copy of
the plans to the Snolicitor, Department of
the Interiar, Washington, D.C. 20240, and
request his comments concerning the
effects of the proposed work on the puter
continental righis of the United States,
These comments will be included in the
file of the application. After completion
of standard processing procedures, the
file will be forwarded to the Chicf of
Engineers, The decision In the applica-
tion will be made by the Secretary of the
Army alter coordination with the Attor-
ney General

(11) Cenals and other artificial water-
waiys connrected to navigable waters.
(1} A canal or similar artificial waterwvay
is =ubject to the regulatory authorities
discussed in paragraph (b (2} of this sec-
tion 1f ik constitutes a navigable water of
the Tnited States, gr if it 1s connected to
navigable walers of the United States in
amanner which affects thelr course, con-
dition, or capacity. In all cases the cob-
nectloan to navigable waters of the
TUrnited States requires a permit. Where
the canal itsell constiiutes s navigahle
water of the Unlted States, evaluation
! the permit applcation and further ex-
ercise of rewulatory autherity will be in
accordance with the standard procedures
of this regulation, For all other canals
the exercize of regulatory authority Is
restricted to those activities which affect
the course, cendition, or capacity of the
navigable walers of the United States.
Examples of the latter may include the
length and depth cof the canal, the cur-
rents circulation, quality and turbidity
ol its waters, especially as they affect
fish and wudiife valucs; and moodifica-
tlons or extensions of its confuswration,

iy The proponent of canal work
shouwld submit s application for a pere
mit, includhig A proposed plan of the
entire development, and the location and
descrintlon of abtloipated docks, plers
and other almilar structures which will
be placed 21 the canal, to the Dostriet En-
glneer befure commencing any form of
work. If the connection to navigable wa-
ters of the United States Lhas already beet
made without a permit, the District En-
gineer wUl proceed In gecordance with
paragraph (g)(1214) of this sectlon.
Where a connection has not yet occurred,
bul canal consiruction Is planned or has
already begun. tie District Engineer will,
in writing, advise the proponent of the
necd for a permit to connect the canals
to npvigable waters of the United States.
He il plso ask ‘he proponent if he In-
terids to make such a connection and will
recjuest the immedlate submlssion of the
plens and permit application 1f it i8 50 in=
terided. The District Engineer will also
advise the propenent that any work 1is
dome at the risk that, i a permit is re-
qulred, it may not be issued, and that the
ex!stence o! partially-complueted excava-
tion work will not be allowed to welgh
favorably tn evaluation of the permit
application.
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(123) Unauthortzed activities. The fo]-
lowing procedurss will be followed with
respect to mctivitdes which are per-
formed without preper authorizatian.

() When the Disttlct Engineer be-
rames aware of any unaucthorized activ-
ity which Is still in progress, he shall im-
mediately issue a cease and deslst order
to a’l persons responsible for and/or 10~
volved L the performance of the activity.
In appropriate cases, the District En-
gineer may also order interim protective
measures to be taken in order to
protect the publle interest. If there
{s noncomplionce with this cease and
desist order, the District Engineer
shall forward a factual report immedi-
ately to the local US. Atlorney with a
request that a temporary restraining or-
der and/or preliminary injunction be
obtalned against the responsible persons.

t4i) In ali cases, the District Englneer
ghall commence an Immediate Investiga-
tlon to ascertaln the facls surrounding
the uneuthorized activity., In making
this investigatlon, the District Engineer
shall sollicit the viewa of appropriate
Federal, Stale and local agencles. and
shall request the persons involved In the
unauthorized activity to provide appro-
priate Information oh this activity which
will aasist him in evaluating the activity
and recommending the course of action
10 be taken. The District Englncer shall
evaluate the information and views de-
veloped during this investigation in con-
junetion with the factors and criteria
elted in paragraph (f) of this sectlon and
shall formulate recommendations as to
the appropriate administrative and/or
legal action to be taken, subject to the
following:

{a} Except where the activity was per-
formed in nontidal waters prior to an
adminolstrative, judiclal or legislative de-
terminatipn that the waler is & naviga-
hle wuter of the United States, the Dis-
trict Engtneer la not authorized to proc-
ess or accept for processing any permit
application recelved.

() Tue District Engineer shall in all
casea other than those covered by para-
graph (@)}{(12) (U} {a) 12} of this section
prepare and forward a report to the
Chuef of Engloneers, ATTN: DAEN-GCK,
which shall contain an analysis of the
data and Information obielned during
this investigation and recommend appro-
priate civil and criminal action. In those
cases where the analysis of the Iacts
developed during his  investigation,
when made In copjunctten with the
factors and criteria in paragraph (f)
of this sectlon leads to the preliminary
ronclusion that removal of the unauth-
orized aciivity s !n the public interest,
the District Engineer shall rlso recom-
mend restoration of the area o ita
priginal condition.

{2) In those cases to which the brovi-
slons of paragraph (m) (3), below, apply.
the District Engineer may refer the mat-
ter directly to the local United States
Attorney for appropriate legal actlon.

(b) If criminal and/or civil pction is
Izstituted aguinst the responaibie per-
pony, the District Engipeer shall not ac-
cept for processing any application untll

final dispoaition of all fudicial proceed-
Ings, Including the payment of all pre-
seribed penalties and fines and/or the
completion of all work ordered by the
court. Thereafter, the District Englheer
mAay accept an application for a permit;
Provided, that with respect to any judi-
rlal order requirlng partial or total res-
toratlan of an area, the District Engl-
neer, I so ordered by the court, shall
supervise this restoration effort and may
allow the responsible persans to apply
for a permit for only that pertioo of the
unautherized activity for which restora-
tion has not been so ordered

{¢) In those cates where the District
Enginecr determines that the unauthor-
{zed activity was performed in nontidal
waters, prier ta an administrative, judl-
clal or legislative determination that the
water is a navigable water of the United
States, the District Engtneer shall in-
struct the responsible persons to Imme-
diately file for a permit, unless he deter-
mines on the basis of all the facts and
circumstances that tmmediate legal ac-
tion 13 warranted. In such cases, the Dis-
trict Engineer will follow the procedures
of paragraph (g) (12) (1) (a} and (b) of
this section.

(i) Processing and evaluation of ap-
plications for after-the-fact authoriza-
tions for activites undertaken without
the required Department of the Army
suthoerizations wiil in all other respects
fallow the standard procedures of this
regulation. Thus, authorizations may
still be denled in accordance with the
policles and procedures of this regula-
tign.

(t4) Where after-the-fact authoriza-
tion in sccordance with this paragraph
1s determined to be in the publlc nter-
est, the standard permit form for the
activity will be used, omitting nappro-
priate conditions, and Including what-
ever special ceondiions the Dustrict
Englheer may deem &ppropriate tu mit!-
gate or prevent undesituble cfvects
which have occurred os might occur.

(¥} Where after-the-fact authorlsa-
tion 13 not determined to be in the pulidic
intereat, the notification of the denial
of the permit will preseribe any correc-
tive actions to be taken in connection
with the work already accomplished and
establish @ reasonable period of tine for
the applicant to complete such actians.
The District Englneer, after dental of
the perrmlt, will agaln consider whether
ctvil or eriminal actien is appropriate.

{vl} If the epplicant declines to ac-
cept the proposed permit conditions, or
falls to take corrective actian prescribed
in the ‘notification of denial, or If the
District Engineer determines, after de-
nying the permit application, that legal
action i» appropriate, the matter will
be referred to the Chief of Engineers,
ATTN: DAEN-GCK, with recommenda-
tiona for appropriate action.

(vil) Applications will generally not
be required for work or structures com-
pleted before 18 December 1968, nor
where potential applicants had recelved
expresdlons of disclaimer prior to the
date of thin regulation; provided, Aow-
ever, That the procedures of paragraph
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(g} (12) {1} of this section shall apply to
all work or structures which were com-
menced or completed on or after 18 De-
cember 1968, and may be applied to all
specific cases, regardless of date of con-
siruction or previcus disclalmers, for
which the IMstrict Engineer determines
that the interests of navigation so re-
quire,

(13) Facllities at the borders of he
United States, (i) The construction,
operation, maintenance, or connection of
facllitles at the borders of the United
States are subject to Executive confrol
piid must be authorized by the President,
Secretary of State, or other delegated
afmelal,

{a) Applications for permits for the
constmuction, operation, malntenance, or
connection at the borders of the Undted
States of facilities for the transmission
of electiric energy between the Unlted
States and a forelgn country, pr for the
pxportation or Importation of natural gas
to or Irom a fareign country, must be
made tg the Federal Power Commissicm
(See Executlve Order 10485, September 3,
1953, 16 U.S.C, 8247} (e}, 15 U.B.C. 71D,
anid 18 CFR Parts 32 and 153).

(b Applications for the landing or
pperation of submarine cobjes must be
made to the Federal Commuplications
Comumisslon. (See Execuitlve Order 10530,
May 10, 1354, 47 US.C, 34 to 30, and 47
CFR L.78T).

(&) The Secretary of State is to re-
celve applications for permits for the
construction, connection, operation, or
malntenance, at the borders of the
Tnited States, of: (1) pipelines, eon-
veyors belts, and similar facilities for the
exportation or importation of petrolewm
produacts, coals, minerals, or other prod-
ucts to or from a foretgn country; (2)
facilitles for the exportation or importa-
tion of water or sewage to or from &
foreign country: 3! monoralls. aerlal
cable cars, serial tramways and similar
fac .aties for the transportation of per-
gons or things, or both, to or from B
foreign country. (See Executive Order
11423, August 16, 1968,

(4} A Department of the Army permit
under Seetion 18 of the River and Harbor
Act of March 3, 1899 {3 also required for
all of the above facllitles which alfect the
navigable waters of the United States,
but in each case In which a permit has
been 1ssued as provided above, the decl-
slon whether to issue the Department of
the Army permit wiJl be hased primarily
on factars of navigation, since the bhasle
existence and operation of the facility
will have bgen examined and permitied
a3 provided by the Executive Orders.
Twrthermore, in those cases where the
constructlon, maintenance, or operation
at the above [acillties fnvolves the dis-
charge of dredged or fili material 1n
navigable waters or the transportation of
drediged material for the purpose of
dumping it into ocean waters, appropri-
ate Department of the Army authorlza-
tions undcr sectlon 404 of the Federal
Water Pellutlon Centrol Act or under
section 103 of the Marinie Protection Re-
search and Sanciusariexr Act of 1972 are
al50 required. Evaluation of applications

RULES AND REGULATIONS

for these authorizations will be in accord-
um with paragraph (g) (17) of thls sec-

Ok,

(14) Power transmistion lines. (1)
Permits under section 10 of the River
and Harbor Act of March 3, 1899, (33
U.8.C. 403) are required for power trana-
misslon Hnes ¢rossing navigable waters
of the United Btates unless those lnes
are part of a water power project subject
to the regulatory authorities of the Fed-
eral Power Commission under the Fed-
eral Water Power Act of 1820 {18 U.8.C.
787). If an application Is recelved for a
permit for Jines which are part of & water
power project, the applicant wiill be in-
atructed to submit his application to the
Federal Power Comunission. If the lines
are not part of & water power project, the
application wili be processed In accord-
ance with the procedures prescribed in
this regulation.

(1} The following minimum clear-
ances are required for serial electric
power transmisaion lines crossing neviga-
hle waters of the Unlied States. These
clearances are related to the clearances
over the navigable channel provided by
existing fixed bridges, or the clearalices
which would be required by the U.3.
Coast Ouard for new fited bridges, in the
¥lcinity of the proposed power ine cross-
ing. The clearances are based on the low
point of the line under conditions which
produce the greatest say, taking into con-
slderation temperature, load, wind,
length of span, and type of supports as
outlined in the National Electrical Safety
Code.

Mintmum additional
cleargnee {ft.)
above slearance

required for bridges
Nominal system voltage, RY:.

118 and below._ e o]
138 E ]
161 ™
230 3¢
350 30
000 35
700 43
780768 40

(15) Seaplane operations. Gtructures
in navigable waters of the United States
asssoclated with seaplane operations re=
quire Department of the Army permits,
but close coerdination with the Federal
Aviation Administration (FAA), Depart-
ment of Transportation, is required an
suchy applications.

(1} The FAA must be notifled by an
applicant whenever he proposes to estab-
lish or operate a seaplane base, The FAA
will study the proposal and advise the
applicant, District Engineer, and other
interested parties as {o the effects of the
proposal on the use of alrspace, The Dis-
trict Engineer will therefore refer any
objections regarding the effect of the
proposal on the use of airspace to the
FAA, and give due conslderution to their
recommendations when evaluating the
general public Interest,

(41} If the seaplane base will serve alr
carriera licensed by the Civil Aeronautics
Board, the applicant must recelve an air-
port operating certificate from the FAA.
That certificate reflects determination
and conditions relating to the installa-

tion, operation, and maintenance of ade-
quate alr navigation facilities and snfety
equipment. Accordingly, the District En-
gineer may, in evaluating the genesal
public Interest, consider such mattera to
have been primarily evaluated by the
FAA,

(18) Foreign Trade Zones, The Forelgn
Trade Zones Act {48 Gtat. 988-1003, 19
.6.C. sections 8la to Blw. aa amended)
suthorizes the establishment of forelgn-
trade zones In or adjacent to United
States ports of entry under terms of a
grant and regulations prescribed by the
Forelgn-Trade Zones Board. Pertinent
regulations are pubiished at Title 18 of
the Code of Federal Regulatlons, Part
400, The Becretary of the Army 1s a mem-
ber of the Board, and construction of &
zone {s uhder the supervision of the Dis-
trict Englneer. Laws governing the navi-
gable waters of the United States remain
epplicable to foretgn-trade zones, Includ-
ing the general requirements of this reg-
ulation. Evaluation by & District Engl-
neer of & permit application may glve
recognition to the consideration by the
Baoard of the general economic eects of
the zone on local and forelgn commerce,
general location of wharves and facili=
ties, and other factors pertinent to con-
struction, operation, and maintenance of
the zone.

{17} Discharge of dredped or Al ma-
terigl in nevipable waters or dumping
of dredged materizl in ocean waters.
t1) Applications for permits for the dis-
charge of dredged or flll material into
navigable waters a1 specific disposal sites
will be reviewed in accordance with
guidelines promulgated by the Adminis-
trator, EPA, under authority of sectlon
404(b) of the Federal Water Pollution
Conirol Act. If the EPA guldelines alone
prohibit the designation of s proposed
disposal site, the economlic Impact on
navigation and anchorage of the fallure
to authorize the use of the proposed dis-
posal site in navigable waters will also
be considered in evaluating whelher or
not the proposed discharge ts i the pub-
liz interest.

(11 Applications for permits for the
transporting of dredged material for the
purpoese of dumping 1t into ocean waters
will be evaluated to deiermine that the
proposed dumping will not unreasonably
degrade or endanger human health, wel-
fare, or amenities, or the marine envi-
ronment, ecological systems, or econoemic
potentialities. In making the evaluation,
Corps of Engineera officlals will apply
criterla established by the Administra-
tor, EPA, under authority of section 102
(a) of the Marine Protection, Research
angd Sanctuariea Act of 1972, and will
specify the dumping sites, using the ree-
ommendations of the Administrator,
bursuant to section 102(¢) of the Act, to
the extent feasible. (See 40 CFR Part
220). In evaluating the need for the
dumping es required by paragraph (f)
(2) (1) of thls sectlon, Corps of Engineers
oficials will consider the potenttal effect
of a permit denlal on navigation, eco-
nomic and industzial development, and
forelgn and domestic commerce of the
United States,




(iii) Sites previously designated for
use as disposal sites for discharge or
dumping of dredged material will be
spicified to the maximum practicable
extent in permita for the discharge or
dumpting of dredged material in naviga-
bie waters or ocean walters unless re-
stricted by the Administrator, EPA, in
accordance with section 404i(c) of the
Federal Water Pollution Control Act or
section 102¢c} of the Marine Protection,
Research, and Sanctuaries Act of 1872.

(iv) Pror to actual lssuance of permits
for the discharge or dumping of dredged
or fill materiel o nevigahle or ocean
waters, Corps of Engineers oficials will
advise appropriate Regional Administra-
tors, EPA, of the intent to so issue per-
mits. If the Regional Administrator
advises, within fifteen days of the advice
of the Intent to Issue, that he cblects to
the issuance of the permits, the case will
be forwarded to the Chief of Engineers in
aceordance with paragraph (s), below,
for further coordination with the Admin-
istrator, EPA, and declsion. The report
forwarding the case will contain an anal-
¥sis for & determination by the Becretary
of the Army that there Is no economically
fearible methnd or site available other
than that to which the Regionhal Admin-
Istrator objects. (See Alsg paragrapha
{h¥(T) and «b} (8) of thls section.}

(18 Activities in coasfal zomes and
marine sancirzaries. (1) Applications for
Department of the Army authorizations
for activit!es in the coastal zones of those
States having a coastal zone manage-
ment program approved hy the Sec-
retary of Commerce wil bhe evalu-
ated with respect to compliance with
that program. No permit will be 1s-
sued until the applicant has certified
that his proposed activity complies
with the comestal zone management
program e the appropriate State
pger oy has concwred with the certifica=

tion ~~ has walved its right to do 50 (see-

paragraph (02> (Y of this section);
howovsr, s permnit may be 1siyed U the
Secretary of Commerce, on his ovmn Inl-
tiatlve or upon appeal by the applicant,
finds that the proposed actlv ty is con-
sistent with the objectives of the Coastal
Zone Management Act of 1572 or fs
otherwise necessary in the interest of
national security.

aby  Appilications for Depariment of
the Army authorization for activities in
8 marine sanctuary established by the
Becretury of Commerce under suthorlty
of sectlon 302 of the Marine Protection,
Research, and Sanctuartes Act of 1873
will be evaluated for impact on the ma-
rine sanetuary. No permit will be issued
until the applicant provides a certifica-
tion from the Secretary of Commerca
that the proposed activity s consistent
with the purposes of Title ITT of the Ma-
rine Protection, Re=earch and Sanctu-
aries Act of 1972 and can be carrled out
within the regulalions promulgated by
the Rerretury of Commerce to control
activities within the marine sanctuary.
Authorizations so issued will contaln
such special condltions as may be re-
quired by the Secretary of Commerce in
connectlon with his certlfioation.

RULES AND REGULATIONS

(h) Applications for axthorizations.
(1} Any person proposing to undertake
any activity requiring Department of the
Army suthorization as speclfied in para-
graph (e) of this section, must apply for
& permit to the Diatrict Engineer in
charge of the District where the pro-
posed activity 1s to be performed. Appli-
catlons for permits must be prepared in
accordance with iInstrucilons in the
pamphlet entitled “Applications for De-
partment of the Army Permits for Ac-
tivities In Waterways” published by the
Corps of Engineers, utilizing the pre-
scribed application form (ENG Form
4245). The form and pamphlet may be
obtalned from the District Englneer
having furisdiction over the waterway in
which the proposed actlvity will be lo-
cated. Local variations of the application
form for purposes of facilitating coordi-
hation with State and local agencies may
be proposed by District or Division En-
gineers. These varlations will be sub-
mitted for approval to DAEN-CWQO-N
and for clearance by the Office of Man-
agement and Budget.

(2) Generally, the application must in-
clude a complete description of the pro-
Dosed activity, which includes necessary
drawings, sketehes or plans, the loocation,
burpose and intended use of the proposed
activity: scheduling of the activity: the
names and addresses of adjoining prop-
erty ownets and the location and dimen-~
stons of adjacent structures; and the
approvala required by other Federal,
Intersiate, State or local agencies for the
work, including all approvals or denials
already made.

() If the activity involves dredging in
navigable waters of the United Btates,
the application must include a descrip-
tion of the type, composition and quan-
tity of the material to be dredged, the
method of dredging, and the site and
plans for disposal of the dredged
material,

(i1} If the activity Irficludes the dis-
chiarge of dredged or fill material in the
navigable waters or the transportation
of dredged material for the purpose of
dumping it in the ocean waters, the ap-
plication must include the source of the
material, a description of the type, com-
posttion and quantity of the material, the
method of transportaton and disposal of
the material, and the location of the dis-
posal site. Certification under section 401
of the Federal Water Pollution Control
Act 18 required for such discharges into
navigable waters. In addition, applicants
for permits for these activities are re-
quired to pay a fee of $100 per spplca-
tion if the quantity of the material to be
discharged In navigable waters or to be
dumped in ocean waters exceeds 2500
cublc yards; If the gquantity of material
1s 2500 cuble yards or less, the fee is $10
per applicatlon. Agencles or instrumen-
talities of Federal, State, or local govern-
menta will not be required to pay any
fee In connection with applications for
permnits, This fee structure will be re-
viewed from time to time.

(11) If the activity Includes the con-
structlont of a fill or plie or foat-sup-
ported platform, the project description

must include specific structures to be
erected on the A}l or platform.

(v) If the activity includes the con-
structlon of a structure the normal use
of which may result in a Qischarge of
pollutants, other than dredged or fili ma-~
terial, into navigabie waters or ocean
waters, the applicatfon must include
elther the identification of the applica-
tion for the discharge permit assigned by
the appropriate water pollution control
agency or a copy of that application, Cer-
tification under Bection 401 of the Fed-
eral Water Pollution Control Act is re-
quired for such discharges into naviga«
ble waters.

(v) If the activity will be located within
a marine sanctusry established Ly the
Becretary of Commerce, the application
must Include & copy of the certification
Trom the Becretary of Commerce that the
proposed activity 1s consistent with the
purposes of Title IIT of the Marine Pro-
tectlon, Research and Banctuaries Act
of 1872 end can be carried out within
the regulations promulgated by the Beg-
retary of Commerce to control activities
within the marine sanctuery.

{vl) If the actlvity requires the prep-
aration of an environmental lmpuact
statement {(see paragraphs 1} (1} clw
and (1) of this sectlon), which necrs-
sitates the development of data and in-
formation which will result In substan-
tial expense to the United Giates, the
District Engineer may, after obtalning
written approval from the Division Engl-
neer, charge the applicant for those ex-
traordinary expenses incurred In the de-
velopment of this information pursyant
te 31 U.8.C. 483(a). All money so col-
lected shall be pald into the Treasury of
the United Biates as miscellanegus res
ceipis. In lleu of this assessment, the Disa
trict Engineer may require reports, data,
and other information for the environ-
mental impact statement (see paragraph
(h) (3) of this section), to be compiled
by uwn independent third party under
contract with the applicant and fur-
nished directly to the District Engineer:
Provided, In such cases, the District En-
gineer shall specify the type of informa-
tion to be developed; And provided fur-
ther, That the information furnished by
this third party contrector may not be
uséd by the District Engineer to assist
in his preparation of the environmental
impact statement unless he has approved
the selection of this third party contrac-
tor after consulting with Inerested Fed-
eral, Btate, and local agencies, publio
interest groups, and members of the gen~
eral public, as he deema appropriate, to
azsure objectivity in this selectton. In
either case, the District Engineer should
advise the applicant In writing that there
13 no assurance that favorable action will
ultimately be taken on his application.

(3) In addftton to that information in-
dicated in paragraph (h) (2} of this sec-
tion, the applicant will be required to
furnish such additional information as
the District Engineer may deem heces-
Bary to assist him in his evaluation of the
application. Such edditional Information
may Include an environmental assess-
ment, including information on alter-
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nate methods and sltes, as may be neces-
sary for the preparation of an environe
mental Impact statement {see Daragraph
1}, below) .

(4) The application must be sighed by
the person who desires to undertake Lhe
proposed activity; however, the applira-
tion may be sicned by s duly authorized
agent if accompanied by a statement by
that person deslgnating the agent and
agreeing to furnish, upon request, sup-
plemental information in sunport of the
application. In etther case, the signature
of the applicant will be understood to be
an affrmation that he possesses the au-
thority to undertake the activity pro-
posed in his application, except where
the lands are under the control of the
Corps of Engineers, i1 which case tha
District Engineer will coordinate the
transter of the real estite and the parmit
action., When the appllcation is submit-
ted by an agent, the application may in-
clude the activity of more than bne
owner provided the character of the ac~
tivity of each owner 13 similar and in the
sA e general area.

) Processing applications for per=
mits—(1} standard proccdures. (1)
When an application for a permit 1s re-
celved, the District Enpineer shall lm-
mediately assign 1t & number for identl-
flcation, acknowledize recoipt theoreof,
end advise the applicant of the number
assigned to it. He shaill review the ap-
Plication for completeness and obtaln
from the applicant any additional infor-
mation he deems necessary for further
processing,

(i1 When all required tnformation
has been provided, the District Eneineer
will lssue a public notice as deseribed in
paragrash (J) of this sectlon unless spe-
ciflcally exempted by other provisions
of this reswlation. The notice will be dis-
tributed for posting in post offices or
aother appropriate publle places in the
vio ity of the site of the proposted wotrk
and will be sent to the applicant, to ap-
proprinte rity and county ofliclals, to ad-
Joining property owners, to apphropriate
Btate apgencles, to concerned Federal
erencles, to local, reglonal and national
shippirz and other concerned buslness
and conservation organizations, and to
any other Interested parties, If in the
Judgment of the District Engineer the
proposal. may result in substantial pub-
He interest, the nublic notlce (without
drawings) may be- published for flve
consecut!ve days in the local newspaper,
and the applicant shall relmburse the
DMstrict Engineer for the costs of pub-
Ueation, Coples of publie notices will be
sent to nll partles who have specifically
requested coples of public notices, to the
U.8. Senaters and Representatives for
the area where the work {5 to be per-
formed, the Fleld Representative of the
Becretary of the Intertor, the Reglonal
Dlrector of the Bureau of Sport Fisherles
anrd Wildlife, the Rejlonal Director of
the MNutional Park Service, the Reglonal
Administrator of the Environmental
Protection Agency (EPA)Y, the Reglonal
Director of the National Marine Fish-
aries Service of the Natlona) Oceanic and
Atmospheric Admintstration (NOAA),
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the head of the Etate agency responsible
for fish and wildlife resources, the Dis-
trict Commander, 1J.8. Conat Guard, and
the Office of the Chief of Engineers, At-
tention: DAFER-CW(O-N,

(il The District Engineer shall con-
sider all comments received in response
to the publlc notice in hla subsequent
actions on the permit apolication. Re-
celpt of the cornments will be acknowl-
edged and they will be made a part of the
official file on the application. Comments
recelved as form letters or petitions may
be acknowiedged as a group to the per-
son or organization responsible for the
form letter or petition, It comments re-
late to matters within the speclal exper-
tise of another Federal agency, the Dis-
irict Engineer may seek the advice of
that agency. The applicant must be given
the opportunity to furhish the District
Engineer his proposed resclution or re-
buttal ta all objections from Government
agencies and other substantive adverse
comments before finul declston will be
made on the applicatlon.

(v} The District Engineer will con-
sider whether or not an environmental
Impact statement is nacessary (see para-
graph (1) of this section) at the earllest
time during the proces=Ing of ah appllea-
tlon Involving an activity which 15 not
alrendy subj)ect to an environmental im-
pact statement. This will be done when
he can make an assessment of the envi~
ronmental Impact of 8 proposed activity,
which In some cases may be upon recelpt
of the application due to the magnitude
of the proposed project or the nature of
the aresa involved. This will be recon-
sidered as additional Information s de-
veloped; however, at the earllest time
that it appears an environmentsl impact
statement may be required, the District
Engineer will require the appllcant to
furnish additlonal Information and an
analysis of the environmental Impacts of
the proposed actlon. A preliminary deter-
mination es to whether an environmental
impact statement will be prepared or a
statement thatl an environmental knpact
statement has already been prepared on
the overnli actlvity by the Corps of Engl-
neers or another Federnl agency, will be
announced in the Public Notice (s¢e DATMa=-
graph (J) of this sectlon). If the Distriet
Engineer determines that an environ-
mental impact statement will not be pre-
pared for the proposed activity, a Ainding
to that effect will imrmediately be placed
I the permit file and, If the public notice
has Indicated an iInient to prepare a
statement, will be anrounced to the pub-
le. This finding shall be dated and
signed and shall Include & brief state-
ment of the {arts and reasons for the
deslslon. I the District Engineer be-
lleves that granting the permit may be
warranted but that the proposed activity
would significantly afTect the quality of
the hutnan environment, he will prepare
an environmental tmpact statement in
aecordance with § 208410, In such cases
and if s public hearing s to bo held (sew
subparagraph (v}, below), ths proposed
final environmental impact statement
must ba completed pior to the hearing.
If a public meeting is held, however, the

draft environmental Impact statement
will be flled with the Counell on Envi-
ronmental Quality (CEQ) at least 15 daya
prior to the meeting.

(¢} If the proposed activity Includes
the diacharge of dredeed or fill material
into navigable waters or the transpor-
tation of dredged material tor the pur-
poee of dumping 1t In occan waters and
& persom Or persong having an interest
which may be affected by the fssuance of
& permit requests a hearing, or if a sec-
ond Btate objects to lasuance of a permit
on the basls of water qualiiy and re-
quests 8 hearing, or if otherwise required
by law or directed by the Chief of Engi-
neers, the DMstriet Engineer will arrangs
& publie hearing in accordance with ap-
plicable Corps of Engineers regulations
(§ 209.133). If no public hearing 1y to be
held and the District Engineer deter-
mines that public Interest warrants and
additional Information necessary to the
proper evaluation of the eppHcation
would probably be obtained thereby, the
District Englneer witl hold a public meet-
Ing (see paragraph (k) of thls section),

(vl) After all above actions have been
completed, the DAstrict Enrineer will de-
termine in accordance with the record
and applicable regulatlons whether or
not the permit should be issued. I a per-
mit Is warranted, he wlil determ!ne the
condltions and duratton which should be
incorporated into the permit (see para-
graphs (m) and (n) of this section). In
accordance with the authoritles specified
in paragraph (p) of this section the
District Engineer will take final action
or forward the application with all per-
tinent comments, records, and studies,
including the final environmental im-
pact statement If prepared, and a state-
ment of findings to support his recom-
mendation, through channels tn the
officinl authorized to make the final dect-
slon. The report forwarding the applica=-
tion for decision will be in the format
prescribed In paragraph (1) of thls sec-
tlon Notlce thnt the appliration hins been
forwantied to higher hendnquarters will be
furnished the applicant. When the final
decision 15 made, the statement of find-
ings to support that declsion will be
placed tn the permit flle. If an environ-
mental impact statement was flled with
CEQ. a copy of the statement of Andings
will be submiticd to DAEN-CWO-N for
filing with CEQ. In those cases where an
environmental impact statement has not
been prepared but the application 13
forwarded for decision In the format
prescribed In pamgraphi=s) of this sec-
tion, the report will serve as the State-
ment of Findings.

(vl If the final decislom 1s to deny
the permtt, the applicant will be advised
in writing of the reason for denial. I the
fAnal decision 1s to issue the permit, the
1s3uing officlal will forward two coplea of
the draft permit to the appllicant for
slgnature accepting the conditions of the
permtt. The applicant will return both
slgned coples to the lasuing officials who
then signs and dates the permit, The per-
mit is not valld unil! algned by the issu-
ing officlal. Final action on the permit
applicatlon 1s the signature on the letter

56



notlfying the applicant of the denial of
his application or signature of the tasuing
official on the authorizing document.

ovilly The District Engineer will pub-
Iizsh monthly a list of permits lssued or
denied during the previous month, The
lst will identify each action by puble
notice onumber, name of applicant, and
brief description of activity involved.
‘This list will be distributed to ail per-
sons who recelved any of the public no-
tices lsted.

(ix) If the appllcant fails to respond
within six months to any request or in-
quiry of the District Engineer, the Dis-
trict Engineer may advise the applicant
by reglstered letter that his application
wlll be considered as having been with-
drawn unless the appllcant responds
thereto within thirty days of the date of
the letter.

(2} Procedures for particular typez of
permit sifuations, (1) Activities requir-
ing water quality certification:

(a) If water quality certification for
the proposed activity Is necessary under
the provisions of the Federal Waler
Pollution Conirol Act, the District En-
gincer shall so notify the applicant and
gobtain from him either the appropriate
certification or s copy of his application
for such certification. The District En-
gineer shall forward ona copy of the
permit application to the approprinte
certifying agency and two copiles to the
Regional Administrator of the Environ-
mental Protection Agency (EPA). The
District Engineer may jssue the public no-
tice of the applicatlon jolntly with the
eciortlfying agency if arrangements for
such jolnt notices have beeh approved by
the Divislon Engineer. When the cerifi-
cation is recelved a copy of the certifica-
tlor: will be forwarded to the Reglonal
Administrator of EPA who shall deter-
mine If the proposed activity may afect
the guality of the waters of any State or
B'ates other than the State in which the
work is to be performed. If he needs sup-
pletnertal information in order to make
this determination, the Regional Ad-
reinistrator may request it from the Dis-
trict Engineer who shall obtaln it from
the applicant and forward it to the
Regional Administrator, The Reglonal
Adminlstrator shall, within thirty days of
receipt of the application, certification
and supplementsl informatlon, notify the
affected State, the District Engineer, and
the applicant in the event surh a second
State may be nffected. The second Statle
then has sixty days to advise the District
Engineet that it objects to the lssuance
of the permit on the basis of the effect
on the quality of Its waters and o re-
quest & hearing.

{3 No authorization will be granted
unt:l required certification has been ob-
tained or has been waived. Walver ia
deemed {0 occur if the certifying agency
falls or refuses to ect on a request for
certification within a reasonable period
of time after receint of such request, The
request for eertlfication must be made In
accordance with the regulations of the
certifylng agency. In determining wheth-
e or not a waiver period has com-
menced, the District Engineer will verity
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that the certifying agency has recelved
a valld request for certification. Three
monthx shall generally be considered to
be a reasonable period of time. ¥, how-
ever, special circumstances identified by
the District Engineer require that action
on an application be taken within a more
lUmited perlod of time, the District En-
gineer shall determine a reasonable les-
ser period of time, advise the certifying
agency of the need for action by a par-
ticuiar date and that. if certification is
not recelved by that date, it will be con-
&ldered that the requirement for certl-
fication has been walved. Similarly if 1t
appears that clrcumstances may reason-
ably require a perlod of time longer than
three months, the Diairict Engineer may
aflord the certifylng agency up to one
year to provide the required certification
before determining that a walver has oc-
curred. Distriet Engineers shall check
with the cetitying agency at the end of
the allotted period of time before deter-
mining that a waiver has occurred.

i1y It the proposed actlvity will be
located in the coastal zone of a State, the
District Engineer shall obtaln from the
applicant a certification that the activity
conforms to the coastal zone manage-
ment program of the State. Upon recelpt
ol the certification, the District En-
gineer will forward a copy of the permit
application and certification to the State
agency responsible for implementing the
coastal zone management program ahd
request 1ts concurrence or objection. The
District Engineer ¢an issue the public no-
tice of the applicatlon jolntly ‘with the
State ageney If arrangements for such
joint notices have been approved by the
Division Engineer. A copy of the certifica-
tion will also be sent, slopg with the pub-
lic notice of the application to the Direg-
tor, Office of Ceastal Zone Management,
NOAA, Depariment of Cornmerce, Rock-
ville, Maryland 20852. If the State agency
falls to concur or chiect to the certifica-
tion within slx months of receipt of the
request, it will be presumed to walve its
right to 50 act and the certification will
be presumed to be valld. Before deter-
mining that a waiver has occurred, the
Distriet Engineer will check with the
Btate agency to verify that it has falled
to act, If the State agency objects to the
proposed activity, the District Fngineer
will so mdvise the Director., Office of
Coastal Zone Management, NOAA, and
request advice within thirty days wheth-
er or not the Secretary of Commerce
will review the abjection. If the objectlon
will not be reviewed, the permit will be
dended. If, however, the Secretary of
Commerce Indicates he will review the
objection, further action on the applica-
tlon will be held in abeyance pending
notification of the results of the review,
If the objection is sustalned, the permif
will be denied. If the ohjection 1§ over-
ruled by the Secretary's inding, however,
the processing will be continued.

{1y M the proposed activity involves
any property listed in the National Regis~
ter of Historle Places (which 1s published
in Its entirety In the FEDELRAL REIGISTER
anpually in February with sddendas
published each month), the District

Engineer will determine if any aspect of
the activily causes or may cause any
change In the quelity of the historical,
architectural, archeological, or cultural
character that qualified the property for
listing In the Natlona! Reglster. Gen-
erally adverse effects occur under con-
ditlons which include but are nok
Urnited to destruction or alteration of
all or part of the property; isoiatlon
from or alteration of its surrounding en=
vironment; and introduction of visual,
audible, or atmospheric elements that
are out of character with the property
and s setting. If the District Engineer
determines that the actlvity will have no
eflect on the property, he will proceed
with the standard procedures for proc-
essing the applicatton. If, however, the
District Engineer determines that the
ectivity will have an effect on the prop-
erty, he will proceed In accordance with
the procedures specifled in the FeEpERAL
RecIsTER, Volume 37, Number 230, No-
vember 14, 1972, pages 24146 to 24148,

(v} If the proposed activity conslsta
of the dredging of an access channel
and/or berthing facility associated with
an suthorized Federal navigation proj-
ect, the activity will be included in the
planning and coordination of the con-
struction or maintenance of the Federal
project to the maximum extent feasible.
Beparate notice, meeting or hearing, and
environmental impact statement will not
be required for actlvities so included and
coordinated; and the public notice issued
by the District Engineer for these Fed-
eral and assaciated non-Federat activi-
ties will be the notice of intent to Issue
permits for those Included non-Federal
dredglng activities required by paragraph
(g) (1T) dv) of this section. The decision
whether to Issue or deny such o permit
will be consistent with the decision on
the Federal project unless special con-
slderations applicable to the proposed
activity are identified.

(v) In addition to the general dlstri-
bution of public notices cited in para-
graph (1) (1) {v) of this section, notices
will be sent to other addressees In appro=
priate cases as follows:

(g} If the activity Involves structures
or dredging along the shorea of the sea
or Great Lakes, to the Cosstal Engineer-
ing Research Center, Washington, D.C.
200186,

(5 If the activity Involves construe-
tlon of fixed structures or ertificial
{slands on the outer continental shelf
or In the territorlal seas, to the Deputy
Assistant Secretary of Defense (Installa-
tlons and Housing) Washington, D.C.
20310, the Director, Defense Mapping
Agenucy, Hydrographic Center, Washing-
ton, D.C. 20390, Attentlon, Code N513,
and the Director, National Ocean Survey,
NQ Department of Commerce, Rock-
ville, ryland 20852,

(c) H the actlvity lnvolves the cone
struction of structures to enhance flsh
propagation along the Atlantic and Gulf
coasts, to the Atlantlc Eatuarine Fisha
eries Center, Natlonal Marins Fisheries
Bervice, NOAA, Department of Coms-
merce, Beaufort, North Carollna 28416,

{d) If the actlvity involves the con-
struction of etructures which may affect
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alreraft cperations or for purposes asso-
clated with seaplane cperatlons, to the
Regional Director of the Federal Avia-
tion Adreinisiration,

(e} Lf'the activity is In connecetion with
& forelgn-trade zone, to the Executlve
8ecretary, Forelgn-Tride Zones Board,
Department ¢f Commerce, Washington,
D.C. 20230, and to the appropriate LMa-
trict Dlrector of Customs as Resldeot
Representatlve, Foreign-Trade Zones
Board.

(vl) Coples of permits will be fur-
nished to other agencles in appropriate
cases ag follows:

{a) If the actlvity Involves the con-
struction of atructures or artificlal
islands on the outer contlnental shelf,
to the Director, Defense Mapping
Agency, Hydrograph!e Center, Washing-
ton, D.C. 20390. Attention, Code N512
and to the Drector, Natlonal Qcean Sur-
vey, NCAA, Department of Commerce,
Rockville, Maryland 20852,

(M It the activity involves the con-
struction of structures to enbance fish
propagation (flsh havens) =slong the
coasts of the Unlted States, to Defense
Maprieg Agczey, Hydrographic Center
and Natfonal Ocean Survey g3 I pars-
graph (1) (2} (vl} a) of this section and
to the Atlantic Estuarine Fisheries Cen-
ter, Natlonal Marine Fisheries Service,
NOAA, Department of Commerce, Beay-
fort, North Carolina 28416,

fer If the activity Involves the erec
Hen of an aerlal transmlsslon line across
a navirable water of the United States, to
the Director, Natlonal Ocean Survey,
NOAA Department of Commerce, Rock-
ville, Maryland 20852, reference C322,

(d" I the activity Ls listed In pera-
graph (D2 (v (@), B, or (¢) of this
section or Invelves the transportation of
dredzed materlal for the purpose of
dumping It tn ocean wuters, to the ap-
propriate District Commander, US,
Crast Guard.

ivity I the Distriet Engineer deter-
mines that a letter or permission .see
parasraph (m) of this sectlon) ia the
appropriate form of authorization to be
Issued, he may omit the publishing of &
publle notice; however., he will coordi-
nate the proposal with all concerned
fish and wildlife agencles, Federal and
State. as required by the Fish ard Wild-
Ilfe Coorcination Act. A copy of the letter
of permizsion wlill be sent to the Re-
glozal Director, Bureau of Sport Fish-
erles and Wildlife,

(vit)y I the circumstances surround-
Ing a permit application require eters
gency acilon and the Ddstrict Englneer
considers that the publle Interest requires
that the standard procedures must be
sbbreviated in the particuiar case, he
will explain the circumstances and rec-
ommend spectal procedures to the Chlef
of Encgineers, ATTN: DAEN-CWO-N by
teletype, The Chie! of Englnheers, upon
consultation with the Secretary of the
Army or hla authorized representiative
and other affceted agencles, will instruct
the District Engineer aa to further proc-
essing of the appilcation,

(ix} Grreral Pcrmits. The Distriet En-
§ineer may, after complhance with the
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other protedures of this regulation, ssue
general permits for certain clearly
described categortes of structures or
work, including discharges of dredged or
fill material, requiring Department of
the Army permits. After a general permit
has been lIssued, Individual activities
fatllng within those categories that are
authorized by such general permits do
not have to be further authorized by the
procedures of this regulation ynless the
District Engineer determines, on a case-
by-case basits, that the public interest
requires.

(@) District Englneers will include
only those actlvities that are sub-
stantially similar in nature, that cause
only minimal gdverse environmental Im-
bact when performed separately, and
that will have only a minimal adverse
cumulative effect on the environment as
categories which are candidates for gen-
eral permits.

() In additlon to the conditions pre-
scribed In Appendix C of this Regulation,
any generil permit issued by the District
Engineer shall prescribe the following
conditlons;

(I} The maximum guantity of ma-
terial that !s authorized for discharge
by the general permit in & single or in-
cldental operation (If applicable):

12} A description of the category or
categorles of actlvites Included in the
gcnernl permit: and

(1) The type of waterts) into which
the actlvity may occur.

(c) The District Engtneer shall require
reporting procedures where the general
permit fails to designale a specific water
body or water bodies. He may require
such procedures in other situations.

(d) A general permit may be revoked
if it is determined that the cumulative
effects of the activitica by it will have an
adverse lmpact on the public interest
provided the procedures of parsgraph
(o) of thls regulation are followed, Fol-
lowing revocation, any future activities
In areas covered by the general permit
shall be processed as Individual permits
under this regulation,

(3} Timing of processing of epplica-
tions, In view of the extensive coordina-
tion with other agencies and the public
and the study of all aspects of proposed
activitles required by the above proce-
dures, applicants must sllow Adequatse
time for the processing of their applica-
tions. The District Engineer will bas
gulded by the following time limita for
the indicated steps {n processing permit
applications:

(1) Publlic notice should be Issued
within fifteen days of recelpt of all re-
quired Informatien from the appiicant,
unless joint notice with State agencies is
to be wsed.

(1) The recelpt of comments a5 & re-
sult of the publle notice should not ex-
tend beyond seventy-five days from the
date of the notice.

(dil) The record of a public meeting
should be closed not later than fifteen
days after the meeting.

v} The District Engineer should
either send notice of denial to the ap-
plicant, or lssue the draft permit to the

appiicant for acceptance and sighature,
or forward the application to higher
headquarters within thirty days of ane
of the following whichever is latest: re-
celpt of notice of withdrawal of objec-
tions; completion of coordination follow-
ihg receipt of applicant'a rebuttal of ob-
Jections; receipt of the record of a pub-
lic hearing: closing of the record of a
public meeting; or explration of the walt-
Ing period following the Aling of the final
environmental lmpact statement with
CE

Q.

)y Public notice and coordination
with interested parties, (1> The Public
Notlce 1s the primary method of advislng
all interested partics of the proposed ac-
tlvity for which a permit 15 sought and
of soliciting comments and information
necessary to evaluate the probable im-
pact on the public Interest. The notice
must, therefore, Include suMclant infor-
mation to gire a4 clear undersianding of
the nature of the activity to generate
meaningful comments. The notjce should
include the following items of informa-
ton:

(1} The name and address of the
applicant;

(1) The location of the proposed
activity:

(111) A brief description of the proposed
activity, itsa purpese and intended use,
Including a description of the type of
structures, if any, to be erected on fills,
or plle or fleat-supported platforms, and
& description of the type, composition
and quantlty of materlals to be dise
charged or dumped and means of con-
Yeyance,;

(v) A plan anhd elevatlon drawing
showing the general and specific site lo-
eation and character of all proposed ac-
tivities, including the size relationship
of the proposed structures to the size of
the impacted waterway and depth of
water in the area;

(v} A list of other government author-
tzatlons obtalned or requested, Includ-
ing required certifications relative to
water quality, coastal zone management,
or marine sanctuartes;

{vl} A statement concerning a pre-
lminary determination of the need for
and/or avallability of an environmental
tmpact statement;

(vil) Any other available information
which may assist interested parties in
evaluating the Iikely impact of the pro-
posed activity, if any, on faclors affecting
the public interest, including environ-
mental values:

(¥lll) A ressonable period of {ime, nor-
mally thirty days but not less than ff-
teen days from date of malling, within
which iInterested partles may express
theie views concerning the permlt sppli-
cation; and

(ix) A paragraph describing the var-
ous factom on which decisions are based
during evaluation of & permit applica-
tion.

{a) Except as provided in paragraph
(DD (ix) (b of this section the follow-
ing will be tncluded:

‘The dsciaion whether to lasue a permit
Wwill be based on an svaluation of the prob-
sble Impact of the proposed actlvity on the
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public interest. Theat decision will reflect the
national comeern for both protection ahd
utlllzation of important resources. The bene-
fit which ressonebly may be expected to ac-
crue frorn the propossl muat be balanced
against ita reasonably foreseeable detrimenta.
All factors which may be relevant to the pro-
posal will be considersd; among thoss are
conservation, economlcs, asathetle, general
environmental concerns, historio values, fsh
snd wildlife values, Qood datnage preventlon,
land use classification, oavigation, recreation,
watar supply, water gquallty and, in genersl,
tha needs and welfare of the people. No por-
mit will be granted unless Its issunnce 1=
found to be In the public intereat.

(1) If a Pederal agency other than the
Corps of Engineers has primary respon-
sibility for lcensing an activity and for
environmental review as contemplated
by the provisions of the National En-
vironmental Policy Act, (see paragraph
(e) (3} of this section?, the public notice
shall, in lleu of the general paragraph
above, describe the actions and reviews
pending before those ngencies, recite the
fact that District Engineers will consult
with, and glve due conslderation to the
findings of. those agencies and provide
the followine parngraph: “The declslon
whether to Issue a permit will bosed on
B consideration of the effect which the
proposed potivity will have on the navis
gable capacity of the waterway.” (See
particularly paragraphs (g)(13), (g}
(15), and (g} (18) of this section.}

12y If the activity involves the dis-
charge of dredged or fill material into
the navigable walers or the transporta~
tion of dredged materiat for the purpose
of dumping it In ocean waters, the pub-
lic notice shall also indicate that the
cvaluation of the impact of the actlvity
on the publlc interest will Include ap-
plicatlon of the guldelines promulgated
by the Administrator, EPA, under au-
thority of section 404tb) of the Federal
Water Pollutlon Control Act or of the
criteria established under authority of
section 102(a) of the Marine Protection,
Research and Sanctuaries Act of 1972 as
nppropriate,

(b) In cases Involving construction of
Nxed structures or artificial lslands on
outer continental shelf lands which are
under mineral lease from the Depari-
ment of the Interlor, the notice will con-
taln the followlng statement: “The de-
cision s t whether a permit will be
issued will be based on an evaluation of
the impact of the proposed work on
navigation and naticnal security.”

(x) ' the aclivity includes the dis-
charge of dredged or fill material in the
navigable waters or the transportation
of dredged material for the purpose of
dumsping it in ocean waters, the follow-
ing statement will also be included in
the public notice:

Any peratn who haa an interest which
may be adversely affected by the tssuance
of & permit mny request a public henring.
The request must be submitted in wrlting
to the District Engineer within thirty deys
of the dato of this notice and must clearly
set forth the Interest which may be pad-
versely affecied and the manner in which the
interest may be adversely affected by the
aotivity.
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{2) It 1s presumed that all Interested
parties and agencies will wish to respond
to public notices; therefore, a lack of
response will be interpreted as meaning
that there is no objection to the appli-
cation. A copy of the public notice with
the list of the eddresses to whom the
notice was sent will be included in the
record. If a question develops with re-
spect to an activity for which another
agency has responsibility and that other
agency has not responded to the public
notice, the District Engineer may request
their comments. Whenever a responce to
a public netice has been recelved from
8 member of Congress, either in behalfl
of & constituent or himseif, the District
Engineer will inform the member of
Congress of the final declsion.

{3) Noticer sent to several ggencles
within the same State may result {n con-
fAicting comments from those apencies.
While many States have designated o
single State agency or individual to pro-
vide B single and coordinated Btate posi-
tlon regarding pending permit applica-
tlons, where a State has not so
deslgnated a singie source, District Engl-
neers will elicit from the Governor an
expression of his views and desires con-
cerning the applicatlon. Where coordi-
nation 1s required by the Pish and
Wililife Coordination Act (see para-
graph (¢Y(5) of this section), District
Engineers will address a letter to the
designated single Sate agency or Gover-
nor, as approprlate, inviting attention to
the coordihation requirements af the
Fish and Wildlife Coordination Act and
requesting that a report from the head
of the Btate agency responsible for fish
and wildlife resources be appended to
the coordinated State report.

(k) Public meetings. (1} 1t s the
polley of the Corps of Engineers to con-
duct the ecivil works program In an
atmosphere of publle understanding,
trust, mutual coopqraticn, and in a8
manner responsive to the public interest,
The views of all concerned persons are
Initlally sought by means of public no-
tices In connection with applications for
permits, Where response to a notlce
Indicates further opportunity for pubHe
expressions of Interest may be war-
ranted, and a public hearing is not
required by law or directed by the Chief
of Engineers, the District Englneer may
hold a public meeting.

(2} A publie meeting 1s a forum at
which all concerned persons are glven
an opportunity te present additional in-
formation relevant to s proper evalya-
tion of an application for a permit for an
actlvity. If a public meeting 15 held, no-
tice announcing the meeting will bg
published at least thirty days in advance
of the meeting. A summary of environ-
mental considerations will be included
in the notice. The applicant will be given
an opportunity to present his proposal
and explaln why he thinks Lt s in the
public interest. Officials of other Federal
agencier or of State and local govern-
ments will be given opportunity to ex-
press their views, as well all other per-
gond. The conduct of the meeting will

be in accordance with §209.405 and &
transcript of the meeting will be part of
the record.

(1) Environmentol tmpact staiement.
(1) Bection 162(2)(C) of the National
Environmental Policy Act of 19688 (NEPA)
requires all Federal agencles, with re-
spect to major Federal actions slgnifi-
cantly affecting the quality of the hu-
man environment, to submit to CEQ a
detalled statement on:

(I} The environmental impact of the
propased action;

{11) Any adverse environmental effects
which eannot be avoided should the pro-
posal be implemented;

o (ili} Alternatives to the proposed ac-
nn;

(iv) The relationship between local
shert-term uses of man's environment
and the maintenance and enhancement
of leng-term producttvity;

{v} Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action should
it be implemented,

t2) As Indicated In paragraph (1} (1}
(lv) of this section the Distriet Engineer
must determine whether An environ-
mental Impact statement Is reguired in
connection with a permtt rpplication, If
the District Enginecr believes thak grant -
ing the permit may be warranted hut
that the proposed pctivity would have a
slgnificant environmental impact, an on-
vironmente] impaet statement will be
prepared, coordinated and flled In ac-
cordance with provislons of $209.410
prior to final actlon on the application.
If another agency Is the lead agency as
defined by section 5b of the CEQ gulde-
lnes contalned in § 209.410, the District
Engineer will coordinate with that
agency to insure that the resulting en-
vironmental impact statement adequate-
Ir describes the impact of the activity
which is subject te Corps permit author-
ity

{3} The scope of the conslderations to
be discussed In an environmental im-
pact statement depends heavlly on con-
tinulng court Interpretation of NEPA
and on the nature of the activity for
which authorization is requestad.

) All the direct effects of the activity
must be evaluated, as must any Indirect
eflects which have a clear or proximate
relationship to the activity. Other ef-
fects, however, may be too speculative or
remote to merit detalled consideration,
Thus an enviroumenisl Impaet state
ment which examines the probhable en-
vironmental impact of an acthvity should
evaluate all known effrcts which have g
direct or proximate but indirect rela-
tlonship te the proposal and should cite
other remeote or spoculative effects,

(i} The scope of the environmentail
impact statement is often somewhat dif-
ferent from that of the Inws under which
the activity may be authorized. Thus, an
rUthorization may be only for & part of
a much larger rnd more complex oper-
ation or development over which few
regulntory controls exist. In such eases,
the range of factors to be discussed in
the environmental impact statement may
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of necessity be expanded to include fac-
tors which are beyond the normal scope
of the law on which the authorization
depends.

(m) Forms of aquthorization. (1) The
basic form for authorizing activitles in
navigable waters or ocean waters is ENG
Form 1721, Department of the Army Per-
mit (Appendix C), This form will be used
to authorize activitles under provistona
of:

) Section 10 of the River and Harbhor
Act of March 3, 1899, in all cases where
a letter of permission is not appropriate
(see paragraph mi3) of this section.)

(il} Sectlon 404 of the Federal Water
Pollution Control Act.

(iii} Bection 103 of the Marine Pro-
tection, Research and Sanctuartes Act
of 1973.

(2 While the poneral eonditlons ine
cluded in ENG Form 1721 are hormally
applicable to all permits, some may not
apply to certuln authorizatlons {e.g.
after-the-fact sltuations where work s
completed, or sltualions in which the
permittee 1s a Federal agency) and may
be deleted by the issuing offlcer. Spectal
conditions applicable to the specific ac-
tivity will be included In the permit asg
necessary to protect the public interest
in the navigable walers or ocean waters,

{3 In those cases subject to scction
19 of the River and Harhor Act of March
3, 1899, in which, in the opinion of the
District Engincer, the proposed work s
minor, will not have significant impact
on environmental values, and should en-
counter no opposition, the District Engl-
neer may use the abbreviated processing
procedures of paragraph (1Y {2; (vii) of
this scetlon and authorice the work by
a letter of permission. The letter of per-
misslon will not be used to aulhorize
the discharge of dredeed or flll material
into navigable walers or the transporta-
tion of dredged material for purpose of
dumping it in ocean waters. The letter
of permission will be in letter form and
will identify the permittee, the author-
jzed wotk and location of the work, the
statulory aulhority e, 33 US.C 403),
any limitations on the work, a construc-
tlon time limit and & requirement for a
report of completed work. A copy of the
general conditions from ENG form 1721
wiil be attached and will be incorporated
by reference into the letier of permission,

{4) Permits for structures under sec-
tlon § of the Act of March 3, 1899, will
be drafted during review procedures at
Deperitment of the Army level.

(n) Duration of authorizalions. (1)
Authorizatlons for aclivitics in or affect-
ing navlgable waters or ocean waters may
guthorize both the work and the result-
Ing structure. Authorizations continue jn
effect until they aulamsalically expire, or
are modlfied, suspended, or revoked,

{2) Authorlzation for the existence of
& structure or other form of altcration
of the waterway Is usually for an indcfi-
nite duration with no explratlon date
clted. However, where o temporary strue-
ture is authorized, or where restoration
of & waterway Is contemplated, the au-
thorzation will be of limited duration
with a definiie expiration date. Except
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as provided I paragraph (r)(5) of this
section permits for the discharge of
dredged materinl i1 the navigable waters
or Ior the transportiation of dredged ma~
terial for the purpose of dumping it In
ocean waters will be of limlited duration
with a definite expiration date.

(3) Authorizations for c¢onstruction
work or other actlvity will specify time
1imits for accomplishing the work or ac~
tivity. The time limits will specify a date
by which the work must be started, nor-
melly one year from the date of Issu-
ance, and a date by which the work must
ba completed. The dates will be estab-
shed by the issuing official and will pro-
vide reasonable timea based on the scope
and nature of the work involved. An au-
thorization for work or other activity will
sutomatically expire if the permitice
falls to request an extension or revali-
dation,

4} Extenslons of time may be granted
by the District Engineer for authoriza-
tions of limited duration, or for the time
limitations Imposed for startlng or com-
pleting the work or activily. The permit-
tce must request the extension and ex-
plaln the basls of the request, which will
be granted only it the District Enginecr
determines that an extension is in the
general public interest. Requests for ex-
tensions will be procesed in acordoance
with the regular procedutes of paragraph
(i) of this section including issuance of
a public notice, except that such proress-
Ing is not required where the Distriet
Engineer determines that there have
been no significant chanpges in the at-
tendant circumstances since the author-
Izntitn was issued and that the work Is
proceeding essentialiy in accordance with
the approved plans and conditions,

(5) If the suthorized work Includes
periodic maintenance dredging  (see
paragraph (g) (2} pf this sectlon), an
expiration date for the authorization of
that maintenance dredging will be in-
cluded In the permit. The expiration date,
which in no event 15 to exceed ten years
from the date of Issuance of the permit,
wlll be established by the issulhg efiicial
after his evaluation of the proposed
method of dredging and disposal of the
dredged materlal. If the permittee desires
to continue maintenance dredging be-
yond the expirption date, ha must re-
quest s revalidation of that portion of his
permit which anthorized the mainte-

nance dredging. The reguest must be -

made to Lhe District Englneer six months
prior {a the expiratlon date, and include
{ull description of the proposed methods
of dredglng and disposal of dredged ma-
terfals. The District Engineer will proc-
ess Lthe request for revalldation {n ncceord-
ance with the standard procedures in
paragraph (h) of this seclion includ-
ing the lzsuanee of a public notice de-
scribing the authorized work to be main-
tained and the proposed metheds of
maintcnance.

(o) Modification, suspension or reve-
cation of authorizations, (1) The Dis-
trict Englneer may evaluate the pireum-
stance and conditions of a permit either
on his own motlon or as the result of

perlodie progress nspeciions, and lniti-

ate action to modify, suspend, or revoke
a permit as may be made necessary by
considerations of the general publle in.
terest. Among the factors to be consid-
cred ate the extent of the permittee’s
compliance with the tetms and eondl-
tions of the permit; whether or not cir-
cumstances relating to the aclivity au-
thorized have changed since the permit
was Issued, extended or revalidated, and
the continulng adequacy of the permit
conditions; any significant objections to
the aetivity authorized by the permit
which were not carlier considered; and
the extent to which modification, sus-
pension, or other action would adversely
affect plans, Investments and actions the
permittee has reasonably mede or taken
ie reliance on the permit. Slgnificant in-
creascs In scope of a permitited activity
will be processed as new applications for
permits In accordance with parsgraph
(i) of this sectlon, and not as modlfica-
Lions under this paragraph.

(2) The Distriet Engineer, ns a result
of revaluation of the circunstances and
conditions of A& permit, may determine
that protection of the general publlc 18-
terest requires a medification of the
terms or conditions of the permit. In such
cases, the District Engineer will hold in-
formal consultations with the permittee
to ascertain whether the terms and con-
ditions can be modified by mutual agree-
ment. If a mutual agreement {s reached
on modification of the terms and condi-
tions of the permit, the Disirict Englneer
wlll give the pcrmittee written notice of
the modification, which will then become
effective on such date as the Distriet En-
gineer may establish, which In no event
shall be less than ten days from its date
of issuance. In Lhe event a mutual agree-
ment cannot be reached by the Distriet
Engineer and the permittee, the District
Engincer will proceed In accordance with
paragraph (0) {3 of this scction If Lm-
mediate suspension Is warranted. In
cascs where Iminedlate suspension is hot
warranted but the District Engineer de-
termines that the permtt should be modi-
fied, he will notify the permittee of the
proposed medification and reasons there-
for, and that he may request & hearing,
The modification will become effective
on the dnte set by the District Engineer
which shall be ot lcast ten days after
receipt of the notice unless a hearing is
requested within that period In scoord-
ance with § 209.133. If the permittee fatls
or refuses to comply with the modifica-
tion the District Engineer will immed)-
ately refer the case for enforcement to
DAEN-GCK,

[{3) The District Engineer may, after
telephonte consultation with the Division
Envincer, suspend a permit after pre-
paring a written determinatlon and find-
ing that ipunedlate suspension would be
in the general publie Inlerest. The Dis-
trict Engineer will notify the permittee
in writing by the most expeditious means
avallable that the permit has been sus-
pended with the reasons therefer, end
order the permitice to stop all previously
aunthorized activitles. The permitice wiil
also be advised that following this sus-
penslon a decislon will be made to cither
reinstate, modify, or revoke the permit,
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and that he may request a hear!ig
within 10 days of receipt of notice of the
suspenision to present information in tiils
maltter. If a hearing is requested the pro-
cedures prescribed 1n § 209133 will ba
followed. After the ecompletion of the
hearing (or within a reasonable perlod
of time after issuance of the notice to
the permittee that the permit has been
suspended If no hearing is requested)
the District Engineer will Lake action to
reinstate the permit. modily the permit,
or recommend revocation of the permit
in asccordance with paragraph (0) (4) of
this sectinn.

4y Following completion of the sw3-
penzion procedures in paragraph (o) (3)
of this section, if revocation of the per-
mit 15 recommended, the District Engl-
neer will prepare & report of the clreum-
stances and forward it together with the
record of the suspension proceedings to
DAEN-CWO-N. The Chief of Engineers
may, prior to deciding whether or not to
revoke the permit. aflord Lhe permitiee
the opportunity to present any addi-
tiopal Information not made available to
trhe District Engineer at the time he
made the recommendation to revoke the
permit inciuding, where appropriate, the
means by which he intends to comply
with the terms and conditions of the per-
mit. The permittee will b2 advised In
Rting of the final decision.

(p) Authority to issxe » deny au-
thorizations. Except as ot'werwise pro-
vided in this regulation, the Secretary of
the Army subject to such condltions as he
or his authorized representative may
from time to Mime impose, has authorized
the Chlef of Engincers and his author-
{zeed representatives to lssue or dehy au-
thorirations for eonstruetion or other
work in or affecting navigable waters of
the United States pursuant to sections
10 and 14 of the Aet of March 3, 1859,
and section 1 of the Act of June 13, 1902,
He also has authorized the Chief of En-
gineers and his authorized representa-
tives to issue or deny puthorizations for
the discharre of dredped or flil material
in the navieable waters pursuant to sec-
tion 404 of the Federal Water Pollution
Contrel Act or for the transportation of
dredred material for the purpose of
dumping it into ocean waters pursuant
to sectlon 103 o Marine FProtection, Re-
gearch and Sanctuaries Act of 1972. The
authority to issue or deny permits pur-
suant o section 9 of the Rlver and Har-
bor Act of March 3, 1809 has not been
delegated to the Chief of Enpglneers or his
authorized representatives.

f1) District Engineers are authorized
to issue in acrordance with this regula-
tion permlts and letters of permission
wFich are subject to such special condl-
tions as are necessary to protect the
publlc interest in the navigable waters
or orean waiers pursuant (o scctions
10 ard 14 of the River and Harbor Act
of March 3, 1899, scction 1 of the River
and Harber Act of June 13, 15902, section
403 of the Federal Water Pollution Con-
trol Act, and sectlon 103 of the Marine
Protection, Research and Sanctuaries
Act of 15972, In all cases in which there
are no known substantive objections to
the proposed work or activity or in which
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objections have been resplved to the sate
Isfaction of the District Englneer. It iz g3«
sential to the legality of & permit that
it contain the name of the District En-
gineer as the issuing officer. However, the
permit need not be sighed by the District
Engineer, in person; but may be algned
for and in behalf of him by whomever
he deslgnates. District Englheers are
authorized to deny permits when re-
qulred State or local nutherization and/
or certification has been denled (see par-
agraph () (i of this seetion), when
a State has objected to a required certi-
fleation of compliance with 15 coastal
zZohe management program and the Sec-
retary of Commerce has not reviewed
the action and reached a contrary find-
Ing (see paracravh {g) (18} and (1){2)
(ii) of this section) or when the proposed
work will unduly Interfere with naviga-
tlon. All other permit applications ins
cluding those cases In paragraph (p} (2}
(1} through (vii) of this section will he
referred to Diviston Engineers. District
Engincers are also authorized to add,
modily, or delete special condltions In
permits, except for those conditions
which have been Imposed by higher au-
thority, and to suspend permliis accord-
ing to the pracedures of paragraph
{071 (3) of this section,

2y Division Engineers will review, at-
tempt to resolve outstanding matters,
and evaluate all permit applicatlons re-
ferred by District Engineers, Division En-
gineers mey authorize thi issuance of
denlal of permits pursuant to sections
10 and 14 of the River and Harbor Act
of March 3, 1899, section 1 of the River
and Harbor aAct of June 13, 1802, sec.
tion 404 of the Federal Water Pollution
Control Act, and section 103 of the
Marine Protection, Research and Sanc-
tuaries Act of 1972 and the incluslon of
conditions to those permits as may be
necossary to protect the public interest tn
the navigable waters or ocean waters in
accordance with the policles cited in this
reguiation,

(1 Except ns provided In paragraph
(p)i2+ (iir of this section If the Division
Engineer determines that Issuance of a
permit with or without conditions 1s in
the publie interest, but there is continu-
ing nhiection to the Issuance of the per-
mit by another Federal agency, he shall
advise the reglonal representative of that
Federal ageney of his intent to issue the
permit. The Divislon Engineer shall not
procecd with the 1ssuance of a permit if,
within 15 days afler the date of this
notice of intent to lssue a permit, an au-
thorized representative of that Federal
Agency Indicates to the Divislon Enpgl-
neer in writing that he wishes to bring
his concerng to Departmental level. In
such cases, the proposed permit may he
{ssued at the expiration of 30 days from
the date of receipt of the letter from
such representative unless, prior to that
time, as o result of consnltations at De-
partmental level, it is directed that the
matter be forwarded to higher authority
for resplution. Thereafter, a permit will
be issued only pursiant to and in accord-
ance witth insiructions from such higher
authority. Every effort should be made to
resolve differences atl the Division Engi-

neer level before referring the maiter to
higher euthority,

(1) Division Engineers will refer to
the Chief of Engineers the following
cases;

() When it 15 proposed to imsue o
permit and there are unresolved objec-
tions from another Federal agency which
must be hapdled under special proce-
dures specified In statutes or Memoranda
0! Understanding which thereby pre-
clude final resolution by the Division En-
gineer (see paragraphs (g) {4}, {5) snd
(17} of this section};

{(b) When the recommended decislon
18 contrary to the stated positlon of the
Governor of the affected Btate or of a
member of Congress:

(¢) When there is substantial doubt
a3 to authority, law, regulations. or poli-
cles applicable to the proposed activity;

(d} When higher authority requests
the case be forwarded for declsion:

{¢} Where the case Is recognized to be
highly controversial, or ltigation ts
anticipated;

() When the proposed activity would
affect the basellne used for determina-
tion of the limits of the territorial sea.

Division Engineers may elso authorize
the modification or suspension of per-
mits in accordance with the procedures
of this regulation, and may recommend
revocation of permits to the Chief of
Engineers.

(q) Supervision and enforcement, (1)
District Engineers will supervise ail au-
thorized actlvitles end will require that
the activity be conducted and executed
in conformance with the approved plans
and other conditions of the permit, In-
spectlons must be made on timely occa-
stons durlng performance of the activity
anhd appropriate notices and instructions
will be given permittees Lo Insure that
they do not depart frem the approved
plans. Revaluation of permits to assure
complaince with 1ts purposes and condi-
tions will be carrled cut es provided in
paragraph (o) of this sectlon. If there
Bre approved material departures from
the authorized plans, the District Engi-
neer will require the permittee to furnish
corrected plans showing the actlvity as
aclually performed.

(2 Where the District Englneer de-
termines that there has been nongompli-
ance with the terms or conditions of a
permit, he should flrst contact the per-
mittee and attempt to resolve the prob-

lem. If 2 mutually agreeable resolution

cannot be reached, a written demand for
compliance will be made, If the permit-
tee has not agreed to comply within 5
days of recelpt of the demand, the Dis-
trict Engineer will {ssue an immediately
effective notice of suspension in accord-
ance with paragraph (0} (3 of this sec-
tion above, and constder inlttation of ap-
propriate legal action,

(3 For purposes of supervision of per-
mitted activities and for surveillance of
the navigable waters for enforcement of
the permtt auihorities cited in paragraph
(b) of this section, the District Engineer
will use all means at his disposal. One
method of survelllance for unauthorized
sctivities which should be used where
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appropriate 1a serial photographic re-
connaissance. In addition, all Corps of
Engineers employees will be instructed
to observe and report all activities in
navigable waters which would require
permits. The assistance of members of
the public and personne] of other inter-
ested Federal, Btate and local agencles
to observe and report such activities will
be encouraged. To facilitate this sur-
velllance, the District Englneer will re-
quire & copy of ENG Form 4336 to be
posted consplcuously at the site of all
authorized activities and will make avall-
able to all Interested persons informa-
tion on the scope of authorized activities
and the conditions prescribed in the au-
thorizations. Furthermore, significant ac-
tions taken under pargagraph (o), above,
will be brought to the attention of those
Federal, State and locs) agencles and
other persons who express particular in-
terest In the affected activity. Burvell-
lance in ocean waters will be accom-
plished primarily by the Cosst Guard
pursuant to section 107(c) of the Marins
Protection, Research And Sanctuaries
Act of 1973, Enforcement actions relative
to the permlt authorities cited in para-
graph (b of thls section, Including en-
forcement actions resulting from non-
compliance with permit condltlons, will
be in accordance with regulatlions pube-
llshed at § 209170 (ER 1145-2-301>.

t4) The expenses lncurred in connec-
tion with the inspectlon of permitted ac-
tivity In navigable waters normally will
be prid by the Federal Government in
accordance with the provisions of Section
6 of the River and Harbor Act of 3 March
1905 (33 17.5.C 417) unless dally super-
vision or other unusual expenses are
lnvolved. In such unusual coses, and after
approval by the Division Englneer, the
permittee will be required to bear the
expense of inspectlons in accordance with
the conditions of his permlit: however,
the permittee will not be required or per-
mitted to pay the United States inspector
either directly or through the District
Engineer. The inspector will be pald 4n
regular payrolls or service vouchers. The
District Engineer will collect the cost
from the permittee in accordanhce with
the following:

(fr At the end of each month the
amount chargeable for the cost of in-
spection pertalning to the permit will ba
collected from the permittee and will ha
taken up on the statement of account=
abllity and deposited in a designated de«
pository to the credit of the Treasurer of
the United States, oh account of reim-
bursement of the appropriation from
which the expenses of the Inspection wera
pald.

iy If the District Engineer considers
such a procedure necessary to insure the
United States against loss through possi-
ble failure of the permittee to supply tha
necessary funds in accordance with para-
graph Q) (4) i) of this section, he may
require the permittee to keep on deposit
with the District Enginecr ut all times an
amount equal to the estimated cost of in-
spection and superviston for the ensulng
month, such deposit preferably being in
the form of a certified check, payable to
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the order of Treamsurer of the Uniied
States. Certified checks 8o deposited will
be carried in a special deposit account
(guaranty for inspection expenses) and
upon completion of the work under the
permit the funds will be returned to the
perinittee provided he has paid the actual
cost of inspection,

(1) On completion of work under a
permit, and the payment of expenses by
the permities without protest, the ec-
count will be closed, and cutstanding de-
posits returned to the permittee. If the
accotnt 13 protested by the permittee, 1t
will be referred to the Dividon Engineer
for approval before it 1a closed and before
any deposita are returned to the per-
mittee,

{5} If the permitted activity includes
restoration ol the waterway to its orig-
inal condition, or if the issuing ofMicial hax
resson to consider that the permittee
might be prevented from completing
work which 18 necessary to protect the
public interest in the waterway, he may
require the permittee to post & bond of
sufficlent amount to Indemnify the gov-
ermment against any loss as a r¢sult of
corrective action It might take.

(r} Publicity, District Engineer will es-
tablish and maintaln a program to Assure
that potential applicants for permita are
informed of the requirements of this
regulation and of the steps required to
obtain permits for actlvities In navigable
walers or octan waters, Whenever the
District Engineer becomes aware of plans
being developed by either private or pub-
lic entitley who might require permits in
order to Implement the plans, he will
advise the potential applicant in writ-
ing of the statutory requirements and
the provisions of thia requtation, Bimilar-
ly when the District Engineer is aware of
changes in Corps of Engineers regulatory
jurisdiction he will lssue appropriate
public notices.

{s) Reports. The report of & Distriet
Engineer on an application for a permit
requiring action by the Division Engineer
or by the Chief ¢f Engineers will be in a
letter form with the application and all
pertinent comments, records and studies
including the final envirohmental impact
statement i prepared, as Inclosures, The
Tollowing items will be included or dise
cussed in the report:

{1} Name of applicant.

(2) Locstlion, Charscter and purposs
of proposed activity.

(3) Applicable statutory authorities
and administrative determinations con-
ferring Corpa of Engineera regulatory
Jurisdiction.

(4) Other Federal, Btate, and local
authorizationa obtained or required and
pending.

(5) Date of public notice and public

meeting or public hearings, if held, and
summary of objections offered with com-
ments of the District Englneer thereon,
The omuments should explaln the objec-
tions and dot merely refer to inclosed
lettera,
. 1;6) Views of Btate and local authori-
(T) Views of District Engineer oon-
cerning probeble effect of the proposed
work oa1;

" (1) Navigation, present and prospec-

ve.

(if) Harbor lines, if established,

Uu) Flood helghis, drift and flood
damage protection.

(tv) Beach erosian of aceretlon.

{v} Conservation.

{vl) Fish and Wildilfs,

{vil) Water Quality.

{vlil) Aesthetics,

(ix) Ecology (General Environmental
Concerns).

(x) Historic valuea,

(x1) Recreation,

(xi1) Economy.

(xil1} Water supply.

(xdv) Land use classification and
toastal zone management plans,

(xv} Publie Interest (Needa and Wel-
fare of the People).

(8) Other pertinen: remarks, includ-
!n -

g:

(i) Extent of public and privats need;
(1) Deslrability of using appropriate
alternatives;

(H1) Extent and permanence of bene-
ficlal and/or detrimental effects; and

(v) Probable lmpact in reiation to
cumulative effects created by other acti-
vitles,

(0} A copy of the stvironmental as-
sessment and summeary of the environs
mental impact statement tf prepared.

(10) A Btatemert of Findings as an
inclosure.

(11} Conclusions.

(12) Recommendantlons including any
proposed sbecial conditiona,

ArFENDIX A—T 8. Cosst Ouasn/CHixy or
Encrnamia MEMOLANDUM OF AGREEMENT

1. Purpose and Authority: A. The Depart-
ment of Transportation-Act, the Act of Qc-
tober 18, 1908, P.L. 890870, transferrod to and
vosted Ln the Becretary of Transportation cer-
tein functions, powers snd dutlea previounly
vasted in Lhe Becretary of the Army and the
Chiaf of Engineers. By delsgation of author-
ity trom the Becretary of Transportation {49
CFR 1.48(c}) the Commandsnt, U8, Const
Guard, han bsan suthorized to s2erclss cers
tain of these functions, powers and duties
relating to bridges and causeways conferred

{1) the following provision of inw relsting
gonarnlly to dmawbridge opersting rogulas-
tiona: Saction 5 of the Act of August 18, 1094,
aa smended (2B Stat, 363; 33 U.O.C. 460 ;

(2) ths following law relating generally
to obstructive bridges: Ths Act of June 21,
1040, ws smended (The Truman-Hobba Act)
(54 Htat, 497T; 33 US.C. 611 et 8eq ) ;

{3) the followitg lawa and provisions of
Inw to the extent that they relate genecally
to the location and clearances of bridges
and causeways in ths navigabls waters of
the United States:

() Bection B of the Act of March 3, 1809,
a8 amended (30 Btat. 1151; 83 D.S.C. 401);

{b) The Act of March 19, 1809, ss amonded
(34 Stat, 64; 33 US.C. 401 ot seq1.); wnd

(¢) The General Bridge Act of I1D48, s
smended (60 Stat. B47; 33 T.8.C. 515 ot seq.)
except Bectlons BOd(¢) wmud BO3.

B. The Becretary of the Army and The
Chiaf of Enginecra contlnue o be restod with
broad wnd important euthoritles snd re-
sponuibliitiea with respect to navigable wa-
ters of the United States, lncluding. but not
Nmited to. jurisdiction over excavation and
filltng, design flood flows and conatruactlon
of certain structures in such waters, and
the prosecution of watetrway improvemant
projecta.
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C. The purpeses of this sgreement are: (1}
To recogniza the common and mutusl in-
terest of ths Chilef of and the
Commandant, TS, Coast Guard, in the or-
deorly and effictent zdministratior. of thelr
respaciive responsibilities ander certatn Ped-
eral statotes to regulats certaln adtivities tn
navigable watsrs of the United Bistes;

{3)To clarify the areas of jnrisdiction and
the reaponeibilities of the Corps of Ens
gineers ind Jhe Coast Guard with respect to:

{(a) tLwe alteration of bridges

(1} tn connertign with Corps of Englheors
waterway ltmprovement projects, &nd

(2} under tha Truman-Hobbw Act;

{b} the construction, operstiaon and mMalt-
tenancs of bridges and canseways as dAtin-.
guished from other typea of structures gver
of in aastgable waters of the Untted Btatens;

{¢} the cloaure of waterways and the re-
siriction of paesnge throagh or wncler bridgea
fn commection with the'r construstion, oper-
ailon, malntecance and remorval; ard

{d) the siection of an appropriata deaign
flood Oow fr Hood hazard enalysle of aay

WA OPening.

13} To provide for coordination and con-
sultation on pro'ecta and activitiss 1o of ai-
fecting the ha~igabls waters of the Undited
Btates

in furthemates of the above 8 tha
undervigred do agree upon the defdntttona,
policles and procedurea set forth below.

2. Alteraiion ot bridges (M OF acTosy RaDi=
gable walers within Corpe of Engineers
projeets; A The Chue!f of Englnesrs sgrees to
advira ard coutelt with the Coinmandant
on asrigation rela cantemplated by the
Corpa o EryTeers WHith require the alteras
Han el Tridees arross the wnierwnva involved
Lr zuch projec s The Chlef of Foglaecrs aleo
arreva to {ncinde 1o saach pro'ect proposals
b eanta af wTrergtiarg, exclusive of bettera
mesta of aly Sridpes within the limits of the
deatgrated proect which AT corirultallon
*inh the Comrnandant he delerminen to re-
cu!re allerat ' Lk meel the Deeds of exlat-
L.z wod prospective mavigation. Under this
cotcant tae feuemal tosly would be furniahed
Un et e Lretenh

B The C.omraandant of the Coast GQuard
870%9 L 4 eTLAYE &il ACUiODE and assumes
all rYwemsihilliies esaentlal to the deters
rml-atrn of ravieitiopal requlrercents for
hgrirorial ard vertical clearances of bridges
ATTCSS LAYIFAL.€ Wilers DECEAAIT In connes-
tio- U AT BAT 0t project by the Chlef
of Engineers. Fuplzer. the Commandant
AEToes fo curguct 2 0 pubilc proceedings neg-
55y therelo And establish gulde ¢learnnice
crite ''n whers needed for the projest objes-
tives

3 Altergrion of bridess under the Truman-
Fobte Act: "he {ummandant of the Coast
Guard scknow'eng < and alfirms the responst=
bilitr of the Tonst Gasrd, under the Truman=
Rebbs Act, to program and fund for the al-
teratlion of bLidpes which, as dlstinet from
proiect rela 21 alterationa described in para-
grap 11 hereln, become pnreasonable obstroe-
tlons to naviration as & reanlt of Iactors or
charges 1 the character of narigallon and
this agreement shall in ro way a¥ect, lmpalr
or mrxdily the powers or duties conferred by
that Act.

4. Appreval alicration and removel of
other bridges and cautewcays: A, General
drfinitions. For purposes of this Agresment
and the saministralion of the statutes cited
it 1A T3) a5oTe, B “bridpe” i3 aby structure
orer. on ©r In the ravipable waters of the
Urntted States which (1) 1a used for the pas-
Eage or contryance of peryotic, vehiclas, com-
modities and other physical matter wnd (27
in constructed In such A& mMANMeT that etther
the horlzotital or wettical cleamance, or both,
may affect the passage of veasels or boats
through or nader the structure, Thly defint-
tien melvden, hut s Dot 1imited to, highway
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Eridges, rellromd bridpes, foot beldges, Bqoe-
ducts, aerial tramways andd conveyom, over-
hend plpelinsg ard Mmilay stroctures of 11Es
function togefher with thetr approschas,
fendern, pier protectinn systemms, appurte-
nances and foundations. This dafmition does
rot Include asrial power tranwymission Mmves,
tunnels, submerged pipelines and cables,
daras, dikes, dredging and Alling 1n, wharves,
pieta, breakwaters, bulkheads, jettiea mnd
MmHAr structires and worka (exorpt as they
may be integral features of p Bridie and vasd
11 ita construction, maintenancs, operation
or removal; or except when they ae aMzed to
the bridge and w1l have sI effect oo the
clenrances provided by the Dridge) over
whith jurtsdiction remains with the Depart-
ment of the Arry and the Corps of Engloeers
witer Sections 9 and 10 of the Act of March 3,
1B99, as amended (33 USC. 401 and 43), A
“causeway' ti & ralscd road scroas water or
marshy land, with the waler or marshy land
on Poth sldes of the road. and which s con-
mricted in or affecta navigation, navigabte
walers and desten food flows.

B. Combined sttuctgres and  appurfe-
Aances. For purposes of the Act citsd LD
1.A.(3) above, & structur merving more than
Ona purpome and Baving characateriatics of
eliher & bridge or causeway, sa defined in
44, mod soma  other structure, ashall
be considered a8 & bridge or causewey when
the atructure in iHta entirety, fucluding
1ta appurtenances and invidental fewtures,
has or retalny the predominant charseter-
ixtica and purpose of & Dridge or couse-
way. A atructire shafll not be considered
a bridgs or causcwny when its pri-
oary and predombnant characteristics and
purpose are other than thoue sel forth above
nod 1t meety the groerad definltions above
only In & uarrow techntenl setise an & result
of incidentud fentures, Thia interpretation ia
intended to MIiDimlre the humber of o=
stances which will require an applicant for a
aingle project to mecure a pormlt or serles of
permiits from bath the Department of Trana-
portatlon and ihe Department of the Army
for cach eeparate feature or detsll of the
project when it serves, incldentally to its pri-
MATy pHIpose, MmMors than one purpose and
bex festures cf either a bridge or causeway
and features of some other structure. Hows
ever, 1Y parts of the project are separable
anrt can be falrly and reasonably choarneter-
ized or clascified in an enpgineering sense as
separais atructures, each auch siructurs will
be 50 treated and considered for approval by
the agency having jurtsdiction thereover,

C. Altcratian of the character of bridpes
and cowscweags. The jurlsdiction of the Secre-
tary of Transportation and the Coast Guard
orer bridges and causeways inchades authors
ity Lo approve the removal of such structures
when the owners thereaf desire Lo discontinua
their use. If the owner of a bridge or cause-
way diacontinues its use and wishes to re-
mmove or alter any part thereof in such A tan-
nar that it will lore tta character aa & bridps
Or chusewry, the Coast (tuard will normally
require reinoval of the atructure from thé
waterway in Itz entirety. However, II the
owner of » bridge or & causcway wishow to
retaln 1t 1o whole of Ln part dor use other
than for operatlon and malnichance oa &
bridge or censeway, the proposed structurs
will be considered ga coming within the fu-
Hadictton of the Ceorpa of Eppinesrs. The
Cosst Quard wiil refer requests for such uses
to the Corpa of Engloeers for consideration.
The Corpr of Engineers sgreas to adviee
e Commandant 8f the recetpt’ of an apptl-
eatlon for approval of the conversion of w
bridge oF causeway to Ansthar structure and
to provide opportunity for comment therson,
If the Corps of Engineors approves the con-
yerston of & hridge or causeway to snother
mtructure, fio résidual Jurtsdiction over tha

siructure will remain with the Cosst Guare.
However, i1 the Corps of Kogioews dees Dot
approve ths proposed convershan, then the
structurs remalns s bridge subject to the
Jurledictlan of the Coaat Guard,

5. Chmure of waterways ond restricton
of passage thiough or under bridges: Under
the staiutes cited In Section 1 of thie Memow
maodum of Agreemert, the Ceommandans
st ¢ the clearances to be made
avallnble for narigatlon through or under
bridyres. It 18 understood that this duty end
Buthortty extends to and may b exerclsed
io connecttorr with the construction, alters
stlon, operstion., maintensnce sod remorval
of bridges, and ilocludes the power 1o su-
thorize the temporsry restriction of paseage
through of under = bridge by use of Ialse-
work, plling, floating equipment, closurs of
draws, or any works or activities which tern-
porarily reduce the Davigstion clearances
and destpn flood Aows, including ctorure of
any or all apans of the bridge. Moveover,
uader the Ports and Wabterways Safety Act
of 1072, Public Law 02-840, 88 Stat, 434, the
Commandont etercises bromd powers in wa-
terways to cODLrol vesssl traflc Ln sfess b
determines 1o be especially hasardons and
to establlsh eafety rones or other messures
for ltmited contrcis or condiilonal access
and activity when necemsiry to prevent dam-
age to or the destrustion or loas of, any voe-
sck, bridge, or other structure on ar W the
navigablis waters of the United Statas, A¢~
cordingly, In the avent that work in cannec-
tlon with the construction, alteratlon or re—
palr of & bridge or causeway is of such &
nature thet for the protection of itfe and
property navigation through or in tha vicin-
ity of the bridgs of caunewhky must be tetmn-
porarily prohibited, the Cotst Ouard may
core that part of the afTocted watsrway
while such work 1s being perforowd Ilowe
ever, it 15 wlso clear that the fiecretary of
the Army and the Chlef of Enginecem have
the authority, under SBection 4 of the Act
of August 18, 1894, an amended, (2¥ U SC,
1} to prescribe Tulea for the use, rdminis-
tration and navigation of the navigable we-
ters of the Uulted Btates I recognltion of
that authority, and pursuant to Sectlon 102
(¢} of the Ports and Waterways Safety Act,
the Coast Guard will consult with the Corps
of Engineers when any significant restriction
of passape throwgh or under A hridge La con-
templeted (0 be authomized or & Waldrway i
to be temporarlly ¢loged.

8 Conrdination gnd cooperstlon proce=-
dures. A, District Commanders, Coast Guard
Mstricts, shall send notlces of applications
tor permits for bridps or coussway construes
tian, modification, or removal to the Corps
of Englneers Divistons and Districts 1n which
the bridpe or causeway 1s located.

B, Distrlet Engineers, Corpa of Englosers,
ahall send notices of applicatlons for permita
for other structures or dredge and fil} work
to local Coast Guard District Commanders,

C. In ¢mses where proposed structures or
modificatlons of astructures do not clesriy
fall within ane of the classtfications set forth
in paragraph 4.A, shove, the application will
be forwarded with recommendations of the
teviewing officera through chanhels to the
Chilef of Englneers and the Commandant of
the Cosat Guard who shall, after mutual
consultation, attempt to resolve the ques-
tion,

D. If the above procedurea fall to produce
agreement, the application will be forwerded
to the Becretary of the Army and Becretary
of Transpartation for whelr determlostion.

E. The Chief of Engineers and the Com-~
mandant, Const Guard, pledge themseivas to
mutiel ooopearwtion and cormultation 1o
making availahly wWmely Intofnation snd
data, seeklng uniformity and conslstency
among fleld offices, and providing timely and
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adequats review of all matters arising in
connection with the administration of thetr
Meponaibllities governsd by the Acts cited
herein

Dated: March 21, 1973,
C. k. Bxwoex.

Dated: April 18, 1973,
P, J. Craxxs,

ArreNtX B—MrmoraNvoM or UnbENsTanD-
ING BeTwerN THE Stceranr oF ThE DN-
TERION AND THE SECLETIRY OF THE ANMT

1n recognition of the responsibilities of the
Becretary of the Army under sections 10 and
13 of the Act of March 3, 1899 (33 VB C. 462
and 407;, relating to the control of dredging,
#lllng, and excavation In the navigable watera
of the United States and tha control of rafuse
in such wuters, and the lnterrelatlonship of
thoss Tesponsiblilties with the responalbiliiles
of the Secretary of the Interior under the
Fecderal Water Pollution Coutrol Act, =
atnended {33 U S.C. 460 et seq.}, the Flah and
Widiite Coordination Act, as mmended (16
US8.C. é61-668c), and the Flah and Wildlife
Act of 1558, rs amended (18 US.C. T42a et
#eq ), relating to the control and prevention
of waler pollution th such waters and the
conservation of the Watlon's natural resources
and related envircnment, Includiog Ash and
wildllls and recreational values thereln, In
recoghiition of our joint reaponsibilities under
Executive Order No. 112688 to improve water
quality through the preventlon, control, anhd
abaiement of watar pollution from Federal
and federally licensed activities; and o
recognltlon of other previslons of law sand
policy, we, the two Secrotaries, sdopt the
foliowlig policles and procedures;

MLICIEA

1. It 5 the pollcy of the two Sacretariea
that thers ahall be full coordination and co=
operstion betwesn thelt respective Depart=
ments on the above responsibilities at all or-
gunizational levels, and it is thelr view that
maximum efforta In the discharges of thoass
responalsiiities, Including the resolution of
differing views. must bea undertaken af the
enrliest practicable time and at the Jeld or-
gantzatlonal unit most directly concerned.
According!y, District Englocers of the T.S.
Army Corps of Engineers shall coordinate
with the Reglonal Directors of the Secretary
of the Interior on fish and wildilfe, recrea-
tlon, and pollutlon protilems associated with
dredging, Alilng, and excavation operations to
be conducted under perrnits lssued under the
1899 Act ln the navigable waters of the TUalted
States, and they shall avall thermselves of the
technical advies and adslstance which such
Directors may provides,

2. Tha Secretary of the Army will seak the
advice and counsel of the Secretary of tae
Inlerior on dlfficult cases. If the Becretary of
the Interior mdvises that proposed cperations
Wil unreasonably Impeir natural resources of
the related environment. including the fish
and wildlife and recreational values thersof,
or wiil reduce the guallty of such waters in
violation of applicable weter quality stand-
ards, the Secretary of the Army In scting on
the request for & permit will carsfully svalu-
ate the advantages and henefits of the op-
#rallona o relailon to the resultant loas or
damage, lnciuding all data pressnted by the
Becretary of the Interlor, and will either deny
the perm!t or Include such conditlons \n the
permit ny he determioes to be tn the public
Interest, including provislons that wil| assire
compllance with water quality standarda ea-
tablished in wccordanos with law.

PFROCEDURES FOR CAIRYING OUT THEEK POLICHRS

1. Upon receipt of an application for & Pt
mit for dredging, Alling, sxoavation, or vther
relatad work in navigable waters of $he
United States, the Districk Engineers shanl
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send notices to all interested partise, includ-
ing the sppropriate Regions) Directors of the
Pederal Water Pollution Control Adminfstes-
tion, the United Statea Pish and Widlife
Bervios, and the Natlonal Park Bervice of tha

Department of the Interior, and the appro-.

priaste Sials cohmerystion, resourcss, and
water pollution agencles.

2. Buch Reglonal Directora of the Secretary
of the Interlor shall Immediately make such
atudies and investigations as they deem nece
easary ot deairable, consuit with the sppto-
priata State agencles, and adviss the Disirict
Englneets whether the work proposed by the
permit applicent, including the depoalt of any
naterial in or near the navigable waters of
thas Unlted Siates, will reduce the quslity of
such waters Lo violation of appllcable water
qusllty standards or unressonsbly impalr
natural resources or the related sovironment.

3. The District Enginesr will hold publis
bearings on perinit applications whensver re-
Bpouse to a pubiic notice tndlcates that hoars
Inga are desirable to alford all Interested pars
tles full opportunity to be heard an objec-
tions ratmsed.

4. The District Englneer, in deciding
whether m permit should be issued, ahall
wolgh all relsvant fsctors In reaching his
dacislon. In any cant where Directors of the
Secretary of the Interior advise the District
Engineers that propossd work will Impalir
the water quality in violation of applicabls
WRter quality standards or uhreasonably im-
patr ihe nDatural rescurcea or the relsted
environmect, he ahall, within the lmits of
his reaponsibility, encnursge tha applicant
to take steps that will Tosolve the objections
to the work, Falling In this respect, the
District Englneer shall forward tha case for
the consldetation of the Chief of En,
and the appropriats Regtonal Director of the
Becretary of the Intericr shall submit his
vlown and recommendations to his AZency's
Washlngton Hesdquariers.

6. The Chlet of Enplnesrs shall refer to
the Under Becretary of the Interior alj those
Cadsa relerred o him contalning unresolved
aubstwative differences of viaws and hs shall
include his anslysis thoreof, for the purposs
of obtaining the Department of Interior's
comments prior o fnal determioation of
the lsgues.

8. In those cases where the Chlef of En-
gineers and the Under Secretary sre unabla
to resolve the rematning issucs, the cases
will be referred to the Secretary of the Army
tor decislon In consultation with the Bec-
retary of the Interior,

7. If in the course of operations within
this underatanding, either Becretary Ands its
terms In nesd of modification, he may notify
the other of the nature of the desired
changes. In that svent the Sacretaries shall
within 20 days negotiate such amendment as
iz conmdered deelrable or may agree upon
terminstion of this understanding st the end
of the period.

Dated: July 13, 1047,
8rrwanr L. Uparz,
Becretary of the Interior,
Dated: July 13, 1087,
STAaNLEY REaom,
Secretary of the drmy.
Arrzwpn

Applt No
Nume of Applicant,

Effertive Data.

Expirstich Date (If spplicable) _..___ ——

LEFARTMENT OF THE ARMY
rEAMTT
Balerring %o writtem request dated
mmm————— for & peroit to:

{ ) Porform work In or b
mammmmmmm

mendation of the Chisf of Engineers, purm-
ant to Bectlom 10 of the Rivers and Harbors
Act of March 3, 1096 (33 7.8.0, 403):

{ ) Diacharge dredged or ) material into
oarigabls wutéry Upon the LSUANoS Of & Dore
mit from the Secretary of the Army scting
through the Chiet of Engitieers pursuant to
Baction 434 of the Federal Water Pollution
Control Act (88 Stat. 018, PL. 93-500);

{ ) Transport dredged material for the
purposs of dumplng it tnto cosan waters
upon the lssuance of & permit from the Bacre-
tary of the Army mcting through the Chlef of
Engineers pursusnt to Bection 109 of the
Marins Protaection, Research and Sanctuaries
Act of 1972 (88 Stat. 1052; P L. 92-632);

{Here insert the full name and addreea of the
parmitioe)

\s hereby suthorired by the Becretary of the

Army: to.

{Horo doscribe the proposed struciure or ag-
tivity, and ita intended wuse. In the Csse of
a1 mpplication foxr s All permit, describe
the structures, If any, proposed to be
orected on the fll. In the cass of a0 Appll-
eation for the dischargs of dredged o Ol
material into navigable waters or tha
transportation for dischatge in ocean
waters of matarinl, describe the
type and quantity of material to be dig-

{Hears ;4; I;;-;l:l;ﬂd the ocemn, river, harbor,
oF waterway concerosd.)

{Here to he named the noarvet well-xnown
locality—preforably a town or city-—snd
ths diptance 15 miles and tenths from soms
definits polnt in ths sume, stating whather
above or below or giving direction by polnta
of compnss.)

in accordance with the plans and drawinge
attached heretoc which are in ted tnm
and mnade & part of this permit (on draw=
tngs: give flle number or other definlte iden-
tification marks.) Bubject to the followlog
conditionas:

I. General conditions: a. That all activities
ideantified and suthiorized hersin shall be con-
sistent with the terms and conditlons of this
permit. and that any activities not spectfical-
1y identifisa and authorized hereln shall con-
atitute & violationt of the terma and condi-
tiona of this permit which miay repult in the
modification, suspension or revocation of
this permit, In whole or in part, a4 set forth
more specifically in General Conditions § or k
hereto, and in the Inetitution of such logal
proceedings as the Tnited States Joverns
ment Inay conalder appropriate, whether or
tiot this parmit has besn previously modified,
suspended or revoked in whols or (o part.

b. That all activititse suthorized hersin
shall, If they Involve s dischargs or dspoalt
Into navigable waters or ocoean waterms, be at
all times consistent with applicable water
quality standarde, efluent limitations ana
standards of perforramuce, prohibitions, and
pretreatment standards egtablished pursusnt
to Bections 301, 302, 304 and 307 of the Ped-
oral Water Pollution Control Act of 1072
(PL. 93-500: 88 Stat. 818), or pureuant to
applicable Btate and local law.

¢. That whon the activity authorized heres
in lnvolves & discharge or depoeit of dredged
of Bll material iuto navigable waters, the au-
thorimed activity shall, If applicable water
quality standards sre revised of meclified dur-
ing the term of thia psrmit, ba modified, if
oadsssary, to conform with such reviesd or
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modifted water quabty standards withic ¢
morihs of the #ffective date of any revinton of
modifAcetion of water quality standards, or s
diwctad by an Implemsntation pha com~
talned (0 such revimd o modified standards,
of within such longer period of time as the
District Eugineer, in consultation with the
Begional Administrator of the Environmental
Protection Agency. may deteromne to be rese
SoBabis under the circumatancon

4. That the pErmUties agTees (o make every
remsonalle effort 1o prosecuts the construc-
ton or work muthaorized herein to s manney
o & to minlmize any adverss tmpact of the
consruction or work onp 4sh, wildlife and
hatursl environmental ralucs.

4. That the permitiee mgrees that it will
Prowecute the constructi.n or work author-
Zed herein in & manner 30 &y to mioimize
ADy degredslion of water quality,

T, That the perimittee shal]l parmit the Dige
trict Eag!neer or als authorized FEpresen ta-
tive(d) or dealghesia) o make Periodlic in-
Ipactlons at wny tioe deeuisd DECSsIATY in
ordet to aseure that the mctivis$y being pers
Tormped ander sothority of this permit 19 In
sccoriancs with the terms shd conditicns
prescibed heroin

K. That the permittes shall! maintsin the
Stryrhure of work authorizel Bersin In good
mnditlon and i sccordsnce with the plans
and drawinzs attached hercto,

b. That this permit does not ronvey any
Property Mohia, efther !n ren! estate or ma-
terial Of &7 exclusive privileges; and t it
1t dofs DOt BULhOTIZe ALY iDjury to propextiy
oF invamon of Tights or any Infringement of
Pederal, State, or local lsws or requlations,
Bor does it obsiate the requirement to oba
taln Btate or local rsvent required by Inw
for the activity suthorzed hercin,

L. That t.is perm:t does not authorisw the
intetference with any extsting or proposed
Federal PTOfact and that the permittes shall
not be entitlad te compensation for damage
of inhury to the efructurem or work authop-
Lpet Diefein which may be caused by or result
from exist!ng or future coperattons under-
taken by the United Staies in the public
Literest.

J. That this psarmit may be Aummarily sus.
pended, In whole of In part, upon » Anaing
by the District Enginser that tmmediste sus-
peoston af the scilvity suthortasd hereln
would be iz the genarwl publlc interest. Such
ruspension ehall be efective upen receipt by
the permiitiees of & Written pnotlce thereof
which shall Indikcate (1) the axteny of the
MUSpERslon, (3] the reasons for this sction,
And (B) mby corrective or preventative mes-
eures Lo be taken by the permittes which are
deemad necassary by the District Engineer to
abate imminent hazerds to the geoern) public
interest. The permittes shall take immnediate
actlion to comply with the provisions of thig
notice. Withln ten days following receipt of
this notlce of suspension, the permittes may
Tequest & hearing in order to present tnfor-
matlon relevaut to o decision as 40 whether
his permit should b reinstated, modifted or
revoked. If & henring s requeated, 1t ahall be
conducted pursuant to procedures pre-
scribed 0y the Chlef of Englhsers, AMer come
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Tanting exme ynless (1) within the d0-dey
peiod the permiites ix abls 10 stinfactorDy
demomatrate that () the alleged vichtion of
the terms and the comditlons of. this permit
a4 nol, In fact, oocur or
Tiolation was sccidental,
has beens oper ting tn compliance with the
terma and conditions of the permit and s
able to provids satiafactory mseurances that
Tutyre sperations shall be M 1] complimnce
with the terms and conditions of thin permit;
or {2} Within the aforesald 30-day period, thre
povmities requests thet s public bearing be
held to prement ore) and written evidencs
concerning the proposed medification, s
penstony er revorstion, The conduct of this
nearing and the procedures for making &
Onal deciston eMber %o DMy, suspend ov
revoke this pemit In whole or bn part shall be
parsuant to procedures prescribed by the
Chhke! of Engineers.

i. That In iseving this permit, the Gov-
ernmwnt Iy relted on the nformation and
dsta which the permittee hanx provided in
conmection with his permit application, If,
Bubmequent to the lasunncs of this permit,
rach informmtion and date prove to ba fabee,
Imomplete or inaccurate, this permit may
be modifted, suspended or revoked, n wholy
or . part, and/or the Qovernment may, In
addition, imstitute sppropriate dgal pro-
cendings

m. That any medification, eurpension, or
revocation of thin permit shall not by the
basts for mhy claim for deamages against the
TUnited States.

7. That the permtttes shalt nottfy the Dis-
tricy Engineer at what time the activity au-
thorized herein will bo commenced, as far
in advarce of the time of commencement aa
the Diatrict Englnser may Epecity, and of any
ruspension of work, {f for & perlod of mars
than one week, resumption of work and Hs
coropletion,

0. That i the acttvity authorized herein
I» not started on or before ..._._ day of
==neva 19.., {ONI6 year from the date of isan-
ance of this permIt unlemy otherwise speci-
fed) and Is not completed on or befars
ma= OAF Of _____ . 19.., (thres yenrs from
the date of issmance of this permfit unless
othetwise specified) this permit, 1f not pre-
vious!y revoked or apecifically extended, ahall
automationlly expire,

P That no attempt ahatl be made by the
[efmittes to prevent the full and free use by
the poblie of all navigable watesy st or ad-
Jacent to the activity authorized by this
permit.

q. That If the display of lights and aignals
on any structure ar work authorized hereln
s not otherwise provided for by law, such
Hights and signals as may De prescribed by
the Untted States Cosst Guard shall be tn-
stalled and maintained by and at the ¢xpanse
of the permittes.

r. That this permit does not suthorize or
spprove the conatruction of particular
structures, the authortzation or approval of
which may require authorization by the Con-
Eress or other agencies of the Federal
CGovernment.

8. That if and when the permities deslras
to aband the metivity authorized herein,

Pletion of the neari-., of witkin e reasonahie
time aftef lasusnce of the ruspenalon notice
to the permities i Do bearlng is requested,
the permit will either be reinstated, modlfed
crrevbked,

k. That this permtt may be oither modifted,
surpended or rcvoked In whole of b part
if the Secretary of the Army or his author-
zed representative determinss that there has
been n violation of s&r of the terme o congdt-
Stona of this permit or that sush actton would
otherwire be 'n Lne public interent, Any much
modifieation, suspeasion, or revocation mhal?
become offert'cy 37 dara after recetpt by the
permhittee cf written neotics af such sctlom
Which shul] specify the facts or condnet war-

unless such sbandonment ia part of u trans-
fer procedurs by which the permittes ia
traneferring his interexts hereln to & third
Purty pursuant to General Comdition o
hereof, he must restors the ares to & oOD~
ditlon satiafactory to the District Ingtower.

t That i the recording of this permit
possiBle under applicable Siate or locnl Iaw,
the permlttes shall take such sction ax may
bo necessary to record this permit with the
Eagister of Deeds or other approptists official
charged with the respomafhility for matn-
talning records of title to and Interests 1n
real property,

U. That there shall be ne unvesscnably
1xterference with tion by the existenes
or e of the activity sutherised Develn

¥. That this permit may not be transferred
to & third party withous pPrior wrillen nothes
to the Disirict Engineer, either by the trans-
feree's writien apreement to comply with all
terros and eonditions of this permit
the transferes mybecribing to this permit 1o
the space provided below snd thareby ngroe-
iog to comply with all terms snd conditions
of this permit. In addition, if the permittes
tranafers the interoeta authorized here!n by
conveyance of realty, tha deed sha)l referency
thls permit and the tetma and conditions
ipecified herein and thds pertit shall be ra-
corded along with the deed with the Regtater
of Deeda or other appropriate oMctal.

IL Special Conditions® Here Iixt eonditions
rlsilng specifically to the proposed stracture
or work suthorised by this perm’t. The foi-
lowing Special Conditlons wiil be spphcable
when apptropriste:

STRUCTURES FOR SMALL BOATS: Thai
permittes hercby recognlzmes the pomsibility
that the stracture permitted Nereln may be
aubjeet to damage by wave wash from pam-
Ing vessels. The tevmance of thie permt does
not relleve the permittes from taking art
Proper steps to insure the Integrity of ths
Wructure permitted Merein amd the mafety of
bosts moored thersto from damage by wava
wash and the permittss stall not hold the
United States liable for sy auch damage

DISCRARGE OF DREDGED MAYRERIAL
INTO OCEAN WATERS: That the Dermittes
ahall place & copy of this permit In & tope
eplcucus place tn the vosas! to be used for
the transpoertation snd/or dumping of the
dredged material as suthorized herein.

ERECTION OF STRUCTURE IN OR OVER
MAVIGABLE WATERY: That the permittes,
upon receipt of & notice of revocation of this
permit or upon ita expiration before cormple-
tion of the authorlzed structure or work,
ehall, without expense to the United Btates
and In ruch time and manner sa the Sec-
Mtary of the Army of his authorized repra-
santative may direct, restore the whterway to
Ity former conditions. IY the permittee faila
1o comply with the direction of tha Secretory
of the Army or his authorized representativa,
the Secretary or his dosiguce may restore tha
walerway fo0 ita former conditlon, by cons
tract or otherwise, and recover the cost
thereof from the permittes,

MAINTENANCE DREDGING: (1} That
when the work anthorized herein includes
pariedic maintenance dredging, it may be
performad under this permit for .___ Fears
from the date of lssuances of this permit jtan
years unless otherwiss tndicated); and (2)
That the permities will sdvire the District
Enginser in writing at feast tws weeks De-
fore he Intends to undertake ARy malinte-
Dance dredging.

This permit shall becorns effecttys on the
date of tha District Engineer's alguature,

Permitteo heroby accepts sod agrees to
exnply with the terms and conditlons of thia
permiE.

Permitton

Transferes hereby agress to comaply with
the torms amd cotitiions of this permit,
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AremoI R0 DILICATION oF AUTHORITY To
Iseve oa DENY Prastts yor CONSTRUCTION
on OrRmn WoRX AvrecTIMG NivIGABLA
WATERS OF THE UnITED STATES

Mav 24, 1071,

Pursuant to the authority vested in me by
the Act of March 3, 1899, c. 425, Bectlons 10
and 14, 30 Stat. 1151, 1152, 33 11.5.C. Scctlons
403 and 408, and the Act of June 13, 1802, c.
1079, Section 1, 32 Stat 971, 33 11 .8.C. Bection
58% I hereby suthorize the Chlef of Engi-
nesrs and his authorieed representatives to
imsue or deny permits for construction or
other work affecting navigable watera of thea
United Gtatsa. Except In cases involving ap-
Plicationa for permits for artificial lslands or
Bxed structures on Quter Continental Shelf
lands under mineral leans from the Depart-
ment of the Interlor, the Chilef of Engineers
ghall, In exerclsing such authorlty, evaluats
the Impact of the proposed work on the pub-
1ie intersat. In cases involving applications
for permita for artificlal tslands or flxed
structures on Outer Continental Shell lands
under minersl leass from the Department of
tha Interlor, the Chief of Englneers shall, in
exercising such suthority, evaluyate the im-
pact of the proposed work on navigation ahd
nstional security. The permita so [granted
ma¥ be made subject to such mpeclal condl-
tlons sa the Chilef of Englneers or hia suthot-
ized representat!ves may consider tedessary
in order to effect the purposes of the above
Acts,

The Chlef of Engineers and his suthorized
representatives shall exercise the authority
heteby delegated subject to such conditions
a8 I or my autholised representative may
from time to time idrpoke.

- STamieY R, RESOR,
Secretary of the Army,

ArpErvDrX E-DELECATION OF AUTHOAITY TO
Isrvr on DINY PraMrITs yOr THE DISCHARGE
OF DREDGED DR IMILL MATIRIAL INTO NAY¥IGA-
AL WATZRS

AlancH 13, 1873,
Pursuant to the authority vested In me
by Sectlon 44 of the Federal Water Pollution

Control Act Amendmentas of 1872, 86 Stat,

818, P.L 92-500 [ hereby authorize the Chief

of Englneera and his authorized representa-

tives to lssue or deny permita, afler notice
and opportunity for public hearings, for the
dlscharpe of dredged or Bl matertal Into
navigable waters at apecifled dlspoes!l sites.

The Chle! of Enzineers shall, In exercising

such authority, evaluate the impact of the

proposed discharge on the public Interest.

Atl permits (saized shail apeclfy s dispozal

mte for the discharge ¢f the dredged or B8l

materisl through the epplication of guidé-
lines developed by the Adminlistrator of the

Environmental Protection Agency and my=-

acil. In those cnses where these guidelines

would profitbit the speclication of a disposal
site. the Chlef of Engineers, in his evaluntion
of whether ‘he proposed discharge is 1 the
pub.ic 1nterest, Is auiborized miso to con=
sider the economic impact on navigation and
ancherage which would oecur by falling to
authorize the use of a proposed dispoaal aita.

The permits so granted may be made subject

to auch special conditions aa the Chief of

Engloeers or hla authcorized repressntatives

may conslder necsssury in order to affect the

purposes of the above Act, other partinent

Iaws and any appllesbhle memorands of un-

derstanding between the Secretary of the

RULES AND REGULATIONS

Army and heads of other governmsntal
agenoien.

Ths Chisf of Engineers ahd his author=
1asd representative sheli exercise the suthor=
ity hereby deleguted subloct to such condi-
tipna as T or my sutborized repressntative
may from time to time lmpoas.

Exwnery E. Brlirt,
Acting Secretary of the Army.

Maincw 13, 1973
Arrevprx  F--Drizqation oF ATrEORITYT To
IssTE OR DENY PERMITE POL THE TREANSFOR+
TATION OF DRrpGED MATEMIAL POR THE POUR~
rosg oF DUMFING IT INTO OCEAN WATIRS

Purauant to the asuthority vested 1o me
by Gection 108 of the Marlnee Protection,
Resoarch, and Sanctusries Act of 1972, 86
Stat. 1052, PL $2-532, 1 hersby authorize the
Chief of Englneers aad his authorized rep-
resentatives to lssus of deay permits, after
potlce and opportunity for public hearinga,
for the transportation of dredged material
far the purpose of dumping It in ocean
watern. The Chlef of Engineers and his au-
thorized repressntatives shall, in exercising
nch antherity, evaluats the impact of the
proposed aumpling on the public intereat, Na
pormit sbal! be issusd uniesa » determinm-
tlon 1a mude that the proposed dumpliog will
not unressonsply degrade or endanger
human heslth, welfare, of amenities, or the
marine environment, ecological systemas, or
economlce potentialities, In making this de-
termination, those criterta for ocean dump-
1ng established by the Administrator ol ths
Environmental Frotection Agency pureuant
to S8ection 102{a) of the above Act which Je-
lale to the effects of the proposed dumping
shall be npplied. In addition, based upon an
eyaluation of the potential sffect which &
permit denlal will have on navigation, &0o-
nomie and (ndustrial development, and for-
oign and domestic commerce of the United
Btatea, the Chief of Engineers or his author-
irzed represcntative, in evaluating the per-
mit application, shall meke an independeut
detarmingtion as 1o the need for the dump-
1ng, other poasible methods of disposal, and
appropriate locations for the dumping. In
cansidering appropriate disposal sltes, recom-
mended sites designated by the Administra-
tor of the Environmental Protectlon Agency
pursuant to Section 13i(c) of the above Act
will be utllized to ths extant fessible Prior
1o 1ssuIng any permit, the Chisf of Enginesra
or his autherized representativa shall first
notify the Admintstrator of the Enviroumen-
tal Protection Agency or hia authorized rep-
rerentative of his intertlon to do so. In any
cuse o which the Administrator or his au-
thorized representative disngrees with the
determination of the (*hief of Engineets or
hia suthorized repreasntative aa to com-
pliance with the crlieris eatahlished pursuant
to Bection 102(a) of Lhe above Act relating
t0 the effects of the dumping or with the re«
strictions estab!lshed pursuant to Beaction
103{e)y of the sbove Att relsting to critlcat
areas, the determinaticn of the Administra-
tor or his authorized reprosontative shall pre=
¥all. If, 1o any such case, the Chiel of En~
gineers or hila Director of Civll Works finds
that, in the dlsposltior of dredged material,
there s no sconomically feasible method or
stts avatlable other than a dumplng sits the
utilization of which twould result !n non-
compliance with such criteria or reatrictions,
he shall 50 certity and requeat that I peek &
wairer fromn the Adminiatrator of the En-
vironmental Protection Agency of the spectfic

requiremants Involved. Unless the Adminis-
trator of the Environmenta]l Protection
Agency grants a walver, the Chief n!f Engi-
neers or his autborized representative ahmll
not issus s permit which does Dot comply
with such criteria abd rstrictions, The per-
mits so granted may be made subject to such
speclal conditions aa the Chief of Enginesrs
or his suthorized representatives may cons
sider necezsary in order to effect the pur-
posea of the above Act, cther pertinent tawe,
and mny applicabls memorands of under=
standing betweetl the Secretary of Lthe Army
and the heads of other goveramental
Agéncles.

The Chiet of Englresra and his authorizad
reprenentative shall exerclsa the suthority
hereby delegated subject to such conditions
aa I or my authorizged réepressntative msy
from time to time Imposs.

Exnwnern E. Brlixo,
Adcting Secretary of the Army.
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