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THE INSTITUTLONAL STRUCTURE OF

NEW YORK STATE'S CLAM INDUSTRY

Historical Overview

One must go back to the colonial period to fully understand the
present ownership pattern of underwater land and shellfish resources in New
York State. Some owners of underwater lands trace their ownership rights
to royal grants and patents from the King of England and from private land
grants. The most well krown is the colonial patent of Dongan dating back
to 1686. There are patents dating even further back to 1666 such as the
colonial patent of Nicholls. Other less known grants and patents include:
the Sm_lf_t:h Patent in Brookhaven and Islip towns; the Andros Patent, Oyster
Bay, 1677; and the Fletcher Patent, Huntington, 1694.

The early colenists included the Dutch during the early 1600's. The
first British community on Long Island settled on the south fork in the spring
of 1640. The Treaty of Hartford, signed by the British acd the Dutch in 1650,
divided the land between the Hudson and Counceticut Rivers, invltudiog
lands on Tong Island. The cnsuing yoears sow the Brirish. conselidate their
hold on Loag Tsland and its surrounding underwater lands.

King Charles T1 of England ;,:12:11[0& hin brother, Jomes buke »f York,

all the tand from the west bank of Lthe Connccticur River to the aan side

1 .
Kavenaugh, p. 172,
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of the Delaware River in 1664, This resulted in all of Long Island coming
urder Dritish control.

Py this time a number of independeont towns already existed in Eastern
Long Island. The long lasting independence of these eastern towns still plays
an important role in costemporary disputos over ownership and manag.-ment of
underwater shellfish lands on Loug Island.

The early period of British rule saw controversies over underwater
land ownership rights in several Long Island towns. Several towns--BErocokhaven,
Huntington, Southold, and Southampton--briefly associated themselves with
Connecticut from 1662 until they shifted back to the Duke of York in 1664.

In 1666 Brookhaven applied for and received a patent from Gnvernor
Nicholls, giving it ownership of all land between Smithtown and Southold, from
the Ocean to Long Island Sound. W. Keith Kavenagh, an historian at the State
University of New York ar StonyBrook comments on its impnrtance.2 *The Nicholl
patents teo Long Island towns became the first formal recognitiou of the
legality of the proprietary rights and forms of local government of the
patents under a European, that is to say English, sovereign.”z Kavenagh
then goes on to take note of its far-reaching impact that continues to influeng
recent court decisioas repacding underwiater lunds.

One of the vital features of both the Duke's laws and the town
patents appears to have been to remove the vesponsibility for the
control of local affalrs from the frecholders in genocal and con-
centrate it in the hands of a fow of them as constables and
overseers.

The 17th Century charters and rvoval patents gave the respon: ibiliry

to regolate undeveatcr shelllish lands o local baards of frostecs, wore

bibid., p. 13 Zihid. . p. 27 bid.



commonly krown as town trusnteces.

The Huntington Vatent is ropresentat ive of the 17th Centnry patents

and graats.
Professor Kavews;h compsent

. . . far more important to thoge dnterested in the question of
owncrship of wetlands in these towns is the clause in each patent
which created trustees to hold and manage all the un: ppropritted
lands, "to the use, benafit, 2nd behoof profit, service, or
advantage ,' of the freeholders of the touwm.

’
Kavenagh goes on to list tﬁe real property intended to be vested in the trus-
tees. It is a long list so only those items that relate to shellfish resources
are listed here: marshes, rivers, riverlets, waters, beaches, creeks, harbors,
fishing, 'and all franchises, profits, comaudities, and hercditamenis what-
soever to the said tract of land and premises belonging . . ."2

The town trustees were charged with administering these resources in
the best interests of the town's residents,

These boards of trustees still regulate the shellfish resources within
their towa boundaries over 300 years after the original charters and patents
were issued. Brookhaven, Easthampton, Huatinston, and Southampton towns have
boards of trustees to this day. To illustrate this, let's look at the cover
of a pamphlet published by the town of Southampton. It's title page reads:

Rules . . . and Regulations
for the
Management and Products

of the Waters of
the Town af Soutbaimpton

As adopted by resolution oa the 4ih day of, Scptember, 1968, by the
trustees of the frecholdeors and commonalty ol the Town of Southunpton,

N.Y.3
| S 2. -
Tbid., p. 49. Thid., pp. 49=50.
it . . . ;
Rules and Regulations Tor the Maaccment and Produets of the Baters

ot the Town of Southarploen.
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The cover then Lists the five town rrustecs for Soutlianpton Town,

Today the coacept still holds thar local towns con regalate the
harvest of their shellfish resources in conformity with the New York State Fist
and Wildlife Law.

Current controversy centers around the struggle between those shell-
fishermen using manual harvesting mcthods on public underwater lands and com-
panies using hydraulic dredges on leased underwater lands. This tug—oféwar
over public vs. leased shellfish beds bas beon going on for a long time and
continues to erupt as the State of New York and local touwns determine whether
or not to lease bay bottom for mechanical harvesting.

Recently the private versus public harvesting controversy erupted
when ap individual applied for permits to lease state-owned underwater land
for the harvesting of shellfish. The area to be considered for leasing was
located in Long Island Sound near the Town of Huntington. The New York State
Department of Environmental Comservation, charged with managing state—owned
underwater lands, held a public hearing on the Jease applications, Huntington
Town baymen strongly objected to the proposed leases claiming that the areas
in question were potential sites for wanual harvesting of shellfish.

Historically two controversics have continued to the present time:

(1) Which governmental level (the State of Few York or the local towns)} own
and control underwater shellfish lands? (2) Hosr much underwater shellfish land
will be open to the public (baymea usiue manunl means of harvesting) and How
much will be leascd to Firas and individuals tor wmechanical harvesting?

Each question has occupicd the news heodlioes at differeat times v

New York State.  As mentivaed previousty, the current debate in the early



to mid 1970's relates to the scceowd quest ion vesacding the allocation ot

underwater lands to public versus private harvvestin,

Covernment Agencies {nvolved With
the Clam Industry

The basic legislation relating to the horvesting of clams is contained
within the New York State Fish and Wildlife Law. Avcticle 13, Marcine and
Coastal Resources, defines the mavine and coastal distcict as follous,

The marine and coastal district shall include the waters of the
Atlantic Ocean within three nautical miles from the coastline and
all other tidal waters within the State, including the Hudson
River up to thc Tappan Zee Bridgc.l

Title 3, Marine Fisheries, covers regulations pertaining to: leasing of
state-owned underwater lands for shellfish cultivation, sanitary surveys,
diggers permits, shellfish growers permits, shippers permits, trumsplating of
shellfish, size limits, and prohibited acts relating to clams.

u‘Thc following towns have rtules and regnlations pertaining to clam
resources: Babylen, Brookhaven, Easthampton, Hempstead, Huntingtom, Islip,
Oyster Bay, She1£er Island, Saithtouwn, Scuthampton, and Southold. The towns
of North Hempstcad and Riverhcead do not have their owa shellfish renulations.
The clam resources within their town boundaries ave regulated entirely
according to State law.

Liccnsing Schemes—=Commercial
and Recreational
The Hew York State Fish and Wildbifoe Luw requires commercial clam

diggers to purchase a shelltish digeers perwit. Recreatiocaal ol viguee s

]Neu York State Fish and ®Wildiide Law, 1973-74 cdition, p. 17,
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are not required to obtain a State license. Most Long lsland towas require
licenses for commorcial and recreational clam digeers. The following table

lists the licenses required of both types of clam diggers.

Type of Harvesting Equiprent

The State of New York prohibits dredpes, scrapes, and moechanical
dredyes operated by motor—driven beats on public shelllish lands. Tats leaves
tongs and ¢lam rakes avatlable to clam harvestoers.

Some towns limit the taking of hard clams to implements such as

(1) Tongs having teeth in the heads therefore spaced not less than

one and one-eighth (1 1/8) inches apart measured in the clear,

and having a distance between the heads of not less than one

(1) inch measured in the clear at the intersection of the

handles with the heads thercof: or

(2) Rakes having teeth spaced not less than one and one-eighth

(1 1/8) inches apart measured in the clear.

No wire, netting or cother foreipn matter shall be used between the
teeth or bows of such tongs or rakes.

Soft—shelled clams also have gear limitations placed oa their harvest—
ing methods, ''soft-shelled clams may be taken only by implements commonly
known as shovels, forks and hoes cxcept that churning shall be permitted on
any bar or shoal that dovs not fall dvy at ordinary Tow tide."2

Some gear regulations may differ slightly from town to town (Babylon
has a 1 1/8" minimﬁm space hetween rake teeth while Brookhaven requires a

1" minimum space). Yet towvn gear vepulaotions are still very siwilar with only

minor variatiouns,

lBahylon Shellfish Code, Sce. 6-116, p. 308.

2[bid., Sec. 6-117, p. 309.
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Table 1. Shellfish Licenses KEY: {C) = Commercial
(NC) = Non~-cummercial
(*) = No permit required for non-
commeévcial clam digglng
Governmental Unit License Type DeEinition Fee
New York State Shellfish digger {C) 7.50
Shellfish Grower
(bed permit) 3.25/a
’ (55.00 min.)
Marine Hatchery 100.00
Babylon Commercial Shell- % bu. or more/day 75.00
fisherman (C)
Non-commercial less thar 1 bu./day 5.00
Shellfisherman
(NC}
Brookhaven Resident (%) (C} % bu. or more per day 25.00
Easthampton Shellfish digger 2.00
(c)
{*) less than % bu./day
Islip Commercial (C) Mere than 4% bu./day 100.00
: (325.00/
calendar
quarter)
Personal (NC) Y by. or less/day 5.00
Shellfish buyer 300.00
Employee of
shallfish buyer 50.00
Hempstead Commercial (C) " more thanm % ba. 10.60
Non-commercial )
{RC}) % bu. or less * 1.00
Huntingten Commercial (C) more than % bu. 15.00
Personal (NC) up te % bu. 1.00
Shellfish shipper
and processor 10.00
Oyster Bay Commercial (&) more chan 4 bu. 50.00
Personal (NC) up to ¥ bua. 3.00
Smichtown Permit for taking up tuv 3 bu. of soft
clams and 2 bu. of bhard clams 1.00
Sauthampton Commercial () 7.50
(*)
Tenporarcy
resident 5.00
Souchold Commercial (C) more than 2 pecks
(% bu.) 5.00
(*)
Temporary rvesi-
dent up to 2 pecks 5.00
Shelter Resident 1.00

Island
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Table 2. Minimum legal size limits for taking of clams (hard, soft, aad
surf) In Mew York State and towm waters

Hard Clam ' Soft Clam Surf Clam
(Venus (Mva {Mactra
Meorcenaria) Arenaria) Solicissima)
——————————————————— (inches)- - —-=
N.Y.S. 1" in 1%" in longest 3" in longest
thickness diameter diameter
Babylon 1 A *
Brookhaven 1 2 *
Easthampton 1 2 %
Hempstead 1 1% *
Huntington 1 2 _ *
Islip 1 * *

North Hempstead
(administered by N.Y.S. Shellfish Regulations)

Oyster Bay 1 2 %

Riverhead
(administered by N.Y.S5. Shellfish Regulations)

Shelter Island 1 2 *
Smithtown 1 2 *
Southampton 1 2 *
Southold 1 2 *

%“Not ment jonc-d Tu shellfish repnlalions.



Table 3.

Governmantal Unit

Ciosed seasons and times

Time Restrictions

New York State

Babylon

Brookhaven

Easthampton

Hempstead

Huntington

Islip

Oyster Bay
Shelter Island
Smithtown
Southampton

Saut ol

Hard clams and soft-shell clams may not be
harvested from sunset to suarise. Surf clams
can be harvested any time ofF day.

Clams may not be harvested from sunset to sun-
rise, No commercial harvesting of clams on
Sunday,

No taking of clams from sunset to sunrise. Ko
commercial taking of clams on Sunday.

Unlawful to harvest soft clams from June 1
to September 30, Unlawful to harvest clams
from sunzet to sunrise.

Unlawful to harvest clams from sunset to sun-
rise. '

Soft clams may not be taken from May 15 to
September 15. Unlawful to take c¢lams from
sunset to sunrise.

No commercial harvesting of clams on Sunday.
No taking of clams from sunset to sunrise.

Clams may not be taken frem sunset to sun-
rise.

Clams may not be taken from sunset to sunrise.

hetween June 15th
not be taken

Soft clams may not be taken
and August 15th. Clams may

on Sunday or from sunset to

Soft and hard clams may not
set Lo sunvise.

Mone Tiated.

sunrise.

be taken from sun-
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Table 4. Maximum commervial catch pev day
Governmental Clam
Unit Hard Soft Surf
————————————— (bushels)———~————-—=

New York State None None None
Babylon None - 8 None
Brookhaven None None None
Easthampton None None None
Hempstead None None None
Huntinéton Individually

1 person in

boat 15 5 15

2 or more

people in

boat 20 20 20
Islip None Nene None
Oyster Bay 10 XNone None
Shelter Island 5 5 None
Smithtown 2 3 None
Southampton Nonc Nonr None
Southold Nare Nosme None
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There are no gear restrictions on the harvesting of surf clams.
The previously mentioned gear restrictions do mot apply to the harvest-
ing of hard and soft shelled clams on Jeased or privately-owaed underwater
lands. The most commom harvesting gear on these lands are hydraulic con-

veyor=belt dredges.

Public Health Regulatiovas

Jay Ginter in his study of marine fisheries laws and management policy
in New York State comments on the wide powers of the New York State Depart-
ment of Enviornmmental consecrvation:

Authority and responsibility of the Department to certify

acceptable areas for taking shellfish and close areas for unsani-
tary reasons is provided for in Section 13~0307. The Depart-
ment's authority extcnds to making rules and regulations governing
literally every aspect of shellfishing, processing, awl shipping
so as to 'provide adequate sanitary control over all shellfish
offered for sale and distributien in the State.'

The Department of Fnvironmental Conservation is alsoe the Stare

agency responsible for currying out the provisions of the National Shellfish

Sanitation Program.

Law Enforcemunt
Shellfish regulations are enforced by conservatrion officers of the
State Department of Eavironmental Cunservation, the State Police, and toa
more limited extent by Nissau and Suffolk County Marine Police oflicers and

rown bay conatables,

1 . . - : . : .
Jay Ginter, Marine Fisherion Conservation in New Yourk State:
Policy and Practice of Muriee Fisheries Management, Voluwme I, p. 25.
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Pay Management Programs

Proseuatly there are larpe variations in public aguacultural practices
in New York State. The most common attempt bto assure an adequate supply
of clams is for a state or town agency to transplant spawner clams (usually
hard clams) from a closed area to an open area with the goal of aéhieving
a set of young clams in the open area for future harvests.

Clams are also tramsplanted from closed waters to open waters where
they are allowed to depurate (cleanse themselves of impurities) before the
area is open to public harvesting.

Some Long Island towns have invested large sums of money and staff
time to study bay conditions and develop and iwplemect comprehensive bay
management‘programs. The Islip town Department of Environmental Control is
charged with administering that town's Bay Management Program which involves
shellfish biologists, natural resource technicians, and a shellfish commission
consisting of commercial clam harvesters. It is still too early to evaluate
the degree of success of Islip's Bay Management Program, especially in rela-

tionship to nearby towns that have not committed the relatively large firan.ial

and human resources to managing their town shellfish resources.

Producers Organizations

There are numerous organizations represonting the commercial shellfishe
men's interests. Baymen, who harvest clams on public Linds, are orgaunizoed alc
town lines including thr follewing associations: CGreat South Bay Baymen's
Association (covering Bubylon, Islip, aad Pookhavea towns), Southampron
Baymen's Association, Eauthampton Baymen's Asseciation, Southold Baymen's

Associnbien. Huptington Baymen's A-scciation, aund Oyster Bay Baymen's
3 I 7 Y ¥
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Asszociation. There have becn other bavmou's  associations, however, those
listed were observed by the author to be Eunctioninyg on-going assaciatiéns.

Those harvesters either owning or leasing underwater shellfish lands
are organized into the Long Island Shellfish Farmers Associatlon.

The organization which rcpresents the broadest range of New York's
fishing industry is the Long Island Fishermen's Association. This group
concentrates its work on the State level while still working on local con-
cerns.

The baymen's associations are mainly concerned with town shellfish

issues and usually rely on the Long Island Fishermen's Association to keep

abreast of State shellfish regulation changes.



i4

BIBLIOGRAPHY
Ginter, Jay J.C. Marin _Fighe tes Conservation in New York
States Poli d Practice of Marine Fisheries M go-

ment. 2 vols. Albany,New York: New York State Sea Crant
Program, SS-403~I, S5-403-II. January 1974.

Kavenagh,W.Keith. Higtorieal Aspecis of Wetlands Mana ement
in Suff County, Iongz Island, New Y New York Sea

Grant Program. DRAFT,

Klaassen,Barry K. Raport on the Annual Hard Clam Harvest
a it's Valu Great South Ba Islip Townshi New Yor
- +Islip Department of Environmental Control,1974,

Micknas,Robert. Ggneral Report on Harberg and Bays Around
Lonr Is Pertaining To She isherie New York State

Conservation Department.l193%,

State of New York. New York State Fish and Wild] ife law,

1973-74 Edition.
Town of Babylon. Shellfish,Town Law of Babylen.

Town of Brookhaven. Brookhaven Town Shellfish Ordinance.
Town Board of Brookhaven. 19 3.
Town of Eastihampion.Shellfish Ordinance. Town Board of

Easthampton. 1959,

Town gf Hempstead. Shellfish Iaw. Town Board of . Hempstead,
1969,

Town of Huntington. Huntington Town Shellfish Oxdinance.

Tovm Board of Huntington.

Town of Islip. Ra on Comprahengive Coastal and Wate
M gene P .Islip Department of Environmental

Control, December 15, 1973.

Town of Islip. Shellifish Grdinance of the Town of Islip,
Town Board of Islip. 1964,




15
BIBLIOGRAPHY {continued)

Town of Oyster Bay. Marine Life Ordlnance Town Board of
Oyster Bay.

Town of Shelter Island. Shellfish Ordinance of the Te

of Sheltey Island.Town Board of Shelter Island.
Town of Smithtown. An D;giggnce Regulating the Taking of

C d She i i. e T of Smithtown,Town Board
of Smithtown. 1948.

Town of Southampton. Ru . sand_ Regulationg for the Mana 4-

ment _and Productg of the Waters of the Town of South hampton.
Town Trustees of Southampton. 1968,

Town gg Southold. Shellfish. Board of Trustees of Southold.
19

DEMCy






