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TIII.' INSTITUTE.ONAL STRLJCTLI CE OF

HEL4 YORK STATE'S CLAil INDUSTRY

HisLor'cal Overview

One must go back to the colonial period to ful.ly understand the

present ownership pattern of underwater land and shellfish resources in New

York State. Some owners of underwater lands trance their ownership rights

to royal grants and patents from the King of England and from private land

grants. The most well known is the colonial patent of Dongan dating back

to 1686. There are patents dating even further back to 1666 such as the

colonial patent of Nicholls. Other less known grants and patents include:

lan<la on Tong I" land. 'I'I« ~ n»uing y«nr» saw L'lu Qri t i»li con.",ol! d ate the ir

1
lands.holrl on Long .I Tend and I ts surround in�un~I~ rwat~ r

Vinl; Char l~ .", I I - I I nj I L»«1 I r~«L,I I> i.'. I t I I« t, .I;.mo;: Dii':e I Yorl;,

a! I L I«. Inn<I I rum L I>:. w..';L han! ol' Lli  oi « . I ii ul I!i vi t I o tll~ 'a.':, s i<le

j,Ka veau ugll ~ p I

the Smith Patent in Brookhaven and Islip towns; the Andros Patent, Oyster

Bay, 1671; and the Fletcher Patent, IIuntington, 1694.

The early colonists included the D«tch during the early 1600's. The

fir st British community on Long Island se Ct! e I on the soutli fork .in the spring

of 1640. The Treaty of IIartford, si�ned by the British and tl> Dutch in ]650,

divided the land between tlute IIudson and Cunnuc L icut Ri v..r~, ini I«el ing



of the i!  la .are River in 1664. Tti is rrsiii te� in all  !f i.on;.. Isla .d coming

I
under Bri tish cont ro1 .

By this Y1me a nu;;bar of independ nt t ! ns a/roc«ly  mist d in Eastern

iong Island. The lan;; Ia. t ing inde!!endence of these east'rn towns s. i.ll plays

an i important roi e. in co.it   iip<!rary d.ii p«t.es ov . i. i!wnersliii! nri l ma ia g.:ment of

underwater shellfish lands on Long Isl'! id.

The early period of British rule saw controversies over underwater

land ownership rights in several Long Island towns. Several towns--Brookhaven,

Huntington, Southold, and Southampton--briefly associated themselves wi th

Connecticut fram l662 until they shifted baci- to the Du! e of York in l664.

In 1666 Erookhaven applied for and received n patent from Governor

Nicholls, giving it ownership of all land between Sriit!itown and Southold, from

the Ocean to Long Island Sound. H. Keith Kavenagh, an historian at the State
7

University of New York nt Stony6rook comments on its Xml! !rtnnce. "The �'ichol]

patents to Long Island towns became the first formal rccagnitio«of the

legality of the proprietary rights and forms of local government of the

«2
patents unde-. a European, tliat is to s!y Fngl.ish, sovereign. Kavenagh

then goes on to take note of its far � re;iching impact that continues to inf 1.u. nc

recent court dec is inns re,;ar l.ing un ler ~uter i n!ds.

One of the vital feat«res of bot li the l!  ke's laws and tlie toizi
patents appears to have been to remove the responsil!ility for th
contxol of local af fa i rs from tlie fre  hol lars iii gen . rai «nd cori-
ceritrate it in t'lie hands of a few of them as constables «nd
overseers ~

The I 7 t 1'i 'i,el  p ij r ' r 'i iT to r:: n Il l i'oy;I 1, p:1 t  ll t s g i v ' the f 's;!on.' i t3 I I It y

to ri, g ! I;«te iin<l  i  .,ir r r .;li  11 li:,li 1;iii ln [ o i !c;i 1 li !iir l» nj t r  .,i i, "-,: i !rc



commonly known as t<!' ~ n tr«!<tees

'The Hen tington 1'at..nt is r<. !>r'. enL<< t iv of the I 7 th Cen t<<ry pa tents

and gr. nts

1'ro f e.;. <i r K<< v< ii:i;;!i c<iri<i<» ! .'.

far morc <important to t!i< 'e i nte re::t< d in the <<uestion of
ownership of wetland in these towns is th< clause i<.: each p.<tent
whi ch created t rus tees to ho I d and manage i I] t! <e iin;- pp ropri ate !
lands, ' to the use, bei.-..! it, -. nd hel!oo f profit, service, or
advantage, ' of the f reeholde rs of the to~~. I

are listed here: marshns, rivers, riverlets, w<<ters, beaches, creeks, harbors,

fishing, "and a 1 1 franchises, profits, commud it ies, and her ed ita <<en t s wha t-
<12

soever to the said tract o f land and premises belonging

The town t rust ees were charged wi th administering the e resources in

the best in Cere sts of the town ' s res ident s .

Th< se boards of trustees stilL rugiilatt the shel. lfish r sources within

their town boundaries over 300 years after the original charters and patents

were issued . Brookha ver, Kas thampt on, Hunt i 1 ~ ton, and Southampton towns have

boards of t rustees to this day. To i 1 liistra te this, let ' s look at the cove r

It' s title pa" » readsof a pamphlet publ ished by the town o f Southamp to<i.

la t iona

f or the

Management a»d P ro<1 iic t s
of the 1 la ters nf

llir To' n '<1 . <ii tli;i ipt.< n

As adopted by reso L«t ion on t!i< 4! 1< d;!y <<f, St lit< <i;b;r, I<�<<i, !iy ! he
triistee - of the f r< < hii i<lors an<1 < «'ii'i  ii,i 1 ty 01 tli'-' l<i<'<l <if S<'«ith ! ".,pton,

2 Ibi<l., lip. 49- io.i Ibid., p. 49

1 li 1<'  an<i Re<'<i 1 < I i<!il,'; 1<! I ! 1!<' ~ ! <<1 i',':  'i! t;i<i<  1  !  Ili<' t «<i 1 $ i«' !'  it< i::
O. t lle 1 Crltl 0 I !Oii '1i ni<! ! <'i! .

Kavenagh goes on to list the real property intended to bz vested in the trus-

tees. It is a long list so only those items that relate to shellfish resources



The c  v r. tlren I i; ts t I!u fi ve tu 'i t rrrst  es for Sou tharipr on Town.

Today the concept st 3 1 1 ho !<1. t!rr f 1 ical. t !was c >n reg;rl:ite the

harvest of thc.ir shel.l f.i sli resour.-c: 's in con 4rmity «itli the 1 ',ew York State Fish

and $v'i]dlife 1 err.

Current controversy centers around tlie stru.,gle between those shell-

f is!iermen using manual I!;i r vest ing r>rut !rods oii p«blic underwater lands and com-

panies using hydraulic dredges on leased underwater lands. This tug-of-war

over p«lil ic vs. 1 e;!seri shell f i ah bc' ls li:i s b ; n goin<; on for a long t ime arid

cont inues to erupt as t!re State of Ãc w York an i local. towns determine whether

or not to lease bay bottom for mechanical harvesting.

Recently the private versus public harvesting controversy erupted

when an individual applied for per!i!its to lease state-owned underwater land

for the harvestin, of shellfish. Tire. area to be considered for leasing was

located' in Eong Is 1 and Sol in d near t I«'. To ~n o ~ I!un t 1 ngt on . Tire 'Ae«York StaLe

Department o f Environmental Con se rva t ion, charged with managing s ta t e � orated

un 'c'.rwa L'er lands, held a pub 1.ic lie;r r i »g  ! n t I!c 3 ease «I>pl ic;it iorrs. Iliint i»~ ton

Town baymen st rongly objected to the proposed l ases claiming that the area s

in question were potential sites for manual harvesting of shel lf ish.

His tor ically two con trove rsic.sliave continued to the present time:

 l! chic!r governmental levrl  t.he . tal c of ~ 'ew York or tti - 1oc al towns! own

and control under«;it er s!ir l'Lf i sh lar!ds? �! Ho ;" mucli uri l. rrua ter s!rel l fish l;ind

wi l l b open to thc pub I i ' {hllyfii 'n lr' I  r'' rrirl» i» 1 rrri nr!i-  > f Ira r vest rnEr! and EI > J

mu< h wi ll be leas  d tn I i r iris ind ir>d iv id r:rl s I or rrr i  h;  i! i < a' ha rv .st !>' ?

E i  h cirrus t,l nfl li;i'-  > : ' lp r u l t ho « ' >r Il ''l l E i i .;  ir  I i I f   r. ir t i i ! > . s iu

New Yo r'I. 5 taLc . h>: ra'.»t i «.!e l pr . v I on; I Y, ti«c iiri eiir:  lel>,'i t  .iii tht  . a rly



to !<<id 1 70 s tel<<to. t tt I ilt' st'c 'lt'.I <it''!<I I<t:t t t'!',it t d tilt', titc;t I [tt;tti;tn ot

underwat< r lattd,. i<t p«i< J. ic v<'r:,tt.: pr iv.tt < it::r., '.I in

Coverrtrt. nt Agencie: fnvoi ye<1 Kit'rt
the Ci-.

The basic legislation reiatirt to tJ«?t~rvestittg of: clam< i: contained

within tire Vrew York State Fish and Mi ldl.ife E.;rw. Artioi< 13, ?tfarin> and

Coastal I' t.s turcc.s, def ines the rttnritr<. attd co;t ial dist tict:rs f<t? lor;s,

The marine and coastal district shall inclt de the waters of the
Atlantic Ocean within three na»tical miles from the coastline and
all other tidal waters within th State, including the Hudson
River up to the Tappan Zee Bri<ig»..

Title 3, &farina Fi.sheries, covers reg«la tions pertaining to: leasi ng of

state-otwed Underwater 1:tt>ds for shellfish c»ltivation, sanitary surveys,

diggers permits, shellfish growers permits, shippers permits, tr.tns, 1ating <tf

shellfish, size limits, and prohibited acts relating to c!lama.

'fhc followirr,; L<twns h;rve r«1us an<? re;;<tlat ions pertain itrg to clam

resources: Babylon, Brookhaven, Eastharrpton, Hempstead, Huntington, Islip,

Oyster Bay, Sitelter Island, Smit?ttoiv, Soutit tmpton, an<i So«titold. The towrts

of Norttt Hampstead an<I Ri verb< a<i d<t rt<>L have tlteir owrr s?tel lfish ref;ulatitttts.

The clam resourc<.s within their town boundaries are regulated entirel.y

according to State lair.

E.i censing Scha!t:es--Commerc ial
and Rec rea t iona.?.

'1'?te Jiew York Strti t 1isit;tnd 'I/i Id/.if< I.;tw re<1»ir<:: c<tt tmer-.ia', clan<

di<�,er.; to pur<'lr;t.-'c a .".It, ~ f 1 i i =;It <I.i.,: < ~ t:. It< ~ r;;. i t . R<. t c<rL i u«!t E c i.tttt t;J t,',< r;:

New York Stat<. Fish; »> 1 1 ii<11 i t e f ni', 1973--74 c di t i<>n, p. I'- 7.
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are not r»quired to obtain a Stat:e lic ense. I' L>s t I c>ng I 'land towns 1 squire

licenses for commercin! and recreationa! clam cliggers. The fo].lnwin table

lists tlie licenses requir»d of both type . of c lam diggers.

Tyye nf Harv@-"tin~>~uiyraent

The State of Nc.w York prohibit s dreclgc.s, scrap. s, ancI mec hanical

dredges opcratcd I>y motor- Iriven bnnts on p«blic sliclllish lands. This lcav s

tongs ancl clam rakes availnb!e to clam harv»st»rs.

Some towns limit the taking of hard clams to implements such as

�! Tongs having teeth in the hc;i<1>a therefore spaceci not less than
one and one-eighth � 1/8! inches apart measured in the clear,
and having a distance between the heads of not less than one
�! inch measured in the clear at thc intersection of the
Iiandles with the heads thereof: or

�! Rakes having teeth spaced not .'Less than one and one-eighth
 l 1/8! inches apart meas«red in the clear.

No wire, netting or otl>er Lor»ign m'tl:er slinil b» «sed between the
teeth or bows of such tong.". oz rakc=s.

1 I 2any b ir or sho;tl that cio< s not fnl! ctry;it orclinnry Iow t icl»."

Some gear reg«lations m>ay d if far slightly from town to town  Babylon

has a 1 1/8" minimum spac:e between caIce teeth while Brookltaven requires a

1" minimum spac'e! Yet t c>k il genr rc'".« I;. t ion» cir» sti I I very r»imi lar with onl y

minor vnr iat io«..

1 Babylon She Lif i.. li E'oclc, S»r. E>- I I 6, p. 30c>.

2 I;bid., Scc. 6-1 1 1, p ..I09.

Sof t-shelled clams also have gear limitations placed on their harvest-

ing methods, "soft � shelled clams may be taken only by iciiplements commonly

known n» shovels, forks;incl Iioes ec<.apt. tti;it. c ti«rni»,, sh,il. L be permittecl on



KFY:  C! = Commercial
 NC! = Non-commercial

 *! No permit required for non-
commercial clam digging

DefinitionGovernmental Unit

Shellfish dlgg«r  C!
Shellfish Grouer

 bed permit!

7. 50Neu York Srate

3.25/a
 $5.00 min.!
100.00Narine Hat'chery

Commercial Shell- Q bu. or more/day
fisherman  C!

Non-comme r c i a 1
Shell f ishernmn
 NC!

75. 00Babylon

less than 1 bu./day 5.00

Resident  *!  C! 4 bu. or more per day 25 00Brookhaven

Shellfish digger
 c!
 *!

2.00Easthampton

Commercial  C!Xs lip

Q bu. or less/dayPersonal  NC!
Shellfish buyer
Employee of

shel 1 f is h b uy e r 50. 00

10. 00more than Q bu.

bu. or less

Commercial  C!
Non-commercial

 NC!

He mps t cad

1.00

more thun ~> bu.
up to g bu.

Commercial  C!
Personal  NC!
Shellfish shipper
and processor

15.00
1.00

Huntington

10. 00

moro than g bu.
lip to 1 blJ ~

Commer'cia!  C!
Personal  NC!

50. 00
3.00

Oyster Bay

Smithtosn Permit for taking up tu 3 bu. of soft
clams and 2 bu. of hard clams 1.00

Commercial  C!
 *!

Tempo ra ry
resi dent

7. 50Snuthampton

5.00

Commerc ial  C! more than 2 pec'-s
� bu.!

Southold
5.00

 *!
Temporary resi-

dent up to 2 pecks 5.00

1,00Shelter
Island

Resident

Table 1. Shellfish Licenses

less than ~t bu./day

Nore than ji bu. /day 100.00
 $25.00/
calendar
quarter!

5.00
300.00



Sof t Clam

 Nya
Aronaria!

11ard Clam

 Venus
I'forcenaria!

Sur f Clara

� fac t ra
Solicissima!

 inches!

3" in longest
diameter

1'->" i n l orig:: t
d iamethr

1" in

t1iickness
N.Y.S.

3abylon

Brookhaven

Kasthampton

Hempstead

Huntington

Islip

North Hempstead
 administered by N.Y.S. Shellfish Regiil ations!

Oyster Bay

Riverhead
 administered by N.Y.S. Shellfish Regulations!

Shelter island

Sw~:ithtown

Southampton

Sout'nold

"Not ment ion;.d iu .';hr 11 f i;;h r<", n1n 1.1»n.:

Table " Y1inimum legal s i':e ] 1m i t.:; f o r ta,.in.; of' c 1am»  hard, sof t, and
surf! in Now York State and to':ai i':it~ rs



iime !4'st rictionsGove rnm .n tal Uni t

Hard clams and sof t-sh. 11. clams may not b'
harvested from s«nsct to sunrise. Surf clams

can b~ harv. stud any t im» «F day.

New Yorir State

Clams may not b» harvested from s«nset to sun-
rise. No commercial iu~rvesting of clams on
Sunday,

Babylon

No taking of clams from sunset to sunrise. No
commerc.ial taking of clams on Sunday

Brookhaven

Unlawful to harvest soft clams from June I

to September 30. Un t.a«ful to harvest clams
from sunset to sunrise.

Kasthampton

Unlawful, to harvest clams from s«nset to sun-
rise.

Hempstead

Soft clams may not be taken from Hay 15 to
September 15. Unlawful to take clam- from
sunset to sunrise.

Huntington

No commercial harvesting of clams on Sunday.
No taking of clams from sunset to sunr ise.

Islip

Clams may not be taken from sunset to sun-
ris«.

Oyster Bay

Clams may not be taken from sunset tu sunrise.Shelter Island

Smithtown

s«nrise.

Soft and hard clams may not be taken from sun-
::ct t o s«nr i <«.

Southampton

!Ion< ~ 1 i.',1< iI.Soot holr!

Table 3. Closed s~;«sons and tim"s

Sof t clams may not be taken
and August 15th. Clams may
on Sunday or from sunset to

bet~"cen June 15th

not be tak n
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Table 4. Nax imum eommerc inl catch p . r  ' ny

ClamGo vernmen ta l

Unit Soft Surf

None None NoneNew York State

None NoneBabylon

None NoneBrookhaven

NoneKasthampton None None

None None NoneHempstead

Huntington

15

20 2020

Hone NoneIslip None

10 None NoneOyster Bay

HoneShelter Island

Smithtown None

Southampton None Non Noae

NoneNon SouthoI I

Individually
l person in
boat

2 or more

people in
boat

�.� � � � � -- b  shel s! � � -- � � �--



There are no geiir restrict Lons on tli<. Ii;irvestin<; of surF cl; �..s.

The previously ment.ioncd ge:.>r rcstri< t ions do not apply to the harvcst-

in~ of h:ird and soft alii I led cLaiii- o:i ] ease d ot privately � own< ii »nderwater

lands. The most common harvesting gear on th=se lands are hydraulic con-

veyor-belt dredge.i.

Public llealth Ra ulaticaa

Jay Ginter in his study of marine fisheries laws and management policy

in New York State comments on the wide powers of the Few York State Depart-

ment of Enviornmental conservation:

Authority and responsibility of the Department to certify
acceptable areris for taking shel Lfi sh and close areas for unsani-
tary reasons is provided for in Section. l3-0307. The Depart-
ment's author.ity extends to making rules and regulations Foverning
literally every asp et of sliellf i shing, proce. sing. a«cl shipping
so as to provide adequate sanitary control over all shellfish
offered for sale and distributictn in the State.'

The Department of Environmental Cons< rvation is al..o the Sta e

agency responsible for c;<rrying out the provisions of.' the National Shellfish

Sanitation Program.

Law Enforce o-.ut

Shellfish regulat ions are enfrtrced by conservation officers of the

State Department of Environmental Cvnservat,ion, the state Llol ice, and to a

more limited extent hy Nli~ c;i«anti Siif i<il!. Cniiiii > IIari»» I'«lice i!f I i< er:, at>'!

1Jay Gintt r, ll;<riot! Fishrri .; ctlnsei.v:it iiiii in I' ll l, Yilii; sr zt,:
Policy "nd Practice <!f Y it ine I'L' list i«:., !Inn ig< <ii liit, Voi«i<< i, r . 2!.
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Pav Kanneem. nt Progra!As

Presently there ni e larg!. v!i!.i;!cion» in public aqua! ultuial practices

Produr ers Organizations

There are numerous organizations repres nting the commercial shellfishe

men's interests. 8!ym.-.!!, who h;!r vLst c1am=; on p«~1 ic lauds, are organized «Jo

Great Slurb Bay 8>ymen'stown lines> including th following «ssocintions:

Assoc iation  cover 1 ng B;.by 1on> Jalap,::n3 Pookhaven towns!, South;.m«ton

Baymen's As,oc iat ion, Ka'.-Lhampton Payr:i. n' " Association> Sou tl!o1. 1 Ray,."..-n's

Associ;! t inn, 11uut I!!,",ton 11ay«!! u' s A'.",<: i«t. lo!!, and Oys 5  r Bay 1'!ym< r! ':-.

in Hew York State. The most common attempt to assure an adequate supply

of clams is for a state or town agency to transplant spawner clams  usually

hard clams! from a closed area to an open area with the goal of achieving

a set of young clams in the open area. for future harvests.

Clams are also transplanted from closed waters to open waters where

they are allowed to depurate  cleans» tl!emse1ves of impurities! before the

area is open to public harvesting.

Some Long Island towns have invested large sums of money and staff

time to study bay condit ious and dave lop and implcmc>!! t comprehensive bay

management programs. The Islip town Department of Fnvironmental Control is

charged with administering that town's Bay Management Program which involves

shellfish biologists, natural resource technicians, and a shellfish commission

consisting of commercial clam harvester: . It is stil.l too early to evaluate

the decree of success of Islip's Bny hfanagement Program, espec,ial.ly in rela-

tionship to nearby- own" that have not committed the relative ly Large finan. ial

and human resources to managing their town shellfish resources.



As;,o< iation. 'fhere hnv h".'n other haym..n's nssociatin»s, however, those

listed were observed by the author to be functionin�on-i oing associations.

Those harvesters either ovn in@ nr leo 'i»g underwater shell f ish lands

are organized into the Long Island Shellfish Farmers Association.

The organization which represents the. broadest range of New York' s

fishing industry is the Long Island lishermen's Association. This group

co»centrates its work on the State level while still working on local con-

cerns.

The baymen's associations are mainly concerned with town shellfish

issues and usually rely on the Long Island 1'ishermen's Association to keep

abreast of State shellfish regulation changes.
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