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Introduction

The Coastal .;one li.anagement Act requires that coastal
1

states applying for federal .unds to design and implement

coastal zone management programs provide f' or public access

to the waters. ><although the program are formulated in the

state government, implementation can and will occur at all

levels including the townships, villages, municipalities,

counties and the state. The concerns of each and the mechanisms

by which each will seek to acquire public access sites is

different, 'Ahere the state has the f'inancial resources to

condemn unique land for parks, a local government will have

diff'iculty raising the money for purchase or condemnation,

and further it will Tace the consequent loss of property

tax revenues.

The concept of' public access to coastal waters takes on

a variety of forms in the mind. of the public according to

the uses envisioned. Types of public use i~elude: bathing,

boating, sunning, camping, fishing, boat launching, boat

storage, hiking, off road vehicle use, aesthetic enjoyment,

bird watching, hunting, trapping and picnicking. Hach

category encompassess a considerable range of meaning. For

one person a public access site for aesthetic enjoyment

means a desolate stretch of woods and beach crossed only by

a wild trail; to another it is a scenic turnout on a.

highway. Camping ranges from roughing it in the wilderness to

parking a camper at the site and attaching lines for water,

sewer, and electricity. I3oating includes kayaks and commercial

vessels. Public access must at one site or another accommodate

this great variety of public uses.

Public access changes its meaning with its context and

environment. If the aim is to provide a viewing area f' or

1. 16 USC Sec. 1451-1,464.



nesting and migrating waterfowl in a rural wetl nland the

public agency rright choo.,e to have thc area designated as
an enviromentally sensitive area und, r a Shoreland I-rotection
or a'etland preservation Statute. It, could also acquire an
easement fr om the landowner for a raised wooden walkway a

and
purchase or lease ome land back f'rom the shoreline f' or
parking. i city, who e goal is to provide the public with a
place from which t.o watch an active port, could work with
commercial developers to create a wide and tastefully
landscaped promenade in fr ont of a row of small specialty
shops and restaurants. The promenade would benefit both the
public and adjacent businesses. g here the local tax base
might suffer from the outright acquisition of the coastal
strip, it might benefit f'rom the combined public and
commercial use. In a developing surburban ar=a the local
planning agency could employ subdivision exa.ction to
establish the same public viewing area.

Traditional dictates of property law, where land is
viewed as an isolated parcel described by metes and bounds,
are not helpful. In for'mer centuries the use made of the
land by an owner was with some exception , his business
alone. 'with increased population and urbanization, limits
were put on uses to make sure they were mutually compa.tible ~'I'he constitutional question of a taking 3 i- not seen a.s
purely a physical invasion or appropriation of a measurable
and def'inable piece of land. Regulation that. doe not permit
profitable use of land can also be a taking ~ like I'Jater
2 ~ michigan, Shoreland Frotection and I'i'anagement Act,Sec. 13. 1831-l 45 l"iCLA Sec. 281. 63l-6Ir5. Feder alwetland regulatory power is based upon: Coastal Z oneI"anagement Act, 16 U.S.CD Sec. 1051-1464r ivarineI rotection, Research, and Sanctuaries Act of 1972.IC U.S.C. 1432-1054; Sec, 10 of the Rivers and Harbors..ct of 1899, 33 U S C 403r and Sec. 424 of' the Federallater I-ollution .ontrol Act Amendments of 19'72.33 U,S.C. 1251 et seq.

Constitution, 5th and 14th ~4mcru.'~-ents; !i'.ichipanConstitution of 1963 ~ . rticle X, Sec. 2 ~



which has lone been se. n in terms of r iphts of use, inter ests
in land should no longer be merely divisions in space with
dxstxnct parameters, and in time - leases, life estates,
remainders, and so forth, but should also be considered a
collection of rights to use. i lannin~ too, should not be

' lmited by the artificiat bOundariea imr.OSed by recorded
title or by the constrair.ts of the present moment ~ Recent
deva.' opments rn 'and use plannzn;- have expanded +hese

conceptual ! orizor;s.

' he landowrier's r~erspeotive ha- al sO chani ed. ' ow h-
thinks less about,' his land a�a place to live or farm ar 8

ri1Or i- abOu. tlie value of t! e ]; r d. Va] i.e i " de termined in

part by location, and ir. part by present. and potential use-
of the area, often a direct function of the police power,

zoninp;, '"here is nothin,', particularl.y fair about zonini-.
If there are two lots or. opposite sides of the street in an
inexpensive residential nei;~hborhood arid the area on ore

side of the street i- zoned commercial by ar ordir.ance, that

lot has increased in value. 'he second lot by the same admini-

strative action has decreased in value. ."he constitutional

issue is not an easy one. i'.as the second lot been taken". Does

it matter if both lots are vacant" Dr if both have houses on

them~ ~eoning ordinances for the mos+ part have beer, upheld

as within the discretion of the public a~nency to repu' ate for

the health, safety, welfare and moral of t he public.

In 'wisconsin the hip'hest cour t held that the val ue o f

wetlarid was determined by its highest and best usc in i-ts

natural condition and not by the value it mi-ht ha.; - at wined

if il l ed, I f other cour ts wer e to follow this holding all5

zoning ordinances, which permitted currert uses, but limited

5

euclid v. 4, bier Realtv ..o., 272 L.S, 365, �9~6!;
Arverne Ba Const' -o. v. Thatcher 278 !AY 222, l5 i'; 2nd
5e7  Ig38!.

ilenionette Count:t, 56 die 2nd 7, 201 !,'Jl 2nd 761
Y<g727



further devel pment would b., upheld. As ho]din:Z on .he
taking" question in most jurisdictions have not ~-one thi-

far, we cannot predict where the line between compensable
taking and permissib'e regulatiori exist -. .''his Dose-
dilemma in the acquisition of public acres.=, sites and the
maintenance of compatible land use., in adjacent areas. The
more regulation permitted, the less land must be acquir cd
and the lower the cost to the public fisc.

This article will discuss various methods of acquirinP
public acces" to the coastal water,. '."ie will consider access
sites for a variety of public u.,es invol vinp the acquisition
of limited and the full panoply of rights inherent in the
land ~ A variety of costs and payment alternatives will be
presented involving both public arid pr ovate sources of funds ~
'i'he tax consequences will also be di.,cussed-



3edication

22 Stanford Law Peview 564, 57J4  l970!.
Seaw~a Co. v. Attorne General, 375 SIJ 2d 923  "'ex. Civ.
App. 1964
bietz v. KinZ, G'on v. Cit of Sa ta C uz, 2 Cal . '3rd 29;
465 1- 2d 5P; 8g ~a . p s.

6.
7

.'-ublic acces.. to the shoreline can bc acquired by
dedication. '.'he doctrine ha ion~ been used to transf'orm
private roads into public one,. ",'he basic requirements of'
common 13w implied dedication are an intent to dedicate on
the part of' the owner and acceptance by the public. '."he
evidence or the c iv,o ;.,ues need not be direct, but can be
impli~ d from the owner's acquiescence and the public's use."

'J.'he application of dedication to beach access has been
relatively recent. 1n l964 +he .exa court held that there7

had been an implied dedication where the public had used
.he beach for over a cent..;ry for swimrrring, picnicking.
walkinp, fishing, sunnink,, and other recreational uses.
Public enjoyment of ".he area was perrrrissive in that no
objection had ever been rai ed to the use, and the dedication
was found to be implied in that no one had ever asked

permission of the owner i.o use the land,
'j.'he doctrine wa.. employed and thorou�hly analyzed in

California. 1n its or,inion the California Supreme Court

held that She public could establish dedication either by
showin-� in .:nt to dedicate and acceptance by the public
under circumstances that ne,-ate that. the u e is by license,
or by <=ivinp evidence of open and continuous use for the
orescriptive period. '~'here .he use is for f'ewer than $ years,

the prescriptive period in California, there must be pr oof of
the owner's consent to the dedication.

:'he court distirrpui hed public adverse possession f'rom

that by a private individual. adversity in these cases is
established by public use of the land as if' it were public



land and by lack of objection by the owner. Public
maintenance of the area is also helpful.

In order for the owner of the land to negate a finding
of dedication to the public, he or she must affirmatively
prove that the public had a license to use the property or
that he or she has affirmatively and persistently tried to
prevent public use, A few no trespassing signs, that
immediately disappeared, or the placement of a log across
the road, which was quickly removed, did not constitute a
' bona fide attempt to prevent public use' .

The court also considered the problem raised in the l»
review article cited above, that dedication for purposes10

of roads and recreational areas has been considered in
many jurisdictions to require different standards. The court
found a clear public policy in the California Constitution,
Article XV, Section 2, favoring public access to navigable
waters. The court concluded that access to beaches like
roadways serve an important function in our society and that
the standards used for roads are applicable to beaches ~

Common law or implied dedication is a useful doctrine
that can be employed in the Great Lakes States as well, to
provide public access to navigable waters, In Nichigan, the
general requirements are an intent to dedicate by the owner
of a fee simple interest in the land and acceptance by the

11public. Dedicat ion must be for a public purpose benefitting
the public in general. An offer to dedicate may be12

withdrawn prior to acceptance but it may not be revoked13

14 n,after acceptance. "'he rcquir ements f or impl ied dedication

9. Ibid., p. 55.
10. See note 6, supra-
11. Clark v. Cit of Grand Rapids, 334 lÃich 646, 55 N',e] 2d

137 �952, Alton v."..ee~35wenbet, 108 5viich 629,
66 «'' 5 5 8999.

9 ' 33. 9
5593 .

13. Detroit v. Detroit:"I'11R Co., 23 Xich 17! �871!.
14. Theisen v. Detroit, 25 I1iich 338, 237 Y'Ã 46 �931!,



l.and may also be dedicat.ed to the public by statute ur.der
16,,various plat acts, ' "'he  'lichipan statute is representa-the

tlVe e

 I !;/hen a plat. i- certified, signed,
acknowledge,ed and r ecorded a prescribed in thi
act, every ded,ication, ;,ift or prant to the public
or any per.,on, society or corporation marked or
noted as uch on the plat shall be deemed
sufficient conveyance to re t the fee simple of
all parcels of land so marked and noted, and shall
be considered a general warranty against the donors,
their heirS and aSSi6=nS to the donees for their
use for the purposes therein expressed and no other,

 Z! 'The land intended for the streets, alleys,
commons, parks or other public uses as de ipnated
on the plat sha.ll be held by the municipality ir.

Cit of Vermilion v. Oickason, 372 fb" Zd 608 �976!;
f3en tson v. Villa e of i'arine on St. Croix, 246
Zd 582 �976!; bartlett et al v. Stalker I.ake Sriorts-

6, ".i "35~ 96
Beisel, 102 iIA Zd 284 �960!; J'unt v. Oakwood Hills
Civic aaeoc. Inc., 119 !;,'i 2d rr66 ~�963; Lake Beulah
Fr otective and ~Im rovement ',ssociation v. Christenson,
76 l!,dv' Zd 276 �956!;  "ibson v.. cker, 214 i~" 2d 395
�966!; it of Cannclton v. I ewis, ill  i;.' 2d 899 �953!;
"offin v. Old ::rchard Bevelo ment~or ., 186 b 2d 906,
rr08 I'a rr82 �96~2; =a~r=- .land Co. v. Borou hof' 'Ba re,
384 i a 534, 3.21 Zd 579 �956; Hankin v. >'arbison,
443 i a 196, ?79 ?d 38' �971!; Vill~ac of J~oa v,
"hica~ro and 'astern Illinois:<, ilroad Co., 366 Ii'. 2d
388, 51 111 nipp 3rd 674, 9 Ill Dec 131~1977! ~
I' .ichi6'an,,S~K Sec. 26, 43O �53 !, <rCL~ Sec. 560. 253;
Illinois Z4 Sec. 11 105-1; Indiana-l4-4-5-1 et seq.
160-888; 18-5-10-33, 48-801; i'r,innesota-160,05, 505.03;
!'ew York General i;unicipal iaw Sec. 72-f -"nviromental
Conservation Sec. 45-0 Ol et sew . i'own Law Sec.
277-278; Ohio Sec. I517.04 et seq., Sec. 717.06 et seg tv
pennsylvania Sec. 53-3381 et seq., Sec. 53-46735'
wisconsin 21 Sec, 236. 29.

ir the other '~r ea t I akes States are similar . 15

Common law dedication does not transfer title to the

land, but only ;.ives the public an easement. '."he advantage

of this mr'.thod, howev -.r, is the low cost,



which the plat is situated in sru"t to and f' or
such uses and purposes.

Statutory dedication differ; �. from its common law
counterpart in that a. fee imple and not an ea,ement interest
is transferred, The land is offered for dedication in the

plat and accepted upon approval and recording the plat. lt
is particularly interesting to note that subsection �!
invokes the public trust doctr ine, and tha.t the land is
held in trust not by the state as in Illinoi Central
Railroad v. Illinois , but by the municipality.17

Statutory dedication has long been employed to provide
the public with streets, al' ey" and thei.r amenities. ' "'he

technique has recently been expanded to exact from subdividers
] 9 20land for parks ' or fees in lieu" o, land, where the donation

of land is not practica' for reasons o location,: eo�raphy,
21

or size. The rationale behind this enforced dedicatior is

that the subdivisi,on will house people of sufficient
numbers to require the creation o a park for their use.
Ahere there is already a park in the neighborhood or the
subdivision is too small to warrant a separate park, fees
in lieu of land will enable the local government to provide
park facilities at a different locale.

The technique of subdivision exaction can be used by
coastal units of government to provide public acces to the
Great Lakes for a variety of public recreational purposes:
boat launching sites, fishing piers, parkland, natural areas
and others' In lieu fees from inland subdivisions can be

17, 146 t'S 387 S ~ t 110 36- Kd 1018 �892!
18. R d f' ld L d C v Cit of Detroit 241 "ich 068

19. Jordan v. Villa e of i'!enominee Falls, 28 '.~]is 2d 609,
96>>

20. Jenad v. Villa e of Scarsda.le, 18 3'Y 2d 78 �966!.
21. 26 Arkansas law Review 415, 416.



used to purchase recreational shoreline, where it is clear

that population influx to the subdivision makes it necessary
for the local government to provide additional public
parkland. The local zoning ordinance ought to provide for
both in lieu fees and subdivision exaction so that land

developers can anticipate these reauirements in calculating

the costs of their projects.



Custom

.' lackstone Commentaries, 76-78.
Ib.d,
Ib-' d,
26 Hastings Law Journal 823, 828 �975!.
derley v. Lan~le~, 7 1.H. 233 �834!.
250   re-on 584, 462: 2nd 671 �969! .
ibid., 462 P 2nd 675-676.

22.

23.
24.
25.
26.
27.
28.

The custom doctrine is one wi th spectacular potential,
but unfortunately one with limited applicability. Under the
doctrine, local custom is given the force of law when the

custom is reasonab'e, certain, compulsory, con .inued,
peaceable, consistent with other custom , and has been in
effect from time immemorial. In I."ngland time "immemorial'22

meant that the memory of man runneth not, to the contrary'
23

or specifically that the custom had existed since before
1284 and the reign of King .".dward I. Historically custom24

was limited to local application and a partic lar use.
25

American recorded history i not sufficiently ancient for
strict application of .he doctrine. It wa., used, however,

in I'few Hampshire in 18l4. 26

"'he Oregon and. Hawaiian Courts revived the doctrine in

the late 1960s to open their beaches to the public. In
Thornton v. Ha, the Oregon Supreme Court held that "the27

dry sand area along the Pacific shore' has been used by the
public as public recreational land according to an unbroken
custom running back in time as long as the land has been
inhabited. The doctrine was expanded beyond the local scope28

described by B..ackstone to include the entire dry sand

shoreline of' Oregon.

In Hawaii t he custom doctrine was a..so used to give the

public a right of acce..s to the beaches below the vegetation
line. '"he history of the Hawaiian Island is very diff'erent
from that of the other 09 states. '"he court used a common



law doctrine brought to the islands by the se tier s wi th
language, culture, and fand f ormer

r oyal government of the native population mme zmmemorzal
in the Hawaiian context is 1846 when the government
or, anized ~ The doctrine was fxrst used xn 1958 in the

29
in e case

f Qv[geekThereare three Hawaiian beachcases of

�e ashford held that the seaward boundar'y30

' na ke kai" or "along the upper
of the wash of waves, usual I y evidenced by the edge

tation or bv the line of debris left by the wash
f th waves 3 In Fount. of Hawaii v. Soto+una the court
ed f ed the boundary between Public and Private land as

th ' d of vegetation growth", thereby opting for th�33

landward of the two alternatives previously presented. In

a public policy statement, the court favored "public use

and ownership  of! a.s much of Hawaii 's shoreline as is
�34reasonably possible." E~lcBr de Su ar Co. vv Hawaii,

although specifically a water rights case holding that the

right to running water is held by the State in trust for

the public, suggests that beach access too, falls under
36the public trust doctrine.

The custom doctrine as described above has not been

used in the Great lakes states. A variation of the doctrine

as used in England and described by .'lackstone appears in
the common land cases, where the inhabitants of a region

29.
30.
31 ~
32 '
33 ~
34,
35

36.

2 Hawaii 87 �858!.
50 Hawaii 314, 400 F 2nd 76 �968! ~
Ibid. at p. 315, 440 F- 2nd 77.
517 F 2nd 57 �973!.
Ibid. at 62.
Ibid. at 61-62.
504 I' 2nd 1330, affirmed on rehearing 517
�973!.
See note 25 at pp. 838-839.
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::xce town some land in common for their joint public use.
where common owners ip crship can be reasserted to common lands,
these cases are o f little aid in creating public acces
si es o et. t th Gr'eat Lakes and other public fraters.

v I' 38

however has some potential for u..e in t hese states,e

particularly in the northern relatively unpopulated sections
of I«inneSOta, I«iChigan, '.AIiSConsin, and '.;ew YOrk. Here the
custom of open public use of the shores was recognized by
statute.

The navigable waters leading i nto the
Iiii s i as ippi and Saint Lawrence, and the carrying
place" between the same sha.ll be common highways,
and forever free, as well ' e the inhabitant" of
the said territory as to the citizens; f the
United States, and those of any o.her states that
may be admitted into the conference, without any
tax, impost, or duty therefore,

Beeson v. .ice, 45 II" 612, 17 lnd. App 78, rehearing
den>ed 50, 17 Ind App 78 �896!; Stead v.
President et al of Commons oi' Kaskaskia 900089351I,
243 Ill 239 �910; Land Com'rs of Commons of 1.askaskia
v. Pres. and Trustees of Commons of Kaskaskia 94 I'lr.
970, 2 9 Ill 578 1911 ; Hebert v. Lovalle 27 Ill
448 �861!, Lova.lie v. Strobel 89 Ill 370 � 878 ! ~

63
91 I'IK 1033, 2 5 Ill 225 �910!; 'Hard v. E'ield Museum

3 6;
Bureau v. Town of IIe~mstead 118 I'IYS 2d 39, 203 Misc
%19, aff '8 12K i'IYS 2d 857, 283 App Div 663, ai'f 'd 125
Il:": 2d 872, 308 IIY 818 �,953!; Beers v. Hotchkiss 175
I;: 506, 256 Ii'Y 41 �931!, Gre v. Irish 6 MR 211
�820!; Trustees of 'Aestern Universit of Pennsylvania

3»6,:6:: 6 3. 3. ~ 6333
Cpmml nwealth eX rel Cit of Readin Be ko Count

21, 1 Ll

37

'om'r s 109 Pa 15, ~885
;leister hauser v. Fairman 52 Pa Super 169 �912!.
C~it of Cincinnati v. Inite 's I.esses, 31 0= II31, 6 Pet
'3 . '3S . »~ 6 3 3;
Pre . etc. of Ohio Universi~t 12 Ohio 96 �843!,
See note 27, supra.
I,orthwest Ordinance of 1787.

38.
39 '



It codified 'the customs of the voyageurs and Native American
peoples of r eedom of aces s to and between the waterways
at a time when mo t travel occurred on these arteries. A
I'~'minnesota statute gives modern recognition to this custom.4o

These states could follow Hawaii 's example and find evidence
for this common law doctrine in the language, ways, and
culture of their Native American popuj ations. Unlike the
Oregon and Hawaiian applications, which opened all the
beaches of their respective states, the doctrine can only
be used in specific local instances in the Great Lakes
region and at a time Prior to populati.on and development
pressures. Although its application is limited, the doctrine
is a useful tool in view of its low cost-

00. i'minnesota Statutes Sec. 160 . 06 . "Any trail or portage
between public or navigable bodies of' water or f'rom
public or navis;able water to a public highway in this
state which has been in. continued and uninterrupted
use by the general public for 15 years or more as a
trail or portage for purposes of' tra.vel, shall be
deemed to have been dedicated to the public as a
trail or portage. This section shall apply only to
forest trails on established canoe routes and the
public shall have the right to use the same for the
purposes of' travel to the same extent as public
highways. The width of all trails and portages
dedicated by users shall be eight feet on each side
of the center line of the trail or portage."



Sale and Leaseback

Long +erm acquisition of public acce"s site:; can b.
achieved through a sale and leaseback arran~ ament .-:imilar to
that used by the federal --:.overnment for aequi»it}on of land

<! 1for }'Iational Park and Recreation ~'reas. '.'he, ovc r nmenta'
agency, in the federal examples either th.. secretary of .he
Interior of the Secretary of !~p ic:ulture, purcha= ., or
cond mns the land within the boundar ics of the par k or
recrea+ion area. !he owners then have the right to remairi on4.'='

the land for a speci ic term of' years or for lifo.
cost of acquirin~~ the land is the fair mark t valu~. a t the
time of purcha,e minu the fair market va e of the retained
interest.'i'he provision appearin,-, in hc le,-;isla tion cr..a. tin:-.
}~orth Cascades ', ational Park i» typica,::

"Any owner of property acquir,.d by the seer-.tary
which on the da+e of acquisition ia u..ed for
apricu!.tural or sin~. le f'amiiy residen' ial purpose,,
or f' or commercial purpose" whic?'. he f i..ds are
co,pa,tible with tne use and development of th.
park or recreatior. area.s, may, as a conciition of
suc.h acquisition, retain the ri,=,?.t of u.,e and
occupancy of the prooerty for +he same purposes
f' or which i+ was used on such date, for a noriod
ending at the death of' the owner or the death of
his spouse, whichever occur - later, or f' or
fixed term of r.o. to exceed trverty-five years,
whichever the owner may elec .. ~ry ri:-ht .o
retained may durir.; � i ts exist"r.ce be transfer red
or assi@'ned. ~ny rip'ht o retained may be
terminated by the Secret=ry at any .im= after the
date upon .vhich any u o of t}".e prop.'.r .y occur�
whic h he f inds is a u.e ot?.er than the one wh ich
existed or. the date of the aequi" ition. ln the
event the Secretary ter...inates a r ip.ht of use
and occupancy under:hi.. section, he hall pav to

16 U>C ';-ec. 79, '   'S"-, Sec. 90b, 1C ! '; .:;~ c, 4] 0,
1 USC Sec, J459b,c, 1< AS ' S-c . 4t'~0,
16 LSC Sec. 79d, 1F. i SC 90b-Z, l~ ~�. <i59b



the owner of the right the fair market value of'
the portion of' said right which @mains unexpired
on ';he date of' the termination. "

The sale and leaseback method of acquisition has clear

advantages for both the owner and the public agency. Once

the property is sold, the owner is no long.er liable f' or

property taxes. i~ssuming that there i- no outstanding

mortgage acainst the property, the owner can 1ive there

rent f'ree for up to twenty-f'ive years. If' he or she chooses

not to live on the premises, the right to live there can be

transferred or assigned with resultant income to the owner,

Capital gains taxe" payable by reason of the sale or exchange
of a. capital asset under ZRC Sec. 1221-1222, would be

payable only as the benefit accrues over the lifetime of

the sale - up to 25 years.

The followin~ example illustrates a sale and leaseback

arrangement f' or an owner-taxpayer.

3asis oi i roperty = .'p48,000 Reasonable market value of'
property at time of sale to public agency =,'j120,000.

Reasona''e rental value for 25 year lease of prop rty
at time of sale to public agency of;~400 per month
or ~120,000 over 25 years.

!.eriod of lease = 1980-200$, 1980-1990 no capital gain,
1990-2005 capital ~~ain at rate of ~>4800 per year
taxed under lRC Sec. l202 at regular income rate
of only ~2400 per year.

For an owner-taxpayer with a net. taxable income of' $10,000,

the cost of housing f' or the year would be A/79; a net. taxable

income of q20,000, would be y600; a net taxable income of

>40,000, would be ~987. The plan is particularily advantageous
to the senior citizen or other taxpayer on a fixed income,
Those owners not wishing to remain on the premises can earn
rental income over the lifetime of the lease.

43. 16 USC Sec. 90b-2.



The advantages to the public are also clear,; here the
cost of acquisition and market value o5 the lone; term lease
are the same or nearly so, the public agency will have to
pay out litt~.e if any money to the owner, Ahere ace.uisition
is for future use, the public agency will not have to
maintai~ the premises in the interim and will have the
public access site or park land when it is needed. "he
major disadvantage to the public agency will be the loss of
property tax revenues during the leasehold period. This
amount is not great for two reasons: first the market value
of the property will in most cases be more than the
cumulative taxes paid during, the term of the lease, and.
second the loss is spread out over the leasehold period.
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The Role of land fIee Rl~annin .

Intone of the methods of acq»iring public access discussed

above is a panacea that will provide the ultimate solution.
~ach of them should be used in the context of a comprehensive,

ion~:;-range land use plan,

Planning f' or public access sites to the Great Lakes

involves a number of considerations tha.t will change over

time with i~creases in population, change in recreational

u e, the growth of' urban areas, increase of leisure time

available to the population, and the change in age and

affluence of the population. A few of the most obvious

recent changes are these. The birth rate in the United

States has leveled off in the last ten years. Couples are

electing to have f'ewer children and having them later in

life. bJith the increased popularity of recreational vehicles,

the number of people using campgrounds has incr eased

tremendously. Interstate highways have increased accessibility,

so that the rustic campground of ten years ago now has

'hook ups' and disposal facilities, ".he rustic camp sites

have moved f'urther out. Other use patterns have changed, too.

b.'ore people are jogging, fishing, and picnicking in the

areas where they live and work. Recreational activities are

no longer relegated to weekend" and vacations; they have

become increasingly intergrated into people's daily lives.

The cost and availability of' gasoline will increase the need

for local recreational f'acilities.

Planners have to operate on three levels. They must

adapt to these and other present changes, meeting the current

access needs; they must be actively preparing f' or the short

term requirements, what the public will be using five years

hence; and they must be planning where public access sites
should be established for use twenty years from now. It may

not be possiLle to predict what uses will be mad of' the land

in the year 2000, but it is possible to anticipate on at least



a regional basis, the approximate number of user-. l.a.nd use
plannin< ha" evolved from the zonin~ of large blocks of land
labelled: r esidential, agricultural, commercial, and
industrial, to allow multiple compatible u-es within a
particular zone. waterfront areas, whether urban or rural
are different from inland areas in their water related
potential for commercial, industrial, residentia.l and
recreational uses, A factory that gets all its raw materials
by rail or truck does not belong in the shoreline, neither
does a private housing development, ohere it excludes public
access. These are briefly some of the policy considerations
to be made by the public through its government and to be
implemented by land use planners.The major leg, 1 consideration to be faced in Zoning and

44,.,land use planning is taking', There is a line between
what is permissible regulation of land use and what constitutes
impermissable control and requires compensation. A practical
problem a.ccompanies this issue as well. '."he more str in�ent
the regulation, even if it remains within the bounds of
constitutional permissibility, the more vocal public
opposition to zoning becomes. ' he result is often a land use
plan with no teeth, that fails to adequately meet the public
objectives. ln trying to plan for the future, a zoning
board may designate as open space land it later wishes to
acquire for R public access site. The ordinance is unlikely
to withstand constitutional attack. The following section will
propose using tho transfer of development rights idea in an
attempt to meet the constitutional challenge and defuse
public opposition to rigorous planning,

44. 5th Amendment U.S. Constitution; Article X Section 2
I;ichigan Constitution of l96$.
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The transf'er of' development rights idea was orpin t dk=ina ted
in ChicaGo as a. proposal mechanism for preserving

05 46,
is orical

landmark". The idea was developed by Costonis

preserve historical landmarks threatened with demplj tj oion y
ensuring that the owners could r alize a Greater prof jt

building with, for example, 200,000 square f'eet of'

space to rent could make more money than one with only
40,000 sauare feet of rentable space. As the need f' or
commercial space in Chicago's downtown area grew,

development pressure on under developed lots increased

tremendously. In 1972 Chicago's Old Stock "xchange Bui],ding,
built by Adler arid Sullivan in 1893, was demolished, a

victim of' these development pressures. Brief'ly, the "Chicago
Plan" allowed for designation of an historical building

as a landmark. A preservation restriction covering the47

land and building could ther. be recorded providing the
48

conditions of' the restriction, among them r estr ictions on

use, covenants not to destroy or materially alter the

structure, maintenance and restoration requ.' ements, where

appropriate, remedies for breach, and duration of the

preservation restriction. The development rights then

could be transferred to a different site. The sale of

rights would compensate .he hi toric landmark owner for

the loss of his or her development potential. :-ither

45. s ace adrif't landmark pre ervaticn a»d the I"iarket~lac<
John J. Costonis, University of Illinois, hicagoe
Illinois 1974.

46. Costonis, ' The "hicago Plan: Incentive 'onin<
Preservation of Urban I.andmarks', 85 Harvard
Review 574 �972! .
See note 5 e p. 00.
Ibid., p.
!bid., p.
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42. 52 '
, pp. 42, 94.

p. 97 '
p, 49.
p, 43.
p. 48.o ment Ri hts Transfer in New York City, 82 Yale

ournal 338, 349 �972 ~

Ibid.
Ibid.
Ibid.
Ibid.

Ibid.
ibid.
Devel

50.
51 ~
52.
53m

55 ~
56.

Law J

rights would be sold directly by the landowner or sold
first te a municipal land bank and then when t!~ market
pressures were sufficient, sold to developers. The
Landmark Commission would in either case regulate the sale
of development rights to prevent a glut on the market and
maintain their value. The city zoning would have to be51

enforced consistently and bonuses sufficiently rare in the
transferee site or there would also be no market for the
development rights. The plan provided for specific52

transferee districts with the development rights apportioned
in such a way as to not create further urban design
problems, The transfer of the development rights would
give the owner the further incentive of a property tax
reduction. The plan also provided for outright acquisition54

of the landmark, when it was no longer commercially viable
even after the development rights had been transferred.
The cost of acquisition would only be the market value of'
the landmark without further development potential . At55

the time of the publication of the book, the pl.an had not
been put into practice in Chicago.

New York City has also worked with the development
rights transfer scheme. The first use of the idea was
adapted in 1968 in Section 74-79 of the Zoning Ordinance.56

It provided that the owner of a historic landmark could
transfer the authorized floor space that was not used in
the landmark to an adjacent building site.

The transfer of development rights has been upheld by
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the Court of Appeals. The use of this system for the57

preservation of Nanhattan's Tudor City Parks was approved by
the New York City Board of Estimate as a part of Zoning

Resolutions Sec. 91-00 et seq �973!. When challenged in
58Court, the zoning ordinance was reinstated. The city

appealed and the Court of Appeals affirmed. The Court

stated at page 13

That the loose-ended transferable development rights
in this case fall short of achieving a fair allocation
of economic burden. Even though the development rights
have not been nullified, their severance has rendered
their value so uncertain and contingent, as to deprive
the property owner of their practical usefulness,
except under rare and coincidental circumstances.

Ne ort A ociates Inc, v. Solow, 30 NY 2d 263,
3 , 33 SYS 2~d 17 �972!, Cert denied

»0 U S 931 �973!.
Fr ed. F. French Inv. Co. v. Cit of New York, 77 Misc 2d
199 at 205, 352 NYS 2d 762 at 7 8 1973, affirmed
385 NYS 2d 5�976! .
Speech by the Director of Development, New York City
at National Workshop on Urban Xaterfronts held in
Detroit, January, 1979 '

58.

59.

A TDR plan that eliminates this uncertainty has a very good
chance of surviving appellate challenge. Recently the city
has successfully transferred development rights in order to

59
preserve part of the Fulton Fish Karket.

The transfer of development rights scheme planned for or

implemented in Chicago and New York are specifically
designed for dense urban areas with very little floor area
ratios, and. little or no open space. 'The plans in these
two cities were formulated to protect historic landmarks,

The planners had to avoid the constitutional problem of
"taking" private property, and the constraints on the public
fisc. In Charleston, S.C. and New Orleans, La ~ , zoning to
create historic districts not only preserved landmarks, but

increased property values within the district and at the
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tax z evenues. Historic buildings in
same time property ax revend Ch' go however are isolated. The development
New York and Chicago, owev
pressures are in ense an

e ' tense and escalating property taxes encourage
developmen ra er

t rather than preservation. Any zoning ordinance
intended to preserve

d d t preserve the structures would most certainly be
unconstitutional as a ' taking", Further, if the citiesbought the landmarks, the municipal coffers would lose thz.ee
waySl the COSt Of acquisition, the eXpenSe Of maintenance,
and a decrease in property tax revenues, The transfer of
development rights places the cost in the private sectoz,
The city tax base is unaltered. The revenues that would have
been genez'ated by development at the transferor site, are
produced at the transferee site. No compensation is required
by the government. Finally, the landmaz'k owner realizes a
considerable profit from the sale of the development rights.

The problems facing those who wish to protect
environmentally sensitive coastal az.eas and who wish to
provide for public access to the shore are similar. If the
coastal areas are zoned to prevent development, a ' taking
will have occurred and. compensation must, be paid. If we wish
to acquire public access to or along the shore, the land
Illust be purChaeed Or COndemned at COnSiderable eXpenSe to the
public, A modification of the development rights transfer
scheme proposed for dense uz'ban areas can help by placing
some of the financial burden on the private sector and by
taking the sting out of comprehensive land use planning.
Although TDR has been applied primarily to dense urban areas
under strong development pressures, there is no reason that
it cannot be used as a basic land use planning technique in
both rural and urban areas, where no immediate development
pressure exists.

6o

6o.0. Charles E. Roe, Innovative Techniques to Preserve RuralI

Land Resources", Environmental Affairs 419 �976! '
Chavooshian S. Norman, "Trans f er of Development Rights:
A New Concept in Land Use Management', 32 Urban Land ZI
�973!: Rose, "A Proposal f or the Separation and
Karketability of Development, Rights as a Technique to
preserve Open Space', 2 Real Estate Land 6/5 �92'I! ~



plannin ' a; ency, ci. ty, townohj p or other, would f iz "+
collect data on on thc existing and projected ~opulation
and ',rowth pa I'terns.. he a;;ency would plan the area to meet
zhe projected needs .~p year= in the future and the character

-he public wishes to pzrserve or creat, . >'he area would then
be zoned to the specifications of' the r]an, allowin~ for
undevelop. d environm "n.all r sensitive area and open space

f' or future public parks and acce s sites. Development z'iq-,ht-
would be as i:-Jied to the protected land and ar acquisitior.
sche du l e propo ed, o tha t the l ocal,-overnner.t coul d acquire
the development r j<-hts as development pressur e on the land-

owner caused economic los". '"he pri.ority for acquisition

would parallel,.he de>.;ree of 'taking' of the vroperty.. he

development ri-",hts would '.hen be banked with She lacal

plannin'; a,-ency f' or resale when development pressure a. the

transferee sites created a. market f' or the z i,.;hts.."he .;,radual

aequi=ition of development rights would spread the economic

our den to I;he local govern~..nt over time.

the =.ime of acquisi' ion the transfer or would grant

the,-overnmen t a con ervation ea ement runnirp; with he

transferor site for the benef'it of' the public . The conserva+ion

easement would bc duly recorded with the County Heristrar

of Deeds and filed with the local pz'operty tax assessment

agency. The asses..ed value of +he t;ransferor site would

be ad~usted by the value of the conservation easement.

"ransf cree distric t., f' or the development rj., hts would

br a paz.t of' -';he compreh nsive land use plan with a special

exception permittin�procedure to allow for appropr iate
incorporation of' the development rights into t,he sites. The
local,government would realize income f'rom the sale of the

r ights, ";he +ran action would involve the transfer of' a
development rights deed, which would be recorded wj th �he
rounty Re .istraz of Deeds and a copy filed with the local
tax assessing agency. "he assessed value of' the tzansf ez-ee
site would then be increased by the value of the development



i the local propert> tax base.
rip; sr

,ht thereby increasing
d b the local -overnmen�cou] dd b eThe funds ~ained by e

ent rzghts of l..s"ez przority ~used to acquire devclopmen . . ' es-e
ance t' he additional public erviccultimately ta help finance e

lt of the new development. 'he localrequired as a result o ed tral the market for devclopmen+ z.i,'zhtsovernment could contra . e
tight set-back, height,by initially imposing ip

th 'transferee distr ic..s wi th a secord setrestrictions in the rans e
d d pezmitt d with the purchase of develoof absolu e standar s permi

ment rip,hts,

There az e severa
ral advantages to the plan..'he public

a whole waul ene ild b fit from the preservation of environmental]y
'and reserved for future parks and pub] icensitive areas ~ an res-

access sites wou ld be ke»t free from development until
time as they were neeneed'd They could ther. be acquired

the undeve lone va ue. Td 1 ed value. "he land own r would have received
additional money from the sale of the development zi;-hts.
;!evelopment would proceed in speci ic areas where soil and
water conditions pezmitted and. in line with planned expansion
of public services..he funds received by the local govern-
ment from the sa.le of development rig,hts could be used to
augment these services. Finally +he z.esistance of local
residents to comprehensive land use planninq would be
considerably decreased when it became clear that no one
would suffer severe economic loss as a result of zonine
restz'ictions, even if the restrictions did not meet the

legal definition of a taking;.

The local planning agency would have the latitude
decide on the exten of the development rights transf«
plan. The narrowest scheme would allow development z i@.hts
only where the land use plan passed the legal limits of a
"taking' and compensa .ion was required. his version of th
plan would be appropriate foz an area with geographical
conditions and an economic and employment, pattern appropr~a
for extensive development,,< bz oad scheme pf development



ri,;.ht- tran fer could be adopted by a lo al planninp agency
wishin<" ,to attract a consensus f' or a stricter plan. i%s long
as the land use plans do not exclude particular uses and

economic groups, they should sue ces.,i'ully survive challenge,'e
in court.

'l'he transfer of' developm»nt ri~;hts idea is not without

its problems..~ very broad ''l1< -cheme, where development

right certif'icates are llocated for a wide range of

diminution in property values caused by t.he land use plan,

would require th» local;.;overnment to pay for the

acquisition of thc rights where no le1.'ally defined ' taking,'"

exi".ed. iilthou;- h the government could later recoup the

revenue from the sale of the development rights in the

transferee area,, th~ use of the noney would be lost in the

interim, property tax revenue.: would be temporarily reduced,

ard administrative costs would be incurred' 'he local

, overnmr.nt would be compensatin~- for what woul.d otherwise

be deemed valid regulation.

<nother diff'iculty with comprehensive TiN land use

planninC sch mc" i" that they have so far been voluntary
61from the point of view of' th» property owner. It i not

clear whether or noI; the use of eminent domain would be

permissibl» f' or the acquisition of development rights.
"overnmertal agencies can only condemn land by eminent
domain f' or ' public purposes". ",he courts have permitted

62 63eminent domain for urban renewal, for parks, for flood

61.

6?,
63

Roe, see note 60, supr a; Rose, see note 6p, supr a;
1;ose, "i svcholo.-.,ical, Le - al, and,ldministrative
iro..i»ms of the l roposal to Use he "ransfer of
Development ,"iphts to 1'reserve i.pen Space", 51,J.
Urb. 'aw, 471 �970!.
German v. l arker, 348 U.S ~ 2~ �954! ~
Shoemaker v. United States, 147 U. S. 282 �893!;
Hal er v. Udall, ?31 " Supp 574  S.D. E'la. 1964!.
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control, for irrigation, for pollution control, for64 . . . 65

67 . . 68prevention of soil erosion, for wildlife mana; cment,
for recreation, and in L-'uerto Rico fo. Land banking,
Although condemnation for land banking is analogous to
its use for open space preservation and land u.,e planning
as public purposes, a court test will be necessary to see
if eminent doma.in can be used to enforce a comprehensive
land use plan TDR ordinance. Clearly the plan will be more
successful if uniformly applied, but the local p;overnment
may not want to take the political risk of requirinp
adherence to the plan. The considerable profits to be made
when selling ap;ricultural land for residential subdivision
development will cause public resi, tance to .he plan, even
where the hopes for a. windfall profit aro in the iong; range
future and hi~:hly speculative.

"he transfer of development rights may also violate the
due process and equal protection clauses of the s,ate and
federal constitutions.

71

The concept ha a further problem in that the owner of
the tr ansferor site must execute a conservation easement to
the public at the time when the development rights are
transferred away from his or her land, "'here are two basic
types of easements, easements in gross and easements
appurtenant, The second ca egory has both a burden and

64.

65.

io ~

67.
68.
69,
70.
71,

States v. .J. Va. I-ower Co., 91 F 2nd 611

tion Bi trict v. Bradley, 164 b.H.

Doerin" v. '.>outh euclid, 112 Chio t'tpp. 177, reversed
on other grounds, 112 Ohio App 177, 186.
united States v. Ca~re , 143 F 2rd 405  9th Cir . 1944!.
In re United states, 28 F Supp 758  A.O,i'l.Y. 1939!,
Johnson Cit v. Clonin er, 213 "'enn, 71 �963!.
i.R. Laws cnn. title 23 Sec. 311 F  q! �964!.

~Bi hta", M Yale . J. 1101 {1~975
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and benefit running with the land, A roadway easement is
an apt example. The road runs through lot A to lot B. Lot A
is the servient tenement and bears the burden of the

easement. Lot B is the dominent estate and receives the

benefit of the easement. The easement is said to run with

the land and will appear in the deeds to both lot A as a
burden and lot l3 as a benefit. An easement in gross does

not run with the land and is often extinguished when the

land is sold and there is no notice, actual or constructive,

to the purchaser. What type of easement is a conservation,
open space, or scenic easement". While it is true that it
burdens the servient easement, it does not benefit the
dominant estate as there is no dominant estate. Who has the
power to enforce the easement? In order to make it enforcable
it should be an easement appurtenant. In the case of scenic

easements to preseve a scenic or historic highway, then the
highway if owned outright by the state, county, or local
government could be the dominant estate. A recitation in
both the enabling statute and the local ordinance defining
the easement as an easement appurtenant to the public would
also help to ensure the enforceability of the easement.



Fresezvatj-on
Fa m and and C e

although the concept of development r ights transfer
not been specifically used in the rural and suburbana similar idea has been developed to enable rural landowner
to resist development pressure. "he right to developland i not tran ferred but jus . held in ab..yance with tax
advantages to the owner in the interim « discu..sion of
.'.ichi~~an statute, the i"armland and "pen ~pace }'-reservation
Act, is included because it pr'ovides a temporary means
discouraging development of lands appropriate for future
public access sites ~"'he statute provides for a development rights aq,reement
in the case of farmland and a development ri~hts ea ement
in the case of open space. The statute i de-i;-.ned to create
tax incentives for the preservation of farmland and open
space, so that the respective property owners can afford to
resist development pressures, The statut; � . "..: c;..:-rcr ' 1;,
cc»s'.i<shed <1oo. r ot cor'sider t}e pos. ibility of transferring
development rights ~ It does allow for the s.ate or local
government to bear the cost of the unpaid tax revenues during;
the period that development is not taking place, and for
reimbursement by the taxpayer upon the termination or
relinquishment of the easement or agreement.

The provisions wit}. respect to farmland ~ allow an
owner of farmland to apply to the local poverning body for
a development rights agreement. "'he local land use plannin"-.
and soil conservation agencies are then notified and given
� days to respond. Unless otherwise a@reed the local
governing body will accept or reject the application within

72- b~".« Sec. 26.12B7 l! �9!, l:Clh 55LI..701-19.
73. ~;SA ~ec. 26.1287�}, i"CLii 554.705.



4.5 days. "he application is then -crr'. to t.he .;tate land u e

ar;eney within +he Oepartr,.ent of l'at»ral kesources with a

statement ? rom the local tax asscssin. officer on the fair

mar ket valu< of the land and structures ~ 1 f' rc,I< cted bv

local uvernin body, thc furr er can st:ill ann' v to t.he

state land us. a ency. lf approved by the state, a develop-

ment rights agreement i" sent ',o the applicant with the

f'ollowin;- types o provi ion.-..

 a! .i =truc~ure .;hali not bc built on the land except;

for use con istcnt, with . arm operations or with the approval

of the local p.overnine 'oody «nd the .,tate land use agency;

 b! land improvements shall not be made except for use

consistent with farm operations or with the approval of

the local ~overnin, body and the -' ate lar.d use agency;

 c! any intere.-,r. in the land shall not, be sold except a

scenic, acce-s, or »ti~ ity easerrent which doe., not substan-

tially hinder far m operations;
 d! I-ublic acces shall not be permitted on the land

unles'- a;,reed to by the owner; and
 e! any other conditior. and restriction on the land a

a~reed to by the ar ties i deemed necessary t,o preserve
,, 74

the land or appropriate por Lions of it. as farmland.'

'i.'he owner of' farr~land covered by a development rights
a,;reemcr.t must -till T>ay property taxes i.n the amount
assc""ed by the local assessors, but is 'eligible for a
credit against his or her state income tax liability f' or
the amount by which the property taxes on .he land and
struct,ures used in the farminp operation, includin~ t.he
homestead, restricted by such development ri-hts agreement
exceeds 7; of +he household income ' :. credi . is also. 75

74 ~ '.;'..:=ec. 26,1287�! �!  a!- e!, NCLA 554.705�!  a!- e! .
75. NSA Sec. 26.1287�0!, NCLA 554.710 ~



iven i nder this r ac tion a."alas' Lhe sin< le ousl "<ess tax
liability,;<t the natural termination of th.. a. rc'e,~en t
lien wi ll be filed a:� .;ainst the . armland fax. the total

6
amount of the tax creoit over the precedinc' s<.ve1 yeazs.

the a<'r e "ment i is re 1 i anguished pr i or t o t h natural
termination dat', a 1 en will be filed a,",ainst the ~r
for the total amount of the credit as',ainst sta te incpm<
with irterest at <' ner year compounded from the time.
credit wa= z eceived until the lien i..-.. p=id. 'i.'he lier in-..77 - ..

both cases is payable cithez at the time the land i sold
or when thc. u.-» of t.hc. land chan;es,7

'. hc o~en .,pac e develop;.-nt ea, ement ox "rater d if f erently,
lf the 1:.nd i.', riverfr o. it land wi hin 1 ~» mile from the
and suojcct to desi~nation under the i'ational ' iver <ci. of
19707 or undeveloped land designated as an environmeinta'I
area under .he .>horelar.ds I rotcction ar d "anap-ment <ict of
1970 the lando;.ner may apol~~ to +he state land»se
at;ency foz a development rights easement. lf:. oorov< d,
acceo'.<.d, «nd the easement is recorded by th=. lard use
af ency, the 1
and the s t.ate

lo�t xevenuc.s, if any. The value of the easement is the
difference bc

prior to the

ea�' 'm<'r t .

»cd
yec i
sec.
&ec ~
,~»C I

l,and use
<tesource

~<'C .82.

76,
77 '
78.
79 '
80.
81.

and is exempt from ad valorem property t.=..xes
hall zeimbux e the local<,=.overnin. unit for

tween .he fair market value of the pr.~er y

d»v elopment rights ease <E'r< i. 3 P d e.', sr rant in<.-'

;  ,. »! 7  2!  9!, ' ., 5.Q. 7] 2 �!
-'- ~ 1-'-7�2! »!, "' I 55».7', �!,
26 ' 87�'!�!,: -, 55»., 1.-�!.
11. 501-51~..." ~,.g 281.7 ,1 7.~
13 1831-1=»5, ' " .': 281.'~31-=-81.'.»5.
a~.ncy wi:hiri t.he aepartr..<ent of,;. ural

26, 1?87 ; ! �7!, Cl<'. 554. 702  17! ~
12P7 ; ! r<.» g0 ,





development rit:hts a�;r ~ mont or easement wi+h no '. ien or
penalty so long as tho subsequent owner complies with the
provisions of the apreemcnt or casement.

Although the statute does not provide in any way < or the
tran fer of development ri~;hts, it could 'oe amended to ,ive
the local c,overninc body the authority to accept a permanent
development right easement from +he owner of he s rvient
tenement and allow for transfer of the rights to a t;ransferee
district. s rovisions for mandatory prantinp. o the easement
through invocation by the local ~overniny body of it-
condemnation authority would be necessary .o en ur .hat .he
local land use ar,ency's plan was fully implemented..
comprehensive local land use plan :.hould be a ;prerequisite
.o %he use of eminent domain.

99. i:SA ~ec. P6.1?67�1! 554.711,



Public Use of Private Land

The duty of care required of a landowner with respect
to an invitee is an affirmative duty to make the
premises reasonably safe for the invitee's users
Mill v. A.B. Dick Co. 26 Mich App 164 �970!I
Gzllen v. Martini 31 Mich App 685 �971! ~
The standard of care required with zegard « a.l ce
is to use ordinary care to prevent injury a»si"g
fz'om active negligence where the landowner »o
in the exercise of ordinazy care should
of the presence of the licensee>
Co. 324 Mich 575 �959!; Landowner must warn
of known dangers> Cox vega es 34 Nick APP ~ ~

90 '

91 ~

When a unit of government, either state Qz a oeS

not have the z.esources to puz chase or condemn land for

public access, it may choose to acquire an easement to use
the land without obtaining the full fee simple intezest,
disadvantage to the government agency is, howevez,
the cost of the easement may be nearly as great as that of

the fee simply. Although the landowner may not wish to
part with either the land or an easement, he or
often be willing to allow public use of the land if

problems could be resolved.

The landowner's two major objections to granting the govern-
mental unit an easement will be that the owner might incur

liability for injury to members of the public using the ease-
ment. and the chance that the riparian might lose title to the

land by adverse possession or implied dedication. The fear of
incuz'ring liability is a real one. When a landowner opens
up his or her land to the public there is a duty of care
to keep the premises safe for the public, The degree of care
depends upon the status of the member of the public, whether
an invitee oz a licensee. Thez'e is even a duty of care90 91



92
albeit a limited one, vis a vis trespasse

The riparian's second objection to granting the city an
easeme t i th t wner hip of the land might be transferredn s o s

iod has run onto the city after the prescriptiv~ per~
either the theory of adverse possession, which requires
continuous, notorious, open, visible, hostile use; or on
a theory of implied dedication, where the proofs wou94 would

only have to show that the public used the land for the
prescriptive period, thereby establishing both that the
owner had dedicated the land to the public and that the

public had accepted the dedication.
In order to confront these two objections and in

addition of'fer the landowner an incentive to grant an

92 ~

93 ~

94.

The landowner is only liable for injury to trespassers
that occurs as a result of the owner's, lessee's, or
tenant's gross negligence or wilful and wanton
misconduct> NSA Sec 13, 1485, NCLA Sec 300.201m
Heider v. Mich an Su ar Co. 375 Mich 490 �965!,
but there is no duty to keep the premises safe for
trespassers> Chamberlain v. Hoo noa 1 Mich App 303
�965!.
Sec 27A.5801  Limits on actions for recovery of
possession of land!. Sec 5801. No person may bring
ar maintain any acti, on for the recovery or possession
of any lands or make any entry upon any lands unless,
after the claim or right to make the entry first
accrued to himself or to someone through whom he
claims, he commences the action or makes the entry
within the periods of time prescribed by this section.
1! When the defendant claims title to the land in
question by or through some deed ma,de upon the sale
pf the premises by an executor, administrator,
guardian. or testamentary trustee; or by a sheriff or
other proper ministerial officer under the order,
judgment, process, or decree of a court or legal
tribunal of competent jurisdiction within this state,
pr by a sheriff upon a mortgage foreclosure sale the
period of limitation is 5 years.
2 ! When the defendant claims title under some deed
made by an officer of this state or of' the United
States who is authorized to make deeds upon the sale
pf' lands for taxes assessed and levied. within this
state the period of limitation is 10 years.
3! In all other cases under this section, the period
of limitation is 15 vears.  NCL Sec 600. 5801!,

3'75 S-5 2d 923
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easement, a statute has been proposed for introduction in
the Michigan Legislature. The pr'oposed legisl.ation goes
beyond its rural ancestors prom Pennsylvania and Minnesota.95 96

That statute provided only that a. landowner, who allowed the
public recreational access would not incur. any liability

for doing so. There is no formal grant of easement with a
specific grantor and grantee. In a rura,l setting it is not
necessary to have a specific named grantee . As no improvements
by the grantee were contemplated, there was no need for any

assurance ths.t the ea,sement would be in effect for the useable

lifetime of the improvements. Unlike the rural landowner.

the industrial urban property owner may hav'e long-term
capital expansion plans for the land. These plans may not

be inconsistent with public use for 20 year s or more, but

would preclude the industrial owner from risking loss of

the property by implied dedication.

The liability question a,iso changes when the setting for

the easement changes. Industrial districts have hazards that

do not exist in the countryside. If there is a formal grant

of easement liability could transfer to the grantee. So

long as the liability assumed by the city or other grantee
were the same as that held for other recreational lands,

there would be no increased burden on the grantee.

would not. however, wish to become strictly liable for

hazardous industrial activity.

The proposed statute provides options f' or both types97

of land owners. Sections 3 and 0 absolve the property owner
from any duty of normal care or ordinary liability. A

property owner may proceed informally to open up his or her
premises and be free from responsibility f' or the public.
Should the owner wish to do so, however. he or she may

95. 68 Purdon's Statutes 477-1 et seq.
96. Minnesota Statutes 87.01-03.
97. See page 38.
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Although liability is transferred from the grantor to
the grantee, the public agency grantee does not assume more
than their existing liability for land used for similar
purposes, and will not allow the grantor to opt out of
wilful or malicious creation of a dangerous condition, to
opt out of liability where she or he charges admission to
the premises, or to opt, out of strict liability. 101

The forrnal grant of easement does not prevent the owner
from selling the land, so long as the public ea.sement
continues' Both the grantee and the grantor are protected102

from a change in use of the land during the period when the
easement is in effect by the enforcement provisions.

103

The twenty year minimum period for the recorded
easement provides the grantee with a long enough term to
make improvement of the area feasible. Lesser terms must
be accommodated under the informal easement provisions.

The proposed statute should encourage property owners

98.
99 ~
100.
101.
102.
103.

See Section 7-
See Section llew
See Section l3.
See Section 5.
See Section 8.
See Section 9.

proceed formally under Section 6 and have a grant of
ea.sement to the state or local unit of government grantee
recorded with the Registrar of Deeds f' or the county in which
the land is located' The Grant of Easement must be accepted
by the agency before it becomes effective.

lf the grantor opts for the formal route, the following
advantages are available to him or her. The ad valorem
property tax may be reduced to reflect the transfer of the
easement during the time it is in effect.9 The prescriptive
period for either adverse possession or implied dedication
will not run while the easement exists.
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to open up their land to the public for recreational
purposes ~ It should be equally applicable to rural

suburban and urban areas. It provides for expanded publiPublic
recreational use of land otherwise unused by their owneowners.

The statute might easily be enacted as an amendment
Farmland and Open Space Preservation Act. 104

l00. NSA Sections 26.1287 �!-�9!; XCLA Sections
719 ~
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ublic recreational easement act. An act to provide

for public recreational easements across private land; to
prescribe the liability limits of the easement grantor; to
provide for acceptance of a recreational easement by the state
or local unit of government> to provide for a reduction in ad
valorem property taxation by the value of a recreational

easement; and to prescribe the liability responsibilities of

the governmental agency grantee.
section . short title This act shall be known and may

be cited as the "public recreational easement a.ct".

ection 2. definitions.

 a! "?and" means any parcel of real property.

 b! ' Owner" means a possessor of a fee interest in real

property.
 c! 'Recreational purpose" means use by the m r hers of

the public for active and. passive leisure time activities,
including but not limited to the following: fishing, swimming,
boating, water sports, picnicking, hiking, nature study,
bicycling, viewing or enjoying historical archaelogical,
scenic, scientific, or educational sites.

 d! "Charge' means the admission price or fee asked
for invitation or permission to enter and go upon the land.

 e! "Grantor" means the owner of the real property,
who is granting an easement for recreational purposes for
the benefit of the public.

 f! "Grantee" means the state or local unit of government,

which assumes liability for the easement and responsibility

for its maintenance and improvement.

 g! Easement" means the right of the public to use land
for recreational purposes.

 h! "Taxing authority" means the real property tax
assessing agencies in both the city, village, or township
where the real property is located.

 i! "Iiatural termination of the easement" means the date

agreed upon by the grantor and the governmental agency grantee
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of the easement, but in no event earlier than �0! twenty

years after the easement is ozginally recorded.

 j! ' Premature termination of the easement,' means

termination of the easement by the grantee pz ior to its

natural termination.

section . dut to kee zemises safe warnin . Except

as specifically recognized or provided in section 5 of this

act, an owner of' land who makes his land available without

charge f' oz public recreational use under this act or a

gz'antor of a duly accepted and recorded easement owes no

duty of' care to keep the premises safe for entry or use by

others for recreational purposes, or to give any wazning of

a. dangerous condition, use, structure, or activity on such

premises to persons entering f' oz such purposes.

ection 4. assurance of safe remises dut of care.

z'es onsibilit liabilit . Hxcept a.s specifically recognized

by or provided in section 5 of this act, an owner of land

who makes his land available without chazge for public

recreational use under this act or a grantor of' a duly

accepted and recoz'ded public recreational easement does not

thereby:

 a! extend any assurance that the premises are safe for
any purpose;

 b! confer upon such person the legal status of' an

invitee or licensee to whom a duty of' care is owned;

 c! assume responsibility for or incur liability for any
injury to persons oz' property caused by an act or omission of
such pez sons.

section . liabilit not limited. Nothing in this act

limits in any way any liability which otherwise exists:

 a! for wilful or malicious cz.cation of a dangerous
condition, use, structure, or activity on land subject to a
duly accepted and recorded zeczeational easement or land

made available by t he owner under this statute for public
recreational use, provided, howevez', that liability shall



transmittal to taxi authorit

 a! An owner of land may grant a recreational easement

for the benefit. of the public to the state or a political
subdivision thereof, by offering a grant of easement for a

period not less than �0! twenty years after the easement is
recorded.

 b! The grant of easement shall contain the following

provisionsi
i. name and address of the grantor;

ii. legal description of the land subject to the
easement;

iii ~ name of' grantee>

purpose of the easement;

recreational uses permitted to the public;

restrictions on public use, if any;
nature of improvements that may be constructed by
the grantee to fu3.fill the purposes of the easement
and facilitate the permitted uses<

.natural termination date of the easement;

iv.

Ve

V3. ~

V1le

Vil1

ix ~ a provision stating that the easement shall remain
in effect until a notice of termination of easement
is duly recordedi

rest only with the person or persons, natural or corporate

responsible for the creation of the dangerous condition, use,
structure, or activity>

 b! f' or injury suffered in any case where the owner of

the land charges the person or persons who enter or go on the

3.and for the recreational use thereof;

 c! f' or injury suffered in any case where the owner or
grantor is engaged in a dangerous, hazardous, or ultra-

hazardous activity, for which said owner or grantor would be

strict3.y liable in tort.
~ection 6, easement recordin re istrar of' deeds

Xe

xi ~

a statement of acceptance of the easement by an
authorized representative of grantee;

a grant of authority to the grantee to impose
restrictions or conditions on public use of the
easementl and



xii, a statement of acceptance of' liability, if any, by
the grantee, including the terms of said liability.

 c! The notice of termination of easement shall contain
the following provisions:

i. name and address of the grantor;

ii. legal description of the land formerly subject to
the easement;

iii. date of termination of easementi

iv. name of governmental agency; and

v. liber and page where the grant of easement is
recorded.

 d! The grantee shall, upon its acceptance of the grant
of easement, record the same with Registrar of Deeds for the

county in which the land is located.

 e! The grantee shall forward a copy of the accepted
grant of' easement to the local assessing office and to the

state land-use agency for their information.

 f! The recreational easement shall continue in ef'feet
until such time as it is terminated by either the grantor
or the grantee of the easement, but in no event prior to the
natural termination of' the easement.

 g! Where the grantor elects to terminate the easement
at the time of its natural termination or at any time
thereafter, he or she shall send a notice of' termination of

easement to the grantee, and not less than   30! thirty days
thereafter, record the notice of termination of easement

with the Registrar of Deeds f' or the county in which the land
is located,

 h! Where the grantor elects to tezminate the easement
at the time of' its natural termination or at any time
thereaf'ter, he or she shall forward a copy of the termination
of easement to the local assessing of'fice and to the state
land-use agency f' or their information.

 i! Where the grantee elects to terminate the easement
at the time of' its natural termination or at any time



thereafter, it shall send a notice of termination of easement
to the grantor or his successor in interest, and not less
than �0! thirty days thereaf'ter, record the notice of
termination of easement with the Regist'rar of Deeds for the
county in which the land is located.

 j! Where the grantee elects to terminate the easement
at the time of its natural termination or at any time
thereafter, it shall forward a copy of the termination of
easement to the local assessing office and to the s.ate

land-use agency for their information.
 k! The Registrar of Deeds shall charge  $3.00! three

dollars for recording the first page of each grant or
termination of easement and  ~1.00! one dollar for each
additional page thereof.

�! The public recreational rights held by the state
or unit of local government grantee in a public recreational
easement under this section shall be exempt from ad valorem

taxation.

authority; assessment of value of~ect

landd value of real ~ro crt
 a! Upon receipt of a grant of easement, the local

taxing authority shall, at the next regularly scheduled
reassessment of the land subject to the easement, deduct
the value of' the easement f'rom the assessed value of the
land for purposes of ad valorem taxation.

 b! The value of the easement shall be the d.ifference,
if any, between the value of the real property before the
easement was granted and the value of the property af'ter the
grant of easement.

 c ! Upon receipt of a grant of easement the local
taxing authority shall, at the next regularly scheduled
reassessment of the land subject to the easement, reassess
the land including the parcel formerly subject to the easement
for purposes of ad valorem taxation.



section 8. sale of land. notice.

{a! Land subject to a reer'eational easement may
sold without penalty under section 8 so long as the
in title compliea with the provisions of the easement,

 b! The seller shall notify the governmental agency
grantee of the change in ownership.

section . enforcement remature termination,

 a! At any time the land is used by the grantor in a

manner inconsistent with the provisions of the easement,

the grantee may, upon �0! sixty .days notice in writing
to the grantor, prematurely terminate the easement according
to the provisions of section 6 �! ~

 b! At any time the land is used 'by the grantor in a

manner inconsistent with the provisions of the easement,

the grantee may, in the altex'native. bring suit in the
Circuit Court for the County in which the land ia located
for specific perfoxmance of the terms of the easement.

 c! Nhere the grantee prematurely terminates the
easement pursuant to subsection  a!, the grantee shall prepare
and record a lien against the land formerly subject to the
recreational easement for the total amount of the tax

credit, The lien shall also provide for interest at the x'ate
of 6' per annum compounded from the time the tax cx'edit
was first obtained until the lien is discharged.

 d! The lien may 'be paid and discharged at any time
and shall become payable at the time the land or any par
it formerly subject to the recreational easement is

 e! At any time the land ia used by the grantee i»
manner inconsistent with the provisions of the

the grantor may, upon �0! sixty days notice in writing
the grantee, prematurely terminate the easement according
to the px'ovisions of section 6 f!.

 f! %here the grantor prematurely terminat~~ the easement

o subsection  e!, any waiver of d valorem
g'ranted by x'eason of the x ecreatzona



easement shall cease effective upon the recording of the
notice of termination of easement.

ection 10. ri ht of first refusal in rantee. The
state or political subdivision thereof as grantee of a duly
recorded recreational easement shall have a right of first
refusal to purchase the land subject to the easement, if the
easement grantor sells the land during the time the
recreational easement is in effect.

section 11. rescri tive eriod shall not run. The
prescriptive period for both adverse possession and implied
dedication shall not run in favor of the public and against
the grantor of a duly recorded recreational easement during
the period the said easement is in effect.

ection 12. no discrimination. No owner of land or
grantor of a recreational easement shall receive the 'benefits
of this act unless the said recreational easement is available
for recreational purposes to all members of the public
without regard to race, color, creed, sex, age, or country
of national origin.

e ti n liab' lit of ublic a enc . The liability
and duty of care of the state or a political subdivision
thereof, as grantee of a recreational easement, to keep
the premises safe shall be the same as that liability
held by it in fee simple for use by the public for
recreational purposes, provided, however, that the easement
has been accepted by that public body and that the grant of
easement specifically states that the grantee accepts both
the duty of care and the liability.

ection 10. construction of act. Except as specifically
recognized or provided in section 12 of this act nothing in
this act shall be construed to:

 a! create a duty of care or ground for liability for
injury to persons or property; or

 b! relieve any persons, using the land of another or
easement for recreational purposes, from any obligation which



he may have in the absence of this act to exercise c+re i+re in

his use of such land and in his activities thereon, or fr om

the legal consequences of failure to employ such care



We have discussed above a number of methods by which
owners of rea proper

f 1 erty can transfer to the state or loca,l
governmental agency aa fee simple or lesser interest in rea]

property, ere
t Wh the sale or exchange occurs at fair market

value, the tax consequences will be the same as those
result ng rom a salti f sale to a private and profitable individual
or agency. Where the transfer was an outright donation to a
public agency or a transfer at less than the fair market
value of the interest involved, there will be tax consequences
benefitting the taxpayer. The tax implications of a transfer
may occur at three separate levels of government: the local
property tax, the state income tax, if any, and the federal
income tax.

As a general rule, property taxes are assessed against
the land owner on the bs.sis of the following formula;

assessed value x millage = property tax

where the assessed value is a percentage of the f'air market
value and the mills.ge varies with the needs of the local
community and voter approval of taxation to finance these
needs. In |11!ichigan, Article 9 Sec. 3 of the Constitution of
196$ provides for uniform assessments.

"The legislature shall provide for the uniform
ad valorem taxation of real and tangible per sonal
property not exempt by law. The legislature shall
provide for the determination of true ca.sh value of
such property> the proportion of true cash value at
whi,ch such property shall be uniformly assessed, which
shall not, after January 1, 1966, exceed 50fo, and
for a system of equalization of assessments. The
legislature may provide for alternative means of
taxation of designated real and tangible personal
property in lieu of general ad. valorem taxation:
Every tax other than the general ad valorem property



shall be unifozm upon the class or classes on which
it operates."

The legislatuze carried out the constitutional mandate in

@CD Sec. 211.27, iviHA Sec. 7.27, in which the assessed

value was set, at "50/ of its true cash value", "Cash value"

is defined as ' the usual sellinp; price at the place where
the property to which the term is applied shall be at the

time of the assessment, being the price which could be

obtained therefore at pzivate sale, and not a forced or

auction sale".

should the entire fee simple be transferred from the tax-

payer, the entire property tax will of course also be

tzansfezred. ;%here an easement, be it for a path or scenic,

preservation, or conservation easement is transferred, the
savings to the taxpayer will depend upon the difference in
fair market or cash value of' the property before and after

105
the transfer of the easement. Once the interest in real

property has been transferred to the state, a municipality,
106or other local government, that interest is tax exempt'

i'roperty transferred to qualifying charities is also
exempt. This diffez'ence will be marked or negligible107

depending on the type of property involved. If swampland
is involved, for example, the land is unsuited to develop-
ment and the assessed value will change little or none,
when a preservation easement is transferred. '4here, one on the

other hand, the percolation tests are favoz'able and the area
lends itself readily to development, a conservation
easement will reduce the maz'ket and, therefore, the assessed
value of the propez'ty substantially.

105. I'J,-SA gec, 26. 1287 �!�!; MCIA Sec. 550.706�!.
106. KSA 7.7, NCAA Sec. 211.27.
107 ' Ibid.



To insure that the value of the easement is transferred
from the grantor for purposes of real pr operty taxation; the
easement should be an easement appurtenant and not an
easement in gross. Traditionally the value of an easement
has been transferred from the servient tenement to the
dominant estate of the grantee only where the easement was
appurtenant.

108

The Vichigan statute cited above deals with a
valuation question that continually concerns assessors in
rural areas which are in the process of urbanization. A 40
acre parcel of land in the country may have a cash value of
y40,000 today, but a potential cash value ten years hence of
$200,000 or more. A conservation easement today would not
change the a.ssessed value of ~20,000 at all, Ahere the
nearest subdivision is 25 miles away, any potential increase
in value is highly speculative. The statute clearly110

states that the cash value is "at the place" and ' at the time
of the assessment". The assessed value is, therefore,
920,000. The land owner may, of course, decline to grant a
conservation or preservation easement.

There is no statutory authority for the condemnation of
a conservation or preservation easement. Attorney General
Frank Kelly in Opinion //5216 stated that the Farm Land and
Open Space Preservation Act, 1974 P.A. 116, NCLA 554.701
et seq; NSA 26.1287 �! et eeq, provides a voluntary means
for private owners to relinquish the right to develop land
in retur~ for tax benefits. Because this act relies on
voluntary participation by the land owner and uses tax
tax incentives to accomplish this end, he concludes:

It is therefore my opinion that a governmental
agency may not acquire farm land and open space

]08. Stansell v. America~ Radiator Co. 16$ Mich 528, 128
iiW 789, �910! ~

109. NSA 7.7: MCLA 211 ' 27,
110. See note l07, supra.



preservation rights by condemnation,

There is, however, statutory authority for the
condemnation of public easements; rights of way,~ 111

land for a number of public purposes including public park
resorts, beaches, and other recreational purposes' - Just112

compensation is defined as the fair market value at
of the taking, and this is " determined by considerin<
evaluating all factors and possibilities that would
affected price which willing buyer would have offered
willing seller for property under the circumstances. " 113 Th
value of the land is in its natural condition and not
would be if filled or otherwise substantially altered.

Farmland and C; en S ace Preservation Act
115

The Nichigan Farmland and Open Space Preservation Act
provides tax relief on several levels to owners of farm and
other undeveloped land, who choose to ;-rant a development
ri;;hts easement to or enter into a development rights
agr cement with the state or local government. he land owner
first submits an application to either the state or local
government- lf it is accepted, the grantor of an open spac~
preservation easement gets a credit on his or her ad. valorem
property taxes for the value, if any, of the developme«
rights. If the beneficiary is the state rather than
government, the local government is reimbursed for
resultant losses in property tax revenues.

General Condemnation Statute, NSA 8 ' 11 et seq- ~
NSA 8.261 et seq.
NSA Sec. 5.2441 et seq.
State Hi hwa Commission v. Ninckle~r 62 Mich

197
56

l.11.

112 ~

113.

114.

115.. NSA Sec. 26.1287�!-�9!, MCLA Sec. 554.701-719�!  e!,
116. NSA Sec. 26. 1287 �! �!   e!, NCLA Sec. 554 -7o6



open space development rights easement, or the state income
tax revenues lost or direct payments made to the farmer.
@here termination is prior to natural termination, interest
in the amount of 6' per year is added.

119

If the natural termination date is reached, no interest
120payment is exacted from the grantor. Payment of the lien

is made either at the time the land is sold or the time the
use of the land violates the terms of the development
rights easement or agreement,

State Income Vax Conse uencesState income taxing procedures vary considerably and a
discussion of all of the Great I akes States is beyond. the
scope of this report. In Kichigan, except for the tax relief
afforded farmers discussed above, there is no charitable121

�G!�!, ' ".l~h 554 ~ 7'10�!.
�!�!, '-,CLi Sec. 554.704�!,
�2! �!, PPi,LA Sec. 554.712�!,
�3! �!, ""CI A Sec. 554.713�}.

'

�2! �!, ."CLA Sec ~ 554 ~ 712�!,
�3! �!, >~CM Sec. 554.713�}.
�0! �!, NCAA Sec. 554. 710�!,

117.,i.S~ Sec. 26. 1287
118. NSA Sec. 26.1287

Sec. 2i.1287
<.S.~ Sec. 26. 1287

120. NSA Sec. 26. 1287
~~,& Sec. 26.1287

1 21 ~ 'KSA Se c ~ 26 ~ 1 287

For farmland owners only, there is a state income tax
credit, for the amount by which their property taxes exceed
7 jo of their household income. If the state income tax
liability is less than the credit, the farm owner receives
direct payment of the difference. If for example, theproperty tax liability is y2000 per year, but the farmer' s
household. income is only $10,000. the proper y tax exceeds
7$ of the household income by $1300. If the state income tax
is $200, the farmer will receive 41100.Development rights easements must be for periods of
10 years or more, If for some reason it is terminated118

prior to the natural termination date, a lien will be
filed by the state or local government for the amount of
either the ad valorem tax revenues lost as a result of the
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deduction parallel to the federal one discussed below,
taxpayer does not have the option of either taking a
standard deduction or itemizing his deductions; one must

take the standard deduction.

Federal Income 'ax Conse uences

4 federal taxpayer, who donates an easement, either
a right of way or a scenic, conservation, or preserva,tion

easement to either a public agency or a qualifying charitable
institution, can take a charitable contribution deduction.

A gift to a governmental unit must be exclusively 'for
public purposes"i Contributions of scenic or preservation" 122

easements are of'ten valued bp their converse, the develop-

ment rights to the property. The tax court has ruled on the
question allowing the charitable deduction. ~ The following
are some other related rulings on the permissibility of' the

deduction and how one arrives at the value of the easement

contributed or the development rights foregone. An open

space easement in gross is allowable as a. deduction as a
gift of an undivided interest in property. A deduction
for a gift of a right of way easement used by the public

122. 26 USC Sec. 170 e!�!.
123. 1"ai v. . I.R., 27 TC 866 �957!, Rev. Rul.

64-205, 1964-2 CB 112.
124. 26 USC Sec. 17Q  f !  P! i  h! �! Reg Sec. 1.17OA b!  a! ~

Subsection  iii! inc ludes: "a lease on, option to
purcha,se, or easement with respect to real property
granted in perpetuity to an organization described
in ..ubsection  b!�! A! exclusively for conservatio
purposes", subsection  c! defines "conservation
purposes':

 i! the preservation of' land areas f' or pubi>
outdoor recreation or education or scenic
enjoyment;

 ii! the preservation of historically importa
land areas or structures; or

 iii! the protection of natural environmental
systems.'
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Value of Fair hlarket Value Fair Y~arket ValueEasement He f ore Trans f er A f .e r Trans f er
The importance of determining values by this formula can
be seen by an examination of the donation of a beach and
of an open space easement. The beach can probably be valued
by itself and the taxpayer might very well get a larger
deduction where this method permitted. Under the difference
formula, however, the remaining property may have declined
only slightly in market value as the use of the beach is
still permitted to the landowner as a member of the public
and the quality of life on the remaining parcel may not
have changed appreciably. The value of an open space will
depend upon whether development pressures presently exist
or are merely future and speculative hopes' IAhere a taxpayer
later donates the servient tenement as well, the value of
the charitable deduction is the fair market value of the
property minus the easement donated. earlier.

125 ~
126.

Rev. Rul. 74-583, 1974-2
Rev. Rul. 64-205; 1964-2
Regs. 1.170 A4 c!�!.
Rev. Rul. 75-373' 1975-2
Rev. Rul. 73-339 1973-2
Rev. Rui. 76-376, 1976-2

Ca 80.62; 26 USC 170  e!�!

127
128.
129 '

C~ 77.
CS 68 ~
C~ 53 ~

125for skiing and hiking is permitted. A gift of a scenic
easement to a governmental body was allowed, howeverbasis of the remaining property was reduced by the proportion126of the basis attributed to the scenic easement. Xf, for
example, the taxpayer had purchased the property for y50,000
and had taken no depreciation on it, so that the basis
remained $50,000 and at the time of the transfer the fair
market value of the total was $120,000 with the scenic
easement worth ~~ 20,000, the basis on the portion retai~ed
is reduced by 410,000 to $40,000. The value of an open space
easement in perpetuity to a b~ach is calculated according
to the following formulai

127, 128



The amount of the chazitable deduction allowed in any
one year depends upon the category of property involved ~
The maximum allowable deduction to qualifying charities
is 50<q~ of the taxpayer's "contribution base". The contribution
base equals the adjusted gross income. The interest in real
property of concern to us here will either be short term

capital gain pz opez'ty, held f or one year or less, oz ion.�
term capital gain property, held for a period in excess of
orle yeaz . For short term capital gain property, the amount
of the deduction allowed is the fair market value of the

property if' it were sold on the date of the contribution

less the amount which would have been ordinary income to

the taxpayer had the property been sold, In effect, the131

deduction equals the basis of' the short term capital gain

property.

The 50fo of adjusted gross income is reduced to 30$

allowable in any one year where the property is long term

capital gain property, that is a capital asset held by132

the taxpayer f' or more than one year. Although the 30$
ceiling may not be sufficient to accommodate all of the
value of an extensive interest in land, the taxpayer is

permitted to caz'ry the excess capital gain property contribu-
tion over to the next five years. This carry over is, however,
also subject to the same 30/o ceiling. 133

There is an exemption from the 30%%d ceiling requiz'ement
which allows a taxpayer to contribute up to the 50% limiti
if he or she wishes to reduce the amount of the long term
capital gain which would have been realized had the
Property been sold and not contributed by 50$ �2.5g for a
co rporation!. These alteznatives are compared in tin the

130 ~

131 ~
132,
133.
134.

Those charities listed under 26 USC 170 b!�! A!,
which includes governmental units, listed under
Sec. 170 c! �!.26 USC 170 e!, Sec Sec. 617 d!�!, 1245 a!, 1250 a!.
26 USC 1222.
26 VSC 170 b!�! c! ~26 USC 170 b!�! C! iii!; 26 USC 170 e!�!�! ~



following example If a. married couple filing jointly has
an adjusted gross income of 4'120,000, long term capital
gain property to contribute with a basis of @~40,000 and a
value of $80,000, in order to avoid confusion and, assuming
no other deduction, the tax when 30'. of .~80,000 or;p24,000
is deducted will be $40,060, and the tax when $0~~' of
460,000 - the contribution minus 50<a of the long term
capital gain that would have been realized had the property
been sold or y60,000 is deducted will be $20,604 for the
tax year 1978. The taxpayer's election will of course,
depend upon his or her total financial circumstances, but
the approximately $20,000 difference in the total amount
that could be deducted, is saved in taxes if the contribution
is all made in one year. The tax must reduce the contribution
by 50/o of the value over basis �2,5~ for corporations! for
all contributions that tax year. He or she may not use the
30fo rule for some and the 50> rule for others.1 5

A taxpayer may contribute a remainder interest in
property reserving a life estate ~ The value of the remainder
if transferred in trust is the fair market value at the
time of the contribution in accordance with Sec. 20.2031-i,0
of the Federal Zstate Tax Regulations, If the remainder is
not transferred in trust, the value is the fair market value
with depreciation computed by the straight line method and
depletion discounted at 6f, per annum,

136

The value of a gift of land may be deducted from the
value of a decedent's gross estate for purposes of Federal
Estate Taxes, where the land is given ' exclusively for
public purposes".

If the gift is an intervivos transfer, the value may be
deducted for Federal Gift Tax purposes if the donation is to

135 ' 26 USC 170 e!�! B!.
136. 26 USC 170 f!�!; Regs. 1 ' 170A-12.
137. 26 USC Sec. 2055 �970!.
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�138
a public agency for exclusively public purposes."

This survey of' tax consequences shows that the donatio
of a scenic conservation. or preservation easement, whey s

the landowner relinquishes the right to f'urther develop

his or her land, gives all taxpayers a substantial property
break, where the development rights are not f'uture possibili
ties and therefore, speculative, but have real present

market value. In Michigan, at least, there are no state

income tax consequences of such a gift, unless the taxpayer

is a farmer with a marginal 'ncome. From the Federal tax

standpoint, whether Income, state or Gift tax, the benefits

of a donation of an interest in land accrue only to those

in the higher income tax bra=kets. 139

138. 26 USC Sec. 2522 a!�970!.
139. See example af'ter note 1�, supra.



The most direct way of acquiring public access sites is
to purchase them from the present landowner. Where the land-
owner is unwilling to sell, the governmental agency can
condemn the land for a "public purpose" and then compensate
the owner, Where this is beyond the financial capability
of the governmental unit, there are several ways of providing
for public use of land at little or no cost to the public
coffers. Where the public has used the access site and the
landowner has acquiesced for a sufficient period of time,
an implied dedication of the land to the public may be
found. If the landowner wishes to subdivide the property, the
government can exact a dedication of land for an access site
from the owner in exchange for approval of the subdivision.
Xn order to do this the governmental unit must show that the
increased population due to the subdivision necessitates new
parkland.,Custom is a doctrine that can be used in those rural
areas having a long tradition of free and open public use.
Evidence from the voyagurs and Native American traditions
will be particularly' useful as evidence. The rationale of
the Hawaiian cases can be used in the northern Great lakes
area, although the application will be local ard not state-
wide. Sale and. leaseback arrancements like those initiated
for acquisition of national parkland will be appropriate
in some situations and particularly beneficial from the
perspective of retired landowners. The effect will be that
of a negative mortgage with no property tax payments, There
will be no capital left at the end, but this will be balanced
by substantially reduced living expenses for those who must
stretch their social security checks in. periods of rising
inflation.
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The success of these ways of creating public acaccess
sites depends upon a combination of governmental finainancial
and enforcement ability and incentive to encourage

e

cooperation of the private landowner. The transfex' pf
development rights concept may be advantageous to un ts of
government because it places the cost of additional
development in the private sector. The farmland and open
space easement provisions encourage the participation of
the landowner providing tax relief that permits him or her
to resist. development pressures.

The proposed public recreational easement act allows
the landowner to permit public use of the land and avoid

incurring liability fox public injury. Mhere the easement

is recoxded, the property owner does not risk losing the land
und.er the theory of' implied dedication.

There are tax incentives built into several of the

proposed mechanisms f' or acquiring public access sites. The

circumstances and income af the landowner-taxpayer will
dictate which is the most appropriate to each individual
situation. These incentives can be effectively employed

when they are made a paxt of an overall, comprehensive,
long-range land use planning pxogram.


