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THE FISHERY CONSERVATION AND MANAGIMENT ACT OF 1976

THE REGULATORY FRAMEJ4CRK FOR GULF OF MEXICO FISHERY

MANAGEMENT

Introduction

In April of 1976 Ccngress enacted the Fishery
Conservation and Management Act of 19?6.1/ With 1its
adoption came a new focus and sccpe for the managenent
and conservation of United States marine fisheries.

The new focus incorporates blological, economic, |
soclal, and ecological factors into the managemnent of
those fisheries; the new scope extends U.3. flshery
jurisdiction to 200 miles from our shores.Z/

The Fishery Conservation and Management Act of
1976 delegates to the Secretary of Commercej/ regulatory
power over U,S. marine fisheries within that area
designated as the fishery conservation zone (FCZ),

That zone is defined in the following manner: "“The
inner boundary of the fishery conservation zéne is a
line coterminous with the seaward boundary of each of
_the coastal 3tates, and the outer boundary of such zone
is a line drawn in such a manner that each point on 1t
is 200 nautical miles from the baseline from whlch the
territorial sea 1s measured.” /

Jurisdiction over those fisheries within the
-1-



territorlal sea remains with the coastal states except
where it 18 shown that a fishery ls engaged in |
“predominantly” in the fishery conservation zone and -
a states' action vis a vis that fishery "substantially.
and advegsely" impacts Federal management of that
fishery.

The Act also establishes elght Regional Fishery
Management Councils {Councils) which are vested with
threshold management responsibility over those fisheries
within their region of Jurisdiction.?/ The primary
function of these Councils is the preparation and
maintenance of Fishery lManagement Plans (Plans) for those
fisheries for which the are re5ponsible.8 Plans must

conform to established national standards as adopted

by the Fishery Conservation and Management Act. Those

standards are:

(1) Conservation and management measures
shall prevent overfishing while achieving, on &
continuing basis, the optimum ylield from each
fishery.

(2) Conservation and management measures shall
be based upon the best sclentifle information
avallable.

{3) To the extent practlcable, an individual
stock of fish shall be managed as a unit throughout
1ts range, and interrelated stocks of fish shall be
managed as & unit or 1n close coordination.

(4) Conservatlon ahd management measures shall
not discriminate between residents of different

states.

(5) Conservation and management measures shall,
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where practicable, promote efficliency in the
utilization of fishery resources; except that no
such measure shall have economlc allocatlion as 1lts
sole nurpose. i

(6) Counservation and mansgement neasures
shall take into account and allow for variations
among, and contingencies in, flsheries, fishery
resources, and catches.

(7) Conservation and management measures

shall, where practlcable, minimize costs and
avoid unnecessary duplication,

One such Councll established by the Act 1s the Gulf
of dexlco Flshery Management Councll (Gulf Council)lO/
composed of the States of Alabama, Florida, Louiéiana,
Mississippl, and Texas. The geographlic scope of that
Council's Jurisdictlon ranges from "the seaward boundary
between /the/ counties of Dade and ilonroe in the State
of Florida, and »roceeds due gast to the cutward .
boundary of the fishery conservation zone" as established
betwWween the United States and Mexico along the border
of Texas.ll/

The fishery management plans promulgated by the Gulf
Counicll, as well asg by other Counclls, are required to
incorporate a description of the exlsting legal/management
regime for the fisheries within thelr jurisdiction.

This description is to 1nclude such matters-as inpacting
federal, state and local laws and regulations as well as
relevant international agreements and/or treaties and
any applicable Indlan flshlng rights establlshed by

12/
treaty or otherwise.



This paper will describe the present regulatory
framework for management and conservation of the
fisheries within the jurisdiction of the Gulf of liexlco
Fishery Management Councll, That framework will be
set forth in response to the requirements of the
regulations promulgated by the National Oceanographic and
Atmospherilc Admihistration and in accordance with the

13/
format establlshed thereby.

Backzround

The Fishefy Conservation and HManagement Act appears
on first readlng td define the division between state and
Federal regulatory control over fisheries within Unlted
States waters, However, that dichotomy 1s not so clearly
apparent when viewed in historical perspective. 4n
understanding of the evolutlion of state versus Federal
control over marine resources is a prerequisite to an .
accurate evaluation of the existing regulatory framework
for fisherles management.

Initially, in addressing the questlon of state control
over nmarine fisherles, the United States Suﬁreme Court
took the positlon that states possessed an ownership
interest in flsh and wiii}lfe and could exercise control

based on that lnterest. However, the Court began

15/
retreating from that position and in 1948 in Toomer v,

Witsell held that the theory of state ownership was

.



merely a "fliction expressive in legal shorthand of the
importance to its people that a 3tate have the power to
preserve and regulate the exploitation of an lmportan
resource."lé/ |

In 1953, apparently in response to coastal state
dissatisfaction regardling their regulatory'authority
over marine resources, (ongress enacted the Submerged
Lands Act.l?/This Act granted to coastal states "tltle to
and ownership of . . . natural resources"™ in the lands
beneath navigable waters in the territorial sea.lB/
Within such waters, states were granted the "right and
power tn manage, administer, lease, develop, and use the
sazid land and natural resources . . ." Wlth the Act
defining natural resources to include fish and other
marine animal and plant life.ig/

However, the Supreme Court in Douglas v, Sea-Coast

Products, Inc. has indlcated that state interest under the

Submerged Lands Act is not that of ownership but rather
only the power to administer and control those resources
"in conformity with federal laws and Constitution."ZO/
Coastal states may apply "reasonable, non-dlscriminatory
conservation and environmental protectlion measures”
within their geographical jurisdictional conrines.21/
The seaward extent of state jurisdlction under the
Submerged Lands Act has been held to be three nautilcal

22/ _
miles from the "baseline" as defined in internatlional
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23/
law. A variance in the three-mile rule occurs along

the Gulf of Mexico coasts of Florida and Texas, It
has been held for those regions that the séaward extent
of jurisdiction 1s nine nautical mlles (L.e., three
marine 1eagues).24/

However, there are two pre-Submerged lLands Act
judiclal exceptions to this three-mile limitation on
state jurlsdictlon. Those exceptions address the lssues
of a state's right to control the activlities of 1ts
citizens and the propriety of state landing laws,

In Skiriotes v. Florida at issue before the United

S tates Supreme Court was the valldity of a Florida law
prohibiting Florida residents from using certalin gear
in the harvesting of sponges outside the Lerrlitorial
waters of the state. The regulation was upheld as a
valld exercise of state police power based on the right
of a state to extraterritorially control 1ts citizens
sc long as such control does not contravene federal
law.zs/

The second exception arose under Bayslde Flsh Co.

v. Gentry, wherein the U.S. Supreme Court upheld
Ccalifornlia’s right to regulate sardine processing although
' such regulation applied to fish caught outside the
territorial waters of the state. The purpose of the
regulation was found to be the prevention of the depletion
in loecal fish suppllies and a necessary gggulatory measure

to prevent the avoldzneces of local laws,

-6~



The Fishery Conservation and Management Act calls
into question the viability of these two bases for
extraterritorial state jurisdiction. By its terms, the
Act would restrict state jurisdiction to state boundaries,
except in the case of state registered vessels, by 1ts
prohibition against direct or indirect state regulatlon
beyond state waters.Z?/

State regulation within territorial waters is not
without parameters, The state ls subject to federal and
Constitutional limitations on its exercise of police

power, In Toomer v. Witsell, supra, the U.S. Supreme

Court struck down a South Carolina statute imposing a
82500 license fee for nonresident fishermen where state
resident license fees were only 325.28 Such a discriminatory
regulation was held to be violative of the privileges and
immunities clause of the U.S. Constitution. The
discriminatory scheme would be justifiable only upon a
showing of a substantial reason for the disparity and that
the regulation was fesponsive thereto. Toomer also
struck down a South Carolina statute requiring all shrimp
boats fishing within state waters to unload‘their catoch
at South Caroclina ports., Such a regulation was found to
_be a direct burden on interstate commerce and thus
violative of the commerce clause of the Constitution.zg/
A further limitation on state power 1s the equal

30/
protection clause of the Constlitutlon. In Taksahaski v.

-7-



31/
Fish and Game Commission, a California statute prohibiting

the lssuance of a commerelal fishing llcense to persons not
eligible for citizenship was struck down aé a violation
of equal protectlon guarantees. It was found that the
statute was directed at resident allen Japﬁnese and aé

such was held to be an impermissible classification for

legislative purposes.,
32/

Finally, in Douglas v. Seacoast Products, Inec,

the U.3. Supreme Court invalidated two Virglinla statutes
which limited the issuance of commerclal fishing licenses
to United States citizens and denied non-residents access
to the Virginia portion of Chesapeake Bay for the purpose
of menhaden fishing. The fishing boats of Seacoast |
Products, a Delaware corporation, were enrfolled and licensed
as United States fla; ships under the Federal Enrollment
and Licensing Act.33 The Court held that such enrollment -
and licensing implies the authority to engage 1in the
activity for which the boate were licensed. As such they
were granted the right to fish in Virginia waters Jjust

as would be Virginia residents. The regulations were
atruck down as being in conflict with federal law and thus
in “derogation of the Supremecy Clause of the Constitution.
" Hence, enrolled and llcensed vessels must be treated

34/

on equal footing with state resldents.

It is against thls historical background that the

framework for current menagement must be viewed. Though-
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there are no dafinitive parameters withln which the state
and federal government must function, 1t 1s clear that
cooperative management is the keynote in the Fishery'
Conservation and Management Act.aj/FUr cooperative
management to be successful the existing regluatory
structure must be determined. Such an approach is directed
by the FCMA and the existing regulatory regime must be set
forth in fishery management plans prepared by the Councils.36/
The regulatory framework for the fishery management plans

of the Gulf of Mexico.Fishery Manaegement Council 1is

discussed below.

Regulatory Framework

Natlonal Oceanographic and Atmospheric Administration
Regulation 602, Guidlines for Development of Fishery
Management Plans, requires the inclusion in each plan
submitted to the Secretary of Commerce by the Gulf Counecll
a deseription of existing "fishery management Jurlsdiction,

37

laws and policles.” This requirement includes the following
detailed descriptive elements:

(1) Management institutlons,

(11) Treaties or international agreements.

(111) Pederal laws, regulations and pollicles,

(iv) State laws, regulations and policies.

(v) Local and other applicable laws, regulations,

and policies.38/

These elements will be addressed in the order glven,



1, Management Instlitutions

a., Reglional

Each state within the Gulf Reglon is a participant
in the Gulf States Marine Flsherles Compact.Bg/Though not
a regulatory body per se, the Compact serves in a quasl-
regulatory capacity functioning in an advisory role for
state agencies vested with fishery management responsibility.ho/

The purpose of the Compact 1s "to promote the better
utilizatlon of the fisheries, marine, shell and anadromous,
of the seaboard of the Gulf of Mexlco, by the development
of a joilnt program for the promotion and protection of
such fisheries and the prevention of the physical waste
of the fisheries from any cause.ul/

The functloning body of the Compact is deslgnated the
“Gulf States Marine Fisherles Commission". The Commission
is composed of three representatives from each member state:
the head of the administrative agency charged with conser-
vation of fishery resources; a member of the state
leglslature; and a knowledgeable and 1nterested'citizen
to be selected by the governor.uz/

The duties of the Commission focus on the effective
utilization and conservatlon of the fishery resources
of the Gulf Coast. The powers given the Commisaion are
as follows:

The commission shall have power to recommend
the coordination of the exercise of the pollce powers

~-10-



of the several states within their respective
jurisdiction to promote the presarvation of thess
fisheries and thelr protectlon against overflishing,
waste, depletion or any abuse whatsoever and to
assure a continulng yield from the fishery resources

of the aforementlioned states. To that end the commission
shall draft and recommend to the governors and leglslatures

of the . . . signatory states, leglslation dealing with
the conservation of the marine, shell and anadromous
fisheries of the Gulf seaboard. The commission shall
from time to time present to the governor of each
compacting state 1ts recommendations relating to
enactments to be presented to the leglslature of that
state in furthering the interest and purposes of this
compact, The commission shall consult with and advise
the pertinent administrative agencies in the states
party hereto with regard to problems connected wilth
the fisheries and recommend the adoptlon of such

regulations as 1t deems advisable. The commission shall

have the power to recommend to the states party hereto
the stockling of the waters of such statea with fish
and fish eggs or joint stocking by some or all of fhe
states party hereto and when two or more states shall
jointly stock waters the commisslon shall act as the
coordinating agency for such stocking. 43/

b. 3tate

Alabama - Pursuant to the Code of Alabama, those
seafoods "exlistling or living in the waters of Alabama not
held in private ownershlp" are the ‘broperty gf the state
to be held in trust for the people thereof."‘u/

Control of marine resources 1ls vested exclusively
in the Department of Conservation and Natural Resources.u5/

Florida -~ The Department of Natural Resources for
the 3tate of Mlorida is "charged with the administratlon,
supervision, developmentugnd conservation of the natural

resources of the state,” The Division of Marlne Resources



of that department 1s vested with the duty of preserving,

managing and protecting the marine, crustacean, she}l and
b7
anadromous fishery resources within state waters,

Further responsibilities of the Divlision of Marlne

Hesources lnclude:

. + » to regulate the operations of all fishermen
and vessels of thils state engaged in the taklng of
such filshery resources within or without the
boundaries of such state waters, to issue llcenses.
or provide for the issuance of llcenses, prescribed
by the legislature, for taking of the products of any
or all such fisheries and the processing at sea or

on shore within this state; to secure and malntaln
statlstical records of the catch of each such
species by various gear, by areas and by other
appropriate classification; to conduct sclentific,
economic and other studles and research, and to enter
into contracts for such studles, all of which

duties and operations shall be directed to the broad
objective of managing such flsherles 1n the interest
of all people of the state, to the end that they
shall produce the maximum sustained yleld conslstent
wlth the preservation and protection of the breedlng
stock, 48/

The ownershlp of all fish, shell fish, sponges,
oysters, clams and crustacea found within the Gulf of
Mexico within the Jurisdiction of Florida are consldered
the property of Florida and "may be taken and may be used
by its citizens and persons Rg} citizens" subject to the

restrictions of Florida law.

Loulsiana - The control endisupervislon of &ll aquatilc
1ife in the state is veﬁted in the Loulslana Wildlife and
50
Fisherlies Commission. The Department of Wildlife and

Fisherlies 1s charged with the responsibllity to control and

»l2= -



supervise all fish and other aquatic 1life within the
state and is directed to execute those laws “enactedlfor
the control and supervision of progress relating to the
menagement, protection, conservation, and feplenishmeht
of wildlife, fish and aquatlc 1ife in the state and the
regulation of the shipping"” of flsh.51/

All fish or parts thereof, and their products,
existing in state waters are owned by the state, Fish
may not be taken, sold or possessed eXcept as permitted
by law, and the state's title to such fish obtalns for
the purposes of regulating and controlling thelr use
and disposition even 1f such fish are taken according to
law,.

Mississlppl - The Mississippl Marine Conservation
Commission is vested with the power " to manage,
control, supervise and direct any matters pertaining to
all saltwater aquatic 1life” within state waters.jj/

na1]l seafoods existing or living in waters within
the territorial jurisdlction of the State of Mississippl
not held in private ownership” are the property of the
state.su/

The declared public policy of the state regarding
seafood (oysters,‘aalt-water fish, saltwater shrimp,
gsea turtles, crabs, dlamond back terrapin, and all other

gpecles of marine or salt-water animal 1life)} i1s directed

at the "protection, propagatlon and conservation" thereof,

-13-
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Texas - All marine fishery resources in state waters

are in the ownership of the State of Texas. Those
resources are subject to the regulatory control of the

57/
Parks and Wildlife Department.

2., Treatiles or international agreenents

There are three international fishery agreements
which could reasonably be expected to impact upon Gulf -
Council mensgement programs, Those agreements are the
Governing International Flshery Agreements (GIF&)ﬁB/with
the countries of Mexico, Japan and Cuba. Though. the
GIFAs do not focus upon speoific fisherles, thelr
existance presents a basls for those countrles to request
fishing permits for the fcz 1n the Gulf reglion. Any
other country having such aﬁ agreement with the United
States may likewise request a fishing permit for Gulf
of Mexico waters.

The general tenor and compositlon of the GIFAs are
similar. They spell out the basic guldelines within which
thoses countries may undertake to flsh withln U.3. waters.
Nations are allowed to fish within the fcz for only such
- types of fish as they are “"permltted” to catch and only
in designated amouﬁts. The agreements reclte recognition
of U.S. control over the fez as set forth in the Act and

the agreement of such nation to comply with the terms of .

the PCiA vis a vis forelgn fishing procedures.

14—



Finally, in additlon to the permltting procedures
being agreed to, the party nations agree to cooperaté
in the management and conservatlon of flishery resources
of common interest, |

The actual impact on Gulf Councll nanagement
procedures only occurs when there is a permit application
filed for a managed fish stock. That appllcation is
evaluated by the Council in light of applicabie management
plans and avallable forelgn allocatlon and a decislon 1s
rendered on the request. The Councll communicates its
recommendations regarding the appllcatlon to the Secretary
of Commerce,who, in consultation with the Secretary of

59/
State, makes a final decision regarding the application.

3._ Federal laws, regulations and pollcles

The list of federal laws and regulatlions potentlally
impacting Gulf Counocil management decislions 1s extensivve.
A brief discussion of the most slgnificant will be
presented here. The provislons treated will be those
which involve fishery management from a marine blological/
ecological standpoint rather than economlec or soclal.
Because the interface between various federal laws and
the FCHMA would var& depending on the fishery ilnvolved,

only & broad overview will be provlded.

- 60/
a. Endangered Specles Act of 1973

Pursuant to the Endangered Species Act of 1973, the

-15=-



Secretary of Commerce or the Secretary of Interlor is
directed to determine by regulation whether any subspecles
of flsh or "any other group of fish . « . of the same

species or smaller taxa in common spatial arrangement

61/
that interbreed when 2a;ure" is an "endangered" or
2
“threatened" specles, An "endangered specles" 1s one

considered in danger of extinction throughout all or
a slgniflicant portion of lis range,éj/while a threatened
species” 1s one which 1s "llkely to become an endangered
specles within the foreseeable future throughout all oxr
a slgnificant portion of its range."éu/

The factors consldered in concluding that a specles

is "endangered" or "threatened" are:

(1) the present or threatened destruction,
modification, or curtallment of 1lts habltal or range;

(2) overutllization for commerclal, sporting,
gelentific, or educational purposes;

(3) disease or predation;

{4#) the inadequacy of exlsting regulatory
mechanisms; or

(5) other natural or manmade factors affecting its
continued existance. 65/

The Secretary of Interlor is required to publish
in the Federal Register a list of all species determined
* to be threatened or sndangered and promulgate such
regulations as aretnecessary to assure the conservation
of such specles,

The Act makes 1s unlawful, regarding endangered

-16-



species, for any person subject to the jurisdietion of
the United States to: |

(x) import any such species into, or export any
such specles from the Unlted States; :

(B) take any such specles within the Unlted 3tates
or the territorial sea of the United States;

(C) take any such speciles upon the high seas;

(D) possess, gell, deliver, carry, transport,
or ship, by any means whatsocever, any such specles
taken in violation of subparagraphs (B) and (C)i

(E) deliver, receive, carry, transport, or ship
in interstate or foreign commerce, by any means
whatsoever and in the course of a commerclal activity,
any such specles;

(F) sell or offer for sale in interstate or
forelgn commerce any such specles; or

(G) violate any regulation pertalnlng to such
specles or to any threatened specles of fish or
wildlife listed pursuvant to section 1533 of this
title and promulgated by the Secretary pursuant to
authority provided by this chapter. 66/

B, HMarine Mammal Protectlon Acl

The stated fludings and purpose of the Marine
Mammal Protectlon Act are that "certain specles and
population stocks of marine mammals are, or may be,
in danger of extinction or depletion as a result of
man's activitles,"67/and that "they should not be
permitted to dimiﬁish beyond thelr optimum sustalinable
population."68/

Based on these conclusions, through the exerclse

of the commerce powers of the Constitution, Congfess

-17-



vested regulatory authority over marine mammals in the
3ecratary of Commerce and the Secretary of Interior.ég/
The scope of that authority extends over water subject
to the jurisdiction of the United States, l.e., the
territorial sea and the fishery conservatlon zone
established by the Fishery Couservation and Management
Act of 1976.

That regulatory agthority requires the promulgatlon,
“on the basis of the best sclentific evidence avallable
and in consultation with the Marine lHammal Commission”
(established by the Act)?O/of "such regulatlons wilth
respect to the taking and importing of animals from
each specles ﬁf marine mammal {(including regulations on
the taking and importing of Iindividuals within population
stocks) as he deems necessary and appropriate to insure
that such taking will not be to ths disadvantage of
those species and populatlon stocks and will be conslistent
with the purposes and policies”of the Act.?l/

Penaltles are imposed for viclatlons of the Act and
regulations promulgated pursuant thereto.?sznforcement
authority is vested in the Secretary of Commerce or

73/

the 3ecretary of Interior as appropriate.

' f 74/
oc. TFish and Wildlife Act of 1956

This Act established within the Department of
Interior the United States Fish and Wildlife Service

thus replacing the previously existing Bureau of Sport

~18-~



Fisheries and Wildlife and United States Fish and Wildlife
Service,

The Fish and Wildlife Service is the princlpal -
federal agency responsidble for preservlng.-protecting,
and enhancing flsh and wildlife resources and environments,

Tts function in this regard is both advisory and regulatory

in nature.?s/The Service is charged wlth administratlve
responsibility under the Endangered Specles Act.?6/the
Marine Mammal Protectlon Act.??/and the Anadromous Fish
Conservatlion Act.?B/These responsibllities are shared
with the Natlonal Marine Fishery Service.?g/

Certain of the functions performed by the Service
are enunerated in Section 742d of the Fish and Wildlife
Act

The Secretary shall conduct contlnulng investigations,
prepare and disseminate information, and make perlodlcal
reports to the public, to the President, and to Congress,
with respect to the following matters:

{1} The production and flow to market of fish
and fishery procucts domestically produced, and also
those produced by forelgn producers which affect
the domestic fisheriles; :

(2} The availability and abundance and the
biological requirements of the fish and wildlife
resources;

(3) The competitive economlc posltion of the
various fishery products with respect to competltive
domestic and forelgn-produced commodities;

(4) The collection and dissemination of
statistics on commercial and sport fishingi

(5) The collection and dissemlnation of
statistlcs on the nature and avallability of wildlife,
progress in acquisition of additional refuges and
measures being taken to foster a coordinated program
to encourage and develop wlldlife values;

(6) The improvement of production and marketing

-19-



practlces in regard to commerclal specles and the
conduct of educational and extenslon servlices
relative to commercizl and sport flshing, and
wildlife matterss

(7} Any othar matters which in the judgment
of the 3evretary are of public interest in connection
with any vhase of filsh and wildlife operatlons. 80/

d. Anadromous Fish Conservatlon Act

81/
The Anadromous Fish Conservation Act  establishes

a framework for state and federal (Secretary of Interior)
cooperative agreements for "the purpose of conserving,

developing, and enhancing within the several 3tates 82/
2

the anadromous fishery resources"™ of the United States.
that are subject to depletlon or regarding which the
U.S. has made an international conservation commltment..

In furtherance of the purposes of the Act the
Secretary of Interior is authorized to

(1) . . . conduct such 1nvestigations, englineering
and bioclogical surveys, and research as may be
desirable to carry out the program; (2} to carry
out stream clearance activities; (3) to construct,
install, maintaln, and operate devices and
gtructures for the improvement of feedling and
spawning condition, for the protection of flshery
resources, and for facllitating the free migration
of the fish; (&) to construct, operate, and maintaln
fish hatcheries wherever necessary to accomplish

the purposes of . . « /the Act/; (5) to conduct

such studies and make recommendation as the
Secretary determines to be appropriate regarding the
development and management of any stream or other
body of water for the conservatlion and enhancement
of anadromous fishery resources . . . » 83/

e, Marine Protectlon, Research and Sanctuaries
84/ -
Act of 1972
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nder this et the Secretary of Commerce is vested
with the authority to designate as marine sanctuaries.
those arzas of ocesn waters within U.5. jurisdietion.
and superjacent to the continental shelf of'the United
States which are determined to be necessary "for the
purpose of preserving or restoring such areas for thelr
conservation, recreational, ecological, or esthetic
value."85/The designations are to be made after consultatlon
wlth other Secretaries (e.z., Interlor, State, Defense)
and with thes agreement of the Governor of any affected
state to the extent of state water lnvolvement.

Upon designation of a sanctuary, the Secretary of
Commerce 1ssues such regulations as are necessary .
to control activities in the sanctuary consistent
with the purposes of the sanctuary. Those regulations
may address such actlvitles as fishing, boating, etc.,
and violations are proscribed and penalized under the

86/
Act.,

f., Coastal Zone Management Act of 1922

Regulations promulgated by the National Qceanographic
‘and Atmospheric Administration regarding the content
of fishery managemeﬁt plans mandate that those plans
"should be conslstent with" state coastai_zane management
programs approved in accordance wlth the Coastal Zone

87/ | ,
Management Act of 1972, That Act basically provides a .
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framework for federal support for state programs dirscted

at coastal zone management in accordance with standards
88/
established by ths federal government.

Congressional conclusions juatifylng enactment of
the 4et inelude Tindlnss that:

(2} There 1s a national interest in the
effective management, beneficial use,; protectlon,
and develoninent of the coastal zone.

(b} The coastal zone is rich in a variety
of natural, commercial, recreational, ecologlecal,
industrial, and esthetlic resources of Ilmmedlate
and potential value to the present and future
well=-belng of the Hatlon. ,

(¢} The increaslung and competing demands upon
the lands and waters of our coastal zone occasioned
by population growth and economic development,
including . . . harvesting of fish, shellflsh,
and other living marine resources, have resulted
in the loss of living marine resources, wildlife,
nutrient-rich areas, permanent and adverse changes
to ecological systens, decreasing open space for
public use, and shoreline ercsion.

(3} Th= coastal zone, and the fish, shellfish,
other living marine resources, and wildlife therein,
are ecologlcally fraglle and consequently extremely 89/
vulherable to destruction by man's alterations . . . .

The raquired contents of an approved coastal zone

managenent program are:

(1) An identificatlon of the boundaries of the
coagtel zone subject to the management program.

{2) A dafinition of what shall constltute
permissible land uses and water uses within the
soastal zone which have a direct and signifiecant
impact on the ccastal waters, _

(3) An inventory and designation of areas of
particular concern within the coastal zone.

(4) An i1dentification of the means by whlch
the state proposges to exert contral over the land
uses and water uses referred to in paragraph (2),
including a listing of relevant constitutlonal
provisions, laws, regulations, and judicial decislons.

(3) Broad zuldslines on prioritles of uses 1n
partlcular areas, including specifically those uses
of lowest priority.
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() A description of the organlzational
structure proposed to implement such management
Program « .« +

(7) A definition of the term "beach" and a
planning proceas for the protectlon of, and access
to, public beaches and other publis coastal areas
of environmental, recreaticnal, historlcal,
esthetic, ecological' or cultural valus,

(8) A planning process for energy facllitles
1ikely to be located in, or which may significantly
affect, the coastal zone . . . .90/

g. National Environmental Pollcy Act

Pursuant to 50 CFR 602.5, Procedures for development,
review, and amendment of fishery management plan, the
Gulf Council 1s dlirected to comply wlth the requlrements
of the National Environmental Polley Act.gl/Thls Act
requires the preparation of a detaliled "Environmental
Impéct 3tatement to accompany any major Federal actlons
which significantly affect" the environment.gz/

Environmental Impact Statements must describe:

(1) the environmental ilmpact of the proposed

actlon,
(11) any adverse environmental effects which

cannot be avolded should the proposal be implemented,
(111) alternmatives to the proposed actlon,
(iv) the relationship between local short-term
uses of man's environnent and the malntenance
and enhancement of long-term productivity, and
(v) any irreversible and irretrievable
conmitments of resources which would be involved
in the proposed actlon should 1t be implemented. 93/

The federal agency undertaking a progrem makes an
initial determination of whether an Environmental Impact
Statement is appropriate. If the declslon is that one is’

not required, it makes a negative declaration. If a
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statement 13 required, 1t 1s to be prepared in consultation
with other federal agenclas with jurisdictlon or expeftise
regarding any environﬁental impacts involved. These
statemeagﬁ are subject to state, publlc, aﬂd judicial

review.

h. Outer Contliaental 3helf Lands Act of 1953

In 1953 the Congress resolved an ongoing court dlspute
regarding ownership of the outer continental shelf lands
between the coastal states and the Federal government.gé/
Congress declared the outer continental shelf to be
federal land in the Outer Continental Shelf lLands Act
of 1953.97/That legislation was subsequently affirmed by
the U.S. Supreme Court and the fedesral government has
since managed resource development of such lands, The
rules for development are set forth by the Bureau of
land Managenent and USGS regulatlons promulgated pursuant
to the Act.98/ _

There are various other federal statutes which
might have potentlal. impact upon Gulf Council management
programs. Those lnclude:

99/
(1) Estuarine Areas Act;
, 100/
(2) Submerged Lands Act of 1953:
(3) Conmercial Fisheriés Research and Development

101/

Act of 1964; _
_ . 102/
(4) Tish Hestoration and lManagement Projects Acty
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(5) State Commercial Fisherles Zesearch and

103/
Development Acty
104/

(6) Reefs for Harine Life Conservation Act and

105/

(7) S3ponge Act.

4., BState laws, regulations and vollciss

This section will describe those state laws,
regulations and pollcies which have direct or potenflal
impact upon Gulf Council fishery management programs. A
general overview will be provided with selective
discussion of the more significant provislons. It should
be noted that most states have numerous laws directed _.
at fisheries and assoclated activities, Hot all of these
provisions will be treated but categoric reference willl

be provided.

a., Alabama

106/
As previously discussed, all seafoods living or

existing in the waters of the State of Alabama are subject
to the execlusive control of the Department of Natural
Resources of the state. The statutory provisions
'directed at regulation of those resources are as follows:
1) Licensing:
a) General provisions - general license fees
are imposed upon persons using nets or seines and hook

107/

and line (for commercial fishlng). Licenses are
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likewlse required for wholesale and retall dealers of
fresh saltuater fishh, nAs a general rule all license
fees imposnzd vion ahsate resldents are to be doubled in

amount for persons not cons}dered bona fide'residents'
108
of the State of Alabana. The general fees i?clude
' 1C9

31,00 for commercial hook and line fishing; /fees on
110 ‘

nets or seines tvased on the lenzth thereof; 525,00
111/
for wholesale fresh seafood dealers; /and 35.00.
' 112

for retall dealers of fresh scafood,

In addition to the general license fees noted
above, there are speciflc licensing and tax provisicns |
related to oyster and shrimp fisheries,

b} Oysters - a cbmprehensive licensing scheme
1s establlshed regarding the commerclal exploitatlon
and marketlng of oysters, 4 fee of 31,00 is required

for the taklng or catching of oysters for commerclal

113/
purposes wlth the vessels being used to take or

transport them belng licensed at the rate of 31.00/ton
114/ -
vessel welight. Snlppers of raw oysters are assessed

115/
a 315.00/year tax; packers, canners and processors,

116/
$50.00/year; operators of raw oyster houses $5.00/

117/
year; motor vehicle transporters or raw oysters 35.00/

118/ , 119/
year; #1.00/year for sale or barter of raw ?ysters;
120

and a %25,00/year fee for dredging oysters.
¢) Shrimp - a similar scheme 1s llkewise

established for the shrimp fishery and related activities,
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That structure includes: a tax lmposed on shrimp taken

for canning,/drying or intrastate shipment for commerclal
121 -
purpcses; a tax on shriap taken for interstate
122/ : -
transportatliont a license fee of j15.00/year for

123/
shinpers of shrimp; and a 35.00/annum fee ﬁor
124

transportation of shrimp by motor vehicle., License
fees are requlrad also for the use of seinas, trawuls,
and othar davicss to catch shrimp and for the use of
boats Tor the taklng or carryling of them.125/

2} Genaral: Alabama has adopted a regulatory
program addressing matters of general concern vis a vis
figheries in state waters, In additlon to the licensing
and tax requirements previously discussed, these general
regulations deal with such dlverse matters as mesh slze
for nigg} seines or trawls used for taking saltwater

fish; length of lead lines = for seines and netg}
12

129/
ports to be used for landing of oysters and shrimpi /
_ 130
and the culling of oysters taken from public reefs,

127/

reporting requirements for wholesale flsh dealers;

b. Florlda

In Florida, the Department of Natural Hesources,
Division of HMarine ﬁesources. is responsible for the
regulation of state marlne resources.ljl/Those regulatory
responsibilities include regulation of flshermen and

vessels, fishing, licensing and maintenance of statistlcal

-27-



132/

records rezarding catch, gear, etc.

General licensing requirements uvnder Florlda law
apply to such diverse.matters as purse s?ines;133/alien
and non-resldsnt commercial fishermen:13+/résldent
wholesale seafood daalers;lBB/non-resldent and alisn
wholesale seafood dealer3|136/retail seafood dealers

137/ 138/

(resident and non-resident)) alien seafood dealers.
Regulations dealing with fisharmen and thelr
equipment address such matters as restrictions on the use

of purse seines, gill nets and pound nets in state and
139/ 1o/ :
non-state waters; the use of explosives, poisons,

drugs or chemicéls for purposes of fishing in state
141/ 142/
waterst returning unretained filsh to the water;

size linitations for the taking of blueflsh, pompanoc,
fluke, flounder, mackerel, redfish, saltwater speckled

trout, snook, striped bass, Eo?eflsh, black muliet and
183
certain specles ofuﬁﬁouper; and geographic restrictlons
1

for spearfishing. |
In addition to these regulations of general impact,

Florida has a series of regulatory measures directed at
speciflc fisheries or the taking of deslgnated specles

" of fish or marine iife./ Such provisions include the
c 145
regulation of snook; the regulation of the taking of
146/ 147/
marine coral; regulation of stone crab, blue
148/ 149/ 150/ 151/
crab, crawfish, .. shrlmp; oysters, 5 and -
152/ 153/
shellfish; and regulation of the takling of sponges.
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C. Loﬁlsiana

The marine fishery resources of the State of
Loulsiana are under the management and conservation
jurisdiction of the Department of Wildlife and Fisherles
with enforcement authority being vested 1n the
Loulsiana Wwildlife and Fisheries Commission.

general licenslng requirements of the state include

155 156/
tha following: resident and non-resident fishlng
licenses; commercial fishing licenses with varlous
1icenses being requiigg/for different gear types,'fishing'

maethods and vessels; dealer llcenses for resident

wholesale dealers,/wholesaler agents, and resident
158 :

retall dealers.
General regulatory provisions have been adopted

which address such matters as methods of taking fish
159/ 160/
as game . or commerclal catchj mesh sizes for selnes

161/

or nets for taking commercial saltwater fishj glze
1imitations for commercial fish including such specles

as hardshell crabs, softshell crabs, speckled sea

trout, redfish, sheepshead, buffalo fish, paddlefish
and dlamond back terrapln:lsz/fishing seasonsg, regulation
of gear tYPiéﬁ?d bag 11m1ts;163/conduct of Tishing

165/
operations; flshigg/zone closures) and reglstration
1

of fishing vessels.
Legislation dealing with speciflc fisheries
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includes razulatlons addressed at sugh/fisheries as
157 '

oyster, shellfish, shrimp and crab,

d. Filssigsliapl

The declared public policy of the 3tate of Mississippl
regarding fisherles s to "recognize the nsed for a
concerted effort to work toward ths protection, propagation
and conservation of its seafood and aquatic 1ife 12
connaction with the revitalization of the seafood1 d
industry of the State."169/To that end, the Mlssissippi
Marine Conservation Commission was established and vested
with full power to "manage, control, supervise and dlrect
any matters pertaining to all saltwater aquatic 11fe."170/
In exercise of thils jurisdiction the Commission must
provide for such matters as (1) standards of measurement,’
(2) fishing season regulations for shrimp, oysters, |
fish taken for comnercial purposes and crabs, and
{3) size, catching and taking regulations.171/

The licensing requirements established by statute
tneclude the following: vessel licensing fees for the
taking of oysters:i?Z/oyster canning and shipping feesi
" yvessels usaed in catchlng or transporting flsh for
commercial purposes; fish canning factorles; fish

173/

handlers; shrimp processors; and wholesale dealers.

Other general regulatory measures of relevance

address such matters as regulation of oyster produetion
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' 174/
and size limitations for shrimp harvesting.

e, Trxas

The marine fishery resources of the 3tate of Texas

are under the managenent and conservation jurlsdletlon

175/
of the Texas Parks and Wildlife Department, That

department is charged wlth the responsibility of regulating
"the taking and conservation of fish, oysters, shrimp,
erabs, turtles, terrapins, mussels, lobsters, and all
other kinds and forms of marine life, or sand, gravel,

marl, mud sheil, and all other kinds of shell in 6/
17

accordance with the authority vested 1n 1t. . . .
The general llcensing requirements of the state

include:
177/
1) General fishing license . (exceyt for persons
178
below the age of 17 or older than 65);
179/
2) DNon-resident or allen fishing llcenses; y
180
3) Temporary (five day) saltwater sportfishinﬁi
_ 181
4) Resident commercial fisherman‘'s llcense

(a commercial fisherman 1ls deflned tq be "a person who
catches fish, oysters, or other edible aquatic products
" from the nontidal water of thls state for pay or for the

182/
purpose of sale, barter, or exchange");

183/
5} Tidal water commercial fisherman's llcense -
(a tidal water commercial fisherman 1s defined to be

“a person who catches fish, oysters, shrimp, menhaden,
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or other edlbiﬁ aguatic products from tidal water
13 '
{saltwater) off this state for pay or for the purpose

185/

of sale, barter, or exchange");

§) Commercial fishing boat license for nontidal

186/ 187/
fishing and tidal water fishingz;
188/
7) Tidal water menhaden fishing boag }icense;
149
8) Wholesale fish dezler's llcense {(a wholesale

fish dealer is "o person engaged in the buslness of

buying for the purpose of selling, canning, preserving,
processing, or handling for shipment or sale fish, oysters,
shrimp, or other commerclal edible aguatlc products to.

retail fish dealers, hotels, restaurants, cafes, or
190/
consumers*);
191/
9) Wholesale truck dealer's license (a truck

dealer 1s one who ?ells edibls aquatic 1life from a
192

motor vehlcle);

193/
10) .Retall fish dealer's llcense;
194/
11) Retall oyster dealer's llcensej
' 195/
12) Retall truck dealer's license; and

196/
13) Bait dealer's license,

Additlonal regulatory provisions addressed to
commercial fishery activities include selne and net
licensing provisioné197/and size linmitations for taking
of redfish, channel bass, flounder, speckled sea trout,
sheephead, pompanc, mackerel and gaff-topsail.198

Finally, the licensing of alien fishilng vessels
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is strictly regulated:

(b) The department shall issue llicenses
to a vessel deslenated as a friendly ally or neutral
on receipt of a formal suggestion transmltted to
the governor by the 3ecretary of 3tate of the United
States,

(¢) The department shall not lssue a llcense
to any boat or vessel owned in whole or in part by
any alisn power, or a subject or national of an
alien power, or any individual who subscribes to the
doctrine of international communism or who has
signed a treaty of trade, friendship, and alllance
or & noneggression pact with any communist power. 199/

5., Local and other applicable laws, regulations,

and pellicies.

a, Florida

Those counties of the State of Florida within the
reglon of Gulf Council jurisdictlon are numerous. A
ma jority of them have regulations addressed to fishery
management and regulation for fishery activities within
their local control. A brief review of certain of the
more relevant genérél provisions 1s provided here. This
survey 1s by no means exhaustive; 1t ls to serve rather
as a sampling and exenplificatlon of the larée number of
local rezulations which may impact Gulf Council management.

200/
1) cCitrus County: spearflshing prohibited . in

county waters; grouper of length less than 12 inches
201/
may not be taken.

2) Collier County: spearfishlng prohibited in

202/
county waters;
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_ - )
3) Dixls couaty: oprohiblition sgainst the use of
> £,

nets 1070 yards or longer and agalnst the setblng.of nets
203/ : J.
/ .
L) Hernando County: spearfishing pronibited 1n
2067

county waters; restrictions are i?posed on the use of
_ : 235
nets or selnes in county waters;

within 500 yards of ano%her;

5) Levy County: may noct fish wiz? any net with less
20
than one and three-eights inch mesh ner use nets

longer than 100 yerds in 1en§th or set closer than
208

500 yards to anothesr net;

6) iMonrce County: use of traps prohlblted except for

taking or crawfish during season, provided, hoﬁever,

each commercial fishing boat may have one wire trap
209/
five Teet long, twWwo feet wide and two feet high;

7} Pinellas County:s restrictions on the use of
210/
nets or selnes;

8) Santa Hosa County: prohibit}on against the use
211

of seines of desiznated mesh slze;

9) Taylor County: taking of/flsh with haul
212

seines or drag nets pronibited;
213/

10) Walton County: minimum mesh size for selnes.

‘b, TeXxas

Only Galveston and Harris Counties have regulatlons
with impact upon saltwater flshing within the Gulf Counecll

Region, Those regulections provide as follows:
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1) Galvaston CJounty: Use of trotllnes ls prohliblted

from suaset on Friday through sunset on 3unday f{rom the
3aturday of l‘emorial Day Weekend throuzh sunset on
Labor Day. In designated portions of Galvéston Bay,
strike naz%s, xill nets and trammel nets with no less
than a one and one-nalf inch square mesh may be used
from sugust 15 through ay 15, except that nets are
prohibited totally from suwaset on Friday through sunset
on Sunday from August 15 through Labor Day.214/

2) Harris Comty: Use of trotlines is prohlbited

from Saturday of lHemorilal Day Weekend through sunset
on Labor Day and from sunset on Friday through sunset on

215/
Sunday during the remainder of the year.

¢, Indlan Treatles

There are numerous Indlan tribes located wlthin the
gtates of the Gulf Reglon:

1) Alabama: Creek and Cherokeej

2) TFlorida: Choctaw, Cow Crzek Semlnole énd Micecosukee
Seminole;

3) Louislana: Tunieca, Choctaw, 3iloxi, Coushatta,
.Attacapa, Chitlmacha and Houma;

4) Mississippi: Choctaw; and

216/

5) Texas: Alabama-Coushatta.
However, there are no existing treatles with these
tribes or thelr descendznts that would impact upoh

217/
Gulf Council management.
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Constitutional Parametisrs

distorically the 1living resources of tha s=23 have

been viewsd 23 the nrojperiy of all, subject to dominion
213/

only upon reduction to possession and control,

3implistically, these rssources have b2en viewed as

the contents of a comaunlty cooltie-jar, open to all for

the taking - the owner of the jar being the people as

a body politlc. |

Because thése pesources are renewable ln the sense
that as they are harvested they are replaced by natural
processes, 1t was felt that they were inexhaustible.
They are ndt, however. Just as the contents of the cookie
jar, they are subject to exhaustlion.,

This reality has been recognized by Congress in the
Fishery Counservation and lanagement Act., Overfishing is
to be prevented with management to be focused upon the
maintenance of the dptlmum yield for a given fishery.219/

The Counclls are given the control mechanisms to
effectuate the goal of optimum yleld through-management
plans. However, implementation of certaln of those
_mechanisms will arguadbly result in restricting or
qualifying previously unlimited access to the various
fisheries of the United 3tates, The Counclls may

1) require =a vermit to be obtalned fronm,
and fees to be pald to, the Secretary with

respect to any fishing vessel of the United States
fishing, or wishing to fish, in the fishery
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conservation zons, or for anadromous specles or
Continental 3helf fishery resources beyond such
zZone!

2) desiznate zones where, and periods when;
fishing shall be 1limited, or shall not be permitted,
or shall be permitted only by specified types of
fishing vessels or with specified types and
quantities of fishing gears ’

3) establish specified limitations on the
ecatch of fish . . . , Wwhich are necessary and
appropriate for the conservation and management
of the fishery:

4) prohibit, limit, conditlon, or require
the use of specified types and quantities of
fishing gear, fishing vessels, or equipment for
such vessels, including devices whlch may be

required to facllitate enforcement of the
provisions of the Acty . '

6) establish a system for limiting access to 220/
the fishery in order to achleve optimum yield . « +
In the event any of these mechanism are Implemented -
it must be in a manner conslstent with federal constitutlonal_
standards. The basic constitutional cha;lenges to fishery
management measures are (1) a denial of equal protection,
(2) & denial of due process and (3) a taking wlthout
Just compensation.zzl/
An equal protectlon challenge would assert that
" a given regulatory’measure unreasonably discriminates
against a person desiring to participate in the fishery
being regulated. The issue to be resolved is whether
the measure 1s reasonable and is founded upon & basls
having a substantlal relationship to the object of the

regulatory measure. If the regulation involved a
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a guspect classification, e.g.: Tace, or affected a y
222

fundamental right 1t would bes subject bto strict scrutliny
by the courts and a showing of neceééity would have to
be made rather than a showing of rational basis.zzj/

A due process claim would assert that a regulatory
measure deprived a'person of 1libverty (right to fish) or
property (gear} without affording due process of law.,

To withstand a dus process challenze, & regulatory
measure must serve a legltimate purpose and adopt a
rational means for realizing that purpose.zzu/

Indicative of a due process challenge 1s the case

225/

of Corsa v. Tawes, In Corsa, a Maryland statute

prohibiting the use of purse nets for the taking of
fish in state tidal waters was attacked on due process
grounds by noneresident fishermen, The net econonic
effect of the statute was to eliminate the commercial
menhaden fishery in HMaryland waters., The statute was
upheld as a justiflable conservation measure necessary
to protect edible fish and the State's sportfishing
jindustry. The objective was reasonable and the means
chosen to realize that objectlve was reasonable.also.
A taking claiq would assert that a regulatory
scheme resulted in a taking of the property (right to
fish) of a fisherman for a publlc purpose without just
compensation.226/To sustain such a clalm there must be a
showing made that a‘flsherman has a property interest

to take, Since the 1living resources of the sea are a
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227/
common property resource, such a claim would be tenuous,

Concliusion

The precseding materials provlide an oﬁerview of
the regulatory framework for the Gulf of Mexico
Fishery lanagement Council for implementation of
fishery management plans. The framework is'extensive
and involved. A complementary interface among the
various existing regulatory measures, internatlonal,
federal, state and local, 13 necessary for the effective
management and conservation of our fishery resources.
The Fishery Conservatlon and Management Act of 1976
provides for such a coordlnation by 1ts tenor and word,

That mandate must be followed.
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16 U.S.?. 1801-1882 (West Supp. 1977)(hereinafter clited
as FCMA ),

2/ Previously, United States fishery jurisdictlon
extended to 12 miles from the baseline used for :
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Anpendix A

Agreemeﬁt
Jetween the Government of the United States of America
and the Government of the Hepublic of Cuba
Concerning Fisheries off the Coasts of

the Unlted States



AGREEMENT
2ETWEZN THE GOVERNMENT OF THE UNITED STATES OF A¥MERICA
AND THE GOVERNMENT OF THE HEPUSLIC OF CUBA
CONCERNING FISHERIES OFF THE CQA3T3 OF
THE UNITED STATES

The Govermment of the United 3tates of America and
the Tovernment o the Zepublic of Cuba

Consldering their common concern for the rational
manegement, conservation and optimum utilizatlion of fish
stocks off the coasts of the Unlted States;

Acknowledging the fishery management authority of
the Unlted States as set forth in the Fishery Conservation
and Management Act, and as expressed in thls Agreement;

- Having regard for the discusslons of the Third
Unlted Natlons Conference on the Law of the Sea regarding a
coastal state rights and obligation over fisheries off its
coasts; and

Desirous of establishing reasconable {erms and conditlons
pertalning to fisheries of mutual concern over which the
Unlted States exercises Clshery management authority;

Have agreed as follows:
Article I

The purpose of thls Agreement is to ensure
effective conservatlion, optimum utilization and rational
management of the fisheries of mutual lnterest off the
coasts of the United States and to establish a common
understanding of the prineciples and procedures under which
fishing may be conducted by vessels of the Republic of
Cuba for the living resources over which the United
States exerclises fishery management authorlty as provided
by Unlted States law,

Article II
As usad in this Agreement, the term

1., "living resources over which the United States
exercises fishery management authority" means all fish
within the fishery conservation zone of the Unlted States
except highly nigratory specles, all anadromous specles
of fish that spawn in the fresh or estuarine waters of
the United States and migrate to ocean waters throughout
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their migratory range, and all living resources of the
continental shelf appertaining to the United States;

2. "fish” means all finfish, molluses, crustaceans,
and other forms of marine animal and plant life, other
than marine mammals, birds and highly migratory specles;

3. "fishery" means

a, one or more stocks of fish that can be
treated as a unlt for purposes of conservation
and managenent and that are jidentified on the
vasis of geozraphlcal, scientific, technical,
recreational and economic characteristics; and

b, any fishlng for such stocksi

L, *"fishery conservation zone" means & zone
contiguous to the territorial sea of the Unlted States,
the seaward boundary of which 1s a llne drawn in such a
menner that each point on 1t is 200 neutlical miles
from the baseline from which the breadth of the territorial
sea of the Unlted States 1s measured;

5. "flshing" means
a. the catching, taking or harvesting of fishj

b, the attempted catching, taking or harvesting
of fish;

e. any other activity that can reasonable
be expected to result in the catching, taking
or harvesting of flsh; or

d. any operatlions at sea directly in support
of, or in preparatlion for, any activity
described in subparagraphs a. through c. above,
provided that such term does not include

other legitimate uses of the high seas,
inciuding any sclentific research activlity
conducted by a sclentlfic research vessely

6, "fishing vessel" means any vessel, boat, ship
or other craft that is used for, equiped to Le used for,
or of a type that is normally used for

a, fishing; or
b, ailding or asslstlng one or nore vegsaels

at sea in the performance of any activity
relatiaz to fishing, iacluding preparation,
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supply, storage, rafrigeration, transportation
or nraci3ssing

7. "Ulzghly mlizratory specl2s" means specles of tuna
which in the course of thelr life cycle, spawn and migrate
over great distances in waters of the ocean; and '

8. "marine mammals" means any mammal that is
morpholozically adapted to the marine environment,
Including sea otters and members of the orders Sirenia,
Pinnlpedia, and Cetacea, or primarily inhablts the marine.
environment such as polar bears,

Article IIX

1. The Government of the United States is willing
to allow access Tor flshing vessels of the Republle of
Cuba to harvest in accordance with terms and conditions
to be established in permlts issued under Artlele VII,
an allocatlon of that portion of the allowable catch
for a speclfic flshery that wlll not be harvested by
United 3tates fishing vessels.

2. The Government of the Unlted States shall
determine each year, subject to such adjustments as
may be necessltated by unforeseen circumstances affecting
the stocks:

a., the total allowable catch for each fishery
on the bBasls of the best avallable
scientiflc evidence, including information
from relevant international organizations,
taking into sccount the interdependence of
stocks, inernationally accepted criteria,
and all other relevant factors;

b. the harvesting capacity of Unlted States
fishing vessels 1in respect of each flishery:

c. the portion of the total allowable catch
for a specific flshery that, on an amual
basis, will not be harvested by United
States fishing vessels; and

d, the allocation of such portlon that can
be made avallable to quallfying fishing
vessels of the Republic of Cuba.

3., In implementation of paragraph 2.d. of this

Article, the Government of the United States shall determine
each year the measures necessary to prevent overfishing
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whlle achleving, on a contlinuing basls, the iptlimum
yield from each fishery. 3uch measures may include,
inter alla:

a. designated areas where, and perlods when,
fishing shall be nermitted, limited, or
conducted only by specifled types of
fishing vessels or with specified types
and gquantities of fishing gear;

b, limitations on the carch of flsh based on
area, specles, slze, number, welght, sex,
incidental catch, total blomass or cother
factors;

¢. limitations on the number and types of
fishing vessels that may engage in fishing
and/or on the number of days each vessel
or the total fleet may engage in fishing
in a deslgnated area wilthin the flshery
conservation zone or for a specified '
fishery;

d. TrTequirements as to the types of gear that
nmay, or may not, be employed: and

e. Tequlrements designed to facilitate
enforcement of such conditions and
restrictions, includling the maintenance _
of appropriate posltion-fixing and identificatlon
equipnment.

4, The Government of the United States shall notify
the Government of the Republlic of Cuba of the determinations
and measures provided for by this Artlicle on a timely
basgis,

Article 1V

In determining the porticon of the surplus that may
be made avallable to vessels of the Republic of Cuba and
other countries, the Government of the United States
will promote the objective of optlmum utillzatlon,

" taking into account, inter alla, traditional fishing,
if any, contributions to fishery research and the
identification of stocks, previous cooperation in
enforcement and with respect to conservatlon and
management of flshery resources of mutual concern,

and the need to ninimize econonic dislocatlon in cases
where vessels of the Republlc of Cuba bhave habltually
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fished for the living resources over which the United
States now exerclses fishery management authority.

Article ¥

The Government of the United States shall take all
necessary mzasures to implement thls Agreement,
including the lssuance of permits 1n accordance with
Articles III and VIiII and dnnex I of thls Agreement.

Article VI

The Government of the Republic of Cuba shall take
all n=acessary measures to easurs:

1, that vessels of the Republic of Cuba refraln
from fishing for living resources over which
the United 3tates exerclses flshery management
authority except as authorized pursuant to the
Agreenent; :

2. that all such vessels so authorized comply
with the provisions of permits issued pursuant
to this Agreement and applicable laws of the
United 3States; and

3. that the total alloecation referred to in
Article III, Paragraph 2. d. of this agreemsnt
is not exceeded for any fishery.

Article VII

The Government of the Republlc of Cuba may submit
an sappllicatlion to the Government of the United States
for a permit for sach vessel of the Republic of Cuba
that wlshes to engage in fishing in the fishery
conservatlion zone pursuant to this Agreement. Such
applicatlon shall be prepared and processed ln accordance
wlith Annex I to thls Agreement, whlch shall constitute
an 1lntegral part hereof. The Government of. the Unilted
States may require the payment of reasonable fees for
such permlits,

Article VIIT

: The Government of the Hepublic of Cuba shall

ensure that vessels of Cuba refrain from harassing,
hunting, capturing, or killing, or attempting to
harass, hunt, capture or kill, any marine mammal
within the United 3tates fishery conservation zone,
except as may be otherwise provided by an international
agreement respecting marine mammals to which the
Unlted States 1s a party, or 1ln accordance with
speciflc authorization for and controls on incldental
taking of marine mammals established by the Government
of the United States,

A-5



Article IX

The Government of the Revpublic »of Cuba shall
ensurs that in the conduct of the fisherlzs under
thls Agreement:

1. the authorizing rarmit for each vessel of
Cuba 1s prominently displayed in the wheelhouse of such
vessels

2, appropriate position-flxing and identificatlon
eguivment, as detarmined by the Goverrment of the
United States, 1s lnstallied and maintalined in working
order on each such vessel according to a program for
lnplementation which takes Into account factors
commonly recognlzed by both Partlas;

3« designated United States observers are peraltted
to beard, upon request, any such fishing vessel, and
shall be accorded the equivalent rank of ship's officer
while aboard such vessel, and, further, the Government
of the Unlted 3tates shall be relmbursed for the costs
incurred in the utillization of observers;

b, agents are appointed and malntained withia the
Unlted 3tates possessing the authority Lo recelive and
respond to any legal process 1ssued in the Unlted
States arisins out of the conduct of flshing activitles
under this Agreement; and

5. all necessary measures are taken ensure the
prompt and adequate compexnzation of Unlted States
cltizens for any loss of, or damage to, thelr fishing
vessels, fishinz gear or catch that is caused by any
fishing vessel of the Hepubllic of Cuba, as determined
by applicable United States procedures.

Article X

1. The Government of the Republic of Cuba shsall
take sueh measures az nay dbe necessary to ensure that
each vessel of Cuba authorized to fish pursuant to
this Agreement, and any otner vessel of Cuba that
‘engages in fishing for living resources subject to
the fishery manzgemernt authority of ths Unlited
States, shall allow ani assist the boarding and inspectlon
of such vessel by any iuly authorized enforcement offilclal
of the United States, and shall cooperate in such
enforcement action as may be undertaken pursuant to the
law of the United 3tates,

2. In caszes of seizure and arrest of a vessel of
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the Republic of Cuba Ly the authorlities of the Government
of the United Stetes, notifilcation shall be gliven
psromatly through dislomatic channels informing the
Governmen: of th2 lepuhlis of Cuba of the facts and the
actlon taken.

arbicle I

1. ‘e Govarnmeat of the United 3tates will impose
appronriate penalties, ia accordance with the laus of
the United States, on vess=2ls of Cuba or vthelr ownars
or operatorsa, that vlolates the requirements of thilsa
Agrszmen®t or of sany »iritlt issued hareunder.

2, In rases of an enforcement actlion undertaken
by anthorities of the Govarmment of the Unlted States,
vessels of Cuba and their crews shall be prouptly
released upon the posting of resasonable bond or any
other security as may e determined by the court.

3. 7Ths reprasentatives of the Government of the
United States will recounend to the court in any case
arisinzg out of fishlng activities under this Agreement
that the penalty for violation of flshery regulations
not include imprisonment or any other form of corporal
punishment,

Article XII

1. The Governments of the Unlted States and Cuba
undertake to cooperate, according to thelr capabilities,
in the conduct of sclentific research related to living
resources of mutual interest. The component agencles
~ of the two Sovernments shall enter into such arrangements
as may be neceasary to facllltate such cooperation,
including the exchange of information and sclentists,
and regularly scheduled meetings between sclentists to
prepare research plans and review progress. .« . .

Article XIII

The Govarmment of the United States and the
sovernment of the Republic of Cuba shall carry out
periodic bilateral consultations regarding implementation
of this Agreemant, . « o

article XIV

The Government of the United States undertakes to
authorize vessels of the Republic of Cuba allowed to
fish pursuant to this Agreement to enter designated ports
in accordance with United States laws for the purpose
of purchasing bait, supplies, or outfits, or effecting
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repalrs, or for such other purposes a3 May he authorilzed,
Arsicls XV

Jhould the Governnent of ths Inited States indlcats
to the Covernment of the Republlc of Cuba that nationals
and vessels of the United Statas wlsh to engage in fishing
in the zone =stablished Ly Decree Law 2 of February 2i;
1977 of <uba, the Government of the Hepublliec of Cuba
w11l allow such Tishing on the basis of reciprocity and
on terms not mors restrictive than those egtavlished 1ln
aceordance with this Agreenment.

Article XVI

Nothing contained in the present Agreement shall
affect or prejudlice 1n any manner the positions of elther
Government with respect to the extent of internal waters,
of the territorial sea, of the high seas, or of coastal
state jurisdiction or authority for any purpose other
than the conservation and management of fisherlies as
set forth in this Agreement.

Article XVII

1., This Agreement shall entelr into force on a date
to be mutually agreed by an eXchange of notes, followlng
the completion of the internal procedures of both Partles
and shall remain in force for a five-year perlod, unless
terminated soonsr by elther Party after giving
notification of such terminatlon one year in advance.

2. This Agreement shall be subject to review by the
two Governments two years after 1its entry into force
or upon the conclusion of a multilateral treaty
resulting from the Third United Nations Conference on the
Law of the Sea.
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ANNEX T

Lpplication and Pernlt Procedures

The following procedures shall govern the appllicatlon
for and issuanc2 of annual psrmits authorlzing vessels
of Cubta to engaze in fishing for llving resources over
which the United 3tates exerclses fishery management
authority:

1. The Govarnment of the Republie of Cuba may
subnit an application to the Govaerrnment of the Unlted
States for each vessel of Cuba that wishes to engage in
fighinz pursuant to this Agreement., Such appllcation
shall be made on forms nrovided by the Government of the
United States for that vpurpose.

2, Any such application shall specify:

a, the name and officlial number or other
jdentification of each flshing vessel
for which a p2rmit is sought; together
with the name and address of the owner
and operator thereof;

b. the tonnage, capacity, speed, processing
equipnent, type and quantlty of fishing
gear, and such other information relating
to the fishing characteristics of the
vessel as may be requested;

¢, =a specification of each flshery 1ln whilch
each vessel wlshes to fish;

d. the amount of fish or tonnage of catch
by specles contemplated for each vessel
during the time such permlt 1is ln force;

e, the ocean area in which, and the season or
period during which, such fishing would
be conducted; and

f, such other relevant information as may
be requested.

3. The Government of the United States shall
review each applicatlon, shall determine what condltions
and restrictlions related to fishery management and
conservation may be needed, and what fee will be required.
The Government of the Unlted States shall inform the
Government of the Republic of Cuba of such determinations.

L, The Government of the Republic of Cuba shall
thereupon notify ihe Governmant of the Unitad States of
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1h3 mecaptaace or vajectlan of ameh conditlons and
rastrictions and, in the case of a rejectlon, of Llts
abjections thereto.

5, TIa the event tne covernment of the Republlc of
Cuba notifies the Govermnment of the 'nited 3tates of 1ts
objesction %o speciflc condlitions and restrictions, the
two sovernrents nmay consult with respect thereto and the
Governmeat of the Zepublic of Cuba may thereupon
submit a revised application.

4. Upon acceptance of the conditions and restrictions
by the Government of the Hepublic of Cuba and the payment
of any fees, the Government of the Unlted States shall
approve the application and issue & permit for each
vessel of Cubse which fishing vessel shall thereupon
be authorized to fish in accordance with this Agreement
and the terms and condltlons set forth in the permit.

Such permits shall be 1ssued for & specific vessel and
shall not be transfered.

7., The procedures 1n this Annex may be amended
by agreement through an exchange of notes between the
two Governments.
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GULF STATES MARINE FISHERIES COMPACT

The contracting states solemnly agreée:
article I

Wwhereas the Gulf Coast States have the proprietary
interest in and jurisdlction over flsherles in the waters
within their respective boundaries,; 1t is the purpose
of this compact to promote the better utilizatlion of the
fisheries, marine; shell and anadromous, of the seaboard
of the Gulf of Mexlco, by development of a jolnt program
for the promotion and protection of such fisherles and
the prevention of the physical waste of the flsgherles
from any cause,.

Article II

Tnis compact shall become operative lmmedlately as
to those state ratifying it whenever any two or more of
the states of Florida, Alabama, Texas, Loulslana and
Mississippl have ratifled it and the Congress has
given its consent, pursuant to Article I, Section 10 of
the Constitution of the United States. Any state
contiguous to any of the aforementioned states or
riparian upon waters which flow into waters under the
jurisdiction of any of ths aforementloned states and
which are f'requented by anadromous fish or marine
gpecles may bacome a party hereto as herelnafter
provided,

Article III

Each state joining hereln shall appolnt three
representatives to a commission hereby constituted and
designated as the Gulf States Marline Fisheries Commlssion.
One shall be the head of the administrative agency of such
state charged with the conservation of the fishery
resources to which thls compact pertains, or if there
be more than one officer or agency, the officlal or that
state named by the governor thereof, The second shall
be a member of the legislature of such state designated
by such legislature or in the absence of such designation,
such legislator shall be deslgnated by the governor
thereof, provided that if it 1s constitutionally
impossible to appoint a legislator as a commissioner
from such state, the second member shall be appointed 1n
such manner as may be established by lew., The third
shall be a cltlzen who shall have a knowledge of and
interest in the marine fisheries, to be appointed by the
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governor. This commisslon shall be a body corporate
with the powers and dutles set forth herein.

Article IV

The duty of sald commission shall be to make
inquiry and ascertain from time to time such methods,
practices, clrcumstances and condltlons asg may be
disclosed for bringing about the conservatlon and the
prevention of the depletion and physical waste of the
fisheries, marine, shell, and anadromous, of the Gulf
Coast, The commission shall have power to recommend the
coordination of the exercise of the police powers of the
several states within thelr respective jurisdlctlons to
promote the preservation of these fisheries and thelr
protection agalnst overfishling, waste, depletion or any
abuse whatscever and to assure a continuing yield
from the fishery rescurces of the aforementioned
states. To that end the commisslon shall draft and
recommend to the governors and leglslatures of the
various signatory states, leglslatlon dealing with
the conservation of the marine, shell and anadromous
fisheries of the Gulf seaboard. The commission shall
from time to time present to the governor of each state
its recommendations relative to enactments to be
presented to the leglslature of that gtate in furthering
the interest and purposes of this compact. The commlssion
shall consult with and advise the pertinent administrative
agencies in the states party hereto with regard to
problems connected with the fisheries and recommend the
adoption of such regulations as 1t deems advisable, The
commission shall have power to recommend to the states
party hereto the stocking of the waters of such states
with fish and fish eggs or joint stocking by some or
all of the states party hereto, and when two or more
states shalli jointly stock waters the commission shall
act as the coordinating agency for such stocking.

Article V

The commission shall elect from its number a
chalrman and vice-chairman and shall appoint and at its
pleasure remove or dlscharge such officers and employees
as may be required to carry out the provisions of this
compact into effect and shall fix and determine thelr
dutles, quallfications and compensation., Sald commission
shall adcpt rules and regulations for the conduct of its
business. It may establlsh and malintaln one or more
offices for the transaction of Lits business and may
meet at any time or place but must meet at least once
a year,
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Article VI

No action shall be taken by the commission in
regard to its general affairs sxcept by the affirmatlive
vote of a majority of the whole number of compacting
states, No recommendation shall be made by the commlssion
In rexard to any species of fish except Uy the affirmative
vote of a majority of the compacting states which have
an interest in such speciss, The commlsslon shall define
what shall be an interest.

Article VII

The Fish and Wildlife Service of the Department of
the Interior of the Government of the Unlted States
shall act as the primary research agency of the Gulf
States Marine Fisheries Commlisslion cooperating with the
research sgencies in each state for that purpose,
Representatives of the sald Flsh and Wildliife Service
shall attend the meetings of the commission. An
advisory commlttee to be representative of the commercial
salt water fishermen and the salt water anglers and such
other interests of each state as the commissloners
deem advisable may be established by the commissioners
from each state for the purpose of advislng those
comnlssloners upon such recommendations as 1t may
desire to make.

Artiele VIII

When any state other than thoss named specifically
in Article II of thls Compact shall become a party
hereto for the purpose of conserving its anadromous
fish or marine species in accordance wlth the provisions
of Article II, the participation of such state 1ln the
action of the commission shall be limited to such
specles of fish, ‘

Article XIII

This compact shall continue in force and remain
binding upon each compacting state until renounced
by act of the leglslature of such state, in such form
as it may choose; provided that such renunciation shall
not become effective until slx months after the
effective date of the actlon taken by the leglslature.
Notlce of such renunclation shall be given the other
states party hereto by the secretary of state of the
compacting state so renouncing upon passage of the act,
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