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THE WIDTH OF THE TERRITORIAL WATERS OF THE BAHAMA ISLANDS

PRIOR TO INDEPENDENCE IN JULY 1973

I. There 1is no single document wherein the constitutional

relationship between the government of the United Kingdom and

its dependencies is spelled out. However, written references

to governmental prerogative, duty, and constitutional relation-

ship are made in official documents and Acts of Parliament from

time to time from which it is possible to derive some "authority."
In regards to the question at hand, there is sufficient

weight in the writings and Parliamentary acts cited to conclude

that constitutionally or otherwise the Crown is ultimately

responsible for the foreign affairs of the Bahamas and that the

territorial waters of the Bahamas (before independence) was

three miles.

II. The Bahama Islands and the territorial waters adjacent

thereto are subject to the sovereignty of the Crown, 5HLE 34

433, by virtue of having become a "dependency" by reason of

settlement authorized by the Crown, 5 HLE 3d 544, wherein pos-

session was taken in the name of the Crown. Until recently the

main line of communication with a dependent territory was'through

1
the Secretary of State for the Colonies, which is now the

1Minty. 1928, Constitutional Laws of the British Empire,
at 95,




Secretary of State for Commonwealth Affairs,2 and the Crown had
constitutional responsibility for the making of any treaty affec-
ting the dependent territories.3 A colony had no power to make
a treaty with an independent Power which was binding on itself,
much less on other dominions. Colonial legislatures are not to
this extend sovereign law making bodies.4 The government of the
United Kingdom is still officially capable of contracting for
the whole of the dependent territories, which lack independent
personality'in international law, and the Crown is responsible
to foreign powers for any breach of international agreements:;
but as regards commercial treaties and international conventions
the Crown normally seeks to provide that the Government of each
territory is left free to adhere or withdraw as the interests of
*
the territory require,fﬁLE 3d 446. In addition see attached
photocopies numbered "a" and "b".
III. That the government of the United Kingdom is rasponsible

for the foreign affairs of the Bahamas is specifically reflected

2
Secretary of State for Commonwealth Affairs Order 1966
SI 1966 No. 950.

3
Wilson, International and Comparative Law of the Common-
wealth, 1968, at 45.

4
Minty, op cit, at 95.

*Note: HLE is Halsbury's Laws of England and HSE is Halsbury's
Statutes of England,



in the 1968 Report of the Bahamas Constitutional Conference by
the Great Britain Colonial Office which is attached hereto and
numbered “c", "d" and "e". It is stated therein that the
Government of the United Kingdom will continue to be responsible
for the external affairs on behalf of the Bahamas, but in addi-
tion describes: in detail the extent to which some executive
authority to conduct external affairs on behalf of the Government
of the United Kingdom is delegated, namely in trade agreements,
local negotiations, technical assistance agreements, and emmigra-
tion. Shipping is specifically reserved to the Crown.

Furthermore, section 43 of the Constitution of the Common-
wealth of the Bahama Islands, (Bahama Islands Constitution Order
1969, which is attached hereto and numbered "f£"} states that the
Governor, Her Majesty's Officer for the Islands, section 17,
shall resexve for signification of Her Majesty's pleasure any
legislative bill affecting external affairs. Section 71, attached
hereto and numbered "g", states that the power of Her Majesty's
government in the United Kingdom to regulate the external affairs
of the Bahama Islands is not prejudiced although the Government
of the Bahama Islands shall have authority to conduct external
affairs as may from time to time be entrusted to the Government
of the Bahama Islands by Her Majesty's Government in the United
Kingdom.

I think it is safe to conclude on the strength of these



writings, documents, and act of Parliament that the United
Kingdom (is) responsible for the "external affairs" of the
Bahama Islands.
Iv, The legislature of the Bahama Islands has not legislated
on the width of her territorial waters:; in fact, it is unlikely
that it could constitutionally do so without specific approval
of Parliament, and in any event would be overridden by any
Parliamentary act on the subject, Colonial Laws Validity Act

"
1865, 4 HSE 34 476, The width of territorial seas has normally
been a question of international law, and as such would be part
of external affairs and prescribed for by Her Majesty's Govern-
ment in the United Kingdom for all the territories of the Common-
wealth. In fact, Parliament has so prescribed for Admiralty
jurisdiction in the Territorial Waters Jurisdiction Act 1878
(see attached photocopies numbered “h" and "i" and note therein).
The power of Parliament to legislate for the colonies is evi-
denced in that act by specific proviso and it is clearly intended
that it apply to all territories. The Act is still good law and
is listed amongst the Statutes of the Bahamas under "Laws of the
United Kingdom Applying in the Colony Otherwise than by Enactment
by the Legislature of the Colony.” The Act describes thelterri~

torial waters of the United Kingdom and her territories as that

sea...adjacent to the coast of her other dominions as is deemed

-4 -



by international law to be within the territorial sovereignty
of Her Majesty; but the jurisdiction of the Admiral is limited
to one marine league, commonly known as the three mile limit,
41 & 42 Vict. ¢73 s7 (The Law Reports, Statutes Vol. XIIT at
579).

V. The Act referred to has been recently interpreted in

R v Kent Justices, Ex Parte Lye, QBD Divl Ct, 1 All English Law

Reports 1967 560. 1In holding that a radio transmitter 4.9 miles
from the mean low water mark on the coast but within 3 miles
from exposed low tide elevation was subject to the jurisdiction
of Kent County courts (question being one of which baseline to
measure from} the court stated that although the 1878 Act did
not lay down a definition of territorial waters for all purposes,
section 7 of the Act meant territorial waters deemed by interna-
tional law from time to time to be within the jurisdiction of
Her Majesty. Furthermore, the court stated that “"What is the
territory of the Crown is a matter of which the Court takes
judicial notice...Any definite statement from the proper repre-
sentative of the Crown as to the territory of the Crown must be
taken as conclusive and hence the territorial waters per the Act
of 1878 was three miles." Lord Parker, CJ, at 564, stated that
“this country has in general proceeded on the basis that terri-

torial waters are limited to three nautical miles from the



low-water mark." The same statement is made in Post Office v

Estuary Radio, Ltd., QBD & CA 3 AER 1967 663, 2 AER 1967 663,

2 AER 1968 444. (Attached numbered "3§" )

I believe it is correct to assert on the basis of these
statutes and authorities that the width of the territorial
waters of the Bahamas was three miles, as the width recognized
by Her Majesty's Government in the United Kingdom for Great
Britain and the territories of the Commonwealth under interna-
tional law prevailing at the time. See attached photocopy
numbered “k" for a note on the problem of the width of the

territorial seas in 31 HSE 619.
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Great Britain Colonial Office
Report of the Bahamas
Constitutional Conference 1968

() The Commissioner of Police will continue Lo have direct access 1o the
Governor.

13. The Chuirman stated that the formal wnstrument of entrusiment would
make plain that the Governor in the excreise of his ultimate responsibility would
have power Lo give instructions 10 the designated Minister.

|4. The delegations of the Unitcd Buhamian Party and of the Lubour Party
wished to record their dissent from these conclusions on the ground that they
considered it premature 1o give Ministers the dogree of responsibility for the
police and inlernal security recorded above,

15. Al parties o the Conference agreed that the existing constitutional
provisions concerning the appointment, removal and disciplinary control of the
Commissioner and Deputy Commissioner of Police should remain unchanged.
It was agreed that members of the Police Service Commission would be
uppainted by the Governor acting after consultation with the Premier, and
that the Gavernor should be raquired to act on Ministerial advice in making
regulations concerning Police Promotion Boazds.

CHAPTER 111
EXTERNAL AFFAIRS

16, The Governor will retuin hit present special responeibility for defence and
external affairs. He will however, be required 1o consult Bahamas Ministers
through the Security Council referred to in paragraph 12 above, on matters
reluting to external affain or defence which may invoive the potitical as well as
the economic and financial interests oi the Bahama Islands.

17, Her Majesty’s Government will, by means of a despatch, delegate to
Bahamas Minisiers authority for the conduct of external affairs to the extent
set out in Annex B to this Report,

18. The United Kingdom Delegation confirmed that Her Majesty's Govern-
menl would be willing to assist in the training of officials from the Bahama
{shinds in the ficld of external affaivs, Her Majesty’s Government would also
consider the attachment of an official of the Bahamas Government to a mission
exercising consular functions in respect of persons who possewsed Bunamian
stutus, if such an appointment werz at any time felt to be necessary. All Lhese
matiers shoukd be dealt with by udministrative arrangement between the two
Governments.

CHAPTER IV
FUNDAMENTAL RIGHTS

19. The Conference n.greed that the expression “person whe belangs (o the
Bahama [slands’ in section | 1(4) of the consutution dealing with freedom of

4

movemnent should be altered to “'pers:
intention of this Confetence is that |
Bahama lslands immediately before tt
tion will be given Bahamian status »
terms and conditions us then attached
held. In so far as the rights, terms &
belonger are governed at present

consequential smendments of that |}
take effect on the date when the new

20. The Conference considered the p
in the definition of u belonger 10 th
obtained the status of u British subject
a certificate of natuealisation under 1
that this provision should be retained.
would continue the cxisting practice w
is submitted by him to the Bahamas
Babamas as the Cabinet may approve
appraved by the Cabinet or that other

21. The Conference discussed 2 p
Rights chapter of the Comsutution
Supreme Court to give a declaratory
being made to it for redress in respoct ©
The opinion of a legal adviser of the &
case in which the Supreme Court had
fundamental rights, there was no d
Constitution left it open to the Court
declaratory order in that the Court in
beforeit. [n the light of this opinion th
amendment need be made as proposc

CHA
PREROGATI*

22. The Conference agreed that the
by the Governor on the advice of a
Governor on the advice of the Premie:
for e Advisory Comuutice consisting
General and not less than three nor
by the Governor on the advice of th
view that membership of the Advise
Ministers and in particular that it shou
or psychiatrist; and also that it was
his advice to the Governor on the apr
consult with the Leader of the Oppo:
of these last two points should be the s



‘arty

-t of the Opposition

T.D., Legnl Adviser to United
Bahamisn Party

bour Party

Premident of the Senate
w House of Assembly
ator for the Independent Senatory
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ANNEX B

Commonweaith Office,
Loadon, S.W.1.

BAHAMAS {Date)

L. | have the homour, in accordance with the undertaking given at the
Constitutional Conference held in London in September, 1968, to address you
on the subject of the eaternal affairs of the Buhama [slands.

2. It was recognised at the Conference that the United K ingdom Government
must continue to be responsible for the external relations of the Bahama
Islands, [n carrying out their general responsibility, however. the United
Kingdom Government will of course seek the fullest consuliation with the
Bahamas Government and will at all times have special regard to the interssts
of that Government. In addition, subject to the stipulations sel out in paragraph
4 of this despatch, the United Kingdom Government hereby delepate to the

Government. with effect from the date specified in paeagraph 5 of
this despatch, executive suthority to conduct external relations on behalf of the
Ugited Kingdom Government as follows:

(a} Autharity to negotiate and conclude trade agreements with other
countries, whether bilateral or multilateral, reluting solely to the treatment
of goods.

(6) Authority to arrunge or permit visits of up to thirty duys for trade or
commercial purposes by representatives or residents of the Bahama
Islands to any other country, and by representatives or residents of any
other country to the Bahama [slands (but quesiions reluting to the
establishment of permanent or temporary representation of other
countries in the Buhamus or of the Bahamas in other countries will
continue to be determingd by the United Kingdom Gavernment ufter
consultation with the Government of the Bahama Fslunds).

{c) Authority to negotiute and conclude agreements of purely local concern
with any independent member of the Cr wealth or any Associated
State or British dependent territory or the United States of America or
such other authorities as the Bahamas Government may request and the
United Kingdon: Government muy approve.

(d} Authority Lo negotisic and conclude ngreements for techmical assistance
or of a cultwal or scientitic nature with any independent member of the
Commonwealth or the United States of America or such other authoritics
as the Bahamus Government muy request and the United Kingdom
Government may approve,

{#) Authority to negoliute and conclude agreements with other countries,
whether bilateral or muililateral, relating to emigeation from the Buhama
Istands to those countries and to emigrant labour schemes.

In addition the United Kingdom Government will give sympathetic considery-
tion to any request by the Bahamas Government for authority to take action on
individual questions of extcrnal relations not covered by this despaich.
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3. The authority conferred by parmgraph 2 above does not extend to the
negotiation and conclusion of trade agreements relating 1o establishment
maliers (ie, those affecting the righs of persons and companies of the
vontracling parties) or agreements relatig ta civil aviation and shipping, which
will continue to be dealt with in accordance with the present practice whereby
the United Kingdom Government engages in the fullest consultation with the
Buhamas Government. The United Kingdom will also consider the inclusion of
a representative of the Babamas Governmend, either asy an advieer or as an
observer or in some similar capacuy, in any Unitcd Kingdom Delegation
attending international discussions about civil aviation, shipping or finance in
which the interests of the Bubumas are maierially involved.

4. In view ol the gencrai responsibility of the United Kingdom Government
for the externul affairs of the Bahama Islands, it will be neceisary for the
Bihamus Government to inform the United Kingdom Government in advunce
of any proposul for the exercise of the authority to conduct negolistions
delegated 1o the Bahamas Goverameiit by paragraph a), (¢}, () and (¢} of
this despateh and to keep the Uniled Kingdom Government informed of the
progress of any sach negotiwtions. The Uniled Kingdom Government will
inform the Buhamas Government if it should appear that the actions or proposal
of the Bahamas Government in this field conflict with, or are likely to lead to
conflict with, the internationul commitments, responsibilities or policies of the
United Kingdom Government. In thut event it will of course be necessary for
the Bahamas Government to sbide by the decision of the United Kingdom
Goverament.

5. 1 should be grateful il you would acknowledge the receipt of this despaich
and confiem that the Bahamas Government accept the autharity delegated in
parugruph 2 of this despatch subject to the understandings and stipulations set
out in paragraphs 3 and 4 in relation to such delegation, which shall become
effective on the date of receipt in the Commonwealth Office of your acknow-
ledgement und confirmation of acceptance.

[ have the honour etc.

SPEECH BY THE SF

THE RT. HoN, GRoRG
Gentlemen: 1 should lik
invilation to come to th
have oot yet had an op-
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bere in Marlborough H
our Commonwenlth gatl
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foundations of the pres:
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and established for (i :
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period.

Az you know, it was .
were made in the new ¢
he considered the propc
representative Conferen
Government's desire fo
changes. As » first step
in January and held dis
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Government would for
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1969

Constitution

henever the Prime Minister is absent from the Babama
unable by reason of illness to perform the functions con-
1im by this Constitution, the Governor may, by dircctions
thorise any other Minister who was appointed {rom amoag
Jlatives temporarily to perform the functions conferred

Minisier by thia Constitution (other than the functions
w him by subscction (2) of this section) and that member

those functions until his suthority is revoked by the

wers conferred upon the Governor by this section shall
w him acting in his discretion if the office of Prime Minister
L in hig § nt, it is impeacticable to obtain the Prime
vice owing 10 his ilinees or absence, and in aoy other case
isad in accordance with the advice of the Prime Minister,

heasver & Minister other than the Prime Minister is
-ason of his illness or absence from the Bahama Islands
om his duties on leave, (o perform the functions of his
vemor may, in writing, appoint a person who is & member
chamber of the Leghlature aa that Minister 1o be a
inister:

hat if occasion arises for the making of an a trvent

solulion of the Legisiature and the next foll general
preceding provizions of this section shall have efect for
< if the bad not been dissolved.

to the provisions of section 67 of this Conatitution, a
inister shtl! hold offics until he is notified by the Governor
i the Minister on mccount of whose Inability to perform
of his offics he was appointed [s again able to perfotm
s or that Minister vacates his office.

wers ¢onferred on the Governor by this section shall be
nim in accordance with the advice of the Prime Minister.

:biect t0 the provisions of this Constitution, the Governor,
ordance with the advice of the Prime Minister, may by
wrditing charleofany Minister w;:lh J:'sponsibil;"ty fOI;‘ Il’lb;
y department povernment al ignate the sty
inister s charged shall be known:

wi 4 Minister appointed from among the Representatives
rged with respomsibility for finsnce and shall be styled
Financs ™.

¢ in this section shal) empower the Governor to confer
ster authority to exercise any power or discharge any
onferred or imposed by this Constitution or any other law
O Or any person of authority other than a Minister.

! mjudhe to the generality of subsection (2) of this
it for the Wupn‘t’.‘.” of submitting qumiombullaiinl tol such
e Cabinet conducting poverument business relati
' in either chamber of the Logislature, 8 Minister n.:ﬁ
d under thds section with responsibility for—

wer for which the Governor is responisible under section
‘1) of this Conetitwtion ;

L

Part IV
The Executive

i
f
i
1

im

i5) the dischurge by the courts of the Bahama Islands of their judicial
functions ; .

{¢) the initiation, conduct and Jiscontinuanve vl criminal proceedings |

i) the audit of the accounts of the Bahama Islands ;

{e} the muking of appointmenis (including appointments on promo-
hon, appainiments on (ransfer and the confirmation of appoint-
menis) to public offices, the removal or disciplinacy conwrol {includ-
ing the withhoiding of increments of salary) ol persons holding
or acting in such offices and the gram of any bencfits in relation
10 pensions and gratuities in pursuance of section 113 of this
Constitation.

{4) For the purposes of subsection (3We) of this section, the office of
a judge of the Supreme Court or Court of Appeal or a member of
the persenal staff of the Governor shail be deemed to be a public
ullige.

(%) Subject to the provisions of this Constitution, where any Minisier
has been charged with the responsibility for a matter of department
of povernment in pursuance of ihis seclion, he shall exercise general
direction and control over the work relaling to that manter and over
that department and, subject 10 such direction and control by the
Minister, the work and the depatiment shall be under the supervision of
a public officer {in this Constitution referred lo as & permanent sccre-
tary) appointed for the purpose:

Provided that for the purposes of this subsection a pertmanent secre-
tary may be appointed to yupervise the work relating 1o several matters
and departments

M~ (1) Without prejudice to the powers of Her Majesty's Govern-

Bahuma Istands, the Government of the Bahama Islands shall have
such authority 1o conduct extemal affairs as may from tlime to time be
enirusted to the Government of the Bahama Islands by Her Majesty’s
Gowvernment in the United Kingdom.

(2) The scope of the aushority that is cntrusied to the Government
of Ilic Bahama Islands under subsection (1} of this section shall be
such as may be defined by, and that authority shall be exercised in
weordance with, the terms of such communications as may from lime
v ume be made to the Government of the Bahama Islands by Her
ujesty’s Government in the United Kingdom, and every communica-
l‘.iim made in pursuance of this subsection shall be published in the
azelle.

M. ‘The Govemor. acting in his discretion. shall be responsible

for the following matters—

{a) such maiters relating to eaternal affairs as may be specified in
any instructions given to him by Her Majesty under Her Sign
Manus| and Signel or through a Secretary of State ; and

(k) defenice, including 1he armed forces.

T3 (D) Responsibility tor internal security and all matters relating
@ the Policy Fi is vested in the Governmor ; but the Qovemor shall
b insrument uhder his hand Gin this section referred 10 as “the
lnstrument of enirusiment ™} entrust the designated Minister with
authority to discharge that responsibility, .

4

ment in the United Kingdom to regulate the external affairs of the G
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