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THE WIDTH QF THE TERRITORIAL WATERS OF THE BAHK5R ISLANDS

PRIOR TO INDEPENDENCE IN JULY 1973

There is no single document wherein the constitutional

relationship between the government of the United Kingdom and

its dependencies is spelled out. However, written references

to governmental prerogative, duty, and constitutional relation-

ship are made in official documents and Acts of Parliament from

time to time from which it is possible to derive some "authority."

In regards to the question at hand, there is sufficient

weight in the writings and Pari.iamentary acts cited to conclude

that constitutionally or otherwise the Crown is ultimately

responsible for the foreign affairs of the Bahamas and that the

territox'ial waters of the Bahamas  before independence! was

three miles.

II. The Bahama Islands and the territorial waters adjacent

thereto are subject to the sovereignty of the Crown, 5HLE 3d

433, by virtue of having become a "dependency" by reason of

settlement authorized by the Crown, 5 HLE 3d 544, wherein pos-

session was ta! en in the name of the Crown. Until recently the

main line of communication with a dependent territory was through

1
the Secretary of State for the Colonies, which is now the

Minty, 1928, Constitutional Laws of the British Em ix'e,
at 95.



2
Secretary of State for Commonwealth Affairs, and the Crown had

constitutional responsibility for the making of any treaty affec-
3

ting the dependent territories. A colony had no power to make

a treaty with an independent Power which was binding on itself,

much less on other dominions. Colonial legislatures are not to
4

this extend sovereign law making bodies. The government of the

United Kingdom is still officially capable of contracting for

the whole of the dependent territories, which lack, independent

personality in international law, and the Crown is responsible

to foreign powers for any breach of international agreements;

but as regards commercial treaties and international conventions

the Crown normally seeks to provide that the Government of each

territory is left free to adhere or withdraw as the interests of

the territory require,�HLE 3d 446. In addition see attached

photocopies numbered "a" and "b".

III. That the government of the United Kingdom is responsible

for the foreign affairs of the Bahamas is specifically reflected

2
Secretary of State for Commonwealth Affairs Order 1966

SI 1966 No. 950 ~

3

Wilson, International and Com arative Law of the Common-
wealth, 1968. at 45.

4
Minty, ~o cit, at 95.

"Mote: HLE is Halsbury's Laws of England and HSE is Halsbury's
Statutes of England..



in the 1968 Report of the Bahamas Constitutional Conference by

the Great Britain Colonial Office which is attached hereto and

numbered "c", "d" and "e". It is stated therein that the

Government of the United Kingdom will continue to be responsible

for the external affairs on behalf of the Bahamas, but in addi-

tion describes' in detail the extent to which some executive

authority to conduct external affairs on behalf of the Government

of the United Kingdom is delegated, namely in trade agreements,

local negotiations, technical assistance agreements, and emmigra-

tion. Shipping is specifically reserved to the Crown.

Furthermore, section 43 of the Constitution of the Common-

wealth of the Bahama Islands,  Bahama Islands Constitution Order

1969, which is attached hereto and numbered " f"! states that the

Governor, Her Majesty's Officer for the Islands, section 17,

shall reserve for signification of Her Majesty's pleasure any

legislative bill affecting external affairs. Section 71, attached

hereto and numbered "g", states that the power of Her Majesty' s

government in the United Kingdom to regulate the external affairs

of the Bahama Islands is not prejudiced although the Government

of the Bahama Islands shall have authority to conduct external

affairs as may from time to time be entrusted to the Government

of the Bahama Islands by Her Majesty's Government in the United

Kingdom.

I think it is safe to conclude on the strength of these



writings, documents, and act of Parliament that the United

Kingdom  is! responsible for the "external affairs" of the

Bahama Islands.

IV. The legislature of the Bahama Islands has not legislated

on the width of her territorial waters; in fact, it is unlikely

that it could constitutionally do so without specific approval

of Parliament, and in any event would be overridden by any

Parliamentary act on the subject, Colonial Laws Validity Act

1865, 4 HSE 3d 476. The width of territorial seas has normally

been a question of international law, and as such would be part

of external affairs and prescribed for by Her Majesty's Govern-

ment in the United Kingdom for all the territories of the Common-

wealth. In fact, Parliament has so prescribed for Admiralty

jurisdiction in the Territorial Waters Jurisdiction Act 1878

 see attached photocopies numbered "h" and "i" and note therein!.

The power of Parliament to legislate for the co1onies is evi-

denced in that act by specific proviso and it is clearly intended

that it apply to all territories. The Act is still good law and

is listed amongst the Statutes of the Bahamas under "Laws of the

United Kingdom Applying in the Colony Otherwise than by Enactment

by the Legislature of the Colony." The Act describes the terri-

torial waters of the United Kingdom and her territories as that

sea...adjacent to the coast of her other dominions as is deemed



by international law to be within the territoria1 sovereignty

of Her Majesty; but the jurisdiction of the Admiral is limited

to one marine league, commonly known as the three mile limit.

41 6 42 Vict. c73 s7  The Law Reports, Statutes Vol. XIII at

579! .

The Act referred to has been recently interpreted, inV.

R v Kent Justices Ex Parte L e, QBD Divl Ct, 1 All English Law

Reports 1967 560. In holding that a radio transmitter 4.9 miles

from the mean low water mark on the coast but within 3 miles

from exposed low tide elevation was subject to the jurisdiction

of Kent County courts  question being one of which baseline to

measure from! the court stated that although the 1878 Act did

not lay down a definition of territorial waters for all purposes,

section 7 of the Act meant territorial waters deemed by interna-

tional law from time to time to be within the jurisdiction of

Her Majesty. Furthermore, the court stated that "What is the

territory of the Crown is a matter of which the Court takes

judicial notice...Any definite statement from the proper repre-

sentative of the Creen as to the territory of the Crown must be

taken as conclusive and hence the territorial waters per the Act

of 1878 was three miles." Lord Parker, CJ, at 564, stated that

"this country has in general proceeded on the basis that terri-

torial waters are limited to three nautical miles from the



low-water mark." The same statement is made in Post Office v

Estua Radio Ltd., QBD & CA 3 AER l967 663, 2 AER 1967 663,

2 AER 1968 444.  Attached numbered "j" !

Z believe it is correct to assert on the basis of these

statutes and authorities that the width of the territorial

waters of the Bahamas was three miles, as the width recognized

by Her Majesty's Government in the United Kingdom for Great

Britain and the territories of the Commonwealth under interna-

tional law prevailing at the time. See attached photocopy

numbered "k" for a note on the problem of the width of the

territorial seas in 31 HSE 619.
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Great Britain Colonial Office
Report of the Baharaas

Constitutional Conference 1968

 x! The Commissioner of Police will con inuc ta have direct scccxs to Ihc
Governor.

l3. The Chairman stated Ihsl Ihe form,il inxtrurncnt oF cn ruxtmcnt would
m«ke plain that Ihe Governor in  hc excrcisc of hix ultimate responsibility would
have power io give inc rue ionx to the designs cd Minis cr.

14. The delegations af the United Suhemi«n Party and of the Labour Party
w xhed to record the~r dissent froin these conc!uxionx on ihc ground that they
con»dered it premature to fpvc Mmisterx thc degree of rexponsibility for the
pidu.o snd  ntcrnsl xccur ty recorded above,

i5. All puriics  o thc Confcmncc «greed  hst tho em«ting coax i a ion«i
provisianx ConCerning the SppOin inen , removal «nd di C pl nury Cantral Of the
Commissioner sod Deputy Commissioner of Po ice should remain unchanged.
it wux syccd  hst members of the Police Service Commixs on would be
uppoin ed by thc Governor acting afmr consultation with thc Prcrnior, snd
 hst thc Governor should be required to act on Ministerial advice in making
regulations concerning Police Promotion Boards.

CHAPTER iil

EXTERNAL AFFAIRS

l6. The Governor will retain his presen  special responsibility for defence snd
.external slf«irs. Kc will however, be rcq dred to consult Bahamas Minie crs
through  he Securiiy Council referred to in paragraph l2 above. on ra« ters
relating to cxtcrnul sll'sire or defence which may involve thc po it cat as well as
thc economic snd financial intcrcsts ol the Saham« islands.

�, Hcr Msjcxty'x Government will, by means of s despatch, delegate to
Sshsmsv Ministers su banty for thc conduct of extern«1 «gairx to thc extent
sct out in Annex S lo Ibis Report,

lg. The Unimd Kingdom Delegation congrmcd that Her Ms ex y'x Govern-
ment would be willing to s sist in the training of o bcisix from the Sshums
fxhundx in thc licld of external sifuirx, Hcr Msjcx y's Gavernmeni would «iso
consider thc ut schment of sn o Sc ul of the Bshi mus Govcrnmcn  to u mission
exercising consular Functions in rcxpcc  af persons who poxvex~cd Sub«mian
si«tus. if such an appointment werc at sny time felt to bc ncccxvnry, All  hexa
ms ters should be dealt with by administrative «rrsngomcnt between the iwo
Governments.

CHAFF'ER [y

FUNDAMENTAL RiGHTS

l9. Thc Conferonc» agreed tha  thc expression "person who belongs to the
S«hain« ls ends" in me ion I  �! of thc coax i ut on dealing wIth freedom ol'

movemen  should be altered  o "pars
intention of th s Conference i ~ that p
S«hams islands inunediately before tl
tion will be g ven Bahamian status v
terms sn4 ooruh ion  sx then attached
bold. ln so fsr as tbc rights, terms s
bcloliger ui'e gave 'ncd at present
consequential amendments of that l
 skc cifcct on thc date when the neu

20, The Conference considered  hc P
in the degtut an of ~ bolo~  a  h
obtained the status of a British subject
a ccrtigcate of natu shan ion under  
that this provision should be retained,
wcuhi contiaue the cxistiag practiac w
is submitted by him to thc Bahamas
Bahamas as the Cabinet may approve
appraved by 'the Glblnct oi' Ihst o hei

21, Thc Conference discussed s p
Rights chapter of thc Cansutuuon
Supreme Court to give s declaratory
being made ta  I for redress in respect c
The opinion oF a legal adviser of the I
case ia which the Supreme Court bsd
fundamental rights, them was no d
Cons itution  cft it open to thc Court
declaratory order in that thc Court ir
before it. ln the lighl of thi ~ opinion th
amendment need be made as propos 

CHA

PRSROGATP

22. The Confcrcnca agreed  bs  the
by tbc Governor on the sdv cc of a
Governor on the advice of the Ptcmiei
for an Advisory Committee cans» ing
General snd not less Ihaa th cc nor
by tbc Governor on  hc advice of  h
view that memhc ship of the Adviio
MiniaterS and in partiCular that it Shoi
or psychiatrist; snd also that it w«s
bis advice tu the Governor on Ihc spf
consult with  hc Le«dcr of thc Oppoi
ol' these last tuio points should be ihe x



ANNBX B'arly

-r of thc Opposition
Commonwealth Otgcc.
London, S.!h'. I.

BAHAMAS  Date!

I. I have thc honour, in accordance with the undertakmg given ut the
Constituuonal Conference held in London in Scptcrnbcr, !9 rg, to address you
on thc sub!cct of the cxtcrnal « fairs af thc Buhsma Islnnds.

2, It was recognised at the Conferenoe that the United Kingdom Gnvernrncnt
must continue to be responsible for thc exrcrnal relations of thc Bahama
Isktnds. In carrying nur the!r general responsibility, however. thc United
Kingdom Government will of course seek thc fullest consultation with the
Bahnsnas Government «nd will at ~ II times have special regard to thc interests
of the  Government. In addition. subject to thc stipul«lions set out in pnragruph
4 of this despatch, thc United K ngdom Government hereby delegate to the
Be!tat!sac Government. with e fcct from the date specHLed in paragraph 5 of
thi ~ despatch, exccudve authority to conduct external relations on behalf of thc
Uaited Kingdom Government as fo!!ows:

 a! Authority to negotiate and conc!ude trade agreements «iih other
countries, whether bilateral or multilateral, relating solely to thc treatment
of goods.

 b! Aulharity to nrrurige Or pertnit vieitt iil up lo thirly days for triide Or
commercial purposes by rcprcventstivcs or rcddenb of the B«h«mu
Islands to any other country. «nd by representatives or reudents of .my
other country lo thc Bahama lv!ands  but questions rcluting to thc
establishment nf permanent or temporary representation of nthcr
countries in the Buham«s or of the Bahamas in other countries will
ctmtinuc to bc determined by thc United Kingdom Government uger
consultation with the Government of the Bahama Bl«nds!.

 cl Authority to negotr«tc und conclude agreements of purely lncat concern
with any independerrr member of the Cnmmonweslth or any Associ«tcd
State or Brrtish Jependent territory or thc United St«tcs nf America or
such other eurhnrines iw lhc B«humss G'nvernmcnt may request and the
United Kingdoni Government muy approve.

 d! Aulhority to negnti«te «nd conclude irgrccnrcnts for technic«l «vwvtance
or of a collur«l or scientihc nature with any inilependenr member of the
Cornmnnwc«1th or the United States nf Arrwncs or such other «uthnritics
uv lhc Bahum«s Government muy request snd thc United Kingdom
Government m«y .i pprove,

 e! Authority to ncgniiute and conc!ude «grecmcnts with other countrim,
whether bilateral or muhil«tera!, relating to emigr«imn I'rom the Buharn«
Is!ands to those countnes und to emigrsnl labour schemes.

In addition thc Untied Kingdom Government will give sympathetic cnnvrderu-
tron lo any requcvt by thc Bahamas Government for authority to take acbnn nn
individual questions of external relations not covered by this despatch.




T.D., legal Adviser to United
Bahamian Party

' 68 Bahamas Const itut iona l Con fe re noe



BPBKCH BY THK BF

I have ihc honour ctc.

l6

' 68 Bahamas Coins',itutional Conference

3, Thc autho«ty confcrrcd by paragraph 2 above docs aot cstead to rbe
ncgoti»uoa and conclusion of trs<ic»grcemcnts relating io establishment
m»<ters  ic., those a fecting tbc aghts of persons and companies of the
»O»tr»chug part<et! Or agreemCniS reletiiig tn Civil aviatiOn and Shipping, which
w<II continue to be dealt with in accordance wdh the present practice whereby
the United Kingdom Government enguges in ihc Full»st consultation with the
Bahamas Government. The Untied Kingdom will also consider the inclusiou of
s represcnmhvc of ihc Bahamas Guvernmc«t, cuber as an adv»cr or as an
observer or in some similar c»psciiy, in any United Kmgdom Delegation
attending mtematioa»l discussions»bout «vil aviation, shipping or finance in
which the interests of thc Bah»mas are materially involved.

4. In vmw of thc general iespons<bil>ty oF thc United Kingdom Government
for the csierasi alf»irs of the B»h.im» islands. u will bc nsccss»ry for thc
it.<ham<» Government to inform the United Kmgdom Government in advance
of any pmp«sul fOr the ex«cim of the authority iO conduct negotiations
dele pi<el tu ihe Bcb»m»s Governmc<it by paragraph 2 o!,  c!,  <F! and  r! of
th» despatch and io keep the Untied Kingdom Government informed oF tbc
progress of any such negotmiions, Thc United Kingdom Govern»M»t will
inform ihs Buh»mas Govcrnmcnt iF it should»ppcsr thai thc actions or proposal
of thc Bahama Government in this liekl <mnt!ict with, or are like!y to lead to
cong<et with, the international commitmants, responsibilities or po!icics of the
I Jmted K<ngiom Government. ln ih»t evem it will of course be necessary for
the Bahamas Government to abide by the decision oF the United Kiagdom
Govcrnrnent.

5. I should be grateful if you would acknowledge the receipt of this despatch
and conhria ih»i tbc Bub»mss Government accept the authority delegated in
paragraph 2 of this dmpaicb subject to the understandings aad stipulations sct
out in parsgr»phs 3 and 4 in relation io such delegation, which shall become
cfFcctivc on the date of rcccipt in the Commonwealth 0 gce of your acknow-
ledgement und coniirm»tion of acceptance,

THE RT. HQN. GK<»<,
Gentlemen: I sho»IJ I<k
invitstloil to co<ac io rb
have aot yct Imd Iln pp
of State, but I know th.
greedy enjoyed his visa
recently of asenmpacy<
General Council of ihc i
Mauri tiuL

I am delighted 'to bc .
here ia Mar!borough H
our Coatmoawealth gati
Constitutional Coafcr<m
fouadathms of tbe presr.
arrangements thea agre
Order m Couacil in I%
l964, conferred s wide
and established for iiic
I am glad to find th»t it
period.

AS you kanw, ii W»s .
w«u made in tbc acw t
he considered the prop<
mpresentauve Conferee
Governmeat's desim fo
changes. As a Ilrst step
in January and hc!d dis
representatives of ihc mv
Goverameat would for
and the a rcprescntativ
convenlerik

We have now receive
constitutional change pi
have also had ihe benei
oF the other part es mp
ments will Form thc b».
oF those around this i
political parties and wr
� will rapidly be able to
on thc changes tb»i sboi

Now, hir, Premier, I
details io tbe it»humus
partise on them, There
»nd which I think may '
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1969

Constitution

Part IV

The Executive

Astrioritr of
Ghi cmrxern
of  tv raine
Iirxnds ul
conduct
ecrnrhn 
nifxirv.

Governor's
vtrecixl
re sons biWy
fnr ox ferns 
affairs xnC

Gn~' ~
<trcctx i
iai  xiii% I bear
fiil lluernsl
vtellrltti IUIC
r  xi yc  cx
Force end
c ii tiimmms
iturccf.

hencver thc Primo Minister is abseat from the Bohama
unable by maxon of illhCSS ta perfarm the tunetianx COn-
iim by this Constitution, the Governor may, by ciircctions
ihorisc any other Minister who was appointed from amottg
le ives  muporarl!y to perform thc functions conferred
hlinic cr by  hi ~ Cons imtion  other than thc functions

in him by subsection f2! of this auction! and that member
those functiam tmtg bis authority i ~ revoked by tha

wcrs conferred upon  hc Governor by this section shag
y him acting in his dimretiaa it the o5ee af Prima Minister
f, in h a judgment, it is impracticable to obtain tbe prfasc
vice owutg to his ilbtasa or abseacu, and la aay athcr casa
ised in aacardmtcc with the advice of the Prima biinistcf.

heaever ~ !vfinlster other than thc Prime Minister is
-aeon ot his illness ar abscacc from the Bahama Islands
am bis dulies on leave.  o perform the functions of bis
vcrnor may. ia writing. appoint ~ person wba i ~ a member
chamber ot tha Lagfciatum as that Minister ta be ~

'hister:
nat if occasion arises for the making of an aoaoiatmaat
solu ioa ot ths Legislature aad tbe next faifowjng general
pruocdiag ptav!sham of thi ~ section shag have egcct fof
i if the Legiehttum bad aa  bcaa dissolved.

to tbc provisions of section dy of thi ~ Constitution. a
inisser shall hold o5cu until he is natitlcd by thc Governor
n the Minister on a mount of wham Inability to perform
of hie o5cc he was appointed Is again able ta perform
s or that Minister vacates hi ~ O5ce.

v crx conferred on tbe Governor by this scctian shall bc
him in accordance arith thc advice of tbc Prime Minister,

ibiect to tba prOvieiOas ot this Cesstitution. the GOvcrnof,
ordanee with the advice of thc Prime Minister. may by
writing charge any Minister with respansibili y Tar aay

y department of govctumcnt aad designate thc style by
inistcr sa charged shall be known:
lut il Mmtxtef appamted fram Qmaug 'thC Rap ceca a JVCS
rgad with ruspaas!bf!ity for gnancc and shag be styled
Vinancu ".

. ih this Seegau shall Cmpawer thc Gavurnaf Io txmfcr
ster au harl y ta cxcrc!se any powuf or discharge any
inferred or imposed by thi ~ Constittttion or any oihcr law

haf or atqr puretm Of authority alber than a Minister.

t preju Bcc to the generality of subccct an �! of this
t faf tbc purpose at submitting  iuestlons relating Io such
e Cabh et and oondueting povafaataat business relating
'rs In cithCf nba aber Of thc Lag!a!a use, ~ !iflalstef ~ hajj
d undec  A ssoth a with scepoasibility for-
unr fac sddcb the Govessua is sccpcstsiblc under scathta
' I! at sb!a Cm a itsai m;

4g

 bl ihe discharge by ihe aourts af the Bahama Islands al their judicial
 unctians;

 c! ihc initiation, conduct and i!iscantinuance oi criminal proceedings;
id! ihc audi> of the accounts of the Bahama Islands;
Irl the melting oi appointmcn s  including appointments on promo-

nOh, appOintmenix on transfer and the COhtirmatiOn Of appOint-
mcn s! to public afllces. the removal or disciplinary con roi  inctud-
mg thc withholding of increments of vxiary! ai persons holding
or acting in such oilices and the grant of any I»nefits in relation
to pensions and gratuities in pursuance of sec ioa 113 of this
Cans i ation.

�! For  hc purposes of subsection �! e! of this section, thc a5cc of
a Iudpc of ihc Supreme Ciiurt or Court of Appeal or a rncmhcr of
thc personal staff of thc Governor shag bc dccmcd to bc a public
a lid.

ix! Subject  o the provisions of ibis Consii ution. v,here any Minixicr
hxx been charged with the rcsponsibiiity for a matter or department
ol government in pursuance of this sec ion, he shall exercise general
direction and control over tba work relating to that matter and over
ihat department and. subject to such direction and control b!r the
hlinixtcr.  he work and  he department shall be under thc supervision af
a public o5ccr  in this Constitution referred  o as a permanent secrc-
mry! appointed far thc purpose:

Provided tha  for the purposes of this subsection a permanent sccre-
tiiry may be appointed to supervise thc work relating to scwral matters
and departments

y!  I! wl haut prejudice to the pawers ot Her Msjccty's Govern.
ment in thc Urdtcd Kingdom to regulate the external agairs af ihe
Bhiximu island»,  he Government of  he Bahama Islands shall have
such xuthoaty to conduct cxtctnal affairs as may from time to arne hc
cn iuucd to ihc Govcrnmcnt of thc Bahama Islands by Hcr hfnjesty's
Giivcrnmcnt in thc United Kingdom

�! Thc vcape of thc authority that is cntrusuxi to thc Gavcrnmcnt
o  ihc Bahama Islands under subsection  II of this section shall be
inch xv may be defined by. and that authority shall be exercised in
iccx>rdancc «iih. the terms of each communiaatians as may from lime
 i> arne be made to the Government af the Bahama Islands by Hcr
h hjevty's Government in thc Uni cd Kingdom, and every communica.
tiim maJC in pursuar»c af this subsccuan shall be published in the
Gll relic

>3 'lhe Governor. acting in his discretion. shall hc responsible
for  I» fail wing mauers-

 <» cuch matters relating to exiernal a fairs ax may be specified in
ihy in~true iona given to bim by Her Majesty under Hcr Sign
M»ual and Signc  or through a Secre ary of State; xnd

r>l t efcnve including ihe armed forces

Itl Respahvibitity for imcmal security and all matters relating
"' the Police Fo !d is vevted in the Governor; but thc Gave rior shall
Ii! rnv rumcnt uhder hi ~ hend  in this section referred ia as " hc
instrument oi enirutamen "! entrust thc designated hfiaistcr with
umhurity ta discharge tha  respaasibility,
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