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INTRODUCTION

The Louisiana Legﬁglature, during the 1984 regular session, met fo
approximately 12 vweeks and considered 3025 bills and 472 resolutions.
0f these, the Senate Natural Resources Committee considered over 100
that were introduced in the Senate and over 40 that were introduced in
the House of Representatives. The House Natural Resources Committee
considered over 130 that were introduced in the House and 40 that were
introduced in the Senate. Over 80 of these bills and resolutions, if
enacted into law, would directly affect the fishing industry. All 8
were considered by one or both of the natural resources committees.
Of these, 23 were passed into law. All but four of these 23 were
anended by one or:Poth natural resources committees, the House floor, or
the Senate flcor. Each of these 23 contained from one to more than
20" express changes to the existing fishing laws. With this large
number of bills and resolutions and the relatively short period of time
for consideration, each bill and resclution may not have received the
attention necessary to emsure that it would make only the intended
changes and not have any unintended results,

Six nths have passed since most of the new laws became
effective,  which has allowed plenty of time to determine many of the
acts' actual effects. Most of the acts have had their intended effects,
althougg in several cases they have also had some unforeseen effects.
One act” only had part of ﬁif intended effect, and the actual effect of
another remains to be seen.

Several acts changed laws that had remained relatively ppchanged in
the past. Extensicns on butterfly nets are now ohibited, as 1s the
use of seiTsa to commercially harveet shrimp; nets cannot be left
unattended; outside state waters (from the coast to ree miles
offshore) are closed to shrimping for part of the y : separate
licenses are required for beam trawls and butterfly nets; the licenses
and regulations for harvesting oysters from Calcaqﬁeu Lake have been
overhauled; "~ and the shrimp count has been changed.

Other acts made changes in laws that seeﬂ}ngly change every vear.
Several mesh sizes for nets have been chﬁ%ged; the application periods
for various licenses have been changed; ﬁd the opening and closing
dates for various seasons have been changed.

The Governor's Task Force on Finfish Management was created in the
fall of 1983 to recommend changes in the laws for better management g{
saltwvater finfish. The task force recommended passage of five bills.
Four of these were passed into law and account for approximately 757 of
the changes passed in 1984 affecting finfigh.

This article will examine the changes made in the fighing laws in
1984 and their effecta, both direct and indirect, foreseen and
unforeseen. Several acts restrict nonresidemt access to Louisiana
fisheries resources through increased 1license fees, reciprocity
provisions, and limited license application periods. One act prohibits
the use of gear which is used almost exclusively by fishermen of
Vietnamese descent, and another describes a boundary within inside state



waters to divide the outside state waters. The constitutionality of
these provisions will also be examined.

Several resolutions were passed affecting Louisiana fisheries
resources. Most of these either provided for suspension of laws for only
a temporary period or requested some type of action by the Louisiana

Department 2of Wildlife and Fisheries, Most of these will not be
discussed.

Finally, it is nearly impossible to determine every effect these
changes will have. It is quite likely that more effects will become
apparent as time passes and through the actual application of the laws.

I. LAWS AFFECTING ALL FISHERIES

a. Increase in License Fees

Act 230 increases most commercial fisheries license fees by five
dollars, with the increase carmarked for use by the Louisiana Seafood
Promotion and Marketing Board. The board was created in 1981 to:

...enhance the public image of commercial fishery

products, thereby promoting the consumption of these

products and, further, to assist the seafood indus-

try, including commercial fishermen and wholesale

and retail dealers, in market development so as to

better utilize existing markets and t¢ aid in the

establishment of new marketing channels. Attention

to the promotion and marketing of non-traditional

and underutilized species of seafood would be

inheren§3in the purpose of the council established

herein.
Glven the power to contract and lend,ZA the board was limited to the
funds allocated by the legislature or by some other socurce. Although
the board was created in 1981, the legislature never provided funding.
In 1983, the Gulf and South Atlantic Fisheries Development Institute
granted the board $25,000. This was well below the amount considered
necessary for the board to fulfill its goals, but did give it the
opportunity to meet and determine its role in promoting and marketing
Louigiana seafood.

The board realized it would need a more consistent source of
funding than annual appropriations and grants. It recommended the
introduction and passage of House Bill 983 (Act 230), which would raise
almost every commercizl fishing license by fiv 5 dollars, thereby
generating annual funding of approximately $300,000, These funds will
be earmarked for use by the board and deposited directly into the newly
created Seafood Promotion and Marketing Fund. Normally, all funds
collected by the Louisiana Wildlife and Fisheries Commission are
deposited 1into the Conservation Pund and the legislature then
appropriates funds to to the Llouisfana Wildlife and Fisheries
Commisaion, fg be used for programs and purposes aa designated by the
legislature. Bypassing the Counservation Fund provides more stability



to the board by decreasing the possibility that the legislature will
divert the funds going to the Seafood Promotion and Marketing Fund to
other programs,

The increase ig applied to all commercial fishing license fees,
including gear 1license fees, vessel license fees, and retail and
wholesale licenses, and cpyers the finfish, crab, shrimp, oyster, fish
farm, and clam fisheries. The only license feesj%Pt covered are the
fees related to oyster se application and rental and the wholesale
minnow dealer's license, It is likely the board felt the funds should
come from licenses relating directly to the harvest and sale of seafood
and therefore did not attempt to increase the oyster lease and
application fees. All oyster harvest and sale license fees were
increased, making them comparable with the license fees increased in the
other fisheries. Adding the lease and application fees would place a
greater burden on the oyster industry than that imposed on the other
fisheries. The minnow dealer's license may have been overlooked because
of its physical locatfon in the statutes. It is well separated from the
other license sectiona.

The act provides that five dollars from any license fee established
on or after January 1, 1984, will be deposited in the special Seafood
Promotion and Marketing Fund. By setting January 1, 1984, as the
effective date, the act covers all future licemses as well as any
licenses created during the 1984 legislative session. Four such’
licenses were created in other pleces of legislation during the 1984
session: the tg&ging and vessel licenses for harvestingSfysters on
Calcasieu Lake, the trawl/butterfly net license, and the
finfish seller's license.

The only question concerning these and future licenses is whether
the five dollars deposited in the fund will be derived from the license
fee as stated in the legislation or whether five dollars must be added
to that amount. The determinitive language in Act 230 states:

++«sincrease in each of the commercial fisheries
license fees imposed by House Bill No. 983 of the
1984 Regular Session or derived from the fee imposed

on_any commercial fisheries license established on
or after January 1, 1984, (underlining added)

A plain reading of this provision tends to indicate that for license
fees established on or after January 1, 1984, the five dollars comes
from the fee as stated in the establishing act. The assumption is that
the legislature, in establishing a new license, will take into consid-
eration the five dollars going to the fund and set the fee accordingly.

This assumption can easily be made for license fees established in
future years but it 1is more tenuous for the four license fees
established concurrently with Act 230, 1t is unlikely the legislature
considered the five-dollar increase in determining the proper license
fees when Act 230 was still in the legislative process. Further, the
fee for the resident oyster vessel license for Calcasieu Lake, one of
the four liceunses enacted during 1984, is set at five dollars. Under



the above analysis, the entire fee would be deposited in the Seafood
Promotion and Marketing Fund. It is unlikely the legislature intended
that result.

For these four licenses the Department of Wildlife and Fisheries
has interpreted this provision {9 mean that the five dollars is added
onto the fee stated in the acts. This eliminates the possibility that
the entire fee for the Calcasieu Lake vessel license will go to the fund
and also generates the most income for the department,

b. Tax Exemption

Two complementary Acts, 687 and 866, tighten the avajilability of
tax exemption certificates for commercial fishermen, Commercial
fishermen are exempted from paying sales and use taxes fg} certain
products, goods, and services used for commercial fishing. In the
past, any holder of a commercial fishing 1license could get the
certificasg. Since many "noncommercial"” fishermen acquire commercial
licenses, they could also acquire the exemption certificate, thereby
defeating the intent of the law., The Governor's Task Force on Finfish
Management (see Finfish) acknowledged there was a problem with sport
fishermen being able to obtain a tax exemption certificate but could not
find a solution and therefore did not recommend any changes in thfﬁlaws.
They only raised the problem for possible future comnsideration. Acts
687 and 866 were introduced independently of the task force, and provide
a partial solution.

Previously, a vessel receiving a tax exemg;ion certificate had to
be wused primarily for commercial fishing. Act 687 adds two
requirements to this provision. One new requirement provides that the
commercial fishing must be a trade or business. The second requirement
states that possession of a commercial license is not the sole criterion
for issuance of the exemption certificate. An additional criterion,
provided by Act 866, requires a fisherman to submit a notarized
affidavit stating he derives or intends to derive his primary source of
income from commercial fishing. The act defines primary source of
income as "not less than 50%."

The acts do not state whether the fisherman must submit the state-
ment only once, thersby not being required to submit a new one for each
annual renewal of the certificate, or whether an additional statement is
required for each renewal application. The Department of Wildlife and
Figheries has interpreted this provision as requiring a new statement
each year, regardless of whetsﬁr the fisherman held a certificate of tax
exemption the preceding year.

II. FINFISH

Of the nine acts passed during the past legislative session con-
cerning finfish, four were recommended by the Governor's Task Force on
Finfish Management. Considering that each act contained several
changes, the task force's recormendations accounted for approximately
75% of the changes in the finfish laws.



The task force was created on August 30, 1983,39 by then-Governor

David Treen, "To review ongoing management activities affecting
saltwater finfish, expressly spotted seatrout [speckled trout] and red
drum [redfish] and to make recommendations (including the preparation of
legislation) addressing thﬁoprotection and proper management of the
coastal finfish resources." The task force was especially concerned
with redfish and speckled trout because these two are the most highly
gought spziies of edible finfish found in the saltwater areas of
Louisiana.

Controversy concerning whether speckled trout and redfish should be
subject to commercial harvest or restricted only to sport fishing has
existed for several years in the Gulf of Mexicqg Texas eliminated the
commercial harvest of these two species in 1983°" and Alab placed a
two~year wmoratorium on their commercial harvest in 1984. Several
pieces of legislation were introduced in the Louisiana Legislature in
1984 which would have specifically or effectively eliminated the
commercial harvest of speckled trout and re% ish either in all Louisiana
waters or in only the Calcasieu Lake area. Because ig opposition by
commercial fishermen, not one of these bills was passed.

The task force, composed of representatives of the Louisiana
Department of Wildlife and Fisheries, the ©Louisiana Wildlife and
Fisheries Commission, commercial fishermen, sports fishermen, consumers,
the Louisigna Restaurant Association, and wuniversity fisheries
scientists, drafted five bills and one resolutipn. TFour of the five
bills were enacted and the resolution was adopted.

Most of the task force's recommended changes in the laws were
incorporated into House Bill 1697, passed as Act 295, This act wmade
approximately 14 changes in the finfish laws, including mesh size and
length limitatioms for nets and an increase in the minimum length for
speckled trout, as well as the creation of a new finfish 1licensing
gcheme, The other task force Acts are Act 278, limiting the number of
redfish and speckled trout a fisherman can have in possession; Act 279,
prohibiting unattended nets; and Act 235, which changes the definition
of underutilized species,.

House Concurrent Resolution 71 was the sole regolution recommended
by the task force and it was adopted by the legislature. It requests
the Department of Wildlife and Fisheries to use revenues received from
the increase in fees resulting from the license changes recommended by
the task force for the creation and operation of a coastal finfish
management section. The function of the section would be to "perform
regsearcli on, and make recommendations for, the pProper mnanagement of
Louisiana's coastal finfish resources.”

a. Nets

Act 295 changes the mesh-size limits of trammel nets, seines, and
gill nets used in the saltwater areas of the state. The minimum mesh
size for gill neta 1e decreased from two inches square to one and
three-quartere inchese. The reason for the change i{s to decrease the
average length of commercially harvested speckled trout. A two-inch



mesh catches, on average, a 19.2-inch trout, while one and
three-quarters inch mesh reduces that length to 17,1 iﬁshea. This is
still well above the minimum legal length of 12 inches.

The law stating the mesh size for trammel nets greviously gave only

a minimum mesh size for the fmmer and outer layers. Act 295 increases
the minimum megsh size for the inner layer from "not less than one inch
square' to "one and five-eighths inches square."” The previous three-

inch square minimum mesh size for the outer layers is retained, but the
maximum mesh for outer layers is set at a size not exceeding 12 inches
squatre. Previously, there was no maximum mesh size limit for the outer
layers.

The act also adds a provision for gill nets and trammel nets, that
the maximum overall length of 1200 feet applies to two or more g?nnected
nets, Previously, this provision applied only to seines. This
standardizes the overall length of all finfish nets used in the
saltwater areas of the state.

Act 295 also changed the mesh size on saltwater seines from a
minimum of one-inch square to cne-inch square. As stated above, the
mesh size for a gill net, before the change by Act 295, was a minimum of
two inches square. In the past, a seine could have beer used with a
wesh size between one and two inches square, whereas a gill net could
not. This created a loophole in the law which could have allowed’
fishermen to use a gill net with a mesh size between onesgnd two inches
and call it a seine, thereby making an illegal net legal.

An unexpected result of the change in the mesh size was its effect
on some fresh and gsaltwater commercial fisherman in the Franklin,
Louisiana, area. These fishermen were using a seine (bottom roller rig
seine) with a one and one-half inch mesh to catch freshwater bait fish
and saltwater commercig% finfish. The minimum mesh size ogkfreshwater
seines 1s two inches, but with an experimental permit from the
Department of Wildlife and Fisheries, the figsherman were able to catch
freshwater bait fish with a one and one-half inch mash seine, so long as
no commercial freshwater finfish were taken., Before Act 295, the mesh
on a seine used in saltwater areas could not be less than one inch
square. Thersfore, a one and one-half inch mesh was legal to catch
galtwater commercial finfish and, with an experimental permit,
freshwater bait fish. The problem arose because it was uneconomical to
catch the freshwater bait fish without being able to catch saltwater
commercial finfish. The one~inch square mesh size imposed by 5%::: 295
eliminated part of the commercial livelihood of these fishermen.

Act 295 also amends the provision saltwater finfish seines by
eliminating the chinchera net exception, The chinchera net is a type
of seine originallysprought to Louisiana by the 1slenos Indians in the
eighteenth century. In 1983, the Louisiana Legislaturfa provided an
exception to the length limitations for the chinchera net. The length
limitation provided that a seine could not exceed 1200 feet in length,
nor could two or more seines be connected so that the overall length
exceeded 1200 feet. The exception allowed two or more chinchera nets to



be connected to exceed 1200 feet where each individual net was less than
1200 feet in length.

Act 295 also standardizes and increases the penalty for a violation
of net size and length provisions. In 1981 the legislature attempted to
standardize the pegglty provisions for violation of the varioug wildlife
and fisheries laws”” by establishing seven penalty provisions. Prior

to this standardization, segfral different penalty provisions were
scattered throughout the laws.

Through this standardization, an attempt was made to refer
violations of the laws to one of the standardized penalties. Violati
of the net size and length provisions resulted in a class-one penalty,
Unfortunately, several of the prior penalties were overlooked in the
standardization. One of these penslties cogers the same net size and
length provisions as the class one penalty. While neither of these
two provisions has been repealed, Act 295 removed the net size and
length provision from thg}r coverage. A violation of this provision is
now a class-two penalty, which substantially lncreases both the fines
and the time of imprisonment.

The task force also conaidered the issue of unattended seines, gill
nets, and trammel nets. They found that these unattended nets created a
danger on navigable waters by entangling oggboard motors and 1'.":':,;:«‘.11&1:3.lr
This has resulted in two known sinkings. Also, some nets were left
unattended for periods of a week and longer, leading to deteggoration of
the entrapped fish, resulting in a wasted fishery resource. The task
force recommended that all unattended seines, gill nets, and trammel
nets be prohibited. The legislature agreed and passed Act 279 after
adding butterfly nets and beam trawls used to take shrimp, and adding an
exception for unattended nets attached to a wharf at a camp.

Act 930, not a task force recommendaticn, ovides a license for
slat traps simllar to that used for hoop nets. For each set of 15
slat traps a license fee of ten dollars is required. Further, as with
hoop nets, Act 930 allows the owner to employ helpers to use or set the
traps without each helper being required to obtain a commercial
fisherman's license. The act requires that slat traps, unlike hoop
nets, be tagged with tags furnished by the Department of Wildlife and
Fisheries i1f the traps are being used to catch catfish, Previously,
there was no gear license for slat traps. e fisherman only had to
obtain a reaident commercial fishing license.

Another change not based on on a task force recommendation is found
in Act 516, concerning the use of a barbless spear to catch flounder in
saltwater areas of the state. Thia act also prohibits the use of lead
nets on hoop nets set in flooded regions where the water is out of the
actual bed of the natural stream or lake when the hoop net is set within
500 feet of the actual stream bed to take freshwater or saltwater game
fish. Further, the act prohibite the taking of garfish, whi% could
previously be taken with a spear, gun, bow and arrow, and traps.



b. Finfish Length and Possession Restrictions

Acts 273 and 295 provide by act what has been donme in the past by
resolution. The Wildlife and Fisheries Commission can suspend or reduce
the li-inch size limit on channel catfish in the areas of the state
where biological data indicate that the suspension or reduction would
not be detrimental to the catfish population. For the Lac des
Allemandes apea this same provision has in the past been accomplished by
resolution, The reason for this suspension is the abundance of
stunted channel catfish in certain areas of the state. The commission
found that the vast majority of channel catfish in some areas are under
the ll-inch minimum harvestable length, that these catfish are sexually
mature at a length less than 11 inches, and that the suspension has begT
watched since 1981 and no detrimental effects have been found,
Resolutions are72 temporary measure, and can be effective for no longer
than one year. The effect of this change allows the commission to
decrease the minimum size limit for periods longer than one year. In
fact, the commisgion during its January, L?;S, meeting extended the
minimum size exception until January 1, 1990.

Act 278, another change recommended by the task force, changes the
possession limit of speckled trout and redfish for saltwater sport
fisher?gn. Previously, the possession limit was twice the daily catch
limie. The new law sets the possession limit at the same number ag
the daily catch limit75 The daily catch limit of a combined total of 50
has not been changed.

The only provision in Act 295 that specifically refers to speckled
trout increases the76minimum commercially harvestable length from 11
inches to 12 inches.

c. Licensesa

By far the biggest change produced by Act 295 concerns the licens-
ing requirement for saltwater fishing. A new saltwater angling license
is reﬁ?ired for game fishermen fishing south of the saltwater boundary
line. The license costs $5.50 for both residents and nonresidents and
must be purchased in addition to any other required licemse. The law
still retains the "cane pole" exception for a "resident using .4 rod or
fishing pole, hook and line without a reel or artificial bait."

The task force examined the license structure for commercial
fishing and found inequi;ées in the cost of obtaining licenses to enter
the different fisheries. Their recommendation was to eliminate those
inequities and to restrict the commercial fishery tosd:hose with a
"serious intention of entering the commercial fishery."  The result,
found in Act 295, was the eatablishment of the finfish seller's license,
required for each person "taking saltwater commercial finfish or bait
species for sale.” The fee for the seller's license 1is $105 for
residents and $405 for nonresidents. Residents and nonresidents must
now purchase the seller's license in addition to any required vessel
license and gear licenses.



The act also repealed the provision containing the commercial
angler's license. This provision stated:

Validly licensed commercial fishermen, whether
residents or nonresidents, shall be entitled to
angle for commercial fish with rod and reel and sell
any fish taken by such method only upon first
purchasing a commercial anglegis license at a cost
of two hundred fifty dollars.

The repeal of this provision results in one of two possible effects.
First, it prohibits validly licensed commercial fishermen from angling
for commercial figh with a rod and reel. This, in effect, makes the rod
and rteel 1llegal gear for commercial fishing. Second, it only
eliminates the specific commercial angler's license in lieu of the new
finfish seller's license. This would not prohibit use of a rod and reel
but would require the fisherman to obtain the proper licenses to use a
rod and reel {(a finfish seller's license). Which of these two
interpretations 1s correct will depend on the determination of whether a
rod and reel is a legal method to take commercial fish, If it is a
legal method, then the second interpretation 1s correct. If it is not,
then the repealed section was not only a licensing provision but a
provision allowing use of specific gear which would otherwise be
illegal. .

Section 320 B, which gives the legal methods of taking commercial
fish, states: "commerciasztnfish may be taken with any pole, line,...
and by no other means..." The section does not expressly state "rod
and reel,” sc for a rod and reel to be legal gear, another section must
specifically allow its use or it must be considered a pole. No other
section specifically provides for use of a rod and reel; therefore, some
other section must define rod and reel as a pole.

The definition of angling states: "... "Angle" means to fisl-bfith
rod, fishing pole, or hook and 1line, with or without a reel."” A
pamphlet onakouiaiana fishing laws produced by the Louisiana Department
of Wildlife™ states that a legal method of taking game fish is "by
means of rod (or fishing pole)" thereby equating a rod with a pole.
Further, the repealed pagvision was In Section 337, which is, by title,
a licensing provision. Every provision in this Section, with the
possible exception of the repealed provision, provides for the license
or licenses needed to fish commercielly. These all tend to support the
conclusion that a rod and reel is a legal method for taking commercial
fish.

On the other hand, all the seggions in which a rod and reel is
mentioned refer to taking game fig v Also, in the section listing the
legal methods to take game fish, rod is specifically included. This
lends support to the conclusion that & rod and reel is strictly a legal
method to tgke game fish and therefore could not be used to take
commercial fish without a specific statutory provision.



Act 295 alsc eliminated the variable fee based on length for
seines, gill nets, trammel nets, and purse seines. Prior to Act 295,
the license fee was based on the length of the net:

C. On each separate saltwater fish seine, gill net,
trammel net, or purse seine less than six hundred
feet in length, the owner or user thereof shall pay
an annual license fee of ten dollars. On each
separate saltwater fish seine, gill net, trammel
net, or purse seine gix hundred feet or more, the
owner or user thereof shall pay a license fee of
twenty dollars. On each separate saltwater menhaden
seine used for the purpose of taking menhaden or
other herring-like fish, :hgsannual menhaden license
fee shall be fifcy dollars.

The act now provides a flat license fee of $30 "for a maximum of
1200 feet or any fraction thereof."” For the fisherman who uses only one
net this change represents a $5 increase. Many other fi rmen,
normally those fishing in the bays, use several smaller nets. The
effect of the change on these fishermen 1s much wmore dramatic. A
fisherman may use four 400-foot nets, in which case the new license
would cost $120 dollare, or $60 more than under the previous law.

The act standardizes the application period for all licenses
required to catch and sell saltwater finfish, Previously, application
for nonresident vessel licepges must have been made during the period of
January 1-31 for each year, There was no stated application date for
other finfish licenses. Act 295 requires that the gear licemse and the
finfish seller's license must be applied for during the period of
October 1-31 for the next season. These time periods refer solely to
saltwatergiicenses. Licenses for freshwater commercial fishing are not
affected.

Act 323 gives the Wildlife and Fisheries Commission authority to
issue permits, rules, and regulations concerning the taking of
freshwater or saltwater game figh while scuba diving.

d. Underutilized Species

The task force also recommended a change in the definition of
underutilized species in order to:

1. more accurately reflect changing conditions in the fishery
- through modification of the species listed as examples,

2. preclude the necessity of future modifications of this species
list by listing them as examples, but that the definition
should not be the sole determipgtion of whether an
experimental permit is issued.

After some modification by the legislature, white trout and sheepshead

were removed from the definition and gafftopsail catfish, hardhead
catfish, spot, pinfish, and silver eel were added. Further, the wording

10
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was changed from "includ{ing] but not limited to" these species to
"[h]istorically this has included" these species.

e. Black Drum & Pompano

Trammel nets, seines, gill nets, and other webbing are prohibited
from the waters surrounding the Chandeleur Islands. Shrimp trawls,
menhaden purse seines, and pompano unets are exempted from this
prohibition, although pompano nets are subject to certain restrictions.
Previously, pompano nets could only begimed in these waters during the
period of May 1 through September 30, Both Acts 516 and 784 extend
the season one month to October 31. The acts also provide that black
drum as well as pompano be taken., Unlike several other acts that
amend the same sections, Acte 516 and 784 amend this section in
exactly the same way and therefore do not present any inconsistencies or
conflicts.

III. SHRIMP

The 1984 session produced several changes to the shrimp induastry.
Thirteen acts were enacted directly affecting the shrimp fishery.

a. Notice for Season Change

i
Act 120 amends the notice requirement for the Wildlife and
Fisheries Commission to open or close a shrimp season. The act requires
the commission, once a decision has been reached to open or close a
season, to give the public at least 72 hours' notice before the opening
or closure can take effect. The law has always provided for public
notice before a special meeting could be held in which the commission
would decide to open or close & season, but prior to this change, once
the . dccisiogs was made, the WFC could open or close the season
immediately.

b. Licenses

The Governor's task force on Finfish Management, as discussed
above, was created in 1983 to recommend changes in the law to ensure the
proper management of saltwater finfish. Several of their
recommendationa directly affect the shrimp industry.

One task force recommendation, Act 295, requires shrimp fishermen
to purchase a finfish seller’'s license to sell finfigh. 1In the past,
shrimp .fishermen were excepted from obtaining any additional fishing
licenses to sell finfish caught in their trawls while they were
shrimping:

The holder of a shrimp seine or trawl license may
sell, in addition to the legal size shrimp, any
legal size fish or crustaceans that happen to be
caught in the shrimp seine or trawl and the holder
of a trawl license may sell fish taken with pole and
line or cast net wighout the payment of additional
license or licenses” .

11



Act 295 amended this section to read:

The holder of a trawl license may sell, in addition
to the legal size shrimp, any other legal size
crustaceans that happen to be caught in the trawl,
Any holder of a shrimp trawl license wishing to sell
finfish must first possess the resident seller's
license at a fee of one hundred dollars or a nonres-
ident seller’'s license at a fee of four hundred

dollars as defined in R.S, 56:337(C)(2).

(underlining added)

The change by Act 295 removes the exceptiom that shrimp fishermen
can sell finfigsh caught in their trawls while trawling without
purchasing the necessary finfish seller's license. Likewise, shrimp
fishermen can no longer catch fish by use of a pole and line or cast net
without purchasing the seller's 1icense. To do either of the above, the
shrimp fisherman must acquire the seller’'s license at a cost of $105 for
residents and $405 for nonresidents. Further, as discussed above, it is
questionable whether any finfish caught with a pole and.line can be
commercially sold, even with the finfish seller's license,

Act 693 created a specific license for beam trawls and butterfly
nets. Previously, beamggrawls and butterfly nets were considered trawls
for licensing purposes. As such, they were included under the finfish
license exception for trawla, As stated above, the holder of a trawl
license can now only sell crustaceans of legal aize caught in the nets
without any other license. Act 693 moved beem trawl and butterfly net
licensing to a new subsection, but did not move the exception. As the
new law is written, the holder of a beam trawl/butterfly net license
must obtain the other necessary "crustacean" licenses’~ in order to sell
any crustaceans, while the holder of the trawl license does not.

Two acts, 299 and 6}&0 change the application period for cbtaining
a shrimp vessel license. Previously, a shrimp vessel license had to
be purchased during the one month period of January 1 through February
1. Both acts now allow Louisiana residents to obtain shrimp vessel
licenses at any time of the year. Unfortunately, these two acts differ
on when unonresidents can purchase the same license. Act 628 allows
nonresidents to obtain the license at any time of the year while Act 299
retains the January 1 through February 1 period.

C. Nets

Harvesting shrimp by use of “chopsticks" was, method introduced in
Louisiana several years ago by the Vietnamese. While very little
research has been conducted on the use and effect of chopsticks, what
little information is available has indicated their use to be a more
efficienfozgnd advantageous method of taking shrimp than traditional
methods. Basically, chopsticks consist of a net suspended between
two long poles. The poles, extending from the front of the boat, are
crossed and pushed ahead with the net trailing underneath the vessf63
Skids, attached to the ends of the poles, skim over the water bottom.
The maximum depth chopsticks can be used is limited by the length of the

12



polesloaln Louisiana, chopsticks were used only to a depth of 10 to 15
feet. Advantages of chopsticks over traditional trawling appear to
be a better catch rate, an increase in the percentage of time actually
fishing, lower drag rate, less susceptibility to damage from underwater
obstmctionsx,osand a higher quality shrimp because the bag is emptied
more often. No disadvantages have been proven, but one rumored
disadvantage is that the skids, on soft water bottomTOGdig trenches that
destroy oyster beds and entangle traditional trawls.

The first problem with chopsticks concerned their net
clagsification for licensing and regulation purposes. The Depar t of
Wildlife and Fisheries determined chopsticks to be beam trawls and
therefTEE limited the net opening to not more than 22 feet at its widest
point.

In Act 693, the 1984 legislature ocutlawed the use of chopsticks to
catch shrimp. The act also defined chopsticks as:

a triangular-shaped beam trawl formed by the
crossing of two poles or uprights at the top and a
fixed cable or line at the base to restrict the
opening with webbing attached or suspended between
the beams or poles to form a trawl or catch bag and
which 1s deployed or fished from a moving wmotor
vessel,

Act 693 was originally introduced to provide a separate license for
beam trawls and butterfly nets. The Senate Natural Resources Committee
added the provision prohibiting the use of chopsticks to take shrimp.
The act passed the Senate the same day the chopsticks prfﬁasion was
discussed and adopted by the Natural Resourceh&omittee. Within
seven days it passed the House and was enrolled.

Acts 255 and 295 prohibit the use of extensions of any kind,
commonly referred to as sweepers, which extend the dimensions of a beam
travl or butterfly net beyond the limits set by law. Previously, the
lav set the legal dimensions for single beam trawls or butterfly nets at
22 feet by 22 feet and the individuiilnets on double beam trawls and
butterfly nets at 12 feet by 12 feet. The use of extensions provided
a method to circumvent the maximum dimensions. Extensions, under
Louigiana law, are called "lead nets" or "wing nets" and are defined as:

... a panel of netting of any mesh size or length,
with or without weights and floats attached to omne
or both sides of the mouth of a cone~shaped net
having flues or throats, and set so as to Tf51°°t
or guide fish toward the mouth of the net.

Deflecting or guiding shrimp toward the mouth of the net, in effect,
increases the mouth of the net beyond the dimensions set by law.

The prior law did not expressly condone or prohibit the use of sweepers,
but their use has been accepted over the years.
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All this changed in the spring of 1984 when the Department of
Wildlife and Fisheries requested the Louisiana attorney general's office
to issue an opinion stating whether the use of extensions was legal. On

April 16, 1984, the attorney gemeral issued an opinion stating they were
illegal.

In view of the clear language contained in the above quoted
statues, if any person uses extensions or leads attached to or
used in conjunction with a beam trawl or butterfly net, which
in combination, exceed the maximum size permitteflgu the
statute, such person is in violation of the law.

This opinion resulted in the quick passage of Senate Concurrent
Resolution 54, which suspended the law making extensions illegal. The
resolution was to be effective until 60 days after the 1985 regular
session or until legislation relating to extensions was enacted during
the 1984 session.

Three bills were introqﬁﬁfd specifically regulating extensionms.
One woulflsallcw their use and two would prohibit their wuse
entirely. The two that prohibited their use were passed into law.
As stated sbove, Acts 255 and 295 prohibit the use of any type of
extension that extends the dimensions of a beam or butterfly net beyond
the set legal limits, :

Acts 255 and 295 are complementary on the prohibition of extensions
but differ on the maximum legal dimensions of the nets. Act 255 retains
the prior limits of 12 feet by 12 feet for the individual nets on a
double beam trawl or butterfly net and 22 feet by 22 feet for the net on
a single beam trawl or butterfly net. Act 295 agrees with these
dimensions but provides an exception for double beam trawls and
butterfly nets used on a vessel. Under Act 295 the individual nets of a
double beam trawl or butterfly net, when used on a vessel, can measure
16 feet horizontally by 12 feet vertically.

When two acts or provisions of the law regulate the same fﬂ?ject,
an attempt must be made to give effect to both provigions. The
Department of Wildlifa and Fisheries has attempted to read Acts 255 and
295 together by taking the position that the prohibition on the use of
extensions under Act 255 is effective along with the increased size
limit for nets used off a vessel under hoth Acts 295 and 255. Theilr
reasoning is that Act 255 only concerns the prohibition of extensions,
whereas Act 295 concerns the excttsion for use on a vessel as well as
the prohibition of extensions. Therefore, by reading the two
together, both the prohibition on extensions and the increased size
allowved off vessels are effective.

Another bill introduced on recommendation of the Finfish Task Force
prohibits unattended seines, gill nets, or trammel nets in saltwater
areas of the state. The reason was that unattended netilgere a hazard

to navigation and resulted in a wasted fish species, The House
Natural Resources Committee amended this bill to prohibit taking shrimp
by use of unattended nets and specifically uded unattended beam
trawls and butterfly unets as prohibited nets. Finally, the House
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floorlasovided an exception for unattended nets attached to a wharf at a
camp. In its final version, Act 279 prohibits unattended seines,
gill nets, trammel nets, butterfly nets, or beam trawls which are used
to catch shrimp or fish from saltwater areas of the state, unless the
net is attached to a wharf at a camp.

Another change recommended by the Finfish Task Force and passed
into law is the elimination of the use of seines to take shrimp from the
saltwater areag of the state. The task force recommended this to
eliminate a loophole in the law. A seine,yged to take saltwater finfish

must have a mesh size of one inch square, whereas without the repeal,
a shrimp seine could have a mesh size ﬂ&z“° less than three-quarters
inch bar but no more than one-inch bar. A fisherman, by acquiring

the proper shrimp license and the finfish seller's 1license, could
legally take and sell finfish caught with a shrimp seine with a mesh
size smaller than one-inch square. This would defeat the purpose of the
change in the law.

The same effect could be reached by setting the shrimp seine mesh
size at the same size as the finfish sefne, but while use of a shrimp
seine is a historic method to take shrimp in Louisiana waters and was
used extensively in the past, none are used today. Eighty-seven shrimp
seine licenses were issued by the Dﬁgﬂftmznt of Wildlife and Fisheries
in 1983 and 94 were issued in 1984, all of which were used to take
finfish. The task force, because of this, recommended its use
eliminated. Act 295 repeals all language referring to shrimp seines
except for those used to catch bait shrimp. The new law only allows use
of a seine to catch bait shrimp where the seine 18 less thf&sloo feet in
length and is operated on foot with no mechanical devices.

d. Shrimp Count

For the first time since 1942 the shrimp count has been changed.
From 1942 until 1984 the possession count on saltwater shmEﬁP remained
at no more than an average of 68 specimens to the pound. Act 586
made four important changes in the law., First, under the new law, the
count is increased to no more than an average of 100 specimens to the
pound. Second, the count applies to fishermen when they are catching
the shrimp or when the shrimp are on board the vessel, and the count
also applies to posseasion by a first buyer. Third, the count applies
to shrimp taken in inside or outside waters of the state. Fourth, the
count is limited to white shrimp.

The 100 count is an average and Act 586 does not specify if it
refers to shrimp with the heads on or heads off. The Loulsiana Supreme
Court, in the case of Sevin v. Louisiana Wildlife and Fisheries
Commission, decided this issue by holding that the count applies to
saltwater shrimp in their 'natural state," yjith natural state being
"fresh saltwater shrimp with their heads on."

The second major change in the shrimp count law by Act 586 expands
the class of persons covered by the count. Previously, anyone taking or
having in possession any saltwater shrimp that aweragedlagre than 68
specimens to a pound were covered by the count law. Act 586
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clarifies this to mean possession "aboard a vessel or at the dock" and
adds possession "by a first buyer thereof.” This change was probably a
result of the Sevin case, which restricted the application of ghe count
law to "only the taking and possession of inside shrimp...." 2 Shrimp
taken from the coast seaward were precluded. As a practical matter, as
a result this decision, enforcement of the count law became almost
impossible. The shrimper omly had to state he caught the shrimp in
outside waters and it would be nearly impogsible for the enforcement
agent to prove otherwise. While Act 586 attempts to slightly increase
the class of persons covered by the count, it still only applies to
shrimp taken in Louisiana waters.

The third change, then, only moves the enforcement problems seaward
by three miles. The wording of the act states that the count law
applies to "white shrimp taken in inside or outside waters of
Louisiana."” Shrimp taken in waters more than three miles off the coast
are therefore excluded. Under the previous count law, to circumvent
prosecution, shrimpers only had to state the shrimp were caught in
outside waters of the state. Under the new law they only have to state
that the shrimp were caught in federal waters. Enforcement remains
nearly impossible. The obvious intent of the count law was for the
count to apply regardless of where the shrimp were taken. But, by
stating that the count applies only to state waters, the law is limited
to shrimp harvested from state inside and outside waters. If the act
was written without the wording, "taken from inside or outside waters of
the state,"” then by virtue of the Sevin case and Acti3692, the law would
still only apply to state inside and outside waters.

Even with an affirmative statement that the count applies to
shrimp harvested in state and federal waters, the state would not be
able to enforce the count law over shrimp harvested in federal waters.
States have broad authority to regulate the harvest of fish from federal
waters and this regulatory authority can be exercised unless preempted
by the federal goverpment under the Supremacy Clause of the United
States Constitution. Preemption is, generally, the principle that a
state cannot regulate sn activity wkiﬁh the United States has reserved
for regulation at the federal level.

In absence of federal regulation, the states have been able to
regulate fishing in federal waters for conservation and managemgnt
purposes, 80 long as the state has jurisdiction over the fisherman.
Such jurisdiction has typically bean established by state citizenship,
state registration or licensing (fishermen and vessels which fish the
state wg,tel:ll“u well as federal waters), and use of state ports and
facilities.

To conserve and properly menage a fishery resource, states have
enacted laws which set m %mn size limits over fish taken from any
waters, state or federal, or have set gear restrictions regulat{sg
the use of gear and equipment in either state or federal waters.
These laws allow dockside enforcement by prohibit% poesession of
undersized fish or possession of illegal gear. This makes
enforcement easier and does not allow the fisherman to circumvent the
purpose of the laws by alleging the fish were taken, or the gear used,
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in federal waters. The courts have recognized the states' interest in
managing and conserving figh stocks and allowed state regulation over
both state and federal waters so as not to defeat the legitimafgastate
purposes by allowing the laws to apply only to state waters. The
Louisiana shrimp count law could apply to both state and federal waters
if it were written to include both state and federal waters, and if not
preempted by any federal laws or regulations. As written, the law 1is
limited to shrimp taken in state waters. Further, even if it is written
to include both federal and state waters, it woufggbe preempted by the
Magnuson Fishery Conservation and Management Act,

The Magnuson Act, passed in 1976, set up a nationmal comservation
and management system over the fishery resources of the United States by
glving exclusive management over all fish found within the fishfgﬁ
congervation zone (3 to 200 miles) to the federal government,
Regional fishery management councils were set up to prepare lffshery

management plans to achieve the optimum yield for each species. The
Gulf of Mexico Fishery Management Council held the requ&iibility to set
up a fishing plan for shrimp in the Gulf of Mexico. The council

developed a pl]ﬂm for shrimp which was adopted and became effective on
May 15, 1981,

The Gulf Shrimp Plan specifically regulates the harvestable size of
shrimp taken from federal waters by stating, "There are,no minimum size
tequirements for shrimp harvested in [federal waters]."” f

The term "shrimp"légwera all species of saltwater shrimp found in
the Gulf of Mexico, including the white shrimp Louisiana 1is
attempting to regulate. This regulation preempts any state law that
would directly or indirectly regulate the minimum harvestable size of
shrimp from federal waters,

This does not preclude the state from setting a minimum size limit
for shrimp taken from state waters, as the Louisiana law {s written at
present. It does, as discussed above, render enforcement ineffective
because the state, Iin prosecuting a violation, must prove the shrimp
were taken from state waters. Without actually catching the fisherman
in state water in the act of trawling and/or pulling a catch on board
the vessel, this element is nearly imposesible to prove. It 1is also
likely that the fisherman, if caught, could only be prosecuted for the
undersized shrimp in the net. The fisherman could allege that any
undersized shrimp in the vessel's hold were taken in federal waters.

Act 586 did increase the coverage of the count restriction in an
attemptto make enforcement easier, but as stated above, any attempt to
enforce the count against anyone in possession of undersized shrimp,
either In state waters or at the dock, would be ineffective,

An assoclated problem with the shrimp count concerns the taking of
sea bobs. Sea bobs (Xiphopeneus kroveri) are a separate species of
shrimp caught only in outside state waters, normally when the white and
brown Shiﬁﬂp are out of season or not of a harvestable size or
quantity. Sea bobs can be harvested from state waters year-round
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(except during the ouﬁisﬂe closure) and are specifically exempted from
the count restriction.

In many instanceiaghere is some bycatch of white shrimp during the
harvest of sea bobs, This raises the 1issue of whether the shrimp
count applies to the small number of white shrimp in a sea bob catch.
If a direct application of the count law is applied and if no exception
is available, them the count does apply. Theoretically, just one white
shrimp in a sea bob catch is subject to the count law,

The fourth change limits the count to white shrimp. Before the
change no distinction was made between different species of shriﬂ'g All
saltwater shrimp were included with certain express eXceptions, The
count law does not apply to any shrimp taken during the 5Pr}§§ seasaon or
for brown shrimp taken from November 15 to December 20. Act 586
specifically states that the count applies to white shrimp but the
exception for brown shrimp was not repealed. A s g assumption exists
that all phrases of a law have some effect, Therefore, if a
reasonable reading of this exception exists it should be given effect.
One possible reading is that the exception only states when no count can
apply and, indirectly, the Wildlife and Fisheries Commission could place
a count, the same as the white count or another, on brown shrimp at any
other time. Act 586 does not give the commission the express authority
to place a count on brown shrimp but neither does it expressly prohibit
them from setting a count. The authority would have to come from some
other section. The commission and the Department of Wildlife and
Fisheriefszare given control over the shrimp fishery in several
sections and are given the power to adopt ruleissnd regulationg not
inconsistent with other provisions of the laws. By reading the
sections together, it 1s possible that the commission has the authority
to set a count on brown shrimp independent of the white shrimp count at
any time of the year except from November 15 to December 20 or during
the spring shrimp season.

e. Closure of Qutside State Waters

One overall change in the laws made during the 1984 legislative
session specifically gave the Wildlife and Fisheries Commission control
¢f shrimp in both state inside and state outside waters. As stated
above, Act 386 specifically provides that the ashrimp count law applies
to shrimp takem in state inside and state outside waters. Act 692 adds
a provision empowering the Department of Wildlife and Fisheries to
enforce the laws regulating shrimp in inside and outside waters. This
may only be more of a clarification brought about because of the Sevin
case, rather than a change. This case held that the subpart of the
Louisiana lawﬁjsegulating shrimp applied to shrimp taken from state
inaide waters. The complete extent of this decision has never been
decided but Act 692 clarifies any question aa to the extent of the
shrimp laws by specifically giving the commission control over both
state inside and outside waters.

Act 692 and Act 300 close, for the first time, the state outside
waters for part of the year. While both acts provide for a closure,
both also provide different requirements and different closure dates.
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Act 300 1is the simpler of the two and provides an automatie,
required closure of all state outside waters from January 15 to March
15, allowing for a l5-day leeway period for the opening and closing
dates. The use of the leeway period is left to the discretion of the
Wildlife and Fisheries Commission "as determined to be appropriate,” but
72 hours' notice must be given before exercising the leeway period.
This provision is relatively clear and essily understood. Unfortunately
the closure provision of Act €92 is not so clear nor 8o understandable.

Act 692 gets the dates between which the closure takes place but
leaves the decision on whether to invoke the closure to the complete
discretion of the commission. Purther, Act 692 divides the outside
waters into two zones with different closure dates for each zone, One
zone, defined as "on the west bank of the Mississippi River" (west
waters) can be closed, but for no more than 60 days, during the period
of January 15 to March 15. The second zone is defined as "on the east
bank of the Mississippi River" (east waters) and can be closed for no
more than 60 days during the period of February 15 to April 15.
Further, according to the best biological data available to the
commigsion, the opening or closing date can be changed by 15 days. If
the commission exercises the 15~day leeway period, 72 hours' notice must
be given before the change becomes effective.

There are two obvious problems with the closure provision of Act
692, First, the closure 1s only for outside waters. The bound 3
between state inside and state outside waters is statutorily defined
and generally follows the coast. Inside waters are thosfsﬁlandward of
the line and outside waters are those seaward of the line.

TE§7Mississippi River falls entirely in the inside waters of the
state, but the act attempts to divide the outside waters into zones
using this inside boundary. Any reference to the Mississippi River in
dividing outside waters can only refer to a line starting at the mouth
of the Mississippl River and extending seaward three miles. If it is
assumed that the boundary line starts at the point where the mouth of
the Mississippi River intersects the statutory inside-outside boundary
line, the problem becomes at which pass at the mouth of the Mississippi
River should the 1line start and in which direction should it lgﬁ
extended. No fewer than five passes could reasonably be considered,
with 1ty being the most likely choices: Southwest Pass and South
Paas. A large area of water would be affected depending on the
choice.

Aside from the problem of determining the dividing line for the
outside waters, Act 692 and Act 300 conflict with each other on two
other provisions. First, Act 300 1s restrictive; it requires the
commission to close the outside waters, allowing discretion only over
the decision of whether to inveke the leeway period. Act 692, on the
other hand, is permissive; it gives the commission complete discretion
on whether or not tc invoke a closure,

The second provision in conflict concerns the closure dates. Act
300 seta closure dates of January 15 through March 15 for all outside
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state waters. Act 692 provides the same dates for the west waters, but
sets a February 15 through April 15 closure for the east waters.

When provisions of two acts conflict, an attempt must be made to
read the two acts together so that both are given effect. 1In this
regatd the Louisiara Supreme Court has stated:

I1f acts can be reconciled by a fair and reason-
able interpretation, it must be done, since the
repeal of a statute by implication is not favored
and will not be indulged if there is any other
reasonable construction. Moreover, where two acts
relating to the game subject are passed at the same
legislative session, there is a strong presumption
against implied repeal, and they are to be construed
together, 1f possible, so as to reconcile them,
giving effect to each. 1In the latter case this
Court quoted with approval the following language:
'Where it is possible to do so, it is the duty of
the courts in the construction of statutes, to
harmonize and reconcile laws*#**.' These rules arve
particularly applicable to statutes passed at or
about the same time, or at the same session of the
legislature since it is not presumed that the same t
body Tgomen would pass conflicting and incongruous
acts.,

One possible reconciliation of these two acts is based on the fact
Act 300 is mandatecry, in that the outside waters will automatically
close on January 15 and remain closed until March 15 unless the Wildlife
and Fisheries Commission takes some action. Act 692 is permissive, and
none of the closure provisions contained in the act can have any effect
until the commission tskes some affirmative action. Therefore, so long
as the commiseion takes no action, Act 692 is not applicable, Act 300
will take effect, all outside waters will close on January 15 and reopen
on March 15, and the two acts will not conflict with each other.

The conflict arises when the commission takes some action
concerning the dates of the closure. Both acts provide for a 15-day
leeway period on the closing and opening of the outside waters; however,
Act 300 leaves the ability th&nvoke the leeway period to the complete
discretion of the commission, whereas Act 692 requires any change in
the cloai%! and opening of the waters to be based on biological
evidence.

If the commission does take some action, thereby invoking both
acts, they can almost be completely reconciled. As stated above, Act
300 requires a closure from January 15 through March 15, but allows a
15-day leeway period on both the closing and opening dates. The act
does not set a minimum or maximum number of days the season must remain
closed. Therefore, the closing date can be advanced to December 3! and
the opening date postponed to March 30, resulting in a 90-day closure.
Alternatively, the closing date can be postponed until January 30 and
.the opening date advanced to February 28, resulting in a 30-day closure.
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In either case, or any variation thereof, the waters must be closed from
January 30 to February 28, Because Act 300 leaves use of the leeway up
to the complete discretion of sthe commission, the only "mandatory"
closure is from January 30 to February 28th.

Act 692, like Act 300, sets a 30-day minimum closure when the 15-
day leeway periocd is used permissively (i.e., postpone the closure 15
days and advance the opening 15 days). Unlike Act 300, Act 692 prohib-
its a closure longer than 60 days. The west waters are given the same
closure dates as are the waters under Act 300. But by limiting the
closure.to 60 days, the west waters must close between December 31 and
January 30 and must then open between February 28 and March 30.

For east waters, the closure must start between January 30 and
February 28 and close between March 30 and April 30. For both waters,
the closure c¢an be postponed and the opening can be advanced
independently of each other, but if the closure is advanced, the opening
must be advanced not less than the same number of days. Couversely, if
the opening is postponed, the closure must be postponed not less than
the same number of days. In addition, for the east waters to close
during the mandatory closure required under Act 300, the 15-day leeway
period must be invoked.

In summary, if the two acts are to be reconciled, the commission
must advance the closing dates for the east waters te January 30, and
because of the 60-day maximum closure, advance the opening date to March
30. All the outside waters are then closed during.the mandatory closure
of January 30 to February 28 as required by Act 300, neither of the
zones closes before December 31 or reopens after March 30 as prohibited
by Act 300, and neither is closed for more than 60 days. This scenarie
almost works. Under Act 692 the leeway period can only be invoked on
the basis of the best biological data. It is unlikely the best
biclogical data will coincidentally parallel the only possible way the
two acts can be reconciled.

The commiseion, during its December 1984 meeting, closed Egs
state's outside waters for the period of January 15 to March 15.
This was an affirmative action thereby iunvoking both acts and requiring
some attempt at recomciliation. But they have ignored the dates set by
Act 692 for the east waters (with or without use of the leeway period to
advance the closure 15 days). There is no way in which the twe acts can
be reconciled using this closure period. The closure the commission
chose 1s exactly the same closure mandated by Act 300, which would have
taken effect had the commission done nothing. If it had not taken the
action, Act 693 would not have been invoked and there would be no need
to teconcile the two acts. But, by taking this action, the commission
ignored the statutory requirements of Act 693.

IV. OYSTERS

a. Calcasieu Lake

Excluding the acts that affect all fishermen, only one act was
passed directly affecting the oyster industry. Act 402 overhauls the
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oyster harvesting laws for Calcasieu Lake. In 1981 the legislature
recognized the "unique make-up"” of the water bottoms of Calcasieu Lake,
prohibited the use of Tgsdgeg, and provided substantial criminal
penalties for a violatiom. Because of the unique biological aspects,
the Wildlife and Fisheries Commission promulgated several specific regu-
lations concerning the oyster industry on Calcasieu Lake. The regu-
lations, which must be adopted annually, have remained relatively YEE
changed over the years. The 1982 regulations provide a good example:

(1) That the oyster season in Calcasieu Lake be fixed to extend
from one half hour before sunrise on Monday, November 1, 1982,
through one-half hour after sunset on Thursday, March 31,
1983, with the right being reserved to close the said season
sooner if biologically justifiable.

(2) That oyster fighing be limited to only the use of tongs and to
daylight hours.

(3) The open areas shall be confined to the area of Calcasieu
Lake, with the exception of Calcasieu River and Ship Channel,
East Fork, West Fork and Oyster Bayou which shall be closed.

(4) The three-inch culling law shall be observed by all fishermen
fishing the area and the culls shall be =scattered around the
perimeter of the reefs to provide for future harvesting,

(5) All oysters shall be put into sacks before leaving the oyster
fishing area in Calcasieu Lake. Oysters not in sacks leaving
the fishing area in Calcasieu Lake shall be confiscated and
the violator subject to penalty set forth in Title 56, Section
115,

(6) The taking of oysters for commercial purposes shall be limited
to 15 sacks per boat per day.

{(7) The taking of oyster for home consumption shall be limited to
three bushels (two sacks per boat per day).

(8) All commercial fishing of oysters shall be done only with
proper licenses, and the sacks of oysters shall be properly
tagged before leaving the fishing vessel. All sacks emtering
into commerce shall be tagged.

The dredging prohibition, several of these regulations, and several new
provisions have been placed into a new section that pruvide1sgolely and
specifically for the harvest of oysters from Calcasieu Lake.

Act 402 mandates an open season beginning on November 15 and ending
on March 15, but the Wildlife and Fisheries Commission can change the
opening and closing dates by up to two weeks. This change can only
occur after a finding by the commission that there is a need for the
change based on biological data. Two existing provisions that apply to
the entire state oyster fishery give the Department of Wildlife and
Fisheries greater control over the taking of oysters from natural reefs,
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One provision allows the commission to determine which reefs (or parts
thereof) can g, harvested and to suspend the taking of oysters from any
natural reef. It 18 likely this provision can only be invoked prior
to the opening of a season. The other provision grants the department
thfefuthority to cleose an oyster season between January 1 and April
1. If these two provisions are applicable, the commission and
department have more control over opening and closing the oyster season
from Calcasieu Lake than that granted by Act 402,

Under Louisiana law, when interpreting a provision of the law, all
applicable provﬁjﬁfns must be read together, so as to give effect to all
the provisions, Using this approach, it is likely that these two
existing provisions are applicable, but only when Act 402 does not
sufficiently protect the oyster fishing in Calcasieu Lake. As stated in
the two provisions, affirmative action must be takem by the commission
to invoke either or both of them; therefore, Act 402 would take effect
until overruled by one of the other two.

Another change by Act 402 reduces the maximum commercial catch from
15 to 10 sacks per boat per day, but leaves the recreational limit at 2
sacks per boat per day.

Probably the biggest change brought by Act 402 increases both the
number of licenses and the fees required to harvest oysters from
Calcasieu Lake. As in the past, oysters can only be taken with hand
tongs, but now, each person on board a vessel commercially harvesting
oysters must be licensed. This is an individual license, so that each
person must have a license and the license must have been issued to that
person. There can be no blanket license covering everyone on the
vessel, nor can the owner or operator purchase several licenses and
issue them to whoever 1s working for him. The fee for the tonging
license is $30 dollars for residents and $255 for nonresidents. While
requiring each persom on board to have a tonging license, the act only
requires the person actually tonging to have the license in this
possession, It does not state whether a person not tonging must have
the license in possession. This seeming inconsistency was probably
inadvertent,l7hut it may give rise to a significant question of
enforcement,

Prior to Act 402, all oyster vessels were charged a license fee
based on the vessel's carrying capacity. No distinction was made
between vessels harvesting oysters on Calcaaiqﬁl'Lake and those
harvesting oysters from other areas of the state. Because of the
limited commercial harvest allowed on Calcasieu Lake, no vessels were
licensed at more than the minimum fee of $1 per vessel. Also, no
distinction was made between resident and nonresident vessels. Act 402
removes vessels harvesting oysters on Calcasieu Lake from this standard
license fee and provides an annual flat fee of $5 per vessel for
resident vessels and $10 per vessel for nonresident vessels,

Overall, before Act 402, the most anyone had to pay to harvest

oysters from Calcasieu Lake was the $)1 per vessel tonnage fee. Now the
ominimm fee is $35 for residents and $260 for nonresidents.
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Finally, all licenses must be purchased annually during the period
of August 1 through September 10, This provision eliminates the special

application period enacted in 1983 of the 30 days immediately preceding
the opening of the Calcasieu lake oyster season. 2

All vessels wused to harvest oysters commercially must be
self-propelled. Self-propelled is defined in the act as "...the vessel
shall travel under {ts own power to its harvest area and when loaded
with oysters, shall travel under its own power to the place where the
oysters are unloaded."” The purpose of this provision is to eliminate
the practice of "wagon-training,”" whereby one motorized boat tows
severt}3vessels out to their harvest area and later tows them back to
port. Further, once the oysters are brought on board a vessel, they
cannot be transferred until the vessel returns to shore.

Unlike several other licensing laws,l?a Act 402 expressly states
that these laws apply irrespective of any reciprocal agreements with
other states.

V. CRAWFISH

a. Mesh Size of Nets

For the first time, crawfish nets were the subject of mesh size
limitations. Act 706 provides for a minimum mesh size of three-quarters
of one inch on all crawfish nets. This applies to nets used to harvest
wild or pond crawfish. An unusual provision of Act 706 provides for an
effective date of January 1, 1986, one and one-half years after passage.

VI. CONSTITUTIONALITY

a. Privileges and Tmmunities

Reciprocal agreements normally provide an equality of laws or
regulations between two states. The laws of Louisiana have always
contained several reciprocity sections concerning fish and wildlife,
These have, in the past, provided for consistent rpgulations over fish
and wildlife in boundary areas between two states, or Hﬁ%‘ provided
for equal license fees for both residents and nonresidents.

In the case of license fees, Louisiana would typically enter into a
reciprocal agreement with another state whereby residents of that state
would pay the same license fees as Louisiana residents if the other
state charged Hﬂﬁiaiana residents the same fee as that state charged its
own residents. Or, in other cases, Louisiana charges nonresidefyg
the same fee that the other state charges a Louisiana resident.
Reciprocal agreements for several commercial and recreational fishing
license fees have, in the past, been reached with Alabama, Florida,
Misgissippi, and Texas.

This past year saw a change in the focus of reciprocity. During
the 1984 session, the legislature passed three bills that contained
reciprocity provisions. Unlike the past agreements, which pertained
only to 1license fees or regulations in boundary areas, these new
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provisions limit the nonresident to certain 'privileges and 1licenses”
that their state grants to Louisiana residents. Act 693 expressly
applies reciprocity to the use of butterfly nets, but only with states
adjacent to Louislana. Act 295 provides for reciprocal "privileges and
licenses" but only as they apply to saltwater finfish and only to
residents of states bordering on the Gulf of Mexico. Act 843 allows the
WFC to enter into reciprocal agreements covering "rules and regulatiomns
pertaining to the taking or protection of any species ... of fish ...",
but only with Alabama, Arkansas, Missigssippl and Texas. Also under Act
843, if no reciprocal agreement i1s reached, residents of those states
can only be granted the same "rights and privileges"” as their state
grants "to Louisiana residents. This act 1includes most of the
reciprocity provisions contained in Acts 295 and 693.

Act 693 specifically provides for the privileges and licenses
involved with using a butterfly net to take shrimp. If a state adjacent
to Louisiana prohibits the use of butterfly nets in its states waters,
then residents of that state are prohibited from using a butterfly net
in Louisiana waters. Louisiana, under Act 295, can only allow
nonresidents from Alabama, Florida, Mississippi, and Texas to take those
species of commercial saltwater finfish which their state allows
residents of Louisiana te take. Act 295 states:

Notwithstanding any other provision of law to

the contrary, residents of Alabama, Florida,
Mississippl, and Texas shall be granted or sold
privileges and licenses to take and possess commer-
cial finfish equal to those privileges and licenses
granted or sold to Louisiana residents by the non-~
residents's state.

This provision is somewhat broader than Act 693, and cover a different
species. Act 843 is broader than both Act 295 and 693. It covers all
species of fish, saltwater and freshwater. But Act 843 is limited in
that it only applies to residents of Alabama, Arkansas, Mississippi, and
Texas. The Department of Wildlife and Fisheries requested an attorng
general's opinion concerning the interpretation of Acts 295 ﬁg&)GQS.
The opinion interprets these provisions as discussed above. It is
likely that the department would interprat Act 843 in the same manner as
Acts 295 and 693 as 1t applies to residents of Alabama, Arkansas,
Mississippi, and Texas.

The Louisiana Departument of Wildlife and Fisheries appears to be
only enforcing Act 693, Residents of Texae and Miesissippi are being
denied beanm trawl/butterfly net licenses. These are the only states
bordering the Gulf ?Slnnxico that prohibit the use of butterfly nets in
their state waters, This license applies solely to the use of beam
trawl and butterfly nets used to harvest shrimp. Therefore, by denying
it to Texas and Mississippl residents, Louisiana 1s denying the same
thing that Texas and Mississippi deny Louisiana residents.

In other cases, other states prohibit certain fishing activities

which, in Loulsiana, are covered under a more general license. This
general fishing licenge covers not only the prohibited activity, but
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several others as well, To prohibit to nonresidents a specific activity
pursuant to Acts 295 and 683 which is covered under a more general
license, Louilsiana would have to deny to nonresidents the general
license (which would deny the nonresidents more than their state denies
Louisiana residents), place restrictions on the license {prohibiting
nonresidents from the specific fishing activity), or create a license
covering only the prohibited activity. As an example, Texas and Alangg
prohibit the commercial harvest of speckled trout and redfish.
Louisiana must prohibit Texas and Alabama residents from commercially
harvesting these two species in lLouisiana waters. The Louisiana license
needed to catch speckled trout and redfish 1is the finfish seller's
license, which is a general fishing licensing allowfgg the harvest of
any legal speclies of saltwater commercial finfish. Louisgiana, to
comply with the provisions of Acts 295 and 693, must deny the finfish
seller's license to residents of Texas and Alabama, place restrictioms
on these nonresidents prohibiting them from catching speckled trout and
redfigh in Louisiana waters, or create a2 license specific to the taking
of speckled trout and redfish and not allow residents of Texas and
Alabama to purchase it. Louisiana is not doing any of these. Residents
of Texas and Alaﬁgﬂf can purchase the finfish seller's license without
any restrictions.

The constitutionality of Act 693 as written and of Acta 295 and 843
as interpreted by the Department of Wildlife and Fisheries is in
question. The department recognifgg this and requested an opinion by
the attorney genera}sgf Louisiana. The attorney general's office has
issved an opinion atating that Acts 295 and 693 are probably
unconstitutional, as violations °f1§P° Privileges and Immunities Clause
of the United States Conatitution.

After a brief historical review of the United States Supreme
Court's interpretation of the Privileges and Immunities clause, the
attorney general states that prohibiting nonresidents the same
privileges and licenses granted Louisiana residents would constitute
discrimination against those nonresidents. The Privileges and
Imrunities Clause prohibits discrimination against nonresidents unless
"the nonresidents fgqetitute a peculiar source of evil at which the

statute 41s aimed"” and that there is a "reasonable relationship
between the danger represented by the qgﬂrcitizens as a class and the
.».discrinination practiced upon them.” The opinfon concludes that

the statute is unconstitutional without evidence that the nonresidents
will have an adverse affect on the resources of the state and that the
adverse affect is sufficient to constitute a peculiar source of the
avil,

Taking this opinion farther, the courts have never allowed this
extreme discrimination against nonresidenigo In one of the cases
discussed in the attorney general's opinion, a South Carolina statute
ptovided a resident shrimp vessel license at $25 per vessel and a
nonresident shrimp vessel license at $2500 per vessel. The court found
this unconstitutional because it effectively excluded nonresidents from
shrimp fishing in South Carolina waters, there was no difference in the
type of vessel or fishing method used by nonresidents, and there was no
limit on the number of shrimp vessel licenses that could be issued. The
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court stated that some discrimination could take place in the form of
increased license fees to compensate the state for any added enforcement

burden or conservation funds derived from taxes imposed only on
residents, but that:

We would be closing our eyes to reality, we be-
lieve, if we concluded that there was a reascmnable
relationship between the danger represented by
non-citizens as a class, Tgf the severe discrimina-
tion practiced upon them,

In a more recent case,192 the state of Virginia passed a law
prohibiting nonresidents from taking fish from Virginia waters except
with certain gear. This law is nearly identical to the acts passed by
Louisiana restricting the type of gear a nonresident can use. Act 693
restricts the type of gear residents of Texas or Mississippl can use to
take shrimp from Louisiana by prohibiting the use of butterfly nets. If
other states prohibit a certain gear to take fish, then Acts 295 and 843
would likewise prohibit residents of those states from taking the same
species of fish from Louisiana waters with the same type of gear. It is
important to note that- residents of Virginia, in the Virginia case, and
Louisiana residents, as well as residents of states that do not prohibit
that specific gear, have unlimited access to the fishery resource, 1In
all these instances, the state allows residents to use the gear that is
prohibited to nonresidents, The court, in the Virginia case, held
specifically:

To the extent that the Virginia statutes proscribe
nonresidents from commercially (fishing] in Virginia
waters, they are repugnant to thfggrivileges and
Immunities clause and must fall.

Several other changes in the laws discussed in this article do not
provide for reciprocity, but do restrict some commercial fishing
privileges to nonresidents. These changes ralse privileges and
imminities issues similar to these discussed above. As stated above, a
state cannot discriminate against nonresidents solely because they are
nonresidents. The nonresident must be the "evil" the state is trying to
prevent and the method used must be reasonable. This is not to say a
state 1s without power to manage and conserve a fishery resource. Along
with some other restrictions, a state can charge nonresidents a higher
license fee to compensate the state for any extra enforcement bfgﬂen or
any congervation expenditures from taxes imposed on residents. But
this increased license fee cannot be so large as to effectively exclude
or reatficf'gfouresidents for the purpose of reserving the resource for
residents. The courts have not set any formula or amount above which
a fee 1s prohibited, but they have regularly struck down laws which
provide for large differences in fees where no proof exists that the
difference 138 a reasonable amount to compensate the state,
Specifically, in relation to the difference in feea and the proof
required, the United States Supreme Court has stated:

Constitutional issues affecting taxation [do] not turn
on even approximate mathematical determination. But
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something more is required than [a] bold assertion to

establish a reasonable relation befggen the higher fee
and the higher cost to the [state]

The United States Supreme Court has struck down a law requiring a
nonresideT§7to pay $2500 for a shrimp vessel license when residents only
pay $25. The Supreme Court has also ruled unconstitutional a
nonresident commercial ffggery license costing $50 when the equivalent
resident license was §5. The Federal Court of Appeals for the Fifth
Circuit, which hendles cases arising out of Texas, Louisiana, and
Mississippl rtuled unconmstitutional a Texas law that charged nonresidents
a license tax of $200 plus a commercial fishery boat license fee of $25
when a residenfggnly had to pay from $3 to no more than $15 for the same
boat license. Finally, the Louisiana State Supreme Court held
unconstitutional a Louisiana licensing law that charged nonresidents a
commercial shrimp fishery %dﬁense fee of $200 while residents only paid

a $10 to $25 net license, The court also atruck down a nonresident
oyster harvesti(ﬂad transport license fee of $200 when no fee was charged
to residents. Even though the states made the claim that these

differences in fees were required for conservation and management
measures, in all three cases the courts ruled that the nonresidents were
not the evil which would allow such drastic discrimination. Further,
these large differences were much more than the amount necessary to
compensate the state for the added enforcement and conservation
expenditures. They were instead only a method to limit the access of
nonresidents to the commercial fisheries of the state.

Act 295 requires nouresidents to purchase a nonresident saltwater
finfish seller's license at a fee of $405 plus a nonresident vessel
license for $205 in order to take saltwater finfish from state waters.
A repident must only pay $105 for the seller's license and $10, $15, or
$55 (depending on the vessel length) for a vessel license., Act 402
provides license fees for harvesting oysters from Calcasieu Lake. A
nonresident must pay $255 for a nonresident tomging license while a
resident only has to pay $30.

The license provisions of these two acts certainly raise the issue
of constitutionally under the Privileges and Immunities Clause and, if
challenged, the State of Louisiana would ba required to show that the
difference was reasonable to coumpensate the state for added enforcement
or for conservation funds paid only by residenta. In comparing these
license fee differences with those the courts have struck dowm, it is
unlikely the state could succeed in convincing a court that the
differences were for compensation and not as & means to restrict
nonresidents from commercially harvesting Louisiana's fisheries
resources.

One other act does not provide higher 1license fees or gear
restrictions, but rather restricts the application period for shrimp
vessel licenses for nouresidents. Act 299 allowa residents to apply for
a shrimp vessel licenses all year but nonresidents can only apply during
the month of January. No reported cases have ruled on such an issue,
but it does restrict nonresident access to the Louisiana fishery and
therefore raiases privileges and immunities questions. In order for this
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provision to be constitutiomal, the state must show it has a sufficient
management purpose, Considering the court's strict reading of

privileges and immunities cases, it is 1likely this provigion is
unconstitutional.

b. Vagueness

Act 692 prohibits harvesting shrimp inm outside state waters during
part of the year. The outside waters are divided into two zones with
different closure periods. The zones, as stated in the act, are
"waters on the east bank of the Mississippi River" and ''waters on the
west bank of the Missigsippl River." As discussed above, one problem
with Act 692 is that the two outside zones are divided by a line totally
within inside waters, the Mississippi River. The mouth of the
Mississippi River 1s at a point where the inside waters meet the outside
waters, but no portion of the river extends into the ocutside waters.

The Due Process Clause of the United States Constitution202
tequires that "the language of a statute have a generally accepted
meaning sufficient to give adequate warning of the conduct proscribed
and Eﬁffide standards to judges and juries to fairly administer the
law." A statute 1s unconstitutionally vague and does not meet this
due process requirement if "men of common intelligence must guess as to
its meaning," or, phrased differently, if ordinary people cannot
understandzakat conduct is prohibited the law will be void because of
vagueness, On the other hand, "every statute is presumed to be
constitutional and the court is bound to uphold thezﬁgnstitutionality of
a statute vhen it is reasonably possible to do so."

T

It is within this framework that Act 692 must be examined. Two
recent cases discuss the issue of vagueness as it relates to Louisiana
boundary lines., In one, a federal court was presented with the question
of the constitutionality of Ebg boundary line dividing the inside and
outside waters of Louisiana. The boundary line was defined using
three different descriptive systems: landmarks coupled with metes and
bounds, longitude and latitude coordinates, and Lambert's System bounds.
The line roughly followed the coastline but in many places it crossed
open water where there were no landmarks. The three systems were
consistent with one another except in three places. These three
deviations and the lack of markers where the line crossed open water
were the basis for the allegation that the line was unconstitutionally
vague. The court found that the deviations were so o 8 that any
reasonable reading would lead to the proper coordinates. The court
also held that use of an unmarked imaginary line drawn by statyge was,
by itself, no reason to hold the line unconstitutionally vague.

The other case, a Louisiana Supreme ﬁﬁgrt case, arose from an
earlier version of the same boundary line. The line dividing the
inside and outside waters of the state was statutorily defined by a
written description of landmarks and directions as well as with a line
drawn on a map. The written description and line on the map conflicted
in several places. The Louisiana Supreme Court held the statute
unconstitutionally vague because it required unreasonable speculation as
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to the exact location of the boundary line. Specifically, the court
stated:

All persons are entitled to be informed by law as
to what the state commands or prohibits, and no one

should be required to sgfsulate as to the meaning
of [criminal] statutes,

Vagueness is one of degree. In both of these cases, the statute
gave more than one description of the same boundary, with some
inconsistencies between the descriptions. One case held the
inconsistencies important encugh to make the boundary unconstitutionally
vague and the other case did not,

In these cases, vagueness is based on inconsistencies between the
boundary lines, but the lines are within the waters they are dividing.
In Act 692, the boundary line 1is not within the water it is dividing.
It is completely within inside waters while attempting to divide outside
waters into zones. Certainly some speculation would be tequired to
extend that line to determine its proper location in the outgide waters,

c. Equal Protection

Act 693, discussed above.211 prohibits the use of chopstick beam
trawls. Chopsticks are a4 method used primarily, or possibly
exclusively, by fishermen of Vietnamese descent. Since this prohibition
is primarily limited to one group, a question of equal protection under
the fourteenth amendment of the United States Constitution is raised.

The Equal Protection Clause prohibits & state government from
discriminating against one group of people as opposed to other similarly
situyated people. If the groupings are based on national origin, race,
or aliemage, it is a "suspect classification,” and 1f discrimination 1s
found, the state must pro!fzthat the law 1s necessary to further a
compelling state interest, This is a very high standard and one
seldom proven, Fishermen of Vietnamese deaceu&lafobably fall within a
suspect classification based on national origin.

A lawv 1is invalid under the Equal Protection Clause only if
discrimination is found in one of three ways. First, the law 1s written
in a discriminatory manner (invalid on its face). An example is an
Idaho estate statute stating that in determining the adminitgrator for
an estate, males were to be given preference over femalss. Second,
the lauw is facially neutral (valid on its face), but is enforced in a
discriminatory manner. A municipal ordinance which prohibited operation
of laundries in wooden buildings except by a special variance granted by
the city council was unconstitutional because it was enforced only
against Chinese resident aliens. Every application for the variance
brought to the councii by a Chinese resident a**gn vas denied, while
every variance by a white resident was granted. Third, the law is
facially neutral and is uniformly enforced, but was written with a
discriminatory purpose.

30



Act 693 is facially neutral. It prohibits everyone from using

chopsticks. It is likely that it will be uniformly enforced. Anyone,
Vietnamese or otherwise, will be prosecuted for using chopsticks. The
result of the act, though, will affect, almost exclusively, fishermen
of Vietnamese descent. This discriminatory impact, by itself, is not
enough. To be violative of the Equal Protection Clause, the purpose of
the legislation must be to preclude Vietnamese fishermen from the shriTg
fishery. An  actual intent to discriminate must be shown.
Nonetheless, a statute which does result in a digproportionate impact on
one class may be examined more closely by the courts, because this
evidence, but not proof, that the statute had an invidious purpose.
In showing an invidious purpose, the challengers do not need to present
direct evidence, such as admissions from state legislators.
Circumstantial evidence, based on the disproportionate effect of the law
and the history of discrimination against this cl in this area, may
be sufficient to show a discriminatory purpose. Once purposeful
discrimination is shown, the courts will apply strict scrutiny standards
requiring a compelling state interest.

If a discriminatory purpose cannot be proven, then the statute will
be judged under a less stringent standard, called a rationglity stan-
dard. Under this rationality standard, so long as the law has a legiti-
mate state purpose and the legislators had reason to believe the %TU
would promote that purpose, the law 1is not unconstitutional, .
Louisiana does not record the legislative history of state acts; there-
fore, it is nearly impossible to determine the purpose behind the
chopsticks prohibition. As discussed above, no studies have been
concluded which give any indications as to the advantages or
disadvantages of the use of chopsticks; howeve&znseveral advantages and
a couple of disadvantages have been speculated. '

Conservation and protection oizfishery resources has long been held
to be & legitimate state purpose, Therefore, =zny state legislation
regulating the fishery will be upheld so long as it has a rational
relationship t32§ permissible state objective, and so long as the law is
not arbitrary. If no express legiglative purpose can be found, any
legitimate purpose will suffice. Further, even if other methods exist
that w be better or fairer, the method chosen will not be inval-
idated.

CONCLUSION

The 1985 regular seasion of the Louisiana Legislature convened on
April 15, 1985, and will conoider22£ least 72 bills and two resolutions
concerning the fighing industry. Of these, 34 bills and the two
resolutions’ would affect changes made during the 1984 legislative
session or the recommendations made by the Governor's task force on
Finfish Management. It is impossible to know whether these bills and
resolutions are in reaction to the 1984 changes or are being supported
by groups that would like the changes irrespective of the 1984 changes
and the task force recommendations. This article, though, could not be
complete without a brief discussion of several of these bills and their
effect on the acts discussed above.
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Only one bill recommended by the task force did not pass in 1984,
That bill redefinegzgurse seines and prohibited their use in Breton and
Chandeleur Sounds. Breton and Chandeleur Sounds e the only state
inside waters in which a purse seine can be used. In 1985, seven
bills have been :I.ntroducedzﬁncerning purse seinea, Fou d:f these
solely redsiane purse seine, two solely restrict its use, 2 and one

does both. Not one of the lgﬁa bills is identical to the task force
biil, but all five are similar.

The task force bill of 1984 would have ffppletely prohibited the
use of purse seines in allzgfate inside waters and a small portion of
the state outside waters. Of the three 1985 bills restricting the
use of purse seines, two prohibit the,use in all state inside and state
outside waters with no exceptions. The other completely prohibits
purse seines in state inside waters and o 4allows their use in state
outside waters with an experimental permit,

Another change in the finfish laws made in 1984 !H§°h has produced
numercus bills in 1985 1s the unattended net law. As discussed
above, seines, gill nets, trammel nets, butterfly nets, and beam tra!}g
cannot be left unattended unless attached to a wharf at a camp.
Three bills have been introduced providing numerous changes to the law.
House Bill 321 provides an exception for gill nets, allowing them to be
left unattended. House Bill 493 removes the wharf at a camp exception
and redefines unattended net to require the owner to be physically
within 100 feet of the net. Finally, House Bill 1134 requires nets to
be marked with buoys and processed at least once every 30 hours.

Act 295 of 1984, also recommended by the Finfish Task Force,
changed the mesh size of saltwater finfish seines from "a minimum of one
inch" t0239ne inch". This was done to eliminate the seine-gill net
loophole. Two bills introduced this year allow a variable size mesh
for finfish seines. House Bill 319 provides a minimum mesh size of one
inch to a maximum of one and one-fourth inches while House Bill 1882
sets the minimum mesh size at one and one-fourth inches and the maximm
at one and one-half inches. Enactment of either of these two bills
would once again provide a loophole allowing a gill net with a mesh less
than one and three-quarters inches to be licensed as a seine.

Two bills have been introduced that correct an oversight in last
year's Act 295, the major Finfish Task Force bill. Act 295 created the
saltwater angling license for sport fishermen fishing in saltwater areas
of the state. The saltwater areas of the state are the waters south of
a line.zggfined by law, running from the Texas Bg;der to the Mississippi
border, and certain lakes north of the line, Act 295 required the
saltwater angling license for fishermen fishing south of the line but
falled to include the saltwater lakes north of the line. Senate Bill
781 and House Bill 1135 correct the oversight by specifically including
those lakes.

Several of the 1984 acts provided for reciprocity between Louisiana
and 1its neighboring states. These provided, generally, that if a
Louisiana resident could not take certain fish from another state's
waters then that state's residente could not take the same species of
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figsh from Louisiana waters.zao This trend 18 continued in 1985 by the

introduction of Senate Bill 638 which prohibits the traneportation into
and the sale of redfish and speckled trout to states that prohibit the
commercial harvest of redfigh and speckled trout from its own waters.
This bill 1is obviously aimed at Texas and Alabama, as those two states
are the only states bordering the Gulf of Mexicozéﬁhat prohibit the
commercial harvest of speckled trout and redfish, This bill, if

enacted, would be subjfgf to the same constitutional analysis as the
other reciprocity laws.

As in past years several bills have been introduced concerning the
shrimp fishery. Unlike past years, though, the number of bills
introduced this year is greatly reduced. Changes affecting shrimp net
provisions make up the bulk of the bills this year, with several
appearing to be in direct response to laws enacted in 1984. Three bills
directly or indiiﬁstly pertain to chopstick-beam trawls, which were
outlawed in 1984, House Bill 1718 repeals the chopstick prohibition
enacted last year and specifically includes chopsticks in the definitiom
of beam trawl. House Bill 1833 and Senate Bill 783 would eliminate any
mention of chopsticks in the law. This would allow the use cf
chopsticks with an experimental permit issued by the DepiEdent of
Wildlife and Fisheries under the Underutilized Species Law., These
two bills would also reverse the shrimp gear laws from allowing any gear
not illegal (and which meets the various lemgth and mesh requirements)
to only allowing certain gear with all others prohibited. Both biils
would allow butterfly nets, trawls, and cast nets but prohibit all other
types of gear unless permitted by the Department of Wildlife and
Fisheries under the Underutilized Species Law,

House Bill 1833 and Senate Bill 783 would have two primary effects
on chopsticks. First, if House Bill 17i8 is enacted into law as well as
elther House Bill 1833 or Senate Bill 783, chopsticks would effectively
be prohibited because, as defined by House Bill 1718, chopsticks would
be beam trawls, which would not be legal gear under either House Bill
1833 or Senate Bill 783. Second, by removing all reference to
chopsticks in the 12 (L the department could isaue an experimental
permit for their use.

The primary Finfishzzgsk Force act, Act 295, prohibited the use of
seines to take shrimp. House Bill 1882, introduced this vyear,
changes the mesh size of shrimp seines. This would effectively
relegalize the use of shrimp seines.

The legislature, in 1984, enacted two conflicting la!z7closing the
state's outside wateras to shrimping for part of the year. These two
laws close the watere from approximately the middle of January to the
middle of March, Two bills introduced in 1985 clear up much of the
conflict between the two laws, but if both are passed, they will provide
a few new conflicting provisions. House Bill 1B55 and Senate Bill 640
both e d the closure to the opening of the spring brown shrimp
season. House Bill 1855, though, 1is permissive. It grants the
Wildlife and Fisheries Commission the power to close the waters but does
not require a closure. Senate Bill 640, on the other hand, is
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restrictive, requiring the clesure, while allggang the commission a
15-day leeway period at its complete diseretion.

Even though a shrimp count law seems doomed to fatlure, the
legislature does not appear ready to abandon it. As discussed above,
federal regulatiﬁﬁs prohibit a size limit on white shrimp taken from
federal waters. While this does not prohibraéﬁpuisiana from setting
a size limit on shrimp taken from state waters, it does require the
state to prove the shrimp were taken in state waters. This requirement
is nearly impossible to prove, thus making enforcement ineffective.
House Bill 495 provides that all shrimp in possession, no matter where
taken, must meet the shrimp count law. This is a landing laysyhich is
prohibited when in conflict with a federal management plan. House
Bill 495, if passed, would likely, at best, not changa the present
shrimp count law. At worst it would eliminate the shrimp count as it
applies to shrimp taken from state waters.

An unusually large number of bills have been introduced coangging
crawfish. Unlike last year when only two bills were introduced, 18
bilils have so far been introduced in 1985 concerning crawfish. Only one
of the 1984 bills was enacted intozﬁaﬂ and it set a mesh size for
crawfish traps. As ig stated above, Act 706 sets the mesh size for
crawfish traps at a minimum of three-quarters of an inch, but it does
not become effective until January 1, 1986, Only three of the 1985
bills affect Act 706, but the three run the spectrum of possible
changes. House Bill 278 repeals the mesh size requirement, House Bill
1882 increases the requirement, and House Bill 1685 retains the mesh
size set last year.
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FOOTNOTES

The Senate and House of Representatives convened on Monday, April

16, 1984, and adjourned on Thursday, July 5, 1984. The Senate met
for 45 days and the house for 54 days.

Senate Bill Status System, July 15, 1984 (final).

Id.

Actually 24 bills were enacted into law. Act 179 moved the legal
domicile of of the Department of Wildlife and Fisheries from New
Orleans to Baton Rouge (except for the Seafood Section) and will
not be discussed in this article.

Status System, supra note 2.

Acts 120, 273, 278, 299, 323, 628, 706, and 866.

Act 295.

New laws become effective 60 days after the legislature adjourns
unless the act specifies a different date. The sixtieth day after
adjournment for 1984 was September 7. Eighteen of the 23 laws
become effective on this day. Acts 255 and parts of Act 295
became effective on the date of the Governor's signature which, in
both cases, was before September 7. Act 930 and the rest of Act
295 became effective on January 1, 1985, and Act 706 will become
effective on July 1, 1986.

Act 586, discussed infra at pg. 15 (Shrimp, Shrimp Count}.

Act 706 does not become effective until January 1, 1986.

Acts 255 and 295.

Act 295.

Act 279,

Acts 300 and 692.

Act 693,

Act 402.

Act 586.

Act 295.

Acts 295, 299, and 678,

Acts 300, 402, 516, 692, and 784,



21.

22.

23.
24,

25.

26.

27.

28,

29.

30.
3i.
32.

33.

34,
35.

Report to the Governor by the Governmor's Task Force om Saltwater

Finfish Management, February 28, 1984 [hereinafter cited as Task
Force Report].

Only Senate Concurrent Resolution 54 and House Concurrent
Resolution 71 will be discussed.

La. R.S. 56:587.1,
La. R.S8. 56:587.4,

This amount 1s based on approximately 63,000 licenses issued in
1983, Figures provided by the Louisiana Department of Wildlife
and Fisheries, Commercial License Sectiom.

All funds collected from any source are deposited into the state
treasury and credited to the Bond Security and Redemption Fund in
an amount sufficient to pay any obligations secured by the full
faith and credit of the state. Once paid, the remaining funds are
deposited into the appropriate individual funds. Thus before a
fishing fee 18 divided and the appropriate amounts are placed in
the Conservation and Seafood Promotion and Marketing Funds, the
monies must flow through the Bond Security and Redemption Fund.
La.Const.Art. VII, §9(B).

The specific sections are: La. R.S. 56:332C, 337A(2)(a),(3),(4),
B, C, D, 340B, D, 341A, 342A, 412(2), 435D, 443C, 445A, B, C,
472A, 473A, B, 500A(1), (2), (&), 501B, 502A, 503. Act 295 of
1984 repealed Section 337A(4) and 500A(1), and renumbered 337A(3)
as 337A(3)(a). Act 402 of 1984 added several new license fees by
enacting La. R.85.56:435.1. Act 693 of 1984 added a new license
fee by amending La. R.S. 56:500A(3) and renumbered section 500
A(4) as 500A(S).

La, R.S., 56:427 and 428.

La. R.S. 56:634; the Louisigna Department of Wildiife and
Fisheries, according to its commercial license application form,
has added an additional $5 to the minnow dealers license fee.
Act 402,

Act 693 .

Act 285.

Louisiana Department of Wildlife and Fisheries news release
#84-106 (9/20/84); see also Louisiana Hunting, Fishing and

Motorboat Regulations 1984-85, Louisiana Department of Wildlife
and Fisheries publication.

La. R.S. 47:305.20.

As an example, a recreational shrimp fisherman is only exempted
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37.

38.

39.
40.
41,
42,

43,

44,

45,

46.

47.

48.

49.
50.
51.

52.

53.
54,

35,

from acquiring a shrimp trawl license when using a trawl not
exceeding 16 feet in length., The same commercial trawl license
required for a commercial fisherman is required for a sport
fisherman using a larger trawl.

Task Force Report, supra note 21, at 26.
La. R.S. 47:305.20,

Letter from Donald Puckett, Ceneral Counsel for the Louisiana
Department of Wildlife and Fisheries (9/9/84).

Executive Orders 83-13, 83-21, and 83-24,

Task Force Report, supra note 21, at Executive Summary pg. 1.
Task Force Report, gupra note 21, at l.

Tex. Parks & Wild. Code Ann. §8§66.201, .2013 (West 1983).

Alabama Department of Conservation and Natural Resources
Regulations 220-3-.08 (1983).

House Bills 518, 1386, and 1531.
In fact, not one made it out of the House of Representatives'

Natural Resources Committee. Senate B1ll status System, July 5,
1984 (final).

Executive Orders, supra note 39.

The four bills that were enacted into law were House Bills 1242
(Act 278), 1243 (Act 235), 1244 (Act 279), and 1697 (Act 295).
House Bill 1246 failed and House Concurrent Resolution 71 passed.
House Bill 1246 would have redefined purse seine.

Condry, Adkins, Wascom, A Yield-Per-Recrult Analvsis of Spotted

Sea Trout, Gulf Research Report, in press.

La. R.S. 56:326.
La. R.S. 56:322C(3).
La. R.S. 56:322C(2).

Conversation with Dr. Richard Condry, Governmor's Task Force on
Saltwater Finfish Management (4/23/85).

La. R.S. 56:322E(2).
La. R.S. 56:571B.

Conversation with Sandy Corkern, Assoclate Area Agent-Fisheries,
LSU Cooperative Extension Service (12/7/84).



56.

57.

58.

59.

60.

6l.

62.
63.

64.

65.
66.
67.
68.
69.

70.

71.

72,

73.

4.
75.
76.
17.
78.

La. R.S. 322C(2).
Act 640, 1983,
1d.

1981 La. Acts 837,

Title 56 Subpart B Enforcement Procedures. The penalty provisions
are Sections 31-38,

La. R.5. 56: 322C(6)(e), 336, 347, 409C, 435E(3), and 555, for
example.

La. R.S. 56:355.
Lal RcSc 56=347'

La. R.S. 56:32 states a class twe violation; Act 279 also provides
a class two penalty for viclation of §322.

Task Force Report, supra note 21, at 8.

Id.

La. R.S. 56:337B(1).

La. R.S. 56:337A,

La. R.S. 56:320C,

La.S.Con.Res. 10, 9th Leg., Reg. Sess., 1983 La. Sess. Law Serv.
601 (West); La.S.Con.Res. 53, 8th Leg., Reg. Sess., 1982 La, Sess.
Law Serv. 767 (West).

La.Admin.Reg. November, 1984.

A resolution that suspends a law can only be effective until the
sixtieth day after final adjournment of the next regular session.
La.Const.Art. III, §20.

Louisiana Department of Wildlife and Fisheries News Release #85-09
(1/23/85).

La. R.S. 56:325.1.

La. R.S. 56:322A.

La. R.S, 56:33A(2).



79. Task Force Report, supra note 21, at 21.
80. 1Id.

8l. La. R.S. 56:337A(4).

82. La. R.5. 56:320B.

83. La. R.S. 56:8(7).

84, Louisiana Hunting, Fishing and Motorboat Regulations 1984-85,
Louisiana Department of Wildlife and Fisheries publication.

85. "§337, License for commercial fishermen, net licenses; boat
licenses".

B6. La. R.5. 5613334, 320A, and 8(7).

87. La. R.S5. 56:320A.

88. La. R.S. 56:337C.

89. Corkern, supra note 55.

90. La. R,.S5. 56:337A(3).

91. Act 295 expressly applies only to saltwater licenses.
92. Task Force Report, supra note 21, at 10.

93. La. R.S5. 56:406A(1).

94, Acts 300 and 692 amend La. R.S. 56:497: Acts 299 and 628 amend
La. R.S5. 56:500.

95. La. R.S8. 56:497A,

96, La. R.S. 56:500A(3).

97. Discussed infra at page 9 (Finfish, Licenaes).

98. Prior to Act 693, La. R.5. 56:499B stated:

.. For the purposes of licenseing, beam trawls
and butterfly nets shell be conaidered as

trawls and R.S8. 56:500 shall apply.

99. The only other "crustacean license" applicable is a crab license
under La. R.S. 56:332,

100. La. R.S. 56:500A(5) makes no distinction between net and vessel
licenses, but this provision is limited to vessel licenses. Net
licenses, unleas otherwise limited, can be obtained at any time of
the year.. 81 Op.Atty.Gen. 1096 (1981).
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102.

103.

104,
105.
106.

107.

108.
109.

110.
111.
112.

113,

Correspondence from Major Inspector Tommy Candies, Louisiana
Department of Wildlife ang Fisheries, Enforcement Division, to
Dr. J. David Bankston, Jr., Marine Resources Engineer, Louisiana
State University Cooperative Extension Service (9/30/83).

Correspondence from Dr, J, David Bankston, Jr. to Major Inspector
Tommy Candies (9/12/83); see also note 101.

Schematic drawing of deployment of chopstick beam trawl (from
Fisheries and Wildlife Newslettar, October 21, 1983, LSU
Cooperative Extension Service, Plaquemines Parish Office
publication).

Bankston, supra note 102,

1d.

Times Picayune, June 10, 1984, at 7, col. 1.

Candies, supra note 101; La. R.S5. 56:8(10) defines beam trawl as:
"Beam trawl” means a type of trawl, the
mouth of which is held open by a beam
while being fished,

La. R.5. 56:499; Candies, supra note 101.

OEficial Journal of the Senate, 36th Day's Proceedings, June 21,
1984, pg. 39.

Senate Bill Status System, July 5, 1984 (final).
La. R.S. 56:499; Candies, supra note 10l.
La. R.5. 56:8(58).

84 Op.Atty.Gen., 349 (1984).
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119.

120,

12%,
122.

123.

124,
125.
126.

127,

128,
129,

130,

131,

132,

133.

Senate Bill 407,
Senate B11l 456, House Bill 1697.

Chappuis v. Reggie, 62 S0.2d 92, 95 (La. 1952).

Correspondence from Donald Puckett, General Counsel, Louisiana
Department of Wildlife and Fisheries to Corky Perret (9/19/84).

Discussed infra at page 7; (Finfish, Nets).

Offictal Journal of the House of Representatives, l7th Day's

Proceedings, May 17, 1984, pg. 12.

Official Journal of the House of Representative, 19th Day's
Proceedings, May 19, 1984, pg 18, amendments by Mr. D'Gerolamo.

Act 295.
La. R.S. 56:500A(1).

Telephone conversation with the Louisiana Department of Wildlife
and Figheries, Commercial License Section (2/7/85).

La. R.8. 56:499, 500A(1),(3).
La. R.S. 56:497B.
La, R.S. 56:497B.

283 So0.2d 690 (La 1973): see also Department of Wildlife and
Figheries news release 84-109 (9/24/84).

La. R.S. 56:498B.
283 So.2d 690, 693 (La. 1973).

The Louisiana Supreme Court in the Sevin case, supra note 127,
read this section together with the other sections governing the
shrimp industry and held that the count law only applied to shrimp
taken from inside state waters., Act 692, 1984, increased the
Department of Wildlife and Fisheries authority over the shrimp
industry by specifically including both inside and outside waters.
By reading the Sevin decision together with Act 692, the count law
would apply to shrimp taken from inside and outside state waters
if the law did not specify.

U.5.Const.Axt., VI, cl.2.
Greenberg & Shapiro, Federalism In The Fishery Conservation Zone:

A New Role For The States In An Era Of Regulatory Reform, 55 S.
Cal. L. Rev. 641, 649, 652 (1982).

Skiriotes v. Florida, 313 U.S. 69 (1941).
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137.
138,
139.
140,
141,
142,
143,
144,
145,

l46.

147.
148.
149,

150.

151,

152.
153.

154,

i55.

156.

Greenberg & Shapiro, supra note 132 at 653.

Id. at 652

Skiriotes v. Florida, 313 U.S. 69 (1941).

Greenberg & Shapiro, supra note 132 at 652.

Id. at 650.

16 U.S.C. §1801 et seq. (1976).

16 U.S.C. $§1801 (1976).

16 U.S.C. §1801a (1976).

16 U,5.C. §1852a(5) (1976).

46 Fed. Reg. $27,489 (198l); 16 U.S.C. §1801 (1976).
50 C.F.R. §658.25 (1984).

50 C.F.R. §658.1 (1984).

Conversation with Tee John Mialjevich, President, Concerned
Shrimpere of Louilsiana, Inc.

La. R.5. 56:498C.
Tee John Mialjevich, supra note 146.

Id.

La. R.S, 56:498 states ". . . and from November 15 to December 20
when these shall be no limitation as to count on the brown, or
Brazilian-type shrimp (Penaus aztecus) . . . "

Chappuis v. Reggie, 62 So.2d 92, 95 (La. 1952); Groves v, Board of
Trustees of Teacher's Retirement System of La., 324 So.2d 587, 594
(La. Ct. App. 1975), writ d 'e_n-i_L_ed 326 So.2d 378 (La. 1976).

La. R.S. 56:6(15), 312, 493,

L%f R.S. 56:6(10),

Sevin v, La. Wildlife and Fisheries Comm., 283 So0.2d 690 (La.
1973).

La. R.S5. 56:495A,

La. R.S. 56:495B states:

B. All waters of the state shoreward of the
line described in Subsection A hereof
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158.

159.

160.

i61.

162.

163.

164.
165.
166.
167.
168.

169.

170.

171.
172.
173.
174,

175.

within which the tide regularly rises and
falls or into which salt water shrimp
migrate are inside waters. All waters
seaward of the line described in Subsection
A of this Section are outside waters,

La. R.S. 56:495A,

Southwest Pass, South Pass, Southeast Pass, Pass A Loutre, and
Main Pass.

Southwest Pass is the major navigational route of the Mississippi
River and is also the pass used to divide Zone ! and Zone 2 for
ghrimping in inside state waters. South Pass is the other
navigational route.

Chappuis v. Reggie, 62 So.2d 92, 95 (La 1952).

", .. allowing for a fifteen-day leeway on the opening and closing

of such outside waters as determined to be appropriate by the
commission ..."

"... opening and closing ... as determined by the best biological
data available to the commission."

Louisiana Wildlife and Fisheries Commission, Minutes of 12/5/84
Board Meeting.

1981 La. Acts 836 (enacting La. R.S. 56:435E).

La, Admin. Reg. August 1982,

La. R.5. 56:435.1.

La. R.S5., 56:433B,

La. R.S., 56:433E,

Sevin v. La. Wildlife and Fisheries Comm., 283 So.2d 690, 693
(La. 1973).

Conversation with Paul Coreil, Associate Area Agent-Fisheries,
LSU Cooperative Extenaion Service (December, 1984).

La. R.S. 56:443C.

Act 601, 1983.

Coreil, supra note 170

La. R.S. 56:33A(3)(b), 500F, 561.
La. R.S. 56:673, 674,
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179.

180.
181.

182,

183.

184,
185.
186.
187,
188.
189.
190.
191,

- 192.

193.
194,

195,

La. R.S, 56:334B, 500E.
La. R.8. 56:500E.
La. R.5. 56:334B.

Letter from Donald Puckett, General Counsel, Louisiana Department
of Wildlife and Fisheries (9/27/84).

84 Op.Atty.Gen., 852 (1984).
Commercial License Section, supra note 123.

Alabama Regulations 220-3-.08, 1983; Tex. Parks & Wild. Code Ann.
§66.201 (West 1983).

La. R.S. 56:337C(2) states:

(2) in lieu of the license provided for in
Subsection A(2), each resident taking saltwater
commercial finfish or bait species for sale must
purchase a seller's license at a cost of omne
hundred-five dollars and a nonresident must purchase

this license at a cost of four hundred-five dollars
per annum. B doa

La. R.S. 56:8(8l) defines saltwater commercial fish as "any
species of saltwater fish taken for commercial purposes.”

Commercial License Section, supra note 123.
Puckett, supra note 179.

84 Op.Atty.Gen. 852 (1984).

U.S.Const.Are, IV, §2.

B4 Op.Atty.Gen. 852 (1984).

1d.

Toomer v. Witsell, 334 U.S. 385 (1948),

Id. ac pg. 399.

Tangier Sound Watermen's Ass'n v. Douglas, 541 F.Supp. 1287 (E.D.
Va. 1982),

Id. at page 1307

Toomer v, Witsell, 334 U.S. 385, 399 (1948).

Id. at pg. 398,
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202,
203.
204,

205,

206.

207.
208.
209.
210.
2ll.

212.

213,
214,
215.

2l6.

217,
218,

219.

Mullany v. Andersom, 342 U.S. 415, 418 (1952),

Toomer v, Witsell, 334 U.S5. 385 (1948),

Mullany v, Andersom, 342 U.S. 415 (1952),

Steed v. Dodgen, 85 F.Supp. 956 (5th Cir., 1949).

Gospodonovich v. Clements, 108 F,Supp. 234 (E.D. La. 1953) appeal
dismissed, 334 U.S. 911 (1953).

1d.

U.5.Const.amend. V.

State v. Prestridge, 399 So.2d 564, 571 (La. 1981).

Kolender v. Lawson, 461 U.S., 352, 357 (1983).

Sevin v. La. Wildlife and Fisheries Comm., 283 So.2d 690, 694 (La.
1973).

LaBauve v, La. Wildlife and Fisheriles Comm., 444 F.Supp. 1370
(E.D. La. 1978).

Id. at 1381.
1d.

State v, Dardar, 241 S0.2d 905 (La. 1970).

I1d. at 908,
Discussed infra at page 12 (Shrimp, Nets).

La Bauve v, La. Wildlife and Fisheries Comm., 444 F.Supp. 1370,
1381 (E.D. La. 1978).

Korematsu v. U.S5., 323 U.8. 214 (1944).

Reed v. Reed, 404 U.S. 71 (1971).

Yick Wo v. Hopkins, 118 U.8. 356 (1886).

Washington v. Davis, 426 U.S. 229 (1976); City of Mobile v.
Bolden, 446 U.8. 55 (1980); Rogers v. Lodge, 458 U.S. 613
(1982).

Crawford v. Board of Educatiom, 458 U.S5. 527 (1982).

Rogers v. lodge, 458 U.S. 613, 616 (1982).

Western and Southern Life Ins, Co. v. State Board of Equality of
California, 451 U.S. 648, 668 (198l).




220.

221,

222.

223,

224,

225.

226,

227.
228.
229,

230.

Candies, supra note 101; Bankstonm, supra note 102,
Greenberg & Shapiro, supra note 132,

LaBauve v. La. Wildlife and Fisheries Comm., 444 F.Supp. 1370,

1382 (E.D, La. 1978).

Solis v. Milo, 524 F.Supp. 1069, 1074 (S5.D. Tx. 1981).

As of April 30, the last day bills can be introduced except by

approval of two-thirds of both the House of Representatives and
the Senate, 51 House bills and 21 Senate bills were introduced

concerning the fishery resources of the state.

House Bill 1246, 1984.

An experimental permit pursuant to the Underutilized Species Law,
La. R.S. 56:571B, is required for use of a purse seine in Breton
and Chandeleur Sounds. La. R.8. 56:322C(16)(1l}).

House Bills 840 and 1133, 1984, Senate Bills 351 and 453, 1984.
Senate Bills 352 and 355, 1984.
House Bill 839, 1984,

The present definition of purse seine and the definition as
changed by the Finfish Task Force bill is:

§8, Definitions
* * *

(78) "Purse seine" means any net or device
commonly known as a purse seine {using a tom weight
and/or a power block to handle the net and then]
and/or ring net that can be pursed or closed by
means of a drawstring or other device that can be
drawvn to close the bottom of the net, or the top of
the net, or both. Such nets are constructed of mesh
of such size and design as not to be used primarily
to entangle commercial-size fish by the gills or
other bony projection. (underlining added).

The present definition is with the underlined words removed and
the Finfish Task Force definition is with the bracketed words
removed. Senate Bill 351 is identical to the Task Force
definition without the last sentence. House Bill 1133 and Senate
Bill 453 are identical to each other and would change the
definition to:

(78) "Purse seine"” means any net or device
commonly known as a purse seine which uses a tom
weight and/or a power block to handle the net and is



capable of being pursed by means of a drawstring or
other device that can be drawn to close the bottom
or top of the net, or both. Such nets are
constructed of mesh of such size and design as not
to be used primarily to entangle commercial-size
fish by the gills or other bony projection.

Finally, House Bills 839 and 840, also identical to each other,
redefine purse seine as:

(78) "Purse seine” means any net or device
commonly known as a purse seine using a tom weight
and/or a power block to handle the net and/or
capable of being pursed by means of a drawstring or
other device that can be drawn to close the bottom,
or top of the net, or both. Such nets are
constructed of mesh of such size and design as not
to be used primarily to entangle commerclal-size
fish by the gills or other bony projection.
231. State inside waters are statutorily defined at La. R.S. 56:495,

232, This area is one mile wide and stretches the length of Breton and
Chandeleur Sounds., La. R.S. 56:406A(2).

233, House Bill 839, 1984 and Senate Bill 352, 1984.
234, Senate B1i1ll 355, 1984.
235, 1984 La. Acts 279.

236. Discussed infra at page 7 (Finfish, Nets) and at page 14 (Shrimp,
Nets).

237. Discussed infra at page 6 (Finfish, Nets),

238. La. R.S. 56:322A,

239. La. R.S5. 56:322B.

240, 1984 La. Acts 295, 693, and 843,

241, Tex. Parks and Wild. Code Ann. §66.201 (West 1983); Alabama
Department of Conservation and Natural Resources Regulations

220-3-.08 (1983).

242, Discussed infra at page 24 (Constitutionality, Privileges and
Immunities).

243. 1984 La. Acts 693.
244, Lla. R.S. 56:578.

245. The Department of Wildlife and Figheries will not issue an



246.

247.

248,

249.

250,

251.

252,

253.

254.

experimental permit for gear expressly prohibited by law.
Discussed infra at page 15 (Shrimp, Nets).

1984 La. Acts 300 and 692.

The spring shrimp season must open no later than May 25.
La. R.5. 56:497.

House Bill 1855, 1984, also eliminates the 72-hour notice
requirement for special shrimp seasons enacted in 1984 La. Acts
120.

Discussed infra at page 15 (Shrimp, Shrimp Count).

As Loulsiana did in 1984 La. Acts 586.

Greenberg & Shapiro, supra note 132 at 669,

This does not include the license fee increase pursuant to 1984
La. Acts 230.

Discussed infra at page 24 (Crawfish, Mesh Size of Nets).



