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Foreward

This piece of legal research collects and analyzes in some detail the

positions of the Latin American countries regarding the law of the sea ~ Much

of the material has not previously been readily available. This work presents

the philosophy and historical development of Latin American claims to two

hundred mile territorial waters; the specific individual views and laws of most

of these nations regarding the exercise of jurisdiction in the "patrimonial

sea" areas contiguous to their coasts; and a detailed examination of national

statutes dealing with the exploration and exploitation of off-shore mineral and

living marine resources. It concludes with an evaluation of the impact of Latin

American legal thought and action upon the evolving law of the sea and ponders

its probable influences upon the l973 and 1974 United Nations Law of the Sea

Conferences ~

The joint authors, Jan Samet and Robert Fuerst, are veterans in the ongoing

North Carolina Sea Grant Law of the Sea Research Project, in progress since July

l970. Each contributed an article to the University of North Carolina School

of Law, 1972 Sea Grant Publication, "Attitudes Regarding A Law Of The Sea

Convention To Establish An International Seabed Regime." Each has served as

an associate editor of two earlier University of North Carolina Sea Grant Law

of the Seas publications. These were "Attitudes," previously mentioned, and a

March 1973 publication, "The Surge of Sea Law, 1972." The authors will receive

the J.D. degree from the University of North Carolina Law School in 1973 and

each plans to pursue post doctoral legal study in international sea law.

Both Dr. John Lyman and Dr. William Rickards, Coordinator and Assistant

Coordinator, respectively, of the North Carolina Sea Grant program, have given

full and understanding support in making this publication possible.

Seymour W. Wurfel
Professor of Law

University of North Carolina,
Principal Investigator for
Law of the Sea Research



THE LATIN AMERICAN APPROACH

TO THE LAW OF THE SEA

CHAPTER 1. A SURVEY OF LATIN AMERICAN MULTILATERAL AGREEMENTS ON THE LAW OF THE
SEA

The purpose of the authors is to investigate the jurisdictional claims

that various Latin American nations have made concerning the continental shelf,

territorial sea, patrimonial seas, and the high sea. A substantial amount of

scholarly work has been done in this area, However, most of it has been frag-

mented and fails to present an overview of existing positions and legislation re-

garding jurisdictional claims. By focusing on the positions taken. by Latin Ameri-

can nations on development of the natural resources of the continental shelf and

patrimonial seas, we hope to offer some insight into current Latin American per-

spectives on the law of the sea. We have chosen to devote the bulk of our re-

search to a survey of legislation concerning development of the natural resources

of the continental shelf and patrimonial seas. Implicit in this legislation are

the individual positions and the attitudes of each nation toward the newly de-

veloping law of the sea.

An appropriate beginning calls for sharing an anecdote contained in the

Geneva Report of October 19, 1971. The story concerns a little sparrow lying in

the middle of the road with its feet up in the air. A horse traveling along the

road stopped and asked the little sparrow what he was doing. The sparrow replied

that he had heard the sky was going to fall sometime that afternoon. The horse,

somewhat amused, asked "what do you expect to do with those spindly little legs"."



To this inquiry the sparrow replied, "Well, one does what one can " With

remark of the sparrow in mind, let us investigate the jurisdictional claims.

A, What's Rocking the Boat: Some Background Concerning the guestion of Stage
Jurisdiction Over Ocean Space

The extent to which one state may extend its jurisdiction to i,nclude space

not previously considered within its terri. tory has always been a question of para-

mount concern in the international community. In terms of public international

law, jurisdiction may be defined as the "right of a State to regulate or affect

by legislative, executive, or judicial measures the rights of persons, property,

acts, or events with respect to measures not exclusively of domestic concern."

With this definition in mind, it is simple to understand the concern that attempts

to extend state jurisdiction create.

The past thirty years have borne witness to numerous extensions of state

jurisdiction into previously unclaimed ocean apace. These claims of jurisdic-

tion have produced a problem of international proportion. The question of who

owns the oceans must, of necessity, be answered to the satisfaction of the mem-

bers of the international community within the near future. The consequence of

4nonagreement may be war.

Dpkstre, The ~Pros eot for Cosstsl Fisheries, Lsw of the Res R. 171 �971!.

I. Csabafi, The Concept of Space Jurisdiction in International Space Law 49 �971!.

3 Attempts to extend state jurisdiction are not a solely Latin American phenomenon.
Maine, Massachusetts, and Rhode Island have already passed legislation attempting
to extend their jurisdiction over ocean resources. Though the legality of these
legislative attempts is certainly questionable, the growing willingness of individ-
ual states within the United States to attempt unilateral extention of their juris-
diction is worthy of notice. Ms, Lucy Sloan, Sea Grant Information Officer of the
Massachusetts Institute of Technology, has supplied copies of the Massachusetts and
Maine Legislation. The Massachusetts legislation is included in Appendix A; the
Maine legislation is included in Appendix B. Francis X. Cameron of the Masters of
Maine Affairs Program st the University of Rhode Island sent a copy of the recent
Rhode Island legislation which is included in Appendix C.

4

Law of the Sea Conference, 6 Law of the Sea R. 44 �971!.



Concern for the limits of state juxisdiction aver the ocean is a recent

velopment. From the seventeenth century until the 1940's these limits were con-

sidered settled. In fact, the law of the sea was considered a model of stability

6
in the international legal community. This stability was based on the fact that

the law of the sea was the legislative product of the major maritime powers.

As Ted Stevens has succinctly stated, "The international lsw of the sea was prom-

ulgated and has been perpetuated in order to further the self-interest of those

nations powerful enough to shape it."

Until the middle of the tw'entieth century, most states had adopted the

mare libezum theory that Grotius espoused and the colonial nations enforced. The

principle underlying the concept of mare liberum may be summarized by quoting the

reply Queen Elizabeth of England gave to the Spanish Ambassador Nendoza when he

protested the passage of ships through seas reserved for Spain. "The use of the

sea and ai.r is common to all. Neither can a title to the ocean belong to any

people or private persons forasmuch as neither nature nor public use and custom

TPpermitteth any possession thereof." The high seas were regarded as res omnium
8

communis, that is, belonging to all states equally.

Prior to the 1940's the only serious claims to state jurisdiction over the

ocean were national claims to relatively small territorial seas, "The justifica-

Newton, Seabed Resources: The Problem of Adolescence 8 San Diego L. Rev. 551
�971!. thereinafter cited as Newton, Seabed Resources!.

Stevens, The Future of Our Continental Shelf and Seabed, 4 Natural Resources
Law. 646 �971!.

F. Garcia-Amador, The Exploitation and Conservation of the Resources of the Sea
17 �959!. thereinafter cited as Garcia-Amador, Exploitation].

Frontier of International Law, 34 Military L. Rev. 105 �969!. ~hereinafter



tion for a marginal sea and sovereignty over it was 5 first, the necessity of pro-

tecting the adjacent land; second, the necessity of exercising some control over

ships passing through; and third, the economic needs of the riparian people."

The oceans and the continental shelves lyi.ng outside these territorial seas were

generally agreed to be res omnium communis. This general agreement has ended. A

worldwide controversy now exists concerning the ability of nations to claim title

to the ocean. The certainty and stability that once characterized the law of the

sea Ls a thing of the past.

With the si.gnificant advances made in mari.ne technology there has been a

corresponding rise in the number of nations that are making broad jurisdictional

claims over the ocean and seabed. Law can be viewed as a technique of organizing

human activi.ty. Until recent technological advances presented new possibilities,Lo

the activities which sea law sought to organize were fairly simple. Man used the

oceans as a supplemental source of foodstuffs and as an avenue for transportation

ILof materials for purposes of commerce and war. "Much of the present law of the

sea, such as the concept of the territorial sea and the freedom of the high seas

beyond it, stems from these early uses."

It is not difficult to comprehend why a body af law which sought to pro-

vide maximum access to the seas for purposes of fishi.ng and transportation would

develop in the manner that it did. Certainly the general prohibition against ex-

tension of state jurisdiction into ocean space is understandable when examined in

Borchard, Resources of the Continental Shelf, 40 Am. 3, Int'1. L 56 �946!.
thereinafter cited as Borchard, Resources of the Continental Shelf!.

Johnston, Law, ~Technolo and the Sea 55 Calif. L. Sev. 458 �967!.

~in Marine Resources, 1 Natural Resources Law 16 �968!.

Clingan, L~tkel Substantive Outcome of the Next Law of the Sea Conference, 5
Law of the Sea 30 �970!. hereinafter cited as Clingan, ~Likel Outcome of Next
Sea Conference j.



the light of Grotius's belief that "the oceans were immense; that their potential

is inexhaustible and that there is unlikely danger of harming them." From this

position it is not difficult to see why he should conclude that "the oceans could

never be subject to national appropriation and were free to be traversed by all

ships without limit."

The past thirty years have brought vast changes in ocean activities. "Ad-

vances in scientific knowledge and technological ability have led to an increase

in uses as well as in increased numbers of users. As the types and frequency of

ocean space use have increased, existing legal guidelines have become inadequate." �r-s

If the present law of the sea is to be maIntained as a potent force in the

international legal corrrmunity, that law must readdress itself to the activities

which it is supposed to organize. Whether there is sufficient flexibility within

the present law based on the ideas of Grotius and mare liberum remains an unanswer-

ed question at this point in legal history. Some indication as to future develop-

ments in sea law may be provided by a survey of the positions various Latin Ameri-

can nations have taken on the subject.

B. The Beginnings of the Corrtroversyr The Declaration of Panama and the Truman
Proclamation

The history of extensive Latin American claims of state jurisdiction over

parts of the high seas began just shortly after the start of World War EI. On

October 30, 1939, twenty-one American nations, including the United States, rati-

fied the Declaration of Panama. The purpose of the Declaration was to create a

Ed. at 30.

Ed. at 30.

Newton, Seabed Resources at 551, supra note 5,

Sea, 3 Lsw of the Sea R. 366 �968!. ~hereioafter etted as Otero-tora, Vfews of
Other Nationsj.



neutral maritime belt which would encircle the Americas and protect neutral na-

tions of the Western Hemisphere from harassment by belligerents. The belt in-

cluded all the "normal maritime routes of communication and trade between the

countries of the Americas." fr>e "This zone circled the hemisphere from the Cana-

dian border with the United States on Passamaquaddy Bay in 44 46' 36" north lati-

tude, and 66 54' ll" west longitude, around the Pacific terminus of the United

States-Canadian boundary in the Straits of Juan De Puca, in some places extending

out 300 miles." Within this vast ocean area, each of the signing nations agreed

to patrol the waters adjacent to its coast and to protect the neutrality of the

American nations.
20

Wolff, Pernvfan-U.S. Relations over ffarftfne ~Ftshfn: 1945-1969, 4 Law of the
Sea Institute of the University of Rhode Island 2 �970!. ~hereinafter cited as
Wolff, Peruvian Relations!.

International Law in the Twentieth Century 775  L. Gzoss ed. 1969!.

Otero-Lora, Views of Other Nations at 366, supra note 16.

S, Inman, Inter-American Conferences 1826-1954: History and Problems 197 �965!.

Hackworth, 7 International Law 704-709 �943!.

W. Bishop, International Law Cases and Naterials 633 �rd. ed. 1971!.

The Declazation occasioned a good deal of comment by the international legal

community. It represented a departure from what was then. recognized as s norm of

international law. The European belligerents maintained that this agreement rep-

resented an innovation in inteznational law. They felt it was not binding upon

them without their express consent. The ratifying nations rejected this conten-81

tion. Their position, as summarized by the United States Secretary of State Wells,

was that the Declaration was "based on the inherent right of self-protection rather

than a formal proposal for the modification of international law." They furthez

contended that their consent was not necessary to bind nations to whom the Decla-

ration was addressed.



Shortly after the ratification, a British Admiralty Note was published

which "laid emphasi.s on the fact that the security zone in question must not be

construed as intending to extend the three mile limit of the territorial seas."

Subsequent actions by the ratifying nations would seem to indicate that, indeed,

this was the case. The Declaration of Panama was solely an attempt to create a

neutral buffer zone to protect American nations from the war raging in Europe and

Asia. There was never any intention to extend state jurisdictional claims over

the high seas for any purpose other than self-protection. In retrospect it must

be conceded that even though the Declaration of Panama represented an extensi.on

of state jurisdictional claims over the ocean for a very limited purpose, it

created a precedent in international ocean law that marked the beginning of a

new chapter in the law of the sea.

A second phase was not long in coming. On September 28, 1945, two procla-

mations by the President of the United States were issued dealing with extensions

of state jurisdiction over the natural resources of the subsoil and seabed of the

continental shelf and over coastal fisheries in certain areas of the high seas.
24 2S

These two proclamations, together generally referred to as the Truman Proclamation,

were based on the economic self-interest of the United States, No claims on be-26

half of the United States were made to soverei.gnty, title, or ownership of the con-

tinental shelf or the fishing areas. State jurisdiction was extended for the pur-

pose of conserving and controlling the development of the natural resources of the

oceans in areas contiguous to the United States,

C. Colombos, The International Law of the Sea 627 �th ed. 1962!.

10 Federal Regi.ster 12303 �945!.

10 Federal Register 12304 �945!.

Sorchard, Resources of the Continental Shelf at 53, supra note 9.



The Truman Proclamation represents a transformation of the theme of the

right of self-protection espoused in the Declaration of Panama, The contention

that a state may extend jurisdiction over the high seas for the purpose of mili-

tary self-protection is significantly different from the contention which formed

the basis of the claims made by the President of the United States. The Truman

Proclamation was based on the rights of a nation in time of peace to protect its

economic interests in the natural resources of the sea, This certainly represents

a broader construction of the principle of self-interest than was espoused in the

Declaration of Panama.

Such claims to jurisdiction by virtue of economic self-interest and self-

protection are not new in international law. However, the magnitude of the28

claims made by the Truman Proclamation certainly removed them from that class of

relatively limited extensions of state jurisdiction prior to 1945. Furthermore

the fact that these claims were made by a major maritime power also tends to em-

phasize the differeace rather than the similarity between the Truman Proclamation

and other such claims asserted as expressing the international law of the sea.

There is little argument that the Truman Proclamation represented a radical

departure from past policies of the United States. There is evidence to the ef-29

feet that a unilateral declaration of this type had been discussed prior to World

War II. "As early as 1937 President Franklin D. Roosevelt communicated to the

Department of State that he was thinking of an executive proclamation by the Presi-

dent with reference to fisheries in the Pacific--off Alaska--between the three mile

limit and the point in the ocean bed where the water reached a depth of one hun-

dred fathoms."

28
Borchard, Resources of the Continental Shelf at 53, supra note 9.

Blnghem, The Conttnentel Shelf end the M~ar lnel Belt, 40 Am. J. of lnt'1. L.
173 �946! . ~hereinafter cited as Bingham, The Continental Shelf l.

Whitman, 4 Internati.onal Law 752 �965!. [hereinafter cited as Whitman, Inter-
national Law],



ism
33 However, as predicted, the Truman Proclamation gained increasing accep-

tance in international practice. Since 1945, jurisdictional claims to the34

natural resources of the seas have proliferated. The extent and validity of such

claims have become major issues in the developing law of the sea.

The role which the Truman Proclamation played in the development of Latin

American claims of state jurisdiction over marine resources cannot be over empha-

sized. If the Declaration of Panama did create in the Latin American nations an

awareness of the possibility of extension of state jurisdiction into the oceans,

Whitman, 4 International Law at 761, supra note 30.

Borchard, Resources of the Continental Shelf at 55, supra note 9.

It is not difficult to understand why the United States might. be interested

in making such claims. In the introduction, special consideration was given to

the part technology must play in the formulation of sea law. "With its advanced

technical competence, the United States was one of the first nations capable of

exploiting the resources of the continental shelf." Once it was realized thatI I3 1

the United States could in fact begin such exploitation, the temptation to make

such claims became irresistable. As Secretary of the Interior Ickes observed,

"The fish and mineral resources of these areas are worth billions of dollars.

The continental shelf costs only the forethought that was required to assert our

sovereignty over it." Irs 3

Initially the President's Proclamation was greeted with a good deal of ap-

prehension by the international community. It was feared that these claims sought

to establish a mining and fishing monopoly in places heretofore regarded as res

nullus, They evidence not a growing internationalism but a well-defined national-



there is no substantial evidence that prior to 1945 there was any intent to act

on this awareness, Certainly there is no precedent in the history of Latin Ameri-

can sea law prior to 1945 for unilateral declarations of state sovereignty over

vast areas of the ocean.

The only significant attempt by a Latin American nation to exercise juris-

diction over submarine areas is found in the treaty between Venezuela and the

United Kingdom. This treaty, signed February 26, 1942, dealt with a division of

submarine areas in the Gulf of Paris. This claim was justified by virtue of a

bilateral treaty made between the two concerned parties. As such, it is represen-

tative of the traditional approach in international law toward defining state

jurisdictional questions. This traditional approach was not abandoned by the

Latin American nations until after the Truman Proclamation.

The Truman Proclamation marked a turning point in international legal his-

tory. In effect, the Procl.amation was a tacit admission that attempts by the

United States to acbieve conservation of the natural resources of the sea through

multilateral and bilateral agreements had failed. Old approaches toward dealing36

with legal problems of marine resources were changing. The nations of Latin Amer-

ica sensed this change and acted accordingly

C, Early Multilateral Attempts by the Latin American Nations to Deal with the
Question of State Jurisdiction Over Ocean Space

The early meetings between the Latin American nations which attempted to

deal with questions of ocean jurisidction present s rather confusing history.

Prior to the Santiago Declaration of 1952, there were three attempts to produce

36a consensus on the question of the breadth of the territorial sea. Though no

Bingham, The Continental Shelf at' 176, supra note 29.

Fan American Union, Inter-American Juridical Committee. Opinion on the Breadth
oi the Territorial Bea 30-33 �966!. Thereinafter cited as Opinion on the I erri-'
torial

10



official position was reached in these meetings, the foundations laid are signif-

icant.

The Second Meeting of Consultation of Ministers of Foreign Affairs of the

American Republics was held on July 21, 1940. The meeting was called to consider,

among other items, a Uruguayan proposal that the American nations extend their

territorial seas to a distance of twenty-five nautical miles from the coastlines

of the individual states.

The First Meeting of Consultation had produced the Panama Declaration dis-

cussed earlier. The First Meeting had also produced a feeling of unanimity be-

tween the American States and a corresponding optimism concerning future agreements

among the nations relating to sea law. This optimism proved to be unfounded.

The Second Meeting of Consultation was not so successful. Agreement on the

proposed twenty-five mile territorial sea could not be reached. However, a reso-

lution entitled "project on Extension of Territorial Waters" was passed. The res-

olution asked the Inter-American Neutrality Committee to render an opinion on the

twenty-five mile limit.
37

The Inter-American Neutrality Committee, in turn, requested prominent naval

advisors from various Latin American countries to submit opinions for their con-

sideration. The Opinion of Naval Experts Consulted by the Inter-American Neutral-

ity Committee, submitted in Rio de Janeiro on April 3, 1941, rejected the twenty-

five nile limit suggested by Uruguay. Instead, the naval experts suggested that
u3S"a general rule extending territorial waters to twelve miles would be sufficient."

The Inter-American Neutrality Committee met to consider the opinion of the

naval experts, and on August 8, 1941, it passed a "Recommendation on the Extension

of Territorial Waters." The Recommendation adopted the twelve mile limit suggested

Id. at 30.

36 Am, J. Int'1 L, Supp. 22.

11



by the naval experts. For some inexplicable reason, however, the Recommendation

"went only to enrich the archives of the Pan American Union."

In 1950 the Inter-American Council of Jurists met in Rio de Janeiro. A

committee was appointed to study the question of state jurisdiction over ocean

space, On July 30, 1952, the Inter-American Juridical Committee submitted a

"Draft Convention on Territorial Waters and Related Questions" to the Inter-

American Council of Jurists. The representatives of the United States, Colombia,

and Brazil rejected the draft convention and demanded that it be returned to the

41
Committee for further study. In the 1953 meeting of the Inter-American Council

of Jurists held in Buenos Aires, it was agreed to send the draft convention back

to the committee. Representatives of the United States, Colombia, and Brazil

dissented from the terms of the draft and questioned the appropriateness of the

preparation of a draft convention instead of studying the legal considerations and

antecedents bearing on the development of international law in this respect."

The 1952 "Draft Convention on Territorial Waters and Related Questions"

reflects a change in attitudes and positions. This change in position is evidenced

by this language in the Draft.

Article l. The signatory States recognize that present
international law grants a littoral nation exclusive sovereignty
over the soil, subsoil, and waters of its continental shelf, and
the air space and stratosphere above it, and that this exclusive
sovereignty is exercised with no requirement of real or virtual
occupation.

~0 inion on the Territorial Sss at 32, supra nots 36,

Id. a t 33.

41

in Offshore Areas, 33 Tulane L. Sev. 339 at 344 �958!.~hereinafter cited as
Campbell, Claims to Resources j.

45sinion on the Terri.torial Sea at 34, supra note 36.

Campbell., Claims to Resources at 344, supra note 41.

12



Article 2. The signatory States likewise recognize the
right of each of them to establish an area of protection,
control, and economic exploitation, to a distance of two hun-
dred nautical miles from the low-water mark alon its coasts 44

and those of its island possessions, within which they may
individually exercise military, administrative, and fiscal
supervision over their respective territorial jurisdictions.

Article 5. Taking into account the fact that the laws
and practices of the signatory States show divergences with
respect to the demarcation of the continental shelf and the
area of protection, and with respect to the definition and
scope of their rights thereover as regards the utilization
thereof by another State, the Parties agree to study these
matters jointly in order to obtain, as far as possible, a

46
uniform system.

The Draft Convention of 1952 was a premature attempt to gain a consensus among

the Latin American nations on the question of state jurisdiction over the ocean.

At this point in time the majority of the Latin American nations were not pre-

pared to make such extensive claims. In light of the earlier claims made by the

United States, their reluctance can not be understood easily.

This Draft was prepared more than six years after the Truman Proclamation,

There is no question that the Truman Proclamation played a part in the formula-

tion of this document, The assertion that "present international law grants a

littoral nation exclusive sovereignty over the soil, subsoil, and waters of its

continental shelf," coupled with the observation that rights of economic exploita"

tion to a distance of two hundred miles are vested in littoral nations, certainly

have their foundation in the 1945 Proclamation by the President of the United

States. The Truman Proclamation, with certain modifications, was beginning to

have its effect on Latin American attitudes toward the law of the sea.

Though the two hundred mile zone suggested in the Draft Convention was not

accepted by the majority of the Latin American nations, it was favorably received

Emphasis added.

pan American Union, Inter-American Juridical Committee' .Draft Convention on
Territorial Waters and Related Questions  November, 1952!.



by Chile, Ecuador, and Peru, August 18, 1952, the representatives of these three

nations met in Santiago and signed a pact known as the Santiago Declaration.

The Declaration caused an uproar in the international community. Characteristical-

ly, it purported to extend state jurisdiction in order to ensure access to food

supplies and to conserve snd protect natural resources. Such motivation was not

new. However, the resolutions passed to accomplish these ends were novel.

For the foregoing reasons the Governments of Chile, Ecuador
and Peru, being resolved to preserve for and make available to
their respective peoples the natural resources of the areas of sea
adjacent to their coasts, hereby declare as follows:

 I! Owing to the geological and biological factors affect-
ing the existence, conservation and development of the marine fauna
and flora of the waters adjacent to the coasts of the declarant
countries, the former extent of the territorial sea and contiguous
zone is insufficient to permit of the conservation, development
and use of those resources, to which the coastal countries are en-
titled.

 II! The Governments of Chile, Ecuador and Peru therefore
proclaim as a principle of their international maritime policy
that each of them possesses sole sovereignty and jurisdiction
over the agee of sea adjacent to the coast of its own country and
extending not less than 200 nautical miles from the said coast.

 III! Their sole jurisdiction and sovereignty over the
zone thus described includes sole sovereignty and jurisdiction
over the sea floor and subsoil thereof.

 VI! The Governments of Chile, Ecuador and Peru state
that they intend to sign agreements or conventions to put into
effect the principles set forth in this Declaration and to es-
tablish general regulations for the control and protection of
hunting and fishing in their respective maritime zone and the
control and coordination of the use and working of all other
natural products or resources of common interest present in

47
the said waters.

These two hundred mile claims were not based on the existence of a continental

shelf. Chile, Ecuador, and Peru have practically no continental shelves. Off48

Cisneros, The 200 Mile Limit in the South Pacific: A New Position in Interna-
tional Lsw with a Human and Judicial Context, A.B.A., Sect. of Int'1 6 Comp. L.
56 �965!. ~hereinafter cited as Cisneros, 200 Mile Limit].

Whitman, 4 International Law at 1090, supra note 30. see also H. Lay, R. Chur-
chill and M. Nordquist, 1. New Directions in the Law of the Sea 231-232 �973!.
[hereinafter cited as Lay, New Directions ].
4e Campbell, Claims to Resources at 344, supra note 41.

14



the coastlines of these nations lies one of the richest fishing beds in the Pacif-

ic. It was for the protection of these fishing beds that the Santiago Declaration

was created. Chile, Ecuador, and Peru felt that "in absence of a continental

shelf, they should be permitted to establish a zone in which they could exercise

the same rights as other nations do over their continental seas."

The validity of thi.s claim over fishing areas has been recognized by some

so
authorities. One expert has stated:

The tripartite Pact of Santiago has been the subject of pro-
test and complaints. However, these are without valid foundation.
Dr. Jesus Maria Yepez . . . states that from the point of view of
international law the pact is irreproachable. It constitutes, he
states, one of those regional agreements for the maintenance of
peace recommended by the Charter of the United Nations; and that
it has no less juridical value than the famous Proclamation of
President Truman whose validity has generally been tacitly ac-
cepted. Dr. Yepez also points out the difference in approach;
while President Truman's Declarati.on was a unilateral act, Chile<
Ecuador, and Peru worked together to reach a regional agreement.

Dr. Yepez's assertion that the Santiago Declaration was valid in terms of

international lsw is not the concern of this paper. The Declaration most certain-

ly does represent the position Chile, Ecuador, and Peru take on this question of

sea law.

On December 4, 1954, the three nations made further agreements in support

of the Declaration at the Second Conference on. the Exploitation and Conservation

of the Marine Resources of the South Pacific held in Lima. As late as August

30, 1972, at the close of the eighty-ninth meeting of the United Nations Committee

Garaioca, The Continental Shelf and the Extensions of the Territorial Sea, LO
Miami 1. Q. 490 at 499 �956!~heretnatter cited aa Garaioca, The Continental
Shel f ].

Freeman, Law of the Continental Shelf and Ocean Resources--An Overview, 3 Cor-
nell Int'1 L. J. 105 at 113 �970!.

Garaioca, The Continental Shelf at 497, supra note 49.

Whitman, 4 International Law at 1098, supra note 30.



on the Peaceful Uses of the Sea Bed and the Ocean Floor Beyond the Limits of Na-

tional Jurisdiction, Chile, Ecuador, and peru i.ssued a joint coemunique which

read:

The Governments of Chile, Ecuador and Peru, on the occasion of
the twentieth anniversary of the Declaration of Santiago, by
which they proclaimed as a principle of their international mari-
time policy the exclusive sovereignty and jurisdiction of each of
them over the sea adjacent to the coasts of their respective coun-
tries up to a limit of 200 miles, including exclusive sovereignty
and jurisdiction over t' he floor and sub-soil of that sea,

1. REAFFIRM the principles and purposes of that hisLoric decision,
which has now become a doctrine whose economic and social bases in-
spire the new philosophy of the law of the sea, which recognizes to
coastal States full disposal of their marine resources for the pro-
motion of the development and well-being of their peoples;

2. NOTE with legitimate satisfaction that the enthusiastic sup-
port on the various continents for the doctrine of the Declaration
of Santiago is such that it may be regarded as one of the essen-
tial elements for concerting sovereign wills towards a new and
more just law of the sea in keeping with the realities and needs
of our time;

3. EXPRESS their appreciation for the important services rendered
to the three countries by the Permanent Commission of the South Pa-
cific, whose valuable studies are contributing to a better knowledge
of marine species and to the adoption of more appropriate standards
and measures for their conservation and rational use;

4. REITERATE their unbreakable will to maintain the closest coop-
eration for the defense of their maritime rights and for the attain-
ment of an international order that would ensure the use and ex-
ploitation of the various areas of ocean space, as an instrument of
greater prosperity and equity among nations.

To that end, the Governments of Chile, Ecuador, and Peru have agreed
to issue this communique at Santiago, Quito and Lima on 18 August
1972.

The Santiago Declaration represented a radical departure from the previous

practices of the Latin American nations. It was indicative of the divergent po-

sitions held by the nations of the Western Hemisphere on questions of sea law.

U,N, Doc. A/AC.138/SR.89
GE. 72-18340



The history of Inter-American. Conferences on Sea Law during the middle 1950's

reflects these divergent approaches. At each conference attempts were made to

reconcile the viewpoints on the question of state jurisdiction over the oceans.

These attempts at harmonization met with little success.

The Tenth Inter-American Conference held in Caracas in 1954 failed to pro-

54duce agreements, This attempt to deal with the questions of marine law ended

in the adoption of Resolution LXXXIV entitled "Conservation of Natural Resources:

The Continental Shelf and Marine Waters." The Conference reaffirmed:

1, The interest of the American States in the national declara-
tions or legislative acts that proclaim sovereignty, jurisdiction,
control, or rights to exploitation or surveillance to a certain
distance from the coast, the submarine shelf and ocean waters and
the natural resources which may exist therein.

2. That the riparian states have a vital interest in the adop-
tion of legal, administrative, and technical measures for the
conservation and prudent utilization of the natural resources
existing in, or that may be discovered in, the areas mentioned,
for their own benefit and that of the Continent and the commun-

ity of nations;

RESOLVE S:
1. That the Council of the Organization of American States shall
convoke a Special Conference in the year 1955 for the purpose of
studying as a whole the different aspects of the juridical eco-
nomksystem governing the submarine shelf, oceanic waters, and
their natural resources in the light of present-day scientific
knowledge.

2 That the Council request pertinent interamerican organiza-
tions to render necessary cooperation in the preparatory work
that the said Specialized Conference requires.

In accordance with Resolution LXKXIV, at its meeting on January 5, 1955,

the Council of the Organization of American States decided to include the sub-

ject "Systems of Territorial Waters and Related Questions" on the agenda of the

Pan-American Union: ~Back round Materials on Activities in the
American States ~Re1atin to the Law of the Sea 5  December 1997!.
cited as ~Sack round MaterislM

of

S. Bayitch, Interamerican Law of Fisheries 51-52 �957!. thereinafter cited
as Bayitch, Interamerican Law],
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Third Meeting of the Inter-American Council of Jurists. ss

The Third Meeting, held in Mexico City on. January 17, 1956, approved two

67resolutions. Resolution XIII is of particular interest. It states in part

that the Inter-American Council of Jurists:

RECOGNIZES as the expression of the juridical conscience of
the Continent, and as applicable between the American States,
the following rules, among others; and

DECLARES that the acceptance of these principles does not
imply and shall not have the effect of renouncing or weaken-
ing the position maintained by the various countries of
America on the question of how far territorial waters should
extend.

TERRITORIAL WATERS

1. The distance of three miles as the limit of terri-
torial waters is insufficient and does not constitute a rule
of general international law. Therefore, the enlargement of
the zone of the sea traditionally called "territorial waters"
is justifiable.

2. Each State is competent to establish its terri-
torial waters within reasonable limits, taking into account
geographical, geological, and biological factors, as well as
the economic needs of its populations, and its security and
defense.

CONTINENTAL SHELF

The rights of the coastal State with respect to the
seabed and subsoil of the continental shelf extend also to
the natural resources found there, such as petroleum, hydro-
carbons, mineral substances, and all marine, animal, and
vegetable species that live in a constant physical and bio-
logical relationship with the shelf, not excluding the ben-
thonic species.

CONSERVATION OF THE LIVING RESOURCES OF

THE HIGH SEAS

l. Coastal States have the right to adopt, in ac-
cordance with scientific and technical principles, measures
of conservation and supervision necessary for the protection
of the living resources of the sea contiguous to their coasts,

~Otnion on the Territorial Sea at 35, supra note 36.

~Back round Material at 7, supra note 54.
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beyond territorial waters. Measures taken by a coastal State
in such case shall not prejudice rights derived from interna-
tional agreements to which it is a party, nor shall they dis-
criminate against foreign fishermen.

2. Coastal States have, in addition, the right of ex-
clusive exploitation of species closely related to the coast,
the life of the country, or the needs of the coastal popula-
tion, as in the case of species that develop in territorial
waters and subsequently migrate to the high seas, or when the
existence of certain species has an important relation with an
industry or activity essential to the coastal country, or when
the latter is carrying out important works that will result in
the conservation or increase of the species.

ss

On March 15, 1956, the Inter-American Specialized Conference on Conserva-

tion of Natural Resources: The Continental Shelf and Marine 14aters met in Cuidad

61Trujillo ~ The only positive conclusion it reached was an agreement that coast-

al states have a right to exploit the seabed and subsoil of the continental

shelf, As a result, the conference was only able to resolve:

To submit for consideration by the American States the
following conclusions:

1. The sea-bed and subsoil of the continental shelf,
continental and insular terrace, or other submarine areas, ad-
jacent to the coastal state, outside the area of the territorial

Bayitch, Interamerican Laws at 52-53, supra note 55.

BBackBroun6 Material at 10, aupra note 34.

Bayitch, Znteramerican Laws at 54, supra note 55.

Opinion on the Territorial Sea at 37, supra note 36.

Id, at 37,
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Eleven countries made reservations and statements on the resolution.
tn 9

The United States made a particularly strong statement and reservation, maintain-

ing that the resolution was based on too li ttle "necessary preparatory study,"

that the resolution "contains pronouncements based on economic and scientific

assumptions" which were unsupported, and that "much of the resolution is contrary

to international laweu On this discordant note the conference ended.



sea, and to a depth of 200 meters or, beyond that limit, to
~here the depth of the superjacent waters admits of the exploi-
tation of the natural resources of the sea-bed and subsoil, ap-
pertain exclusively to that state and are subject to its juris-
diction and control.

2. Agreement does not exist among the states here repre-
sented with respect to the juridical regime of waters which cover
said submarine areas nor with respect to the problem of whether
certain living resources belong to the sea-bed or to the super-
adjacent waters.

3. Cooperation among states is of the most desirability
to achieve the optimum sustainable yield of the living resources
of the high seas bearing in mind the continued productivity of
all species.

Cooperation in the Conservation of the living resources
of the high seas may be achieved most ef.fectively through agree-
ments among the states directly interested in such resources.

5. In any event, the coastal state has a special interest
in. the continued productivity of the living resources of the high
seas adjacent to its territorial sea.

6. Agreement does not exist among the states represented
at this Conference either with respect to the nature and scope
of the special interest of the coastal state or as to how the
economic and social factors which such state or other interested
states may invoke should be taken into account in evaluating
the purpose of conservation programs,

7. There exists a diversity of positions among the states
represented at this Conference with respect to the breadth of the
territorial sea.

Therefore, this Conference does not express an opinion con-
cerning the position of the various participating states on the
matters on which agreement has not been reached and recommends:
That the American States continue diligently with the considera-
tion of the matters referred to in paragraphs 2, 6, and 7 of this
Resolution with a view to reaching adequate solutions.

At the conclusion of the meeting in Cuidad Trujillo, the various Latin

American nations began their preparations for the First United Nations Conference

on the Law of the Sea, which was held in Geneva, Switzerland, from February 24

to April 27 of 1958. By virtue of their numerous attempts to deal with the

Bayitch, Interamerican Laws at 55-56, supra note 55.

Whitman, Conference of the Law of the Sea: Convention on the Continental Shelf,
52 Am. J. Int'I. L. 699 �958!.
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question of sea law, the Latin American representatives came to Geneva well pre-

pared to deal with the relevant issues. ' They used this expertise to present

the position held by the developing nations on questions of sea law.

Although much favorable comment has been made about the Geneva Conference t

from the perspective of the Latin American nations the Geneva Conference was dis-

illusioning. Of particular interest to the Latin American nations was the ques-

tion of the breadth of the territorial seas. The major maritime powers, The

United Kingdom, Japan, and the United States, declared themselves in favor of a

$7three-mile limit. This position was not acceptable to the Latin American na-

tions, The Mexican representative expressed an opinion on this position taken

by the major maritime powers which was fairly indicative of indignation felt by

the Latin American nations at such a proposal:

The international community today cannot accept the
situation which obtained in the past, and which fortunately
has been overcome, when a small group of Powers arrogated
the right to formulate international rules. There now ex-
ists, as one of the few positive results among the many mis-
fortunes of the Second World War, the United Nations Organi-
zation, which at present has BI members. This Organization,
of which the present Conference is part and by which it is
sponsored, is based on 'the principle of the sovereign equal-
ity of all its Members,' as established in the First Chapter
of the San Francisco Charter. We are convinced that only
through the faithful observance of that principle in our de-
liberations may the work of this Conference be crowned with
success--which the Delegation of Mexico fervently desires.

In further discussion of the question, representatives of Guatemala, Venezuela,

Colombia, Argentina, and Peru spoke out against the three-mile limit, These

views were summarized in the remarks made by the Chairman of the Peruvian Delega-

Oribe, The Geneva Convention Ten Years Later, 3 The Law of the Sea 65 �968!.
thereinafter cited as Oribe, Ten Years Lat~er

Am. J. Int'1. L. 609 �958!.

67 Opinion on the Territorial Sea at 56-56, supra note 36.

Id. at 58-59.
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tion when he stated:

It can easily be shown that the three-mile rule--which
is here invoked with such vigor--has been merely a practical
expedient for establishing a state's control without dispute,
There hss never been fundamental agreement on the breadth of
the territorial sea; the International Law Commission gives
evidence of this. Each State has determined it in terms of
its own judgment and the circumstantial need to fix a limit
in order to resist actions of various kinds on the part of
other States.

There has never been general agreement to determine the
breadth of the territorial sea, nor has it been embodied in a
collective international instrument, but only in bilateral or
partial agreements arising from specific causes on given oc-
casions. Each State has tended to determine the breadth of its
territorial sea in accordance with its own interests, regard-
less of whether or not that limit might be three miles

In connection with various aspects of. the complex prob-
lem of contiguous zones, we must invoke the principle of equal-
ity. Equality in the formulation of rules--which is one of the
essential -features of this principle--means that all States
should play their part in initiating rules of international
law, and that all should contribute to its formulation

Let us not speak merely in historical terms, discussing
only a metaphysical freedom of the seas and an insignificant
territorial sea. An attempt is being made here to maintain a
system of exploitation, with all the features of domination,
which is the very denial of that freedom, under the form of
the use of industrial or commercial resources; there is al-
leged an equality which, for economic and technical reasons
does not and cannot exist, at least in our time, with respect

69
to the exploitation of the riches of the sea.

In presenting the position of the developing nations, proposals on limits

of the territorial seas were submitted by Colombia, Peru, and Mexico. The Colom-

70
bian delegation proposed a twelve-mile territorial ses. The Peruvian delegation

proposed that territoriaL seas be allowed with "reasonable limits." The Mexican

proposal, which was subsequently co-sponsored by India, proposed:

I. That as Gidel stated as long ago as 1934, it is no
longer possible to regard the so-called three-mile rule "as a

Id, at 63-64.

Id. at 7l.



rule of positive and general international law. If such a rule
exists, i.t is only in the sense of a minimum breadth for the
territorial sea."

2, That some two-thirds of Lhe maritime states of the

world have fixed the breadth of their territorial sea at limits
greater than three miles, although in most cases the breadth so
established does not exceed twelve miles.

3. That concurring practice on the part of the great ma-
jortty oi States has given rise to what may he called a ~bindle
rule of customar international law in the matter in question.

4. That this international juridical standard is a rule
of variable a lication, which, as Nr. Luis Padilla Nervo, the
Mexican member of the International Law Commission, states two
years ago, "authorizes states to fix the breadth of their t:er-
ritorial sea within a given maximum."

5. That as a result of what was established in February
1956 by the Inter-American Council of Jurists in its resolution
entitled "Principles of Mexico Concerning the Law of the Sea,"
and reaffirmed in October 1957 by the Third Hispano-Luso-Ameri-
can Congress on International Law held at Quito, it may be stat-
ed today that "each State has the competence to establish its
territorial sea within reasonable limits, taking into account
geographical, geological, and biological factors, as well as the
economic needs of its population and its security and defense."

6, That the clear duty of this Conference seems to be
to formulate and adopt an article which should, in our view:

First: Reflect: faithfully what I have called the
binding rule of customary international law in this connection,
and

Second; Determine, since this rule is of variable ap-
plication, the maximum limit that. it authorizes; in other words,
what is the maximum breadth that in 1958 may be considered as a
"reasonable limit" for the territorial sea, to use the language
of the resolution "Principles of Mexico."

In the light of the practice followed by the great ma-
jority of States, we believe that this reasonable limit, as
stated in the draft of Article 3 we have submitted, should now

71
be a limit of twelve miles.

The Mexican-Indian proposal almost passed. The final vote ended in a
72thirty-five to thirty-five tie with twelve abstentions. With the defeat of

Id. a t 73-74.

Id. at 78.
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this proposal, the First United Nations Conference on the Law of the Sea found

itself unable to reach any agreement on the breadth of the territorial sea. A

Second Conference was proposed, and on March 17, 1960, it opened in Geneva.

The Second United Nations Conference on the Law of the Sea, from the Latin

American point of view, was no more productive than the First Conference. No

final determination on the breadth of the territorial sea was made. The Mexican

delegation presented a new proposal in the opening days of the conference,

but this proposal was rejected by the major maritime powers. Mexican delegates

then resubmitted the formula which they had previously submitted in 1958. A new

joint proposal, cosponsored by the United States and Canada, advocating six miles

of territorial sea and six miles of exclusive fishing rights, was also submitted.

Both proposals were defeated,

The unfortunate failure of the Second Conference--which

fully confirmed the fears expressed at the General Assembly by
most of the Latin American Representatives when conveni,ng the
conference wss discussed--was chiefly due to the fact that the
positions, of the large maritime powers, on the one hand, and of
the coastal states, on the other hand, continued to be essential-

76ly the same as when the First Conference ended.

This confrontation between large maritime powers and coastal states still

exists. The Latin American coastal states have proceeded in the interim to act

as they think they must in light of these seemingly irreconciliable differences

in the international community,

D. Post 1960 Multilateral Attempts to Find a Latin American Consensus on the
Limits of State Jurisdiction

Kd. at 85,

Id. at 88.

Id. at 89.

Ed. at 84.
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Since 1960 there have been five major Latin American statements on the law

of the sea: "The Report of the Inter-American Juridical Committete on the Work

Accomplished during its 1965 Meeting;' "The Montevideo Declaration on the Law

of the Sea" adopted on May 8, 1970; "The Declaration of the Latin American

States," made from Lima on August 8, 1970; ' "The Declaration of Santo Domingo,"

approved on June 7, 1971; and the September 10, 1971, "Inter-American Juridical

Committee, Resolution on the Lsw of the Sea." Each of these five new Declara-

tions has attempted in some way to fi11 the gaps in sea law left by the previous

Latin American declarations and the Geneva Conferences.

For the purpose of clarifying later discussion and analysis, the Latin

American nations attending these respective conferences, the voting records, and

pertinent quotes from the body of the Declarations will first be presented,

1. 1965 Meeting of the Inter-American Juridical Committee

The 1965 meeting of the Inter-American Juridical Committee was attended

by representatives of Brazil, Colombia, Chile, Mexico, Venezuela, Peru, and

Argentina. ~ These delegates passed a resolution on the territorial sea whi.ch reads

as follows:

WHEREAS;

The United Nations International Law Commission, in the
report it submitted in 1956, which served as a basis for the

Pan American Union, Inter-American Juridical Committee: ~Re ort of the Inter-

~hereinafter cited as 1965 ~Re orMt

9 I.L.M, 1081 �970!.

10 I.L.M. 207 �971!.

11 I.L.M. 892 �972!.

11 I,L.M. 894 �972!.

1965 ~Re ort at 1, supra note 77.
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work of the First United Nations Conference on the Law
of the Sea, stated that "the Commission considers that
international law does not permit an extension of the
territorial sea beyond twelve miles," which undoubtedly
carry implicit in it the opinion that a maximum breadth
of twelve miles for the territorial sea should be con-
sidered as authorized by international law;

Nevertheless, both the First and the Second United
Nations Conferences on the Law of the Sea, both held in
Geneva, in 1958 and 1960, respectively, failed in their
attempt ta fix the breadth of the territorial sea in an
international convention of world scope',

The favorable geographic, biological, historical,
economic, and political conditions existing in. the American
hemisphere especially facilitate the contractual adoption
of a rule of law of regional application on this subject; and

The official documents, discussion and results of
the two United Nations Conferences on the Law of the Sea
have pointed up the need to modify the pertinent decisions
previously adopted by the Inter-American Neutrality Committee,
the Inter-American Juridical Committee, and the Inter-American
Council of Jurists, in order to establish principles and rules
that faithfully reflect the existing customary rule of inter-
national law, which is a rule of varying content, as shown by
the Synoptic Table of the laws and regulations in force of
the juridical regime of the sea, prepared by the United
Nations Secretariat,

The Inter-American Juridical CosInittee

DECLARES

l. That every American state has the right to fix
the breadth of its territorial sea up to a limit of twelve
nautical miles measured from the applicable base line.

2. That, when a state establishes a breadth of less
than twelve nautical miles, that state shall have a fishing
zone contiguous to its territorial sea in which it shall
exercise the same rights in respect of fishing and exploita-
tion of the living resources of the sea as it has in its
territorial sea, and this zone may extend up to a limit of
twelve nautical miles, measured from the applicable base
line from which the breadth of the territorial sea is measured.

3. That the foregoing provisions shall not in any
way prejudge the breadth that may be fixed in each case for
the adjacent zone of the high seas in which the coastal
state has a special interest in maintaining the productivity
of the living resources of the sea and a preferential right
to utilize them, and it shall therefore be empowered to
take the necessary measures to ensure the conservation
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of such resources; and

RECOMHENDS;

To the American states that they endeavor to conclude,
as soon as possible, as inter-American regional convention
that will contain the following provisions, among others:

Article t.

Every American state has the right to fix the breadth
of its territori.al sea up to a limit of twelve nautical miles
measured from the applicable base line.

Article 2

When the breadth of the territorial sea of a state is
less than twelve nautical miles measured as stipulated in the
preceding article, that state shall have a fishing zone con-
tiguous to its territorial sea in which it shall exercise the
same rights in respect of fishing and the exploitation of the
living resources of the sea as it has in its territorial sea.
This fishing zone shall be measured from the applicable base
line from which the breadth of the territorial sea is measured
and may extend up to a limit of twelve nautical miles.

Article 3

The foregoing provisions, shall in no way prejudge the
breadth that may be fixed in each case, for the adjacent zone
of the high seas in which the coastal state has a special in-
terest in maintaining the productivity of the living resources
of the sea and a preferential right to utilize them, and it
shall therefore be empowered to take the necessary measures to
ensure the conservation of such resources.

Article 4

Every state shall enact the necessary laws and regula-
tions to prevent its nationals from fishing within the terri-
torial seas and fishing zones of the other states unless author-
ized to do so by the competent authorities of the coastal state
concerned.

Article 5

None of the provisions of this'convention shall be con-
strued so as to prevent the conclusions, subject to the estab-
lished rules of international law, of bilateral or multilateral
agreements between states with common interest, to regulate all
matters concerning fishing.

Article 6

The preceding provisions shall not in any way affect the
juridical status of so-called 'historical waters,' including

27



historical gulfs and bays.

Article 7

This convention may not be denounced until five years
after it has entered into force,

The Colombian delegate issued the following statement;

I should have liked an additional article to be included
in the proposed declarations of the Committee and Inter-Ameri-
can Convention, to read as follows:

It is recognized that it is valid for an American state
to fix or to have fixed, for special reasons, a breadth of up
to 200 miles over which it exercises sovereignty and jurisdic-
tion, chiefly for purposes of fishing rights and the conserva-
tion of the living resources of the sea.

The special reasons may be derived from.'

A. The existence of or need for a regional agreement or
an agreement between two or more neighboring countries;

B. The importance of fishing as a factor in industrial
development;

C. Various kinds of economic needs of the coastal state;

D. The obligation the governments have to assure their
peoples the conditions necessary for subsistence;

E. The existence of special geographic and maritime con-
ditions in the coastal state or in the adjacent belt of the sea;
and

F. The desirability of providing for the conservation and
protection of the natural resources of the sea and of regulating
their utilization in order to obtain the best possible benefits
for the country in questi,on.

It is true that the final part of Article 3 of the Committee's
proposal refers in a highly technical manner to the problem contemplat-
ed in the formula I have advocated, but I consider that it was desir-

B4able to adopt the most specific provisions possible.

The Argentine delegate, who was not present during the voting, adhered

to the opinion by means of the following vote..

Id. at 2-4.

Id. at 4,
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I approve by my signature the opinion of the Inter-American
Juridical Committee on 'The Breadth of the Territorial Sea' and
specially support the vote and reasons of Dr. Jose Joaquin Caicedo
Castilla, the Colombian Delegate. I should have liked the express
inclusion of protection of the right of countries that have
extended their sovereignty over their continental shelf, subsoil,
and epicontinental sea.8s

The Peruvian Delegate, Minister Rene Hooper Lopez, abstained from signing

the original document .

2. The Montevideo Declaration

The Montevideo Meeting on the Law of the Sea in 1970 was attended by dele-

gates of Argentina, Brazil, Chile, Ecuador, E1 Salvador, Nicaragua, Panama, Peru,

and Uruguay. The Declaration produced at this meeting was unanimously adopted.ss

It reads:

The States represented at the Montevideo Neeting on the Law of
the Sea,

RECOGNIZING that there exists a geographic, economic and social
link between the sea, the land, and its inhabitants, Man, which confers
on the coastal peoples legitimate priority in the utilization of the
natural resources provided by their marine environment,

RECOGNIZING likewise that any norms governing the limits of
national sovereignty and jurisdiction over the sea, its soil and its
subsoil, and the conditions for the exploitation of their resources,
must take account of the geographica1 realities of the coastal States
and the special needs and economic and social responsibilities of
developing States,

CONSIDERING: that scientific and technological advances in the
exploitation of the natural wealth of the sea have brought in their
train the danger of plundering its living resources through injudicious
or abusive harvesting practices or through the disturbance of ecologi-
cal conditions, a fact which supports the right of coastal States to
take the necessary measures to protect those resources within areas of
jurisdictions more extensive than has traditionally been the case and
to regulate within such areas any fishing or aquatic hunting, carried
out by vessels operating u~der the national or a foreign flag, subject
to national legislation and to agreements concluded with other States.

that a number of declarations, resolutions and treaties, many of
them inter-American, and multilateral declarations and agreements

ae Id. at 5.

9 I.L.N. 1051.
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concluded between Latin American States, embody legal principles
which justify the right of States to extend their sovereignty and
jurisdiction to the extent necessary to conserve, develop and ex-
ploit the natural resources of the maritime area adjacent to their
coasts, its soil and its subsoil,

that, in accordance with those legal principles the signa-
tory States have, by reason of conditions peculiar to extended

their sovereignty or exclusive rights of jurisdiction over the
maritime area adjacent to their coasts, its soil and its subsoil
to a distance of 200 nautical miles from the baseline of the ter-
ritorial sea,

that the implementation of measures to conserve the re-
sources of the sea, its soil and its subsoil by coasta1 States in
the areas of maritime jurisdiction adjacent to their coasts ul-
timately benefits mankind, which possesses in the oceans a major
source of means for its subsistence and development,

that the sovereign right of States to their natural resources
has been recognized and reaffirmed by many resolutions of the Gen-
eral Assembly and other United Nations bodies,

that it is advisable to embody in a joint declaration the
principles emanating from the recent movement towards the progres-
sive development of international law, which is receiving ever-in-
creasing support from the international community,

DECLARE the following to be Basic Principles of the Law of
the Sea;

1. the right of coastal States to avail themselves of the
natural resources of the sea adjacent to their coasts and of the
soil and subsoil thereof in order to promote the maximum develop-
ment of their economies and to raise the levels of living of their
peoples;

2, the right to establish the limits of their maritime
sovereignty and jurisdiction in accordance with their geographical
and geological characteristics and with the factors governing the
existence of marine resources and the need for their rational utili-

zation;

3. the right to explore, to conserve the living resources
of the sea adjacent to their territories, and to establish regula-
tions for fishing and aquatic hunting;

4. the right to explore, conserve and exploit the natural
resources of their continental shelves to where the depth of the
superadjacent ~aters admits of the exploitation of such resources;

5. the right to explore, conserve and exploit the natural
resources of the soil and subsoil of the sea-bed and ocean floor

up to the limit within which the State exercises its jurisdiction
over the sea,
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6. the right to adopt, for the aforementioned purposes,
regulatory measures applicable in areas under their maritime sov-
ereignty and jurisdiction, without prejudice to freedom of navi-
gation by ships and overflying by aircraft of any flag.

Furthermore, the signatory States, encouraged by the
results of this Meeting, express their intention to co-ordinate
their future action with a view to defending effectively the
principles embodied in this Declaration.

This Declaration shall be known as the "Montevideo Decla-
ration on the Law of the Sea,"

3. The Lima DecLaration

The 1970 Lima Declaration of Latin American. States on the Law of the Sea

was approved fourteen to three with one abstention, Argentina, Brazil, Chile,

Colombia, Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Mexico,

Nicaragua, Panama, Peru, and Uruguay voted for the Declaration; Bolovia, Paraguay,

seand Venezuela, against; Trinidad and Tobago abstained. The Declaration reads:

WHEREAS:

There is a geographic, economic, and social relationship
between the sea, the land, and man who lives on the land, which
gives coastal populations a lawful priority with respect to utili-
zation of the natural resources in the sea adjacent to their

coas ts;

As a result of that pre-eminent relationship, it has been
recognized that coastal states have the right to establish the
limits of their sovereignty or jurisdiction over the sea on the
basis of reasonable criteria, taking into account their geographic,
geologicaL, and biological situation and their socioeconomic needs
and responsibilities;

The dangers and damage resulting from indiscriminate and
abusive practices in the extraction of ocean resources was one of
the things that have led a significant group of coastal States to
extend the limits of their sovereignty or jurisdiction over the
sea, while respecting the freedom of navigation of vessels and
overflight by aircraft, regardless of the flag they fly;

Certain kinds of exploitation of the sea have also been
causing serious danger of water pollution and disturbance of the
ecological balance, which make it necessary for the coastal States

9 I.L.M. at 2-4. See also Lay, I New Directions at 237, supra note 47.

9 I.L,M. at 207.
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to adopt measures to protect the health and interests of their
peoples;

The development of scientific ocean research requires the
fullest cooperation among States so that all may render assistance
and share in the benefits, without prejudice to the authorization,
supervision, and participation of the coastal State when such re-
search is conducted within the limits of its sovereignty or juris-
diction;

In declarations, resolutions, and treaties, especially inter-
American ones, as well as in unilateral dec1arations and agreements
concluded among Latin American States, lega1 principles justifying
the above-mentioned rights are established;

The sovereign right of States to theiz natural resources
has been recognized and reaffirmed by a great many resolutions
adopted by the General Assembly and other organs of the United
Nations;

In the exercise of these rights, the rights of adjacent
States bordering on the same sea should be mutually respected;
and

The above concepts should be combined and reaffirmed in a
joint declaration, taking into account the variety of legal sys-
tems on sovereignty or jurisdiction over the sea in force In the
various Latin American States;

The Latin American. Meeting on Certain Aspects of the Law
of the Sea

Declares the following to be common principles of the Law
of the Sea:

1. The inherent right of coastal States to explore, conserve,
and exploit the natural resources of the sea adjacent to their
coasts, the soil and subsoil thereof, and the continental shelf and
its subsoil, in order to promote maximum development of their econ-
omies and to raise the standard of living of their peoples;

2. The right of coastal States to establish the limits of
their sovereignty of jurisdiction over the sea in conformity with
reasonable criteria, taking into account their geographic, geologi-
cal, and biological situation and the need for rational utilization
of their resources;

3. The right of coastal States to adopt regulatory measures
for the above-mentioned purposes, to be applicable in the zones of
their sovereignty or jurisdiction over the sea, without prejudice
to freedom of navigation of vessels and overflight of aircraft, re-
gardless of the flag they fly;

The right of coastal States to prevent water pollution and
other dangerous or noxious effects that may result from the use, ex-
ploration, and exploitation of the sea adjacent to their coasts;



5. The right of. coastal States to authorize, supervise,
and participate in all scientific research activities in the mari-
time zones under their sovereignty or jurisdiction, as well as to
receive the data obtained and the results of such research.

This Declaration is to be known as the 'Declaration of Latin

American States on the Law of the Sea.'

4. Inter-American Juridical Committee Resolution of September 10, 1971

The Inter-American Juridical Committee: Resolution on the Law of the Sea

of September 10, 1971, was another exhortation to continue the study of the law

of the sea. It simply provided for further study of questions related ta terri-

torial sea, zones of jurisdiction, continental shelf, international zone of the

seabed and ocean floor, regional agreements, and peaceful uses of the ocean.

State extends, beyond its land territory
to an area of the sea adjacent to its
territorial sea, including the superad-
as the subjacent seabed and subsoil.

1. The sovereignty of a
and its internal waters,
coast, designated as the
jacent air space as well

2. The breadth of the territorial sea and the manner of its de-
limitation should be the subject of an international agreement,
preferably of a worldwide scope. In the meantime, each State has
the right to establish the breadth of its territorial sea up to a
limit of 12 nautical miles to be measured from the applicable base-
line.

3, Ships of all States, whether coastal or not, should enjoy the

9 I,L.M. at 207. See also Lay, 1 New Directions 237, supra note 47,

11 I.L.M. at 894-896.

11 I.L.M. at 892.
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5. The Santo Dominga Conference

The Santo Domingo Conference was called at the initiation of Colombia. The

final declaration of 1972 was signed by Colombia, Costa Rica, Guatemala, Haiti,

Honduras, Mexico, Nicaragua, Dominican Republic, Trinidad, Tobago, and Venezuela.

Barbados, El Salvador, Guyana, Jamaica, and Panama did not sign. The text of
91

the Declaration reads;

TERRITORIAL SEA



right of innocent passage through the territorial sea, in accord-
ance with International Law.

PATRIMON'fAL SEA

1 ~ The coastal State has sovereign rights over the renewable and
non renewable natural resources, which are found in the waters, in
the seabed and in the subsoil of an area adjacent to the territo-
rial sea called the patrimonial sea.

2. The coastal State has the duty to promote and the right to
regulate the conduct of scientific research within the patrimonial
sea, as well as the right to adopt the necessary measures to pre-
vent marine pollution and to ensure its sovereignty over the re-
sources of the area,

3. The breadth of this zone should be the subject of an interna-
tional agreement, preferably of a worldwide scope. The whole of
the area of both the territorial sea and the patrimonial sea, tak-
ing into account geographic ci,rcumstances, should not exceed a maxi-
mum of 200 nautical miles.

4. The delimitation of this zone between two or more States, should
be carried out in accordance with the peaceful procedures stipulated
in the Charter of the United Nations.

5. In this zone ships and aircraft of all States, whether coastal
or not, should enjoy the right of freedom of navigation and over-
flight with no restrictions other than those resulting from the exer-
cise by the Coastal State of its rights within the area. Subject
only to these limitations, there will also be freedom for the lay-
ing of submarine cables and pipelines.

CONTINENTAL SHELF

1. The coastal State exercises over the continental shelf sover-

eign rights for the purpose of exploring it and exploiting its
natural resources.

2. The continental shelf includes the seabed and subsoil of the

submarine areas adjacent to the coast, but outside the area of the
territorial sea, to a depth of 200 metres or, beyond that limit,
to where the depth of the superadjacent waters admits the exploita-
tion of the natural resources of the said areas.

3. In addition, the States participat'ing i.n this Conference con-
sider that the Latin American Delegations in the Committee on the
Seabed and Ocean Floor of the United Nations should promote a
study concerning the advisability and timing for the establishment
of preci,se outer limits of the continental shelf taking inta ac-
count the outer limits of the continental rise.

4. In that part of the continental shelf covered by the patrimo-
nial sea the legal regime provided for thi.s area shall apply. With
respect to the part beyond the patrimonial sea, the regime established
for the continental shelf by International Law shall apply.
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INTERNATIONAL SEABED

1, The seabed and its resources, beyond the patrimonial sea and
beyond the continental shelf not covered by the former, are the
common heritage of mankind, in accordance with the Declaration
adopted by the General Assembly of the United Nations in Resolu-
tion 2749  XXV! of December 17, 1970.

2. This area shall be subject to the regime to be established
by international agreement, which should create an international
authority empowered to undertake all activities in the area, par-
ticularly the exploration, exploitation, protection of the marine
environment and scientific research, either on its own, or through
third parties, in the manner and under the conditions that may be

92
established by common agreement.

E. Latin America and the Possibility for Consensus on Questions of Sea Law:
Some Observations and Conjectures

These post-1960 multilateral statements of the Latin American position on

the law of the sea present a puzzling picture to even the most careful reader.

For example, the Montevideo Declaration of May 8, 1970, seems to recognize a state' s

right to claim 200 mile jurisdiction over the ocean; whereas, the Lima Delaration,

passed just three months later, makes no mention of 200 mile jurisdiction. Noted

jurist F. V. Garcia-Amador, in an article written prior to the Santo Domingo Decla-

ration, stated that the differences "are more than mere formal ones or ones of

shading." The next section, which deals with unilateral claims of jurisdiction

by individual Latin American nations, will further reveal the differences referred

to by Garcia-Amador.

This is not to say, however, that progress by the Latin American. nations

toward a consensus position on questions of jurisdiction has not been made. A

quick review of the enormous differences that existed prior to 1960 serves to

ll I.L.M. at 892. See also Lay, 1 New Directions 247, supra note 47.

Garcia-Amador, Latin America and the Law of the Sea, 6 Law of the Sea R, 104
�971!.
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highlight the strides made in the 1965 Inter-American Juridical Committee Recom-

mendations and in the Montevideo, Lima, and Santo Domingo Declarations.

An analysis of the language of these four documents reveals many similar

elements which might serve as the cotton denominator through which consensus may

be finally reached.

1. Agreement of the Exhaustibility of Marine Resources

Grotius believed that the resources of the sea were inexhaustible. As was

emphasized in an earlier section, this belief played a major part in the formula-

tion of his theory of mare liberum. Research carried on over the last thirty years

has proven this assumption incorrect. The Latin Americans have accepted the fact

that mari.ne resources are exhaustible. This agreement is reflected in each of the

post-1960 multi. lateral statements.

In light of modern experience, this agreement by Latin American nations on

the exhaustibility of marine resources would seem to be agreement on a truism.

Were this agreement not found in the body of various multilateral declarations,

its significance woold certainly be questionable, That each of the Latin American

nations, in some manner, has formally agreed to recognize the fact that the ocean

has exhaustible potential i.s of importance.

This realization is the crux of the jurisdictional question. Earlier in

this paper, state jurisdiction was defined as the right of a state to regulate or

affect by legislation the rights of persons, property, acts, or events. Conserva-

tion and management of marine resources, which is a regulatory activity, is not

possible without a jurisdictional claim of the right to regulate.

It may be contended, therefore, that implicit in the Latin American realiza-

tion concerning the exhaustibility of marine resources is the further realization

that activities to conserve and manage these resources are necessary. Such activ-

ity may be conducted only under the auspices of jurisdictional claims of a right
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to regulate.

This single element of agreement will supply part of the impetus necessary

to arrive at a consensus on the jurisdictional question, Once condeeded that

some form of jurisdiction. is necessary to control ocean resources, the only ques-

tion remaining is the extent and character of the jurisdictional claims to be

made.

2. Agreement on Social and Economic Criteria for Establishing the Limits of State
Jurisdiction

Analysis of the particular claims of the four Latin American statements on

the question of jurisdiction does not result in consensus. The 1965 Inter-American

Juridical Committee Recommendation speaks of a twelve mile limit to territorial

seas. The Montevideo Declaration seems to espouse a. right to establish maritime

jurisdiction in accordance with geographical and geological ends with factors

governing the existence of marine resources up to a distance of 200 nautical miles.

The Lima Declaration recognizes a right of sovereign jurisdiction over the sea in

conformity with reasonable criteria, taking into account individual, geographical,

geological, and biological circumstances without mentioning any outer limits, The

Santo Domingo Declaration recognizes a right to a 12 mile territorial sea and a

patrimonial sea not to exceed 200 nautical miles,

These four documents do not provide any specific, consistent definition of

the extent and character of a jurisdictional claim which reflects a unified posi-

tion of the Latin American nations, However, the documents do suggest the common

denominator which may lead to a consensus position.

Each of the documents contains some reference to the obligation of a litto-

ral state to maintain a satisfactory relationship between the peoples of that state

and the marine envi.ronment. The purpose of this statement of relationships is to

support the contention that littoral states have the right and obligation to regu-

late activities in ocean areas adjacent to their coasts for the economic and
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social betterment of their population. It might be observed that this, again,

is another group of multilateral agreements on a truism. However, it does con-

stitute an agreement, at least, on a vague criterion concerning the type of

jurisdiction over ocean space that is desi.rable. The common element is agreement

that the jurisdictional criterion be based on the economic and social advancement

of the population of the coastal state.

A more nebulous standard for measuring the extent of state jurisdiction

cannot be imagined. It is arguable that using economic and social advancement

criteria, a reasonable case could be made to extend territorial seas 400, 500,

or even 600 miles into the ocean. This is certainly possible, but considering94

the resistance such claims would probably encounter in the international community,

it is not likely.

Given what has been represented as the common elements of agreement among

the Latin American ~ations on the question of state jurisdiction over the oceans,

a consensus position can be projected. The two major considerations in formula-

tingsuch a projection would be the desire of the Latin American nations to achieve

optimum jurisdiction and control over the exhaustible marine resources in their

adjacent waters and the practicality of gaining recognition of these jurisdic-

tional claims in the international community. Both of. these considerations are

met by the plan proposed in the Santo Domingo Declaration.

3. The Santo Domingo Declaration Considered as a Focal Point for Future Latin
American Positions on the Law of the Sea

The Santo Domingo Declaration proposes s 12 mile limit on territorial seas.

It further proposes the establishment of a patrimonial sea whose limits, inclusive

of the territorial sea, shall not exceed a maximum of 200 nautical miles from the

coast. Within the 188 mile zone beyond the territorial sea and the outer boundary

* Ratiner, The United States Ocean 2~olfe; An Annal sis, 2 J. of Maritime L, and
Comm. 230 �970! .
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of the patrimonial sea, the right of freedom of navigation and overflight is

recognized, In essence the patrimonial sea is a conservation zone. It "may be

defined as a zone contiguous to the territorial sea, in which coastal states would

exercise sovereign rights over the renewable and non-renewable natural resources

which are found in the seabed and in the subsoil."

ion as to jurisdiction of the water and its contents.

The view expresses no opin-

This plan certainly fulfills the first consideration which must be met in

formulating a consensus position for Latin America. The 200 mile maximum breadth

of jurisdiction would allow the littoral states sufficient area to carry on even

the most ambitious conservation activities. This plan also meets the "realm of

possibility" test. A "200 mile territorial sea has steadily gained support among

the developing states .... Support for this position has come from such divergent

countries as Iceland, Yugoslavia, and North Korea, The states of Ceylon, North

Korea, Guinea, India, Pakistan, and Senegal have each recently extended their own

territorial sea jurisdiction to distances ranging from eighteen to two hundred

miles."

The 200 mile patrimonial sea represents a jurisdictional compromise. The

right of freedom of navigation is recognized in the patrimonial sea areas whereas

the right of innocent passage is not allowed in the proposed 200 mi]e territorial

sea. The patrimonial sea concept more easily fits into the existing norms of in-

ternational sea law. As a compromise position it possesses greater possibility

of gaining support than does the 200 mile territorial sea proposal.

Prospects for the 1974 United Nations Law of the Sea Conference

Littoral State, 21 Am. U. L. Rev. 597 �972!.
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The United Nations has resolved to convene a conference on the law of the

97
sea. It will consist of a two week preparatory session in New York in November

and December of 1973. Thereafter an eight week session for the purpose of deal-

ing with the substantive work will convene in Santiago, Chile, in April of 1974.

There is a distinct possibility that in the interim the Latin American nations

will arrive at a consensus position closely resembling that espoused in the

Santiago Declaration..

It is also possible that a proposal resembling the Santo Domingo Declara-

tion could be adopted by the 1974 United Nations Conference on the Law of the Sea,

Such a proposal does face major obstacles. The major maritime powers, the United

States, Japan, and The United Kingdom, are opposed to the 200 mile jurisdictional

98
zone.

It should be noted, however, that the developing nations comprise a voting

majority in the United Nations. In the Twenty-Fourth General Assembly Session.,

this voting majority united to pass several measures relating to sea law questions.

They have the votes and "can push through whatever resolution and declaration.

 is! approved by their own caucus." "Lacking the economic influence and mili-

tary might associated with the creators of the previous phase of the Law of the

Sea, developing State!: in this post-colonial period will tend to rely upon numeri-

cal strength, and the various forces and devices that tend to maintain that

SF~ Oxstrength is an invincible voting weapon at any conference." If the land-locked

 U.N. Doc. A/C.l/L. 634 Rev. L,!.

98

of Sea Conference, 6 Law of Sea 41 �971!.
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Height, Sea-Bed Discussions in the Tensest-Fourth General ~Assembl 3 Rat. Res.

Lawyer 405 �970!.

!d. at 418,

C. W. Pinto, "Problems of Developing States and their Effect on Decisions on the
Law of the Sea" 5  speech delivered at 7th Annual Conference of the Law of the Sea
Institute, June 26, 1972! [hereinafter cited as Pinto, "Problems of Developing
States",]



developing nations can be convinced to back a resolution resembling the Santo

Domingo Declaration, there is little doubt it could be passed at the 1974 United

Nations Conference on the Law of the Sea,

However, the land-locked members of the United Nations may oppose granting

large jurisdictional area to littoral states. "They have s significant block of

U.N. votes, since approximately one-fifth of the nations of the world are land-

1 Q w
locked." ' U.N. Resolution 2750B  XXV! requesting the Secretary General of the

United Nations to do a study for the Seabed's Committee on the special problem of

landlocked countries relating to the exploration and exploitation of the resources

of the deep seabed may be indicative of a growing concern among the landlocked na-

tions not "to be lf ft out in the cold when the ocean resources pie is divided

�los
Up,

Time is on the side of the Latin American position, Every day that passes

allows the 200 mile claims made in the various multilateral and unilateral decla-

rations to ripen a bit more as a customary practice of international law. At the

very least, the Latin American nations will go into the 1974 Conference on the Law

of the Ses in a strong bargaining position.

Childs, The Interest of the Land-Locked States in Law of the Sea, 9 San Diego
L. Rev. 701 �972! .

Scang, The ~Dorm brook Fair of rhe Oceans, 9 San Diego L. Rev. 57S  !972!.
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CHAPTER II. A SURVEY OF LATIN AMERICAN UNILATERAL DEC~TIONS ON THE ~
OF THE SEA,

Prior to 1945, most of the nations in Latin America claimed jurisdiction

over a territorial sea in accord with existing theories of international law.

However as a result of the Truman Proclamation of 1945, virtually all have made

additional uni.lateral claims to maritime spaces and submarine areas. These

nations are presently divided in their national claims as well as in their

suggestions for a universal agreement. This section will state and compare

the various jurisdict ional claims in regard to the breadth of the territorial

sea which each nation presently asserts.

Throughout this section, five basic terms will be used in connection

with various jurisdictional claims: maritime zone, territorial sea, epiconti-

nental sea, patrimonial sea, and continental shelf. Unfortunately, it is im-

possible adequately to define these terms. Each nation gives its own meanings

to the term or terms which it chooses to use. Furthermore, each nation uses

these terms in Constitutions, Legislative Decrees, and Presidential Proclamations;

and, as expected, they imply varying degrees of importance according to the type

of legislation in which they are contained. Obviously, the different types of

legislation and proclamations vary in importance from country to country, and

even from time to time within a specific country.

In order to understand the juridical nature of the term maritime zone,"

we must distinguish between claims to sovereignty and exclusive jurisdiction in

a "maritime zone," as opposed to claims to sovereignty and exclusive jurisdiction

in a "territorial sea." According to the Santiago Declaration, a "maritime zone"

is an area in which the coastal nation reserves only the right to regulate and

supervise natural resources in the area for the purpose of conserving and pro-

tecting them. "Territorial sea," on the other hand, implies that the coastal

nation considers the natural resources in this area to be the exclusive property
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of the state. Nevertheless, the two terms have been used interchangeably in

much domestic legislation in Latin America', and, the definitions given to these

terms, more often than not, afford the nations in Latin America an opportunity

to exploit exclusively the resources in their territorial seas.

The term territorial sea does not imply freedom of navigation in a

strict ly legal sense. In light of the provisions in the Montevideo, Lima, and

Santo Domingo Declarations expressly recognizing freedom of navigation by ships

and aircraft of any flag in the "maritime zone," many nations have drafted

domestic legislation using the term "territorial sea" to define their 200 mile

claims. They either expressly or impliedly recognize freedom of navigation in

large areas of this "territorial sea ~ "

"Epicontinental sea" was first used by Argentina in 1946, and since that

time only Uruguay appears to have used the term in her domestic legislation.

The term refers to the waters which cover the continental shelf and the plant

and animal life which can be found in these waters' The term was never used by

west coast nations such as Chile, Ecuador, and Peru. Since they have narrow

continental shelves, they preferred the "bioma theory" which allows them to claim

extensive areas of the sea in their domestic legislation without regard to the

extent of their continental shelves.

As used in the Declaration of Santo Domingo in 1972, the term "patrimonial

sea" is an area adjacent to the territorial sea in which the coastal state has

sovereign rights over the renewable and non-renewable sources found in the waters,

the seabed, and the subsoil. Of the eleven countries which signed this decla-

ration recognizing the right of coastal states to claim jurisdiction over a

" patrimonial sea," only Costa Rica has enacted domestic legislation to this

effect.

The "continental shelf" claims of virtually all Latin American coastal

nations were a direct result of the Truman Proclamation. Most of these nations
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borrowed the language of this proclamation and claimed sovereignty over the

seabed and subsoil of the submarine areas adjacent to their coasts to a depth

of 200 meters. In addition, some of the nations chose to claim sovereignty

over an area beyond 200 meters to any area where the depth of the superadjacent

waters admits the exploitation of the continental shelves.

With these terms in mind, let us discuss the various jurisdictional claims

of the Lati~ American nations.

Argentina's first claim in regard to her territorial sea and its breadth

occurred as early as September 29, 1869. Article 2340 of the Argentine Civil

Code states:

The following are the public property of the general
State of the Republic or of the individual states:  I! The
seas adjacent to the territory of the Republic, up to a dis-
tance of one marine league, measured from the Low~ater mark:
but the right of policing with respect to matters concerning
the security of the country and the observance of fiscal laws
extends up to the distance of four marine leagues measured in
the same manner."o4

It was not until 1944 that Argentina indicated she wae not satisfied with

that claim. Article 2 of the Decree 1386 of January 24, 1944, set the tone for

future legislation.

Pending the enactment of special legislation, the
zones at the international frontiers of the national terri-
tories and the zones on the ocean coasts, as well as the
zones of the epicontinental sea of Argentina, shall be deemed
to be temporary zones of mineral reserves...><»

Subsequently, Argentina enacted Decree 14.708 of October 11, 1946, declaring that

lative Series 51 �951!. !hereinafter cited as 1 United Nations Seriesg.

Alurralde, A Statement of the Laws of Argentina 313 �963! . [hereinafter
cited as Alurralde, A Statementg.
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"the epicontinental sea and continentaL shelf are subject to the sovereign

power of the nation ... and ~ ~ ~ for purposes of free navigation, the character

of the waters situated in the Argentine epicontinental sea and above the Argen-

tine continental shelf remain unaffected by the present legislation.u~os So,

Argentina as of 1946 had exercised dominion over the waters covering her sub-

marine platform  epicontinentaL sea! as well as her continental shelf.>c~ A

few writers have suggested that this zone could extend as far as 500 miles due

to the fact that Argentina has an extremely broad continental shelf.

Nevertheless, Argentina was by no means ready to join Chile, Ecuador, and

Peru in their claims for a 200 mile maritime zone. When the Peron regime was

overthrown by General Pedro Eugenio Aramburu, a curious "aboutface" occurred.

Aramburu abandoned the theories behind the decree of 1946 and turned to a tra-

ditional 3 miLe territorial sea.

Apparently, there was little concern over the delimitation of the Argen-

tine territorial waters during the 1950's. However, greater interest was mani-

fested in the 1960's. In view of the fact that Russian fishing vessels had been

operating close to the coast of Argentina, the Argentine legislature under the

leadership of President Juan Carlos Qngania enacted Decree 17.094 of December 29,

1966. Decree 17.094 reasserts Argentina's earlier claim for jurisdiction over

an extensive area of the ocean.

Article I. The sovereignty of the Argentine nation shall
extend over the sea adjacent to the territory for a distance of
200 nautical miles measured from the line of the lowest tide,

A Statement at 313, supra note 106.

1 United Nations Series at 4. The term epicontinental seas was defined as
"the waters covering the continental platform ... characterized by extraordinary
biological activity, owing to the influence of the sunlight which stimulates
plant life  algae, mosses, etc.! and the life of innumerable species of animals..."



except in the case of the San Matias, Nuevo and San Jorge Gulfs,
where it will be measured from the line joining the promon-
tories which form their mouth.

Article II, The sovereignty of the Argentine nation
shall also extend over the seabed and the subsoil of the sub-
marine zones adjacent to this territory up to a depth of 200
meters or, beyond this limit, up to that depth of the overlying
waters which allows exploitation of the natural resources of
those zones.

Article III. The Provisions of this law shall not
affect freedom of navigation or of air traffic.>«

It appears that the Argentine legislators attempted to cover all possibilities

when they enacted Decree 17.094 ' The language in Article II allowing for

control "up to that depth of the overlying waters which allows exploitation

of the natural resources of those zones" is not susceptible to any hard and

fast definition. However, it is clear that Argentina intends to claim juris-

diction over her continental shelf beyond the depth of 200 meters to any depth

that can be exploited.

B. Brazil

As early as 1850 Brazil, following the example set by various European

nations, decided that her territorial sea would extend only that distance

that a cannon could reach.»s Subsequently, this distance was fixed at 3 miles

for the purpose of neutrality during World War I. >~ This 3 mile territorial

CConti lupus Zone, the Continental Shelf, the ~gf h Seas and to F~fshfn and Con-
servation of the ~Livia Resources of the Sea, 15 United Rations Legislative
Series 45 �970! . [hereinafter cited as 15 United Nations Series l.

Reisenfeld, 5 Protection of Coastal Fisheries Under International Law 241
�942!.  hereinafter cited as Reisenfeld, Protection of Fisheriesj ~

Legislative Series 2 �957!. [hereinafter cited as 6 United Nations Seriesf.
In a circular to the state governors, and the Ministers of the Navy and War, the
Minister for Foreign Affairs advised that "the distance of three maritime miles,
which has until now been adopted, in principle, by the Brazilian Government,
shall remain unaltered for the purposes of neutrality."
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sea was effected for all purposes with Decree 5798 of June 11, 1940.>>>

As a result of the Truman Proclamation and various similar proclamations

made by Mexico, Chile, Argentina, and Peru, Brazil enacted Decree 28.840 of

November 8, 1950:

Article I. It is formally proclaimed that part of
the continental shelf which adjoins the continental and in-
sular territory of Brazil is integrated into that territory,
under the exclusive jurisdiction and dominion of the Federal
Union...

Article III. The rules governing navigation in the
waters covering the aforesaid continental shelf shall con-
tinue in force without prejudice to any further rules which
may be made, especially as regards fishing in that area.

The Political Division of the Ministry of Foreign Affairs defined the continental

shelf as being submerged as far as 180 to 200 meters in depth.~~s Moreover, it

appears that Brazil continued to claim a territorial sea of only 3 miles until

1966.

Under the Decree 44 of November 18, 1966, Brazil "increased to six nau-

tical miles the territorial waters ... reserving ... exclusive fishing rights in

an additional area of six nautical miles."~~4 Later, on April 25, 1969, Decree

533 revoked Decree 44. Under this new decree, President Costa K. Silva ordered

that:

the territorial sea of the Federal Republic of Brazil
comprises all waters that bathe the coastline of the
Nation, from Cape Orange at the mouth of the Oiapaque
River to the Chui Rivulet, in the state of Rio Grande
do Sul, extending in a belt twelve nautical miles in

International Boundary Study, National Claims to Maritime Jurisdictions 8
�972!. [hereinafter cited as International Boundary Studyl.

1 United Nations Series at 300, supra note 105. See also Nabuco and Zanotti,
A Statement of the Laws of Brazil in Matters Affecting Business 291 �961!.
[hereinafter cited as Nabuco and Zanottil.

Garcia-Amador, Latin America and the Law of the Sea 9 �970!. [hereinafter
cited as Garcia-Amador, Law of the Sea].

�967!. See also International Boundary Study at 8 and Garcia-Amador, Law of
the Sea at 9, supra note ll4..
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breadth measured from the low water mark, adopted with
reference to Brazi.lian nautical charts.»s

This position was adhered to by Brazil until 1970. While Brazil laid claims to

her continental shelf as a result of the Truman ~roclamation, she appeared re-

luctant to follow other Latin American nations in their claims to a 200 mile

territorial sea. Her reluctance ended as of March 25, 1970,with the issuance

of Decree 1098. In essence, Decree 1098 extended the Brazilian territorial sea

to 200 miles, and provided that the straight base line method was to be used in

delimiting the actual extent of this zone. It has been suggested that Brazil

proclaimed her sovereignty over a 200 mile territorial sea partly because of

her nationalistic desire to be the spokesman for the Latin American bloc. In

addition, Brazil extended her sovereignty to the air space above the territorial

sea, as well as the waters and the continental shelf,

C. ~Chil

Article 593 of the Chilean Civil Code, promulgated on December 14,

1855, states:

The adjacent sea, up to a distance of one marine
league, measured from the low-water mark, constitutes the
territorial sea and belongs to the national domain; but
the right of policing, with respect to matters concerning
the security of the country and the observance of fiscal
laws, extends up to a distance of four marine leagues,
measured in the same manner.>>"

8 I.L.M. 989 �969!. !hereinafter cited as 8 I.L.M.}.

Garcia-Amador, Law of the Sea at 9, supra note 114. See also Santa-pinter,
Latin American Countries ~facie the Problems of Territorial Waters, S San. D. L.
Rev . 615 �911! . [hereinafter cited as Santa-Pinter, I itin A~Amric n ~Countries
9 Latin American Nations Affirm Coast R~i hts, New York Times  New York City!,
1970, at 14 col. 4. See also International Boundary Study at 8, supra note 112.

1 United Nations Series at 61, supra note 105.
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Apparently, Chile left this provision of the code unchanged until 1941 at which

time she enacted Decree 1340  b!:

The sea adjacent to our coasts from a distance of
fifty kilometres measured from the lowest ~ater mark
constitutes the territorial sea and belongs to the national
do in» s

Thus, Chi1.e made a unilateral decree over an extensive area of the sea before

the Truman Proclamation.

On June 23, 1947, the President of Chile issued a unilateral declaration

in response to the Truman Proclamation and the claims of Argentina and Mexico.

The President declared that:

Article I. The Government of Chile confirms and pro-
claims its national sovereignty over all the continental shelf
adjacent to the continentaL and island coasts of its national
territory, whatever may be their depth below the sea, and claims
by consequence all the natural riches which exist on the said
shelf, both in and under it, known or to be discovered.

Aztic1e II. The Government of Chile confirms and proclaims
its national sovereignty over the seas adjacent to its coasts
whatever may be their depths, and within those limits necessary
in order to reserve, protect, preserve and exploit the natural
resources

Article III. The demarcation of the protection zones
is made ... over all the seas contained within the perimeter
formed by the coast and the mathematical parallel projected into
the sea at a distance of 200 nautical miles

Article IV. The present declaration of sovereignty does
not ... affect. the rights of free navigation on the high seas.r

While the President had made a unilateral proclamation in 1947 concerning

under sea areas and fishing zones, the Water Code, annexed to law 8.944 of Jan-

uary 21, 1948, asserted an even different claim. The Water Code provides that

the territorial sea constitutes an area "up to a distance of fifty kilometers,

measured from the low-water mark ... but the right of policing, with respect to

United Nations Legislative Series, 1 6, 2 Supp. to Laws and Regulations on the
Regime to the High Seas 23 �959!. t hereinafter cited as United Nations Series,
Supp ] ~

1 United Nations Series at 6-7, supra note L05. See also Reithmuller Vaccaro
and Valenzuela Nontenegzo, A Statement of the Laws of ChiLe 228 �962! and Garcia-
Amador, Law of the Sea at 12-13, supra note 114.
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matters concerning the security of the country and the observance of fiscal laws

extends up to a distance of 100 kilometers'� " In spite of this apparent am-

biguity, Chile was one of the original three parties which issued the Declaration

of Santiago. The Chilean legislature approved the 200 mile maritime zone de-

scribedin the Declaration of Santiago when it passed Supreme Resolution 179 of

April 11, 1953.~ z ~

D, Colombia

Colombia's diverse claims in regard to her territorial sea have failed to

explain her exact position in light of the 200 mile claims which other Latin

American nations are presently espousing. A decree of November 6, 1866, asserted

that "the entire sea skirting the Colombian coast from the highest tides up to

a distance of one marine league t three nautical miles! from the coast itself is

hereby declared to belong to the territory of Colombia and to be under its juris-

diction.»s No further legi,slation appeared until December 30, 1919, at which

time Decree 120 was enacted. Article 38 of that decree established Colombia's

"right to exploit deposits which are situated under the water of the territorial

sea, of the lakes and navigable rivers.">so Obviously, the legislators had little

idea of what types of resources lay on and under the continental shelf beyond the

three mile territorial sea,' so, it is safe to say they did not intend to enlarge

their jurisdiction to cover areas beyond three miles from their coasts. However,

on January 31, 1923, the legislators enacted Decree 14 which specifically amended

Decree 120. Article 17 of Decree 14 states:

I United Nations Series at 61, supra note 105. See also Garcia-Amador, Law
of the Sea at. 12, supra note 114.

International Boundary Study at 16, supra note 112.

15 United Nations Series at 58, supra note 109.

Id. See also Garcia-Amador, Law of the Sea at 14, supra note 114.
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For the purposes of Article 38 of Law 120 of 1919,
concerning deposits of hydrocarbons, and Law 96 of 1922,
relating to fishing in the seas of the Republic, the term
"territorial sea" shall be understood to refer to a zone
of twelve marine miles around the coasts of the continental
and insular dominions of the Republic.>"-~

In addition, Decree 79 of June 19, 1931, provided that, for the purposes of irn-

plementing the customs laws, the territorial sea shall extend up to twenty

kilometers  approximately twelve miles!,~~a There appears to be no reason for

the legislature to have defined this limit in terms of kilometers since all

other limits were prescribed in miles; furthermore, Decree 3183 of December 20,

1952, added to Colombia ' s complicated claims of !urisdict ion. Decree 3183 dealt

with the Colombian Merchant Marine Di.rectorate and its various subsidaries. It

provides that:

For the purposes of the present decree, territorial water
shall be deemed ... to extend ... up to a distance of three
sea miles measured from the lowest tide mark. For the pur-
poses of maritime vigilance, national security, protection
of national interests and exercise of fishing right, the
distance of three sea miles referred to in the foregoing
paragraph shall be extended in contiguous waters up to nine
sea miles from the outer limit of the territorial sea.»e

Since 1952, Colombia appears to have enacted no significant legislation

dealing with the extent of her claims in regard to her territorial sea ~ However,

Colombia was by no means satisfied with her present legislat'ion in this field.

In fact, Colombia expressed decisions to cooperate with the signatories of the

Declaration of Montevideo and stated she was spiritually allied with these nations.

It was not a surprise when Colombia decided to join the growing number of Latin

American nations in voicing an opinion regarding a 200 mile maritime zone.

Under the initiation of Colombia, a Latin American conference was called

in Santo Domingo in June, 1972. The result of this conference was the Declaration

~e4 Id. at 59 '

Id. See also Garcia-Amador, Law of the Sea at 14, supra note 114.

126 Id
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of Santo Domingo which affirmed the coastal states' rights to claim jurisdiction

over a patrimonial sea of 200 nautical miles as well as a continental shelf,

possibly reaching beyond a depth of 200 meters. Colombia chose to sign this

declaration; however, it appears that she has not enacted domestic legislation

to this effect. is"

E. Costa Rica

As early as July 27, I948, Costa Rica made extensive claims for sovereignty

over her continental shelf and territorial sea. Decree ll6 reads as follows:

Article I. National sovereignty is confirmed and
proclaimed in the whole submarine platform or continental
and insular coasts of the national territory at whatever
depth it is found

Article II. The rights and interests of Costa Rica
are proclaimed over the seas adjacent to the continental
and insular coasts of the national territory, whatever their
depth

Article IV. The protection of the state is declared
over all the sea included within the perimeter formed by the
coasts and by a mathematical parallel, projected out to sea
at a distance of 200 marine miles from the continental Costa
Rican coasts

Article V. The present declaration ... does not affect
the rights of free navigation.ass

Following this decree, Article 6 of the Costa Rican Constitution of

November 7, 1949,was revised to define Costa Rica's claims. Article 6 stated

that "the state exercises complete and exclusive sovereignty in respect of the

air space above its territory and in respect of its territorial waters and con-

tinental shelf, in accordance with the principles of international law and the

Santa-pinter, Latin American Countries at 615, supra note l17. See also
Wurfel, Foreign Enterprise in Colombia 373 �965! . thereinafter cited as Wurfel,
Colombia]. Legislation to extend the territorial sea of Colombia 200 miles from
the shore was at one time introduced into the Colombian Senate' ,however, this
legislation was rejected.

1 United Nations Series at 10, supra note 105.
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treaties in force. "»~ Interestingly, there was a decision in 1950 in the Court

of Cassation, Jones Boden v ~ ~ns Daniels, which interpreted the provision in

Article 6 to require a territorial sea of only three miles in accord with the

principles of international law. Of course this decision did not bind the court

to continue interpreting Article 6 in this manner.»>

Seven years after the 1948 Decree, Costa Rica aceded to the Santiago

Declaration, adopting the positions that Chile, Ecuador, and Peru advanced in

1952.~~~

In "a letter of May 14, 1968, addressed to the Regional Representative of

the United Nations Development Program for Central America, ... the Minister of

Foreign Affairs of Costa Rica stated that his country, 'by issuing those decree-

laws of 1948 and 1949 did not attempt to proclaim its sovereignty or to exercise

exclusive rights to harvest the marine resources in an area greater than that

recognized by international law. It only proclaimed its interest in the con-

servation of the resources of the sea adjacent to its continental and insular

coasts ...'."~ ~ However, since 1968, Costa Rica appears to have decided to

proclaim complete sovereignty over her continental shelf and patrimonial sea,

for in addition to being one of the eleven countries to sign the Declaration of

Santo Domingo, she enacted domestic legislation which extended her territorial

sea to 200 miles.~as

Id. at 300.

Garcia-Amador, Law of the Sea at 17, supra note 114. See also 10 I.L.M.
1273 �971!.

Issues Before the Twelfth Gen. Ass.--The Sea, Int'1 Conci,liation no. 514,
177 �957!.

Garcia-Amador, Law of the Sea at 16, supra note 114 '

Letter from Mario Belaunde Guinassi to Jan H. Samet on November 17, 1972,
reporting on Costa Rican legislation. Belaunde Guinassi is the Jefe de Relaciones
Publicas, Republica del Peru.
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F. Dominican ~Re ublic

Article 5 of the Constitution of the Dominican Republic of 1947 states:

The territorial sea and the continental shelf which
corresponds to the national territory are also part of the
said territory. The extent of the territorial sea and the
continental shelf shall be determined by statute.»4:

No statutes were enacted pursuant to Article 5 until July 13, 1952. At that time,

the Dominican Republic chose not to follow Chile, Ecuador, and Peru by making

extensive claims over her territorial sea ~ Instead she enacted Decree 3342,

which provided as follows:

Article I. Except as hereinafter otherwise provided,
a zone of three nautical miles along their coasts, the said
zone extending seaward from the mean Low-water mark, is hereby
established as the extent of the territorial or jurisdictional
waters of the Republic and of its islands or inlets.

Article IV. An additional zone adjacent' to the territorial
sea is hereby established which will be known as the "contig-
uous zone" and which shall consist of a belt extending outward
from the outer limit of the territorial sea to a distance of
twelve nautical. miles into the high seas.>as

The Dominican Republic continued to limit her claims as late as September 6,

1967, when she enacted Decree 186. Article I of this decree declares that the

territory of the Dominican Republic shall extend from the low-water mark to a

distance of six miles seaward. And, Article III of Decree 186 establishes a

contiguous zone which extends six miles further than the territorial sea for

the purposes of customs and fisheries protection. In effect, the Dominican

Republic exercised jurisdiction aver a 15 mile territorial sea under the decree

issued in 1967. However, Article 7 of the decree of 1967 substantially increased

the Dominican Republic's jurisdiction in regard to her continental shelf.

6 United Nations Series at 11, supra note ill. According to Garcia-Amador,
this article was amended by the Constitution of 1966 to include the air space
above the territorial sea and continental shelf.

Id. at 11-12.
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The Dominican State shall exercise sovereign rights
over the continental shelf .. ~ For the purposes of this
article, the term "continental shelf" means  a! the seabed
and the subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sea, to a
depth of 200 meters or, beyond that limit, to where the
depth of the superadjacent waters admits the exploitation
of the natural resources of the said areas.~ss

Since the Dominican Republic had claimed jurisdiction over her continental shelf

to a depth of 200 meters or more, it was only a matter of time until she chose

to voice an opinion concerning jurisdiction over her patrimonial sea. That time

came when she signed the Declaration of Santo Domingo on June 5, 1972. The

Dominican Republic has not enacted domestic legislation declaring a 200 mile

patrimonial sea, however, it would certainly not be surprising if she chose to

do so.

G. Ecuado r

Article 582 of the Ecuadorian Civil Code of November 21, 1957, states:

The adjacent sea, up to a di.stance of one marine
league, measured from the low-water mark, constitutes the
territorial sea and belongs to the national domain; but
the right of policing, with respect to matters concerning
the security of the nation and the observance of fiscal
laws, extends up to a distance of four marine leagues,
measured in the same manner.>s~

No further legislation was enacted until August 29, 1934,when Decree 607 was

passed. This decree declared that for the purposes of fishing, Ecuador was to

have a fifteen mile territorial sea measured from the low-w'ater mark. Decree 607

was reinforced by a Presidential Decree of February 2, 1938. s And, on October

7, 1939,President Aurelio Mosquera Narvaez, after having approved the Declarati.on

of Panama, issued his own decree establishing Ecuador's limits in relation to the

15 United Nations Series at 77-78, supra note 109.

I United Nations Series at 67, supra note 105.

Id' at 68.



maritime zone af security.

That the aforesaid Declaration fixed the limits of
the maritime zone of security adjacent to American territory,
limits which compri,se approximately a region of two hundred
and fifty to three hundred miles, lying to the west of our
Archipelago of Columbus.

The next Congressional Decree relating to the territorial sea and con-

tinental shelf was passed on February 21, 1951. Article 5 of this decree

specifically provides that previous, contrary provisions of the Ecuadorian

Civil Code are to be amended to conform to the present decree. This decree

appears to have been enacted as a result of the Truman Proclamation. Under

it, Ecuador claims:

Article I. The continental shelf or "zocle" adjacent
to the Ecuadorian coasts and all and every natural resource
found thereon belong to the state

Article II. The Ecuadorian continental shelf is

considered to compromise the submerged land, contiguous to
continental territory, which is covered by not more than
200 meters of water.

Article III. National territorial waters compromise
a minimum distance of 12 nautical miles ...~4~

Ecuador continued to claim jurisdiction over a territorial sea of only 12 miles

as late as 1961;~~~ however, on November 10, 1966, she amended her civil code

with Decree 1542. Article 633 of this decree claims that:

The territorial sea under national jurisdiction shall
comprise the adjacent sea to a minimum distance of 200 nautical
miles ... The territorial sea shall also comprise the waters
within a perimeter of 200 nautical miles measured from the
outermost extre~ities of the outermost islands of the Galapagos
 Colon! Archipelago.>4z

Since Ecuador was one of the principle parties advocating the Declaration of

Santiago, it is somewhat of a surprise that she did not incorporate the 200 mile

Id. at 69.

6 United Nations Series at 13, supra note 111. This decree amended Article
626 of the Civil Code of 1950, which measured the territorial sea as only one
marine league.

~ 4> 15 United Nations Series at 79, supra note 109.

'4z Id. at 78.
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territorial sea into her domestic legislation earlier than 1966 ~ Nevertheless,

Ecuador has been one of the most active Latin American. nations in regard to the

prosecution of trespassers in her territorial sea ~

H. El Salvador

Article 574 of the Civil Code of 1860 describes the territorial sea of

El Salvador as follows:

The adjacent sea, up to a distance of one marine league,
measured from lowmater mark, constitutes the territorial sea
and belongs to the national domain; but the right to policing,
with respect to matters concerning the security of the country
and the observance of fiscal laws, extends up to a distance of
four marine leagues measured in the same manner.>

No further legislation was enacted until October 23, 1933. At this time, El

Salvador reiterated the provisions of Articl.e 574 of the Civil Code of 1860;

however, Article I of this decree recognized that the high seas were not sus-

cept ib le of dominion.~4s

El Salvador's next step in this area came as a direct result of the

Truman Proclamation. Qn September 7, 1950, El Salvador amended Article 7 of

her Constitution to read:

The territory of the Republic within its present
boundaries is irreducible. It includes the adjacent seas
to a distance of 200 sea miles from low-water line and the
corresponding air space, subsoil and continental shelf,

The provisions of the foregoing paragraph shall not
affect the freedom of navigation in accordance with the prin-
ciples recognized under International Law.

The Gulf of Fonseca is a historic bay subject to a
special regime. 4

~ 4s Bayitch, Interamerican Law of Fisheries 28 �957!. [hereinafter cited as
Bayitch, Interamerican]. See also Serrano Moscoso, A Statement of the Laws of
Ecuador 49 �961! hereinafter cited as Serrano Moscoso, Ecuador]. And Garcia-
Amador, Law of the Sea at 20.

1 United Nations Series at 71, supra note 105.

14s Id ~

~4s Id. at 300. Article 8 of the Constitution of 1962 repeats this article.
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Having amended her Constitution, El Salvador appeared to be following

the claims of Chile, Ecuador, and Peru. However, she has not signed the

Declaration of Santo Domingo, which advocated a patrimoniaL sea up to 200 miles.

Nevertheless it appears that she is spiritually allied with the Central American

countries which did sign the Declaration ~

I. Guatemala

Guatemala's first legislation regulating the breadth of her territorial

sea was enacted on June 10, 1934. Article I of the Act for the Administration

and Control of the Ports of Guatemala provided that the territorial sea extended

12 miles, without prejudice to the special treaties governing the Bay of Ama-

tique.i4~ Subsequent Legislation was enacted on June 17, 1940. The purpose of

this legislation was to forbid belligerent submarines from entering the terri-

torial waters of the Republic. For this purpose, Decree 2393 provided that

"the aforesaid territorial waters shall be deemed to include the expanse of the

sea extending for twelve nautical miles from the low-water mark."n4s

Later legislation did not extend Guatemala's jurisdiction over her

territorial sea. In Article l932 of the Civil Code of October 29, 1947,

Guatemala declared that "the maritime zone abutting on the coast of the Re-

public shalL be part of the public domain, to the extent and with the effects

specified by international law." Article 1932 was subsequently included in

the 1956 Constitution of the Republic of Guatemala; and, it was later amended

and included in the Constitution of 1965 as Article 3 which states:

Garcia "Amador, Law of the Sea at 24, supra note 114.

>4s Id. at 18. A Civil Aviation Law �93! enacted on October 28, 1948 exer-
cised sovereignty over the air space above this territorial sea.

149
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Guatemala exercises full sovereignty and dominion
over its territory which includes soil, subsoil, conti-
nental shelf, territorial waters, and the space above
these, and the natural resources and wealth existing
herein, without prejudice to free navigation...~so

Presumably, the territorial sea which Article 3 refers to was still only 12

miles in. breadth.

As late as 1972, Guatemala claimed only a 12 mile territorial sea.

However, she expressed her decision to cooperate with the parties signing the

Declaration of Montevideo in 1970, and claimed that she was spiritually allied

with these nations.~-~ In addition, Guatemala recognised the right of other

states to claim a 200 miKe patrimonial sea and an extensive continental shelf

when she signed the Declaration of Santo Domingo in June, 1972. Nevertheless,

she has not enacted domestic legislation to this effect .

J. Honduras

Honduras' early legislation in regard to her territorial sea was similar

to that of other Latin American nations. Article 628 of the 1906 Civil Code

states that Honduras claims an adjacent sea of' only one marine league, but the

right to police with respect to matters relating to the security of the nation

for a distance up to 4 marine leagues.~s" No further legislation was enacted

until March 28, 1936. At this time, Honduras amended Article 153 of her Con-

stitution to state'-

The State has full dominion, inalienable and imprescriptible,
over the waters of the seas to a distance of twelve kilometers
measured from the low-water mark.>

Garcia-Amador, Law of the Sea at 24, supra note 114.

Santa-Pinter, Latin American Countries at 615, supra note 117.

1 United Nations Series at 80, supra note 105.

Id. Article 3 of Presidential Decree 38 of November 13, 1938 in regard to
belligerents reinforced this claim of only 12 kilometers.
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Honduras reacted to the Truman ProcLamation in much the same way as many

other Latin American nations. Her first response came with Decree 102 of March

7, 1950. Article 4 of this decree declares that:

The submarine platform or continental and insular
shelf, and the waters which cover it, in both the Atlantic
and Pacif ic Oceans, at whatever depth it may be found and
whatever its extent may be, forms a national territory.~s4

However, Article 153 of Decree 102 continues to claim a territorial sea of only

12 kilometers. It was not until January 17, 1951, that Honduras decided to claim

dominion over a territorial sea of 200 miles.~as Presidential Decree 96 reads:

Article I. It is hereby declared that the sovereignty
of Honduras extends to the continental shelf ... at whatever

depth it Lies ..., and that the nation has fulL, inalienable
and imprescriptible domain over all wealth which exists or may
exist in it, in its lower strata ...

Article III. The protection and supervision of the
state in the Atlantic Ocean ... 200 miles ... and with regard
to the islands of Honduras in the Atlantic, such delimitation
shall enclose the zone of sea contiguous to their coasts and
extending for 200 miles from every point thereon.~as

Six years later, Honduras amended her Constitution to include her claims in

regard to her continental shelf; however, she reserved the right to determine

the extent of her territorial sea for the future. Evidently, the Honduran

legislature did not approve of Presidential Decree 96 of 1951, for as late as

1965, the legislature made a decision to extend the territorial sea of Honduras

no more than 12 nautical miles. It did limit the claims to the continental

shelf "to a depth of 200 meters or to the point where the depth of the super-

adjacent waters, beyond this limit, permits the exploitation of natural resources

of the bed and subsoil.~s~

~s4 Id. at 11.

166

6 United Nations Series at 23, supra note 111. See also Santa-Pinter, Latin
American Countries at 608, supra note 117.

International Boundary Study at 46, supra note 112. See also Garcia-Amador,
Law of the Sea at 26, supra note 114.
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While Honduras appears reluctant to claim a 200 mile patrimonial sea

in her domestic legislation, she obviausly respects the right of other nations

to do so since she signed the Declaration of Santo Domingo in June, 1972 ~

K, Mexico

In 1902, Mexico enacted a decree providing that the territorial sea of

the nation should not extend more than 20 kilometers.>ss Mexico's next action

in regard to the extent of her territorial sea was taken when the Constitution

of 1917 was promulgated. Article 27 and 42 of that Constitution deal specifi-

cally with Mexico's claims in this area:

Article 27. The waters of the territorial sea,
within the limits and the terms fixed by international
law, the inland marine waters and the waters of lagoons

are national property.
Article 42. The national territory comprises

V. The waters of the territorial sea to the extent and
under terms fixed by international law and domestic mari-
time law ... and ... VI. The continental shelf and the
submarine shelf of the islands, kelp and reefs.~ss

In 1935' 'the breadth of Mexico's territorial sea was fixed at nine miles; and,

in Decree 49 of January 30, 1940, Mexico reiterated her claim to a 9 mile terri-

torial sea. As a result, Mexico amended the National Property Act on Decem-

ber 31, 1941, to read.

The territorial sea comprises coastal waters to a
distance of nine nautical miles �6,668 metres!, measured
fram low-water mark on the coast of the mainland, on the

1 United Nations Series at 84, supra note 105. This was later reaffirmed in
a Fisheries Regulation passed on March 15, 1927.

15 United Nations Series at 100 and 380, supra note 109. See also Garcia-
Amador, Law of the Sea at 28. Article 42 was amended to read as it appears above
in 1934 and later in 1960. Mexico feels that a general rule of international law
defining the breadth of territorial waters does not exist; therefore, each nation
is bound only by the conventions and treaties which it has satisfied.

United Nations Series at 84, supra note 105. See also Garci,a-Amador, Law
of the Sea at 28, supra note 114.
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shores of islands forming part of the national territory

No further action was taken until October 29, 1945, when President Avila Camacho

stated:

The continental plateau ... rests on a submarine
platform known as the continental shelf which is bounded
by ... the line joining points at the same depth �00
metres! ...: this shelf clearly forms an integral part
of the continental countries and it is not wise, prudent
or possible for Mexico to renounce jurisdictzon

President Camacho also stated that "each country has the right to consider as

national territory all extensions of the subcontinental ocean. and the adjacent

continental shelf."~ss While Mexico claimed jurisdiction over an extensive

continental shelf, she only adhered to a 12 mile territorial sea as late as 1969.

A decree of December 12, 1969> modified the National Property Act to read:

The territorial sea extends to a distance of twelve

miles �2,224 meters!, in accordance with the Political
Constitution of the United Mexican States, the laws emanating
from it, and international law.~s4

Mexico decided to join many of her fellow Latin American nations by

recognizing claims to a 200 mile patrimonial sea as well as an extensive conti-

nental shelf. This action was taken in June, 1972, at the Conference of Caribbean

Countries Concerning the Problems of the Sea, held in Santo Domingo.

I . N~it;a ra ua

The Nicaraguan Constitution of 1948 specifies that the territorial sea of

Nicaragua shall extend up to a limit of 3 nautical miles, and the continental

15 United Nations Series at 101, supra note 109. See also Garcia-Amador,
Law of the Sea at 28, supra note 114.

I United Nations Series at 13, supra note 105.

Santa-Pinter, Latin American Countries at 608, supra note 11,7.

Garcia-Amador, Law of the Sea at 29, supra note 114. See also International
Boundary Study at 76, supra note 112.
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shelf shall extend to a depth of 200 metres. ss However, the Constitution. of

Novembex' I, 1950, does not directly specify any limits. Article 4 and 5 of this

Constitution provide that:

Article IV. The basis of the national territory is
the "uti possidetis juris" of 1821.

Article V. The national territory extends from the
Atlantic to the Pacific Ocean and from the Republic of
Honduxas to the Republic of Costa Rica. It includes, in
addition' .the adjacent islands, the subsoil, the terxitarial
waters, the continental shelf, the submerged lands, the air
space and the stratosphere. ss

Presumably, the term continental shelf referred ta the shelf to a depth of 200

meters. In additian, Decree 372 of December 2, 1958, which provided for the

exploration and exploitation of petroleum, and Decree 1067 of March 20, 1965,

which provided for the exploration and exploitation of mines and quarries

neglected to place any limits an the extent of the continental Shelf.>"~ How-

ever, in a decree of April 5, 1965, Nicaragua did set limits for her terri-

torial sea'- Article I. In conformity with Article 5 of the
Constitution, in order to promote better conservation and
national exploitation of Nicaragua's fishing and other
resources, the waters lying between the coast and a line
drawn parallel to it at a distance of 200 nautical miles
seaward, both in the Atlantic and in the Pacific Oceans,
shall be designated a "nationai fishing zone."x ss

Apparently, no further claims to a 200 mile territorial sea and an exten-

sive continental shelf were made in Nicaragua's domestic legislation. However,

Nicaragua's latest expression of her interests in this regard came when she

International Boundary Study at 83, supra note 112.

6 United Nations Series at 35, supra note 111. At International Conventions,
Nicaragua maintained that her territorial waters extend to a distance of 12 miles;
however, hex domestic legislation only revealed a claim to 3 miles.

15 United Nations Series at 392-393, supxa note 109.

ass Id. at 656.
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signed the Declaration of Santo Domingo in June, 1972.

M. Panama

The Panamanian Constitution of March 1, 1946, includes the territorial

sea and "the aerial space and submarine continental shelf which appertain to

the national territory: as property belonging to the Republic of panama.'<s~

Previous to this Article in the Constitution, Decree 449 of December 17, 1946,

provided that:

For the purpose of fisheries in general, national
jurisdiction over the territorial waters of the Republic
extends to all the space above the sea bed of the submarine
continental shelf.~~o

The territorial sea, however, was fixed at only 12 miles by Decree 58 of

December 18, 1958.~~~

No further legislation of any significance was passed until Decree 31

of February 2, 1967. At that time the National Assembly of Panama declared

that it "endorses the principles and purposes of the Declaration on the Maritime

Zone, signed at Santiago, Chile on 18 August 1952 .. ~ "~~s As a result, the

Assembly decreed that:

Article I. The sovereignty of the Republic of Panama
is extended beyond its continental and insular territory and
its inland waters to a zone of territorial sea two hundred

�00! nautical miles in breadth, the bed and subsoil of the
said zone and the superadjacent air space.~~a

1 United Nations Series at 15, supra note 105.

Id. at 16.

International Boundary Study at 89, supra note 112 ~ See also Garcia-
Amador, Iaw of the Sea at 33, supra note 114.

15 United Nations Series at 105, supra note 109 '



Panama had claimed jurisdiction over a 200 mile territorial sea as early

as 1967; yet, she did not agree to sign the final draft of the Declaration of

Santo Domingo in June, 1972.

N. Peru

While the continentaL shelf of f the coast of Peru is extremely narrow,

the waters adjacent to Peru are rich in fisheries resources. For this reason,

the majority of Peru's claims in regard to her maritime zones have dealt with

her territorial seas as opposed to her continental shelf. As of 1934, Peru laid

claim to a territorial sea of only 3 miles in accord with international Law.>~4

By 1947, Peru was dissatisfied with her narrow territorial sea in view of the

extensive claims made by the United States, Mexico, Argentina, and Chile' ,so,

she set about to delimit the claims made under Article 37 of her Constitution.>~s

As a result of the Truman Proclamation, Peru enacted Presidential Decree

781 of 1947 which provides:

I. To declare that national sovereignty and jurisdiction
can be extended to the submerged continental or insular shelf
adjacent to the continental or insular shores of national terri-
tory, whatever the depth and extension of this shelf may be.

II. National sovereignty and jurisdiction are to be ex-
tended over these adjoining the shores of the national territory
whatever its depth and in the extension necessary to reserve,
protect, maintain and utilize natural resources ... below these
waters.

III. As a result of previous declarations the state
reserves the right to establish the limits of the zones of con-
trol and protection ... and to modify such limits in accordance
with future changes which may originate as a result of further
discoveries ... and at the same time declares that it will
exercise the same control and protection on the seas adjacent
to the Peruvian coast over the area covered between the coast and

International Boundary Study at 90, supra note 112. See also Wolff, Peruvian
Relations at 2, supra not'e 17.

1 United Nations Series at 16, supra note 105. Article 37 of the Constitution
"establishes that all mines, Landsy forests, waters and in general all sources
of natural wealth pertain to the State



an imaginary parallel line to it at a distance of 200 nautical
miles measured following the line of the geographical parallels.

IV. The present declaration does not affect the right
to free navigation of ships of all nations according to inter-
national lav.~~s

Decree 781 has remained substantially intact since it was enacted in 1947; but,

Decree 15720 of November ll, 1965, has slightly extended Peru's claims. Article

II of Decree 15720 states that "the Republic of Peru exercises exclusive sov-

ereignty over the air space that covers its territory and Jurisdictional waters

within 200 miles." "~ In addition, Peru has enacted an extremely large body of

regulations dealing with fishing and mining in her territorial sea. Many of

these reinforce peru's claims to jurisdiction over a 200 mile territorial sea.~" s

0.

In a Presidential Decree of August 7, 1914, concerning neutrality to be

observed in Uruguayan territorial waters, Uruguay claimed the following:

Article II. In accordance with the principle established
by the treaty of Montevideo in 1889  Penal Law, Article 12!, and
with the principles generally accepted in these matters, the
waters vill be considered as territorial waters to a distance

of five miles from the coast of the mainland and islands,

No further legislation was enacted until an executive decree of February

21, 1963. In essence, this decree established a six mile territorial sea and a

six mile contiguous zone extending beyond the territorial sea.~ so This position

Id. at 17.

Garcia-Amador, Law of the Sea at 36, supra note 114.

These regulations will be discussed in the chapter dealing with fishing
and mining regulations.

I United Nations Series at 130, supra note 105.

Casinelli Muifoz, A Statement of the Laws of Uruguay 237 �963!. See also
Drugua6: Decree ~Eatendin Territorial Waters, 8 X.L.M. 1071 �969!
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was quite similar to that taken by Argentina in I963. Yet, while Argentina

opted for a 200 mile territoriaL sea as early as 1966, it was not until 1969

that Uruguay made the same decision.

Under Decree 604/969 of December 3, 1969, Uruguay chose to pursue a

course similar to that of her more ambitious neighbors. Decree 604-969 provides:

Article I. The exploitation, preservation, and study
of the riches of the sea are declared to be of national in-
terest .

Article II, The sovereignty of the Eastern Republic of
Uruguay extends beyond its continental and insular territory
and internal waters to a zone of territorial sea 200 nautical
miles wide measured from the base line.

The sovereignty of the Republic also extends to the air
space situated above the territorial sea, as well as to the
seabed and the subsoil beneath that sea.

National sovereignty extends to the continental shelf
for purposes of exploration and exploitation of natural re-
sources ... up to a depth of 200 meters or beyond that limit
up to a point where the depth of the superjacent waters permits
exploitation

Article III. Without prejudice to the foregoing, the
vessels of any state enjoy the right of innocent passage through
the territorial sea of Uruguay in. a zone 12 miles wide,

This decree was not amended or revoked through 1972.

P. Venezuela

On September 4, 1939, President Eleazar Lopez Contreras issued Decree

19.981 limiting the extent of Venuzuelan territorial waters for the purposes of

neutrality. Article I of this decree declared that "the phrase 'territorial

waters of the Republic' is understood as referring to those waters which extend

from low-water mark, for a distance of 5 kilometres and 556 metres � nautical

miles! toward the sea, along the coast of the continental and insular territory

of Venezuela."~"-a Two years later a decree of July 22, 194I, extended the

Id. See also Garcia-Amador, Law of the Sea at 38, supra note 114. Decree
235/969 of Nay 16, 1969 affirmed the 12 mile limit, but it was later revoked by
Decree 604/969 of December 3, 1969.

ass Id. at 39.

1 United Nations Series at 131, supra note 105.
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territorial sea of the Republic of Venezuela:

Article I. The territorial sea of the Republic of
Venezuela shall extend over the entire length of its con-
tinental and insular coasts to a width of 200 kilometres
and 224 metres �2 nautical miles!, measured from the base-
lines ... National sovereignty over the territorial sea
shall extend to the waters, bed, subsoil and resources
thereof

Article III. For the purposes of maritime control and
vigilance, to guard the security of the nation and to protect
its interests, a contiguous zone of 5 kilometres and 556
metres � nautical miles! shall be established

Article IX. The air space over the territory of the
Republic of Venezuela up to the outer limit of its territorial
sea comes within its sovereignty. s

A later decree of August 9, 1944, reaffirmed the 1941 Decree.~ as

It was not until July 27, 1956, that Venezuela claimed sovereignty over

her continental shelf "to a depth of 200 metres or, beyond that limit, to where

the depth of the waters admits of the exploitation af the resources of the sea-

bed and subsoil in accordance with technical progress in exploration and ex-

ploitation."~ ~ However, Venezuela did not choose to extend her claims to a 200

mile territorial sea at that time.

No further action was taken until January 23, 1961. Venezuela then

amended Article 7 of her Constitution to read:

The sovereignty, authority and vigilance over the
territorial sea, the contiguous maritime zone, the conti-
nental shelf, and the air space, as well as the ownership
and exploitation of property and resources contained within
them, shall be exercised to the extent and conditions de-
termined by law.~a~

Apparently, Venezuela has not enacted any domestic legislation extending her

territorial sea up to a distance of 200 miles. However, she did sign the Decla-

ration of Santo Domingo which recognized claims to a 200 mile patrimonial sea.

15 United Nations Series at 132, supra note 109.

1 United Nations Series at 131, supra note 105.

15 United Nations Series at 472, supra note 109.

Id. at 133.
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CHAPTER III. REASONS ADVANCED BY LATIN AMERI.CA TO SUPPORT CLAIMS FOR AN
EXTENSIVE TERRITORIAL SEA

Obviously, the reasons which prompted Latin American nations to claim a

200 mile territorial sea are numerous, and vary with each individual country.

Nevertheless, there are certain reasons which practically all these nations

advance in support of their claim.

In the Latin American position, it is relatively easy to notice the

influence of the famous Fisheries Case  United K~in dern v. N~orwa ! which was

decided by the International Court of Justice in 1951. The International

Court ment ions princ ip les such a s:

�! only the coastal state is competent to undertake the
delimitation of its sea areas;
�! it is the land which confers upon the coastal state
a right to the waters off its coasts;
�! geog ra phi ca I conf igurat ion;
�! Certain economic interests peculiar to the region; and
�! traditional rights reserved to the inhabitants of a
country, founded on the vital needs of the population
may legitimately be taken into account in drawing a line.~s'9

Unfortunately, the Fisheries Case contains as many arguments against the Latin

American position as it does in favor of it.

Obviously, Latin American countries seem to forget to quote
from this fishery case some other principles which are vitally
important to the fulfil,lment of international law, such as
the following:
 l! "The delimitation of sea areas has always an international
aspect;"
�! "It [the delimitationj cannot be dependent merely upon the
will of the coastal State as expressed in its municipal laws;"
�! "Although it is true that the act of delimitation is
necessarily a unilateral act, because only the coastal State is
competent to undertake it, the validity of the delimitation
with regard to other States depends upon international law;"
�! Speaking of drawing the line, the court also mentions the
"bounds of what is moderate and reasonable;"

~n' ~ K~in dom v. N~orwa 1951 I.C.J. Rep. 116. See also Santa-Sinter,
Latin American Countries at 612, supra note 117.
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�! The court also speaks of a "long ... ancient and peaceful
usage wllich must clearly evidence 'the res li.ty and impor
tance" of the mentioned "certain economic interests ~

Possibly the Latin American nations are attempting to press their own claims as

hard as possible in the international community in the hope that if the claim

is pressed long enough, a good case for international custom will be formulated.

The west coast Latin American nations advance unique reasons in support of

a 200-mile territorial sea which are based on a scientific theory which they call

the "bioma theory." This theory was initially proposed by Peru in 1947, but many

Latin American nations have accepted it since that time and it is relatively

unchanged at this point. 99 The bioma theory is based on an argument that there

is a special relationship between a country and its territorial sea. Since peru

was the first country to propose this argument it may be helpful to examine the

stands which it has taken in support of it. Carlos Gibson L., Financial Minister

of the Peruvian Embassy in Washington has written:

Our position is that for ecological reasons it is in the
vital interest that the fisheries rights of Peru be pro-
tected for at least 200 miles; among other reasons for
this viewpoint is that as a result of the studies that we
have made, we are fearful that any overfishing could
profoundly affect the natural cycle of the fish in the
seas destroying their existence, which cannot be per-
mitted, aS they are vital far feeding our people.191

Peru, like all west coast Latin American nations, has a very narrow continentaL

shelf, yet the icthyological wealth which lies off Peru's shore is massive.

Therefore, Peru argues that through configuration and hydro-biological factors,

its territorial sea is well defined.> s In addition, Peru feels that the country

has a "special situation with respect to the movement of marine currents and

Wolff, Peruvian Relations at 492, supra note 17.

191

199 Otero-Lora, views of other Nations at 367, supra note 16.
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counter-currents ... and that the Peruvian current modifies the coastal climate,

thus influencing man's activities in the country. E»s Another characteristic

of Peru is that its rivers discharge rich minerals into the ocean, and thereby

furnish food for the sea plankton which "constitute the initial sour'ce of

marine biological resources which represent one of the greatest biomasses in

the world.">s4 As strained as this point appears to be, it nevertheless is one

of the prime arguments which west coast Latin American nations make to advance

their 200-mile territorial sea argument ~

Yet, one cannot argue with the fact that in just a short period of time,

Peru has moved fxom a harvester of fish for domestic consumption only to a

country that fishes the largest volume of tonnage in the entire world.~-5 This

is an extremely good reason for the measures which Peru has taken to protect

its growing industry. In fact, Peru argues that if it had not extended its

jurisdiction it would never have achieved the position which it now holds in

respect to the world market ~

Another point to xemember is that Peru has one of the highest birth rates

in the world, yet a large percentage of the nation is composed of either deserts,

jungles, or mountains ~ This leaves only a small percentage of the country com-

posed of arable lands. So, Peru must consider the wealth which lies off its

shores, especially the fish, because this represents a ready answer to the pro-

blems of adequately feeding its people. Peru is not the only nation with this

problem. Chile, Ecuador, Costa Rica, and Argentina especially have proclaimed

193 Jd

»4 Id. at 365.

E. Lett s, Case Studies in ~Re ional N~ana ament: Latin America, S Law of the
Sea Institute 34 �970! . [hereinafter cited as Letts, Case Studies]. See also
Peruvian A~nchov Fish Meal, Empress Publica de Comercializacion de Marina y Aceite
de Pescado, 1. Over the past 15 years, Peru has processed more than 100 million
tons of anchovy alone. The fish meal prepared from this anchovy has been sold to
European and Asian nations as well as nations in the Americas.
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that the fish in their territorial sea are a food reserve as well as a source of

industry, both of which play an important factor in their balance of payments

And while organizing and controlling the living resources of a 200-mile terri-

torial sea is a tremendous task for the Latin American nations, the authors

feel that these nations will undoubtedly stand by their original assertion'.

that the sea and seabed to a distance of 200-miles is an extension of the land

itself, regardless of the extent of the continental shelf.

A desire to protect the living resources in the Latin American coastal

states' territorial seas goes hand-in-hand with a desire to protect the mineral

resources. Important new discoveries of petroleum have been made offshore

especially in Venezuela, Mexico, Colombia, and Trinidad. In southern Latin

America, both Argentina and Brazil have discovered petroleum off their coasts.

So it may be that "the east coast Latin nations' interests in broad shelf claims

may be reinfor ced by actual interest in oil recovery as well as by the value of

the jurisdictional claims as a negotiating tactic for the Latin bloc as a whole.'n s~

Of course the Latin American nations are unable to exploit this resource alone,

and must rely on concessionaires. Moreover, since the majority of oil rigs are

within twelve miles of the coastline>ss it seems unlikely that the concessionaires

would question the authority of the nation which granted the concession.

But, there are many other minerals in the ocean, which will be discussed

in a later section. Moreover, the last two decades have seen great progress in

Otero-Lora, Views of Other Nations at 367, supra note 16.

Palace. Law of the Sea Institute of the University of Rhode Island, Occasional
paper no. 7, 9 �970!, [hereinafter cited as Gerstle, ~politics

McClendon, Some ~Le al A~sects of Offshore Oil Operations in South America,
1 Inter-American Law Review 167 �956!. [hereinafter cited as McClendon,
~Le el A t ! ~



the f jeld of scientific and technological development; and, it seems more

plausible than ever that the nations of the world will be able to extract an

almost unlimited supply of minerals from the sea ~ This very rapid advance has

enticed Latin American nations to view the sea and the seabed as a "pot of gald"

which can be used to alleviate same of their social and econamic problems. And

there is a view that if the developed nations such as the United States were

now allowed to exploit the resources of the sea, there might be little left for

the developing nations by the time they are able to develop the proper techniques

to exploit the ocean's resources. This reasoning has led the Latin American

coastal nations to protect their natural resources from foreign powers, and in

turn, has led to a 200-mile territorial sea.

Another important variable exists which concerns Latin American states'

claims for a 200-mile territorxal sea, that of an emerging nationalism.

Emerging from years of colonial exploitation and
domination, the developing countries are imbued with a common.
driving force-- brash, unruly, and seemingly inexhaustible:
the force of nationalism, national pride, national self-
interest. Compelled for centuries to follow where their
colonial masters led, they are determined far the future
that where the action is: there they are going to be. not
to pick up the scraps as before, but to play an active, even
decisive role. And the sea, which from the earliest times
has been a source of wealth, power and knowledge, and the
deep ocean floor, hitherto remote and pratected from man' s
depradations, there offer the latest chal.lenge and the highest
prizes of the age. To the developing countries the sea-bed
offered an unique opportunity to augment their meagre natural
resources from a new area awned in common, with none of the
unpleasant implications of economic aid.~a~

The Latin American states view their struggle as one consisting of the

developed nations seeking to suppress developing nations' They point to the

fact that the great maritime powers such as the United States and the Soviet

Union have little to gain by extending their awn territorial waters, and con-

sequently, these nations are seeking to limit the extent of the territorial sea

Pinto, "Problems of Developing States," supra note 102.
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in order to obtain as broad an ocean as possible for their own merchant, naval,

and fishing fleets. According to Emilio Ns Oribe, Ambassador of Uruguay to the

Organization of American States, "the smaller or less powerful nations are not

in that position !large naval powers!, and I don't think they will ever be great

naval powers. Therefore, these smaller nations have the opposite point of view

and feel they should extend as far-away as possible the width of their terri-

torial waters." So, in response to a fear that the rich were getting richer,

this new nationalism in Latin America was brought to the surface ~ The nation-

alism which Latin America is experiencing is not like the classic European

nationalism; instead it is unique to Latin America. According to Edmundo Vargas:

It is the natural reaction made by diverse economic and
political problems which Latin America has had to face

which has resulted in the reaffirmation of the Latin
Americans' political sovereignty ~ .. and their right to
benefit from their natural resources. '~

While the 200-mile claim may be seen as a crippling of international law and an.

affront to developed nations such as the United States, the authors prefer to

view it as simply a countermovement by a group of developing nations who have

devoted their efforts to blocking any arrangements made by the developed nations,

either de jure or de facto, which would exclude them from their fair share of

the sea's wealth. A further example of this can be seen in United Nations Re-

so lution 2574 D which states that "pending the establishment of an international

regime, states and persons are bound to refrain from all activities of exploitation

of the resources of the area of the seabed beyond the limits of national juris-

diction. "so~ Most Latin American nations voted for this resolution while the de-

veloped nations such as the United States and the Soviet Union voted against it.~f5s

Oribe, Ten Years Later, supra note 65.

Verges, Casa Stodias in ~Re ional t~ana ament: Latin America, 5 Lew of the Sse
Institute 347 �970! .

Gerstle, Politics at 2, supra note 198.

Id. at 4 ~
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CHAPTER IV. LATIN AMERICAN LEGISIATION CONCERNING THE DEVELOPMENT OF THE

LIVING RESOURCES OF THE SEA

A ~ The United States Reaction to the Latin American Claims.

The 200 mile controversy has created a great deal of bitterness between

the United States and several Latin American nations. The crux of the problem

is very simple. The United States recognizes a 3 mile territorial sea, and

claims a 9 mile contiguous zone in which she has exclusive jurisdiction over

fisheries ~ On the other hand, many Latin American countries such as Peru,

Ecuador, and Brazil claim sovereignty and exclusive jurisdiction over an area

of the sea 200 miles from their coasts. Moreover, several countries in Latin

America, especially those on the west coast of South America, have gone beyond

mere paper assertions of sovereign rights over their territorial sea and have

strictly enforced their domestic legislation.

At the time of the Truman Proclamation, the United States had no major

interest in fishing off the coasts of South America. The Southern California

tuna fleet was, however, making plans to enlarge its operations off the coasts

of Chile, Ecuador, and Peru. Today, the Southern California tuna fleet consists

of approximately "178 vessels representing a total investment of between $156

and $200 million." One half of these vessels are equipped to engage long-

range operations; and, as expected, they frequently invade the territorial

waters of Ecuador and Peru. "Since 1952, when the United States tuna fleet

first began its operations in the eastern tropical Pacific region, tuna fishermen

have netted approximately 37 per cent of their average annual catch of yellowfin

Fishing Rights and United States-Latin American Relations. Hearing Before
the Subcomm. on Inter-American Affairs of the Comm. on For. Aff. House of Rep-
resentatives, 92nd Con. 2nd Sess. 1972. thereinafter cited as Fishing Rights
and the U. S.!



and skipjack tuna from waters of Ecuador and Peru, representing a total value

for the period of $270 million."eo~

Both the skipjack and the yellowfin tuna are highly migratory species.

"Where they are found depends largely on current water temperatures and other

ocean variables."s« They migrate from as far away as Hawaii and Japan to the

central part of Chile. Consequently a tuna fleet, if it is to be economically

successful, must be able to pursue the tuna off the west coast of Latin

America. When the fleet does this, it runs the risk of having some of its

vessels seized by various nations in Latin America.

One of the major "bones of contention" between the United States and

various Latin American nations has been the seizure of U.S. fishing boats. There

have been such an abundance of seizures that several Latin American nations,

especially Ecuador and Peru, have achieved a certain notoriety. In addition to

Peru and Ecuador, eight other nations have seized foreign fishing boats: Chile,

Mexico, Honduras, Panama, Colombia, Argentina, Nicaragua, and El Salvador.ec~

During the period from January, 1961, through December, 1971, Chile, Ecuador,

and Peru have seized and fined 145 United States fishing vessels. As a result of

these seizures and detentions, the tuna fleet has lost over 438 fishing days as

well as paying fines to Chile, Ecuador, and Peru totaling $3,543,194.12.z

Id. Testimony of Dr. Robert M. White, Administrator, National Oceanic and
Atmospheric Administration, before the Subcomm. on Fisheries and Wildlife Con-
servation, House Merchant Marine and Fisheries Comm., March ll, 1971.

Captain Edward Silva, quoted in New York Times  New York City!, Jan. 30,
1971, at 2.

Fishing Rights and the U.S. at 115, supra note 205 ' See also Wolff, Peruvian
Relations, supra note 17.

See Appendix D. Data on Seizures, excerpted from the records of the American
Tunaboat Assoc. Table I. This data does not include harassment actions, that is,
where the tuna vessel is shot at by ai.rcraft or warships, or is boarded but not
arrested. The data deals only with those situations where the vessel is inter-
cepted, boarded, arrested, detained, and then released.
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Unfortunately, the problem is growing. During the period from 1961 through

1969, 92 vessels were seized and fined a total of $939,042.12.

In 1971 alone, 53 vessels were seized and a total of $2,604,109.00 was

paid in fines. In other words, the seizures which occurred in 1971 were over

five times the yearly average during the period from 1961 to 1969; and, the fines

paid in 1971 were almost thirty times the previous yearly average. The figures

for 1972 will most likely be substantially higher than those of previous years

since a growing number of Latin American coastaL nations have extended their

j urisdiction and indicated. that they will be more willing than ever to enforce

their claims.

Of the 145 seizures, 98 have been made by Ecuador, and 37 by Peru.~o~

Chile has made no seizures, possibly because the tuna vessels rarely go that far

south in pursuit of the tuna. Ecuador has been especially aggressive during

1971, seizing 42 fishing boats. Not surprisingly, a good deal of these seizures

occurred after January 18 when the United States announced that it was suspending

military sales and credits to Ecuador under the terms of the Foreign Military

Sales Act.~~c

Chile, Ecuador, and Peru "do not discriminate with regard to enforcement

of their Maritime zone fishing regulations. There have been many instances in

which the three nations have seized each other's fishing boats for violating

boundaries between them.'~ In fact the first vessel which Peru seized was of

Id. In addition, Mexico has seized 4, Panama has seized 3, Colombia 2,
and El Salvador 1 vessel.

Fishing Rights and U.S. at 17. Supra note 205.

Fishing Rights and the U. S. at 115, supra note 205 '
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Panamanian registry, owned by Onassis. ~a Vessels from Japan, Canada, and the

Soviet Union have been seized in this 200 mile zone. However, recently the

Soviets have made bilateral agreements with Chile and Peru; and, the Japanese

simply take out licenses to fish in the waters off the west coast of South

America ~ Both the Soviets and the Japanese continue to advocate a narrow terri-

torial sea and maintain a conservative juridical position with regard to his-

torical fishing, rights, sovereignty, and licensing.-~s

U.S. fishermen have understandably been concerned about the seizures which

have occurred during the past 20 years, and the U.S. Congress has reacted to this

concern. By 1954, Latin American countries had seized twenty tuna ships, and

the fines to their owners amounted to thousands of dollars. ~4 So, under pressure

from the fishing interests, the United States Congress, on August 27, 1954, passed

the Fisherman's Protective Act. The Act established a unique precedent, that of

compensating ship owners for fines which they paid to foreign nations aa a

result of allegedly unlawful seizures. The act reads as follows.

Sec. 2. In any case where--
 a!. a vessel of the United States is seized by a foreign

country on the basis of rights or claims in territorial
waters or the high seas which are not recognized by the
United States; and

 b!. there is no dispute of material facts with respect to
the location or activity of such vessel at the time of
such seizure,

the Secretary of State shall as soon as practicable take such action
as he deems appropriate to attend to the welfare of the vessel and its

Letts, Case Studies at 34, supra note 196. See also Loring, The United States
--Pernvian Fisheries 0~is nte, 73 Stanford L. �ev. 403-404 �970! . thereinafter
cited as Loring, Fisheries Disputef. Onassis sent a whaling fleet from Germany
with express purpose to challenge the 200 mile limit of Peru in 1954. An Onassis
spokesman claimed that the fleet had accomplished its purpose so Peru was forced
to arrest five ships to save face ~ The fine against Onassis totaled $3,000,000.
Soon afterwards, Peru warned the U.S. it would begin seizing tuna vessels, and in
1955 she did so.

The Japanese Government does not support its distant water fishermen by means
of a Fisherman's Protective Act.

s>4 Wolff, Peruvian Relations at 9, supra note 17.



crew while it is held by such country and to secure the release of
such vessel and crew.

Sec. 3. In any case where a vessel of the United States is
seized by a foreign country under t.he conditions of section 2 and a
fine must be paid in order to secure the prompt release of the vessel
and crew, the owners of the vessel shall be reimbursed by the Secre-
tary of the Treasury in the amount certified to him to be paid by the
Secretary of State as being the amount of the fine actually paid.

Sec. 4. The provisions of this act shall not apply with respect
to a seizure made by a country at war with the United States or a
seizure made in accordance with the provisions of any fishery con-
vention or treaty to which the United States is a party.

Sec. 5. The Secretary of State shall take such action as he
may deem appropriate to make and collect on claims against a foreign
count«y for amounts expended by the United States under the pro-
visions of this Act because of. the seizure of a United States vessel

by such count.ry.
Sec. 6. There are authorized to be appropriated such amounts

as may be necessary to carry out the provisions of this Act . ~':

1967, provided for a broader scope of reimbursement to the owners of fishing

vessels seized by foreign countries. ' Sect ion 4 provides that the owners of

these vessels which are seized by foreign countries shall be reimbursed for any

fines, license fees, registration fees, or any other direct charge actually

I'n addition, the Fisherman 's Protect ive Act of 1967 provides as follows.paid.

Sec. 5. fhe Secretary of State shall take such action as he
may deem appropriate   o make and collect claims against a foreign
counLry for amounts expended by the United Scates under the provision
of this chapter ... Zf such country fails or refuses to make pay-
ment in full within one hundred and twenty days after receiving
notice of any such claim of t.he United States, the Secretary of State
shall withhold, pending such payment, an amount equal to such unpaid
claim i«om any funds programmed for the current fiscal year for
assistance to the government of such country

22 U.S.C. ! f 1971-76 �954!.

22 UPS.C. j $ 1971! 1973, 1975, 1977 �967! ~

Id. at 1975. Section 5 of the 1967 Act amended Section 5 in the 1954 Act.
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a policy which it felt would protect Li.S. fishing interests on the high seas.

I'moreover, the 90th  : ongress passed Public I.aw 90-482 amending the Fisherman' s

Protective Act of 1954. Public Iww 90-482, the Fisherman's Protective Act of



Section 5 has not yet been applied. Section 7 of the Act guaranteed payment to

the owner of the vessel for:

 A!, any damage to, or destruction of, such vessel, or its
fishing gear or other equipment,  8!. from the loss or confiscation
of such vessel, gear, or equipment, or  C!. from dockage fees or
~tilities.

�!. the owner of such vessel and its crew for the market value
of fish caught before seizure of such vessel and confiscated or spoiled
during the period of detention; and �!. the owner of such vessel and
its crew for not to exceed 50 per centum of the gross income lost as a
direct result of such seizure and detention

Obviously, the Fisherman's Protective Act is not too different in principle from

any investment guarantee program. It was partially intended to deter seizures by

Latin American nations; however, in many cases, it simply aroused their nation-

alistic sentiments. "The legislation probably did more to further the political

fortunes of its authors than to resolve the dispute."

The Forei.gn Assistance Act of 1965 contains the "Freedom of the Seas

Amendment," made by former Senator Thomas Kuchel. This amendment provides that:

Sec. 620. In determining whether or not to furnish assistance
under this Act, consideration shall be given to excluding from such
assistance any country which hereafter seizes, or imposes any penalty
or sanction against, any United States fishing vesseL on account of
its fishing activities in international waters. The provisions of
this subsection shall not be applicable in any case governed by inter-
national agreement to which the United States is a party.a'o

The Foreign Assistance Act of 1965 was followed by Public Law 90-224 of 1967,

relating to the loan of vessels to foreign countries. In essence, this law

provides that the President can immediately terminate specif ic naval loan
r

agreements if he finds that a specific country "has seized any United States

fishing vessel on account of its fishing activities in international waters.'

Id. at 1977.

Luring, Fisheries ~Dis ute at 440, supra note 213.

Pub. I.. No. 89-171, 79 Stat. 660 �965! .

Pub. I . No. 90-224, f 3, 81 Stat. 729 �967! . See also Loring, Fisheries
~Dis ute at 440-441, supra note 213.
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The toughest law at this time is the amendment made by Congressman Thomas

Pelly to the Foreign itiilitary Sales Act of 1968. Section 3  b! contains the

fallowing provision with respect to U.S. military assistance to nations seizing

our fishing vessels;

No sales, credits, or guarantees shall be made or extended
under this chapter to any countt.y during a period of one year
after such country seizes, or takes into custody, or fines an
American fishing vessel more than twelve miles from the coast
of that count.ry

The Act does, however, permit a Presidential waiver in those circumstances where

the President deems the waiver necessary tor security purposes.a-a The law was

applied to Ecuador in December, 1968, and to Peru in, May, 1969. The ambassador

to Fcuador was able to aver't a "crisis by pointing out that Ecuador was free to

purchase arms and services directly from private United States companies." a4

However, we were not so lucky in Peru. The Peruvian Government "immediately

expelled the three United States military missions, cancelled the scheduled

visit of Presidential Emissary Nelson Rockefeller, and considered breaking

diplomatic relations wit h the United States." s President Nixon, since that time,

has resumed arms sales to both Ecuador and Peru; however, Peru has not invited

the U.S1. military missions back.

Phe most recent development concerning sanctions against nations seizing

U. S. fishing vessels has been House Resolution 7117, signed into law by President

Nixon on October 22, 1972. The bill was enacted to expedite the reimburse-

ment ot U.S. fishing vessel owners for license fees, registrations, and other

charges paid by them when their vessels were seized. Specifically, the bill

Pub. L. No. 90-629, 82 Stat. 1320 �968!. See also 22 U.S.C. $ f 2753  b!,

4 l.oring, Fisheries D~is ute at 441, supra note 213.

Id.

Id.
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requires the Secretary of State to obtain reimbursement from nations which

seize U.S. vessels, and if these nations refuse, the Secretary is required to

deduct this amount from funds earmarked for this nation through the Agency

for International Development. However, in reality, the bill is just as weak

as its predecessors since it provides that the President shall have complete

discretion as to whether or not ehe deduction will be made.

Apparently, the legislation enacted by Congress over the past twenty

years has been able to protect the owners of fishing vessels to a certain ex-

tent, but it has not been able to curtail seizures. In fact, it may be said

that the legislation has induced the west coast Latin American nations to inten-

sify the conflict by providing for the guaranteed repayment to vessel owners of

any expenses occurred as a result of the seizures. tn essence, the Latin American

nations have been given a monetary incentive to seize these vessels. Moreover,

the United States is placed in the embarrassing position whereby it is in reality

forced to pay fines which private fishing vessels incur because they refuse to

purchase licenses.

As early as September 18, 1907, an Argentine Presidential Decree contained

the following provisions with respect to fisheries protection:

Article I. For fishing purposes territorial sea shall
mean a zone extending ten miles �8,250 metres!, to be counted
from the line of other waters around all the land territory

Article IV. Fishing shall be free, but its exercise shall
be subject to t regulations concerning the use and construction
of trawl-net sl...a

No further significant legislation concerning fisheries was passed until 1943,

two years before the Truman Proclamation. On April 19 of that year, Argentina

decided to extend her territorial sea two miles for the purpose of fishing.

1 United Nations Series at 51, supra note 105. Complimentary legislation was
passed in 1909 and 1914; however, it mirrored the 1907 Presidential Decree.
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Article IV of Decree 148.119 states: "coastal fishing shall be considered

fishing conducted within the limits of a line running parallel to the coast at

a distance of twelve maritime miles, to be reckoned from the low water mark.'~

As a result of the Truman Proclamat ion, Argentina issued Decree 14.708

proclaiming sovereignty over her continental shelf and epicontinental sea',

however, the main thrust of Decree 14.708 was directed toward the transitory

zones of mineral reserves on the continental shelf.'~" Under Decree 17.094 of

December 29, 1966, Argentina defined the breadth of her epicontinental sea by

claiming sovereignty "over the sea adjacent to her territory for a distance of

200 nautical miles measured from the line of lowest ttde ." a "

071e year later on October 25, 1967, Decree 17.500 was passed to complement

Decree 17.094. Decree 17.500 was enacted to create the stimuli necessary to

build aFF e f fect ive and power ful f zshing industry.

Article I. the resources of the Argentine territorial
seas belong to the Nation, which shall concede their exploi-
tatiorl Pursuant to the provisions of the present law and its
regulation.

A:ticle II.. The resources up to the distance of 12 marine
miles from the coast may be exploited only by vessels flying
the national flag. Annually, the Executive Power shall estab-
lish, in addition, other zones of the Argentine territorial
seas whose exploitation shall also remain reserved to vessels
of the national flag.-"

No further reference to exploitation by foreign vessels was made in this Decree.

Rather, the purpose of the legislation was to build a domestic fishing industry

by granting duty free importation of vessels and machinery used in the fishing

industry and by granting tax incentives to fishermen.

Following Decree 17.500, Argentina issued provisional regulations governing

the issuance of permits to foreign vessels for the exploitation of living resources

Id

Id. at 4.

15 United Nations Series at 45, supra note 109.

A~rentine Fisheries Law, 7 1 ~ L.M. 324-333 �968!. See also 13 doited Nations
Series at 569, supra note 109. International Boundary Study at 3, supra note 112.
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beyond her exclusive fishing zone of twelve miles. Decree 8 ' 802 of November 22,

1967 states:

Article I. Foreign vessels may engage in activities involving
the exploitation of the living resources of the Argentine territorial
sea beyond a distance of twelve nautical miles from the coast only
if they have in their possession, before the commencement of their
activities, a local registration document  matricula! and a permit.
The registration document shall remain in force for one calendar
year. The permit shall be valid for 120 days reckoned from the date
of issue.~~

Foreign vessels are required to comply with any provisions which are or may be

established by the Fisheries Directorate of the Secretariat of Agriculture in

respect to; prohibited zones and periods, characteristics of equipment and

gear, methods and techniques, non exploitable species, conservation of species,

and any other measures which in the judgment of the Secretariat may help to en-

sure the rational exploitation of the living resources of the sea. Furthermore,

foreign vessels are forbidden to use explosives far fishing or to kill any species

which may be caught in fishing devices but which are ~nsuitable for the particular

purpose envisaged. Resources obtained by foreign vessels fishing in. the terri-

torial seas of Argentina may not be sold in Argentina without an express authori-

zation from the Secretariat.sca

Under the authority of Decree 8.802, the Argentine Directorate General of

Fisheries and Conservat ion of Fauna issued law 124 of April 3, 1968, declaring

tha t herea f te r '- l. the zone within the Argentine territorial sea in which
authorized vessels flying a foreign flag shall be entitled to
fish during 1968 shall be the area to the south of the parallel
of latitude 39' south

4. the fishing of prawn, shrimp, and sea-bream shall be prohibited.ass

15 United Nations Series at 569-570, supra note 109.

Id

~4 The Fisheries Directorate of the Secretary of Agriculture was given the
new title, Directorate General of Fisheries and Conservation of Fauna.

23s
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Obviously, Argentina did not hesitate to use the option found in Article II of

Decree 17.500 to delimit further her zones of fisheries exploitation.

Nevertheless, Argentina appears to be willing to make advantageous bi-

lateral t reaties which allow foreign vessels the right to fish in her terri-

torial sea. As early as December of 1967, Argentina and Brazil concluded an

agreement on fisheries which provides that the nationals of one country may

fish in the territorial sea of the other country beyond a six mile limit mea-

sured from their respective coasts.~as

C. Brazil

On October 19, 1938, Brazil passed Decree 794 approving and promulgating

an extensive fishing code. The Decree provides that:

Article II. Fishing is divided, according to the waters
in which it is practised, ... 2. Coastal fishing is carried
on within a distance of twelve miles from the coast, measured
perpendicularly to it

Article V. Only Brazilians are authorized to carry on and
engage professionalLy in the fishing and related industries

Article XXXVIII. Foreign vessels and Brazilian vessels
manned by aliens are forbidden to carry on fishing in Brazilian
territorial waters. In case of violation of this article the

vessel and it s f ishing gear and cargo shall be seized as contra-
band and the offense shall be punishable under the laws governing
the subject.--"

In addition, a section of restrictions as ro types of fishing practices was set

forth in Article XV, along with a provision dealing with the various fines vio-

lators were required to pay.

On November 8, 1950, Brazil responded to the Truman Proclamation by issuing

Decree 28.840. Under this decree, BraziL recognized that "fishing in territorial

10 I.L.M. 1272 �971! .

6 United Nations Series at 443-445, supra note ill.
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waters and on the high seas is governed by national law's and international

conventions, and it may be in the best interests of Brazil to acede to new

conventions or to promulgate new laws on the subject .'~ No new lavs in re-

gard to fishing were promulgated in this decree; however, Brazil did reiterate

her sovereignty over all resources in her national territoryPs

It vas not until Decree 1.098 of Narch 25, 1970, that Brazil extended her

territorial sea to a distance of 200 nautical miles. Article IV of that decree

laid a foundation for the subsequent decree regulating fishing in the territorial

sea.

Article IV. The Brazilian Government will regulate fishing,
keeping in mind the rational utilization and conservation of the
living resources of the territorial sea ... 1. The regulations
may establish zones in which fishing shall be reserved exclusively
for Brazilian vessels. 2. In the zones of the territorial sea
that remain open to fishing by foreign vessels, such vessels may
engage in their activities only when they are duly registered and
authorized to do so ...~4o

After Decree 1.098, Brazil enacted Decree 68.549 on April 1, 1971. The

sole purpose of this decree is to regulate fishing in the Brazilian territorial

sea with a view to the rational use and conservation of the living resources in

that sea. The President, Kmilio Garastazu Nedici, declared that the fishing

zones and territorial sea were to be as follows'.

I- A zone contained within 100 nautical miles measured from

the low water mark at the continental shelf and island coast of

Brazil, used as a reference on Brazilian nautical charts.
II. Beyond this zone under item I up to a limit of 200

nautical miles.

1 United Nations Series at 299, supra note 105.

Decree 44 of November 18, 1966 contains basically the same provisions
dealing with fisheries as does Decree 28.840 of 1950. It appears that the
Fishing Decree of 1938 was still in effect as of 1966, and that Brazil con-
tinued to claim rights to the living resources of her territorial sea up to
a distance of 12 miles.

Brazil: Decree law ~Ezteadia Territorial Sea to 200 Miles, 10 I.L.M. at
1224-5.
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l. In the zone referred to in item I .. ~ fishing activities
shall be conducted by Brazilian fishing vessels.

2. In the zone referred to in item II ... fishing may be
conducted by Brazilian and foreign vessels.

3. The exploitation of crustacea and other living re-
sources, which are closely dependent on the seabed under
the Brazilian territorial sea, is reserved to Brazilian
f ishing vessels."4~

Decree 68.459 further explains the procedures which Brazilian and foreign fisher-

men must follow in order to fish in the Brazilian territorial sea. Brazilian

industries may lease foreign vessels to conduct fishing activities within the

l00 mile zone as long as Brazilian-born citizens hold most of the capital in

the industry holding the lease. In addition, the crews of the vessel must be

made up o f Brazil ians as required in the Brazilian Labor Legislation. Leased

vessels, however, can only be authorized when there is evidence that the vessels

bring about an actual and indispensable increase in exports.a~ a

Foreign vessels which do not receive a lease may conduct operations in the

Brazilian territorial sea beyond 100 miles. However, this provision is subject

to authorization by the Minister of Agriculture after consultation with the Navy

Ministry. After the request for authorization has been granted, foreign vessels

not under lease must pay a registration fee of $500 and an operation fee  for

fishing! of $20 per net registered ton of the vessel. The vessels must also keep

fishing logs and send them to the agency at a time to be indicated. These vessels

are not allowed to land their catch at Brazilian ports.~

Control of fishing activities in the Brazilian territorial sea is exercised

by the Navy Ministry and the Agriculture Ministry. And, if any foreign vessel

violates the rules set out in this decree, it is subject to seizure by the Brazilian

Government and its captain is subject to criminal prosecution under Chapter III,

Diario Oficial of the Federal Republic of Brazil, April 2, 1971. See also
Brazil: Decree Law ~Re niacin F~iahin in Territorial Sea, 10 1 L.M. at 1226.

s4 ~ id. at 1228.

z4a Id. at 1230.
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Article II, Section 5 of Decree 68.459.244

Article XX of Chapter IV provides that this decree may be derogated by

international f ishing agreements signed pursuant to Section 3, Article 4 of Decree

1.098 of 1970.24' Under this article, Brazil and the United States entered into

an agreement on Nay 9, 1972, establishing a shrimp regulation and conservation

zone. - This agreement not only provided for the conservation of shrimp re-24s

sources, but also was designed to forestalIany problems that might arise betwee~

the two countries as a result of the extensive claims which Brazil has made over

her territorial sea. Therefore, the first section of the agreement explicitly

states that nothing which is written in the treaty prejudices the legal position

maintained by either government in regard to the matter of the extent of terri-

torial seas and fisheries jurisdiction. The major provisions in the remainder of

the agreement are as fol.lows. The United States agrees to license fishing vessels

fishing in Brazilian waters, and to limit t' he number of vessels to 325 each year.

Not more than 160 vesseLs will be allowed to fish in the area at the same time.

The shrimp season will be limited to Narch 1 through November 30 of each year

 except in the southernmost part of the area where the season will last from

Narch 1 to 3uly I!. Vessels  Brazilian and U.S.! allowed to shrimp in the area

must keep detailed records of their operations. The two parties to the agreement

will exchange information regarding depletion of the shrimp so that proper steps

may be taken to conserve Brazil's resources. Brazil is extremely interested in

preserving this resource, and she has enacted legistation prohibiting shrimping

in breeding and spawning areas.

Id. at 1231.

Id, at 1233. The agreement between Brazil and Argentina in 1967 providing
that the nationals of one country may fish in the territorial seas of the other
country appears to have remained in force.

4 For a copy of the treaty, see Appendi.x E.
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Responsibility for the enforcement of the agreement is assigned to Brazil,

and the United States has agreed to pay $200,000 to Brazil each year for her

share of the expenses resulting from enforcement functions. In addition, the

United States has agreed to pay any special fee which might arise from enforce-

ment of the agreement. Moreover, any United States vessel in violation of the

agreement which is apprehended by Brazil is to be turned over to the United

States for trial. And, as provided, the agreement will terminate on January 1,

1974, unless both parties agree that it should be extended.z According to

H. Gary Knight,

the agreement may be a model for sol.ution of the tuna fishing
dispute between Chile-Ecuador-Peru and the United States
it evidences the emerging United States Government position
on coastal states' rights in offshore fisheries. By word, and
now by deed, the United States is clearly moving toward
acquiescence in extended coastal state jurisdiction  perhaps
200 miles! for purposes of regulation of fishery activities. 4s

D . Chile

Under Article 611 of the Chilean Civil Code of December 14, 1855, "any

person may freely engage in fishing on the seas, save that only Chileans and

aliens domiciled in Chile may fish in the territorial sea.' 4s lhere is nothing

unusual in this provision since Chile claimed a territorial sea of only one

marine league. However, Article 611 of the Civil Code was replaced by a Presi-

dential Declaration on. June 23, 1947, concerning the continental shelf.

Under this Presidential Declaration, Chile substantially increased the

An excellent analysis of the treaty can be found in Shrimp Agreement with
Brazil. Hearing Before the Subcomm. on Oceans and Internat'1 Environment of
the Comm. on For. Rel., U.S. Sen., 92nd Congress, 2nd. Sess., Sept. 28, 1912.

International Laws and Louisiana's Coastal Industries, La. Coastal Law
 Report f>7! 4�972!.

6 United Nations Series at 4, supra note ill. Article 611 was reinforced
by Decree 4601 of June 18, 1929.
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breadth of her territorial sea as well as her sovereignty over its resources.

Article II. The Government of Chile confirms and
proclaims its national sovereignty over the seas adjacent
to its coasts whatever may be their depths, and within
those limits necessary in order to reserve, protect, and
preserve and exploit the natural resources of whatever
nature found on, within and below the said seas, placing
within the control of the government especially all fish-
eries and whaling activities with the object of preventing
the exploitation of natural riches of this kind to the
detriment of the inhabitants of Chile

Article III. Protection and control is hereby declared
immediately over all the seas contained within the perimeter
formed by the coast and the mathematical parallel projected
into the sea at a distance of 200 nautical miles from the

coast of Chilean territory

In essence, Chile claimed an exclusive right to extract the living resources in

her 200 mile territorial sea. Apparently, Chile did not enact any legislation

to regulate the Presidential Declaration until 1959. On February ll of that year,

ChiIe issued Decree 130 which "regulated the granting of fishing permits to

foreign vessels in Chilean territorial waters.'- j- Later, on December 10, 1963,

Chile enacted Decree 811 which regulated permits for foreign whaling boats

employed by national enterprises. Both of these decrees are similar to the

Peruvian and Ecuadorian legislation dealing with extraction of the living re-

sources of the territorial sea. Chile has also participated in various agreements

between these South Pacific nations dealing with fishery problems, and the orga-

nization of a Permanent Commission of the Conference on. the Exploitation and Con-

servation of the Narine Resources of the South Pacific'

Like other West Coast nations in Latin America, Chile appears willing to

Id. at 4-5.

Garcia-Amador, Law of the Sea at 13, supra note 114. Decree 1078 of December
14, 1961 regulated the issuing of permits to foreign vessels employed by Chilean
enterprises or that deliver fish to Chilean markets.

R. Vaccaro and V. Montenegro, A Statement of the Laws of Chile, 228 �962
3rd ed.!. I hereinafter cited as Vaccaro and Montenegro, Laws of Chile.I
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enter into bi-lateral as well as multi-lateral agreements dealing with the

advancement of her fishing industry. The latest agreement was concluded on

September 7, 1971 between the Union of Soviet Socialist Republics and Chile. s4

The basic provisions of that agreement are as follows. Both of the parties

agree to exchange scientific and technical data and information dealing with

fisheries and the fishing industry. The U.S,S.R. agrees to teach and train

Chilean specialists in educational centers located in the Soviet Union as well

as to help the Chileans set up educational centers in Chile to train middle

level technicians for the fishing industry. In addition, the U.S.S.R. will

charter Soviet fishing vessels, having a gross displacement of no less than 900

tons, to Chile on unspecified commercial terms.

In exchange for this, Chile agrees to provide service to the fishing vessels

of the Soviet Union in accord with the present Chilean legislation. The number

and location of ports where this service can be obtained as well as the conditions

of the services was left to be determined in future meetings between the con-

tracting parties. In regard to these future meetings, the agreement provides for

a Chilean-Soviet Fishing Commission which will elaborate and coordinate measures

for the implementation of the agreement.2-- Obviously, the Soviets do not appear

to be as adamant as the United States in regard to the 200 mile jurisdictional

claims since they have not included a nonrecognition provision in this agreement

as the United States did in its agreement with Brazil, concerning shrimping.

E. Colombia

Decree 58 passed in 1914 vested the power to regulate fishing in the

Repub1ic of Colombia. Under Decree 58, "fishing for whales, cachalots, and other

See Appendix F.
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other cetaceans, for codfish, coral, concha, sponges, amber, and pearl.s constitutes

a source of revenue for the State. Fishing for these species may be carried out

freely but subject to legal regulations.'~ss Decree 58 appears to have been

reinforced by Decree 96 of December 7, 1922. Article I of that decree states

that "the Government is hereby empowered to organize fishing in the waters of the

Republic as it may be most beneficial to the national interests.'~~~ The term

waters or territorial sea apparently refers to a zone of twelve miles around the

coasts of Colombia according to Decree 14 of January 31, 1923Pss

Decree 0376 of December 13, 1957, was enacted to regulate fishing in the

waters of Colombia. Article V of that decree classifies the different areas

where fishing is carried out as follows:

c. Beach fishing, carried out within a distance of 200
meters from the coast .

d. Coastal fishing, carried out by vessels which do not
go beyond 12 nautical miles from the coast.

e. ,Sea fishing, carried out between 12 and 200 miles
from the coast.

f. Deep-sea fishing, carried out over 200 miles from
the coast.~s

Careful attention should be paid to section e. While Colombia still claims only

a 12 mile territorial sea, she is apparently unwilling to concede that the area

beyond this 12 mile limit constitutes the high seas for the purposes of fishing.

Consequently, Article X of this same decree provides that:

Subject to the provisions of this Decree shall be fishing
carried out in inland waters, territorial sea, and those zones
adjacent to or contiguous to the territorial sea as may be
determined; also, f ishing carried out in extraterritorial waters

A Statement of the Laws of Colombia 292 �961! .  hereinafter cited as Laws
of Colombia.] See also 15 United Nations Series at 615.

6 United Nations Series at 33, supra note 111.

Id. at 5. A later decree, number 3183 of December 20, 1952, retained the
12 mile territorial sea for the purposes of jurisdiction over fishing.

Garcia-Amador, Law of the Sea at 15, supra note 114.
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by vessels flying the Colombian flag, or foreign flags,
chartered by residents of Colombia.26'

Decree 1409 of 1958 establishes the conditions under which foreign vessels

may engage in f ishing in the territorial waters of Colombia; and Decree 0296 of

1958 fixes a fee schedule for registration licenses and permits. However, both

decrees specify that no foreign vessels may engage in fishing for any species of

fish other than cetaceans, tuna, and carnada viva. 6i

F. Costa Rica

Decree 116 of July 27, 1948, declared that the protection and control of

the state included everything in the sea up to a distance of 200 miles from the

coasts of Costa Rica. 62 Pursuant to this decree, the legislature passed Decree

190 of September 28, 1948, to control maritime hunting and fishing. Decree 190

provides:

Article I. Fishing concerns a natural resource which is
part of the nation's wealth and the regulation thereof is there-
fore within the competence of the Executive Power for which purpose
the present decree is issued to prescribe the conditions for the
right to work such resources and to lay down rules for the exercise
of that right, a rational utilization, a higher economic output and
the conservation and protection of the species which live in the
water

Article VIX. Fishing and maritime hunting in the waters under
the protection and control of the State shall be carried out solely
by vessels, installations or floating factories registered in Costa
Rica or by vessels of foreign registry, provided they have obtained
the authorization of the Ministry of Agriculture and Industry.262

As a result of this decree, Regulation 363 of January 11, 1949, was passed. Reg-

ulation 363 contains provisions listing legal tishing decrees, net sizes, and

260 Id.

Laws of Colombia at 293, supra note 257.

1 United Nations Series at 10, supra note 105. Subsequently, Decree 116
was amended by Decree 803 of November 2, 1949.

6 United Nations Series at 462, supra note 111.
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prohibitions as to area, season, and species which are not contained in Decree

190. Under this regulation, every person or enterprise who proposes to engage in

marine fishing, industrialization, transportation, conservation., or marketing of

his products must register with the Ministry of Agriculture and Industries. In

addition, those persons registered must: 1! keep and exhibit books on their

activities, 2! furnish any information that the authorities require, and 3! grant

access at any time or place co authorized officials so that they may carry out

their supervisory functions.

Export fishing which is carried out by duly authorized vessels of foreign

registry is subject to further regulation. Fishing of this type within the terri-

torial boundaries of Costa Rica �00 nautical miles! is regarded as exportation,

and is thereby subject to customs duties as well as other charges such as license

fees. To assure compliance, every concessionaire is required to post a bond as

a symbol of good faith. In addition, Costa Rica charges a registration tax as

follows  Regulations 363 as amended by Article 27 of Decree 739!: "vessels up to

25 gross tons, $150; vessels from 26 to 50 gross tons, $200; vessels from 51 to

100 gross tons, $300; vessels from 101 to 150 gross tons, $350; and vessels over

150 gross tons, $500.'~e4 Also, there is a $2 head tax on each fisherman as well

as a tax on nets for every meter above 450 meters.-

There appears to have been no further legislation since Decrees 363 and

739 until March 25, 1969. At that time, Decree 10 was issued to regulate sardine

fishing within the territorial seas of Costa Rica, especially in the Gulf of

Nicoya.a 'e

A Statement of the Laws of Costa Rica 299-301 �969!. See also 6 United
Nations Series at 462-463.

6s

Garcia-Amador, Law of the Sea at 17, supra note 114.

94



The latest decree issued by the Costa Rican legislature came on February

10, 1972. In this decree, Costa Rica inserted the "Patrimonial Sea" concept into

her domestic legislation, expressing special competence and conservation powers

over the living resources in that area. ~" However, it does not appear that

this latest decree will change any of the previous legislation dealing with mari-

time hunting and fishing.

G. Dominican ~Re ublic

Decree 1518 of June 18, 1938~ was the first fishing legislation enacted by

the Dominican Republic. Decree 1518 was later amended on October 13, 1946, by

Decree 1262. Basically, these two decrees state that:

Article I. This act shall apply to fishing, which term
means any act done in territorial waters with intent to obtain
examples of biological species or e1ements whose natural habi-
tat is water

Article VI. A fishing permit, to be issued by the Ministry
of Agriculture, Industry, and Labour on application and valid
for one year, must be obtained before any act of fishing is done
otherwise than for home consumption

Article XIV. The Executive Power shall establish

 a!. Seasons for fishing;
 b!. Fishing methods, gear, and equipment, indicating

those prohibited as unduly destructive to fish;
 c!. Areas reserved for special breeding and protection;
 d!. Sanctuaries and public fishing areas.ass

No later legislation concerning fisheries was enacted until May 22, 1962.

Decree 59l4 of that year was issued with the hope that it would protect and stim-

mulate fish breeding, and regulate fishing so that a domestic industry could be

started in the Dominican Republic. Under Decree 5914, commercial fishing re-

quired a license or permit, to be issued by the Secretary of Agriculture. More-

over, this permit or license could only be obtained by a natural or juridical

person domiciled in the Dominican Republic.~=a

International Boundary Study,  Supp.! at 21, supra note 112.

- "-* 6 United Nations Series at 476, supra note 111.

Statement of the Laws of the Dominican Republic 290-291 �964!.
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While Decree 5914 appears to be the Dominican Republic's Latest fishing

regulation, Decree 186 of September 6, 1967, contains several references to the

living resources in the terr itorial seas of the Dominican Republic.

Article III. t the Dominican Republic established a six mile
territorial sea and a six mile contiguous zone beyond that terri-
torial sea~. In the said contiguous zone, the Dominican State
shall exercise the powers of jurisdiction and control necessary
for ... the protection and conservation of fisheries and other
natural resources of the sea

Article VI. The Dominican Republic hereby declares that,
as a general rule, it has particular interest in maintaining the
productivity of the resources of the sea in any part of the high
seas adjacent to its territorial sea, 'for that purpose, it re-
serves the right to take part, on a basis of equality, in every
organization of studies in every system of research or regulation
relating to the conservation of the said resources in any zone
of the high seas, even though its nationals have not in the past
or are not at present engaged in the exploitation thereof. "

H. Ecuador

As one might expect, Ecuador has enacted an extremely large body of legis-

lation dealing with maritime hunting and fishing. The first of these decrees,

Decree 607, was passed on August 29, 1934. Decree 607, recognizing that fishing

in the territorial sea E'15 miles at that time! was free only to nationals and

aliens domiciled in Ecuador, established the following rules governing sea fishing

Article l, 1. The limits for the observance of the rules

relating to sea fishing, and those relating to river or lake
fishing ... 2. The rules for the preservation of species of
fish and marine fauna in general, in so far as concerns the places,
seasons, methods, and equipment for fishing, the trade in fish and
the control of the waters. 3. The distance from the shore over

which the fishing regulations> particularly those regarding the
preservation of species, shall be applied. 4. The distances and
rules applicable to fishing in general, cr special types of fishing
in estuaries, tunny fishing grounds, hatcheries for fish or other
aquatic animals, 5. The provisions and police regulations necessary
to guarantee the maintenance of order and the security of persons
and property in the exercise of fishing."

Some of the rules applicable to foreign vessels fishing in Ecuadorian territorial

15 United Nations Series at 77, supra note 109.

6 United Nations Series at 478, supra note 111.
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waters are as follows. To begin with, only Ecuadorians can fish in these

territorial waters unless there is a concession granted to the foreign under-

taking, or some special type of reciprocal contract as in the case of foreign

fishermen contracted to instruct Ecuadorian nationals in modern fishing methods.

The entry of any foreign. vessel into the territorial waters of Ecuador

or the Galapagos will not be permitted unless a proper fishing permit has been

granted by the Government. A permit may be obtained in three locations outside

of Ecuador: the Consulate-General at the City of Panama, the Consulate-General

at San Francisco, and the Consulate-General at San Diego. Moreover, the permit

must be paid for in U.S. dollars; and, if a vessel is caught in Ecuadorian

waters without a permit, it will be seized and fined a sum four times the fee

prescribed for the permit.a~a

As a result of the Truman Proclamation and Ecuador's expanding terri-

torial sea claims,,a series of decrees concerning fishing were enacted'- Decree

1060 of January 29, 1952, Decree 1376 of July 15, 1952, Decree 995-A of April

29, 1955, and Decree 1085 of May 14, 1955.-"a However, all of these decrees

were repealed by Decree 464  c! of March 4, 1960, Decree 991 of May 23, 1961,

and the Maritime Fishing and Hunting Act of August 30, 1961. ~ � These decrees

include many of the provisions found in the previous acts, as well as several

amended provisions. Decree 464 provides that "vessels of foreign registry may

engage in fishing for marine species in Ecuadorian continental or insular

territorial waters, and for species used in bait fishing, if they first obtain

the appropriate permits and licenses  required by the Maritime Fishing and

Id. at 478-485. Decree 607 was supplemented by Decree 138  Tunny Fishing
Regulations! of February 21, 1940, Decree 272 of May 3, 1940, and Decree 329
o f J une 12, 1940.

Id. at 488-490. It does, however, appear that one decree enacted at this
time was allowed to stand, Decree 950-D of August 6, 1953. This decree made it
unlawful for any foreign vessel to fish for grouper in the territorial seas of Ecuador.

~~4 15 United Nations Series at 630-631, supra note 109.
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Hunting Act of 1961! ... In addition, the captain of any foreign vessel

fishing in these waters is required to "furnish a detailed report of the catch

in which quantities, species and Locations are to be specified. This report

is to be submitted to the Harbourmaster's Offices for transmission to the Fish-

eries Department of the Ministry of Development."s

The major change in regard to the Ecuadozian territorial sea was introduced

by Decree 1542 of November 10, 1966. Article 628 of this decree states that,

"the adjacent sea  to Ecuador!, to a distance of 200 nautical miles measured from

the low water mark, at the most salient points of the continentaL Ecuadorian

coast and the outermost islands of the Colon Archipelago, according to the base

line indicated by executive decree, comprises the territorial sea and is of the

national domain." ~ While Decree 1542 was a major change in a legislative sense,

it was certainly no surprise since Ecuador had publicly claimed a 200 mile terri-

torial sea as early as 1952. Consequently, the previous decrees enacted in the

early 1960's are still good law.

Pursuant to Decree 1542 of 1966 Ecuador passed a law on fishing and

development, Decree 110-CI of March 6, 1969. This decree established the pre-

sent fees for registration and licensing which each foreign vessel engaged in

commercial fishing is required to meet.s~s Decree 100-CI is similar to the

decrees dealing with maritime hunting and f ishing passed in the early 1960' s.

I. El Salvador

According to Article 592 of the Civil Code of 1860, fishing in the terri-

Id. at 630.

s Id.

Garcia-Amador, Law of the Sea at 21, supra note 114.

Id. Decree 7733, containing the regulations necessary to implement Decree
110-CI, was passed on October 15, 1969.
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torial sea of El Salvador was restricted to nationals and resident aliens.

However, the breadth of the Salvadorean territorial sea in 1860 was only one

marine league.

Article 7 of the Political Constitution of September 7, 1950, substantially

increased the width of the territorial sea. According to the Consti.tution, "the

territory of the Republic within its present boundaries is irreducible; it in-

cludes the adjacent sea within a distance of two hundred marine miles, measured

from the line of lowest tide

As a result cf Article 7 of the Constitution of 1950, the Salvadorean

legislature enacted Decree 1961 on October 25, 1955. Decree 1961 regulates

fishing and maritime hunting carried on for commercial purposes; and, Decree 1961

is still in force insofar as the new act of 1970 does not provide otherwise.

Decree 1961 begins by classifying fishing and maritime hunting into three categories.

l. Coastal fishing is carri.ed on by vessels at a distance
of not more than twelve miles from the coast.

2. Sea fishing is carried on by vessels at a distance of
not less than twelve and not, more than 200 miles from the coast.

3. Deep-sea fishing is carried on by vessels at a distance
of more than 200 miles from the coast.

Under this article, coastal fishing is restricted to the nationals or corporate

bodies of El Salvador, as long as the corporate bodies are capitalized with at

least 50 per cent of their. capital coming from Salvadorean nationals.

Fishing and maritime hunting for commercial purposes may not be carried

on in the coastal area unless a license has been issued. Licenses are granted

only to persons and corporate bodies domiciled i.n El Salvador. The license,

when granted, lasts for five years. The recipient is entitled to certain pri-

Garcia-Amador, Law of the Sea at 22, supra note 114.

6 United Nations Series at 14, supra note 11.1. Article i of the Constitution
of 1962 replaced Article 7 of the Constitution of 1950, but it remains the same
as Article 7.

Id. at 491.
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vileges and exemptions. El Salvador, intent on establishing a sizeable

domestic fishing industry, allows exemptions from customs duties in respect

to the importation of vessels, tackle, fishing gear, machinery and equipment,

fuel, and any other necessary building material.s. In addition, El Salvador

grants certain privileges relating to port facilities and installations.

Notwithstanding the provisions in Decree 1961, EL Salvador is willing

to grant licenses to foreign vessels which fish for anchoveta sardines. But

the issuance of licenses for this purpose is governed by a special act.

Article 18 of the decree provides for penalt.ies and fines which are to

be imposed on any person or corporate body which violates the provisions of the

decree by fishing in Salvadorean territoriaL waters without a license. According

to Article 18 the amount of the fine increases with each offense until the third

offense, at which point the vessel and all of its equipment are seized. The

catch is seized in all cases.a~a

Decree 97 of September 22, 1970, updates Decree 1961 and sheds more light

on El Salvador's fishing zones. Under Decree 97, "sea fishing is that which is

carried on in the area of LSalvador'sl territorial sea between 60 nautical miles

measured from the line of low tide and 200 nautical miles."aRa So, El Salvador

has simply extended the area of the sea in which only Salvadorean nationals are

a1.lowed to fish. In addition, Decree 97 amends Decree 1961 by providing that

"any natural or juridical person, whether or not a resident of the Republic, may

apply to have his enterprise, already established in the country or to be es-

tablished in the country, classified as a sea, deep-sea, or both, fishing enter-

prise in order to enjoy the benefits established by this Law.'+s4 Moreover, in

this decree, Salvadorean vessels must obtain a "sai.ling permit' for sea fishing

Id. at 490-492.

Garcia-Amador, Law of the Sea at 23, supra note 114.

s< Id
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and foreign vessels must obtain a "special permit"  granted only to qualified

enterprises! to operate vessels under a foreign flag in this area.

J. Guatema la

Guatemala first enacted legislation dealing with fishery matters on January

18, 1932. Decree 1235, entitled the Law Regulat ing Fish Culture and Fishing>

divided the waters of the Republic into territorial and littoral waters. The

latter term was used to delimit fishing in the salt water areas of Guatemala,

the seas, inlets, and bays. The decree further defined littoral. waters to include

interior fishing idone in bays and inlets! and maritime fishing.

No further significant legislation concerning fishery matters was enacted

until the early 1960's. During this period, three laws were issued. Decree 1412

of December 6, 1960, Decree 1470 of June 23, 1961, and a Government Resolution of

August 16, 1962, The first decree, 1412, had the objective of "establishing

adequate sanctions for those who, failing to comply with the requirements of the

laws in force, exploit the maritime resources in the territorial waters of the

Repub lic .' - ~~

Decree 1470 issued in 1961 supplements both the decree issued in 1932 and

the decree issued in 1960. Decree 1470 "concerns the rational exploitation of the

country's fishing resources, prescribes the fees to be paid, and suppLements the

provisions of Decree 1235 governing piscicuLture and fishing and also the issuance

of licenses for fishing in territorial waters." ~e Article I provides that the

Executive is authorized to issue special licenses for large scale maritime fishing

in the territorial waters of Guatemala  presently 12 miles!. Article V sets a

ld.

Td. at 25.

2s7 I.

15 United Nations Series at 637, supra note 109.

101



tariff to cover persons or eoterprises fishing in territorial waters, as well as

the conditions for granting special licenses. Accordingly, there are three types

of special licenses, depending on the nationality of the licensee and the per-

centage of Guatemalan capital engaged in the enterprise. In addition, Article

XV prescribes the penalties which may be imposed upon violatars: fines, confis-

cation of products and fishing gear, and revocation of one 's fishing License.s

Decree 1470 was followed by a Government ResoLution in 1962. Decree 1470

contains regulations for applying the resolution. The resolutions state:

Article VII. If, on expiry of the six months laid down
by the Act as the period during which foreign vessels chartered
for fishing may remain within the country, such vessels are not
given the Guatemalan flag and the person or enterprise in whose
service they were does not replace them with Guatemalan-regis-
tered vessels, the authorization granted to such person or enter-
prise shall be cancelled with respect to the number of foreign
vessels not replaced by vessels fLying the Guatemalan flag.s'"

K. Honduras

Id. at 638. See also Garcia-Amador, Law of the sea at 25, supra note 114.

seo Id

6 United Nations Series at 510, supra note 111. The extent of the territorial
was one marine league in 1906.sea
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Article 665 of the Honduran Civil Code of February 8, 1906, states that

"fishing on the high seas may be carried on without restrictions; fishing in the

territorial sea is, however, restricted to Honduran nationals and to aliens

domiciled in Honduras.'"s~ Moreover, the Civil Code does not define the limits

of the territorial sea so this article is still in effect.

Article 153 of Decree 102 of March 7, 1950, substantially increased the

extent of Honduras' claim over the living resources in her territorial sea.

According to Article 153' the following belong to the state: full, inalienable,

and imprescriptible dominion of the waters of the territorial seas to the extent

of twelve kilometres ... tand also! fuLl, inalienable, and imprescriptible  rights]



over all the resources which exist or may exist in its submarine platform

and r everything  in the area of the sea included within vertical planes con-

structed on its I continental sheLff boundaries."- 's Decree 25 of January 17, 1951,

followed Decree 102 and extended Honduras' territorial sea to a zone 200 miles

from the coast. According to Article 2 oC tha= decree, "the zone of protection

of hunting, fishing and exploitation of the ma inland and island water falling by

virtue of this decree within the state's jurisdiction �00 miles! shall be de-

limited in accordance with this declaration of sovereignty whenever the Govern-

ment shall see fit, and such delimitation shall be ratified, extended or amended

as the national interest may require."ass

It was not until Nay 19, 1959, that a comprehensive fishing law, Decree 154,

was enacted. Decree 154 divides fishing into sport fishing  including fishing

for scientific purposes or home consumption! and fishing for profit  commercial

fishing!. Sport fishing is free to anyone in Honduras; however, commercial fish-

ing is restricted to Honduran nationals or Honduran companies in which a majority

�1 per cene! of the capital is owned by Honduran nationals. In addition, only

native-barn Hondurans can be captains of fishing vessels; and, only boats flying

the flag of Honduras can fish in the territorial sea of Honduras without a

licensees Foreign fishing vessels in this area are required to have proper

authorization, and if they are caught without it, they are subject to being

confiscated and fined $5,000. A foreign vessel can obtain authorization by

purchasing a permit which is good for five years, and by leaving a cash deposit

with the proper authorities.~a~

Id. at 21.

Id. at 23.

J. Zacapa, A Statement of the ~~ ws of Honduras 262 �965!, I hereinafter
cited as J. Zacapa, Laws of Hondurasl. See also Garcia-Amador, Law of the Sea
at 27, supra note 1L4.
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The latest legisla.tion in this regard came on June 15, 1959. Decree 175

"imposed export duties ranging from 0.05 to 0.10 lempiras per kilogram plus a 10

per cent ad valorem on fish and related products.'~-s

L. Mexico

Mexico's first law regulating fisheries was passed on March 5, 1927.

Article II of this law provides:

NationaL fish resources shall include all products of
aquatic life which have their origin or like in the interior
waters of the country, and all those which can. be exploited
in the maritime waters along the Mexican coasts to the extent
provided for in treaties and Laws on this subject; in absence
of express rules or provisions this extent shall not be smaller
than twenty kilometres as provided in article V of the law of
18 December 1902 a-a

No further legislation was enacted until December "I, L949, at which time the

earlier laws concerning fisheries were abolished.a"-" The decree of 1949 provides

that "the right to exploit the natural resources existing in the waters of the

nation which are available by fishing may be granted only to native-born Mexicans

or to Mexican companies set up in accordance with Mexican Iaw.'+s Moreover,

a Liens may fish in this area only if they sat isfy certain requirements set up

by Article XXVII of the Constitution, and obtain a license. Article XXVII sets

forth the necessary steps which one must go through to obtain a concession. Under

Article VI, no foreign governments or sovereigns may become partners or stock-

holders in one of these concession contracts.s-s The right to exploit fishery

resources in the territorial sea is first given to organized regional groups of

Id. at 27.

1 United Nations Series at 84, supra note 105.

This decree was also amended by a subsequent decree on December 20, 1954;
however, it remained substantially the same.

Garcia Amador, Iaw of the Sea at 30, supra note 114.

Id. Article XXVI.I contains a Calvo Clause-
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fishermen, and then to concessionaires who carry on industrial exploitation

through fish packing plants. ""

On December 13, 1966, Mexico enacted a decree delimiting the exclusive

fishing zone of the nation. This decree declares that:

Article I. The United Mexican States establish their
exclusive jurisdiction for fishing purposes in a zone twelve
nautical miles �2,224 metres! wide, measured from the base
line from which the breadth of the territorial sea is measured.

Article II. The legal regime on the exploitation of the
living resources of the sea, within the territorial sea, shall
be extended to the whole of the exclusive fishing zone of the
nation mentioned in the preceding article.

Article III. No provisions of this Act shall in any way
modify the legal provisions establishing the breadth of the
territorial sea.

Transitional Articles. The Federal Executive shall extablish
the conditions and terms under which nationals of countries which
have traditionally exploited the living resources of the sea in
the zone three nauticaL miles outside the territorial sea may be
authorized to continue their activities during a period which
shall not; exceed five years from 1 January 1960. In 1967, nationals
of such countries may continue those activities without being
subject to any special conditions.

Pursuant to the warning given by the Transitional Articles in the above decree,

the United States made an agreement with Mexico on October 27, 1967. Basically,

the agreement provides that each nation shall have reciprocal rights to fish

off each other's coasts in the 9 to 12 mile area for five years, beginning

on January 1, 1968. In addition, the agreement has provisions dealing with

catch limits, species of fish, collaboration and exchange of technical data, and

research and conservation.' " Less than one year after this agreement, Japan

negotiated a similar agreement with Mexico which allows Japanese vessels to fish

in this 9 to 12 miLe limit for certain species of fish. "

C. Sepulvedai A Statement of the Laws of Mexico 286 �970!. thereinafter
cited C. Sepu.lveda, Laws of Mexico

15 tJnited Nations Series at 649, supra note 109.

Mexico-United States Fisheries Agreement, ' 1.1.M. 312-319 1196B!

10 I.L.M. at 21.
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M. Nagara aa

Decree 577 of January 20, 1961, dealing with the exploitation of fisheries,

replaced all of the previous Nicaraguan fisheries acts.so4 Decree 557 provides

as follows. Fishing activity is considered to be any action which is carried

out to catch fish, molluscs, chelonians, saurians, crustaceans or specimens of

any other aquatic flora or fauna. Furthermore, certain fishing periods or seasons

are prescribed as well as certain prohibitions, such as fishing by means of toxic

substance.

Commercial licenses are granted for a period up to twenty years; however,

Commercial fishing Licenses shall be granted only to
persons who or entities which have already established, or
undertake to establish, on land in Nicaraguan territory and
within a reasonable time to be determined by the Ministry of
Economic Affairs, one or more plants having sufficient capa-
city to preserve, process and pack fish in the form of inter-
nationallyy marketable products. Failure to establish such a
plant within the time limit fixed shall. be punishable by
suspension of the license. Accordingly, the use of floating
plants shall not be permitted.

Before applying for a commercial fishing license, the applicant must make a

deposit in the Central Bank ranging from $500 to $1,000; and, he must post a

bond ranging from $1,000 to $LOiOOO.s

Decree 577 also has a provision dealing with licenses for turtle fishing.

Firms which wish to engage in this type of fishing must obtain a license and

follow certain regulations dealing with seasons, species, sizes, and areas in

Previous to this law, a decree of October 7, 1925 regulated mother-of-pearl
fishing in the territorial sea, and decrees of January 20, 1903, January 28,
1905, February 1, 1917, and October 7, 1925 regulated fishing and the issuance
of fishing l.icenses to engage in fishing in the territorial sea ~ This can be
found in 6 United Nations Series at 545.

15 United Nations Series at 654-655, supra note 109.

J. Marenco, A Statement of the Laws of Nicaragua 307 �965! Lhereinafter
cited as J. Marenco, taws of Nicaragua] ~
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which turtles may be fished.ao"

Decree 577 had no provisions dealing with the extent of her territorial

sea for fishery purposes; so, on April 5, 1965, Decree II was enacted to delimit

the national fishing zones. Decree II states:

Article I. In conformity with Article V of the Constitution,
in order to promote the better conservation and rational exploitation
of Nicaragua's fishing and other resources, the waters lying between
the coast and a line drawn parallel ta it at a distance of 200
nautical miles seaward, both in the Atlantic and in the Pacific
Oceans, shall be designated a "national fishing zone."

Article II. Any fishing activity carried on within the "national
fishing zone" shall be subject to the provisions of the General Act
on the Exploitation of the Natura 1 Wealth, the legislation supple-
menting it and legislation which may be adopted in the future.

N . Panama

On December 17, 1946, the Panamanian Legislature enacted Decree 449 which

provides:

Article III. For the purposes of fisheries in general,
national jurisdiction over the territorial waters of the Re-
public extends t.o all the space above the seabed of the submarine
continental shelf. For this reason the product of any fishing
within the limits indicated is considered a national product,
and is therefore subject to the provisions of. the present decree.

The territorial waters of the Republic, moreover, were extended to 200 miles by

Decree 31 of 1967;ai" however, the fishing legislation passed in the 1950's and

1960's continues in force.

The following decrees and provisions relate to the Panamanian position in

regard to the 200 mile territorial sea. Article 5 of Decree 17  July 9, 1959!

provides that "natural and juridical persons of Panamanian nationality and

foreign residents of the Republic of Panama may fish freely in the territorial

15 United Nations Series at 655, supra note 109. See also J. Marenco, Laws
of Nicaragua at 307.

Id. at. 656.

1 United Nations Series at 16, supra note 105.

15 United Nations Series at 105, supra note 109.
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sea.'n Decree 33 of January 30, 1961, regulates shrimping in the territorial

waters of Panama sic while Decree 127 of July 28, 1964, regulates tuna f ishing in

these waters. Decree 127 required the owners or operators of tuna vessels to

purchase a license, a fishing permit, or a sailing permit.aia Finally, Decree 168

of July 20, 1966, regulates anchovy and herring fishing, and limits the number of

vessels which may engage in this type of fishing at one time ai4

0. Peru

Peru, like Ecuador, has enacted an extremely large body of legislation

dealing with fishing matters. Decree 781 of August I, 1947, set the tone for

future f ishing legislation by declaring that the territorial sea of Peru extends

to a distance of 200 miles from the coast. Article II of that decree states:

"national sovereignty and jurisdiction are to be extended over the sea adjoining

the shores of the national territory ... to the extent necessary to protect,

reserve, maintain, and utilize naturaL resources and wealth of any kind which

may be found in or below those waters.'n~ s

After Decree 781, Peru enacted a number of decrees regulating fishing in

Peruvian territorial waters. Decree 21 of January 1, 1952, which is entitled the

National Mercantile Marine Regulations is extremely broad in scope. Title X of

that decree sets forth the regulations dealing with hunting and fishing, and

provides as follows. It is unlawful for anyone to engage in hunting or fishing

Garcia-Amador, Law of the Sea at 33, supra note 114.

This act was amended by Decree 49 of March 12, 1965. Now, all shrimping
vessels in the territorial waters of Panama must have been made in Panama.

Garcia-Amador, Law of the Sea at 33, supra note L14. Decrees 17 and 33 were
revised by Decree 42 of January 24, 1965, especially with reference to the issuance
of fishing licenses. Decree 17 was aLso amended by Decree 368 of November 26, 1969.

Id. at 34. Decree L68 was modified by Decree 283 of November 17, 1966, Decree
366 of December 4, 1967, and Decree 77 of December 30, 1968.

1 United Nations Series at 17, supra note 105 '
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in the territorial waters unless he is a national of Peru or a resident alien.

In addition, it is unlawful for foreign vessels to fish in Peruvian waters

�00 miles! . Any vessel caught violating this article will be arrested and its

fishing gear and cargo will be seized as contraband. In addition, penalties and

f ine s may by imposed  Article 731-733! .

under Decree 21, fishing is classified as: 1-fishing on the high seas

 beyond the 200 mile Limit!, 2-coastal fishing  carried on within the 200 mile

limit!, and 3-inland fxshing  carried on in. lakes, lagoons, and rivers in Peru!.

A fisherman is anyone engaged in the taking of aquatic animals for prof it.

Accordingly, this type of fishing is reserved to Peruvian nationals over 16 years

of age ~ Fvery Peruvian fisherman is free to carry on his occupation as Long as

he registers with the proper authorities and obeys the restrictions imposed by

law  Articles 735, 744, 745!.

Any individual desiring to engage in maritime fishing as an occupation or

industry must apply to the Peruvian Government for. a permit. The application

must include the following: the nationality and place of permanent residence of

the applicant, the type of hunting or fishing in which the applicant wishes to

engage, the type of vessel which the applicant owns along with the registration

number, a list of the crew members, the types of nets and fishing gear, and the

home port of the vessel. No person who is not a Peruvian citizen can acquire

ownership in a Peruvian fishing vessel  Artie]es 760, 764!. '-"'

Decree 16, of September 17, 1965, requires that every foreign vessel

operating in Peruvian territorial waters have a special registration and a fishing

permit; '-" Decree 16 replaced several similar decrees. Funds which the govern-

ment obtains from these permits issued to foreign vessels are set aside to finance

hydrobiological research programs and to implement international agreements made

6 united Nations Series at 17, supra note 111.

Garcia-Amador, Mw of the Sea at 36, supra note 114.
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with competent United iVations agencies according to Decree 14.457 of April 4,

1963 sis

One of the most recent fisheries laws, Decree 18810 of April 4, 1971,

provides a general idea of the goals to which Peru aspires as well as the do-

mestic law which Peru has enacted to achieve these goals.

Article II. The national fishing industry is of public
utility and social interest and consists of making the fullest
use of the hydrobiological riches;

Article IV. The State sponsors the greatest possible
participation by Peruvians in fishing activities, determining
the limitations on, and ways in which foreigners may par-
ticipate in it

Article 17'III. The Ministry of Fisheries, as a body
responsible for the country's fisheries policy will lay down
the rules to direct and control the exploitation of the nation's
hydrobiological sources, to ensure an organic and technical sound
development that permits conservation of the species to ensure
the most efficient and economical exploitation and to achieve the
highest social benefitss»

Decree 18810 of 1971 has chapters deaLing with hydrobiological products, extraction,

marketing of the products, research, boat operations, fishing companies, tax in-

centives for these companies, and registration and licensing procedures."'

Decree 18810 "was regulated by Supreme Decree 011-71-PE of June 25, 1971

which also contemplates fishing activities by foreign vessels 'in Peruvian

jurisdictional waters'  Article 29!, as well as research carried out 'in our

jurisdictional sea' by foreign individuals ar institutions  Article 231!.'+

Peru, like Chile, has recently entered into an agreement with the Union of

Soviet Socialist Republics which deals with cooperation for the development of

the fishing industry in Peru.ss' Under the agreement, the Soviet Union will aid

»s Id

Decree Lew 18810 General Fisheries Lew 6 11971'

sso Id. at 6-29.

Garcia-Amador, Law of the Sea at 37, supra note 114 e

See Appendix G.
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Peru in the planning and construction of a fishing complex with an annual capacity

of 180,000 metric tons of fish products, to include port installations, f ish

processing plants, and other complementary installations. Peru agrees to repay

the Soviet Union through the offer of Peruvian goods as well as by providing

services to Soviet ships entering Peruvian port.s. In addition, the parties agree

to exchange scientific data, and the Soviets agree to train and prepare Peruvian

specialists, both in the Soviet Union and in Peru. And finally, the agreement

establishes a Peruvian-Soviet Mixed Commission which will prepare a statute to

govern the functioning of the agreement. The agreement will then enter into force

and continue for ten years.~-s

P. ~Uru Ua

According to Article 2 of the General Fishing Regulations of December 26,

1949> "fishing in the jurisdictional waters  of Uruguay! is prohibited to all

foreign ships and the vessels or personnel that: are stationed on them, without

prejudice to international agreements that may be concluded.'o

The breadth of the territorial sea was set at 12 miles in a decree of

February 21, 1963. However, this same decree declared that Uruguay had the

exclusive right to fish "within the maritime zone comprised between the outer

limits of the territorial sea and the outer limits of the continental shelf

Foreign vessels desiring to exploit the living resources in the Uruguayan epi-

continental sea must receive an authorization trom the Executive Power, pursuant

to regulations.as~

Decree 604/969 of December 3, 1.969, expressly revoked the decree of February

21, 1963. In regard to fishery matters, Decree 604/969 provides:

Id.

Garcia-Amador, Law of the Sea at 38, supra note 114.

o 1 rs, 8 I.L.M. 1071 �969! .
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Article II. The sovereignty of the Eastern Republic of
Uruguay extends beyond its continental and insular territory
and internal waters to a zone of territorial sea 200 nauticaL
miles wide

Article IV. Commercial fishing and maritime hunting
carried on in the internal waters or in a 12 mile zone of the
territoriaL sea ... is reserved exclusively for vessels flying
the Uruguayan flag

Article V. Beyond the 12 mile zone mentioned in the
foregoing article, foreign fishing vessels may exploit the
living resources found between 12 and 200 nautical miles by
authorization of the Executive Branch, granted pursuant to
this law and its regulations or in conformity with the pro-
visions of international treaties concluded by the Republic.ss

The remainder of the articles in Decree 604/969 contain fishing and hunting reg-

ulations, and various other regulations applicable to foreign vessels. The

first regulation which was issued under Article V of this decree was Decree 711/

971 of October 28, 1971. " A Presidential Decree of August 26, 1971, establishes

detailed regulations for foreign fishermen in the 12-200 nautical mile zone.

Q. Venezuela

On July 22, L941, Venezuela passed a decree dealing with her territorial

sea, her continental shelf, and the protection of her fisheries. Articles VII and

VIII of that decree provide that:

Article VII. The e~pLoration and exploitation. of fixed
fishing grounds in the continental shelf of Venezuela shall be
subject to the prior authorization and control of the National
Executive.

Article VIII. Outside the territorial sea or the contiguous
zone, the State shall determine those maritime zones over which
it shall exercise its authority and vigilance and in which it
shall be responsible for the development, conservation and rational
exploitation of the living resources of the sea contained therein,
whether those resources are developed by persons of Venezuela or
foreign nati.onality s

This decree was supplemented by a decree enacted on July 27, 1956, dealing with the

Garcia-Amador, Law of the Sea at 39, supra note LL4.

s Id

International Boundary Study at 129, supra note 112.

15 United Nations Series at 708, supra note 109.
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same subjects. The 1956 decree did not repeal the fishing decree of 1941, except

where its terms were contrary to the older decree. Under the present fishing

decrees, one must get permission from the Ministry of Agriculture in order to

fish for sport, scientific, or commercial reasons in the territorial waters of

Venezuela  presently 12 miles according to domestic legislation!, The Ministry

of Agriculture establishes restrictions and prohibitions such as closed seasons

and the use of improper fishing gear.~

Garcia-Amador, Law of the Sea at 41, supra note 114.
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CHAPTER V. LATIN AMERICAN LEGISLATION CONCERNING THE DEVELOPMENT OF THE NON-
LIVING RESOURCES OF THE CONTINENTAL SHELF

A, Introduction

This section deals with Latin American legislation concerning the develop-

ment of non-living resources of the continental shelf and seabed. In other studies

much emphasis has been placed on the role fishing plays in the formulation of

Latin American jurisdictional policies. Such emphasis is well founded. The con-

cern that the Latin American nations have elicited over the possible depletion of

the living resources of the seas is indeed one of the most important single factors

behind the forrrxxlation of their present policies.

However, the role of non-living resources of the continental shelf and sea-

bed in formulation of such policies should not be ignored. At the moment, Latin

American attention is focused on the development of the living resources of the

sea because these offer a solution to the more immediate problem of an adequate

diet. As these countries develop, the focus on ocean jurisdiction for the pur-

poses of supplying food will broaden to include exploitation of the non-living

resources of the seas,

Most Latin American nations have not enacted much legislation directly

concerned with offshore mining operations. The legislation that has been enacted

generally concerns the development of hydxocaxbon deposits. The reason for

this lies in the fact that vast reserves of petroleum are contained in the con-

tinental margins of many of the Latin American nations. This concentration of

efforts, both of a legislative and a developmental nature, on the exploitation

of offshore petroleum is not unusual, for at this time, "the history of mineral

development under the ocean floor is really the history of petroleum develop-

Dr. David Dunn of the University of North Carolina and Dr. Halsey Miller of
the Univexsity of Southern Illinois have referred the authors to an excellent re-
view of recent petroleum development in Latin America contained in Volume 55 of
the American Association of Petroleum Geologists Bulletin at page 1418.
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ment in the continental shelves."

Petroleum is not, however, the only non-living resource found in the con-

tinental shelves of the Latin American nations, Basically, there are three groups

of non-living resources. "The first group comprises minerals dissolved or sus-

pended in the sea water itself. The second group of mineral deposits are those

beneath the water in the rocks on the continental margin. The third ocean miner-

al resources group is the metallic minerals found on the ocean floor in potential-

ly useful concentrations brought about either by physical or chemical oceanographic

�334processes."

The submarine coastal areas adjacent to each of the individual Latin Ameri-

can nations contai~ some non-living resources in each of these groups. The extent

to which these resources exist, however, is a subject of conjecture. Much scien-

tific exploration remains to be done before any reliable estimate can be made of

the extent to which minerals in each group exist off the coast of Latin America.

Some of this exploration is now in progress. Each year the demand for

minerals increases. '' The vast mineral deposits contained in the continental

margin have become the. subject of considerable attention. Offshore mining opera-

tions are growing by leaps and bounds. In 1966, there were sixty-six offshore

33Fmining operations known to exist in the world; in 1967, the number had grown

337to more than three hundred operations of this sort. As the demand for minerals

increases and as the technology which makes underwater mining cheaper advances,

Dole, Ocean Minerals and the Law, 2 Natural Resources Law. 354. �969!. there-
inafter cited as Dole, Ocean Minerals].

Id, at 352-355.

�969! [ hr ei enfater cited as Askevold, Ocean ~Minie J.

sources Law. 29 �968! .

N~on-liven Resources of the 6 a, 2 Natural Resources Lav. 412 �969!.

115



the Latin American nations will further diversify their efforts into areas other

than petroleum recovery.

The major obstacle facing these developing nations is the lack of capital

to finance exploitation. Undersea mining is expensive. At present, techniques

do exist that allow highly profitable recovery of minerals found in the sea.

The initial capital. outlay for such operation is almost prohibitive.

Xt is predictable that foreign capital will be necessary before extensive

development of Latin American non-living marine resources will be possible. Given

the recent expropriations of onshore mining operations in Chile, foreign investors

may be wary of this sort of investment. There is no simple solution.

This survey of legislation concerning offshore mining in Latin America is of-

fered as an attempt to put into perspective the existing body of legal materials

on the subject. The political considerations which lie behind these legal posi-

tions are beyond the scope of this endeavor.

B. An Overview of the Latin American Position on Development of the Non-living
Resources of the Continental Shelf and Seabed

Before turning to individual legislation, an overview of the Latin American

position co~cerning the continental shelf and seabed areas is in order. Prior to

the twentieth century, there was little concern over jurisdiction of the continent-

al shelf due to the absence of technological ability to develop this area.

" T!he Truman Proclamation of 1945 on the continental shelf was the first

formal declaration by one nation . . . that a nations's sovereignty extended not

only to its land mass above the water, but to the extension of that mass as it

slid beneath the seas to the point at which the previously gentle slope of the

seabed pitched to the Great Deep at a more acute angle." The Latin American,pcs

338

Law. 130 �968! .

Natural Resources Law. 84 �968!.
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nations were quick to adopt this policy for their own purposes.
340

The Truman Proclamation, when first promulgated, envisioned a jurisdic-

tional limit of one hundred fathoms. In the Cuidad Trujillo Conference of 1956,

the Latin American members of the Organization of American States persuaded the

United States to "take a broader view of national rights" in this area. The Latin

American nations also "pressed for the broad definition of national jurisdiction

over the seabed resources" that was adopted iv the 1958 Geneva Convention on the

3 4'l
Continental Shelf. Most of these nations also voted for the adoption of this

Convention.

The reason many of the Latin American nations have adopted the jurisdic-

tional position espoused in the Geneva Convention on the Continental Shelf is due

to Article I thereof which provides for jurisdiction to extend: »to the seabed

and subsoil of the submarine areas adjacent to the coast but outside the area of

the territorial sea, to a depth of 200 meters or, beyond that limit, to where the

depth of the superadjacent waters admits of the exploitability of the natural re-

»34 3
sources of said area."

Those familiar with the necessities of legal terminology will find this

phraseology rather perplexing. Technological developments are being made which

permit profitable mining operations to be carried on at extreme depths. The343

exploitability clause in the Geneva Convention would seem to allow a sovereign to

assert national jurisdiction over any submerged land areas adjacent to its coast

Askevold, Ocean M~inin at 121, supra note 336.

Finlay, ~Ri hts of the Coastal Nations to the Continental ~Mar in, 6 Natural
Resources Law. 670 �971.!.

Stone, Some A~s ecto of Jurisdiction over Natural Resources under the Ocean
yloor, 3 Natural Resources Law. 170 �9707. ~hereinafter cited as Stone, A~s acts
of Jurisdiction].

~Hu hes Set to Mine the Seas, Washington Star 1/20/72.
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to almost any depth. The extent to which national juri.sdicti.on will be claimed

by virtue of the Geneva Conventio~ is not yet clear. Since "neither occupation

nor declaration of sovereign rights in such an area is required" by the Con-

vention, this question of the extent of national jurisdiction allowed is not sus-

ceptible to ready classification,

This broad definition of jurisdiction over the continental margins within

the scope of the hypothesized Latin American consensus position on jurisdiction

discussed earlier. There is nothing in the Geneva Convention on the Continental

Shelf which would disallow national claims of jurisdiction to a distance of even

200 miles so long as the submerged shelf area can be exploited at this distance

from the shore line. This is the reason for its general acceptance in Latin Amer-

ica.

This broad definition has also been viewed with favor by the International

Court of Justice. The decision rendered in the North Sea Case stated that Article

I of the Convention was regarded "as enshrining existing customary law on the mat-

u34E
ter.

Not all members of the international community are as well pleased with

Article I as are the Latin American nations and the International Court of Justice.

August 3, 1970, the United States delegation submitted a draft convention to the

United Nations Seabed Committee. This draft convention is aimed at limiting346

the jurisdictional rights created in the Geneva Convention. The draft treaty pro-

poses that all nations "renounce these rights, seaward of the 200-meter depth line,

to a new International Seabed Resources Authority, and receive back a new status

Stone, A~sects of Jurisdiction at 115, supra note 343.

345
Jennings, Jurisdictional Adventure at Sea--15|ho has Jurisdiction Over the Nat-

ural Resources of the Seabed? 4 Natural Resources Law, 831 �971!.

346
Friday, The Draft United Nations Convention at the International Seabed Area--

American Petroleum Institute Position, 4 Natural Resources Law. 73 �971!,
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as a Trustee of this area between the 200 meter isobath and the seaward edge

of the continental margin.»347 This draft convention has not received wide

support. Even in the United States opposition to the draft convention is

growing.34s It is unlikely that this particular draft will find favor at the

1973-74 United Nations Convention on the Law of the Sea.

The debate as to what constitutes the outer limits of state jurisdiction

over the continental margin will probably be continued at the United Nations Law

of the Sea Conference. Certainly the full implication of the exploitability clause

in Article I will be thoroughly examined. For most nations the limits set by the

Geneva Convention will remain »quite precise and wholly adequate." This is
»34~

certainly the case in Latin America.

We may now turn our attention to the individual legislation of the Latin

American nations concerning the development of non-living resources of the con-

tinental margin.

C, Individual Legislation Concerning Development of the Non-living Resources of
the Continental Shelf and Seabed

The first Argentine legislation directly concerned with jurisdiction over

the non-living resources of the sea is Decree Number 1,286 Concerning Mineral Re-

serves, passed January 24, 1944, The Article 2 of the Decree states:

Pending the enactment of special legislation, the zones at the
international frontiers of the national territories and the zones
on the ocean coasts, as well as the zones of the epicontinental
sea of Argentina shall be deemed to be temporary zones of mineral
reserves; nevertheless, applications for prospecting rights, evi-
dence of discoveries and other applications in respect of minexal
rights may continue to be dealt with according to the ordinary
procedures, unless the Department of Wa r and Navy in consultation

347 Kly, The Draft United Nations Convention on the International Seabed Area--
American Bar Association Position, 4 Natural Resources Law, 11 �971!.

Stevens, The Future of Our Continental Shelf and the Seabeds, 4 Natural Re-
sources Law. 649 �971!.
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with the Ministry of Agriculture express a special interest owing
to the nature of the question, or under the provisions of Chapter
XCII of the Mining Act.

On October 11, 1946, this temporary legislation was supplemented by Decree

Number 14,708 Concerning National Sovereignty Over Epicontinental Sea and the

Argentine Continental Shelf, declaring these areas subject to national jurisdic-
3'61

t ion.

In 1966 Argentine legislation concerning jurisdiction over the continental

shelf was amended again to conform to the dictates of the Geneva Convention on

the Continental Shelf. Law Number 17,094-M 24 declares in Article 2 that: "The

sovereignty of the Argentine nation shall also extend over the seabed and the sub-

soil of the submarine zones adjacent to its territory up to a depth of 200 meters

or beyond this limit, up to that depth of the overlying waters which allows

exploitation of the natural resources of those zones."ss-

Within these jurisdictional confines Argentina has passed various laws

concerning the development of non-living resources. The majority of this legisla-

tion is directed toward onshore activities. However, the same procedures and reg-

ulations governing onshore activity may be assumed to apply to offshore mining

operations. It may be predicted that more legislation specifically concerned

with offshore operations will be enacted in the future. It is unlikely, however,

that this future legislation will differ either substantively or procedurally

from present legislation.

The basic Argentine legislation concerning petroleum development is con-

tained in Law 17,319 of June 1967. It states that all deposits of liquid or

1 United Nations Series at 3, supra note 105,

Id. at 4.

15 United Nations Series at 45, supra note 109.

Price Waterhouse and Company, Information Guide for Diong Business in Argen-
tina 121 �968!.
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gaseous hydrocarbons situated in the territory of the Argentine republic or its

continental shelf belong to the state, Exploration, exploitation, industrializa-

tion, transportation, and marketing hydrocarbons may be carried out by state,

private, or mixed companies. The executive branch determines the location and

size of the areas in which activities of the private and state enterprises may be

carried out.
354

Law 17,319 provides that exploration concessions may be granted for areas

covering 150 square kilometers on the continental shelf. No one individual

may hold more than five exploration permits. These permits are valid for twelve

years. The holder of a permit is entitled upon discovery of petroleum deposits

to exploit these deposits.

Exploitation concessions are granted by the executive branch for a period

of twenty-five years and may be extended for an additional ten years. The 150

square kilometer area in. which exploration concessions are granted may be enlarged

if petroleum deposits are found. A 250 kilometer exploitation concession may be

granted after bidding and review by the executi.ve branch. At the end of the time

period for which the exploitation concession was granted the area reverts to the

355
state,

Decree Number 8,546 of December 31, 1968, provides that once offshore con-

cessions for exploitation are granted work must begin within 180 days. Failure

to begin promptly may result in nullification of the concession. Also the con-

cessionaire is obligated to submit his plans for development of the deposit ta the

357dotoridad de A~licacion for approval. Controts and sanctions over the conces-

sion are also handled by Aotoridad de A~licacidn.

Id. at 121-122.

Id. at 125.

Pan American Union, Mining and Petroleum Legislation in Latin America 1 �969!.
t hereinafter cited as Mining and Petroleum Legislation I.
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Law Number 17,319 also establishes a tax on the profits of the exploiting

company. Fifty-five per cent of the profits made on these concessions is deemed

to be the maximum taxes which may be collected by the state. This fifty-five per

cent figure includes all royalties, surface tax on exploration and exploitation,

municipal and provincial taxes, and special taxes. 368

As of 1969, no specific legislation existed in Argentina concerning off-

shore mining of mineral resources other than petroleum. Article 2,518 of the

Civil Code vests ownership of all objects found in the ground in the state. This

Article c1osely parallels the provisions in Law Number 17,319. Other provisions

in the Civil Code of Argentina concerning surface mining repeat the same procedural

techniques for granting exploration and exploitation concessions as contained in

3S9Law Number 17,319. It may be assumed, there fore, that companies seeking rights

to develop non-living resources other than petroleum would be subject to the same

sort of legal guidelines presented in Law Number 17,319.

2. Brazil

The history of Brazil's position on jurisdiction over the continen.tal

shelf follows the Latin American patter~. Its first claim to sovereignty over

the continental shelf was contained in Decree Number 28,840, published in Novem-

ber of 1950. In this Decree it was proclaimed: "that part of the continental

shelf which adjoins the continental and insular territory of Brazil is integrated

�3elinto that territory, under the exclusive jurisdiction of the Federal Union.

Id. at 13.

Id. at 1-10.

For a review of the mining and petroleum legislation prior to the 1967 law
see C. Alurralde, A Statement of the Laws of Argentina 173-184 �963!,

361 Garcia-Amador, Law of the Sea at 9, supra note 114.
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In June of 1968, this Decree was modified by Decree Number 62,837 which redefined

the limits of jurisdiction over the continental shelf to conform to the dictates

of the Geneva Convention on the Law of the Sea, It should be noted, however, that

though the 1968 Decree seemed to conform to the formula devised at the Geneva Con-

vention, Brazil did not sign or ratify the Geneva Convention on the Continental

Shelf. The final statement issued by the Brazi.lian government on the subject of

jurisdiction over the continental shelf is contained in Article 1 of Decree Num-

ber 1,098, published March 25, 1970. Article 1 created a 200 mile territorial

sea and declared that the seabed and subsoil under this territorial sea was sub-

ject to the sovereign jurisdiction of the Brazilian government.
363

Within the 200 mile shelf and seabed jurisdiction claimed by Brazil, all

petroleum exploration and extraction is controlled by a government monopoly.

"National control of the petroleum industry was established by Decree-law 3,236

of May 7, 1941, and Article 162 of the 1967 Constitution provides for the contin-
»363

uation of the government monopoly in exploration and extraction of petroleum.»

This monopoly is carried on. under the auspices of' a government owned corporation

known as PETROBRAS.

Other non petroleum, mining activities are not subject to this government

monopoly. Decree-law 227 of February 29, 1967, sets up separate legislation con-

cerning mining activities whose object is to extract minerals other than hydro-

carbons, It should be noted that Article 14 concerning the issuance of explora-

tion licenses and Article 30 concerning the granting of. exploitation concessions

of Decree-law 227 do not allow such licenses or concessions to be granted to

foreign nationals or foreign corporations. Thus foreign. capital must be chan-364

Id. at 9.

Mining and Petroleum Legislation at 58, supra note 357 ~

Id. at 49, 51.
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neled through Brazilian corporations.

All mining activities in Brazil are controlled by the Departamento Nacional

da Produc'Xo Mineral. This agency has complete authority over the granting of
3sslicenses and concessions. No separate body of legislation exists concerning

mining operations on the continental shelf, so the same system of laws expressed

in Decree-law 227 and administered by the Departamento Nacional da Producao Min-

eral may be assumed to apply.

3. Chile

Chile's position on jurisdiction over the continental shelf is confusing.

Chile signed the Geneva Convention on the Continental Shelf, but she has passed

no domestic legislation which reflects this position. Chile also signed the San-

tiago Declaration. There is some domestic legislation which concerns fishing

rights in the 200 mile area claimed in the Santiago Declaration, but again there

is no domestic legislation concerning the continental shelf below this 200 mile

area. In 1947, there was a Presidential Declaration. in which "the Government of

Chile confirms and proclaims its national sovereignty over all the continental

shelf adjacent to the continental and island coasts of its national territory,

whatever may be their depth below the sea, and claims by consequence all the na-

tural ri.ches which exist on said shelf, both in and under it, known or to be dis-

covered." This proclamation, too, has not yet been expressed in domestic legis-

lation.

This absence of domestic legislation may perhaps be attributed to the fact

that the continental margin of Chile is quite small. The shelf ends abruptly a

few miles off the coast. In any event, the fact that Chile has ratified various

" Id. at 46.

Garcia-Amador, Law of the Sea at 12, supra note 114.
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multilateral agreements but failed to implement these agreements with internal

legislation is not uncommon, This pattern is repeated in various other Latin

American countries.

The absence of domestic legislation concerning development of non-living

resources of the continental shelf and seabed area should not be construed as

evincing an intent on the part of the Chilean government to open this area to

uncontrolled exploitation. The Santiago Declaration is adequate proof that the

Chilean government is not predisposed to allow exploitation of resources which

she may by international law claim. The recent expropriation of certain copper

mines is further proof of the Chilean intent to control, if not eliminate, any

foreign exploitation of non-living resources. Chilean mining and petroleum leg-

islation since 1969 is not yet available. At this particular point in time it

would be misleading to represent this summary of legislation as it stood in 1969

as indicative of the Iaw existing in Chile in 1973.

4. Colombia

In Colombia, also, there is an absence of domestic legislation concerning

jurisdiction over the continental shelf. However, " the political Constitution of

Colombia of 1886, modified by Article 1 of the Legislative Act 1 of 1968, estab-

lishes that 'the air space, the territorial sea, and the continental shelf are

also part of Colombia in accordance with international treaties or conventions ap-

proved by the Congress or, in their absence, in conformity with Colombian Law.'"

On January 8, 1962, the Colombian Government ratified the Geneva Convention on the

Continental Shelf. This ratification of the- Geneva Convention, in accordance

For a review of the mining and petroleum legislation prior to 1969 see J. Vac-
caro and C. Montenegro, Laws of Chile 114-121, supra note 254.

Garcia-Amador, Law of the Sea at 14, supra note 114.

The Geographer, National Claims to Maritime Jurisdiction 19  Department of
State, Bureau of Intelligence and Research No, 36, January 3, 1972!. Thereinafter
cited as National Claims j.
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with the dictates of Article 1 of the Legislative Act 1 of 1968, establishes the

jurisdiction of Colombia over the continental shelf to a depth of 200 meters or

beyond that to where the continental shelf and seabed admits of exploitability.

Colombia's basic legislation concerning petroleum is contained in a Petrol-

eum Code established by Decree 1056 in 1953. The Code itself has been amended

numerous times since 1953, The Code's provisions relating to foreign investment

are quite liberal. "Companies which maintain their headquarters in some foreign

country and wish to become established in Colombia and enter into petroleum con-

tracts with the government or with private individuals must organize an office or

branch with domicile in Bogota and fulfill the requirements of Article 470 of the

Commercial Code. The company is regarded as Colombian for both national and inter-

national purposes in regard to its contracts, property, rights and securities."

Colombia even allows concessions to be granted to corporations in which foreign

governments have a-financial interest. 371

Article 4 of the Code grants the government the right to expropriate if

it is for the public benefit. Article 10 of the Code provides that contract dis-

putes over petroleum concessions are to be settled by the Colombian Supreme

373Court. Article 8 requires ninety per cent of the ordinary workers and eighty

per cent of the skilled workers and specialists to be native Colombians. Article

18 requires concession holders to pay one-thi,rd cent per barrel of petroleum re-

covered toward a scholarship fund for training the workers necessary to meet the

demands of Article 8.

Exploration and exploitation concessions seem to be freely granted. The

Nining and Petroleum Legislation at 97-98, supra note 357.

Wurfel, Colombia at 50, supra note 128.

Mining and Petroleum Legislation at 97-98, supra note 357.
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concessionaire must supply the government with proof of financial capacity. pe-

troleum exploitation concessions are. granted for a period of thirty years in the

east and forty years in the west.

Exploration and exploitation concessions vary in size. Article 22 of the

Code requires that the concession not be less than 3,000 nor more than 25,000

hectares in Western Colombia. In areas east of the Eastern Cordillera, however,

the government may make contracts for concessions of 100,000 hectares. 373

In most of Colombia's legislation, continental shelf areas are not specif-

ically mentioned. It may be assumed that the same procedures apply to both on-

shore and offshore operations. Article 13 imposes a tax on petroleum production

in territorial waters of fourteen and one-half per cent of the gross production. 374

This specific inclusion of a different tax on offshore operations seems to imply that

these provisions of the Code apply to exploitation of petroleum on the continental

margin in the absence of other special provisions. Colombia does have specific

legislatiorr which vests the right to exploit hydrocarbon deposits under the waters

of the territorial sea in the state. These deposits may be exploited by private

375companies if a contract is granted by the congress.

Law 38 of 1887, Decree 805 of March 5, 1947, and Decree 2,419 of November

20, 1958, provide the basis for the Colombian Mining Code. The Code allows

companies who are financed by foreign capital to be granted special mining grants

by the Instituto de Fomento Industrial on the same basis that grants would be made

to wholly national corporations.

Wurfel, Colombia at 50-51, supra note 128,

Mining and Petroleum Legislation at 106, supra note 357.

Id. at 105.

Id. at 76.
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Colombia has specific regulations regarding mining of precious metals in

what is termed "National Reserves." The National Reserves, as defined in this

legislation, consist of navigable rivers. Though the territorial seas and the

continental shelf are not mentioned in this definition of National Reserves, a

reasonable inference may be drawn that the same procedures concerning the exploit-

ation of submarine minerals in navigable rivers also apply to development of the

non-living resources of the continental shelf. The regulations concerning the

development of these non-living resources are quite liberal. A mining concession

contract may be granted by the government upan proof of financial capacity and ap-

proval of the sites and plan of operation. A bond must be posted as a guarantee

that the concessionaire will not default on his contract obligation to the gov-

ernment. CoLombian workers must be hired to help work the concession in a pro-

portion established by the labor Cade. Another provision requires that foreign

concessionaires give up the right to diplomatic intervention. Other terms of377

the contract such as the size and duration of the concession are to be negotiated

with the government.

5. Costa Rica

Article 6 of the Costa RicatConstitution of l949 states: "The state exer-

cise complete and exclusive sovereignty over the air space above its territory

and over its territorial waters and continental shelf, in accordance with prin-

ciples of international law and with treaties in effect." There seems to be

no domestic legislation which establishes the limits of jurisdiction over the con-

tinental shelf. The government of Costa Rica subscribed to the Protocol of Ad-

377
Mining and Petroleum Legislation at 88-90, supra note 357.

Garcia-Amador, Law of the Sea at 16, supra note 114.
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herence to the Declaration of Santiago. It also was a signatory to the Geneva

Convention on the Continental Shelf, but never ratified the Geneva Convention379

and has not passed any direct legislation embodying the jurisdictional formula

of either of these treaties for control over the continental shelf,

In Act Number 3,977 of October 20, 1967, dealing with contracts for ex-

ploitation of petroleum resources of the continental shelf, Costa Rica has de-

clared that "for the purposes of this contract, the continental shelf shall be

de fined in accordance with the provisions of the Geneva Convention of 1958 ."»o

One source has stated that Costa Rica claims jurisdiction over the continental

381
shelf. to 3 distance of 200 nautical miles. However, in light of current domes-

3B2tic legislation dealing with fishing, the 200 mile claim should be construed

as a limited jurisdictional claim relating to living rather than non-living re-

sources of the continental shelf, The only present indication concerning Costa

Rica's position on jurisdiction over non-living resources of the sea is in Act

Number 3,977, whi.ch seems to indicate that Costa Rica favors the jurisdictional

formula stated in the Geneva Convention on the Continental Shelf.

Costa Rica has no special laws which dictate the conditions under which

383petroleum concessions will be granted to a concessionaire. Clause 1 of Act

Number 3,977 states that the Constitution of Costa Rica vests sole jurisdiction

over petroleum deposits in the continental shelf in the State.
3B4

The same clause

allows the State to enter into contracts for the exploration and exploitation of

Id, at 16-17.

15 United Nations Series at 340, supra note 109.

National Claims at 21, supra note 370.

Garcia-Amador, Law of the Sea at 17, supra note 114.

Mining and Petroleum Legislation at 119, supra note 357.

15 United Nation" Series at 339, supra note 109,
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these petroleum resources. The terms under which a contract will be granted are

not specified. A concessionaire must bargain on an individual basis with the gov-

ernment. Once a contract has been agreed upon, the contractor is granted the right

to exploit the designated area. The contract does not imply ownership; it only

gives the contracting party the right to exploit petroleum resources. 38 tD

The General Mining Code of Costa Rica is contained in Law 1,551, passed

April 20, 1953. The Code provides that the subsoil belongs to the state but that

any person living in Costa Rica, whether native or alien, has the right to explore

for mineral deposits. Exploration permits for areas from 10 to 4-00 hectares are

freely granted and last for one year. When a deposit is discovered, the holder

of an exclusive exploration permit has one month to apply for an exploitation per-

mit. Once an exploitation permit is granted, the concessionaire has full rights386

to develop the claim. He is obligated to pay taxes, submit a semi-annual report

on the work in progress, furnish to inspectors necessary assistance, comply with

the labor laws in force at that time, and compensate for any loss or damage

caused by the mining operation.
8 8'7

6. Dominican R~enblic

Article 5 of the Dominican Republic's Constitution of 1966 states that:

" t!he corresponding territorial sea and the submarine surfaces and subsoil, as

well as the air space above them, are also parts of the national territory. The

extent of the territorial sea, of the air space, and of the contiguous zone and

its defense, as well as of the submarine surface and subsoil and the utilization

thereof, shall be fi~ed and regulated by law." On August 11, 1964, the Domin-

Id. at 340.

Mining and Petroleum Legislation at 113-114, supra note 357.

Id. at 1I6-117.

Garcia-Amador, Law of the Sea at 18, supra note 114.
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ican Republic ratified the Geneva Convention on the Continental Shelf. Act

186 of September 6, 1967, is the domestic legislation which applies the jurisdic-

tional formula created in the Geneva Convention to the continental shelf of the

Dominican Republic. Article 7 of this Act states;

The Dominican State shall exercise sovereign rights over
the continental shelf for the purpose of exploring it and exploit-
ing its natural resources. No person shall therefore undertake
these activities without express consent of the Dominican State.

For the purposes of this article, the term "continental
shelf" means  a! the seabed and subsoil of the submarine areas
adjacent to the coast but outside the area of the territorial
sea, to a depth of 200 metres, or, beyond that limit, to where
the depth of the superjacent waters admits of the exploitation
of the natural resources of the said areas;  b! to the seabed
and subsoil of similar submarine areas adjacent to the coasts of

390
islands under Dominican sovereignty.'

Law 4,532 of August 31, 1956, creates the legislative framework for develop-

ment of petroleum resources found in the territory and continental shelf of the

Dominican Republic. Article I of Law 4,532 states that all petroleum reserves are

the property of the state and that these reserves may be exploited by private per-

sons under contracts arranged with the government. The length of duration of the

exploitation contract and the size of the area over which the contract is granted

is subject to individual negotiation. Article 4 of Law 4,532 allows foreign

persons  physical or juridical! to obtain contract rights to develop and exploit

petroleum resources under the condition that they accept the exclusive jurisdic-
391

tion of Dominican courts and legislature to interpret these contract rights.

Legislation concerning non-petroleum mining operations on the continental

shelf are contained in Law 4,550 of September 23, 1956. Exploration permits399

National Claims at 27, supra note 370.

15 United Nations Series at 77-78, supra note 109,

391 Mining and Petroleum Legislation at 128, supra note 357.

Id. a t 121.
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are granted under this law for a maximum of two years. Once a deposit is dis-

covered, an exploitation concession may be granted for an unlimited time.393

The duration of the exploitation concession and the area which the concession

convers is again a matter of individual contract. Foreign physical or juridical

persons may obtain exploitation contracts if they submit themselves to the juris-

diction of Dominican Courts and legislature, Law 4,550 also contains various

reasonable taxes and a graduated schedule of royalties to be imposed on mining

operations. The scale goes from five per cent of the net profit for the first

five years of a concession to thirty per cent of the net profit after the twenty-

fifth year of the concession. 3<34

7. Ecuador

Article 625 of the Civil Code of Ecuador, passed in conjunction with the

Legislative Decree of March 6, 1951, declares that Ecuador maintains sovereign

jurisdiction over all resources of the continental shelf of the Ecuadorian coasts

to a depth of 200 meters. This Article has been amended by Article 628 of the

Civil Code, enacted November 20, 1970, which states that the Ecuadorian territor-

ial sea extends 200 nautical miles from the low water mark. Article 628 further

states that the soil and subsoil of the seabed under the 200 mile territroial sea

s9sis part of the public domain of Ecuador,'

The basic legislation concerning petroleum development is contained in the

petroleum law of August 19, 1961, and in the supplements to this law contained in

Decree 1,464 of June 30, 1965, Decree 1,208 of October 7, 1966, and Regulation 1,844

of October 28, 1966. This body of the law.allows the Ministro-Juez de Minas

Id. at 123.

Id. at 125-126.

Garcia-Amador, Law of the Sea at 20-21, supra note 114.

Mining and Petroleum Legislation at 146, supra note 357.
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to grant concession contracts for a maximum period of forty years.

The Ecuadorian petroleum legislation allows foreign. persons or companies

39 /
having the legal domicile in Ecuador to negotiate concession contracts, Branch-

es of foreign corporations are subject to the same regulations as local corpora-

tions.
398

Concession contracts are subject to the overall mining code, but most

details of the contract are determined by individual negotiation. Concessions by

denouncement are handled in the same manner. Royalties on petroleum obtained from

the continental shelf and territorial seas are subject to a lower rate schedule

than onshore operations. Royalties may not exceed a maximum of nine per cent of

net production, " No taxes may be imposed specifically on one or more petroleum

400
companies.

Basic legislation on non-petroleum mining in Ecuador is contained in the

General Mining Law of February 5, 1937, the General Mining Law of September 19,

1961, Decree 2,671 of December 1, 1965, Supreme Decree 1,208 of October 7, 1966,

and Agreement 1,844 of December, 1966. This general mining legislation vests all

mineral wealth in the state and indicates that the state shall preferably exploit

directly this wealth. However, the state may grant concessions to natural or

401
juridical persons and does retain the privilege of expropriating these grants.

Concessions may be granted to foreigners, but very strict controls are maintained

40'
over such grants. The Ministro-suez de Minas grants such concessions.

Id. at 146-147.

Price Waterhouse and Company, Information Guide for Doing Business in Ecuador at
9 �968! .

Mining and Petroleum Legislation at 150-151, supra note 357.

For more information on special tax provisio~s relating to the petroleum in-
dustry see Price Waterhouse at 19, supra note 399.

Mining and Petroleum Legislation at 130, supra note 357.

Id, at 135-136,
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License fees, taxes, and royalties are regulated by Article 102 through

113 of the Mining Code. License fees of six per cent of the gross value of

monthly output plus other standard small fees comprise the majority of taxes im-

posed on mining. The concessionaire must also pay income taxes and sales taxes

imposed by statutes. 403

8, El Salvador

A Legislative Decree issued February 21,, 1951, fixed El Salvador's claim

of sovereignty over the continental shelf at a depth of 200 meters. This legis-

lation was altered by Article 8 of the Constitution of 1962 which states: « t!he

territory of the Republic within its present boundaries is irreducible; it includes

the adjacent sea within a distance of 200 marine miles measured from the line of

lowest tide, and it embraces the space above, the subsoil, and the corresponding

continental shelf." It has been surmised that the ?00 mile claim is more directed
«4os

at protecting fishing rights than at claiming jurisdiction over the continental

shelf. The abundance of domestic legislation concerning fishing rights in the 200

mile zone would seem to support this conclusion. The fact remains, however, that

406El Salvador neither signed not adhered to the Geneva Convention' She has specific

legislation which does plainly claim 200 mile sovereign jurisdiction over the

seabed and subsoil. Considering the realities that exist in the international com-

munity at the moment, it is unlikely that development of non-living resources of

the continental shelf to a distance of 200 miles will be permitted without the

express consent of El Salvador. Until further clarification, it would be unwise

for foreign investors to attempt to develop non-living resources in this area with-

Id. at 138.

National Claims at 28, supra note 370.

Garcia-hmador, Law of the Sea at 22, supra note 114.

Id. at 22-23,
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out prior consent,

Petroleum development is covered in separate legislation in the Mining Code

of Kl Salvador. Ownership of petroleum reserves vesta in the state. Exploration

concessions, the terms of which are subject to contract negotiations, are granted

by the executive branch, The holder of an exploration concession also has prefer-

ence in obtaining an exploitation concession. Those who seek an exploitation con-

cession must agree to give the state at least fifty per cent of distributed profits,

Foreign persons or companies seeking exploitation concessions must agree to estab-

lish domicile in San Salvador, have legal representatives reside there, and must

also expressly agree to submit to the laws of El Salvador.

El Salvador's General Mining Code dates from Nay, 1922, and was later sup-

plemented in 1953. Legislative Decree 2,326 of January 29, 1957, created a Depart-

ment of Economic Promotion which supervises mining enterprises and grants conces-

sions

Article 137 of the Mining Code states that the subsoil belongs to the state

and that the state may grant concessions for the exploitation of the resources of

the subsoil. Article 17 of the Mining Code provides that mining properties may

be expropriated if the act of expropriation complies with provisions in the Mining

Code.

Exploration permits are granted by the Department of Economic Promotion.

These permits are granted for areas with a maximum radius of 500 meters. Article

32 of the Mining Code provides that once discovery is made, the discoverer may de-

40anounce his discovery and apply for a concession. The Department of Economic

Promotion may then grant up to ten contiguous claims to the discoverer for exploita-

Mining and Petroleum Legislation at 163-164, supra note 357,

Id. at 155-157.
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tion. Taxes imposed on the exploitation of non-living resources are determined

by the Department of Economic Promotion.

9. Guatemala

Article 3 of the Guatemalan Constitution of 1965 states that "Guatemala

exercises full sovereignty and dominion over its territory which includes soil,

subsoil, continental shelf, territorial waters, and the space above these, and

the natural resources and wealth existing therein, without prejudice to free navi-

gation by sea and air in conformity with law and provisions of international

treaties and agreements." Guatemala signed and ratified the Geneva Convention<>4os

on the Continental Shelf. However, the 200 meters plus exploitability formula

of the Geneva Convention. has not been enacted in its domestic legislation. The

only mention of the outer limits of Guatemalan jurisdiction over the continental

shelf is contained in the Petroleum Code enacted by Legislative Decree 345 of

July 7, 1955. This Decree provides that all petroleum resources within the outer

limits of the continental shelf are subject to sovereign jurisdiction of the

state. These claims to sovereignty over the outer limits of the continental410

shelf are not in conflict with the Geneva Convention. As long as the resources

af the outer limits of the continental shelf are not at a depth that disallows

exploitability, Guatemala may be classed as one of those nations whose jurisdic-

tional claims in this regard are consistent with the Geneva Convention.

As mentioned above, Decree 345 of July 7, 1955, created a Petroleum Code

which regulates the petroleum industry in Guatemala. Article 1 of the Code states

that all petroleum reserves are the property of the state. Article 3 provides

Garcia-Amador, Law of the Sea at 24, supra note 114.

Id. a t 24.
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that the government may grant concessions for petroleum exploration and exploita-

tion to all legally qualified persons, either national or foreign. Any foreign

persons wishing to obtain grants must establish residence in Guatemala or appoint

a qualified attorney to conduct those operations. Exploration permits are granted

for not less than 5,000 hectares and not more than 400,000 hectares. No one

person or company may obtain exploration permits for more than 400,000 hectares.

These exploration permits are granted for six years but may be extended for a

maximum of four more years. Exploitation rights are granted only to holders of

exploration rights and are limited to areas not greater than 25,000 hectares, 411

No one person may be granted exploitation concessions for areas totaling more than

200,000 hectares. These exploitation concessions are granted for a period of

forty years. Foreign concession owners are subject to income tax on income derived

from petroleum operation in Guatemala. " Royalty payments and additional

taxes are provided for in Articles 128-147 of the Code.

The General Mining Code which regulates exploitation of other mineral re-

sources besides petroleum was created by Articles 127 and 214 of the 1.956 Con-

stitution and Decree Law 342 of April 22, 1965. Article 214 of the Constitution

4zsvests title to all mineral deposits in the state. Exploration concessions are

414granted by the Ministry of Economy. These concessions are for areas not less

than ten square kilometers nor more than 5,000 square kilometers and last for a

416period of not less than one year nor more than three years. Exploitation con-

* Mining and Petroleum Legislation at 176-179, supra note 357.

Id. at 179-180.

Id, at 165.

Id. at 166.

Id. at 167.
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cessions are also granted by the Ministry of Economy. Both exploration and ex-

ploitation concessions are available to any juridical person resident in Guatema-
41sla. These exploitation concessions are granted for a period of forty years

but may be extended an additional twenty years. No one person or company may417

hold exploitation concessions for an area larger than 500 square kilometers.

Holders of exploration and exploitation concessions under the Mining Code are

subject to pay taxes on concession rights, surface taxes, royalties, and income

41s
taxes,

10, Honduras

Article 5, paragraph 3 of the Honduran Constitution of 1965 declares that

the state has sovereign jurisdiction over "the bed and subsoil of the submarine

platform, continental and insular shelf, and other underwater areas adjacent to

its territory outside the zone of territorial waters to a depth of two hundred

meters or to the point where the depth of the superjacent waters, beyond this

41 olimit, permits the exploitation of the natural resources of the bed and subsoil."

Oddly enough, though Honduras adheres to the Geneva formula for jurisdiction over

the continental shelf, it has not signed or ratified the Convention.

Exploration and exploitation of the petroleum reserves of Honduras is con-

trolled by Legislative Decree 4 of October 25, 1962. Petroleum reserves are4so

declared to be the property of the state. The state, therefore, has the right to

grant concessions and to expropriate the concessions in the public interest.

Permits for reconnaissance, exploration, and exploitation may be awarded to for-

Id. at 168.

Id. at 169.

Id. at 173.

Garcia-Amador, Law of the Sea at 26, supra note 114.

J ~ Zacapa, Laws of Honduras at 125, supra note 295.
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eigners if they prove their financial capacity and their ability to handle tech-

nical aspects of petroleum development. An exploration concession is exclusive.

It lasts for a period of six years and may cover an area of not less than 5,000

hectares and not more than 400,000 hectares. There is a graduated tax schedule

on each hectare included in the exploration concession,

Concessions for exploitation of petroleum in the submarine platform, con-

tinental shelf, and insular. shelf may be granted to foreign concessionaires. No

one natural or juridical person may be given concessions for exploitation of more

than 500,000 hectares. These concessions are granted for a period of forty years

4 1and may be extended for an additional twenty years,

An exploitation concessionaire is obligated to supply a portion of the petro-

leumextracted from the reserves to meet the domestic demands of Honduras and to

pay a graduated surface tax, a twelve and one-half per cent royalty, and income

taxes. The total amount of taxes and royalties may not exceed fifty per cent of

4? 2
the net profit from the petroleum operations conducted in Honduras.

The General Mining Code of Honduras was created by Decree 64 of February 15,

1937, and supplemented by Legislative Decree 3 of December 11, l939, and Decree

119 of March 13, 1950. Article 1 thereof vests ownership of all mineral deposits

in the state. All mineral deposits except uranium, uranium salts, and thorium

may be conceeded to foreign developers for exploitation. Any person having the

legal capacity to own land in Honduras may explore for mineral deposits. Once an

exploitation concession is granted, the concessionaire is obligated to work the
423

mines in accordance with Mining Code technical provisions.

There is also a graduated tax schedule contained in Articles 149-184. Con-

cessions to foreigners are prohibited in mining zones within forty kilometers of

Mining and Petroleum Legislation at 201-204, supra note 357.

Id. at 205-211.

Id. Bt 196-199.
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neighboring countries or seacoasts; or in land on islands, keys, reefs, shoals,

rocks, ledges, or sandbanks. The meaning of these provisions is obscure and

clarification is needed.

11. Mexico

minerals in the state.
428 In the case of non-petroleum mineral resources, how-

C, Sepulveda, Laws of Mexico, supra note 301.

Garcia-Amador, Law of the Sea at 28, supra note 114.

Mining and Petroleum Legislation at 233, supra note 357.

H. Wright, Foreign Enterprise in Mexico at 126 �971! .

ld. at 133.
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On October 29, 1945, President Avila Camacho declared the continental shelf

and subsoil to be within the sovereign jurisdiction of Mexico, Amendments to

Articles 27, 42, and 48 of the Constitution, made January 20, 1960, further es-

tablish Mexico's claim of control over the area and the resources of Lhe conti-

nental shelf.

Though Mexico did not sign the Geneva Convention on the Continental Shelf,

it did adhere to it in 1964. This adherence, plus the language of the 1960

Amendments to the Constitution, seems to put Mexico squarely in line with the

Geneva formula.

Article 27 of the 1917 Constitution, amended January 10, 1934, vests all

ownership of petroleum resources in the state. A decree announced in Diario

Oficial on November 9, 1940, disallows the granting of concessions to develop

petroleum reserves to anyone except the state. Petroleos Mexicanos is the426

governing state authority which administers all activities involving exploration

and exploitation of petroleum in Mexico. Thus the possibility of foreign in-

vestment in petroleum activities is completely foreclosed.

Article 27 of the Mexican Constitution also vests direct ownership of all



ever, concessions may be granted to private foreign individuals. Foreign in-

dividuals wishing to obtain concessions to develop non-living resources must si.gn

a Calvo clause renouncing their right to seek protection from their respective

foreign governments. The state further reserves the right of expropriation for

public benefit. For concessions granted in areas denoted as National Mining430

Reserves at least sixty-six per cent of the capital must be subscribed by Mexican

431nationals and cannot. be transferred to foreigners. Although there is no pres-

ent indication whether the continental she Lves are considered part of the national

reserves, this probably is the case. Consequently, the scope of foreign invest-

ment in developing the non-living resources of Mexico's continental shelf may be

greatly restricted.

Procedure for obtaining concessions for exploration and exploitation in

special reserve areas is the same used for obtaining other concessions. The Sec-

retariat of National Properties may grant exploitation concessions for recovery

432of a maximum of eight different substances in one area, The maximum area a

43single concession may cover is 500 hectares. The total number of claims and

the total area allowable for exploitation varies in accordance with the resource

being exploited. For example, in coal mining operations, a maximum of 8,000 hec-

tares is allowable whereas mining operations for the recovery of gold, silver, lead,

copper, zinc, gypsum, barite, fluorite, silica, iron, titanium, kaolin, and baux-

434
ite are limited to 3,000 hectares per concessionaire.

Id. at 134.

Mining and Petroleum Legislation at 214, supra note 357.

Id. at 225,

Id. at 219.

Id. at 217.
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Price Materhouse and Company, Information Guide for Doing Business in Mexico at
22 �972!.



There are two types of taxes imposed on mining operations by the Law on

Taxation and Promotion of Mining of December 30, 1955. These are surface taxes

*36and production taxes. Certain tax reductions may be obtained to assist small

and medium sized mi~ing operations. 436

12.

Nicaragua has declared in Article 2 of its 1948 Constitution and Article

5 of its 1950 Constitution that its national territory includes adjacent islands,

subsoil, territorial sea, the continental shelf, the submerged lands, the airspace,

437and the stratosphere, There is no specific limit to the zone of the continental

shelf. Since Nicaragua has not signed or adhered to the Geneva Convention, the

exact extent of the jurisdiction claimed over the continental shelf is uncertain.

Nicaragua, by Executive Decree 1-L of April 5, 1965, extended jurisdiction over

fishing activities off the coast of Nicaragua to a distance of 200 nautical miles.
436

In light of this provisio~ it is unlikely that she will freely permit development

of the non-living resources of her continental shelf and seabed within the same

area.

All petroleum deposits found in the con.tinental shelf zones of Nicaragua

belong to the state. Decree 372 of December 2, 1895, governs the development439

of these petroleum resources. The General Law on the Exploitation of Natural Re-

sources allows exploration concessions of a maximum of 900,000 hectares in. the

Pacific Continental Shelf Zone and a maximum of 1,200,000 hectares in the Atlantic

ld. at 227-229.

436 For further information on taxation of mining companies see Price 14aterhouse
at 22-24, supra note 435.

National Claims at 83, supra note 370,

Garcia-Amador, Law of the Sea at 31, supra note. 114.

J. Marenco, Laws of Nicaragua at 187, supra note 307.
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Continental Shelf Zone. Exploitation concessions may be granted for a maximum

area of one half that of the e ploration--450,000 hectares in the Pacific Con-

tinental Shelf and 600,000 hectares in the Atlantic Continental Shelf Zone. The

exploitation concessions are granted for a period of forty years and are renew-

able for an additional twenty years. Any Nicaraguan natural or juridical person

may acquire exploitation concessions. Taxes and royalties on concessions in the

Continental Shelf Zone are reduced from the normal rates.
440

Decree 1,067 of March 20, 1965, contains the Nicaraguan law on the Explora-

tion and Exploitation of Mines and Quarries. The state is the owner of all min-

erals found in the subsoil. Exploration concessions may be granted for a minimum

of 100 square kilometers and a maximum of 5,000 square kilometers. Exploitation

concessions may be granted for areas covering a rectangle of 5 to 20 square kilo-

meters. Natural or juridical persons can hold exploitation concessions for more

than 120 square kilometers. Exploitations may bc granted for a minimum period of

thirty years and a maximum period of fifty years which may be extended for an addi-

tional twenty years. Holders of exploration or exploitation concessions must

441
pay a fixed tax for the grant and surface taxes.

13. Pa nama

Article 1 of Law 31 of February 2, 1967, states: " t!he sovereignty of

the Republic of Panama extends beyond its continental and insular territory and

its inland waters to a zone of territorial sea 200 nautical miles wide, to the

44s
seabed and the subsoil of that zone and to the air space above it." Panama

has not ratified the Geneva Convention on the Continental Shelf.
443

From the

Mining and Petroleum Legislation at 246, 253, supra note 357.

Id, at 236-242.

Garcia-Amador, Law of the Sea at 33, supra note 114.

Id. at 33.
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text of Article 1 there seems to be no doubt of Panama's claim to sovereignty

over the continental shelf to a distance of 200 nautical miles,

Panama has no separate legislation for petroleum mining. Most Panamanian444

mining laws are contained in Decree Law 23 of August 22, 1963, and in Articles

208, 210, and 211 of the Constitution. The Mineral Resources Code of Panama

states that the minerals found in the islands, territorial seas, and continental

shelf and subsoil are Lhe property of the state. Any foreign person, either nat-

ural or juridical, may obtain mining concessions if he retains an authorized

legal representative in the country and has the financial and technical abilities

to carry out his obligations under the concession. The length of time and the

area covered in an exploration or exploitation concession is subject to individual

negotiation, Article 26 of the Mineral Resources Code states the rights and obli-

gations of concessionaires. The payment of surface taxes on each hectare is cov-

ered by Article 210 and 211 of the Constitution. The Concessionaire is also ob-

ligated to pay a graduated rate of royalties on each type of mineral he extracts.

The royalties vary from two and one-half per cent to sixteen per cent of the ne-

446
gotiable gross production.

14, Peru

By Supreme Decree 781 of August 1, 1947, Peru claimed sovereign jurisdic-

tion of its continental or insular submarine shelf to a distance of 200 nautical

miles. Article 14, paragraph 4, of Petroleum Law 11,780 of March 1.2, 1952, de-

fines the continental shelf as "the zone included between the western boundary of

the coastal zone and an imaginary line drawn at a constant distance of 200 miles

University of Panama, A Statement of the Laws of Panama at 104 �966!.

Id. at 96.

Mining and Petroleum Legislation at 259-267, supra note 357.
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from the line of low tide along the coast." Decree Law 18,880 of June 8, 1971,

purports to regulate all exploitation of the minerals of the continental shelf and

seabeds to a distance of 200 nautical miles from the coast. These three dacu-
448

ments leave little doubt about the Peruvian position an jurisdiction over the con-

tinental shelf and seabed,

Law 11,780 af March 12, 1952, Supreme Decree of June 10, 1952, and Law

12,089 of April 1954 comprise the body of Peruvian legislation concerning petro-

leum development. All petroleum deposits are the property of the state. The

state may grant concessions for exploration and exploitation in the continental

shelf zone. Specific legislation has nat been passed dictating the minimum and

maximum areas in the Continental Shelf Zone which may comprise concessions, The

Continental Shelf Zone is considered a National Reserve. Priority is given to the

state or to domestic persons in the awarding of concessions. Foreign persons or

companies may obta.in concessions for developing petroleum in the Continental Shelf

450Zane only if no Peruvian nationals are interested.

Peru's General Mining Law is contained in Decree Law 18,880 of 1971.

The introduction to the General Mining Law states that Decree 18,880 and all the

mining regulations contained therein apply to the development of mineral substances

af the soil and subsoil of the continental sheLf and ocean bed to a distance of

200 nautical miles from the coast. The Code provides specifically for permits to

be issued for prospecting in the Continental Zone Area. These permits shall not

be granted for an area of more than two hundred thousand hectares. The duration

Garcia-Amador, Law of the Sea at 35, supra note 114.

Id. at 36.

H. De. Lavalle, A Statement of the Laws of Peru at 97 �962! ~

Id. at 97-100.

* Ministry of Economy and Finance, General M~inin Law at 1 �971!.
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of a prospecting permit is three years and it may be extended for another two

years upon consent. Exploration and exploitation concessions for areas within the

continental shelf and ocean beds are awarded in areas covering 100 to 10,000

hectares. Exploration concessions last for a period of five years. Exploitation

concessions are not subject to any specific period of duration.4se Exploration

concessions are subject to fee of two soles and fifty centavos per hectare. There

is also a two hundred and twenty sole processing fee. Exploitation concessionairs

are required to pay a ground rent per year of seven soles fifty centavos per hectare

for gold and carboniferous concessions, ninety soles for other metallic conces-

sions.4 s ALL other taxes on mining operations are included in a graduated in-

come tax provision applicable to natural or j uridicial persons who hold mining

concessions.4s4

15, Uruguay's position on the limits of state jurisdiction over the continental
455

shelf and seabed is contained in Article 2 of Law 13,833 of December 29, 1969

which states: "National sovereignty extends to the continental shelf for purposes

of exploration and exploitation of natural resources. The continental shelf con-

sists of the seabed, and subsoil of the submarine areas adjacent to the coasts of

Uruguay, outside the territorial sea up to a depth of 200 meters or beyond that

limit up to a point where the depth of the superjacent waters permits exploita-

tion of the natural resources." ' This jurisdictional formula conforms to the

Id. at 5-7.

ld. at 15-16.

For further information on taxation under the Mining Code and Petroleum Law
see Price Waterhouse and Company, Information Guide for Doing Business in Peru at
40-44 �969!.

Garcia-Amador, Law of the Sea at 38, supra note 114.

I<i. at 38-39,
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guidelines contained in the Geneva Convention on. the Continental Shelf which Uru-

guay has signed but not yet ratified. Law 3,758 of May 6, 1911; Law 8,496 of

October 22, 1929; Law 8,764 of October 15, 1931; Law 9,829 of May 19, 1939; and

Law 9,835 of June 15, 1939, comprise the legislative framework governing petro-

The Administracion Nacional De Combustibles, Alcholleum production in Uruguay.

y Porland  or the ANCAP! is the governmental agency which controls all exploita-

457tion, importation and refining of petroleum products, There is no authoriza-

tion in the legislative framework for foreign investment in the petroleum indus-

16. Venezuela

Mining and Petroleum Legislation at 308, supra note 357.

Id. at 303-305.

147

try.

General mining activities in Uruguay are governed by the Mining Code en-

acted in Law 10,327 of February 28, 1943, Article 484 of the Civil Code, and other

miscellaneous regulations contained in the Commercial Code. Though the Mining

Code states that all minerals are the property of the state, any citizen or com-

pany domiciled in tjruguay may obtain an expl oration permit from the Inspecion

General de Minas. These exploration permits cover a maximum area of 2,000 hec-

tares and last for a period of ten months, After minerals have been found, either

a provisional or a permanent concession may be granted. Provisional concessions

are granted for a period of one year and may be extended for two more years to

allow a company to conduct operations to determine whether the deposit may be

profitably developed. Ef the deposit contains commercially significant amounts

of ore, then a permanent concession which lasts for seventy-five years and covers

a maximum surface area of 200 hectares may be granted. All mining concessions are

458
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Venezuela ratified the Geneva Convention on the Continental Shelf.4s9

Prior to the 1958 Convention, Venezuela enacted domestic legislation which claimed

sovereign jurisdiction over the seabed and subsoil in accordance with the

formula later approved in the Geneva Convention. Article 4 of the Act of July

27, 1956, Concerning the Territorial Sea, Continental Shelf, Fishery Protection,
and Airspace states: "The Republic of Venezuela shall own and have sovereignty
over the seabed and subsoil of- the submarine shelf adjacent to the territory oi

the Republic of Venezuela outside the area of the territorial sea to a depth of

200 meters or, beyond that limit, to where the depth of the waters admits of ex-

ploitation of the resources of the sea-bed and subsoil in accordance with tech-

nical progress in exploration and exploitation,"4"o

The Venezuelan Law on Hydrocarbons was amended on August 7, 1967. Article

3 still allows concessions to be granted for petroleum exploration and exploita-

tion in accordance with Article 126 of the Constitution. The senate authorizes
461concession agreements. Concession applications are first submitted to the

46sMinistry of Mines and Hydrocarbons. Exploration concessions last for five years

and cover areas of 10,000 hectares, Exploitation concessions are awarded in par-
4eaeels of 500 hectares for a period of forty years. ' There is a surface tax on

exploitation and exploration concessions, a royalty amounting to sixteen and two-

thirds per cent of production and also various generaL taxes, legal fees, and in-
464come tax provisions concerning petroleum operations.

Garcia-Amador, Law of. the Sea at 40, supra note IL4.

15 United Nations Legislative Series at 472, supra note 109.
461

Mining and Petroleum Legislation at 317, supra note 357.

Id. at 320.

Id. at 322.

464
For more information concerning taxation on the mining and hydrocarbon in-

dustry see Price Waterhouse and Company, Information Guide for Doing Business in
Venezuela at 1  supplement to 1969 edit.ion of May 1972.!
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The regulations concerning general mining are contained primarily in the

Mining Law of December 28, 1944, and the regulations published on the same date,

Foreign persons who are legally competent may be granted concessions. Explora-

tion concessions are granted for ?,000 hectare areas and last for a maximum of

asFtwo years. Exploitation concessions may be granted for a maximum of 500 hec-

tares for vein or strata deposits and 1,000 hectares for alluvial deposits. No

one company or person may own exploitation concessions for areas greater than

10,000 hectares for vein or strata deposits and 20,000 hectares for alluvial de-

posits. These exploitation concessions last for a maximum period of fifty years

in the case of vein or strata deposits and twenty-five years in the case of al-

luvial deposits. All exploitation concessions are subject to surface taxes, tax-

466
es on exploitation and other governmental fees.

Mining and Petroleum Legislation at 311, supra note 357,

Id. at 312-313.
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APPENDIX A -- Massachusetts

An Act

Relative to the Territorial Waters of the Commonwealth and Extending the
Authority of the Director of the Division of Marine Fisheries:

Whereas, the deferred operation of this act would tend to defeat
its purpose, which is, in part, to provide forthwith the extension
of additional authority to the director of the division of Marine
Fisheries in order to implement on an emergency basis certain rules
and regulations relative to the marine resources of the Commonwealth
so as to avert an ecological crisis and prevent the possible
annihilation of such resources, therefore it is hereby declared to
be an emergency law, necessary for the immediate preservation of the
public health, welfare and convenience.

Be it enacted by the Senate and House of Representatives in General Court assembled,

and by the authority of the same, as follows'.

Section l. Section 17 of Chapter 130 of the General Laws as amended by
Section 1 of Chapter 438 af the Acts of 1968 is hereby further amended by
inserting after paragraph  9! the following new paragraph:- �0! Notwith-
standing any contrary provision of law, with the exception of Chapter 130
of the General Laws of the Commonwealth of Massachusetts, adopt, amend,
or repeal all rules and regulations, with the approval of the Governor,
necessary for the maintenance, preservation and protection of all Marine
Fisheries Resources between the mean high water mark of the Commonwealth
and a straight line extension of the lateral boundaries of the Commonwealth
drawn seaward to a distance of 200 miles or to a point where the water
depth reaches 100 fathom, whichever is the greatest. Any person, firm or
corporation convicted of violating any rule ox regulation authorized under
the provisions of this paragraph shall be punished by a fine not to exceed
ten thousand dollars  $10,000.! ~ Violatxons may be prosecuted in any
superior court within the Commonwealth of Massachusetts.
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APPENDIK B -- Maine

In the Year of Our Lord One Thousand Nine Hundred and Seventy-Two

Joint Resoultion Petitioning the Honorable Wi1.liam P. Rogers, Secretary
of State, and the Maine Congressional Delegation for United States Custody
of Marine Resources on the Continental Shelf.

Whereas, the living resources found in the waters adjacent to the State of Maine
and associated with the continental shelf and slope of the United States are essen-
tial1 to the seafood needs of the State of Maine and the nation; and

Whereas, these Living marine resources are gravely endangered from unrestrained
harvesting and fishing; and

Whereas, the United States, because it lacks adequate jurisdiction over all domestic
and foreign fishing in the area in which these resources are found, is unable to
provide proper protection and management for the conservation of these living
marine resources; and

Whereas, the State of Maine has traditionally depended upon its commercial fishing
industry for a major portion of its coastal income', and

Whereas, the State- of Maine believes that, because of a further decline in the
fish stocks in this area as a result of continued heavy fishing pressures by foreign
distant waters fleets, the living marine resources are in danger of crit ical de-
pletion; and

Whereas, the State of Maine is convinced that the harvesting of these living marine
resources on a sustained basis can be continued only if a greater measure of juris-
diction is given to coastal authorities; now, therefore, be it

Resolved: That We, the Members of the. 105th Legislature of the State of Maine
now assembled in special session, go on record as petitioning the Honorable William
P. Rogers, Secretary of State of the United States, and members of the Maine
Congressional Delegation to use every effort at their command to establish a
legal basis so that the United States shall become the custodian of all. living
marine resources on the continental shelf and its slope, including all such living
resources in the water column above the continental shelf and its slope, so that
these resources may be harvested in a manner which would provide proper conser-
vation and wise utilization; and that in addition to such management, the United
States would have the rights to the preferential control and use of such living
marine resources on the bottom and in the water column above the continental
shelf and its slope as is now provided for the nonliving resources of this area;
and that such fishery jurisdiction be qualified to permit controlled harvesting
inside said United States fishery zone of species not fully utilized by United
States vessels; and be it further

Resolved: That a copy of this Resolution, duly authenticated by the Secretary of
State of the State of Maine, be transmitted forthwith by him to said Secretary of
State of the United States and to each member of the Maine Congressional Delegation
with our thanks for their prompt attention to this vitally important matter.
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APPENDIX C -- Rhode Island

An act Ammending the General Laws so as to Extend the Jurisdiction of the
State of Rhode Island and Providence Plantat ions Over the Territorial Sea.

Preamb le

Whereas, The current provision in section 42-1-1. of the general laws on Rhode
Island' s jurisdiction over tidal waters and the subsoil beneath them does not
extend jurisdiction fully over that area which congress has admitted to be sub-
ject to this state's jurisdiction in the submerged lands act of 1953, nor does
it extend jurisdiction as fully as is permitted under the Geneva convention on
the territorial sea and the contiguous zone of 1958 and appli.cable precedents of
the United States supreme court, and

Whereas, The state of Rhode Island is currently involved in Litigation with the
federal government before the United States supreme court together with other
Atlantic coast states to assert the full historical rights of this state to an
even farther jurisdictional limit insofar as those rights accrued under charter
grants and acts of administration and dominionby the Rhode Island colonies and
the independent country of Rhode Island prior to its entry into the United States,
and

Whereas, On March 6, 1643, at the general assembLy of the town of Newport, it was
ordered that. ail the sea Banks are free for fishing to the town of Newport; and

Whereas, ln the Royal charter of King Charles the Second granted in 1663, occur
the following paragraphs:

Provided alsoe, and oure expresse will and pleasure is, and wee doe, by these
presents, for us, our heirs and successours, ordaine and apoynt, that these
presents shall. not in any manner hinder any of oure lovinge subjects, whatsoever,
from useing and exercising the trade of fishing upon the sayd coast, of New
England in America', but that they, and every one of them shall have full and
free power and liberty to continue and use the t rade of fishing upon the sayd
coast, in any of the seas thereunto adjoining or any arms of the seas, or salt
water, rivers and creeks, where they have been accustomed to fish:

And Further, for the encouragement of the inhabitants of our sayd Colony of
Providence Plantations to sett upon the business of takeing whales, itt shall be
lawful for them, or any of them, having struck whale, dubertus, or other fish, itt
or them to pursue unto any part of the coaste, and into any bay, river, cove,
creeke, or shoare belonging thereto, and itt or them, upon the same coaste, if in
the same bay, river, cove, creeke, or shoare belonging thereto, to kill and order
for the best advantage, without molestation, they making noe willful waste or
spoyle, any thinge in these presents contained, of any other matter or thing, to
the contrary notwithsLanding.

And further a Lsoe wee are grat iously pleased-'..":"that if any of the inhabitants
of our sayd Colony' "'be industrious in the discovery of fishing banks, in or
about the sayd Colony, wee wili., from tyme to tyme, give and allow all due and
fitting encouragement therein, as to others in cases of like nature, and

Whereas, ALso, in setting forth the bounds of the colony the charter states after
describing the lands granted on the continent, "together with Rhode Island, Block
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Island, and all the rest of the islands and banks in the Narraganset t Bay and
bordering upon the coast of the tract aforesaid  Fisheres Island only excepted!
"---to have and to hold the same+*+", and

Whereas, This territory in which always Block I:sland has been included, has
remained in the possession and government of the colony and state of Rhode Is-
land from the charter's granting continuously to the present day ~

Whereas Geographic and geologic study have shown that Block Island is an un-
doubted portion of the great skerry island screen unbroken from Long Island to
Nantucket, not a lone "socalled Ocean Island," and

Whereas The decision of the international court of justice in the Norwegian
Fisheries Case provided that where history and geography called for the ascrip-
tion of internal waters within baselines to a coastal state; the court sa deter-
mined it, and

Whereas The decision in 1966 of the supreme court of the United States incorporated
the Norwegian Fisheries Case into the laws of the United States governing the
maritime boundaries of the state of the United States,'

It is enacted by the General Assembly as follows:

Section 1. Section 42-1-1 of chapter ] entitled "Sovereignty and jurisdiction of
state" in title 42 of the general laws is hereby amended to read as follows:

"42-1-1. EXTENSION OF BOUNDARIES INTO SEA.
Excepting those boundaries agreed on by treaty with the state of New York, the
seaward boundaries of this state are the base lines shown on the map hereunto
attached.

The territorial waters of this state and the submerged lands thereunder enuring
to this state extend seaward from the aforementioned base lines. The boundary of
counties bordering on the sea extends to the uttermost limit of the state.

Sec. 2. This act shall take effect upon its passage.

153



V

O O

VII
V' 0

0  II «I'

Ch
* 0«I Pf
V UI
8 6 rt
C ill V'

g
rt

W 0
0
n

ID 0 0
«6 g PT
m

V
fb V.

Ib Vl

Vl
CI

D

Ol
«R

o aO O

4J

O O

I
O
I D

CI
CI 0

V 0

0

4J
LB
O

I
O
IO Cl

O O

C hl

M O

CD
CI

O
O

CO

a

Vl

Cl
O

Cl
IO O C!

O

I
O
f

0

I
O
CI

I

a
hD

O

e

O
C «JIC a

C>

00

I
O
IO O OO O Cl

O
0O

Vl

C CO
Co
0!

O

Vl

O

O IVl

Co

hJ
C CÃ>

O
O

O C!
O

P
LJI

a a

I
O

O
CI

hJ
 JI

I a Cl

154

0
0

~ g

0 'tj

V
0

8
Ill 0
ttl
IA

I«I
tb
«0
$

N V
V. n

C
«II



APPENDIX E -- Agreement Between the Government of the United States of America
and the Government of the Federative Republic of Brazil Concern-
ing Shrimp

The Parties to this Agreement,
Note the position of the Government of the Federative Republic of Brazil,
that it considers its territorial sea to extend to a distance of 200 nautical

miles from Brazil's coast,
that the exploitation of crustaceans and other living resources, which are close-

ly dependent on the seabed under the Brazilian territorial sea, is reserved to
Brazilian fishing vessels, and

that exceptions to this provision can only be granted through international agree-
ments,

Note also the position of the Government of the United States of America that it
does not conside~ itself obligated under international law to recognize territorial
sea claims of more than 3 nautical miles nor fisheries jurisdiction of more than
12 nautical miles, beyond which zone of jurisdiction all nations have the right
to fish freely, and that it does not consider that all crustacenas are living or-
ganisms belonging Co sedentary species as defined in the 1958 Geneva Convention
on the Continental Shelf, and further
Recognizing that the difference in the respective juridical positions of the

Parties has given rise to certain problems relating to the conduct of shrimp
fisheries,
Considering the tradition of both Parties for resolving international differences

by having recourse to negotiation,
Believing it is desirable to arrive at an interim solution for the conduct of

shrimp fisheries without prejudice to either Party's juridical position concern-
ing the extent of territorial seas or fisheries jurisdiction under international
law,
Concluding that, while general international solutions to issues of maritime

jurisdictio~ are being sought and until more adequate information regarding the
shrimp fisheries is available, it is desirable to conclude an interim agreement
which takes into account their mutual interest in the conservation of the shrimp
resources of the area of this Agreement,
Have Agreed as Follows:

ARTICLE I

This Agreement shall apply to the fishery for shrimp  Penaeus  M.! duorarum
notialis, Penaeus braziliensis and Penaeus  M. ! aztecus subtilis! in an area of
the broader region in which the shrimp fisheries of the Parties are conducted,
hereinafter referred to as the "area of agreement" and defined as follows: the
waters of f the coast of Brazil having the isobath of thirty �0! meters as the
south-west limit and the latitude 1 north as the southern. limit and 47 30' west
longitude as the eastern. limit.

ARTIC1.E II

1. Taking inta account their common concern with preventing the depletion of
the shrimp stacks in the area of agreement and the substantial difference in the
stages of development of their respective fishing fleets, which results correspond-
ingly in different kinds of impact on the resources, the two Parties agree that,
during the term of this Agreement, the Government of the Federative Republic of
Brazil is to apply the measures set forth in Annex I to this Agreement and the
Government of the United States of America is to apply the measures set forth in
Annex II to this Agreement.
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2. The measures set forth in Annexes may be changed by agreement of the Parties
through consultation pursuant to Article X.

ARTICLE III

I. Information on catch and effort and biological data relating to shrimp fish-
eries in the area of agreement shall be collected and exchanged, as appropriate,
by the Parties. Unless the Parties decide otherwise, such exchange of information
shall be made in accordance with the procedure described in this Article.

2. Each vessel fishing under this Agreement shall maintain a fishing log, ac-
cording to a commonly agreed model. Such fishing logs shall be delivered quarter-
ly to the appropriate Party which shall use the data therein contained, and other
information it obtains about the area of agreement, to prepare reports on the
fishing conditions in that area, which shall be transmitted periodically to the
other Party as appropriate.

3. Duly appointed organizations from both Parties shall meet in due time to ex-
change scientific data, publications and knowledge acquired on the shrimp fisheries
in the area of agreement.

ARTICLE IV

l. The Party which under Article V has the responsibility for enforcing obser-
vance of the terms of the Agreement by vessels of the other Party's flag shall re-
ceive from the. latter Party the information necessary for identification and other
enforcement functions, including name, port of registry, port where operations are
usually based, general description with photograph in profile, radio-frequencies
by which communications may be established, main engine horsepower and speed,
length, and fishing method and gear employed.

2. Such information shall be assembled and organized by the flag Government and
communications relating to such information shall be carried out each year between
the appropriate authorities of the Parties,

3. The Party which receives such information shall verify whether it is complete
and in good order, and shall inform the other Party about the vessels found to com-
ply with the requirements of paragraph 1. of this Article, as well as about those
which would, for some reason, require further consultation among the Parties.

Each of those vessels found in order shall receive and display an identifi-
cation sign, agreed between the Parties,

ARTICLE V

I. In view of the fact that Brazilian authorities can carry out an effective
enforcement presence in the area of agreement, it shall be incumbent on the Gov-
ernment of Brazil to ensure that the conduct of shrimp fisheries conforms with the
provisions of this Agreement.

2. A duly authorized official of Brazil, in exercising the responsibility de-
scribed in paragraph I of this Article may, if he has reasonable cause to believe
that any provision of this Agreement has been violated, board and search a shrimp
fishing vessel. Such action shall not unduly hinder fishing operations. When,
after boarding o» boarding and searching a vessel, the official continues to have
reasonable cause to believe that any provision of this Agreement has been violated,
he may seize and detain such vessel. In the case of a boarding or seizure and
detention of a United States vessel, the Government of Brazil shall promptly in-
form the Government of the United States of its action.

3. After satisfaction of the terms of Article VI as referred to in paragraph
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4 of this Article, a United States vessel seized and detained under the terms of
this Agreement shall, as soon as practicable, be delivered to an authorized of-
ficial of the United States at the nearest port to the place of seizure, or any
other place which is mutually acceptable to the competent authorities of both
Parties. The Government of Brazil shall, after delivering such vessel to an
authorized official of the United States, provide a certified copy of the full
report of the violation and the circumstances of the seizur and detention.

4, If the reason fo; seizure and detention falls within the terms of Article
II or Article IV, paragraph 4 of this Agreement, a United States vessel seized
and detained shall be delivered to an authorized official of the United States,
after satisfaction of the terms of Article VI relating to unusual expenses.

5. If the nature of the violation warrants it, and after carrying out the pro-
vision of Article X, vessels may also suffer io-feiture of that part of the catch
determined to be taken illegally and forfeiture of the fishing gear.

6. In the case of vessels delivered to an authorized official of the United
States under paragraphs 3 or 4 of this Article, the Government of Brazil will be
informed of the institution and disposition of any case by the United States.

ARTICLE VI

In connection with the enforcement arrangements specified in Article V, includ-
ing in particular any unusual expenses incurred in carrying out the seizure and
detention. of a United States vessel under the terms of paragraph 4 of Article V,
and taking into account Brazil's regulation of its flag vessels in the area of
agreement, the Government of Brazil will be compensated in an amount determined
and confirmed in an exchange of notes between the Parties. The amount of compen-
sation shall be related to the level of fishing by United States nationals in the
area of agreement and to the total enforcement activities to be undertaken by the
Government of Brazil pursuant to the terms of this Agreement,

ARTICLE VII

The implementation of. this Agreement may be reviewed at the request of either
Party six months after the date on which this Agreement becomes effective, in
order to deal with administrative issues arising in connection with this Agree-
ment.

ARTICLE VIII

The Parties shall examine the possibilities of cooperating in the development
of their fishing industries; the expansion of the international trade of fishery
products, the improvement of storage, transportation and marketing of fishery
products; and the encouragement of joint ventures between. the fishing industries
of the two Parties.

ARTICLE IX

Nothing contained in this Agreement shall be interpreted as prejudicing the
position of either. Party regarding the matter. of territorial seas or fisheries
jurisdiction under international law,

ARTICLE X

Problems concerning the interpretation and implementation of this Agreement shall
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be resolved through d ip lorna tie channels.

ARTICLE XI

This Agreement shall enter into force on a date to be mutually agreed by ex-
change of notes, upon completion of the internal procedures of both Parties, and
shall remain in force until January 1, 1974, unless the Parties agree to extend
it.

In Witness Whereof the undersigned Representatives have signed the present
Agreement and affixed thereto their seals.

Done in duplicate, this ninth day of May, 1972, in the English and Portuguese
languages, both texts being equally authoritative.

For the United States of America:

WILLIAM M. ROUNTREE

For the Federative Republic of Brazil:
MARIO GIBSON BARBOZA

ANNEX I

 a! Prohibition of shrimp fishing activities, for conservation purposes, in
spawning and breeding areas;

 b! Prohibition of the use of chemical, toxic or explosive substances in or
near fishing areas;

 c! Registry of all fishing vessels with the Maritime Port Authority  Capitania
dos Portos! and with SUDEPE;

 d! Payment of fees and taxes for periodical inspections;
 e! Use of the SUDEPE fishing logs to be returned after each trip or weekly;
 f! Prohibition of the use of fishing gear and of other equipment considered

by SUDEPE to have destructive effects on the stocks;
 g! Prohibition of discharging oil and organic waste,

ANNEX II

 a! Not more than 325 vessels flying the United States flag shall fish for
shrimp in the area of agreement and the United States Government undertakes to
maintain a presence of no more than 160 of those vessels in the area at any one
time. Such vessels shall be of the same type and have the same gear as those
commonly employed in this fishery in the past, noting that electric equipment for
fishing purposes has not been commonly employed. by boats in this fishery in the
past.

 b! Shrimp fishing in the area of agreement shall be limited to the period from
March 1 to November 30.

 c! Shrimp fishing in that part of the area of agreement southeast of a bearing
of 240 from Ponta do Ceu radio-beacon shall be limited to the period March 1 to
July 1.

 d! Transshipment of catch may be made only between vessels authorized under
this Agreement to fish in the area of agreement.



APPENDIX F -- Agreement Between the Government of the Republic of Chile
and the Government of the Union of Soviet Socialist Republics
on Collaboration in the DeveIopment of Fisheries.

The Government of rhe Republic of Chile and the Government of the Union of Soviet
SociaIist Republics -- inspired by the friendly relations existing between both
countries,

Considering their mutual interest in implementing collaboration in the develop-
ment of fisheries,

Recognizing the need to carry out fishing operations on scientific bases, and
taking into account the preservation of fishing resources, and

Desiring to develop and coordinate tishing investigations, as well as the inter-
change of scientific fishing data and other information arising from fishing
activities of both countries,

Agree on the following:

ART I CLZ

The Government of the Union of Soviet Socialist Republics states its willingness
to cooperate fully with the Government of the Republic of Chile in the development
of its fishing industry, including the project for the construction or readaptation
of one or more fishing ports and their corresponding complementary industrial in-
stallations.

Collaboration in the project and construction or readaptation of one or more
fishing ports and their corresponding complementary industrial installations will
be charged against the credits and under the conditions stipulated in the "Agree-
ment for Technical Assistance and Financing of Specific Projects for the Con-
struction of Industrial Plants and Other Objectives", conctuded between the
Republic of Chile and the Union of Soviet Socialist Republics on January 13, 1967.

The volume and conditions of the aforementioned collaboration will be determined
in the corresponding Protocols of this Agreement and/or the contracts to be signed
by the competent organizations of the Contracting Parties.

ARTICLE LI

The Contracting Parties will coordinate their efforts in the study of Chile's
fishing resources and for this purpose they will carry out joint investigations,
in compliance with common programs.

The Contracting Parties agree to interchange scientific and technical data and
information on fishing, including meetings and consultations of scientists and
specialists for the exchange of experiences in the various branches of the fishing
indust ry.

ARTICLE III

The Government of the Union of Soviet Socialist RepubI.ics will assist the
Government of Chile in the teaching and training of Chilean specialists in
industries and training centers, and in research institutes of the Union of
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Soviet Socialist Republics, including practical production. training in the corres-
ponding Soviet enterprises and fishing vessels'

ARTICLE IV

The Government of the Union of Soviet Socialist Republics will provide technical
assistance to the Government of the Republic of Chi Le for the creation of an
educational center to teach middle level technicians for the fishing industry ~

ARTICLE V

The Government of the Union of Soviet Socialists Republics will charter to the
Government of the Republic of Chile, Soviet fish ing vessels on commercial terms,
having a gross displacement of no less than 900 tons, with their corresponding
fishing gear.

The number, type and terms of charter of the above mentioned vessels will be
determined in the respective contracts to be signed between the competent orga-
nizations of the Contrasting Parties'

ARTICLE VI

The Government of the Republic of Chile will provide service to the fishing
vessels of the Union of Soviet Socialist Republics in accordance with current
Chilean legislation.

The volume, manner! and conditions of the services, as well as the ports where
they can be obtained, will be determined in the corresponding Protocols to be
signed by the competent organizations of the Contracting Parties.

ARTICLE VII

Amortizations of the credit utilized in the construction of the fishing port will
be made in accordance with the conditions set out in article III of the "Agree-
ment for Technical Assistance and Financing of Specific Projects for the Con-
struction of industrial Plants and Other Objectives" signed on January 13, 1967.

However, the Government of the Republic of Chile, within its capabilities, agrees
that the Soviet organizations may use part of the amounts originating from the
payment of amartizations of the aforementioned credit, for payment of the services
provided by the Chilean party to Soviet fishing vessels in Chilean ports> in-
ciuding service provided in the fishing ports to be constructed in compliance
with the terms of this Agreement.

The sum to be allotted to servicing, as well as the procedure for determining
the prices to be paid for these services, will be established in the Protocols
to be signed every year between the competent organizations of the Contracting
Parties.

ARTICLE VIII

The volume and specific conditions of the cooperation referred to in Articles
III and IV of this Agreement will be determined in the contracts or other docu-
ments which may be concluded between the competent organizations of the Con-
tracting Parties.
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ARTICLE IX

The Contracting Parties agree on the creation of a Chilean-Soviet Fishing
Commission, henceforth cai.led "the Commission", for the purpose of e1aborating
and coordinating measures for the implementation of this Agreement.

Each one of the Contracting Parties will designate no more than 3 representatives
on this Commission, within a period of two months from the effective date of this
Agreement.

The Commission will meet. whenever the Contracting Parties consider it advisable,
alternately in the territory of each count ry, at least once every two years.

ARTICLE X

The Commission will perform the following functions:

Develop and propose plans and programs for collaboration in the various
fishing areas and evaluate the results of the implementation of these plans
and programs.

Develop, based on scientific research, recommendations for the preservation
of fishing resources and the development of fishing cn rational bases.

Organize an exchange of experiences in the f ield of administration and ex-
ploitation of the fishing industry fleet, the extraction, conservation, develop-
ment and transportation of fish.

Organize an exchange of experiences in the training of specialists for the
fishing industry.

Organize an exchange of information on prospection work and investigation
of live marine resources carried out by the Ccntract ing Parties.

Study matters related to the technical assistance provided by the Soviet Party
to the Chilean Party as established in this Agreement.

Study other problems which may be submitted to them by the Contracting Parties,
arising from the implementation of this Agreement.

The Commission will make recommendations to the Contracting Parties on the above
mentioned problems, which will be implemented, provided neither of the Contracting
Parties raises any objections within a period of three months. The aforementioned
period may be extended at the request of either of the Contracting Parties.

ARTICLE XI

The present Agreement wii.l come into effect on the date of exchange of communi-
cations regarding the fulfii.lment by the Contracting Parties of the necessary
formalities in compliance with their internal legislation.

The present Agreement will remain in force for a period of 12 years, and it is
understood that it wili. be extended for a similar period if neither of the Con-
tracting Parties terminates if by giving a year's notice before the expiry of the
aforementioned periods
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Signed in the City of Santiago, the seventh of September, 1971, in duplicate,
each copy in Russian and Spanish, both texts being equally valid.
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HUMBERTO MARTONES

For the Government af the

Republic of Chile

ALEXANDER ISHKOV
For the Government of the Union

of Soviet Socialist Republics



APPENDIX G -- Text of the Peruvian-Soviet Agreement for the Development of the
Fishing Industry Signed in Lima

AGREEMENT

between the Governments of the Republic of Peru and the Union of Soviet Socialist
Republics for collaboration on a Project for the Development of the Fishing In-
dustry.

The Government of the Republic of Peru and the Government of the Union of
Soviet Socialist Republics desiring to further strengthen the friendly relations
which exist between their two countries and being mutually interested in coopera-
tion for the development of the fishing industry, have agreed to sign the follow-
ing Agreement.

Article I. The Government of the Union of Soviet Socialist Republics will lend
its collaboration to the Government of the Republic of Peru, beginning in 1971,
in the planning and construction on the north coast of Peru of a Fishing Complex.
with an annual capacity of approximately 180,000 metric tons of fish products
destined for human consumption, including port installations, fish processing
plants and other complementary installations based on the Peruvian technical-eco-

nomic s tud ies of the Complex.

Article II. The assistance for the planning and construction of the Fishing Com-
plex with its industrial and complementary installations, including the supplying
of machinery and equipment as well as the services of Soviet specialists required
for the planning, construction and initiation of the Complex, will be charged
against the credit provided and according to the condition stipulated in the
Machinery and Equipment Supply Agreement between the Union of Soviet Socialist
Republics and the Republic of Peru signed on 25 August 1970.

The sums and conditions of the above mentioned loan will be established in
complementary Protocols to this Agreement and/or in Contracts signed between the
competent agencies of the Contracting Parties,

Article IIl. The credit utilized for the construction of the Fishing Complex,
granted in accordance with the Machinery and Equipment Supply Agreement of 25
August to the Republic of Peru, will be able to be. repaid by Peru through the
offer of Peruvian goods to the Union of Soviet Socialist Republics as well as
by the provision of services to Soviet ships entering Peruvian ports because of
the collaboration between the Parties in carrying out this project for the de-
velopment of the fishing industry to which this Agreement refers.

Th» ,ianner and conditions under which such goods are to be conveyed as well
as the v;.Iue of the services referred to will be determined in Protocols and
Contracts to be entered into by the competent agencies of the Contracting Parties.

Article IV. The conditions for the ocean transport of the Soviet equipment and
machinery For the construction of the Fishing Complex in the Republic of Peru
will be agreed upon in contracts which will be signed between the competent
agencies of the Contracting Parties.

Article V. The Government of the Union of Soviet Socialist Republics will lend
its cooperation to the Government of the Republic of Peru in studies concerning
fishing resources, according to the forms and conditions which will be the ob-
ject of an. agreement between the competent agencies of the Contracting Parties.
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Article VI, The Contracting Parties are in agreement on the desirability of ex-
changing scientific data, individuals engaged in the fishing industry and the
results of studies of fishing resources, and of achieving consultations and meet-
ings among scientists and specialists about the practical problems of commercial
fishing and the processing of fish products as well as the exchange of informa-
tion regarding experiences in di,fferent branches of the fishing industry.

Article VII, The Government of the Union of Soviet Socialist Republics will lend,
as well, its cooperation. to the Government of the Republic of Peru for the train-
ing and preparation of Peruvian specialists in the management and functioning of
the Fishing Complex, as well as in the handling of fishing vessels, such training
to be conducted in the teaching centers of the Union of Soviet SociaList Republics
and which will include practical experience in correpsonding Soviet enterprises
and aboard Soviet fishing vessels.

Article VIII. The Government of the Union of Soviet Socialist Republics is dis-
posed to lend scientific and technical assistance to the Government of the Republic
of Peru, upon request, for the fulfillment of the General Plan for the development
of the fishing industry in Peru.

Article IX. The Government of the Union of Soviet Socialist Republics will lend
scientific and technical cooperation to the Government of Peru, upon request, for
the functioning of a Teaching Center designed to produce intermediate level Peru-
vian specialists in the fishing industry,

Article X. The Contracting Parties agree to accomplish other forms of scientific
and technical coop0ration in the field of the development of the fishing industry
which will be the subject of specific agreements between the competent agencies
of both Governments.

Article XI. The volume, forms and conditions of the collaboration expressed in
Article VII, VIII, and IX vill be determined in the additional Protocols or in
contracts which will be the subject of signed agreements between the competent
agencies of the Contracting Parties.

Article XII, Mith the object of facilitating the fulfillment of this Agreement,
the Government of the Republic of Peru vill grant in its ports treatment appropri-
ate for the entry, exit and stationing, loading and unloading of cargo, transfer-
ring fish industry products and technical supplies, obtaining provisions of water,
fuel and food, and making repairs to the fishing and research vessels of the Union
of Soviet Socialist Republics in conformity with the provisions of Peruvian legis-
lation.

Article XIII, At the request of the Peruvian Government, the Government of the
Union of Soviet Socialist Republics is disposed to lend assistance for the ex-
traction of marine resources for human consumption. in the form and under the con-
ditiors agreed upon by both parties.

Article XIV. In order to establish and coordinate measures for the application
of this Agreement the Contracting Parties agree to establish a Peruvian-Soviet
Mixed Commission composed of not more than three �! representatives of each
country which will be constituted within six �! months of the signing of this
Agreement.

The Commission will prepare during its first meeting a statute which will
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Article XV. This Agreement will enter into force from the date of its signing
and will continue for ten �0! years.

The Agreement will continue in force automatically for additional periods
of three �! years unless one of the Contracting Parties denounces it one �!
year before it is due to expire in any such period.

Done and signed in the city of Lima on the fourth day of Spetember 1971 in
two original copies in the Spanish language and in the Russian language, both
texts being equally valid.

For the Government of the

Union of Soviet Socialist

Republics

For the Government of. the

Republic of Peru

ALEXANDER ISHKOVEDGARDQ MKRCADO JARRIN
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