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I- INTRODUCTION

Florida's coast is a powerful magnet for growth and development.

Planners estimate that by the year 2000, 85 percent of the state' s

population will be located in coastal counties ~ Florida will also

have become the nation's fourth most populous state, the residence of

14 million people and a temporary home for 55 million visitors

annually.>

People are attracted to the coast of Florida because it is both

beautiful and productive. The massive, rapid development of Florida

jeopardizes the environment that attracts and supports its population.

Most experts agree, however, that with proper planning and control of

land development, the qualities and functions of coastal resources can

be preserved. The burden of taking effective action rests largely on

local government officials. Although federal, state and regional

agencies play major roles in managing growth, land use control remains

fundamentally a local responsibility. This paper is intended to

assist local government officials to meet their responsibilities by

examining constitutional issues that should be considered in

developing and implementing land use controls to protect coastal

resources.

Coastal resources management ordinances are governed by the same

constitutional considerations that apply to other planning and zoning

endeavors of local governments. To be valid, an ordinance must be

enacted pursuant to authority granted by the state constitution or by

valid statutory delegation. It must be reasonably related to valid

regulatory objectives; the procedures for implementation must be fair;

it cannot discriminate; and it cannot confiscate private property.



Although analysis of the case law reveals substantial judicial

support for coastal zone regulation, it is impossible to state with

certainty whether any particular coastal zone management regulation

would be upheld. The law regarding the validity of land use controls

is unsettled and flexible. As always, the outcome will depend on the

specific facts of a case, the quality of the factual and legal

presentation, and the opinions of the courts.

Coastal resources management is a developing area, both in the

law and in the sciences applied to coastal resource protection. The

facts are always cruci,al both to the correct legal determination, and

to general policymaking. Thus, case law from other jurisdi.ctions

involving significant factual scenarios and legal developments has

been presented, along with an analysis of the case law from federal

and Florida courts which governs actions in this state.

II. THE EVOLUTION OF LOCAL LAND USE REGULATORY TECHNI UES

The techniques of land use control have evolved rapidly in recent

years.3 Until the late 1920's, land use regulation was virtually

nonexistent in the United States. Today, a variety of land use

controls have been adopted in communities throughout Florida and

across the nation.4 The experience of innovative communities should

be considered by local governments designing management programs.

Prior to the implementation of legislation establishing local

controls, the judicial system resolved conflicts primarily under the

common law of nuisance. One landowner could not unreasonably

interfere with another's use of property by carrying on noxious,

offensive or hazardous activities. There were few legislative or



administrative attempts to prevent such conflicts from arising,

however, and the common law remedies were inadequate to afford much

real relief, except in the most egregious cases.

Zoning was developed to segregate conflicting uses. Under

traditional zoning, a community is divided into various districts and

the types of land use allowed in each district are specified. Indus-

trial, commercial and residential activities are thereby segregated.

The zoning ordinance contains a map showing the districts and a text

indicating allowable uses, with administrative and enforcement

provisions. Although zoning can be more sophisticated, the basic

concept remains the same. Allowable uses are divided into those which

are permitted as of right  permitted uses!; those which may be

conducted only if specially approved  special exceptions or conditional

uses!; and prohibited uses. Changes in land use are controlled

through procedures and criteria for special approval of uses within

zones, or by rezoning.

Subdivision controls are often used to regulate the development

of land for residential usages The size and layout of lot's can be

regulated to control future densities and traffic patterns. Roads,

utilities and other public services or facilities may be required and

specifications established for thei.r construction. Payments to the

local government in lieu of providing facilities may be authorized.

Parks and natural areas can be preserved and the subdivision can be

laid out to avoid floodplains, wetlands and other sensitive lands.

The procedure for accomplishing these objectives is review, approval

and eventual recording of a subdivision plat.

Building codes regulate the actual construction of structures.

The health and safety of occupants and the durability of buildings are



primary concerns in the establishment of building codes. Building

codes are of particular importance in coastal areas because structures

must withstand hurricane forces and be elevated above flood levels.

The basic techniques of land use control � zoning, subdivision

regulations and building codes -- have been substantially extended by

many coastal communities to address newly recognized concerns.

Criteria are often incorporated regarding the control of erosion;

stormwater management; floodplain and wetland use; beach access;

sewage treatment; tree protection and preservation of natural

vegetation; and other management considerations. Speci.al purpose

ordinances may also be adopted.

The criteria themselves are of two basic types. Descriptive

criteria prescribe specifically how land is to be developed: for

example, lots shall be a minimum of one acre or buildings shall be set

back 300 feet from mean high water. Performance standards directly

address the positive or adverse effects of the development. The

desired result is described and the developer is given latitude to

design a means of achieving the required performance. For example,

a performance standard might prohibit development from increasing the

volume of offsite runoff. The developer would be responsible for

designing a system capable of meeting that criterion, as well as

others.

Communiti.es in Florida tend to employ a mix of zoning, sub-

division controls and building codes. Performance standards and

prescriptive specifications may both be used. A few communities have

revamped local land use regulations to create a single, comprehensive

land development code. The best protection for coastal resources is



achievable through comprehensive, performance-based regulation of land

use and development.~

III. AUTHORITY TO INPLKNENT COASTAL ZONK MANAGEMENT ORDINANCES

The implementation of a coastal resource management ordinance

will necessitate exercise by a local government of its land use regu-

latory power, whether by separate ordinance or as part of other

zoning, subdivision or building code requirements. This subsection

discusses the sources of local government authority in Florida to

regulate land use and development.

A. State Authorit to Re ulate Land Use and Develo ment

The Tenth Amendment to the United States Constitution reserves to

the states an inherent, plenary power, commonly called the "police

power." The police power is defined generally as the power of the

states:7

...to prescribe regulations to promote the health,
peace, morals, education and good order of the
people, and to legislate so as to increase the
industries of the state, develop its resources,
and to add to its wealth and prosperity.

The Florida Supreme Court has defined this essential ingredient of

state sovereignty as "that power by which the Government may destroy

or regulate the use of property in order to 'promote the health,

morals and safety of the community'". It is generally accepted that

zoning, subdivision, and building codes may be adopted pursuant to the

police power.9

The police power, and thus the authority to regulate land use and

development, is the state' s. It may be delegated, however, to local

governments by statute or by state constitutional law.iO Thus,



delegation of the necessary land use control authority must occur

before a local government may enact a land use ordinance. This

delegation requirement, as it applies to the various types of local

governments in Florida, is discussed below.

B- Delegation to Local Governments of State Authorit to
Regulate Land Use and Development

The State of Florida e~ercises only limited direct control over

land use by regulating Developments of Regional Impactll and by

regulating development in Areas of Critical State Concern. However,

state and regional permitting of dredge and fill projects, hazardous

waste facilities, consumptive use of water and similar matters

indirectly influence land use. Most of the state's authority to

directly regulate land use and development has been delegated to local

governments through various provisions for home rule power.l The

genesis of the home rule power is found in Article VIII of the Florida

Constitution. 5 Article VIII grants general legislative authority to

municipalities, charter countiesl and non-charter counties.

Nore specific legislative powers in the area of land use regulations

have been delegated to these three types of local governments.

Florida's 1985 Growth Management legislation clearly established

the authority and responsibility of all local governments in Florida

to manage land use to protect coastal resources. It also signifi-

cantly increased state oversight of local land use planning and regu-

lation. The State and Regional Planning Act of 1984 had previously

mandated the development of a comprehensive state plan, including

agency functional plans and comprehensive regional policy plans'



An analysis of the effect of the land use plan on coastal
resources.

2 ~ An analysis of the effect of drainage systems and sources
of pollution on coastal waters, with consideration of
programs to protect and restore water quality;

Principles for mitigation and protection against natural
disasters;

3 ~

4. Principles for protecting and restoring beach and dune
systems;

Principles for eliminating inappropriate and unsafe
development;

5 ~

6. A component addressing the need for public access and
water-related facilities along beaches and other
shorelines;

7. Designation of high-hazard coastal areas;

8. Plans for financing needed infrastructure; and

9. Port facility plans'

The 1985 legislation adopted a State Comprehensive Plan21 and required

local governments to adopt comprehensive plans that are consistent

with the state plan, the appropriate regional policy plan and other

specific requirements of the Act. The Florida Department of

Community Affairs has primary responsibility for ensuring compliance

with the Act ~

The State Comprehensive Plan contains numerous policies

expressing the state's commitment to coastal resource protection. It

is the policy of the state, for example, to "prohibit development and

other activities which disturb coastal dune systems'� ..." and to

"protect and restore the ecological functions of wetland

systems.... N>24

In addition, the Act requires local governments in the coastal

zone to adopt coastal management elements, including:



Each coastal management element must also identify regulatory and

management techniques that the local government plans to adopt or has

adopted to mitigate threats to human life, control development to

protect the coastal environment, and give consideration to cumulative

impacts.

The Act further emphasizes implementation by requiring that all

land development, land development orders and land development regu-

lations be consistent with the adopted comprehensive plan. In addi-

tion, each local government is required to adopt a land development

code which implements the comprehensive plan. As a minimum, the

land development code must:

l- Regulate land subdivision;

2. Regulate land use;

3. Provide for open space;

4. Regulate areas subject to flooding;

5. Provide for drainage and stormwater management;

6. Protect environmentally sensitive lands;

7. Regulate signs;

8. Require the provision of public facilities and services;

9. Provide for traffic flow onsite.

The Department of Community Affairs has responsibility for ensuring

compliance with this section and is adopting rules for local land use

regulation. ULtimately, the consistency of local regulations may be

determined by the Governor and Cabinet.

The constitutional limitations on the exercise of these powers by

local governments is discussed below.



IV. SUBSTANTIVE DUE PROCESS

A.

One limitation on the power of local governments to regulate land

use stems from the Fourteenth Amendment to the U. S. Constitution,

which states: "Nor shall any state deprive any person of life,

liberty or property without due process of law."28

The phrase "due process" has a rich tradition of judicial

interpretation. Many fundamental rights have been recognized and

protected by the judiciary through application of this constitutional

provision. Due process protections have been classified in two

categories. "Procedural due process" guarantees certain minimum

procedural safeguards before a person's personal or property rights

can be affected. "Substantive due process" refers to the criteria

used by the courts in reviewing the content of police power

regulation.

The Supreme Court of the United States first used substantive

due process to review a police power enactment in Mu ler v. Kansas,

decided in 1887. At issue was the validity of a statute prohibiting

the manufacture and sale of alcoholic beverages. The Court first

affirmed the power of the states to protect the public through

exercise of the police power. The scope of judicial review for

substantive due process was then described:

It does not at all follow that every statute
enacted ostensibly for the promotion of these ends
is to be accepted as a legitimate exertion of the
police powers of the state. There are, of
necessity, limits beyond which legislation cannot
rightfully go. While every possible presumption is
to be indulged in favor of the validity of a
statute, the courts must obey the constitution
rather than the lawmaking department of goverment,
and must, upon their own responsibility determine
whether, in any particular case, these limits have



been passed. If, therefore, a statute purporting
to have been enacted to protect the public health,
the public morals, or the public safety, has no
real or substantial relation to those objects, or
is a palpable invasion of rights secured by the
fundamental law, it is the duty of the courts to so
adjudge, and thereby give effect to the
constitution.

The statute was then upheld in deference to the legislative

determination.

From 1900 to 1936, the Court departed from the deferential

attitude expressed in ~Mu ler and frequently invoked substantive due

process to invalidate economic or social legislation it thought was an

unreasonable or unnecessary restriction on economic liberty. In

many instances it appeared the Court was substituting its own social

and economic beliefs for those of .legislative bodies. Beginning with

Nebbia v. New York, however, the Court began to recede from this

policy.3 The demise of economic substantive due process is apparent

from the opinion in Fer uson v. Skru a, where the Court stated:

[T]he doctrine...that due process authorizes courts
to hold laws unconstitutional when they believe the
legislature has acted unwisely has long since been
discarded. We have returned to the original propo-
sition that courts do not substitute their social
and economic beliefs for the judgment of legisla-
tive bodies, who are elected to pass laws.

Today, substantive due process acts as a significant restraint on

the government's ability to act in matters of economic or social

welfare only if fundamental constitutional rights or liberties are

involved.3 If the government seeks to deprive persons of fundamental

rights, it must show that the law is necessary to promote a compelling

or overriding state interest. Where no such fundamental right is

restricted, the law need only bear some rational relationship to a

legitimate end of government.37

10



In the area of land use regulation, the Supreme Court has been

particularly unwilling to invade the province of legislative bodies.

Substantive due process, as applied to land use regulation when no

"fundamental right" is infringed, means simply that regulations are

arbitrary, and thus unconstitutional, only when the regulations  the

means! are not reasonably related to accomplishment of valid

regulatory objectives  the ends!. The Supreme Court succinctly

stated the applicable principles in Welch v. Swase , upholding the

denial of a permit for a building which exceeded height limitations:

The statutes have been passed under the exercise of
so-called police power, and they must have a fai.r
tendency to accomplish or aid in the accomplishment
of some purpose, for which the legislature may use
the power. If the statutes are not of that kind,
then passage cannot be justified under the
power...If the means employed, pursuant to the
statute, have no real, substantial relation to a
public object which government can accomplish; if
the statutes are arbitrary and unreasonable and
beyond the necessities of the case, the courts will
declare their invalidity.

In a later case the Court observed:

[It] is enough if it can be seen that in any degree
or under any reasonably conceivable circumstances,
there is an actual relationship between the means
and the ends.

Thus, in applying the substantive due process doctrine to a

specific land use regulation, such as a coastal zone management

ordinance, it is necessary to address two requirements. First, the

regulatory objectives must be valid. Objectives are legitimate subjects

of the police power if they bear a substantial relationship to

protection of the public health, safety, morals or general welfare.

Second, the substantive content of the ordinance must be reasonably



related to the achievement of those valid objectives, both on its face

and as applied in a specific situation. These requirements will be

discussed more fully below.

Be

Local coastal zone management ordinances, like all other local

regulations, are invalid unless enacted for purposes within the scope

of permissible police power objectives. The scope of permissible

regulatory objectives under the police power is very broad. In Herman

v. Parker, the U. S. Supreme Court stated, with regard to police42

power:4~ An attempt to define its reach or trace its outer
limits is fruitless, for each case must turn on its
own facts. The definition is essentially the pro-
duct of legislative determination addressed to the
purposes of government; purposes neither abstractly
nor historically capable of complete definition.
Subject to specific constitutional limitations,
when the legislature has spoken, the public
interest has been declared in terms well-nigh
conclusive. ~ ..

Public safety, public health, morality, peace and
quiet, law and order � these are some of the more
conspicuous examples of the traditional application
of police power to municipal affairs. Yet they
merely illustrate the scope of the power and do not
delimit it....

The concept of the public welfare is broad and
inclusiveea ~ .The values it represents are spiritual
as well as physical, aesthetic as well as monetary.
It is within the power of the legislature to deter-
mine that the community should be beautiful as well
as healthy, spacious as well as clean, well-
balanced as well as carefully patrolled.

A coastal zone management ordinance may thus have one or more of

many valid regulatory objectives. The most common regulatory

objectives supporting coastal zone ordinances are discussed below.

12



1. Protection of the Environment

Protection of the environment is clearly established in Florida as

a valid objective of local ordinances. Article II, Section 7, of the

Florida Constitution provides:

It shall be the policy of the state to conserve and
protect its natural resources and scenic beauty.
Adequate provision shall be made by law for the
abatement of air and water pollution and of
excessive and unnecessary noise.

In Graham v. Estuar Pro erties Inc., the Florida Supreme Court

said, "Protection of environmentally sensitive areas and pollution

control are legitimate concerns within the police power." The Third

District Court of Appeal stated this judicial position more fully in

Moviematic Industries Cor . v. Bd. of Count Commissioners of

Metro olitan Dade Count

[C]ertainly, the irreversible effect on the area's
ecological balance as the result of urban develop-
ment can and should be considered and reflected in

zoning codes. We find the inclusion of ecologi.cal
considerations as a legitimate objective of zoning
ordinances and resolutions is long overdue and hold
that preservation of ecological balance of a par-
ticular area is a valid exercise of the police
power as it relates to the general welfare. We are
not alone in this determination as courts in other

jurisdictions have recognized the importance of
considering the ecological objectives in zoning
matters.

Moreover, Florida courts have recognized the coastal zone as an

area of special environmental sensitivity. For example, in the recent

case of Town of Indialantic v. McNult , the court said:

Through sad experience Florida has Learned the
importance of the barrier sand dunes which face its
'high energy' beaches.

Sand beaches and dunes comprise a very small and
unstable part of Florida's coastal zone. Forming a
narrow band along the shores of the Atlantic Ocean
and the Gulf of Mexico, they offer some of the
state's most attractive and most hazardous

13



locations for real estate development. Without
adequate controls on construction and excavation,
oceanfront development could destroy not only
manmade structures but also beaches and dunes.

2. Protection of Aesthetic Values

In light of the obvious aesthetic values of the coastal zone, it

is significant that courts have held that local governments may use

Wales v. Lamar Advertisin Assoc., the Florida Supreme Court held:

We agree that "Iz]oning solely for aesthetic
purposes is an idea whose time has come; it is not
outside the scope of the police power."

In Sea Ranch Ass'n Ltd. v. California Coastal Commission, a federal

district court specifically upheld protection of aesthetics in the

coastal zone as a legitimate governmental objective. The Florida

Fourth District Court of Appeal suggested the same io ~Ctt of

Holi ood v. Holi ood Inc.

3. Protection of Economic Value of Existin Uses

Florida courts have consistently held that zoning may be employed

to protect the economic value of existing uses. Local governments

may therefore legislate to protect fishing, tourist, residential or

other beneficial uses of the coastal zone that may be harmed by new

development. Note, however, that the local government may not employ

zoning to restrict competition as that objective has been held to be

outside the reach of the police power.

4. Prevention of Serious Traffic Con estion

Due to the typical geographic attributes of barrier islands�

long, narrow and, of course, surrounded by water � traffic congestion



is often a serious problem accompanying intensive development. The

threat of hurricanes makes such congestion particularly dangerous in

the coastal zone. Florida courts have held that prevention of traffic

congestion through zoning is within the police powers of local

government.53

5. Preservation of an Ade uate Drinkin Water Su l

Ensuring adequate drinking water in the coastal zone, particularly

on barrier islands, may be a problem. Local governments may use their

zoning powers to protect an adequate drinking water supply.5

6. Prevention of Flood Dama e

The coastal zone is, of course, particularly susceptible to

flooding. The devastating impact of hurricane storm surges is well-

known. Within the general purpose of preventing floods, one may

identify several constituent purposes. In a report commissioned by

the U.S. Water Resources Council.l, Dr. Jon Kusler identified the

following potential purposes: to prevent landowners from increasing

flood heights and thereby increasing flood damage on other lands; to

maintain flood storage capacity; to prevent victimization of landowners;

to reduce the regulated landowner's own losses; to reduce public

expenditures for public work and disaster relief; and, to maintain

environmental quality.

Judicial decisions have been very supportive of these

objectives' 6 Preventing landowners from causing harm to others

through development of flood-prone lands is particularly strong justi-

fication for regulation. Such a regulatory objective implements a

basic principle of the common law that no person should use land so

15



as to injure a neighbor.>> Numerous decisions have held landowners

liable for damages caused by increased flooding on the land of

others.5g The intent of regulations designed to prevent such adverse

effects has been similarly endorsed in a number of cases.>9 The

Superior Court of New Jersey, for example, upheld a moratorium on

construction in a floodplain noting. "In fact, construction which

affects the flow of Fleischer Brook so as to damage upstream or

downstream property owners may well subject a landowner who so

increases the flows, and possibly a municipality and county, to

damage suits."60

Although regulatory objectives intended to prevent landowners from

endangering their own lives and property are less obviously justified,

they have also been endorsed by the courts.61 In Turnpike Realt

Company, Inc. v. Town of Dedham, the Supreme Judicial Court of62

Massachusetts held that "the protection of individuals who might

choose, despite the flood dangers, to develop or occupy land on a

floodplain" is a valid consideration of the public welfare. An

injured person can become a charge of the state, flood damaged property

can depress the value of surrounding areas and the economic and social

disruption of flooding inevitably spreads to other parts of a

community.

In evaluating the validity of a flood management ordinance, one

must go beyond co~sequences to the individual and consider the broader

economic, social and environmental well being of the community. The

person who decides to develop flood prone lands is not the only person

subject to damage. Family members, guests, rescue workers and future

owners or users of the development may also suffer losses. The public

16



is inevitably called upon to remedy the problem by constructing expen-

sive and often destructive public works projects. Water quality

maintenance, groundwater recharge and other beneficial functions of

flood prone lands may also be affected to the detriment of the com-

munity at large. As a result, courts determining the validity of an

ordinance typically evaluate the objectives as an interrelated set of

purposes.

7. Preservation of Beach Access

The public has the right to use the navigable waters of Florida as

well as the beach between ordinary or mean high and low water marks.

The public cannot, however, trespass upon private property to gain

access to public areas.64 The right to use the beach is protected

under the doctrine of public trust found in the Florida

Constitution.6 This right is of little value, however, if access to

the beach is not provided. For this reason, courts have held that

protecting public access to beaches is a valid governmental

objective 67

8. Protection of Dunes

In Spiegle v. Bor. of Beach Haven, the constitutionality of a dune

protection ordinance was at issue. The Borough of Beach Haven had

passed an ordinance which prohibited almost all construction on, or

interference with, the dunes fronting on the Atlantic Ocean- The

ordinance recited the necessity for protecting the dunes as follows:

It has been clearly demonstrated that well
established and protected sand dunes, together
with berms, beaches and underwater slopes of
suitable configuration and of proper grade and
height, are a durable and effective protection
against high tides and flooding, and against
damage by the ocean under storm conditions,
and are the natural protections of the coastal

17



areas adjacent thereto, and the State and its
subdivisions and their inhabitants have an
interest in the continued protection thereof,
and in the right to restore them in the event
of damage or destruction.

In finding the ordinance valid the court did not find it necessary to

even discuss whether this was a valid police power objective.

9 ~ Protection of Salt Marshes

The protection of coastal salt marshes has been held to be a valid

police power objective. In Sibson v. State the New Hampshire

Supreme Court said:

Controlling and restricting the filling of
wetlands is clearly within the scope of the
police power of the State. The evidence in
the case overwhelmingly supported the referee' s
findings on the importance of preserving salt
marshes "as one of the most productive areas
of nutrient per acre to be found anywhere".

In summary, courts uniformly recognize the importance of the

coastal zone. Thus, it is extremely rare that a coastal zone manage-

ment ordinance fails to meet the first substantive due process test,

i.e., that the ordinance have a valid police power objective.

Likewise, as shown in the next section, the reasonableness of the

means chosen to accomplish the objective is usually upheld.

C. Reasonableness

Substantive due process requires not only that the local ordinance

have a valid objective, but also that the means chosen to accomplish

the objective be reasonable. According to the U.ST Supreme Court,71

the ~cans chosen for implementation must bear "a real and substantial

relation to the object sought to be attained." If the restrictions

of the ordinance are "reasonably necessary for the accomplishment of

18



the purpose, and not unduly oppressive upon individuals," 3 then the

ordinance is a valid exercise of the police power. An exercise of the

police power will be held "unconstitutional only if arbitrary, discri-

minatory, or demonstrably irrelevant to the policy the Legislature is

free to adopt, and hence an unnecessary and unwarranted interference

with individual liberty."74

Because the reasonableness of an ordinance can only be evaluated

after considering a broad range of factors, a challenge to the facial

validity of a regulation is difficult and unlikely to be successful.

Facial validity is evaluated by examining only the language of the

ordinance. An ordinance that is found to be facially invalid cannot

be applied in any manner to any land. Before a court will find an

ordinance unconstitutional on its face, the challenger must prove that

the ordinance would be an unreasonable exercise of the police power in

every conceivable application. If "any state of facts either known or

which could be reasonably assumed affords support" for the ordinance,

then it will be upheld.7~ It is thus very rare for land use controls

to be struck down in their entirety.

Challenges contending an ordinance is unreasonable as applied to a

particular site have been more successful. An ordinance that is found

to be unreasonable as applied under specific facts, however, would not

necessarily be unreasonable in different circumstances. It would be

invalidated only as applied to the particular property in question

and would remain enforceable with regard to other lands.

The courts have not developed and probably cannot articulate

specific criteria for defining the limits of substantive due

process' Determination is made on a ease-by-case basis by reference76



to the facts and circumstances of the situation. What is reasonable

for one situation may well be unreasonable in another.77 "The

reasonableness of each regulation depends upon the relevant facts."78

Reasonableness also depends on considerations of public policy.

To determine whether an ordinance is reasonable, the courts must weigh

the strength of public interest factors supporting the regulation. To

a very large extent, a court's perception of the public interest will

depend on its understanding of the facts of the case and of how the

development at issue fits into larger patterns of land and water use.

The courts are, in essence, balancing two conflicting rights:

"that of the citizen to exercise exclusive dominion over property and

freely to contract about his affairs, and that of the state to regu-

Late the use of property and the conduct of business." Neither

right is absolute. Each defines the limits of the other and these

limits change over time. As the U ~ S. Supreme Court observed in

Euclid v. Ambler Realt Co.:

Regulations, the wisdom, necessity and validity of
which, as applied to existing conditions, are so
apparent that they are now uniformly sustained, a
century ago, or even half a century ago, probably
would have been rejected as arbitrary and oppres-
sive. Such regulations are sustained, under the
complex conditions of our day, for reasons analogous
to those which justify traffic regulations, which,
before the advent of automobiles and rapid transit
street railways, would have been condemned as
fatally arbitrary and unreasonable. And in this
there is no inconsistency, for while the meaning of
constitutional guaranties never varies, the scope
of their application must expand or contract to
meet the new and different conditions which are
constantly coming within the field of their opera-
tion. In a changing world, it is impossible that
it should be otherwise.

Thus, the courts generally find the means employed by local govern-

ments to accomplish valid objectives to be "reasonable". As discussed
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in Section D below, judicial review of substantive due process

challenges is characterized by great deference to legislative

judgment. That is not to say, however, that courts will never strike

down the means employed as being unreasonable. The following sections

discuss judicial reaction to various regulatory measures adopted by

local governments to achieve valid regulatory objectives in the

coastal zone.

1. Po ulation Limits

The Florida Fourth District Court of Appeal recently reviewed two

local ordinances which used population caps as the means chosen to

achieve valid regulatory objectives. In the first case, the ordinance

was found invalid, while in the second it was upheld. Thus, comparing

these two cases serves to illustrate clearly the manner in which Florida

courts analyze the reasonableness of a chosen regulatory technique, and

the importance of adequate factual support.

In Cit of Boca Raton v. Boca Villas Cor ., the Fourth District

Court of Appeal considered a density cap for the coastal community of

Boca Raton. The cap had been enacted through the initiative and

referendum method. In response to passage of the cap by the elec-

torate, the city cut multifamily densities 50 percent across the

board, and reduced single family densities according to a formula

based on previous development. A property owner sued, claiming there

was no rational relationship between the density cap and a permissible

municipal purpose, or that the cap did not promote the health, safety,

or welfare of the people.

The court agreed with the landowner, noting that the city planning

department had never been consulted on the need for the cap. The



court also found it significant that the director of the planning

department testified that, other than "community choice," he knew of

no compelling reason for imposing a permanent fixed limitation on

population or dwelling units.83 Finally, the court considered the

relationship of the cap to such aspects of community welfare as

utility services, schools, fiscal soundness, water resources, air

quality, noise levels and comprehensive planning. In each case, the

court found the evidence inadequate to show that the cap promoted that

aspect of community welfare. 4 '

In a more recent case, however, another coastal community was able

to prove a rational relationship between a density cap and the health,

safety, and welfare of the people. In Cit of Holi wood v. Holi ood

Inc., it was again the Fourth District Court of Appeal deciding the

validity of the cap. In that case, the City of Hollywood placed a

3,000 unit cap on an area adjacent to the Atlantic Ocean. To indicate

the importance of deveLoping adequate factual support, the court's

opinion regarding the density cap is quoted at some length:

A multitude of factors was taken into consideration
over and above traffic. Water and sewer capacities
were measured as was the provision of services such
as fire and police protection. The question of how
to evacuate the residents in a hurricane with only
two possible escape routes to the mainland, one at
each end, was also considered concomitantly with
maintenance of the dune line to protect against
storm ravage. The fact that this, as the developer
admitted, "is the last undeveloped beach area on
the Gold Coast," is filled with desirable rare
flora, is ecologically sensitive and crying out for
environmental protection, is in desperate need of
open space and easy public access to the ocean,
were all addressed and considered in agonizing
detail. Another important factor was that the area
to be developed is never more than 400 feet wide
from ALA to the dune line and is only I L/4 miles
long. The placing of multi-family units in this
narrow area at the former 80 units per acre density
would necessitate long lines of high rise struc-
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tures  which the developer's drawings depict
running all the way to the ocean to the apparent
exclusion of Surf Road! behind which the public
would drive on A1A through another only toa fami-
liar Gold Coast sky-high concrete barrier with no
sight, sound or smell of the ocean. The questian
of shadow on the public beach from these proposed
monolithic structures was also addressed. The

admitted truth is that the entire area was origi-
nally platted and earmarked for small single family
dwelling lots, so that the area is now crisscrossed
to A1A by some 20 paved dedicated east-west
streets. It is conceded that dense development
would require abandonment of many of these streets
which pravide access to the ocean front from AlA
and this court cannot see how the city could be
forced to abandon those rights af way and why it
would not fight to retain them. Last but not
least, the record shows that much thought was given
to aesthetics. This court has recently held that
aesthetics in and of themselves will support zoning
and/or rezoning. Cit of Sunrise v. DCA Homes
Inc., 421 So. 2d 1084  Pla. 4th D.C.A. 1982!.
Before us is the last unspoiled beach area on the
Gold Coast, a veritable Shangri-La in an otherwise
endless Himalayan mountain range of cement to the
south. It is surely a laudable governmental pur-
pose to restrain excessive hotel and apartment
house building on it and it is neither arbitrary
nor capricious to do so. This is especially so
when the parcel is over a mile long and forever
protected from adjoining development, to the north
by John Lloyd State Park, to the east by the ocean
and to the west by the inland waterway.

We cannot conclude the subject of a unit cap
without addressing this court's recent decision in
Cit of Boca Raton v. Boca Villas Cor . ... wherein
we upheld the trial court's conclusion that a 40,000
unit cap for the entire city "[did] not contribute
substantially ta the public health, morals, safety,
and welfare [and was therefore] arbitrary and
unreasonable." However, the facts in the Boca Raton
case reveal that the cap was established by public
referendum, the City planning department was never
even consulted and when examined, the Boca Raton
City Planning Director knew of no compelling reason
for imposing this fixed limitation. In the case
before us now, the City did not adopt any such
Alice-in-Wonderland approach. The record is
replete with comprehensive plans, studies, reports,
public meetings and actual discussions with the
developer over a period of years. Unlike the Boca
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Raton case, the City of Hollywood did not present
its community purpose in the abstract, but presented
a more than adequate case for the proposition that
the proposed cap would contribute substantially to
the public health, morals, safety and welfare of
its citizens. The record also supports the propo-
sition that the City has been attempting to
accomplish a density slash since 1971 and that the
developer has owned most of its holdings for fifty
years. As a consequence, this was no sudden muni-
cipal zoning karate chop such as transpired in the
Boca Raton case.

Thus, population caps may be upheld as a permissible means of

protecting coastal values if the local goverment is careful in docu-

menting the relationship of the cap to protection of the coast.

Judicial reactions to other means employed by local governments to

protect the coastal zone are discussed in the sections below.

2. Coastal Setbacks

Florida's Fifth District Court of Appeal recently reviewed the

reasonableness of a stringent beach setback regulation in Indialantic

the Atlantic Ocean The town had established a regulatory dune line

running approximately 20 feet seaward of the road and required resi-

dences to be set back 25 feet landward of the line. Building was thus

effectively prohibited' The owner sought a variance to construct a

house on stilts over the dunes, which was denied.

The opinion is exceptionally well reasoned' The validity of the

ordinance on its face was first considered and upheld. After

reviewing the applicable legal principles, the court considered the

important natural resource functions of the dune system. It stabilizes
the beach and protects life and property from erosion and storm surge.

In addition, the dune system is a hazardous location for building. As

the court stated:
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There can no longer be any question that the
"police power" may be exercised to protect and pre-
serve the environment.... The wetlands and coastal
areas are places of critical concern because of
their important role in protecting the inland
regions against flooding and storm danger. The
ordinance in this case passes constitutional muster
because it was not shown to be in any way arbitrary
or discriminatory, or more severe or strict than
necessary to achieve a valid police power
purpose.

3. Hei ht Restriction

Height restrictions are sometimes imposed in the coastal zone

for the purpose of protecting views, preventing the shading of public

beaches and for other purposes. Such restrictions have generally been

upheld by Florida courts as .promoting the health safety and welfare of

the people.89 In Cit of Holi ood v. Holi ood Inc.,9 the Fourth

District Court of Appeal said:

A restriction placed on the ocean's edge which
limits high-rise construction, preserves open
space, cuts down on shadow and reduces densities
to 7 units per acre to achieve its ends, is most
definitely in the public good... ~

4. Transferable Develo ment Ri hts

The use of transferable development rights  TDRs! to protect

coastal zone values has very recently been upheld by Florida's Fourth

lnc.,»District Court of Appeal. In City of Hollywood v. Holi ood

the court described TDRs as follows:92

TDR allows that development rights,
to one piece of land, be transferred
Summarizing from James H. Foster's
Transferability of Development Rights,

Basically, a
attributable
to another.

article, The
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The validity of the ordinance as applied was then considered.

Resolution of that issue turned on whether application of the ordi-

nance constituted a taking" and will therefore be discussed in Part V

below.



53 U.Colo.L.Rev. 165 �981!, a TDR plan provides a
third alternative to either buying the land sought
to be preserved  which moat municipalities cannot
afford! or simply abandoning any attempt to pre-
serve ecologically sensitive areas. This third
alternative consists of offering a developer "fair
compensation" in the form of increased development
rights on other land in return for land use
restrictions on the land sought to be preserved.

The TDR program adopted by Hollywood allo~ed a particular owner of
an oceanfront parcel to transfer the development rights attached to

that part of the parcel directly on the ocean to that part of the
parcel landward of a road running along the beach and splitting the
parcel. The court held that protection of the beach was a valid muni-
cipal objective and that the use of the TDR system was a permissable

means of doing so.93

5. Im act Fees and Subdivision Kxactions

An impact fee is a fee collected by the local government at the
time of development of land to help defray the costs to the community

imposed by the development.9~ Recent Florida decisions have upheld
the use of impact fees to defray the costs of providing water and

sewer service,95 county parks, and mos< recently, roads. One

commentator has culled the following principles from the recent

Florida cases by which the validity of an impact fee will be

judicially reviewed:9
� An impact fee ordinance should expressly cite
statutory authority for local government regulation
of the substantive area selected.

� A need for the service or improvements from new
development should be demonstrated.

--The fee charged must not exceed the cost of
improvements required by the new development.

� The improvements funded must benefit adequately
the development which is the source of the fee
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 even if nonresidents of the development also
benefit!.

� In place of a rigid and inflexible formula for
calculating the amount of the fee to be imposed on
a particular development, a "variance" procedure
should be included, so that the local government
may consider studies and data submitted by the
developers to decrease their assessment.

� Lastly, the expenditure of funds should be
localized to the areas from which they were
collected.

Related to the mechanism of impact fees is the use of subdivision

exactions. It is well-established that local regulations may

require mandatory dedication by subdividers of essential community

facilities including streets, sidewalks and water and sewer

lines.lo Whereas an impact fee is payment of money to the local

government to provide essential services, a subdivision exaction is a

dedication of land and/or facilities to the local government.

Developers are often allowed to choose between dedicating land or

paying a fee.

The term "exaction" is most often used when the local government

requires the subdivider to not only dedicate streets, sidewalks, and

the like, but also to provide land for schools, parks, beach access,

and other amenities which may be used by nonresidents of the

subdivision.io Courts throughout the nation have generally upheld

such exactions if the subdivision creates a need for the service and

the exaction constitutes a reasonable amount of land.

Florida courts have also found exactions to be legal as long as

certain standards are met. The development of Florida judicial

response to exactions can be traced through four opinions: Admiral

Develo ment Cor ~ v. Cit of Maitland,>< Contractors and Builders
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Metropolitan Dade Count ,l07 and Holi ood Inc. v. Broward

County.l08

In Admiral Develo ent, the City of Maitland required that five

percent of all land in subdivisions be set aside for public park pur-

poses. The Fourth District Court of Appeal invalidated the ordinance

as being beyond the charter powers of the city. The court also

noted that the ordinance was infirm because the exaction was based on

the acreage of the development rather than on the number of people that
would live there. There was thus no nexus between the exaction and

the need for parkland which would be created by the development.llo
In City of Dunedin, the Florida Supreme Court invalidated a sub-

division impact fee ordinance because there were insufficient restric-

tions on the use of the exactions. In other words, the proceeds of the

fee were not sufficiently restricted to relieving the burdens on the

community which would be imposed by the development.lll
In Wald, the local ordinance required subdividers to dedicate

drainage canal right-of-way and maintenance easements. The purpose of
the ordinance was to protect the subdivision from periodic flooding

and to protect up- and downstream owners from the effects of the

subdivisions' stormwater runoff. The Third District Court of Appeal

upheld this exaction as being sufficiently related to potential

adverse effects of the development.ll2

dedication of land or payment of a fee for expanding the county park

system to accomodate the new residents. The Fourth District Court of
Appeal upheld this ordinance and summarized Florida law relating to

subdivision exactions and impact fees:
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From City of Dunedin, Wald, and Admiral Develo ment,
we discern the general legal principle that reason-
able dedication or impact fee requirements are
permissible so long as they offset needs sufficiently
attributable to the subdivision and so long as the
funds collected are sufficiently earmarked for the
substantial benefit of the subdivision residents.
In order to satisfy these requirements, the local
government must demonstrate a reasonable connection,
or rational nexus, between the need for additional
capital facilities and the growth in population
generated by the subdivision. In addition, the
government must show a reasonable connection, or
rational nexus, between the expenditures of the
funds collected and the benefits accruing to the
subdivision. In order to satisfy this latter
requirement, the ordinance must specifically ear-
mark the funds collected for use in acquiring
capital facilities to benefit the new residents.
The developer, of course, can attempt to refute the
government's showing hy offering additional evidence.

a less restrictive standard than that prevailing in Florida.applied

The court said:LL~

These cases [California and federal] indicate
planning bodies may condition development on
aesthetic considerations or dedications of property
for public recreational facilities or access. The
fact that the development has no direct nexus to
the condition [exaction], that the benefit to the
public is greater than to the developer, or that
future needs are taken into consideration, does not
destroy the validity of the condition. The court
is free to look at these factors, as well as the
general goals behind the authorizing statute, in
evaluating the reasonableness of the regulation.

court then held the beach access e~action to be valid:ll6The

Applying these standards to the instant case it is
clear that the challenged conditions must stand.
The public need for access to state beaches on foot
or visually and the importance the people of
California place on that need have been embodied in
the California Coastal Zone Conservation Act. The
Act spelled out the need to maximize public access
and views. As we noted earlier, failure to imple-
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A subdivision exaction for the purpose of providing beach access

was upheld in Sea Ranch Association v. California Coastal

Commission.LL4 In that case, however, the federal District Court



ment these conditions would result in loss of public
access and views on a substantial portion of the
northern California coastline. Moreover, the
gradual build-out at Sea Ranch, and like develop-
ments in the Region, with the likely attendant
increase in Local population and tourism, will
increase the existing need for public access.

No Florida court has ruled on a local beach access exaction, but like

California, Florida has statutory language encouraging provision of

access by local governments.ll7

6. Moratoria

Florida courts have held that local governments may enact zoning

moritoria while developing a comprehensive plan. These courts

recognized that last minute applications for inconsistent uses can

destroy the viability of the plan to be adopted. As a safeguard,

however, the local government enacting a moratorium must follow pro-

cedures for enacting zoning amendments, rather than procedures for

general Legislation.

7. Flood lain Mana ement

There is growing judicial support for the wisdom, necessity and

validity of fioodplain management measures. Because much of the

coastal zone is flood-prone, these cases represent support for various

local government initiatives to protect coastal values. Courts have

upheld stringent land use restrictions in floodways and floodplains.

In Youn Plumbin and Heatin Co. v. Iowa Natural Resources

Council, the Iowa Natural Resources Council denied a permit to

build a condominium which would be partially within a 200 foot flood-

way. The Council argued that building within the floodway would

increase the level of fLood waters with the burden of the increase
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falling on property owners across the creek from the petitioner's land.

It also argued that encroachment on the floodway would decrease the

potential for development of the land abutting the creek on the oppo-

site bank since a similar structure and modifications could not be

undertaken on the opposite bank without greatly increasing the poten-

tial for flood damage. The court accepted these grounds as rational

and upheld the council's denial. The court rejected the landowner's

arguments that the action was unreasonable because the harm was only

anticipatory and adjacent landowners had a damage remedy if the harm

actually occurred. The court ruled that the council could use the

"equal and opposite encroachment concept" to prevent future harm.

In Usdin v. De t. of Environmental Protection, a New Jersey

court upheld the denial of a permit to build a warehouse in a

designated floodway. The court ruled the denial to be a legitimate

exercise of police power

...to prevent injury during flooding to potential
employees of the warehouse or materials which may
be stored, nearby citizens whose lives or property
may be endangered by stored items being swept
along in a flood, and to all residents who might
drink water polluted because the stored items have
entered an aqueduct or aquifer.

In Foreman v. State ex rel. De t. of Natural Resources, the

Indiana Supreme Court upheld the authority of the state to prevent a

landowner from placing deposits within a floodway and also upheld the

state's authority to force the landowner to remove deposits previously

made. The court said:

It is clear that the purpose of the Act and those
means used to reach the purpose are rationally
related and therefore within the police power of
the State to promote order, safety, health and
welfare of society. An uncontrolled river may at
flood state become a destroyer of life and pro-
perty. Controlling the use of rivers and
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adjoining property is of great importance to the
welfare of society.

ln addition to floodway regulations, strict land use controls

within floodplains have also been upheld by courts. In Kraiser v.

Zonin Hearin Bd. of Horsham Townshi , 2 a Pennsylvania court upheld

a floodplain ordinance despite a finding that the landowner "finds

himself for all practical purposes stuck with a useless property."l27

The court found that such hardship on the individual is constitutional

because of the public harm which would be avoided. The court said:

Moreover, it can be properly concluded that
building on the floodplain would increase flood
height and conceivably increase the hazard to the
inhabitants of other buildings both on and away
from the zoned areas.

California property owners whose lands were within a floodplain

were denied the right by ordinance to build any permanent structure on

the land, which was limited to use as public parks and for recreational

purposes. Holding that no taking had occurred, the court noted that

"[t]he zoning ordinance in question imposes no restrictions more

stringent than the existing danger demands."

In Turner v. Town of Mal ole, the Massachusetts floodplain

ordinance allowed the construction of new buildings for industrial and

manufacturing purposes, but not for residential purposes. The court

found this classification to be permissible given that it was not

irrational for the town to conclude that industrial and manufacturing

users might be better able to provide flood protection devices or cope

with periodic flooding than residential or business users. The

court further noted that several policy considerations justified

interference with private use of land in a floodplain. These

included:l32
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...protection of individuals who might develop or
occupy such land despite apparent dangers to life
or property; protection of others from damage
caused by the obstruction of the natural flood
flow; and protection of the community as a whole
from the public expenditures otherwise necessary
to safeguard property located within a floodplain.

Strict regulation of floodplain activity for the purpose of

pollution control has been upheld. In A.H. Smith Sand & Gravel Co. v.

De t. of Water Resources, a Maryland appellate court upheld a

statute which granted a state agency the authority to regulate within

a 50-year floodplain to prevent pollution of the "waters of the

state." Strict controls on a sand and gravel mine within the

floodplain were thus upheld as constitutional.

Floodplains are sometimes included within the statutory definition

of fresh water wetlands. For example, in State v. A. Ca uano Bros'

Inc., stringent restrictions on land uses within the 50-year

floodplain were upheld as valid means of protecting Rhode Island's

wetlands under the Fresh Water Wetlands Act.

It has often been argued that floodway and floodplain controls

constitute a taking by the government of a "flowage easement." This

position, however, has been consistently rejected by the courts as

long as the government activity does not increase the flooding of the

property which would otherwise naturally occur.

In judging the validity of floodway and floodplain regulations,

the consideration of cumulative impacts has been a factor. The

courts realize that although an individual use under consideration may

have minimal impacts if considered in isolation, the cumulative impact

of many such uses can have several detrimental impacts justifying

regulation.L37 A comprehensive and expert assessment of those
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impacts, though, seems needed.l3 Regulations are more likely to

be upheld where they implement a comprehensive flood management

study.139 Moratoria or interim controls pending the development

of such plans may be justified.l4O

Expensive engineering flood studies are not necessarily required.

Historic evidence of flooding may justify regulation.>4 Regulation

may also be based on case-by-case analysis. If there is no evidence

that the regulated land is subject to flooding, though, a court is likely

to find floodplain regulations unreasonable. Minor inaccuracies in

mapping, however, are not fatal to the regulation if procedures exist

for correcting errors.

Balanced against these public interest considerations are the

economic losses borne by regulated landowners. The extent to which

the value or usability of land is diminished is a major factor in

evaluating the reasonableness of regulation. Where cases have invali-

dated flood management regulations, it has frequently been on the basis

that a challenging landowner has been excessively deprived of property

value.14~ Substantial diminution in value, though, has been

sustained. In this regard, analysis for substantive due process

overlaps the taking issue, which is discussed in Part V below.

A Florida case supporting the reasonableness of restrictions on

land use for flood management purposes is Oran e Count v. Butler

Estates.147 That case involved review of a local zoning decision.

The total area of the tract was 135 acres. Of this, 38 acres were

deemed by the local government to be unsuitable for development

because of flooding, and the allowable density was accordingly

reduced. The developers claimed that density comparable to that of an

34



adjacent tract should have been allowed. The Fourth District Court of

Appeal held such a determination was within the discretion of the

local governing body. In view of "evidence the two properties were

dissimilar in regard to soil types and flood prone areas," the

decision was "fairly debatable and therefore proper."149

Another Florida decision upholding stringent land use controls in

a floodplain is Smith v. Cit of Clearwater, decided by the

Second District Court of Appeal. The landowners in Smith owned property

adjoining upper Tampa Bay. Part of the land was mangrove swamp and

part was higher. All of it had been zoned to allow 34 residential

units per acre. As the owners were preparing plans for highrise

development, the city rezoned the land. Part of the land was rezoned

to allow, in effect, 2.2 units per acre. Over half of the land was

wetlands and put in an aquatic lands category, effectively limiting

the use to recreational pursuits. In addition, the entire property

was in a floodplain district, which required the elevation of residen-

ces to be at least 11 feet above mean high water. The net effect of

these restrictions was to limit use of the land to a few residential

units set high on stilts back from the wetland areas. The landowners

claimed such restrictions were "void as being capricious, arbitrary,

unreasonable, and confiscatory." The court disagreed and held the

challengers had failed to prove the downzoning was not fairLy

debatable.

8. River Corridor Re ulation

Local governments may regulate in river corridors for reasons that

go beyond flood management. For example, in Po e v. Cit of Atlanta,
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the challenged ordinance restricted land uses to those uses "not harm-

ful to the water and land resources of the stream corridor...fwhich do

not] significantly impede the natural flow of flood waters, and

[which] will not result in significant land erosion, stream bank ero-

sion, siltation or water pollution." The Georgia Supreme Court

upheld the ordinance based on its findings that it promoted important

public interests..

The interests advanced by the City of Atlanta for
these restrictions on appellant's property relate
to the public health and safety. Sediment is a
major -pollutant in the Chattahoochee River. Soil
erosion not only damages the land, but the soil
carried into the river increases the cost of water
treatment and reduces channel capacity, resulting
in an increased risk of flooding.

Clearing vegetation, grading or cut and fill
operations which alter the natural elevation or
slope of the land may increase surface water run-
off and soil erosion. Further, the construction
of impervious structures in the flood plain or
within 150 feet of the watercourse means that rain
water can not be absorbed by the earth. Surface
water run-off, soil erosion and the risk of
flooding are thus increased.

Requiring permits for grading and vegetation
clearance, prohibiting cut and fill operations
which alter the natural elevation and limiting the
construction of impervious structures are reaso-
nable means of guarding against the dangers of
soil erosion, sedimentation and increased
flooding.

9. Stormwater Runoff Control

Local stormwater runoff regulations have been upheld as legitimate

exercises of the police power. For example, in Brown v. Cit of

an Illinois appellate court upheld a local government's
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denial of a subdivi.sion plat because the plat did not adequately pro-

vide for stormwater runoff. The local government presented evidence

that runoff from the proposed subdivision would create various

problems for surrounding areas. The court held that prevention of

such problems justified Imposing added costs upon the developer of

the subdivision.1>>

10. Soil Erosion Controls

Restrictions on the use of land and added costs to the landowner

may be imposed for the purpose of preventing soil erosion. In

Woodbur Ct . Soil Conservation Dist. v. Ortner, the Iowa Supreme

Court ruled that it was not unconstitutional to force a landowner to

permanently seed or terrace his land to reduce erosion.1~7

Local governments must often justify their environmental regula-

tions including coastal zone ordinances on the cumulative impact of

many relatively harmless acts. For example, in Po e v. Cit of

Atlanta,16 the landowner argued that construction of a tennis court

within the designated river corridor of the Chattahoocheee River would

not harm the public. The court responded:

When the state's interests in preventing flooding,
halting land erosion and protecting the water
supply are weighed against appellant's interest in
constructing her tennis court within 150 feet of
the river, the state's I.nterests weigh heavier in
the balance. The danger which flows from overin-
tensive stream corridor development may render
some property unsuitable for development, and the
state Is entitled to recognize this fact.
Although one tennis court might affect the river
only slightly, the state is justified in con-
sidering the cumulative effect of development when
it makes land use plans.

An ordinance Involving land subsidence in the coastal zone was at

Issue in Beckendorff v. Harris-Galveston Coastal Subsidence
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District.> In that case, the amount of water drawn from individual

wells was regulated in order to alleviate the subsidence problem. The

Texas court upheld the regulatory program, saying:>6

The evidence produced during the trial of this
case shows that the Legislature could have pro-
perly concluded that appellants' hells contributed
to the subsidence which causes flooding. The con-
tention that this contribution standing alone
would not have caused the problem or that the
contribution was small, is not sufficient rebuttal.
An individual's action may be lawfully regulated
when it works in concert with others' actions to
produce an effect, even though the individual
action of itself would be incapable of producing
the effect, or is de minimus.

l2. Coastal Wetlands Re ulations

Prohibiting the destruction or alteration of wetlands to protect

coastal values has been held to be a valid local government activity.

The leading case in Florida is Graham v. Estuar Pro erties Inc.,

where the landowner was prohibited from altering large areas of black

and red mangrove wetlands' The Florida Supreme Court held that such

regulation was valid in order to prevent harm to the public in the

form of pollution of coastal waters.

Courts in other states have held likewise. In Sibson v.

State, the New Hampshire Supreme Court upheld the denial of a

permit to fill a salt marsh. The landowner had already legally filled

two acres of an eight-acre marsh and had built a house on the fill.

The court held that the landowner could be denied the right to fill

the remaining six acres in order to preserve the value of the wetlands

to the coastal environment.

In Potomac Sand and Gravel Co. v. Governor of Mar land,>66 the

Maryland high court upheld the denial of a permit which would have
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allowed dredging for sand and gravel in wetlands of the Potomac River.

The court ruled that this restriction on use was valid in order to

protect fish spawning grounds and rare native vegetation, and to

prevent water pollution.l6

Similar decisions regarding wetlands regulations have been handed

down by the New Jersey Superior Court in American Dredgin Co. v.

State, Dept. of Environmental Protection, 8 by the Wisconsin Supreme

Court in Just v. Narinette Count ,169 by the Rhode Island Supreme

Court in State v. Ca uano Bros., Inc., and by the California First

District Court of Appeal in Candlestick Pro erties Inc. v. San

Francisco Bay Conservation and Development Commission.

13. Protection of Waterbodies

Dredging may be prohibited to protect waterbodies from both

temporary and long-term effects' In the Ma or and Aldermen of the

Cit of Anna olis v- Annapolis Waterfront Compan , 2 denial of a

permit to build 42 additional slips at an Annapolis waterfront

development was upheld, in part, because of increased turbidity during

the period of construction, which might increase eutrophication of

the creek involved. Increased navigational congestion, an increase in

the amount of surface runoff water resulting from loss of permeable

soil to the slips, and increased waste discharge from the boats were

also considered.

14. Regulations to Protect Water Suppl

A local government may prevent destruction or alteration of

coastal features in order to protect the drinking water supply. In

Lovequist v. Conservation Com'n of Town of Dennis, 3 a developer
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posed to build a road across a marsh area by removing 6,000 cubic

yards of peat � amounting to twenty percent of the marsh � and

replacing it with sand and gravel. The local conservation commission

denied the permit and the court upheld its action, saying:

On the basis of these facts, the commission
could properly find that the result of replacing
the relatively impermeable peat with more per-
meable materials, through which groundwater could
flow, would be a permanent groundwater loss for
the town. All parties agreed that the water
source on the plaintiffs' property is part of a
much larger and important groundwater supply
located in underground reservoirs throughout the
adjoining area. Thus, the effect of the excava-
tion could be aptly analogized, as one of the wit-
nesses before the commission so stated, to "taking
the plug out of a bathtub." Having held that the
protection of groundwater is a valid public
interest, [citation omitted], we think the com-
mission did not act improperly in denying the
plaintiffs permission for the proposed road
construction.

15. Re ulations to Protect Fish and Wildlife

A local government may regulate to protect coastal habitats and

ecosystems. This protection usually takes the form of regulations to

protect particular coastal or inland areas such as wetlands, river

corridors, dunes and saltmarshes. These types of regulations are

discussed in other sections of this paper, but one example will be

given here. In Potomac Sand and Gravel Co. v. Governor of Mar land,174

the court upheld the denial of a dredging permit due to the dele-

terious impact on wildlife and native vegetation that would be caused

by the proposed disruption of the wetlands- The local government, as

shown by the following quotation from the court's opinion, effectively

presented evidence showing the connection between dredging and habitat

destruction.17~
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It has already been noted that the sites In
question support such species of fish as herring,
American shad, hickory shad, striped bass, white
perch and el perch, among others. These fish are
sources for commercial fishing and sport fishing
throughout Maryland. The testimony is undi,sputed
that dredging would Irreparably destroy the imme-
diate marsh habitat, converting it Into a deep-
water habitat. Consequently, those anadromous
fish which spawn in shallow waters and whi.ch
instinctively return each year to the same
spawning areas would be deprived of such spawning
areas with a concomitant loss of the benefits of

their reproductive process.

There was testimony that rare native vegeta-
tion at Mattawoman Creek would be destroyed by
these particular dredging operations. Dredging
increases the water's turbidity. Turbidity Is the
suspension of dirt particles in the water. A high
turbidity reduces the amount of sunlight which
reaches aquatic plants, which, through photo-
synthesis, produce oxygen for fish. The plants
themselves are a food source for fish which would

be reduced both due to the failure of plants to
reproduce and by the smothering of plants by dirt
particles.

Testimony also showed that Nattawoman Creek
supports a declining but still substantial
wildlife which would be frightened away by
dredging noises as well as driven away by a loss
of an accessible food supply. At Craney Island
the divi.ng ducks would be unable to readily
retrieve their food fifty feet below the surface.

16. Re ulations to Protect Public Safet

Protection of publIc safety in the coastal zone is a valid regula-

tory objective of local government. This is most often accomplished

through the flood management techniques discussed in previous sections

of this paper. Usdin v. State De t. of Environmental Protection

upheld the validity of a flood management ordinance on the ground that

its purpose was to prevent injury during a flood to persons using the

proposed structure and to others in the vicinity.177 Construction has
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been validly prohibited where such would raise the level of flood

waters, thus endangering the public safety.l78

D. Judicial Review For Substantive Due Process

In reviewing the enactments of local governments for compliance

with substantive due process, the courts are governed by several

closely related rules. These are the "presumption of validity", the

"fairly debatable" rule and the "substantial relationship" rule.

Although each is theoretically distinct, in application they have been

so intermixed and confused by judicial decision that they can best be

understood in the context of the language used by the courts'

In Euclid v. Ambler Realt Co., the landmark case establishing

the constitutionality of zoning, the U. S. Supreme Court premised its

holding by stating that if valid, the ordinance, like all similar

regulatory laws, would have to find justification in the police power

asserted for the public welfare. 0 The Court then laid down principles

which have become the foundation for both the "fairly debatable" rule

and the "substantial relationship" test. The Court held:

If the validity of the legislative classification
be fairl debatable, the legislative judgment must
be allowed to control.  Emphasis added.!

[B]efore the ordinance can be declared unconstitu-
tional,  it must be shown! that such provisions
are clearly arbitrary and unreasonable, having no
substantial relationshi to the public health,
safety, morals or general welfare.  Emphasis
added.!

The Euclid court refused to go further than upholding the ~er se

constitutionality of zoning against a due process attack, preferring

to reserve judgment on the due process constitutionality of an ordi-
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nance as applied until it was presented by an appropriate case.183

Two years later, in Nectow v. Cit of Cambrid e, the Court decided

an "as applied" case. After quoting the "substantial relationship"

language of Euclid, the Court held the ordinance in question to be a

denial of due process as applied to the plaintiff property owner.

According to the Court, neither the health, safety, convenience nor

general welfare of the part of the city affected would be promoted

by applying the ordinance to the property.l

With one exception,~ between 1928 and 1974, the Supreme Court

did not review the substance of any Land use ordinances. The formula-

tions found in Euclid and Nectow thus became the basis for case-by-

case development in the state courts of the constitutional limits of

zoning power, and the parameters of the "substantial relationship"

test and the "fairly debatable" rule. The decisions of the Florida

courts reflect the uncertainty of state courts in attempting to apply

the concepts.

Florida courts, in addressing the validity of a regulation in

terms of its relationship to valid police power objectives, have in

most cases linked together the "substantial relationship" rule 88 and

the "fairly debatable" rule.l Thus, the simplest means of under-

standing them is as interlocking rules which the courts use together

to determine the validity of an ordinance. The Florida Supreme

Court, as early as 1931, stated that the courts should not disturb an

ordinance "unless it clearly appears that it has no foundation in

reason and is merely an arbitrary or irrational exercise of power

having no substantial relationship to the general welfare."191

that time, Florida courts have consistently decided the police power
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question in light of the fairly debatable rule.L9 If an ordinance

has no "substantial relationship" to the public health, welfare,

safety, or morals, it is considered invalid and not "fairly

debatable."l93

A concept which must be considered together with the "fairly

debatable" rule and the "substantial relationship" test is the

"presumption of validity" afforded legislative enactments by the

~ou~t~ ~ As legislative acts, land use regulations are presumed to

be constitutional and valid. The presumption of constitutionality

attaches to every duly enacted ordinance, and the attacking litigant

has the burden of proving invalidity. As the U. S. Supreme Court

has stated:

Every possible presumption...is in favor of the
validity of a statute, and this continues until the
contrary is shown beyond a reasonable doubt. One
branch of the government cannot encroach on the
domain of another without danger. The safety of
our institutions depends in no small degree on a
strict observance of this statutory rule.

Ordinances are presumed valid in Florida both on their face and as

applied to a particular property. In either case, the litigant con-

testing the ordinance has the heavy or "extraordinary" burden of

proving invalidity. Concerning facial validity, the Florida courts

have held that ordinances are presumed to be valid enactments, that

courts are to presume that a reasonable and legal classification of

Land was intended by a zoning ordinance, and that the very adoption

of an ordinance raises the presumption that it is in furtherance of

the police power.2 The burden is not on the governing body to prove

the facial validity of an ordinance; rather, the contesting Litigant

bears the burden of proving its invalidity.
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The same rule applies when reviewing the application of an ordi-

nance to a particular site. A recent decision of the First District

Court of Appeal illustrates this approach.2O2 In upholding a local

government's denial of rezoning of appellee's property from a residen-

tial to a commercial category, the court reiterated a 1978 Florida

Supreme Caurt statement that "zoning or rezoning is the function of

the appropriate zoning authority and not the courts." The opinion

also pointed out that:

If application of a zoning classification to a
specific parcel of property is reasonably subject
to disagreement, that is, if its application is
fairly debatable, then the application of the
ordinance by the zoning authority shauld not be
disturbed by the courts.

In practice, then, the Florida courts have intermingled the

"substantial relationship" rule and the "fairly debatable" rule with

the "presumption of validity" concept. One commentator has suc-

cinctly summed up the interrelationship of these concepts: "To satisfy

a court that an ordinance is invalid, then, the landowner must prove

that it is not fairly debatable that a substantial relationship

between the ordinance and a valid exercise of the police power

exists." This is an extraordinarily heavy burden.

V ~ THE TAKING CLAUSE

A. Introduction

Strict regulation of land use within the caastal zone is

likely to lead to challenges based on the taking clause of the U.S.

Constitution. Taking, in the land use context, ardinarily refers

to the physical invasion or appropriation of land by a governmental

body with condemnation authority. Land use regulations are usually

45



held to be exercises of the state's police power, not requiring com-

pensation; invalidation of any constitutional regulation is the tradi-

tional remedy. However, an overly restrictive regulation which does

not meet the tests discussed below may give rise to a constitutional

challenge that a taking has occurred, and that compensation should be

paid The extent, however, to which local governments are limited by

the taking clause is often exaggerated: few recent cases have invali-

dated coastal management regulation as a "taking" of property. To the

contrary, stringent restrictions causing substantial diminution of

property values have been sustained where necessary to protect the

public interest from the effects of harmful land development. This is

not to say that the taking issue should be ignored, or that the

constitutional protections do not significantly restrain regulation,

but rather that needed restrictions should not be withheld because of

unreasonable fear of "taking" regulated lands.

Perhaps no area of constitutional law is as poorly defined. A

single phrase provides the basis for discussion. The Fifth Amendment

to the U.S. Constitution states, "nor shall private property be taken

for public use without just compensation." " Although a land use

ordinance does not transfer ownership of regulated land to the govern-

ment, but merely regulates the use, it is subject to challenge as a

taking. The allegation in litigation attempting to establish a taking

is that the challenged regulation so restricts the owner's use of

property that it effectively amounts to an expropriation of the

owner's interest and should be treated as such by law. The result is

that government must erase the restriction or purchase the

property, and in some states, pay monetary damages.208
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One confusing aspect of the taking issue is its relationship to

substantive due process. The courts do not clearly distinguish the

two concepts. Several statements may be safely made. It is a denial

of due process to "take" property without compensation. In deter-

mining whether a "taking" has occurred, the courts balance many of the

same factors they use to determine compliance with the due process

clause, with more emphasis given to diminution in value as a factor.

B. Historical Back round

The taking clause of the Fifth Amendment seems to have been

included in the Bill of Rights as a protection against arbitrary and

uncompensated seizures of private property. English kings

apparently had a propensity for arbitrarily seizing the lands of their

subjects in order to raise funds. During the Revolutionary War, pro-

perty was frequently impressed. The Fifth Amendment was intended to

limit such activities by requiring authorization by the legislature

and compensation.

For well over a hundred years, the taking clause was held to

extend only to cases where the government took actual, physical

possession or title to land in order to use it for some public purpose

such as building a road. Regulation, under this view, could not

effect a taking. In fact, very burdensome regulations were quite com-

monly imposed on owners of property. Although the U.S. Supreme

Court doesn't seem to have considered the scope of the compensation

clause during this period, state courts did address it. 1~ One

noteworthy case, Commonwealth v. Tewksbur , was decided by the

Supreme Judicial Court of Massachusetts in 1846. The case involved a
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challenge by a landowner to a statute that prohibited the removal of

stones, sand or gravel from beaches in a certain town. The landowner

contended this restriction amounted to a taking.

The legislation had been enacted to preserve the integrity of

natural beaches that formed and protected the harbor of Boston. A

narrow strip of land protecting the harbor of Plymouth Beach had been

breached some years before, after the owner had cleared it of trees.

The public had born great expense to reconstruct it by artificial

means. The court therefore recognized that "the protection and

preservation of beaches, in situations where they form the natural

embankments to public ports and harbors, and navigable streams, is

obviously of great public importance." Accordingly, the court

held.215

[S]uch a law is not a taking of the property for
public use, within the meaning of the constitution,
but is a just and legitimate exercise of the power
of the legislature to regulate and restrain such
particular use of property as would be inconsistent
with, or injurious to the rights of the public.

C. Takin Anal sis b the U.S. Su reme Court

1. Takin B Ph sical Invasion

In the case of Pum ell v. Green Ba Co., decided in 1871, the

U.S. Supreme Court significantly expanded the limits of action that

could constitute a taking. The Green Bay and Mississippi Canal

Company had built a dam, pursuant to authorization by the State of

Wisconsin, across a navigable river. The dam raised the waters of the

river:

...[so] high as to forcibly and with violence
overflow all  of the plaintiff's! land,...the water
coming with such violence...as to tear up his trees
and grass by the roots, and wash them with his hay
by tons away, to choke up his drains and fill up
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his ditches, to saturate some of his lands with
water, and to dirty and injure other parts by
bringing and leaving on them deposits of sand....217

Accepting these facts as true, the Supreme Court held that "where

real estate is actually invaded by super-induced additions of water,

earth, sand or other material, or by having an artificial structure

placed on it so as to effectually destroy or impair its usefulness, it

is a taking."2~8

Subsequent cases have clearly established that government action

that increases fLooding above natural levels will constitute a

taking.219 Other types of physical invasion may also give rise to

such a claim. Overflights by noisy aircraft, for example, may take a

partial interest in land, as may allowing the public to navigate a

privately owned waterway.221

Very significant levels of uncompensated damage by physical

invasion have been allowed, however, where important public interests

were involved. For example, in Bedford v. U.S., erosion control. . 222

measures constructed along the banks of the Mississippi River by the

Army Corps of Engineers had interfered with natural patterns to such

an extent as to increase erosion of the plaintiff's land. The Court

held that the invasion was "consequential damage," not a compensable

appropriation.

2. Re ulator Takin s

 a! Mu ler v. Kansas

The issue of whether regulation without physical invasion could

ever effect a taking was first thoroughly analyzed by the Supreme

Court in Mu ler v. Kansas~22 decided in 1887. Mugler owned a
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brewery. Kansas enacted a law prohibiting the manufacture of alcoho-

lic beverages, greatly devaluing that property. bugler claimed the

law was invalid because it constituted a taking of his property

without compensation and a denial of due process of law. The Supreme

Court disagreed and in a strong opinion by Justice Harlan, upheld the

power of states to regulate the use of private property.

The constitutional guarantee, wrote Justice Harlan, "has never

been regarded as incompatible with the principle, equally vital,

because essential to the peace and safety of society, that all

property in this country is held under the implied obligation that

the owner's use of it shall not be injurious to the community."

Justice Harlan perceived a clear distinction between the power of

eminent domain and the police power. Eminent domain, which must be

compensated, involves the seizure of private property or the devotion

of it to some use by the public. Police power regulation involves a

restriction on the owner's use of property to protect valid public

interests. He wrote:

A prohibition simply upon the use of property for
purposes that are declared, by valid legislation,
to be injurious to the health, morals, or safety of
the community, cannot in any just sense, be deemed
a taking or an appropriation of property for the
public benefit. Such legislation does not disturb
the owner in the control or use of his property for
lawful purposes, nor restrict his right to dispose
of it, but is only a declaration by the state that
its use by any one, for certain forbidden purposes,
is prejudicial to the public interest....The power
which the states have of prohibiting such use by
individuals of their property, as will be prejudi-
cial to the health, the morals, or the safety of
the public, is not, and consistently with the
existence and safety of organized society, cannot
be, burdened with the condition that the state must
compensate such individual owners for pecuniary
losses they may sustain, by reason of their not
being permitted, by a noxious use of their
property, to inflict injury upon the community.
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The exercise of the police power by the destruction
of property whi.ch is itself a public nuisance, or
the prohibition of its use in a particular way,
whereby its value becomes depreciated, is very dif-
ferent from taking property for public use, or from
depriving a person of his property without due pro-
cess of law. In the one case, a nuisance only is
abated; in the other, unoffending property is taken
away from an innocent owner. It is true, when the
defendants in these cases purchased or erected
their breweries, the laws of the state did not
forbid the manufacture of intoxicating liquors.
But the state did not thereby give any assurance,
or come under an obligation, that its legislation
upon that subject would remain unchanged.

This position was reinforced in subsequent cases. 6 Hadacheck v.

Sebastian, for example, involved a Los Angeles city ordinance which

forbade brickmaking in certain parts of the city. The petitioner

owned land containing a bed of clay which he used for making bricks.

The land was worth about $800,000 for brick making purposes, but was

virtually useless for any other purposes because of excavations he had

made. The City of Los Angeles passed an ordinance prohibiting

brickmaking, which the petitioner claf,med was a taking of his property.

The Court held that because of the "effect upon the health and comfort

of the community," the city could prohibit brick making under its

police powers. The Court remarked:

It is to be remembered that we are dealing with one
of the most essential powers of government, one
that is least limitable. It may, indeed, seem
harsh in its exercise, usually is on some indivi-
dual, but the imperative necessity for its
existence precludes any limitation on it when not
exerted arbitrarily.

 b! Penns lvania Coal v. Nahon

In 1922, a new dimension was added to taking analysis by Justice

Holmes, who wrote the majority opinion in Penns lvania Coal Co. v.
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Mahon.2~> The case arose in the coal mining regions of Pennsylvania

where expanding underground mining had caused extensive surface sub-

sidence problems.2 Most landowners had bought their property from

the coal companies, who had inserted covenants in the deeds

restricting private rights not to have the land undermined. The

legislature had thereafter prohibited the mining of coal beneath

inhabited buildings. When a homeowner sought to enjoin a coal company

from mining beneath his home, the company responded by claiming the

statute was an unconstitutional deprivation of its mineral rights.

The Supreme Court agreed and held the regulation was invalid as an

uncompensated taking.

Justice Holmes, writing for the majority, sketched a new approach

to the taking issue, one that gave more weight to the impact of regu-

lation on property owners. First, he noted:

Government hardly could go on if to some extent
values incident to property could not be diminished
without paying for every such change in the general
law. As long recognized, some values are enjoyed
under an implied limitation and must yield to the
police power.

But the police power also had limits, he said:

One fact for consideration in determining such
limits is the extent of diminution [of value].
When it reaches a certain magnitude, in most if not
all cases there must be an exercise of eminent
domain and compensation to sustain the act. So the
question depends upon the particular facts.

The "general rule" developed by Holmes was that "while property may be

regulated to a certain extent, if regulation goes too far it will be

recognized as a taking." 5 Applying these concepts to the case at

issue, the Court determined that since the coal company's mineral

rights had been effectively extinguished by the statute, it was an

invalid taking.
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Considerable confusion has resulted from the diminution in value

test enunciated in Penns lvania Coal. A common misconception is that

diminution in value is the ~onl factor to look at in determining

whether a taking has occurred. Although Justice Holmes indicated

that diminution in value was only one consideration to be used in

analyzing the facts of a particular case, he failed to articulate what

those other considerations might be. His test, instead, looked to a

conclusion--if regulation goes "too far" it will be a taking � and gave

no guidance for determining when it had gone "too far". Finally,

despite an apparent conflict in approach to the resolution of taking

issues, Holmes never cited or discussed, much less properly overruled,

Mu ler v. Kansas.

The continuing validity of ~Mu ler is demonstrated hy a case

decided only six years after Penna lvania Coal. Miller v. Schoene

involved the literal destruction of private property � red cedar trees.

Virginia had passed a statute requiring the destruction of red cedar

trees that were found to be infected by cedar rust. Although cedar

rust is not harmful to cedar trees, it may be transported by wind to

apple trees on which it destroys the fruit and foliage. The plaintiff

in Miller owned cedar trees which were destroyed pursuant to the

statute. He claimed they had been taken without compensation. The

Court first noted that apple orchards have a relatively greater economic

value than ornamental cedar trees. In effect, the state had been

forced to choose between the preservation of one or the other. The

exercise of such a choice, the Court held, does not constitute a

taking:237

The state does not exceed its constitutional

powers by deciding upon the destruction of one

class of property in order to save another which,



in the judgment of the legislature, is of greater
value to the public. It will not do to say that
the case is merely one of a conflict of two private
interests and that the misfortune of the apple
growers may not be shifted to cedar owners by
ordering the destruction of their property; for it
is obvious that there may be, and here there is, a
preponderant public concern in the preservation of
the one interest over the other..sAnd where the
public interest is involved, preferment of that
interest over the property interest of the indivi-
dual, to the extent even of its destruction, is one
of the distinguishing characteristics of every
exercise of the police power which affects
property....We need not weigh with nicety the
question whether the infected cedar trees consti-
tute a nuisance according to the common law; or
whether they may be so declared by statute....For
where, as here, the choice is unavoidable, we can-
not say that its exercise, controlled by considera-
tions of social policy which are not unreasonable,
involves any denial of due process'

dust as the Court in Penna lvania Coal had ignored ~Nu ler, the

Court in Miller ignored Penns lvania Coal. It failed to explain the

distinction between choosing apple trees over cedar trees and choosing

inhabited buildIngs over coal. mining rights.

 c! Recent decisions

Subsequent decisions of the Court failed to resolve the inherent

tension between ~Nu ler and Penna lvanf.a Coal. The next major case to

analyze the taking issue was Goldblatt v. Town of Hem stead,

decided in 1962. The town had enacted an ordinance to prohibit mining

without a permit and require the filling of existing excavations below

the water table. Permits for future mining would only be granted if

excavations did not extend below the water table and if stringent

berm, slope and fence requirements were met. The effect was to

prohibit further mining.

The plaintiff, owner of a sand and gravel mine, brought suit

claiming the ordinance was a taking. The Court linked together ~Mu ler
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and Penns lvania Coal in its analysis. It first quoted at length

three sections of ~Mu ler indicating that a police power restriction

intended to curb harmful behavior can never be a taking,240 but then

indicated that regulation could constitute a taking if sufficiently

onerous.2 In making this determination, though, the Court noted,

"there is no set formula to determine where regulation ends and taking

begins. Although a comparison of values before and after is

relevant...it is by no means conclusive." Because the plainti.ff

had introduced no evidence as to diminution of value, however, the

Court found no taking.

The Supreme Court's most recent, thorough treatment of the taking

issue is in Penn Central Trans ortation Co. v. New York Cit

involving a challenge to New York City's historic landmark protection

ordinance by the owner of Grand Central Station. The station had been

designated as a historic landmark under that ordinance, which gave the

city a right to prevent alterations of the structure that would be

incompatible with its architectural values. The ordinance also gave

owners of landmark property development rights that could be trans-

ferred to other sites. When the city rejected plans to cantilever a

50-story addition over the landmark, the owner filed suit claiming a

taking.

The opinion thoroughly reviews taking law. The determination of

what constitutes a taking "has proved to be a problem of considerable

difficulty," " acknowledged the Court, and no "set formula" 4 has

been developed. Taking cases have been decided on an "essentially ad

factual basis and their resolution has depended "largely upon

the particular circumstances."247 The ultimate goal has been to
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determine where "justice and fairness require that economic injuries

caused by public action be compensated by the government, rather than

remain disproportionately concentrated on a few persons."248

The Court identifi.ed several factors used in determining whether a

taking has occurred. One is economic impact on the regulated land-

owner and "particularly, the extent to which the regulation has inter-

fered with distinct investment-backed expectations." The other is

the character of government action. A "physical invasion" of land by

the government is more likely to result in a taking than "some public

program adjusting the benefits and burdens of economic life to promote

the common good."

The Court then reviewed a number of instances where governmental

action adversely affecting recognized economic values had been upheld.

Taxing, for example, does not "take" property. Nor does governmen-

tal interference with interests that are not "sufficiently bound up

with the reasonable expectations of the claimant to constitute

'property' for Fifth Amendment purposes." Private interests in

navigable waters, for example, are not a property right in this sense.

Land use regulations are a third example:

fl]n instances in which a state tribunal reasonably
concluded that "the health, safety, morals, or
general welfare" would be promoted by prohi.biting
particular contemplated uses of land, this court
has upheld land use regulations that destroyed or
adversely affected recognized real property
interests.

Nevertheless, the Court also recognized the continuing validity of

the proposition set forth in Penns lvania Coal, that otherwise valid

regulation "may so frustrate distinct investment-backed expectations

as to amount to a 'taking'."2~4 In addition, the Court noted,
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"government actions that may be characterized as acquisitions of

resources to permi.t or facilitate uniquely public functions have often

been held to constitute [a] 'taking.'"255

After reviewing these principles, the Court analyzed the facts at

issue and determined there had been no taking. Several factors were

influential. First, the property interest of the owners had not been

destroyed, but merely diminished. The existing use of the property

was not affected by the regulation. The owners of Grand Central

Station could continue using it as it had been used for 65 years.256

Furthermore, a lower court had found this use allowed a "reasonable

return" on the investment.25 Although the owners argued in favor of

a taking because their use of the air above the terminal had been

completely denied, the Court rejected this approach:25g
"Taking" jurisprudence does not divide a single
parcel into discrete segments and attempt to deter-
mine whether rights in a particular segment have
been entirely abrogated.

The parcel, as a whole, was still useful. Second, the financial

impact of regulation was mitigated by transferable development

rights.2 0 The owners were able to increase density on adjacent

tracts of land by exercising these rights' Although the transferable

development rights might not serve as "just compensation" in place of

money, had a taking occurred, they were sufficiently valuable to miti-

gate the effects of regulation and thereby help to avoid creation of a

taking.26l Third, although a permit to build the desired structure

had been denied, there was a possibility of receiving a permit in the

future to construct some alternative consistent with the regulatory

standards.-262
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Although Penn Central summarizes the status of the law in this

area, it fail.s to resolve the inherent conflict between ~Mu ier snd

Penns Lvania CoaL. Regulation may severely devalue or even destroy

private property in certain instances, depending on the facts and

circumstances of the case. In other instances, under other facts and

circumstances, governmental action that devalues property may result

in a taking. The distinction between valid regulation and invalid

expropriation is made by an ad hoc balancing of the public.c interest

served by regulation versus the private benefits and harms that

result.

Two nore recent decisions give little further gui danc.e. Agtns v

Cit of Tiburon involved a challenge to the facial validity of an

ordinance limiting the density of expensive residential property from

one to five units per acre in order to preserve "open space." The

landowners claimed enactment of the ordinance constituted a taking of

their property. The U.S. Supreme Court disagreed, citing several fac-

tors. First, the ordinance substantially advanced "legitimate govern-

mental goals."26 The conversion of open space to urban use has

numerous "resultant adverse impacts" such as noise, water pollution,

destruction of sceni.c beauty, disruption of the environment and

increased flood hazards. Lowered density and careful review of

development plans help to avoid those impacts. Second, the owners of

the land at issue would share with other landowners the benefits and

burdens of such regulation. They were not unfairly targeted.

Finally, substantial use of the property was possible. The Landowners

could submit a development plan and, conceivably, receive permission

to build as many as five houses on the land.><> Consequentjy there

was no taking.
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Electric Compan v. San Diego,26g involving a claimed taking resulting

from the downgrading of portions of the utility's coastal property to

open space uses. A majority of the U.ST Supreme Court declined to

decide the issue, ruling that the Court had no jurisdiction due to

lack of a final judgment below.269 Justice Brennan dissented, arguing

that the Court did have jurisdiction, and that it was illogical to

distinguish between the effects and remedies for physical takings,

and excessive regulatory authority.27O

Police power regulations such as zoning ordinances
and other land-use restrictions can destroy the
use and enjoyment of property in order to promote
the public good just as effectively as formal
condemnation or physical invasion of property.
From the property owner's point of view, it may
matter little whether his land is condemned or
flooded, or whether it is restricted by regula-
tion to use in its natural state, if the effect
in both cases is to deprive him of all beneficial
use of it. From the government's point of view,
the benefits flowing to the public from preser-
vation of open space through regulation may be
equally great as from creating a wildlife refuge
through formal condemnation or increasing
electricity production through a dam project that
floods private property. Appellees implicitly
posit the distinction that the government intends
to take property through condemnation or physical
invasion whereas it does not through police power
regulations.... But "the Constitution measures a
taking of property not by what a State says, or
by what it intends, but by what it does." ...It
is only logical, then, that government action
other than acquisition of title, occupancy, or
physical invasion can be a "taking", and there-
fore a de facto exercise of the power of eminent
domain, where the effects completely deprive the
owner of all or most of his interest in the property.

Three other Justices joined in the dissent. Justice Rehnquist, in

a concurring opinion, stated that he would "have little difficulty in

agreeing with much of what is said in the dissenting opinion.
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Although it is not known with which parts of the dissent he agrees,

Justice Rehnquist stated himself ready to "formulate federal constitu-

tional principles of damages for land-use regulation which amounts to

a taking.-273

Thus, further erosion of the distinction between a regulatory

exercise of the police power and the exercise of eminent domain seemed

possible. However, in 1985 the issue again came before the Court in

Williamson County Regional Planning Commission v. Hamilton Bank of

Johnson City,2 ~ involving a taking claim resulting from restrictions

on the development of a subdivision. The claim was rejected on proce-

dural grounds--there had been no final agency action so that a taking

claim was not ripe and the landowner had failed to seek compensation

through available state procedures. The Court took the opportunity,

though, to set forth an alternative theory to that expressed by

Justice Brennan in his San Diego Gas dissent regarding whether damages

for a regulatory taking are constitutionally mandated.

The local planning commission argued that a regulation which is

unconstitutionally oppressive violates the due process clause, which

need not be remedied by just compensation, rather than the Fifth

Amendment. 7 In response, the Court noted that in Pennsylvania Coal

and earlier opinions authored by Justice Holmes, "the Court did not

view overly restrictive regulation as triggering an award of compen-

sation, but as an invalid means of accomplishing what constitutionally

can be accomplished only through the exercise of eminent domain."276
Justice Stevens, in a concurring opinion, stated that once a regula-

tion is seen as unconstitutionally excessive, "there is nothing in the

Constitution that prevents the Government from electing to abandon the

60



permanent-harm-causing regulation."2 Thus, a taking would be

avoided.

The opinion also referred to the standard for determining whether

a taking has occurred in less absolute terms than in earlier

decisions' The economic impact of regulation on reasonable investment-

backed expectations is referred to as "among the factors of particular

significance in the inquiry."

Resolution of these issues must await a future decision. A

taking case is again before the Court. Clear rules of decision may

never be articulated' The ad hoc balancing of public interest factors

versus the impact on regulated property owners is likely to continue,

as will the debate and stream of writings on the subject. The next

section will examine a number of "tests" or factors that have been

used by the courts in resolving taking challenges to land use

regulations.

D. Factors in Takin Anal sis

The determination of when a coastal regulation becomes a taking of

private property is not a simple matter. An ad hoc inquiry must

always be made and the outcome depends on the particular facts and

circumstances of the case. A number of factors have influenced the

courts. Most opinions reflect a balancing of the factors and the use

of several tests. This section will summarize the relevant factors.

l. Diminution in Value

The effect of regulation on the monetary value of property is

clearly a major factor in taking analysis. ~e importance of diminu-

tion in value was emphasized in Penns lvania Coal.282 D~~i~i~~~



have invalidated Land use regulations as takings have done so primarily

because property values were too severely depressed.283

The law is clear, however, that diminution in the vaLue of regu-

lated property does not, in and of itself, establish a taking.28 It

is only one factor to be considered by the courts. In fact, numerous

decisions have sustained stringent regulations against taking

challenges even though property values were very substantially

reduced. In Euclid v. Ambler Realt Co., zoning was upheld despite

a 75 percent diminution of value. The owner of the regulated brick-

works in Hadacheck v. Sebastian sustained a 93 percent loss in the

value of his property  from $800,000 to $60,000!, yet the regulation

was sustained. The practical effect of Goldblatt v. Town of

~Hem stead, was to prohibit further operation of a rock and gravel

mine. In Miller v. Schoene, the regulated property, cedar

trees, was completely destroyed.

2. Reasonable Use Test

Another factor in judging the effects of regulation is to look,

not at the extent of diminution, but at whether any reasonable use

remains after regulation. A taking only occurs when there has been

a virtual destruction of the property interest by regulation. In

determining whether such a total destruct'.on has occurred, the courts

look to possible remaining uses. If the potential exists for the

owner to make some reasonable use of the regulated property, then no

taking will be found. Such a possibility is inherent to most per-

mitting systems. Denial of a permit does not preclude the possibility

that a property owner may be able to return in the future with an

62



alternative plan that meets the requirements of the regulation and

obtain a permit. 9 Thus, denial of a permit, it may be argued, does

not destroy the value of property.

In determining whether reasonable potential uses for a regulated

parcel of land remain, the courts have determined in some cases that

indigenous uses are reasonable uses in view of the public harms that

would result from more intensive development. Thus, regulations that

prohibi,t most forms of development, but allow such uses as woodland,

grassland, wetland, agriculture, horticulture, recreation, open space,

density credit transfer, nature trails, scenic vista, hunting,

fishing, and wildlife observation have been held not to deny all

reasonable use.

The reasonableness of a proposed use may also be evaluated. If

the property owner is proposing an unreasonable use of the regulated

land, then denial of a permit does not prohibit all reasonable use.

From this perspective, courts have held that construction of residen-

tial structures in flood prone areas is not a reasonable use of

land. Filling wetlands, destruction of sand dunes, pollution of

public waters, and other such harmful activities may also be con-

sidered unreasonable uses of land, the denial of which, therefore,

does not deny reasonable use of land, but merely requires the owner

to act reasonably.

Another qualification to the reasonable use test is that the

entire parcel of property owned by the challenger is examined for

reasonable remaining uses, not just the regulated portion. If a

parcel contains both wetlands and upland, for example, and development

of wetlands is restricted, the courts take into account whatever uses

63



might be allowed of the uplands in determining whether sufficient

reasonable uses remain for the parcel as a whole.297

3. Harm/Benefit Test

Courts frequently distinguish valid regulation from invalid

expropriation by the application of a "harn/benefit" test-298 If
the purpose of regulation is to protect the public from the harmful

effects of the prohibited use, it is a valid exercise of the police

power. Restraint of an unreasonable use to prevent a public harm

does not constitute a taking. If, on the other hand, the purpose

is to acquire some benefit for the public that it could not otherwise

enjoy, acquisition of that interest without compensation may be

treated as a "taking". The use of land in a manner that creates flood

hazards has frequently been found to be the creation of a public harm

or an injurious use of property that may be prohibited.>
The difficulty with this test is that it invites conclusory

reasoning. Harm and benefit are essentially two sides of the same

coin. An action designed to prevent a harm may also be characterized

as providing a benefit. For example, a flood management ordinance may

be characterized as conferring a benefit on the community, i.e-, use

of an owner's land as a water retention area~o or, alternatively, as

preventing a harm, i.e., prevention of harmful interference with flood

water storage.3 ~ If the regulation may be characterized as acquiring

for the public some right that it had not previously enjoyed, then it

is more likely to be held a taking. By this reasoning, the public

would be entitled to continue enjoying the "benefit" of not having

flood waters obstructed, displaced or otherwise altered to the harm of



public interests, and appropriate regulatory action would be charac-

terized as the prevention of harm. If regulation required landowners

to store on their property more water than would have naturally

occurred there, the public would be acquiring the benefit of new and

additional flood storage capacity and the regulations would be legally

treated as a taking.3O4

4. Nuisance-like Effects

Preventing one landowner from causing harm to others is an

ancient, well-established goal of the legal system. The Latin maxim,

Sic utere tuo ut alienum non laedas, meaning "Use your own property in

such a manner as not to injure that of another," expresses the basis

for the common law of nuisance. Nuisance law constrains landowners in

the use of their property. The common law has long been available to

restrain landowners who increase flooding30 or cause pollution to

public or private lands or waters.30 Regulation that prevents land-

owners from causing nuisance-like effects merely enforces the common

law principles.30 Regulation that prevents harmful uses of property

does not, therefore, take property because there was never any property

right to cause harm in the first place. For example, denial of a

permit to use an individual sewage disposal system on tbe grounds that

it presented potential harm to the surrounding marsh environment,

through the introduction of nitrogen, nitrates and phosphates and

because of not-uncommon maintenance problems, was upheld against a

claim of taking in Milardo v. Coastal Resources Management Council.

The Rhode Island Supreme Court held:309



In essence, plaintiff is asserting a right not
only to use his property but also to discharge
waste into the surrounding area. This is a
"property right" that this court has refused
to recognize....

5. Reci rocal Benefits

A regulation is sometimes justified against a taking claim on the

basis that it confers benefits on the regulated landowner that help to

offset the regulatory burdens.> A broadly applicable regulation

that helps to protect landowners from each other may find support in

this factor. A regulation that prevents landowners from polluting a

shallow aquifer beneath other lands, for example, also protects those

same landowners from having their own water supply polluted. All

similarly situated landowners must share the burdens of regulation as

we11 as the benefits. Elegibility for flood insurance is one

recognized benefit. Regulation that implements a comprehensive

state-wide or regional program also seems favored.

6.

Existing uses seem entitled to greater protection than speculative

future uses.314 If regulation restricts changes in the land to make

i.t suitable for proposed future uses, the courts are less likely to

find a taking. If the owner may continue to use the land as it has

been used in the past, it is difficult to argue that there has been a

destruction of reasonable use. Increases in the value of property

based on speculation that it may be physically altered or converted to

some other use are not given the same protection against regulation as

existing uses.31 Several courts have held there i.s no inherent right

to alter the natural characteristics of the land when harm to the

public interest would result.316
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California law holds that no property owner has a property

interest in any particular type of zoning, existing or anticipated.

To the extent that .landowners' expectations are based on their own

business judgments, they are likewise not entitled to protection:~I8

A property owner cannot, by voluntarily pre-
paring hi.s property for intensive development,
circumscribe the City's power and authority
to legislate in the publi.c interest.

The court also held that property owners have no legally cognizable

expectation that they would be permitted to change the uses to which

their properties may be devoted. And it has been held that property

owners who were on notice of potenti.al problems in obtaining a

building permit, were charged with knowledge of zoning and building

restrictions in effect at the time they acquired the property so that

no property interest arose which could have been taken by denial of

the building permit.

7. public Trust and the Navi ation Servitude

All property is subject to exercise of the state's police

power. Two additional sources of power come into play with regard

to public waters. The federal government holds a navigational ser-

vitude in natural navigable waters that is superior to all private

interests. The federal government can dam rivers, block naviga-

tional channels and build works that induce erosion, without recourse

by adjacent landowners. It can also e~ercise stringent regulatory

powers over wetlands and other property adjacent to navigable waters

in order to protect the public interest embodied in the navigation

servitudes.

Ownership of the beds of navi.gable waters is generally vested in

the states.32~ These submerged lands are held subject to a public

67



trust. 3 Even where submerged lands have been sold, they remain sub-

ject to the public trust. The public trust doctrine may impose a duty

on the state, or at least a greater right, to protect the public

interest in navigable waters.324 It can be argued that lands subject

to the public trust may not be used in ways that are incompatible with

the public's interest in the property. ~ The strong public interest

in navigable waters may also strengthen the argument in favor of regu-

lations applicable to lands that are not strictly subject to the

trust, but which affect the trust.

8.

No single "test" adequately explains the results of all taking

cases. No single factor seems of overriding importance. The best

explanation seems to be that the courts balance the various factors,

weigh the respective public and private interests and then decide what

is fair and just. Such an approach is no different than the

balancing used to determine whether regulation complies with the

requirements of substantive due process. For that reason, essentially

the same factors are used by the courts in deciding cases.

E. Florida Law

Florida's constitution has its own taking clause. Article I, 59,

provides: "No person shall be deprived of...property without due pro-

cess of law. ~ .." To date, Florida courts have not said whether this

clause provides any more protection than that of the U-S. Constitution.

In general, the federal precedent discussed above is applied by

Florida courts as if the meaning of the two clauses were identical.

68



Thus, citing both federal and Florida precedent, the Florida

Supreme Court in Graham v. Estuar Pro erties recently summarized the

law of taking as follows:328

There is no settled formula for determining when
the valid exercise of police power stops and an
Impermissible encroachment on private property
rights begins' Whether a regulation is a valid
exercise of the police power or a taking depends
on the circumstances of each case. Some of the

factors which have been considered are:

1. Whether there is a physical invasion
of the property.

2. The degree to which there is a diminu-
tion in value of the property. Or
stated another way, whether the
regulation precludes all economically
reasonable use of the property.

3. Whether the regulation confers a
public benefit or prevents a public
harm.

4. Whether the regulation promotes the
health, safety, welfare, or morals of
the public.

5. Whether the regulation is arbitrarily
and capriciously applied.

6 ~ The extent to which the regulation
curtails investment-backed

expectations.

The court examined the issue of whether denial of the landowner's

right to develop an area of black mangroves was a taking, despite its

conclusion that the regulation was reasonable. The court thus implied

that otherwise reasonable regulation might take private property. In

Estuar Pro erties, however, no taki.ng occurred.

Several factors led to the court's conclusion. First, the state

proved the development plans of Estuary Properties would have adver-

sely affected important public Interests in the estuary. The land-
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owner, on the other hand, had failed to prove that regulation had

destroyed its beneficial interest. The size of permissible develop-

ment was reduced to one half of that proposed and the developer should

have known that "part of it was totally unsuitable for development".

The court agreed with the rationale in the Wisconsin case of Just v.

Marinette,329 that proximity and potential harm to public waters

justifies more stringent regulati.on and that landowners have no abso-

lute right to change the character of their land when to do so would

injure the rights of others.

The regulation in Estuar Pro erties was upheld using a

harm/benefit test. Recognizing the inherent ambiguity of that test,

the court offered some clarification of the distinction between harm

and benefit:330

As previously stated, the line between the preven-
tion of a public harm and the creation of a public
benefit is not often clear. It is a necessary
result, that the public benefits whenever a harm is
prevented. However, it does not necessarily
follow that the public is safe from harm when a
benefit is created. In this case, the permit was
denied because of the determination that the pro-
posed development would pollute the surrounding
bays, i.e., cause a public harm. It is true that
the public benefits in that the bays will remain
clean, but that is a benefit in the form of main-
taining status quo. ~gstuar is not bei.ng required
to change its development plans so that public
waterways will be improved. That would be creation
of a public benefit beyond the scope of the state' s
police power.

The taki.ng issue was also decided in Moviematic Industries Cor

v. Bd. of Count Commissioners of Dade Count , in which property

was downzoned from heavy industrial use to single family residential

at a density of one unit per five acres in order to protect the water

resources of western Dade County. The owner claimed the rezoning so
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impaired use of the property that it could not be put to any reason-

able use and therefore a taking had occurred. The court upheld the

zoning.

The zoning did, in fact, allow development and use of the

property, though at a greatly reduced density. All the owner could

show, therefore, was that the market value of the property had been

reduced. The court held that this was insufficient to prove a taking

in view of the overall reasonableness and public necessity of the

restrictions.

Smith v. Cit of Clearwater332 upheld an even more stringent

restriction against a taking challenge. The city had rezoned half of

the challengers' property as "aquatic lands", limiting use to

recreational pursuits.

In rejecting the taking claim, the court emphasized the natural

limitations of the site and the need to maintain environmental

integrity:~33

While there is no doubt that appellants will
not be able to do much with their wetlands in

the face of aquatic zoning, there wasn't very
much they could have done with this land
without such zoning. Except for a thirty foot
strip above the high water mark, all of the
property involved was submerged land. There
were no bulkhead li.nes, and the record ref.lects
that it was most unlikely that appellants would
have been able to obtain permission to fill the
land. Also, as the trial court pointed out,
there were serious environmental considerations

which justified the placing of appellants'
wetlands within the aquatic lands zone.

In Town of Indialantic v. NcNult , ~ the owner of beachfront

land was denied a variance to construct a house in the dunes and

claimed that action was invalid as a takings The Fifth District Court

of Appeal held McNulty failed to prove a taking:33>
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We recognize that in a close case it is difficult
to determine when a regulation or limitation
becomes a "taking" and therefore unconstitutional
as applied to a particular property. A certain
amount of balancing or weighing of the harm
intended to be prevented for the public good
against the property owner's rights is involved.
In this case, the harm intended to be prevented is
substantial. In such a case, the property owner
has a heavier burden to show his intended use of
his property will not likely cause the dangers or
harm intended to be prevented by the ordinance, to
occur.

Further, because the constitutional issue involved
in these cases is whether or not the property owner
is being substantially deprived of the use of his
property, he should also show that it would be
reasonably possible for him to use his property in
the manner he intended. A "taking" cannot be said
to have occurred if it was not feasible to build a
residence in the place forbidden by ordinance.

Further, the possibility for NcNulty to build on this property

had not been permanently denied. His application for a variance

had been denied for failure to demonstrate he could build safely and

without injuring the substantial public interests protected by the

ordinances The possibility of submitting another plan remained.

VI. EQUAL PROTECTION

The Fourteenth Amendment to the V.S. Constitution provides: "No

state shall...deny to any person within its jurisdiction the equal

protection of the laws." Article I, �, of the Florida Constitution

provides: "All natural persons are equal before the law...."

A zoning ordinance may be challenged on the grounds that it

violates these equal protection clauses. Unless the zoning classifi-

cation impinges on a fundamental right  e.g., free speech, freedom of

religion! or is based on a suspect class  e.g., race or religion!, the
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local government need only show that there is a rational relationship

between the classification and a legitimate governmental objective.

Those issues are rarely involved in land use regulation.337 In Stone

v. City of Maitland, 38 the court noted the similarity between equal

protection and substantive due process analysis:

So in a sense equal protection and due process are
not different concepts at all in that they both
center around the discovery of a rational rela-
tionship between the specific non-universal
restriction and additional benefit to a public
interest.

Moreover, the same deference shown by the courts for legislative

judgment in the area of substantive due process is accorded when the

challenge is based on equal protection.3 An aspect of this

deference is that courts do not require that a legislative body

address all apparently similar evils at once. The Fifth Circuit Court

of Appeal explains:3

It is important to recognize exactly what the Equal
Protection Clause entails. If the legislature senses
an evil, it may deal with it. At the same time it
is under no compulsion to deal with all other evils
that are seen to be equally serious. The problem
of legislative classification is a perennial one,
admitting of no doctrinaire definition. Evils in
the same field may be different dimensions and pro-
portions, requiring different remedies. Or so the
legislature may think.

Or the reform may take one step at the time,
addressing itself to the phase of the problem which
seems most acute to the legislative mind.

The legislature may select one phase of one field
and apply a remedy there, neglecting the others.

The prohibition of the Equal Protection Clause goes
no further than the invidious discrimination."
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Thus, it is not a violation of the equal protection clause for a

local government to regulate one type of environmentally sensitive

land differently than another similar type. For example, in J-M.

Mills, Inc. v. Murphy, an owner of fresh water wetlands claimed4

that an act regulating fresh water wetlands differently than salt

water w'etlands denied him equal protection. The Rhode Island Supreme

Court disagreed:>

In order to establish a denial of equal protection
in the instant case, plaintiffs must show that the
owners of fresh and salt water wetlands are simi-
larly situated and that the differences in procedure
adopted by the Coastal Wetlands Act...and the
instant Act lack all rational basis.

The court had no trouble finding reasonable explanations for using

different procedures for salt and fresh water marshes: greater

development pressure on the coast; high incidence of state ownership

in coastal wetlands; and the probable interdependence and interactions

of coastal wetlands as compared to the more random pattern of fresh

water wetlands. Thus, the use of different procedures for the two

types of wetlands did not violate the equal protection clauses

A similar case is Potomac Sand and Gravel Co. v. Governor of

Maryland, where a state law prohibited the dredging of sand and

gravel from wetlands but not excavations from inland pits. The

Maryland Court of Appeals held that the classification was

"rational...in light of the potential and real harm caused by dredging

as testified by experts for both parties."

The landowners in Potomac Sand and Gravel also argued that the

equal protection clause was violated because what was prohibited in

one county was allowed in the next. The court cited the U.S. Supreme
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Court case of McGowan v. Maryland346 for the applicable principle:

"[T]he Equal Protection Clause relates to equality between persons as

such, rather than between areas, and...territorial uniformity is not a

constitutional prerequisite."347

In Sands Point Harbor Inc. v, Sullivan,34g the classification of

coastal wetlands subject to regulation was based upon the degree of

development already existing in the different areas. The New Jersey

Superior Court held that such was a rational basis upon which to apply

differing wetlands regulations.

In Santini v. Lyons,3>o the Rhode Island Supreme Court upheld,

against an equal protection challenge, the singling out by the

legislature of the coastal zone for added regulatory protection:

Mindful of the multifaceted importance and use of
the coastal environment and recognizing the damage
already done, the Legislature could rationally
conclude that it was necessary to single out
coastal areas for specific regulation. A more uni-
form regulation of the environment cutting across
all types of land would be "less sensitive" to the
specific needs of the coastal environment.

The court also rejected the landowner's claim that his right to

equal protection was violated because construction similar to his

rejected proposal was located in the immediate vicinity. Mere

existence of such similar construction, the court ruled, did not

constitute a violation of equal protection.

In Liberty v. California Coastal Com'n, a landowner seeking to

build a restaurant challenged a parking requirement imposed by the

Coastal Commission. The landowner argued that other restaurants had

not been burdened with the same parking requirements and thus his

equal protection rights had been violated. The evidence revealed that
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the past failure to impose strict parking requirements had created a

serious parking problem in the area. The court held that the govern-

ment need not continue "to pursue a course shown to be inadequate,

thus compounding an existing condition. '~~4

practice of "grandfathering", i.e ~ , exempting existing uses from

restrictions placed on future uses, does not deny equal

protection.>>>

Equal protection claims are sometimes based on the contention

that the benefits or burdens of a regulation are unequally distri-

buted. For example, in Responsible Citizens v. City of Asheville,

landowners in a flood area claimed that regulations benefited persons

outside the flood area at their expense and that this violated equal

protection. The North Carolina Supreme Court rejected the claim on

two grounds. First, the court noted that an unequal distribution of

benefits and burdens results from any governmentally imposed classifi-

cation; the only question is whether the classification is rational.

Second, the court found that the landowners in the flood area actually

benefited from the ordinance: they received protection from flood

damage and became eligible for flood insurance.

In Nichols v. Tullahoma 0 en Door, Inc., ~ the challenged

zoning ordinance singled out a particular group upon which benefits

would be conferred. rather than burdens imposed. The ordinance, which

granted special treatment to group homes for the handicapped, was

ruled by the Tennessee court to be rational and valid based on the

special needs of the handicapped.

Finally, equal protection claims are sometimes based on allega-

tions of unequal enforcement of the zoning regulations. Here again,
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courts allow local governments great flexibility. The Law in Florida

on this issue was summarized in Meristem Valle Nurser Inc. v.

Metro olitan Dade County:359

[T]here is no denial of equal protection as a
result of the County's enforcement of the ordi-
nances against Meristem in this case. The
ordinances themselves are valid on their face.

Meristem's contention that County ordinances
are never enforced with respect to trailers and
shade houses and thai by singling out Meristem
for unequal treatment because of a citizen's
complaint the law is unconstitutional as
applied finds no support in the record or the
law. The FLorida Supreme Court has held that
mere failure to prosecute all offenders is no
ground for a claim of denial of equal protec-
tion, and that in order to constitute such a
denial, selective enforcement must be deliber-
ately based on an unjustificable or arbitrary
classification... ~ We find that enforcement of

the ordinance in this case, whether the result
of a neighbor's complaint or otherwise, is not
deliberately based on an "unjustifiable or
arbitrary classification."

It can thus be seen that equal protection challenges to applica-

tion or enforcement of land use regulations are rarely successful. A

local government may treat landowners differently in a multitude of

ways without running afoul of the equal protection clause. Unless the

classification impinges upon a fundamental right or is based on sex,

race, religion, etc., the local government need only provide a

rational explanation for the distinction.
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VII. PROCEDURAL DUE PROCESS

The Fourteenth Amendment to the U.S. Constitution protects persons

from deprivation of property interests by the state without due process

o f law-. 360 The requirements of procedural due process apply
only to the deprivation of interests encompassed
by the Fourteenth Amendment's protection of
liberty and property. When protected interests
are implicated, the right to some kind of
hearing is paramount. But the range of
interests protected by procedural due process is
not infinite.

There are thus three issues in any procedural due process land

use case:

l. Is there a protected property interest at stake?

2. Was an appropriate hearing provided?

3. Was the deprivation the result of "state action"?

The question whether the deprivation was the result of "state

action" rarely arises in the land use context. For purposes of the

due process clause, actions of local governments are "state

actions".36 Within the land use context, it is more likely that

disputes will arise over whether a protected property interest is at

stake, and whether adequate procedures were followed.

Whether a protected property interest exists or not is a matter

of state law. The U.ST Supreme Court said in Roth v. Board of

.362

Property interests, of course, are not created by
the constitution. Rather they are created and
their dimensions are defined by existing rules or
understandings that stem from an independent source
such as state law � rules or understandings that
secure certain benefits and that support claims of
entitlement to those benefits.

Thus, in Succession Suarez v Gelabert,3 the First Circuit

looked to Puerto Rican law to determine if the landowner had been
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deprived of any protected property interest. The plaintiffs in that

case owned land from. which they had previously extracted sand. The

Department of Natural Resources  DNR! for Puerto Rico approved the

plaintiffs' application to resume extraction of sand. The approval,

however, was subject to several conditions and was revocable at any

time. One condition was that the plaintiffs obtain from the Board on

Environmental Quality of Puerto Rico an emission source permit before

starting operations. This permit was denied and the landowners sued,

alleging a deprivation of property without due process of law.

The court first looked to Puerto Rican law to determine the

plaintiffs' right to the sand lying beneath the property. The court

found that title to all mines in Puerto Rico was vested in the state;

individuals exploiting the mines were considered concessionaires,

never owners of the minerals.364 The court thus concluded that the

plaintiff had no property right to the sand according to Puerto Rican

law.

The due process analysis did not, however, end there. Further

inquiry was needed, the court said, because "the interests protected

by the due process clause are not limited to traditional notions of

property rights but may extend to the realm of interests in

government-afforded benefits". A remaining question was thus

whether the initial approval of the application by DNR constituted

such a "government-afforded benefit". The court said:

The guidelines to this analysis are the reasonable
reliance and legitimate expectation a party may
have in state conferred benefits.... We believe

that plaintiffs' expectations in the validity of
the permit initially granted by the DNR were legi-
timate. It was reasonable for them to conclude

that after the DNR permit was issued they had the
government's approval and that they could rely on
this permit as valid. ~ ~ . Such reliance' although
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very limited considering the highly conditioned
characteristics of the permit and its revocable and
temporary nature...was entitled to some procedural
protection that would guarantee that plaintiffs
receive a fair opportunity to protect their
interest. We must examine then if plaintiffs were
denied their expectations in the benefit derived
from the DNR permit without adequate due process
because of an unreasonable, arbitrary, capricious
or discriminatory exercise of the Commonwealth's
police power over its natural resources.

In deciding this question, the court first looked at whether the

agency had treated the landowners arbitrarily or discriminatorily by

deviating from established procedures. The court found that the

established procedures had been followed by the agency. The court

then judged the sufficiency of the procedures themselves by way of the

traditional three-part analysis: �! the private interest at stake;

�! the risk that the procedures used will lead to erroneous results

and probable value of the suggested procedural safeguard; and �! the

governmental interest affected. The court concluded that the

established procedures were adequate in light of the "fragile" property

interest of the plaintiff, and the importance Puerto Rico placed on

environmental protection.

Another case illustrating the application of state law to deter-

mine the existence of protected property rights is Cloutier v. Town of

Ep~in ~ 6 The plaintiff's claims in that case arose out of a refusal

by the local government to provide sewer to and approve the plain-

tiff's proposed mobile home park. The refusal resulted from local

regulations prohibiting the placement of mobile home parks within the

sewered parts of the town.

The first question addressed by the court was whether the plain-

tiff had any vested rights in the completion of the project. The

court said:370
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The State of New Hampshire follows the common law
rule that. a property owner has no vested right to
complete his project unless he has engaged in
substantial construction, or has incurred substan-
tial liability on then-existing ordinances.

The court concluded that the plaintiff had no vested property rights

since he was on clear notice that the town ordinances prohibited

mobile home parks within the sewered parts of the town.37l

Next, the court considered the plaintiff's argument that it had

a "natural" or "vested" right to locate a mobile home park anywhere

within the town. The court said:

The courts of this state have upheld the constitu-
tionality of zoning ordinances and land use policies
cies which regulate the number and location of
mobile homes as a legitimate regulation "where
governed by standards relating to the advancement
of health, safety and general welfare"... ~ These
decisions recognize the reasonableness of such
regulation in light of the need to preserve the
quality of life and to protect citizens from the
burden of shouldering excessive and dispropor-
tionate tax burdens for the purpose of maintaining
public facilities to accommodate the needs of a
population which, in the main, is transient.

In Nolgaard v. Town of Caledonia, 3 the plaintiffs argued that

they had a protected property interest in the local government's

adherence to procedures established by state law. This attempt by the

plaintiffs to make the property interest and the procedure the same

thing was rejected by the court. The court ruled that an independent

property interest must be shown before a court may look to see if

proper procedures were followed. 4

If the landowner succeeds in showing a property interest under

state law, it must then be shown that the local government failed to

provide adequate procedural safeguards before deprivation of that

interest. This, too, has been a difficult showing in land use due
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process cases. It is not enough to show mere deviation from

established procedures.>>> When deviation from established procedures

is alleged, the court will only look to see if the plaintiff has been

treated arbitrarily or discriminatorily.376

It is likewise difficult to show that the established procedures

fail to meet due process standards. It appears to be sufficient

within the land use context that landowners be given notice of the

relevant public hearing; be allowed to be represented by counsel to

present their views; that the government body give consideration to

the information presented by the landowners and that there be an

avenue for judicial review in state court.3 It is rare that these

minimum procedural safeguards are not provided by local land regulation

schemes.

In Gulf and Eastern Develo ment Cor . v. Cit of Fort

Lauderdale,3 8 the Florida Supreme Court held that notice of planning

commission meetings must be provided to landowners where the commission

had power to effect interim zoning controls. Procedural due process

required this, even though final rezoning authority reposed in the

city commission. The court in that case further held that zoning

authorities must adhere to whatever procedures they adopt, even though

such may not be required by procedural due process.

VIII. RENEDIES

A. Introduction

The remedy available to the landowner who proves that the local

government has enacted an unconstitutional land use regulation varies
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depending upon the nature of the unconstitutional act. An unconsti-

tutional land use regulation may be nullified by a court ordered

injunction against its enforcement. In some states and in some

federal districts, regulatory "takings" may create a cause of action

for damages or for inverse condemnation. Each of these potential

remedies is discussed below within the context of taking law; the

sections on Section and injunctive relief apply equally to alleged

violations of due process and equal protection.

B. Uncom ensated Ph sical Takin

l. Inverse Condemnation

The activities of government may sometimes, inadvertently or

otherwise, result in the uncompensated taking of private property by

actual physical invasion. Such situations occur when the government

fails to perform its duty to exercise its power of eminent domain

before the physical invasion occurs. In State Road Department of

Florida v. Darby,37~ the First District Court of Appeal said:

Those agencies which under the power of eminent
domain set about to perform works that require the
use of private property are charged with the
responsibility of procuring the title to or ease-
ments over and upon all such property as may be
required for their purposes, and the constitutional
requirement to pay just compensation to the private
owner will not be frittered away by failure to take
the preliminary precaution of acquiring the
necessary interests in the manner provided by law.

Not all governmental activities which have a physical impact on

property constitute takings. Physical taking has been defined as:38l

[E]ntering upon private property for more than a
momentary period and, under the warrant or color of
Legal authority, devoting it to a public use, or
otherwise informally appropriating or injuriously
affecting it in such way as substantially to oust
the owner and deprive him of all beneficial
enjoyment thereof.
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Inverse condemnation is the name given the cause of action the

landowner may bring against the government to recover the value of the

property under such circumstances.3 The term "inverse" is used

because the action is by the landowner against the government after

the taking. The usual condemnation action, by contrast, is by the

government against the landowner before the taking.

An illustrative case is Leon Count v. Smith .383 In that case,

Leon County was responsible for a drainage system which resulted in

the unnatural flooding of the plaintiff's land. The First District

Court of Appeal upheld the trial court's finding that "a taking

resulted from flooding which rendered the land useless and permanently

deprived plaintiff of all beneficial enjoyment thereof." The

plaintiff was awarded compensation for the easement which the county

was held to have taken.

The intrusion onto the land need not be by something as tangible

as water. In City of Jacksonville v. Schuman,3 5 the City of

Jacksonville expanded the city airport to handle military and commer-

cial jet airplanes. Nearby homeowners alleged that the resulting

noise and disruption had deprived them of "the free and unmolested use

and quiet enjoyment of their respective properties...without just

compensation-..-" The Florida Supreme Court held that the owners

had stated a cause of action for inverse condemnation.

2. Alternative Remedies

The only relief available in an inverse condemnation action is

monetary compensation for the property taken. However, the landowner

may, through other causes of action, seek alternative forms of relief.

The possible alternative remedies are damages, injunctive relief,

prohibition and mandamus.388



C. Re ulatory Taking

An injunction is the traditional remedy available when government

acts beyond its authority in regard to private property. Injunctive

relief is a court order that directs the government to take or to

refrain from taking some action. Injunctive relief has been awarded

by both state and federal courts in cases challenging uncompensated

regulatory takings.38 In the usual case, the court enjolns the

government from further enforcement of the offending regulation. In

some zoning cases, the courts have gone further and set a minimum

intensity of use at which the property must be rezoned. O A court

may not, however, perform the legislative function of choosing a

particular zoning category in which the property must be placed.391

2. Inverse Condemnation

The use of inverse condemnation in the area of uncompensated

regulatory takings is problematic.392 This is because the underlying

issue of whether monetary compensation should be available to remedy

regulatory takings has yet to be resolved. Florida courts have con-

sistently held that monetary compensation is not available to remedy

regulatory takings. The only available remedy is invalidation of

the offending ordinance through injunctive relief.

The question of whether a landowner has a constitutional right to

monetary compensation to remedy damage caused by regulatory takings

has reached the U.S. Supreme Court several times, but the Court has

avoided deciding the issue on each occasion. In San Die o Gas 6

Electric Co. v. City of San Diego, > the California Supreme Court had



ruled that an action for inverse condemnation was not available to

remedy regulatory takings. The majority of the U-S. Supreme Court

declined to decide the issue, however, ruling that the Court had no

jurisdiction due to a lack of a final judgment below.396 Justice

Brennan dissented, arguing that the Court did have jurisdiction, and

expressed his opinion regarding monetary compensation for regulatory

takings in the form of a proposed rule:39

The constitutional rule I propose requires that,
once a court finds that a police power regulation
has effected a "taking", the government entity must
pay just compensation for the period commencing on
the date the regulation first affected the
"taking", and ending on the date the government
entity chooses to rescind or otherwise amend the
regulation-

Although three other Justices joined in the dissent, and although

Justice Rehnquist indicated that he agreed with much of what was said

 it is unknown whether that includes adoption of the proposed rule!,

the Supreme Court, since that 1981 decision, has never decided the

issue on the merits. However, post-San Diego Gas, there has been

further indication by the Court that the answer to the issue may not

be adoption of Justice Brennan's proposed rule.

In his concurring opinion in Williamson Count Re ional Plannin

Commission, et al. v. Hamilton Bank of Johnson Cit , 9 where the

Court again refused to address the issue of temporary taking because

the case was not ripe, Justice Stevens discussed an alternative

approach to the issue of temporary takings. He noted that almost all

challenges to governmental action, from traffic court infractions to

health regulations, to zoning ordinances, inevitably result in some

temporary harm to the individual:399

86



Even though these controversies are costly and tem-
porarily harmful to the private ci.tizen, as long as
fair procedures are followed, I do not believe
there is any basi.s in the Constitution for charac-
terizing the inevitable byproduct of every such
dispute as a "taking" of private property.

In Justice Stevens' analysis, harm caused to a private citizen during

a challenge to an unconstitutiona taki.ng "is fairly characterized as

an inevitable cost of doing business in a highly regulated

society".400

Hamilton Bank, have reached differing resul.ts on the temporary taking

issue. Significant to the development of land use law in Florida

is an opinion from the former Fifth Ci.rcuit in 1981, which serves as a

precedent for the Eleventh Circuit until such time as the U.S. Supreme

Court or the Eleventh Circuit definitively addresses the question.4

In Hernandez v. Ci.t of Lafa ette, the plaintiff alleged that the

city's zoning classification of his property "denied him any reason-

able, economicall.y viable use of his l.and, and, therefore, constituted

a taking without just compensation in violation of the Fifth and

Fourteenth Amendments." Relying in part on Justice Brennan's dissent

in San Diego Gas 6 Electric, the Fifth Circuit ruled:4 4

Since the just compensation clause applies to the
states through the due process clause of the four-
teenth amendment...an action for damages will lie
under 51983 i.n favor of any person whose property
is taken for public use without just compensation
by a municipal.ity through a zoning regulation that
denies the owner any economically viable use
thereof. The measure of damages in such a case
will be an amount equal to just compensation for
the value of the property during the period of the
taking.
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The court lessened the impact of its ruling, however, with the

following qualification:40>

[I]n cases such as the one before us, where the
application of a general zoning ordinance to a par-
ticular person's property does not initially deny
the owner an economically viable use of his land,
but thereafter does come to result in such a denial
due to changing circumstances, or where a zoning
classification initially denies a property owner an
economically viabLe use of his land, but the owner
delays or fails to timely seek relief from such a
classification, we conclude that a "taking" does
not occur until the municipality's governing body
is given a realistic opportunity and reasonable
time within which to review its zoning legislation
vis-a-vis the particular property and to correct
the inequity.

It should be noted that the Fifth Circuit was relying heavily on

existing state law providing a monetary remedy for regulatory taking.

The Supreme Court's refusal to decide the damage issue has caused

problems at the state court level as weLL. 7 The Florida Supreme

Court had the opportunity to rule on the proposed temporary damage

rule in Graham v. Florida Estuaries, Inc., but declined to do so,

although Judge Adkins stated in his dissent that the proposed rule

should control Florida law on the subject.4

Florida's Second District seems disinclined to adopt Justice

Brennan's suggested rule. In Pinellas County v. Ashle , although

discussing the issue of potential temporary takings, the court did not

even mention the Brennan dissent, but instead relied on established

Florida law that the available relief is a judicial determination that

a regulation is invalid, citing Dade Count v. National Bulk Carriers'

The court characterized any temporary damage resulting from the regu-

latory action as temporary impairment of use, rather than temporary

taking.
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The Florida Supreme Court has recognized certain limited

situations in which a constitutional exercise of police power may

nonetheless result in an uncompensated regulatory taking that will

support an inverse condemnation action for money damages' Xn Dade

County v. National Bulk Carrier,41 the court noted that several of

Florida's regulatory statutes contemplated that a state or regional

agency permit denial might result in a taking. The legislature thus

provided a remedy in Chapter 78-85, Laws of Florida, for takings

arising under Chapters 161, 253, 373, 380 and 403, Florida Statutes'

However, the court reaffirmed that a zoning ordinance which is held to

be confiscatory cannot be the subject of an action for monetary damages,

and that striking the unconstitutional ordinance is the appropriate

remedy.413

The issue of temporary damages resulting from a regulatory taking

is a significant one. Traditionally, governments have not been held

to what amounts to a strict liability standard in the exercise of

their police powers, such that even an inadvertently unconstitutional

enactment would result in the imposition of money damages. As Justice

Stevens noted in this Hamilton Bank concurring opinion, all manner of

governmental action is successfully challenged by citizens, with no

constitutionally mandated action for damages incurred during the

interim. Thus, even if the U.S. Supreme Court does hold that a

Fifth Amendment taking can occur from an unconstitutional regulation,

requiring monetary damages, ~temperer damages are not a necessary part

of that formula, and permanent damages can still be avoided by invali-

dating the regulation once i.t is determined to be unconstitutional.

And, even if the Court holds that temporary damages, as suggested by

89



Justice Brennan in his San Diego Gas dissent, are constitutionally

mandated, they still may not pose an overwhelming obstacle to l,and use

planning. The actual accrual of damages may not commence until the

governmental body is given a realistic opportunity to review the

zoning ordinance with respect to a particular piece of property and to

correct the inequity, as suggested by the Fifth Circuit in Hernandez

vs City of Lafayette.4l~

Kven if not consti.tutionally mandated by the Fifth Amendment,

temporary damages may be recovered under the Fourteenth Amendment. By

alleging a deprivation of due process under the Fourteenth Amendment,

an injured party can bring an action for monetary damages under Section

1983. See discussion, infra. However, the elements of damages under

the different amendments could prove significant. For instance, if it

is held that damages are constitutionally mandated for a regulatory

taking under the Fifth Amendment, then it seems plausible that the

same elements of damages a state court uses in an eminent domain pro-

ceeding for an actual physical appropriation or invasion would be used

to determine the damages; just compensation would be required. However,

under the Fourteenth Amendment, it is possible that a Section l983

claimant would use the federal common law to determine the elements of

damages, proximate cause would be an issue, and the results might be

significantly dif ferent from a just compensation case ~

If it is ultimately established that monetary compensation for

regulatory takings is constitutionally mandated, an action for inverse

condemnation would be only one of at least three methods for seeking

such compensation in court. Section 1983 actions and direct actions

under the federal Constitution are discussed infra.
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The most significant characteristics of an inverse condemnation

action are:

 i! The governmental agency against which the action is brought

must have the power of eminent domain.416

 ii! The prevailing party would not usually be entitled to

attorneys fees.417

 iii! There must have been a taking; a person could not use

inverse condemnation to seek compensation for a land use regulation

which violated some other constitutional right such as equal protec-

tion or substantive due process.

 iv! Local governments have no immunity from inverse condemnation

actions.419

 v! The relief is in the form of monetary compensation for the

value of the property interest taken.

3. Section 1983

Section 1983 of the federal Civil Rights Act provides:4

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any
State or Territory, subjects, or causes to be sub-
jected, any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immuni-
ties secured by the Constitution and laws, shall be
liable to the party injured in an action at law,
suit in equity, or other proceeding for redress.

In Nonell v. De t. of Social Services,422 the U.S. Supreme Court

held that a city is a "person" within the scope of Section 1983. Nore

recently, the U.S. Supreme Court has implicitly held that use of

Section 1983 is appropriate to remedy the effect of unconstitutional

land use regulations. 23 Thus, Section 1983 may be a remedy available
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to landowners injured by an unconstitutional land use regulation.4>4

This would include injury due to violations of the taking, equal pro-

tection or due process clauses of the federal Constitution. The

traditional remedy for all such violations in the land use context

 except uncompensated physical takings! has been invalidation of the

offending regulation; courts have been reluctant to award damages

because of fear that monetary relief would place unreasonable finan-

cial burdens on local governments and belief that injunctive remedies

provide adequate relief.42>

Although a potentially potent legal device, Section 1983 provides

no panacea for landowners claiming zoning abuses. First, Section 1983

is purely procedural; it does not create or enhance any constitutional

rights.426 As shown above, the courts grant great deference to

legislative bodies and are thus loath to find violations of the

taking, equal protection or due process clauses. One might expect the

courts to be even more deferential if public coffers are threatened

with huge monetary awards resulting from inadvertent unconstitutional

land use regulations.

Second, federal courts will look to state law to determine what

property rights are subject to constitutional protection. The

significance of this is shown by the recent Florida deci. sion of

Graham v. Estuary Pro erties inc.,4 where the Florida Supreme

Court agreed with the Wisconsin Supreme Court that "fa]n owner of land

has no absolute and unlimited right to change the essential natural

character of his land so as to use it for a purpose for which it was

unsuited in its natural state and which injures the rights of

others."429 This restrictive view of property rights would be applied
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by a federal court in determining whether a Florida landowner's

constitutional property rights had been violated.

Third, the landowner must also overcome the abstention doctrine

which allows federal courts which otherwise have jurisdiction to

decline to decide a case until the state law on the subject is

clarified.4>> However, it should be noted that state courts have

jurisdiction to hear Section 1983 claims. Two theories of abstention

are relevant within the zoning context: a federal court will usually

abstain �! when resolution of an unclear state law may render the

federal question moot;" and �! when the federal action would

substantially interfere with a unified state regulatory scheme.

Federal courts have, in fact, abstained from deciding land use cases

based on these theories.

Fourth, the litigant must ensure that the issue is ripe and that

state procedures for compensation have been exhausted. Although

Williamson County Regional Planning Commission v. Hamilton Bank of

sation for regulatory takings, it did provide some indication of the

procedural steps necessary before the question of a taking will be

considered. A party challenging a regulation must ensure that the

governmental entity charged with making a final decision on the regu-

lation has done so; the issue is then final and ripe for appellate

determination. Thus, applications for variances and modifications

which might affect the case must be made prior to bringing a lawsuit

on the matter. This is not exhaustion of administrative remedies

 which is not required before bringing a Section 1983 claim!, but a

requirement of finality by the initial decision maker.437 However>
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the second procedural lesson from Hamilton Bank is that a litigant

must also seek compensation through any measures afforded at the state

level.438

The United States Supreme Court's decision in Monell v. Department

of Social Services439 abolished the absolute immunity of local govern-

ments from damage suits under Section 1983, which had resulted in the

dismissal of many zoning actions. After Monell, a local government

could be sued under Section 1983 when the execution of its "policy or

custom, whether made by its lawmakers or by those whose edicts represent

official policy" inflicts injury under the Constitution. Later it

was decided that a local government could not assert even a qualified

good faith immunity to liability under Section 1983.441 A local

government is not, however, liable for punitive damages under section

1983.442

In contrast to the local government itself, its agents and

employees are entitled to various degrees of immunity when they are

sued under Section 1983 in their individual capacity. When performing

legislative functions, local officials are entitled to an absolute

immunity from personal liability under Section 1983. 3 The official

need not be elected, but only performing a legislative funtion.444

Note, however, that whenever local officials act in a legislative

capacity, they are necessarily establishing and simultaneously acting

pursuant to the policy of the local government. Thus, although the

official is immune from personal liability in this circumstance, the

local government itself mould be subject to liability under the Monell

The actions of high executive officers within the local

government may also be found to represent the official policy of the

local government.44<
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Local zoning officials performing executive rather than legisla-

tive functions are entitled only to a qualified good faith immunity.44>

In general, officials acting in an executive capacity are protected by

good faith immunity as long as they do not act with malice or contrary

to clearly established law.448

Because land use procedures are often characterized by officials

acting in multiple capacities, the following principle is particularly

important in land use cases:

The type of immunity accorded a public official
depends not on the defendant's position in govern-
ment, or title of his office, but on the nature of
the governmental function being performed....

Thus, in Altaire Builders Ines v. Village of Horseheads, the court

ruled a city commission was entitled to only qualified good faith

immunity in its disapproval of a proposed planned unit development,

although the commission was the legislative body for the city, because

when deciding upon proposed PUDs, it was acting in an executive

capacity.4>1

Similarly, in Hernandez v. City of Lafa ette, ~2 the Fifth Circuit

held that the veto of a land use ordinance by one holding the executive

title of mayor was nevertheless a legislative act, and so accorded

absolute immunity to the mayor. It is therefore important to look

beyond the titles given to land use officials when determining what

level of immunity obtains.

Landowners seeking to challenge coastal zone protection activi-

ties of local governments through Section 1983 have difficult hurdles

to overcome. An attractive aspect of Section 1983, however, is that

attorneys fees are available to the prevailing party.454 Thus, if the
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landowner succeeds in overcoming the hurdles the local government may

face liability for both damages and attorneys fees.

4. Direct Action Under Constitution

In 1961, the U.S. Supreme Court ruled that local governments were

not "persons" within the scope of Section 1983.4>5 This decision, as

discussed in the previous section, was overruled in 1978.4 In the

interim, the U.S. Supreme Court accepted the argument that an action

could be brought based directly on the constitutional provision

allegedly violated. This cause of action was first recognized in

Bivens vs Six Unknown Agents and is often termed a Bivens or direct

constitutional action. The Court held that damages are an appropriate

remedy for constitutional violations.

There are several differences between a Bivens action and a

Section 1983 action. The prevailing party in a Bivens action is not

entitled to attorneys fees as in a Section 1983 action. The local

government may be held responsible for all actions of its agents and

employees under a direct action; under Section 1983, a local govern-

ment is liable only if the action of the agent or employee is taken

pursuant to the official policy of the local government. This may

make little difference in the area of zoning where contested actions

are virtually always pursuant to official policy or ordinance.

Ultimately, a Bivens action may not be available at all for

redress of local government constitutional abuses. The U-S- Supreme

Court has held that a Bivens action is not appropriate "when defen-

dants show that Congress has provided an alternative remedy which it

explicitly declared to be a substitute for recovery directly under the
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Constitution and viewed equally as effective." 6 Several courts have

ruled that Section 1983 provides such a substitute for suing local

governments- 61 In all likelihood, therefore, Section 1983 will be

utilized for remedying constitutional abuses by local governments.

Frequently, claims for violation of due process from land use

regulations are brought under both Section 1983 and as direct actions

under the Fourteenth Amendment. In Southern Coo erative Develo ment

Fund v. Drig ers,462 the landowners used both causes of action when

they were denied a building permit despite the fact that they had met

all requirements for issuance. The Eleventh Circuit, noting that the

city had denied the permit because of community disapproval of the

plaintiffs' project, held that violations of due process had occurred,

affirmed the trial ordered issuance of the building permit, and remanded

for a trial on damages. Unfortunately, there is no printed opinion

concerning the nature or type of damages involved, nor the status of

that case on remand.

The former Fifth Circuit ordered temporary damages in a Section

1983 and direct action case decided after San Diego Gas. In Wheeler

v- City of Pleasant Grove,463 where, after community uproar over

plaintiffs' proposed apartment complex, an ordinance was passed which

prohibited the construction of new apartment buildings, despite the

fact that plaintiffs had a previously-issued and valid building permit

on which they had relied to initiate preliminary construction. The

district court found that the ordinance prohibiting new apartment

construction had been specifically enacted to prevent the plaintiffs

from exercising their building permit, was confiscatory, and violated

their due process rights, but that the city and its officials were
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immune from suit for damages; injunctive relief and attorneys fees

were ordered. The Fifth Circuit affirmed the court in part, but

ordered the case remanded for a determination of damages. Presumably

these would be temporary damages or nominal damages, since issuance of

the building permit was ordered. On remand, the district court

refused to award damages, holding, inter alia, that defendants'

actions were not the proximate cause of any damage sustained by the

plaintiffs. The Eleventh Circuit reversed, holding that the earlier

opinion was the law of the case, and that it had implicitly ruled that

damages had been sustained, so that the district court's sole function

was to determine the amount thereof. ~ It remanded, again, for a

determination of the amount of damages. As of this printing, there is

no reported decision on the status of the case before the district

cour t ~

IX. CONCLUSION

Land use planners with an understanding of the constitutional

issues involved face no hardship in their efforts to protect and con-

serve Florida's coastal resources. The traditional authority of the

states, and through them the local governing bodies, to enact measures

for the public good and for the benefit of future generations, is

strongly supported by the courts. Analysis of the case law shows a

growing understanding on the part of the executive branch and the

judiciary of the complexity of land use planning and the need for

flexibility and creativity in land use and conservation efforts. A

great measure of discretion is accorded land use planners. With an
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understanding of the constitutional limitations involved, appropriate

land use planning can be undertaken which will withstand judicial

scrutiny, protect the public trust, and avoid infringement on the

rights of property owners beyond that which the courts have held

acceptable.
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v. Natarazzo, 293 A.2d 450  N.J. 1972!.

279 N ~ W.2d 276  Iowa 1979!.

Id. at 279.

249 S.ED 2d 16  Ga. 1978!.

Id' at 19-20.

558 S.W.2d 75  Tex. Civ. App. 1977!.

Id. at 81.

399 So ~ 2d 1374  Fla 1981!.

Id. at 1381.

336 A.2d 239  N.H. 1975!.

Id - at 243.
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166. 293 A.2d 241  Md' 1972!.

167. Id. at 249.

168. 391 A.2d 1265  N.J. 1978!.

169. 201 N.W.2d 761  Wis. 1972!.

170. 384 A.2d 610  R.I. 1978!.

171. 11 Cal. App. 3d 557 �970!.

172. 396 A.2d 1080  Md. Ct. App. 1979!.

173 ' 393 N-E.2d 858, 865  Mass ~ 1979!.

174. 293 A.2d 241  Md . 1972!.

175- Id' at 249.

176 ' 414 A.2d 280  N ~ J. 1980! ~

178. See, e.g., Kraiser v. Zoning Hearing Board of Horsham
Township, 406 A.2d 577, 578  Pa. Commw. Ct. 1979!; Turner v.
Town of Walpole, 409 N.E.2d 807, 808  Mass. App. Ct. 1980!;
Turnpike Realty Co. v. Town of Dedham, 284 N.E.2d 891  Mass.
1972!, cert. denied, 409 U.S. 1108 �973!.

179 ' 272 U ~ ST 365 �926! ~

180. Id. at 387.

181. Id. at 388  emphasis added!.

182. Id. at 395  emphasis added! ~

183. "[This court] has preferred to follow the method of a gra-
dual approach to the general by a systematically guarded
application and extension of constitutional principles to
particular cases as they arisen' ..." Id. at 397 '

184. 277 U.S. 183 �928!-

185. Id. at 188 ~

186. Goldblatt v. Town of Hempstead, 369 U.S. 590 �962!. The
Court held that a town ordinance regulating dredging and pit
excavating was a valid police power regulation as applied to
defendant's property.
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177 ' Id' at 290. See also, Foreman vs State, Dept. of Natural
Resources, 387 N ~ E.2d 455, 461  Ind. Ct. App. 1979!.



The Supreme Court has consistently applied these concepts in
zoning cases. See Moore v. City of East Cleveland, 431
U.S. 494 �977!.

See Davis v. Sails, 318 So. 2d 214  Fla. 1st D.C.A. 1975! in
which the court stated at page 217:

The substantial relationship rule is
substantive law, and may be simply stated as
follows: In order for a zoning ordinance to
be valid, it must have some substantial
relationship to the promotion of the public
health, safety, morals or general welfare.

The rule purports to prevent a court from substituting its
judgment for that of the zoning authority. In applying the
rule, most courts have attempted to define it, resulting in
a multitude of slightly variant statements of the rule.
See, ~e ., City of Miami Beach v. Lachman, 71 So. 2d 148,
152  Fla. 1953!  an ordinance may be said to be fairly
debatable when for any reason it is open to dispute or
controversy on grounds that make sense or point to a logical
deduction that in no way involves its constitutional
validity!; Orange County v. Butler Estates Corp., 328 So. 2d
864, 866  Fla. 4th D.C.A. 1976!  though a judicial forum
might disagree with a zoning decision, it is not permitted
to substitute its discretion for that of the legislative
body if the issue is fairly debatable!; Davis v. Situs,
Inc., 275 So. 2d 600, 602  Fla. 1st D.C.A. 1973!  the fact
that there is a dispute as to the propriety of the existing
zoning classification does not mean that the classification
is fairly debatable!.

See JUERGENSMEYER AND WADLEY, FLORIDA ZONING � ATTACKS AND
DEFENSES, 54-3. In Davis v. Sails, 318 So. 2d 214, 217
 Fla. 1st D.C.A. 1975!, the court noted the substantial
relationship rule and the fairly debatable rule have often
been intertwined. The court opined that they should be kept
distinct � the first being a rule of substantive law and the
second a rule of procedure or application. Most Florida
courts, however, have linked the two rules together. Id.

State ex rel. Taylor v. City of Jacksonville, 101 Fla. 1241,
133 So. 114, 116 �931!. The test may be phrased as
"whether the ordinance can reasonably be expected to
accomplish the legislative objective." JUERGENSMEYER AND
WADLEY, FLORIDA ZONING � ATTACKS AND DEFENSES, 58-4. The
intent is to be determined primarily from the language of
the ordinance itself and not conjecture. Rinker Materials
Corp. v. City of North Miami, 286 So. 2d 552  Fla. 1973!.

Alachua County v. Reddick, 368 So. 2d 653  Fla. 1st D.C.A.
1979!; City of Jacksonville v. Imbler, 235 So. 2d 526. 527
 Fla. 1st D.CD A. 1970!  the court stated the issue as being



whether it is fairly debatable that the particular legisla-
tive action is reasonably related to the public welfare!.
See also, Trachsel v. City of Tamarac, 311 So. 2d 137, 140
ala. 4th D.C.A. 1975!.

See JUERGENSMEYER AND WADLEY, FLORIDA ZONING � ATTACKS AND
DEFENSES, 54-3.

If not successfully rebutted, the presumption of validity
prevents a court from substituting its judgment for that of
governing bodies. See Parking Faciliti,es, Inc. v. City of
Miami Beach, 88 So. 2d 141  Fla. 1956!.

See R. ANDERSON, 1 AMERICAN LAW OF ZONING, 552e149 2.15
�978!.

Powell v. Pennsylvania, 127 U.S. 678, 684-85 �888!.

See, ~e. .. Alachua County v. Reddick, 368 So. 2d 653  Fla.
1st D.C.A. 1979!. Rural New Town v. Palm Beach County, 315
So. 2d 478  Fla. 4th D.C.A. 1975!; Blank v. Town of Lake
Clarke Shores, 161 So. 2d 683  Fla. 2d D.C.A. 1964!.

See, ~e. , Town of Belleair v. Moran, 244 So. 2d 532  Fla. 2d
D.C.A. 1971!; City of Miami Beach v. Ocean & Inland Co., 147
Fla. 480, 3 So. 2d 364 �941!.

City of Miami v. Rosen, 151 Fla. 677, 10 So. 2d 307 �942!.

Rural New Town, Inc. v. Palm Beach County, 315 So. 2d 478
 Fla. 4th D AC.A. 1975!.

City of St. Petersburg v. Aiken, 217 So. 2d 315  Fla. 1968!;
Metropolitan Dade County v. Kanter, 200 So. 2d 624  Fla. 3d
D.C.A. 1967!; Blank v. Town of Lake Charles Shores, 161 So.
2d 683  Fla. 2d D.C.A. 1964!.-

Alachua County v. Reddick, 368 So. 2d 653  Fla. 1st D.C.A.
1979!.

Id. at 659  ~upton Skaggs � Alhertson's v. ABU Ltquors, Inc.,
363 So. 2d 1082, 1091  Fla. 1978!!.

Id. at 659.

JUERGENSMEYER AND WADLEY, FLORIDA ZONING � ATTACKS AND
DEFENSES, 54-4 ~

See ~enerall , Bowden, Take It or Leave It: Uncertain
Regulator Standards and Remedies Threaten California's
0 en S ace Plannin , 15 U.C.D. L. REV. 371 �981!; Comment,
New Jerse 's Pinel.ands Plan and the "Takin " uestion, 7
COLUM. J. ENVTL. L. 227 �982!; Note, 0 en-S ace Zonin and
The Takin Clause: A Two Part Test, 46 MO L. REV. 868
�981!; Bricklemyer, Florida Test for Taking: A Critical
Analysi.s of Graham v. Estuar Pro erties Inc., 57 FLA. BAR
J 87 �983!; Norris, Findin a Takin : Standard for



Takin s: The Su reme Court Runs Out of Gas in San Die o, 57
IND. L. J. 45 �982!.

The Fifth Amendment applies to the states through the
Fourteenth. Chicago, Burlington 6 Quincy R.R. Co. v.
Chicago, 166 U.ST 226 �897!. A similar provision is in
Florida's Constitution. FLA. CONST. art. X, 56.

207.

Justice Brennan's dissent in a recent U.S. Supreme Court
opinion suggests a possible new remedy. See discussion of
San Die o Gas and Electric Com an v. Cit of San Die o, 450

208.

U.S. 621 �981!, infra accompanying notes 405-407.

For a comprehensive and insightful analysis of the history
and development of takings jurisprudence, see BOSSELMAN,
CALLIES AND BANTA, THE TAKING ISSUE, 53-138 �973!.

209.

As one commentator noted in 1857, "It seems to be settled
that, to entitle the owner to protection under this clause
the property must be actually taken in the physical sense of
the word...." Id. at IIA  ~patio EEDGNIGK, A TREATISE ON
THE RULES WHICH GOVERN THE INTERPRETATION AND CONSTRUCTION
OF STATUTORY AND CONSTITUTIONAL LAW, 519-520 �st ed. 1857!! ~

210.

211. Id. at 82-88.

Id. at 106-114.212.

11 Mete. at 55  Mass. 1846!-213.

Id. at 58.214.

215 ~ Id.

80 U-S. 166 �871!.216 ~

Id. at 167.217.

Id. at 181.218.

See, ~e. .. U.S. v. Lynah, 188 U.S. 445 �903!; UPS. v.
Cress, 243 U.S. 316 �917!.

219.

See, ~e. .. Griggs v. Allegheny County, 369 U S. 84 �962!.220.

Kaiser Aetna v. United States, 444 U-S. 164 �979!.221.

222.

123 U.S. 623 �887!.223.

Id. at 665.224 '

225. Id. at 668-69.
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192 U.S. 217 �904!. See also, Transportation Co. v. Chicago,
99, U.S. 635 �878!.



226. See ~e. .. Northeast Laundry v. City of Des Moines, 239 UPS.
486 �916!  ordinance upheld prohibiting uses of property
that might emit smoke!; Denver and Rio Grande R.R. Co. v.
City and County of Denver, 250 U.S. 241 �919!  ordinance
upheld requiring the removal of railroad tracks from a busy
intersection!.

227. 239 U.S. 394 �915!.

228. Id. at 405.

229. Id. at 411.

230. Id. at 410.

231. 260 U.S. 393 �922!.

233. 260 U.S. 393$ 413.

234. Id.

235. 260 U.S. 393, 415.

236. 276 U.S. 272 �928!

237. Id.at 279-280.

238. 369 U.S. 590 �962! ~

239. Id. at 592.

240. Id. at 593.

241. Id. at 594.

242. Id.

243. 438 U.ST 104 �978!-

244. Id. at 12.

245. Id. at 124.

246. Id.

247. Id.

248. Id.

249. Id.
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232. For a description of the factual background to Pennsylvania
Coal, see BOSSELMAN, CALLIES AND BANTA, THE TAKING ISSUE,
126-33 �973!.



250 ' Id'

251. Id

252. Id. at 125.

253. Id.

254. Id. at 127.

255. Id. at 128.

256. Id. at 136.

257. Id.

258. Id. at 130.

259. Id. at 131.

260. Id' at 137.

261. Ic1 ~

262. I<1.

263. 447 U.S. 255 �980!.

264. Id. at 261.

265. Id. at 261, n.8.

266. Id. at 262.

267 ~ Ic1.

268. 450 U.S. 621 �981!.

269. Id. at 632.

270. Id. at 652  Brennan, J., dissenting!.

271. Id. at 622. Justice O' Connor has since replaced one of the
dissenters, but has not authored an opinion on the subject.

272. Id. at 633-634  Rehnquist~ J ~ > concurring!.

273. Id. at 636.

274. 105 S.ct. 3108 �985!.

275. Id. at 3116 '

276. Id. at 3123.
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Id. at 3125  Stevens, J., concurring!-277.

Id. at 3119, 3124  emphasis supplied!.278.

MacDonald, Sommer & Frates v. County of Yolo, ~rob. juris.
noted 106 S.Ct. 244 �985!. The opinion of many experts who
attended oral argument on March 26, 1986, is that the Court
is again not likely to reach the taking issue. Remarks of
Fred Bosselmen, Seminar, Land Use Plannin and Re ulation:
The Role of the Local Com rehensive Plan, presented by the
Florida Bar Environmental and Land Use Law Section, May
8-10, 1986, Sarasota, Florida.

279.

See, ~e , Freilich, Solvin the "Takin " E uation: Makin
the Whole E ual the Sum of Its Parts, 15 URBAN LAW. 447
�983!; Costonis, Fair Com ensation and the Accommocation
Power: Antidotes for the Taking Im assee in Land Use

280.

Controversies, 75 COL1!M L. RRV. 1021 �975!; Sas, ~Takin s
and the Police Power, 74 YALE L.J. 36 �964!; Note, Inverse
Condemnation: Its Availabilit in Challen in the Validit
of a Zonin Ordinance, 26 STAN. L. REV. 1439 �974!; Binder,
Takin vs. Reasonable Re ulation: A Rea raisal in Li ht
of Re ional Plannin and Wetlands, 25 U. FLA. LE REV. 1
�972!; Note, Inverse Condemantion Unavailable As Remed
for De rivation of Pro ert Value b Cit Zonin Ordinance,

For an excellent discussion of these factors, see Kusler,
Flood lain Re ulations: Judicial Res onse in the 1970s,

281.

U.S. WATER RESOURCES COUNCIL, REGULATION OF FLOOD HAZARD
AREAS TO REDUCE FLOOD ZONES, Volume 3 �984! ~

See discussion ~su ra accompanying notes 234-38.282.

See, ~e. .. Annicelli v. Town of South Kingston, 463 A.2d 133
 R.I. 1983!; State v. Johnson, 265 A.2d 711  Me. 1970!;
MacGibbon v. Board of Appeals of Duxbury, 200 N.E.2d 254
 Miss. 1964!; Morri.s County Land Improvement Co. v. The
Township of Parsippany-Troy Hills, 193 A.2d 232  N.J. 1963!.

283.

Penn Central Transportation Co. v. New York City, 438 U.S.
104, 131 �978!. Turnpike Realty Co. v. Town of Dedham,
284 N.E. 891, 900  Mass. 1972!.

284.

272 U.S. 365 �926!.285.

239 U.S. 394 �915!e286 '

369 U.S. 590 �962!.287 .
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1979 WASH. U. L.Q. 1121 �979!; Mandelker, Land Use
Takin s: The Com ensation Issue, 8 HASTINGS CONST. L.Q. 491
�981!; Humback, A Unif in Theor for the Just-Com ensation
Cases: Takin s Re ulation and Public Use, 34 RUTGERS L.
REV. 243 �982!; Stoebuck, Police Power Takin s and Due
Process, 37 WASH. & LEE L. REV. 1057 �980 ~



276 U.S. 272 �928!.

Penn Central Transportation Co. v. New York, 438 U-ST 104
�978!; Krahl v. Nine Mile Creek Watershed District, 283
N.W.2d 538  Minn. 1979!.

Goldblatt v. Town of Hempstead, 369 U.S. 590 �962!.

Moskow v. Commissioner of the Dept. of Environmental
Management, 427 N.E.2d 750  Mass. 1981!; Loveladies Harbor,
Inc. v. Dept. of Environmenta1. Protection, 422 A.2d 107
 N.J. Super. Ct. App. Div. 1980!; Pope v. City of Atlanta,
249 ST E.2d 16  Ga. 1878!; Maple Leaf Investors, Inc. v.
State, Dept. of Ecology, 565 PE 2d 1162  Wash. 1977!.

Brecciaroli v. Connecticut Comm'n of Environmental

Protection, 362 A.2d 948, 952  Conn. 1975!.

Krahl v. Nine Mile Creek Watershed District, 283 N.W.2d 543
 Minn. 1979!; Brecciaroli v. Connecticut Comm'n of
Environmental Protection, id., Turnpike Realty Co. v. Town
of Dedham, 284 N.W.2d 899  Mass. 1972!, cert. denied, 409
U.S. 1108 �973!. See also, Usdin v. State, Dept. of
Environmental Protection, 414 A.2d 290  N-J. 1980!; State v.
Capuano Bros ~ Inc., 384 A.2d 610, 615  R.I. 1978!; Sibson v.
State, 336 A.2d 239  N.H. 1975!.

Maple Leaf Investors Inc. v. State, Dept. of Ecology, 565
P.2d 1166; Turner v. County of Del Norte, 24 Cal. App. 3d
311; Spiegle v. Borough of Beach Haven, 218 A.2d 129, 137
 N.J. Super. 1966!.

Just v. Marinette County, 201 N.W-2d 761  Wis. 1972!;
Spiegle v. Borough of Beach Haven, 218 A.2d 137  N.J.
Super. 1966!.

Penn Central Transportation Co. v. New York, 438 U.S. 130
�978!; Moskow v. Commissioner of the Dept. of Environmental
Management, 427 N.E.2d 753  Mass. 1981!.

Loveladies Harbor, Inc. v. Dept. of Env. Protection, 422
A.2d 107  N.J. Super. Ct. App. Div. 1980!; American Dredging
Co. v. State, Dept. of Environmental Protection, 404 A.2d 42
 N.J. Super. Ct. App. Div. 1979! ~

As Professor Freund phrased it: "It may be said that the
state takes property by eminent domain because it is useful
to the public, and under the police power because it is
harmful.... From this results the difference between the

power of eminent domain and the police power, that the
former recognIzes a right to compensation, while the latter
on principle does not." E. FREUND, THE POLICE POWER 546-47
�904!.

Usdin v. State, Dept. of Env. Protection, 414 A.2d 289  N.J.
1980!; Maple Leaf Investors, Inc. v. State, Dept. of
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Ecology, 565 P.2d 1166; Just v. Marinette County, 201 N.W.2d
767  Wis. 1972!.

Goldblatt v. Town of Hempstead, 369 U.S. 590, 593 �962!-300.

Turner v. County of Del Norte, 24 Cal. App. 3d 311 �972!;
Usdin v. State, Dept. of Env. Protection, 414 A.2d 280  N.J.
1980!; Pope v. City of Atlanta, 249 S.E.2d 16  Ga. 1978!;
Maple Leaf Investors, Inc. v. State, Dept. of Ecology, 565
P.2d 1162  Wash. 1977!; Turnpike Realty Co., Inc. v. Town of
Dedham, 284 N.E.2d 891  Mass. 1972!; Just v. Marinette
County, 284 N.K.2d 891  Mass. 1972!.

301.

Morris County Land Improvement Co. v. Township of
Parsippany-Troy Hills, 193 A.2d 232, 240  N.J. 1963! ~

302.

Am. Nat'1 Bank & Trust Co. of Chicago v. Village of
Winfield, 274 N.E.2d 144, 146  Ill. 1971!.

303.

Turner v. County of Del Norte, 24 Cal. App. 3d 311 �972!.304.

For a discussion of the common law regarding interference
with surface waters, see Maloney, Hamann and Canter,
Stormwater Runoff Control: A Model Ordinance for Meetin

305.

Local Water ualit Mana ement Needs, 20 NAT. RESOURCES J.
713, 721-27 �980!.

Maloney, Judicial Protection of the Environment: A New
Role for Common-Law Remedies, 25 VAND. L. REV. 145 �972!.

306.

307.

Usdin v. State Dept., 414 A.2d 280, 289  N.J. 1980!.308.

434 A 2d 266, 269  RE I. 1984}.309 '

Penn Central Transportation Co. v. City of New York, 438
U.S. 104, 134-35 �978!; Euclid v. Ambler Realty Co., 272
U.S. 365, 388 �926!; Krahl v. Nine Mile Creek Watershed
District, 283 N.W.2d 538  Minn. 1979!.

310.

Turner v. Town of Walpole, 409 N.E.2d 807, 809  Mass. App.
Ct. 1980! ~

311 '

Cappture Realty Corp. v. Board of Adjustment of Borough of
Elmwood Park, 313 A.2d 624  N.J. 1973!.

312 ~

Turner v. Town of Walpole, ~su ra note 318 at 809; Young
Plumbing and Heating Co. v. Iowa Natural Resources Council,
276 N.WE 2d 377, 384, n.4.

313.

Sibson vs State, 336 A.2d 239  N.H. 1975!.314.
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It is not necessary, however, to characterize action as a
nuisance in order to prohibit it. Penn Central Transportation
Co. v. City of New York, 438 U ~ ST 104, 134, n.30 '



Chokecherry Hills Estates v. Deuel County, 294 N-We2d 654
 S.D. 1980!.

Sibson v. State, 336 A.2d 239  N.H. 1915!; Just v. Marinette
County, 201 N.W.2d 761  Wis. 1972!.

Furey v. City of Sacramento ~ 592 F. Supp. 463  E.D. Cal.
1984! ~

Id. at 470.

County of Ada v. Henry, 105 Idaho 263 �983!.

Usdin v. State, 414 A.2d 289  N.J. 1980! ~

See ~enerall , Sartke, The Nevi ation Servitude and Just
Compensation � Stru le for a Doctrine, 48 OR. L. REV. 1
�968!; Morreale, Federal Power in Western Waters: The
Navigation Power and the Rule of No Com ensation, 3 NAT.
RESOURCES J. 1 �963!; Note, The Navi ational Servitude and
the Fifth Amendment, 26 WAYNE L. REV. 1505 �980!.

See ~generall, Maloney, The Ordinar High Water Mark:
Attem ts at Settlin an Unsettled Boundar Line, 13 Land and
Water L. Rev. 465 �978!; Maloney & Ausness, The Use and Legal
Significance of the Mean Hi h Water Line in Coastal Boundar
~Ma pin, 53 N.C. L. SEV. 1S5 �974!.

Commentary, The Public Trust Doctrine and Ownershi of
Florida's Navi able Lakes, 29 U- FLA. L. REV. 730 �977!.

See ~enerall, Sax, Takin s and the Police Power, 74 YALE L.
J ~ 36 �964!; Rice, "Takin " b Re ulation and the North
Carolina Coastal Area Mana ement Act, 40-58, University of
North Carolina Sea Grant Program Publication UNC-SG-75-26
�916! .

State v. Superior Ct. of Lake Co ~, 625 P.2d 239  Cal ~ 1981!.

Loveladies Harbor, Inc. v. Dept. of Environmental
Protection, 422 A.2d 107, 111  N.J. Super. Ct. App. Div.
1980!; Just v. Marinette County, 201 N.W.2d 761, 765  Wis.
1972!.

Usdin v. State, 414 A.2d 280, 289  N.J. 1980!; Woodbury
County Soil Conservation District v. Ortner, 219 N.W.2d 276,
278  Iowa 1979!; Maple Leaf Investors, Inc. vs State, Dept.
of Ecology, 565 P.2d 1162, 1164  Wash. 1977!; Turnpike
Realty Co., Inc. v. Town of Dedham, 284 N.E.2d 891, 900
 Mass. 1972!.

399 So ~ 2d 1314, 1380-81  Fla. 1981!.

Turnpike Realty Co. v. Town of Dedham, 284 N.E.2d 891  Mass ~
1912!; Just v. Marinette County, 201 N.W-2d 761  Wis. 1972!.
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330 ' 399 So. 2d 1374, 1382 '

331. 349 So. 2d 667  Fla. 3d 9 AC.A. 1977!.

332. 383 So. 2d 681  Fla. 2d D.C A. 1980!-

333. Id. at 685.

334. 400 So. 2d 1227  Fla. 4th D.C.A. 1981!.

335. Id. at 1233  footnotes omitted!.

336. Id.

337 '

338. 446 P.2d 83, 88 �th Cir. 1971!.

See, ~e. .. Fischer v. State of Florida, 379 So. 2d 947, 948
 Fla. 1979!; Epifano v. Town of Indian River Shores, 379
So. 2d 966  Fla. 4th D.C.A. 1979!; Donaldson v. City of
Titusville, 345 So. 2d 800, 801-02  Fla. 4th D.C.A. 1977!.

339.

340. Stone v. City of Maitland, 446 F.2d 83, 88.

341. 352 A.2d 661  R.I 1976!.

342. Id. at 668.

343 ' Id. at 669.

344. 293 A.2d 241  Md. 1972!.

345. Id. at 251.

346 ' 366 U.S. 420 �961!.

347. 293 A.2d 241, 251.

348. 346 A.2d 612  N.J. 1975!.

349. Id. at 614.

350 ' 448 A.2d 124  R-I' 1982!.

351. Id. at 127.

352. Id. at 127.

353. 113 Cal. App. 3d 491, �980!.
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See Sarasota County v. Barg, 302 So. 2d 737, 743  Fla.
1974!; Cloutier v. Town of Epping, 547 F. Supp. 1232, 1243
 D.N.H. 1982!; Contra Costa Theatre, Inc. v. City of Concord,
511 F. Supp. 87, 91  N.D. Cal. 1980!; Kinzli v. City of
Santa Cruz, 539 F- Supp. 887  N.D. Cal. 1982!.



113 Cal. App. 3d 491, 495. See also, Blodgett v. County of
Santa Cruz, 698 F.2d 368, 369  9th Cir. 1982!  change in
public policy regarding growth control and subdivision of
rural land justified treating new applicants for subdivision
approval differently than previous applicants!.

354.

See, ~e. .. Long Island Court Homeowners Ass'n v. Nethner,
254 N.W.2d 57  Nich. 1977!.

355.

302 ST E.2d 204  N.CD 1983!.356.

640 S.W. 2d 13  Tenn. Ct. App. 1982!.357.

358. Id. at 18.

359.

Board of Regents v. Roth, 408 U.S. 564 �972!  footnote
omitted!.

360.

Edelman v. Jordon, 415 U.S. 651 �974!; Lovell v. City of
Griffin, 303 U.S. 444 �938!.

361+

408 U.S. 564, 577.362.

541 F. Supp. 1253  D.P.R. 1982!, aff'd 701 F.2d 231 �st
Cir. 1983!.

363.

364. Id. 1259.

365. Id. at 1261.

366 ' Id.

Id. at 1264.367.

368. Id.

547 F. Supp. 1232  D.N.H. 1982!.369 '

Id. at 1241.370.

371 ' Id.

372. Id. at 1242.
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428 So.2d 726, 728  Fla. 3d D.C.A. 1983!  citations
omitted!. See also, Franklin County v. Leisure Properties,
Ltd., 430 So. 2d 475  Fla. 1st D.C.A. 1983!; Gouge v. City
of Snellville, 287 S.E.2d 539  Ga. 1982!; Jones v. Hendricks
County Plan Commission, 435 N.E.2d 82, 84  Ind. Ct. App.
1982!; Bell v. State, 369 So. 2d 932  Fla. 1979!; Stocks v.
Lee, 144 Fla. 627, 198 So. 211 �940!; City of Niami Beach
v. Lincoln Investments, Inc., 214 So. 2d 496  Fla. 3d D.C.A.
1968!; City of Niami v. Walker, 169 So. 2d 842  Fla. 3d
D AC.A. 1964!, cert. denied, 176 So. 2d 511  Fla. 1965!;
Glassman v. Township of Falls, 547 F. Supp. 362  E.D. Pa. 1982!.



527 F. Supp. 1073  E.D. Wis. 1981!-

Id. at 1079-80.

680 F.2d 822, 833 �st Cir. 1982!  footnotes and citations
omitted!.

See, ~e. ~ , Glassman v. Township of Falls, 547 F. Supp. 362,
369-70  E.DE Pa. 1982!.

See, ~e. .. Creative Environments, Inc. v. Estabrook, 680
F.2d 822, 830-31 �st Cir. 1982!; Molgaard v. Town of
Caledonia, 527 F. Supp. 1073, 1082-83  E.D. Wis. 1981!-

354 So. 2d. 57  Fla. 1978!.

109 So. 2d 591  Fla. 1st D.C.A. 1959!.

Id. at 593.

Poe v. State Road Department, 127 So.2d 898  Fla. 1st D-C.A.
1961! ~

State Dept. of H.R.ST v. Scott, 418 So. 2d 1032, 1033
 Fla. 2d D.CD A. 1982!; City of Jacksonville v. Schuman, 167
So. 2d 95, 98  Fla. 1st D.C-A. 1964!, cert. denied 172 So.
2d 597  Fla. 1965!.

397 So. 2d 362  Fla. 1st D.C.A- 1981!.

Id. at 364.

167 So. 2d 95  Fla. 1st D.C.A. 1964!.

Id. at 97.

Id. at 103. For other inverse condemnation cases see
Village of Tequesta v. Jupiter Inlet Corp., 371 So. 2d 663
 Fla. 1979!; State Road Department v. Bender, 147 Fla. 15,
2 So. 2d 298 �941!; Sarasota-Manatee Airport Authority v.
Alderman, 238 So. 2d 678  Fla. 2d D AC.A. 1970!; Hillsborough
County Aviation Authority v. Beni.tez, 200 So. 2d 194  Fla.
2d D.C.A. 1967!, cert. denied 204 So. 2d 328; State Road
Department v. Harvey, 142 So. 2d 773  Fla. 2d D.C.A. 1962!;
State Road Department of Florida v. Darby, 109 So. 2d 591
 Fla. 1st D.C.AD 1959!.

For a complete discussion of these remedies in the context
of uncompensated physical takings, see Florida Bar, Florida
Eminent Domain Practice and Procedure, Chap. 12 �d ed. 1977!.

See, ~e. .. Burritt v. Harris, 172 So. 2d 820  Fla. 1965!;
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 �922!.

See, ~e. .. Burritt v. Harris, 172 So. 2d 820, 823.
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Id ~

See generally, Comment, Inverse Condemnation Unavailable as
Remed for De rivation of Pro ert Value b Cit Zonin

Created Zonin With Com ensation: California's Brief
Ex eriment With Inverse Condemnation, 10 ENVTL. L. 67
�979!; Comment, Penn Central Trans ortation Co. v. New York
Cit : Eas Taking-Clause Cases Make Uncertain Law, 1980
UTAH L. REV. 369; Comment, Pro ert : Kansas Reco nizes
Plottin or Plannin in Antici ation of a Public
Improvement Can Be Inverse Condemnation, 19 WASHBURN L. J.
374 �980!; Comment, San Die o Gas and Electric Co. v. Cit
of San Diego: Blue rint For A New Terminable Inverse
Condemnation?, 8 COLUM. J. ENVTL. L. 211 �982! ~

See, e.g., Florio v. City of Miami Beach, 425 So. 2d 1161,
1162  Fla. 3d D.C.A. 1983!; Mailman Development Corp. v. City
of Hollywood, 286 So. 2d 614, 615  Fla. 4th D.C-A. 1973!,
cert. denied 419 U.S. 844 �974!.

Id ~

450 U.S. 621 �981! ~

Id. at 632-33.

Id. at 658.

105 ST Ct ~ 3124 �985! ~

Id' at 3127.

Id.

The Ninth Circuit has indicated concern that California's
state law prohibition against money damages for regulatory
takings has been undercut by the dissent. Martino v. Santa
Clara Valley Water District, 703 F.2d 1141  9th Cir- 1983!.
The Eighth Circuit has followed the temporary damage rule in
Nemmers v. Cit of Dubu ue, 764 F.2d 502  8th Cir. 1985!, as
did the Sixth Circuit in Hamilton Bank of Johnson Cit v.
Williamson Count Re ional Plannin Commission, 729 F.2d 402
�th Cir. 1984!.

The Eleventh Circuit adopted the former Fifth Circuit's
decisions rendered prior to October 1, 1981. Bonner v.
City of Prichard, 61 F.2d 1206 �1th Cir. 1981!  en banc!.

643 F.2d 1188 �th Cir. 1981!, reh. denied, 649 F.2d 336
�th Cir. 1981!, cert. denied, 455 U.S. 907 �982!, aff'd
after remand, 699 9.2d 736 �983!.

Id. at 1200  citations and footnote omitted! .
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405 ' Id. at 1200  footnote omitted!.

406. Arkansas Louisiana Gas Company v. City of Minden, 341 So. 2d
607  La. App. 1977!. It should be noted that the printed
opinion in Hernandez contains what appears to be a

Tiburon, 447 UPS. 255 �979! is cited for the proposition
that denial of "an economically viable use of his land"
creates a taking. The quotation from Q~ins, correctly cited
in Hernandez later at footnote 2, is that a taking occurs if
owners are denied "any I'not an] economically viable use of
their land."

407.

339 So. 2d 1374  Fla. 1981!.408.

409 ' Id. at 1383  Adkins, J., dissenting!.

410. 464 So. 2d 176  Fla. 2nd D.C.A. 1985!.

450 So. 2d 213  Fla. 1984!.411.

412. Id. at 215. See also, Atlantic International Investment
Corp. v. State, 478 So. 2d 805  Fla. 1985!.

413. Id. at 216.

414. 105 So.Ct. 3128, 3126.

643 F.2d 1188, 1200 �th Cir. 1981!.415.

Jacobson v. Tahoe Regional Planning Agency, 566 F.2d 1353,
1358  9th Cir. 1977!. But see, Fountain v. Metro Atlanta
Rapid Transit Auth., 678 F.2d 1038 �1th Cir. 1982!,  the
court rejected the requirement that the governmental agency
have eminent domain powers before an action could be
brought for inverse condemnation!.

416.
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One California court has refused to follow the dissent, and
held itself bound to follow the state supreme court deci-
sion prohibiting such a remedy � Aptos Seasca e Cor oration
v. County of Santa Cruz, 138 Cal. App. 3d 484 �982! � while
another California court held that a federally created cause
of action could be stated, despite California state law--
Gilliland v. Cit of Palmdale, 179 Cal. Rptr. 627 �982!.
The Supreme Court of North Dakota has adopted Justice
Brennan's suggested rule for damages for temporary takings,
Ri pley v. Cit of Lincoln, 330 N-W.2d 505  N.D. 1983! as
has the Supreme Court of New Hampshire, Burrows v. Cit of
Keene, 432 A.2d 15  N.H. 1971!, and the Supreme Court of
Wisconsin, Zinn v. State, 334 N.W.2d 67  Wis. 1983!. New
Jersey appears to have recognized a damage remedy for tem-
porary takings as a matter of state law, prior to the San
Diego Gas dissent. Sheerr v. Township of Evesham, 445 A.2d
~6 N.J. 1982!.



The American Rule would apply whereby each party pays its
own attorneys fees. See, Alyeska Pipeline Service Co. v.
Wilderness Soc., 421 U.S. 240 �975! ~

State Dept. of H.RES. v. Scott, 418 So. 2d 1032, 1034  Fla.
2d D.C.A. 1982!; Pinellas County v. Brown, 420 So. 2d 308,
309  Fla. 2d D.C.A. 1982!.

Leon County v. Smith, 397 So. 2d 362, 363-64  Fla. 1st D.C.AD
1981!.

Village of Tequesta v. Jupiter Inlet Corp., 371 So. 2d 663,
669  Fla. 1979!.

42 U.S.C. �983  Supp. III 1979!.

436 U.S. 658 �978!.

See Lake Country Estates, Inc. v. Tahoe Regional Planning
Agency, 440 U.S. 391 �979!.

Bee generally, Bley, Cse of the Civil Rights Acts to
Recover Mone Dama es for the Overregulation of Land, 14
URB ~ LAW. 223 �982!; Note, The Availabilit of 42 U.S.C.
�983 in Challenges of Land Use Plannin Regulations: A
Developers Dream Come True?, 1982 UTAH L. REV. 571 �982!.

See Rockwell, Constitutional Violations in Zonin : The
Emerging Section 1983 Dama e Remedy, 33 U. FLA. L. REV. 168,
168-69 �981!; Freilich, Solving the "Taking" Equation:
Makin the Whole Equal the Sum of Its Parts, 15 URB. LAW ~

7, 470 �983!.

See Chapman v. Houston Welfare Rights Org., 441 U.ST 600
71979!.

See Arnett v. Kennedy, 416 U.S. 134 �974!; Rockwell,
Constitutional Violations in Zonin : The Emerging Section
1983 Damage Remed , 33 U ~ FLA. L. REV. 168, 181-83 �981!;

399 So. 2d 1374  Fla. 1981!.

399 So. 2d at 1382, quoting from Just v. Marinette County,
201 N.W.2d 761, 768  Wis. 1972!.

Federal courts have looked to state law to determine the
existence of constitutionally protected property rights in
land use disputes in the following recent cases: Succesion
Suarez v. Gelabertg 701 F.2d 231 �st Cir. 1983!; Espanola
Way Corp. v. Meyersong 690 F.2d 827 �1th Cir. 1982!, cert.
denied, 460 U.S. 1039 �983!; Windward Partners v. Ariyoshi,
893 P ~ 21 928  9th Cir. 1982!; Contra Costa Theatre, inc. v.
City of Concord, 686 F.2d 798  9th Cir. 1982!; Cote v.
Seaman, 625 Fe21 1 �st Cire 1980!; Beacon Syracuse Assoc.
v. City of Syracuse, 560 F. Supp. 188  N.D.N.Y. 1983!;
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Cloutier v. Town of Epping, 547 F. Supp. 1232  D-N.H- 1982!;
Glassman v. Township of Falls, 547 F. Supp. 362  E.D. Pa.
1982!; Molgaard v. Caledonia, 527 F. Supp. 1073  E.D. Wis.
1981! ~

Nee ~enerall, Note, Land 0ee Re ulatlon the Federal
Courts and the Abstention Doctrine, 89 YALE L.J. 1134

1980

431.

Railroad Comm'n v. Pullman Co., 312 U.S. 496 �941!; A J.
MOORE, FEDERAL PRACTICE par. 0.203[lj �980!; C. WRIGHT,
LAW OF FEDERAL COURTS 552 �d ed. 1970!.

432.

Burford v. Sun Oil Co., 319 U.S. 315 �943!; A J. Moore,
~au ra at par. 0.203[1].

433.

434.

105 S.Ct. 3108 �985!.435.

436. Id. at 3117.

Id. at 3120.437.

Id. at 3121.438.

436 U.S. 658 �978! ~439.

Id. at 694.440.

Owen v. City of Independence, Mo., 445 U.S. 622 �980!.441.

City of Newport v. Fact Concerts, Inc., 453 U.S. 247 �981!.442.

Espanola Way Corp. v. Meyerson, 690 F.2d 827 �1th Cir.
1982!; Hernandez v. Ci.ty of Lafayette, 643 F.2d 1188 �th
Cir. 1981!, cert. denied, 455 U.S. 907; Bruce v. Riddle, 631
F.2d 272 �th Cir. 1980!; Gorman Towers v. Bogoslavsky, 626
F.2d 607  8th Cir. 1980!.

443.

Lake Country Estates, Inc., 440 U.S. 391 �979!.444 '

See Altaire Builders, Inc. v. Village of Horseheads, 551
F. Supp. 1066, 1070  W.D. N.Y. 1982!.

445.
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See, ~e. .. Fountain v. Metro Atlanta Rapid Transit Auth.,
678 F.2d 1038 �1th Cir. 1982!; Rancho Palos Verdes Corp.
v. City of Laguna Beach, 390 F. Supp. 1004  C.D. Cal. 1975!
aff'd, 547 F.2d 1092  9th Cir. 1976!; Beck v. State of
California, 479 F. Supp- 392  C.D. Cal. 1979!; Kent Island
Joint Venture v. Smith, 452 F. Supp. 455  D. Md. 1978!;
Williams v. Patton, 410 F. Supp. 1  E.D. Pa. 1976!; Brosten
v. Scheeler, 360 F. Supp. 608  N.D. Ill. 1973! ~ See, also,
Urbanizadora Versalles, Inc. v. Rivera Rios, 701 F.2d 993
�st Cir. 1983!; Heritage Farms Inc. v. Solebury Township,
671 F.2d 743 �d Cir. 1982! cert. denied 456 U.S. 990;
Lerner v. Town of Islip, 272 F. Supp. 664  E.D. N.Y. 1967!
 abstention inappropriate in these land use cases!.



See, ~e , Westborough Mall, Ines v. City of Cape Girardeau,
Moeg ~6 3 F.2d 733, 741  8th Cir. 1982!  city manager's acts
reflected official policy!-

See Wood v. Strickland, 420 U.S. 308 �975!; Espanola Way
Corp. v. Meyerson, 690 F.2d 827 �1th Cir. 1982!; Scheur
v. Rhodes, 416 U.S. 232 �974!.

Harlow v. Fitzgerald, 451 U.S. 800 �982!; Procunier v.
Navarette, 434 U.S. 555 �978!; Espanola Way Corp. v.
Meyerson, 690 F.2d 827 �1th Cir. 1982!.

Altaire Builders, lnct.l, ~su ra note 455 at 1071.

Id ~

Id. at 1074-75.

643 F.2d 1188 �th Cir. 1981!.

Id' at 1193-94.

42 U.S.C. {1988  Supp. V 1981! ~

Monroe v. Pape, 365 U.S. 167 �961!.

436 U.S. 658 �978! ~

403 UPS. 388 �971!.

The American Rule would apply to a Biven's action. 421 U.S.
240 �975!.

436 U.S. 658 �978!.

Carlson v. Creen, 446 U.S. 14, 19-20 �980!  emphasis in
original!.

See, ~e. .. Rogin v. Bensalem Township, 616 F.2d 680 �rd
Cir. 1980!; Turpin v. Mailet, 591 F.2d 426 �d Cir. 1979!;
Cale v. City of Covington, 586 F ~ 2d 311 �th Cir. 1978!;
Kedra v. City of Philadelphia, 454 F. Supp. 652  E.D. Pa.
1978!. But see, Goss v. San Jacinto Junior College, 588 F.2d
96 �th Cir. 1979!  court had jurisdiction under both Civil
Rights Act and Bivens!, modified, 595 F.2d 1119 �th Cir.
1979!; T 6 H Homes v. Township of Hansfield, 393 A.2d 613
 N.J. Law Div. 1978!  Bivens action available until Supreme
Court rules otherwise!; Kinzli v. City of Santa Cruz, 539
F. Supp. 887  N.D. Cal. 1982!  both direct and {1983 actions
survive motion for summary judgment!.

696 F.2d 1347 �1th Cir. 1983!, cert. denied, 463 U.S. 1208
�983!.

664 F.2d 99 �th Cir. 1961!, cert. denied, 456 0.9. 973
�982!.
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464. 746 F.2d 1437 �1th Cir. 1984!.
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