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Foreword

The ca-authors of this important legal research paper, Thomas Suher
and Keith Hennessee, are both third year studenTs in the Law School of the
University of North Carolina. Each has had two years of intensive exposure
in the law s«hoal Ses Grant program and to the turbulent developments of the
law of the sea. Both contributed significant articles to the 1972 publication,
"The Surge of Sea Law," UNC-SG-73-01, They haye assisted in editing the earlier
1973 publications, "Current Prablems of Sea Law," UNC-SG-74-03, and Emerging
Ocean Oil and Mining Law," UNC-SG-73-02.

This present wozk of theirs takes its place as the eighth official
Sea Grant legal publication to come from t' he North Carolina Law of the Sea
Program in the last twa years.

One is likely to assume that legal problems of the sea, once one
leaves the beach, fall primarily within the orbit of international law. This
article carefully documents the fact that, at least in a federal union such
as the United States, the conflict af laws arising between the federal govern-
ment and component caastal states may present problems fully as complicated as
those existing between conflicting national and international concepts of sea
law.

This endless federal-state torsion is undoubtedly a source of frustra-
tion and dismay to the marine biologist and other men learned in the physical
sciences; it is a commonplace, and largely unresolved, phenomenon to constitu-
tional lawyers; and a troublesome fact of life to people as diverse as laboring
seamen and cloistered ecologists. It is an area in which legal and scientific
specialists as well as concerned laymen find adequate guidelines wanting, and
certainly most elusive. To state this quandary is not to impugn the intelligence
nor goad faith of any group of society; it simply recognizes the great complexity
af conflict resolution in this vital field of human marine enterprise, involving
both federal and state interests. The genius of the common law sysTem is to
provide ultimately a solution for such societal enigmas by a combination of
legislation and judicial decision. The interim period of formulating such
regulation may be painful to all concerned.

These authors, though recent initiates to this process of legal ad-
justment and decision of pressing human problems, have here captured the
essence of this difficult procedure. They offer noT definitive solutions,
but documented factual data and thoughtful suggestions painting ta simplified,
reasoned and coordinated controls. While they carefully delineate what the
law now is, they da not shrink from stating what they believe the law should
be. In. this they are faithful to the highest principles of both the bench and
bar.

This effort here emphasizes that the law is, as is the ocean itself,
a living, changing organism. This volume provides food for thought for the
lawyer, judge, and legislator, the marine scientist, the ecologist, the
st~dent and The thinking citizen.



Thanks are due to Dr. B. J. Capeland, North Carolina Sea Grant
Director, and to Dr. William Rickards, Assistant Sea Grant Director, for
their understanding support of the importance of legal research to the
unified Sea Grant effort to improve the marine environment. This work is
a result of research !ointly sponsored by NOAA Office of Sea Grant, Depart-
ment of Commerce, and the State of North Carolina, Department of Administra-
tion.

Seymour W. Wur f el
Prof essor of Law

University of North Carolina
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Introduction

The purpose of this study is to examine the problems involved in
regulating the use and conservation of our coastal ~aters and the resources
therein. Specifically, the focus will be on the interaction and conflict
between the federal government and the states with respect to jurisdiction
oyer the coastal waters. 1'mphasis will be placed on both the legal and
practical considerations involved in the jurisdictional conflicts and how
the respective interests of the two entities have been and can be reconciled
by an equitable division of authority. Of necessity, this discussion of
regulation of our coastal waters raises questions of international law and
these will be discussed when relevant.

The format of the study is simple. Jurisdiction over our coastal
waters is studied fram four basic areas of inquiry � fi.shing resources, the
continental shelf, tort jurisdiction and environmental regulation. The
analysis will entail a review of the present state, federal and international
law in each area with concentration on the most recent legislation, the con-
flicts engendered by the overlapping regulatory schemes and recommendations
for possible resolution of these conflicts.

Conflicts exist between. the state and federal governments in each
of these vital segments of coastal waters management. Recent unilateral
declarations of extended fishing zones out beyond any recognized national
limit by certain of our states, a pending Supreme Court case on whether
the outer continental shelf lands are owned by the states or the federal
government and the proliferation of state pollution control legislation
in an area already highly regulated by the federal government manifest
the nature of the jurisdictional problems involved.

Adding urgency to the unsettled situation is the immediate necessity
of a stable legal structure for regulation of our coastal waters. The balanc-
ing of the critical world-vide need for recovering oil and gas from the con-
tinental shelf and the almost equal importance of developing and preserving
vital fishing resources as a food supply while maintaining the quality of
the coastal water environment and ecology is a challenging task to even the
most developed, sophisticated legal structure.

In many ways, the problem of how to regulate the coastal waters and
the division. of state-federal authority in this area is parallel to the prob-
lem faced on the i.nternational level in reconciling competing national interests
in oXder to realize an effective legal structure to manage the world's oceans
and their resources. The nature of the pxoblem and the stakes i.nvolved in
the coastal waters conflicts are identical to those set forth in President
Nixon's admonition with respect to the world's oceans made in a May 23, 1970,
statement, United States Ocean Policy'.

JT!he issue is whether the oceans will be used rationally and
equitably and fox the benefit of mankind or whether they will
become an arena of unrestrained exploitation and conflicting
jurisdictional cia<ms in which even the most advantaged...will
be losers.



The exigency and complexity involved in reaching a solution is
likewise similar at both the national and international levels. The ob-

servations by John Stevenson, head of the United States delegation to the
United Nations Seabeds Committee, made at its March 18, 1971, Geneva meeting
are most pertinent to coastal waters problems:

Time is not on our side. We all know from experience in our...
country's political and private affairs that problems unattended
do not go away--rather, they have a way of compounding themselves
until they defy solutions.... There are no simple solutions to
complex problems. Indeed, one of the greatest problems of the Law
of the Sea todav is that it attempts to deal in absolute terms with
the distribution of rights in the coastal waters. In each case, we
must now examine the relative interests and find a legal formula
which accommodates them. This is not a mere matter of co~promise
or "splitting the difference," but rather of building a legal
structure which is simultaneously responsive to the different
needs and interests.

We have, in this study, primarily attempted to delineate the
problems and conflicts which exist in the regulation of the coastal waters
and their moat vital resources and to analyze these problems from a legal
perspective. We have also endeavored to examine the respective interests
of the states and federal government and to pose a few modest suggestions for
their reconciliation. Harmonizing these interests and the ultimate resolu-
tion of the !urisdictional conflicts are necessary so that the fundamental
legal structure "responsive to the different needs and interests" can be
built.

We wish to thank Professor Seymour W. Wurfel for his assistance,
encouragement and, particularly, his patience in this undertaking.

T.S. and K.H.
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CHAPTER I

FISHING RESOURCES

In discussing the nature of the state interest in the fishing re-
sources of its coastax waters, it is essential to comprehend the compara-
tively inferior fishing effort of the United States as a nation. Basically,
there are two causes for this unfavorable situation, both of which vividly
reveal the need for an accommodation among the diverse elements which com-
pose our national fishing effort. The first is the fractionalization of
our fishing industry, a product of sharply contrasting regional diversity
in fishing practice and conflicting attitudes toward the use of our coastal
waters. The second, probably a consequence of this failure of common ef-
fort, is the obsolescence of our fishing fleet which is unable to compete
with the much better equipped, state supported foreign fishing fleets. Of
course, our unimpressive fishing effort is partially attributable to our
comparative lack of dependence on fish for animal protein and the presence
of bountiful fish stocks in our coastal waters, but the continued decline of
the industry and catch combined with the increased foreign fishing effort
depleting our precious coastal fisheries resources manifest the danger of an
inefficient and discordant national fishing effort.

Nowhere is this plundering of the oceans more visible than off the
U.S. coast, where the foreign fleets give all the appearance of
slowly pushing U.S. fishermen off the high seas. As the number of
American fishing boats and fishermen has declined over the last 20
years, so has the catch. Last year's U.S. haul of 2.3 billion
pounds of edible fish was a billion pounds lower than the 1950's
catch.4

In delineating the state position and interest in its coastal
fishing resources and the conflict of that position with federal policy and
international law, not only fisheries regulation but also the breadth of the
territorial sea, the limits of national jurisdiction on the continental shelf
and the appropriate regime for the governance of the sea beyond national
jurisdiction must be considered. Thus, all these issues will be discussed
as they are relevant to the question of state-federal jurisdictional conflict
1 Clingan, A Second Look at United States Fisheries Mana ement, 9 San Diego L ~
Rey. 432 �972! [her einaf ter cited as Clinganj .
Regional diyersity refers to differences between a historic, commercial

fishing practice in some of our coastal waters  for instance, New England
and Florida! and the less commercial and more recreational nature of fishing
in other states, and the vastly different types of fish caught in our states.
The conflicting attitudes refer to our approaches to the territorial waters
question; that is, whether military and free navigation interests should take
recedence in determining national policy with respect to our coastal waters.
"U.S. Fishermen Fret as Others Overfish Seas off U.S. Coast," The Wall St.

J,, Sept. 27, 1973 at 1, col. 6.
4The Wall St. J-, Sept, 27, 1973, at 1, col. 6.
>Clingan, ~su ta note 1, at. g32.



over fishing rights and conservation and management af fisheries resources.

Probably the most consistent thread running through the history of
fishery regulatian in the United States is that under the Commerce Clause af
the Constitution, prayided there is no conflict with federal law, the regu-
lation of fishing in territorial waters is within the police power of the
individual state.6 Early cases repeatedly upheld state statutes regulating
fishing by vessels engaged in interstate commerce as a valid exercise of the
police power as long as they were applicable to residents and nonresidents
alike.7 "JT]here appears to be a fairly strong history in this country of
leaving the regulation of fisheries to the individual states..., In numerous
judicial statements on this subject, courts have noted that states may regu-
late fisheries rovided that...Congress has chosen not to do so."8 The Sub-
merged Lands Act carraborates this historical trend by encouraging coastal
states to take necessary measures for the protection and conservation of
natural resources implying that Congress intended to league the matter of
domestic Jurisdiction over marginal sea areas to the individual states and
indicating it to be in the public interest for the states to manage and
conserve their own natural resources.

A survey of the various state laws and regulations reveals the com-
prehensiveness of state regulation in their territorial waters. Florida's
Salt Water Fisheries and Conservationll laws are illustrative of this point;
virtually all species of salt water fish are provided far therein including
the regulation of the size of the fish caught, the length of the season and
special protectionary measures during spawning season.>> Shellfish such as
shrimp, crawfish oysters, sponges and crabs are similarly regulated as are
marine animals. As in most coastal states,14 the equipment used by fisher-1!

men is extensively regulated 5 and licenses are required for all boats engaged
in commercial fishing.

Another example of typically comprehensive fisheries regulation is

6 Cowan, Era of Militant Fishin Jurisdiction � A Stud of the Florida Terri-
torial Waters Act af 1963, 23 U. Miami L. Rev. 160, 171 �968! [hereinaf ter
cited as Cowan]. See Cotsa v. Tawes, 149 F. Supp. 771, 773  D. Nd. 1957!,
aff'd., 355 U.S. 37 �957!.
~S!tiriotes v. Blorida 313 B.S. 49, 75 �941!; Manchester v. Massachusetts,

39 U.S, 240 �890!; Cooley v. Bd. of Wardens, 53 U.S. �2 Haw.! 299 �851!.
Browning, Same As ects af State and Federal Jurisdiction in the Marine En-

vironment, THE LAW OF THE SEA, 141 �968! [hereinaf ter cited as Browning J.
See Cerritos Gun Club. v. Mall, 96 F.2d 620  9th Cir. 1938! and Brawn v.
Anderson 202 F. Supp. 96  D. Alaska 1962!.
SSubnergad Lands Act, 43 B.S.C. %9, 1301-1315 D971!. See Browning, ~su ra
note 8, at 139 for a corroborative interpretation of this Act.

Cowan, s~u!~a note 6, at 172.
Fla. Stat. Ann,, IP 370.01 to 370.20 �967!  Supp. 1971!.

12Id 55 370 101 tq 370 112 �967!
1 Id. IN 370.12 to 370.177 �967!.

Alabama's regulatory system is very similar comprising comprehensive laws
on fishing equipment, licenses and the protection of all important species
in Alabama coastal waters. Code of Ala., Tit. 8, 55 15 ta 171�1! �958!.
See also N.C. Gen. Stat.. 6Q 113-127 to 113-265 �966!.
15Fla. Stat. Ann., I 370.08, I 370.172 �967!.

Id. 0 370.06.



Chapter 130 of the 3Iassachusetts General Statutes. Provisons exist
therein for licensing and permits to fish, the search and seizure for il-
legally caught f i ah, penalties for such violations, the regulation of f ish-
ing equipment and special licensing f or commercial f ishing. Nore exceptional
legislation concerns the pollution o f coastal watersIF and the provision for
any interested party or the Director of i'Iarine Fisheries to propose regula-
tions for approval by the marine fishery advisory commission on the "�!
manner of taking fish; �! the legal size limits of fish to be taken; �!
the seasons and hours during which fish may be taken; �! the numbers or
quantities of fish which may be taken and �! the opening, and closing of
areas within the coastal waters to the taking of any and all fish."

Maine O and North Carolina21 likewise provide, among their exten-
sive 3.aws and provisions on fisheries regulation, for the limitation of the
taking of marine species with respect to the time taken, the method and equip-
ment used in the taking, the size, the maximum quantities and the opening and
closing ot coastal fishing waters. An examination of the fisheries regula-
tory 3egislation of virtually any coastal state will manifest a similar juris-
dictional scheme with special emphasis on the fish species most commonly
found in. the particular state's coastal waters.

Many of the coastal states have formed regiona3. fisheries commis-
sions to effectuate "the wise management, development and util. ization of
marine, shell and anadromous fisheries which are of mutual concern, and to
develop a joint program of protection, enhancement and prevention of physical
waste of such fisheries." 3 The three major commissions comprise practically
all the states with a substantial fishing interest; they are the Atlantic
States Marine Fisheries Compact,>4 the Gulf States Marine Fisheries Compact
and the Pacific Marine Fisheries Compact.

The language of the respective Compacts is very similar and the
significant provisions practically identical. The purpose is to promote ef-
fective exploitation and conservation of fisheries resources by joint action
in "the adjacent waters over which the compacting states jointly or separate-
ly now have or may hereafter acquire jurisdiction." The duties and powers
17Mass. Ann. Laws, ch. 130, Qg I-SO �972!  Marine Fish and. Fisheries!.
lgld. 55 22 � 27A. Chapter III of this paper will deal at length with the state
interest in pollution of its coastal waters.
19Id. 5 17A. With the unilateral extension of fisheries jurisdiction by the
Massachusetts legislature, to be discussed later, the provisions of 5 17A will
have their application extended accordingly.

Maine Rev. Stat. Ann., Tit. 12, 55 3401 to 4601 �964!.
1N.C. Gen. Stat. 55 113-127 to 113-265 �966!  Conservation of Fisheries Re-

sources!.
Maine Rev, Stat. Ann., Tit. 12, 5 3504 �964!; N.C. Gen. Stat. 5 113-182

�966}.Pacific Marine Fisheries Commission Goal and Objectives as reprinted from the
23rd Annual Report, May, 1972, at 9.
24Hember states include; Maine, Massachusetts, New Hampshire, Rhode Island,
Virginia, Maryland, North Carolina, South Carolina, Georgia, Florida, Delaware,
New York, New Jersey and Connecticut.
25Member states include Alabama, Florida, Mississippi, Louisiana and Texas.

Member states include Alaska, California, Idaho, Oregon and Washington..
Art. I. Cites are to the Pacific Marine Fisheries Compact but the important

provisions discussed can be found in the other compacts, unless otherwise men-
t ioned.



of the Marine Fisheries Commission, formed by the states, comprise research
into methods of conservation and prevention of physical waste, the recommen-
dation of the coordinated exercise of state regulatory authority within their
respective jurisdictions to promote the preservation of endangered fishing
stocks and the drafting and adoption of legisLation and regulations concern-
ing conservation of the fisheries resources to be presented to the respective
state legislatures. The Compact specifically refrains from considerations
of the extent of state jurisdiction over its coastal waters and in no way
limits the powers of any member state to enact legislation imposing addition-
al conditions and restrictions to conserve its fisheries.

In practice, the regional commission serves as a forum for settling
interstate conflicts and encouraging cooperation particularly in the area of
research. It also operates in the realm of the states' relationship with the
federal government both where their respective rights and interests conflict
and where common interests warrant mutual cooperation. Examples of the Pacific
Commission's work at this federal-state level are the negotiations in opposi-
tion to the preemptive provisions of the Federal Marine Mammal Act and partici-
pation in the State-Federal Fisheries Management Program as it relates to the
Dungeness crab fishery where federal-state interaction in research and manage-
ment could be tested and perfected. Finally the Commission is involved in
developing interaction and joint efforts at the international level.

Probably the most unusual and, in a sense, the most sweeping type of
fisheries regulation practiced by a state in its coastal waters is found in
the licensing provisions of the Florida Territorial Waters Act of 1963.
Apparently prompted by the intrusion of Cuban fishermen into Florida terri-
torial waLers, section 370.21 provides that no fishing licenses will be issued to
vessels of communist nations, fishermen subscribing to communis~ and vessels
or fishermen who have signed a treaty of trade or friendship with a communist
power. The authority asserted to justify this exclusion is the state's right
"to exercise full sovereignty and control of the territorial waters of the
State of Florida." The rationale set forth is the protection of state re-
sources, the securing of such resources for the citizens of Florida and the
denial to nationals of alien or hostile powers to draw upon the resources of
Florida's coastal waters.

Art. 4. Language identical to Article 4 can be found in all the compacts.
Other pertinent provisions include the collaboration of the fishing research
agencies of the signatory states as the official research agency of the Paci-
fic Marine Fisheries Commission  Article VII of the Pacific Compact only! and
the provision for representatives of the commercial fishing industry, commer-
cial fishermen, and the state conservation agency on important commissions,
See Article VII of the Pacific Compact and Article III of the Gulf States Com-
~act.

See Art. I of all Compacts and Art. VIII of the Pacific Compact.
The information for this discussion of the practices of the Pacific Marine

Fisheries Commission was supplied by Mr. John P. HarviLle, Executive Director
of the Pacific Commission, whose assistance is greatly appreciated.

Fla. Stat. Ann., 8 370.21  Supp. 1973-74}. The term is used not in the
sense og extensive spatial jurisdiction but in the sense of the authority as-
serted by Florida in order to regulate its coastal waters so intensively and
exclusively. See Cowan, ~su ta note ft fot an excellent discussion of this
Legislation.

Fla. Stat. Ann., 5 370.21  Supp. 1973-74!.



All of the s tate f isher ies regulation legisla tion discussed so f ar
is limited to the territorial waters of the coastal states. Traditionally,
the states have only exercised jurisdiction over coastal water fisheries
within their territorial waters and the cases and statutory law supporting
this authori ty have thus delimited the state' s jurisdiction. The breadth
of the territorial ~aters is determined by the United States and the three
mile limit adhered to by the federal government has thus defined the limits
of the states territorial waters. 4 Almost, without exception, the states
have never claimed a wider territorial sea although they have vigorously
contested the 1&its of their continental shelf and, more recently, their
f isheries jurisdiction.

One exception is Rhode Island which has claimed, pursuant ta grants
of administration and dominion to the Rhode Island colonies and the "inde-
pendent country of Rhode Island" prior to its entry into the United States,
that their baselines from which the territorial waters extend should be al-
tered. While this would. increase Rhode Island's territorial jurisdiction
as a whole, it is not an attempt to claim a territorial sea wider than. three
miles. New Hampshire has extended its territorial limits and jurisdiction
to waters off the coast to a distance of 200 nautical miles.

Finally the coastal baseline from which the breadth of the terri-
torial sea is measured is generally drawn by the coastal states in conformity
with the treaties to which the United States is a party. It is clear, then,
that with respect to territorial sea claims, which entai1 assertions of sover-
eignty and issues of military security and foreign relations, the states
are generally not in conflict with federal law and policy.

However, this is not to say that the external limit of the terri-
torial sea has been the limit of all state power and jurisdiction. for all

See Cowan, ~su ra note 6 and browning, ~su ra note 8 and the Submerged Lands
Act. The state laws themselves,. as a rule, explicitly declare that their
laws and regulations will apply only to their territorial waters.
4There is presently substantial litigation, to be discussed later, as to the

actual seaward boundaries of the coastal states and the United States v,
Louisiana case has recognized that Texas has a seaward boundary in the Gulf
of Mexico out to three marine leagues. However, all of these claims would
only affect state ownership of the seabed and subsoil underlying the seas
beyond three miles and do not refer to the superjacent waters and, thus, do
not amount to an assertion of a wider territorial sea. The impact of these
claims to ownership of the outer continental shelf will be investigated later.

36
R.I. Gen. Laws Ann., 5 42-1.1 �972!.
N.H. House Bill No. 714, 5 1.11 �973!. It may be argued that even this is

only a claim to an extended lateral boundary and not the assertion af a wider
territorial sea, but the New Hampshire legislation seems to differ from other
boundary claims limited to the seabed in that it refers explicitly to terri-
torial limits and jurisdiction over the waters.
~Mass. Ann. Laws, ch. 1, 8 3 �973!  Marine boundaries of Commonwealth!.
Massachusetts was selected to show that even states in dispute with the
federal government on fishery jurisdiction and ownership of the continental
shelf adhere to federal law in defining and delimiting their territorial sea.

Xt is the assertion of sovereignty inherent in a territorial sea claim
which brings into play questions af innocent passage, right of. averflieht and
submarine passage. See the Convention on the Territorial Sea and the Con-tiguous Zone, 15 U. ~ 1606, T.I.A.S. 5639, 516 URN.T.S. 205.



purposes in its adjacent waters. Both past cases and recent state legis-
lation evince the exercise of state authority beyond the three mile limit.
fhe case of ~Ski iotas v. Floridal> involved the conviction of a fisherman
under a Florida state statute for using illegal diving equipment in the
taking of sponges from the Gulf of Mexico two mari~e leagues � miles! off
the Florida coast. The Supreme Court affirmed the conviction holding that
despite the fact that the offence might have been outside Florida's terri-
torial waters, "it would not follow that the State could not prohibit its
own citizens fx'om the use of the diver's equipment at that place."4 The
rationale was that the application of the statute involved no question of
international law ox' relations and the conviction raised only questions of
domestic rights and duties, that is the powex' of a state over its citizens,
since intex'national law in no way debarred a country from governing the con-
duct of its citizens beyond its territorial borders. Furthermore, as
there was no conflicting federal legislation and Florida had a legitimate
intexest in the matter, Floxida could regulate the rights of its own citizens

42beyond its territorial Limits. ~

State jurisdiction was further expanded in United States v.
Louisiana43 in which the Supreme Court determined that Congress had the
power to grant submerged lands beyond the three mile limit to Texas and
Florida "as a domestic matter which did not necessarily affect United States
claims regarding the territorial sea for international purposes"44 because
of the "special and limited character" of the jurisdiction to exploit sub-
merged lands.

More likely to engender conflict is the recent legislation of certain
coastal states extending their fisheries jurisdiction beyond the three mile
limit and evexr beyond the federally created twelve mile lirrrit. Most not-~ ~ 45

able is Section 17�0! of the Massachusetts General Statutes. I6 "So as to
avert axr ecological crisis and prevent the possible annihilation of such
 marine! resources of the Commonwealth...  and! for the immediate preserva-
tion of the public health, welfare and convenience," the Director of
Marine Fisheries is vested with all powers to adopt rules and regulations
"necessary for the maintenance, preservation and protection of all Marine
Fisheries Resources" out to 200 miles or to where the water reaches 100
fathoms, whichever is greater.

313 U.S. 69 �941!.
40Id. at 76.

Id. The Court cited the case of The Hamilton, 207 U.S. 398 �907! in which
it was stated that "the mere fact of the parties being outside state territory
in a place belonging to no other sovereign could not limit the authority of
the State, as accepted by civilized theory."
42

313 U. S. at 77.
43363 U. S. 1 �960! .

Id, at 37; United States v. Florida, 363 U ~ S ~ 121 �961! .
4~Federal Extra-Territorial Waters Act of 1966, 16 U.S.C. M 1091-94 �966!.
46Mass. Ann, Laws, ch. 130, QQ 17-17A  Supp. 1972! .
47Id. preamble to I 17�0!  Supp. 1972!.
48Id. 5 17 �0}.



The necessity for this legislation was provided by the state of
impending ecological disaster involving all of the important commercial
fishing species due to "pulse fishing"  intense efforts in a particular
fishery}, massive Soviet and European fishing beyond the 12 mile limit,
inadequate scientific knowledge of the danger created by such fishing
and inadequate preventive regulation by the Tnternational Commission for
the Northwest Atlantic Fisheries.4

Pursuant to this legislation, the Director promulgated regulations,
known as the 200 Mile Lobster Control Act, to protect the lobster population
out to 200 miles by the �} licensing of all lobster fishermen, �} the re-
cording of catch statistics, �! a minimum size limit, and �! the protec-
tion of egg-bearing female lobsters. The regulations apply to Massachusetts
lobstermen and lobstermen from other states and foreign nations and were
created in response to the federal government's decision not to declare the
lobster a creature of the continental shelf thus exposing the lobster re-
sources to overexploitation by foreign fleets.

Maine has also extended their jurisdictio~ over the living re-
sources of the sea out to a distance of 200 miles. "The State of Maine
declares that it owns and shall control the harvesting of the living
resources of the seas adjoining the coastline for a distance of 200 miles
or to the furthest edge of the Continental Shelf, whichever is the greatest

Control over the harvesting of these living resources shall be by
licenses or permits issued by the Department of Sea and Shore Fisheries."
The rationale is clearly identical to that of an earlier petition by the
Maine legislature to Congress to make the United States the custodian of
all living resources in the water above the continental shelf. The danger
to fishing resources from unrestrained fishing, the lack of existing machine-
ry for the protection and conservation of these resources, the risk of deple-
tion from foreign fishing and the dependence of Maine on its commercial fish-
ing industry for its income and seafood needs necessitated this extensio~ of
jurisdiction.

Federal legislation and policy with respect to fishery regulations,
while initially not concerned with the regulation of coastal fisheries,>
has, at least since 1945, been characterized by a marked trend toward in-
creasing federal regulation. The Truman Proclamation of 19455 gave official
support to the establishment of "conservation zones in the areas of the high
seas contiguous to the coasts of the United States wherein fishing activities
have been or in the future may be developed and maintained on a substantial
scale." The Federal Territorial Haters Act of 1964 made it unlawful for a
foreign vessel to fish in our territorial waters or to take any continental
shelf fishery resource which appertains to the United States subject to two

49 Note, Territorial urisdiction--Massachusetts Judicial Extension Act � State
Le islature Extends Jurisdiction of State Courts to 200 Miles at Sea, 5 Vand.
J. Trans. L. 490 �971! .

Maine Gen. Stat., Sit. 1, S 2-A, ~auendin S 2. H.H. 90A-L.O. 1192  June 19,
1973! .

See Srowning, ~su ra note S.
5~Presidential Proclamation No. 2668, 10 Fed. Reg. 12304  l945! .

16 U. S. C, 5% 1081-86 �971! .



exceptions: an international agreement which permits such activity and
the taking of a designated particular species of fish subject to specific
conditions and approval by the federal government.54

By far the most extensive entry into the fisheries regulation field.
by the federal government is the Federal Extra-Territorial Waters Act of 196655

 known. as the 12-Nile Act} which established a fisheries zone contiguous to
the territorial sea wherein the United States will exercise the same exclu-
sive rights with respect to fisheries as it has in the territorial sea sub-
ject to the continuation of traditional fishing by foreign states as recog-
nized by the United States. Section four of the Act is particularly signi-
fi ant: Nothing in this Act shall be construed as extending the jurisdiction
of the States to the natural resources beneath and in the water within the
fisheries zone established by this Act or as diminishing their jurisdiction
to such resources beneath and in the territorial seas of the United States."
Presumably, the failure to extend state jurisdiction to an area whose regu-
lation is normally left to the states was in the interest of uniformity and
ease of enforcement and administration. The trend in international practice
toward unilateral establishment of fishing zones provided justification for
enactment of the legislation and this apparent conformity with international
custom convinced the State Department that there was no objection to the bill
from the standpoint of foreign relations. The military did not oppose the
bill since it did not in any way impair or affect adversely the right of free
navigation on the high seas for warships and aircraft and was, therefore, no
threat to our security.5 Finally, bills that would declare a 200-mile
fishi~g zone have been introduced in both Houses of Congress but the adminis-
tration is firmly opposed to giving U.S. fishermen exclusive rights out to
200 miles fearing that such action would disrupt the 1974 Law of the Sea
Conference where global arrangements on fishing will hopefully be reached.59

Relevant international law and custom on the subject of fishery
regulation is somewhat confusing and, consequently, begets conflict. The
Geneva Convention of 1958 on the law of the sea resulted in four multilateral
treaties which, taken together, leave the issue of a nation's fisheries juris-
diction ambiguous. The Convention on the Territorial Sea and the Contiguous
Zone makes it clear that a nation may exclusively exploit and regulate the
fishing resources in its own territorial waters. 0 The Convention on the
High Seas incorporates the freedom to fish as one of the freedoms granted
to each nation on the high seas, the high seas presumably encompassing all
waters not a part of a particular country's territorial sea. Finally, the

54 Id ~ 5 l081. The Act also provided that the Secretary of State could permit
research vessels to fish in territorial waters where the research vessel is

operated by an international organization of which the U.S. is a member.
>516 U.S.C. 51 1091-94 �971}-

Comment, ~Fieher ee o indiction Be ond the Xerritoriel Bee � With B eoiel
Reference to the Polic of the United States, 44 Wash, L. Rev. 307, 319

1968} [hereinafter cited as Fisheries Jurisdiction],
Id. at 315.

58Id, at 316.
59The Wall St, Jr., Sept. 27, 1973, at 1, col. 6.

15 UPS.T. 1606, TBI.AeS< 5639, 516 U.N.T.S. 205.
6113 U.S.T. 2312, T.I.A.S. 5200, 450 U.N,T.S. 82.



contiguous zone as defined in the Territorial Sea Convention, does not in-
clude the right to regulate fishing. Thus, it appears that any nation or62

person has the right to fish in waters beyond the territorial sea, including
those above the continental shelf.

This ostensible limitation on a nation's right to exercise juris-
diction over high seas fishing resources is somewhat obscured by Article Six
of the Convention on Fishing and Conservation of the Living Resources of the
High Seas which provides that a State has a special interest in the main-
tenance of the productivity of the living resources in any areas of the high
seas adjacent to its territorial sea. Article 7 goes on to sanction the adop-
tion of unilateral measures of conservation by the coastal state appropriate
to any stock of fish or other marine resources in its adjacent high seas pro-
vided negotiation with other concerned States has not led to agreement. Quali-
fying the adoption of these unilateral measures are three requirements: �!
that there is need for such urgent conservation meausres in light of the exist-
ing knowledge of the fishery; �! that the measures adopted are based on
scient4fic findings; and �! that such meausres do not discriminate in fact
or in form against foreign fishermen.

Further obfuscating the definition of an internationally recognized
standard on coastal fisheries jurisdiction is the failure of any of the
Geneva conventions or any other multilateral convention to define an external
limit on the breadth of the territorial sea. While the majority of the world
community still adheres to a twelve mile or less limit, the assertions of
wider territorial seas is increasingly 5 rendering the freedom to fish on
the high seas precariously dependent on the width of a state's territorial
sea assertions.

Customary practices in international law with respect to coastal
fisheries are also varied:

Hut whatever the status of exclusive fishery zones in codified
international law, and indeed perhaps due to this uncertain status,
the coastal nations of the world. have in increasing numbers uni-
laterally asserted fisheries jurisdiction beyond their territorial
seas subject only to their power to hold and exploit.66

Indeed, it has become widely accepted that various zones in the high seas
should be under the control of coastal ~tates for certain limited purposes
including customs, safety and. fishing. What remains unfortunately unclear

15 U.S.T. 1606, T.I.A.S. 5639, 516 U.N.T. S. 205.
317 U. S.T. 138, T. I,A. S. 5969, 559 V.X.T,S. 285.

64Id. A t. 7, para. 2.
65FAO Table in 10 Int'1 Legal Naterials 1258 �971!. Statistical data is
therein set forth on the present positions of states on the limit of their
territorial seas. The basis of the statistical assertions made here are this
table as updated by the United States Department of State in March, 1973.
6Pisheries Jurisdintion, ~sn ra note 36, at 313-14, See the FAO iahle, ~su ra

note 65 for the number of states asserting fisheries jurisdiction beyond their
territorial sea and the varying widths of such claims.
63Cowan, ~su ra nota 6, at 176.



is the permissible extent of unilateral fisheries jurisdiction claims, if
any, and the degree of control over these areas which such claims give the
coastal nation yis-a-vis other nations. 69

The existence of these three regulatory schemes  state, federal and
international!, all of which are somewhat ambiguously defined and constantly
in a state of change in both scope and importance, has inevitably generated
some pressing conflicts of jurisdiction over fisheries resources. Particular-
ly conducive to conflict is the dilemma of the coastal states faced with over-
exploitation or depletion of their vitally needed fisheries resources because
of foreign fishing close to their coasts and inadequate conservation measures.
These coastal states view unilaterally expanded regulatory jurisdiction as a
possible solution, but one fraught with conflicts with federal and international
law and policy. They see the other choice of prodding the federal government
to take measures to protect the fishing resources off their coasts by either
federal law or international eonventi.oas as involving !ntoleratle delay and
consequent danger to their valuable f ishing resources.

The conflict between state law and policy on fisheries jurisdiction.
in offshore waters and federal law and policy essentially lies in two areas.
The first is whether the state statute or policy conflicts with positive federal
law and is therefore unconstitutional as violative of the supremacy clause. The
second is whether the state statute amounts to an improper interference with the
exclusively federal foreign relations power or national security apparatus. 71

Inherent. in the interaction of two regulatory entities  the state and federal
government! exercising control over the same areas and, more significantly,
the same resources is this constitutional conflict:

There can be no doubt that under the Constitution, the federal
government and the individual states share concurrent jurisdiction
over coastal waters. It is equally established that the coastal
states may take appropriate action for the protection of natural
resources in such areas. Even so, it is unrealistic to ignore

While most states claim exclusive fisheries jurisdiction out to twelve miles
or less, there is a marked trend, particularly among underdeveloped countries,
toward asserting more extensive fisheries jurisdiction, often out to 200 miles;
and a growing acceptance, with reservations, by developed nations of such ex-
tended claims. See Stevenson, U. S. Draf t Ar ticles on Territorial Sea Straits
and Fisheries, 10 Int'1 Legal Materials 1016 �971! and the recent recognition
by Great Britain of Iceland's f if ty mile claim.

"It is clear that a claim to extended fisheries jurisdiction, even exclusive
control, does not embrace the assertion of sovereignty inherent in a territorial
sea claim, However, some claims to fisheries jurisdictions totally exclude
foreign fishing while others allow it on a limited scale subject to the regula-
tion and approval of the coastal state.
70Massachusetts Governor Frances Sargent in announcing the 200 mile Lobster
Control Act succinctly pointed out this dilemma faced by Massachusetts in the
absence of adequate conservation controls of lobsters in offshore areas, say-
ing; "I realize also that it I'the Lobster Control Act/ raises certain consti-
tutional questions. However, there is no time for delay."
Tlyand. J. Trans. Lv ~sn ra note 49, at 491.
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the fact that federal and state interests are not co-equal. In
testing the viability of state fishing regulation, not only aresuperior federal rights involved, but it is clear that such tstate]
legislation must meet Constitutional standards.

Thus, the conflict between state law and positive. federal law is two-
fold. It involves measuring the state law not only against the standard of
the supremacy clause in those instances where the state law and the federal
law attempt to regulate the same area but also in measuring whether the statelaw by itself violates other federal constitutional commands. An example of
the latter test was illustrated by the case of roomer v. Witsell in which73

a South Carolina fishing law which required nonresidenta to pay a license
fee of $2500 and residents a $25 fee was found unconstitutionally dis-
criminatory as a violation of the Privileges and Immunity Clause of the
Constitution.

In ascertaining the presence of a conflict between state regulation
of coastal fishing resources and the federal foreign relations powers, the
standard to be applied is more ambiguous. The underlying rationale for an
exclusive federal power over foreign relations is the perception that adoption
of separate foreign policies by the states would be inimical to an effective
federal foreign policy. The necessity of a nation speaking with one voice
to other nations in discussions concerning treaty-making and international
military commitments is indisputable. But the problem is when does state action
or law interfere with this foreign relations power. A three-pronged standard
for ascertaining state interference has been set forth in Supreme Court deci-
sions.' �! whether threr is an improper purpose of interference with foreign
relations; �! whether a direct impact upon international relations has been
shown; or �! where the state law has a possible adverse effect upon the power
of the government to carry out existing foreign policy.75

It must be reiterated at this point that the federal government has
chosen, in large part, not to regulate fishing resources in the seas adjacent
to the coastal states. There seems little question that, similar to the
manner in which it asserted jurisdiction over navigation, the federal govern-
ment could assert jurisdiction over fisheries even within the three mile terri.�
torial waters.76 Because the resources  the fish! move from the waters of one
state to another and from national to international waters and the exploita-
tion, distribution and marketing of such resources ordinarily Involves move-
ment aplong the states, these resources wherever found could be subjected to
the foreign and interstate commerce provisions of the Constitution giving
Congress sole regulatory authority ove~ everything from the catch to the
sale of these resources if it desired. Nevertheless, the strong historical7

Cowan, ~su ra note 6, at 174.
3334 U. S. 365 �948! .74Hines v. Davidowitz, 312 U. S. 52 �941! . This theory with regard to foreign

relations applies equally to national security where it is vital that thefederal government be the sole body to coordinate and maintain our national
def ense.See Clark v. Allen 331 U.S. 503, 516-17 �947! and Zschernig v. Miller 389
U. S. 441 �968!-

Browning,~su ra note 6, at. 139 � 40.Id. The federal government could also extend its international treaty obliga-
tions with regard to the conservation of these resources since the resources
often move from national or state to international waters and, of course, such
treaties would be the supreme law of the land excluding any conflicting state
regulations. Id. at 140.



practice has been to leave the regulation of fisheries to the coastal states. 78

As fax as the conflict between state regulation and international
law or palicy, there are several problem areas, most of which are by-products
a f the deference the states must show ta the federal government in the area
af international relations, Xt is well established that state law must yield
when it is inconsistent with a treaty or international convention to which
the United States is a party.>> Furthermore, state laws such as the Florida
Territorial Waters Act, which embody ideological distinctions may well contra-
dict the policy behind our international commitments if nat the treaties them-
selves.

The more important area af conflict which exists in extensive state
regulation is that such unilateral regulation over fisheries resources may be
inconsistent with and destructive of larger international efforts ta deal with
all the problems of the seas. The problems of fisheries jurisdiction and the
effective conservation of fishing resources cannot be dealt with in a vacuum;
they are intertwined with problems of the breadth of the territorial sea, the
external delimitation of the continental shelf and the governance of the sea-
beds beyond national jurisdiction which are all subj ects of intense inter-
national concern. Even more significant as an argument against state regula-
tion is the contention that real success in the conservation and exploitation
of fishing resources everywhere in the world can ultimately be achieved only
through international regulation, and that unilateral action is therefore more
harmful than beneficial.81

The case for the state interest in regulating the fishing resources in
its coastal waters must be advocated in the setting of these federal and inter-
national canflicts and countervailing arguments. The particular legislation of
the states, especially the assertion of extended regulatory jurisdiction must
likewise be tested against the federal and internationaL standards just dis-
cussed.

A basic assumption about fisheries regulation is that the substantial
differences in both the kinds of fish caught and the fishing effort itself among
the several states render a uniform approach ta fisheries regulation throughout
the United States inadvisable and self-defeating. The history of leaving fish-
eries regulation to the coastal states and the continued abstention from federal
regulation of fishing in territorial waters, despite the power to do so, is re-82

cq,nition that a uniform national policy on fishing is unwise. Indeed, the
Federal Extra-Territorial Waters Act in establishing a coastal fishing zone of
12 miles made it clear that the Act was not designed to extend or diminish in
any way the domestic jurisdiction of individual states with respect. ta terri-
torial waters.83

See Cowan, ~su ra note 6 and Browning, ~su ra note S.
~United States y. Pink, 315 U. S. 203 �942}; United States v. Belmont, 301

U.S. 324 �937!; Missouri v. Holland, 252 U.S. 416 �920!.
CClingen, ~su ra note l, at 432.

81~ee Mote 9 Vend. J. Trans. L. at 49I7, 496 and risheries Jurisdiction, ~su ra
notte 56, at 307, 327.

See ~su ra notes 76 and 77.
See ~su 7~a nate 55.
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Xn a sense this is tacit recognition by the United States of the
complexity and lack of uniformity of coastal fishing jurisdiction.
Any attempt by the United States to establish uniformity would, of
course, be resisted by the States as a violation of powers vested
in them by the Constitution. 4

Howeyer, the establishment by the Extra-Territorial Waters Act of
federal jurisdiction over the nine-mile contiguous fishing zone runs counter
to the theory that the diversity in coastal fishing warrants state or regional
control, which theory served to perpetuate rhe localized approach to the three-
mile territorial sea area in the same Act. The resulting bifurcated juris-
diction and regulation produces an undesirable situation;

However, problems are created by this scheme and, in one sense,
the administration and enforcement of laws and regulations are
made more complex.... With the introduction of federal juris-
diction into the nine-mile contiguous zone, the likelihood of
conflict in the regulation, control and management of fishing
is increased since a third source of authority is added to the
existing differences among the states. Thus when the entire
twelve-mile fishing zone is considered, the interests of uni-
formity may be adversely affected.

It is in this 12 mlle fishing zone that uniformity is essential. The fish of
course move back and forth from the threemile territorial area to the nine-
mile contiguous zone and the fishing effort in one area is primarily the same
as in the other. Thus, a single regulatory body with jurisdiction over the
whole 12 mile area would provide the most efficient and effective regulation
and management of the fisheries resources of the area. It is submitted that
either the states or regional commissions, with their substantial experience
in regulating coastal fishing in virtually all its aspects and with their
superior knowledge of the problems peculiar to fisheries resources off their
own coasts, should be that single regulatory body.

While less compelling than the argument based on considerations of
effective fisheries conservation and management, there is a legal argument
for extended state jurisdiction. The basis for the argument is the concept
that state jurisdiction for a limited or special purpose can be extended beyond
the three-mile territorial limit without contravening either positive federal
law or interfering with the federal government's foreign policy.

In United States v. Louisiana,86 the Supreme Court held that Congress
could grant submerged lands beyond the three-mile limit of the territorial sea
to Texas and Florida. The rationale was that the limited character of the juris-
diction to exploit submerged lands would not affect the superjacent waters and,
therefore, would not necessarily affect federal territorial sea claims for inter-
national purposes. Since the Submerged Lands Act defines as natural

Cowan, ~su >~a note 6, at 178.
Ptstting Jurisdiction, ~su ra note 66, at 319-20.

86363 U S 1 �960!
87363 U. S. at 34.
8843 IJ,S.C. 55 1301-1315 �973.!.
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resources of the seabed certain marine life in the water itself  fish, shrimp,
oysters, clams, crabs, lobsters, sponges, kelp and other marine animal and
plant life...!, it appears that certain regulatory powers over activities
on the high seas beyond the territorial sea were granted to Texas and Florida.
"It is not clear whether the Louisiana Court considered the possible application
of the holding to state jurisdictional claims to regulate f ishing and related
activities gheyond the territorial sea],"91 Additionally, it has been widely
accepted that various zones in the high seas should be under the control of
coastal states for certain limited purposes including customs, safety and
f ishing. And the Skiriotes litigation makes it clear that the application
and enforcement by a state of its fishing laws beyond the three-mile territorial
limit is not necessarily an interference with the federal government's posture
in the international community.

The issue as to who has jurisdiction over fishing resources in the
waters adjacent to the territorial sea cannot be described as well settled.
The Louisiana case did not resolve the question, but did provide a basis, in
its acceptance af "limited and special" state jurisdiction beyond the terri-
torial sea, for the constitutionality and legality of extended fisheries juris-
diction as long as such jurisdiction does not affect our international relations.
The Extra-Territorial Waters Act of 1966 did not preclude the possibility of ex-
tended state regulation either. While it explicitly refused to extend state
jurisdiction, it did not go on to comprehensively regulate fishing in any
specif ic manner. Thus, the long-standing concept that. state fishing regula-
tions are not foreclosed by contradictory federal authority if the United
States declines to exercise its authority 4 which has substantiated regula-
tion of fisheries resources by the states within three miles, would seem to
apply to the nine � mile contiguous fisheries zone.95

It is contended that the exercise of state regulatory jurisdiction
over fishing out to twelve miles is not inconsistent with either positive
federal law or considerations of foreign relations and international com-
mitments.

It must be admitted that the more extensive 200 mile fisheries

jurisdiction claims of Massachusetts, Maine and New Hampshire are hardly defen-
sible on a legal basis. Even the Attorney General and Governor of Massachusetts
recognize that such legislation is virtually untenable on legal grounds. The
Report of the Massachusetts Attorney General cites Skiriotes as support for97

the validity of the. legislation with respect to Massachusetts citizens and
asserts the constitutionality of rules and regulations enforced only within

43 U.S.C. 0 1301 e!.
90 Browning, ~su ra note 8, at 139,
91ld

Cowan, ~su ra note 6, at 178.
93gee ~su ra notes 39-41.

Cowan, ~su re note 6, at 180.
It seems that since the federal government has not explicitly excluded the

states from fisheries regulation in the nine-mile contiguous zone and has cer-
tainly not preempted the field that the states can regulate concurrently with
the federal government in this area.In li~ht of the fact that the United States has declared a nine mile fishing
zone a~�acent ta its territorial sea, the question of by whom it is to !e ge-~u a ed" is a p Iulated" is a purely domestic matter with no bearing on our internationa o

igations and duties.
97See Report of Attorney General Robert Quinn on the Massachusetts Judicial
Extension Act.
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the territorial waters which have the effect of preserving and protecting
marine fisheries resources out to 200 miles, bur. refuses to give an opinion
as to whether Massachusetts could enforce the rules against nonresidents out
to 200 miles. As long as the United States asserts fisheries jurisdiction to
only 12 miles, a more extensive state claim could well have an adverse impact
upon international relations and would amount to an unconstitutional inter-
ference with the federal foreign relations power. Such legislation as the
Florida Territorial Waters Act is likewise not sustainable on legal grounds.
The ideological distinction made with respect to the Licensing of vessels
and fisher~en of communist states involves the state directly in a foreign
policy decision which is beyond its jurisdiction. 00

But the purposes behind the unilateral extension of both the area and
scope of state fisheries regulation presents the real rationale and the most
effective defense of the state position. Obviously, one objective of the Nassa-
chusetts or Maine legislation is to prod the United States government to prevent
the destruction of the adjoining marine fisheries by extending the coastal fish-
eries jurisdiction beyond twelve miles. Indeed, numerous bills have been intro-
duced in both Houses of Congress to extend our fishing jurisdiction to a distance
of 200 miles or, alternatively, to take steps to protect and conserve commercial
species which would ent ail a moratorium on foreign fishing of these species.

However, the political objective sought is secondary; the paramount
purpose for such extensive legislation is the imminence of economic devasta-
tion of the coastal fishing industry due to depletion of vital fishing resources.
The fact is that the rich stocks of fish essential to the United States economy
are found up to 200 miles from the coast 2 and, presently, foreign fleets fish
freely outside the twelve mile limit.

However, a twelve-mile zone is not the f inal answer to the problems
facing United States coastal f isheries. United States coastal f isher-
men are seeking protection from what they consider to be unfair and un-
warranted foreign competition for a limited catch within a limited area.
The twelve-mile limit is not adequate to ensure this protection. And it
does not improve the situation of Atlantic Coast fisheries whose foreign
competitors fish on grounds 40 to l00 miles offshore. While...the f isher-
men of the Pacific Coast and Alaska have been protected to some extent,
even here the twelve~ile limit is only a palliative.... It is no

With the United States actively involved in challenging other nations' uni-
lateral assertions of fisheries jurisdiction out to 200 miles and preparing
for the 1974 Law of the Sea Conf erence where important negotiations on this
issue will take place, state assertions of 200 mile jurisdiction severely
undercut any U. S. position pressing for less expansive jurisdiction.

See Zschernig v. Miller, 389 U.S. 441 �968!.
~The Florida statute also conflicts with the exceptions stipulated in 5 1

of The Territorial Waters Act of 1964. These provide that a foreign vessel
may fish in United States territorial waters if the federal government per-
mits such actiyity through an international agreement or otherwise grants
conditional permission.

See, e.g., H.R. 8320  Nay 31, 1973!; H.R. 7789  Nay 15, 1973!; S. 2338
 August 3, l973!; S. 1366  Narch 26, 1973!; S. Con. Res. 11  June 4, 1973!.

The Wall St. Jr., Sept. 27, 1973, at 1, col. 6.
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answer to the large foreign fleets that are both catching the
fish formerly taken only by United States coastal fishermen
and physically interfering with the small United States coastal
fishing vessels.

Stern trawlers, six times as effective as the side-net trawlers used by
American fishermen, from Russia, Poland, West Germany, Japan and several
other nations are positioned beyond the twelve mile limit "scooping up
everything in sight like vacuum cleaners."1

The inability of present federal government fishing limits, con-
servation regulations or treaties to stem this overexploitation of fishing
resources by foreign fleets compels the extension of our coastal fisheries
jurisdiction. Considerations of international law and policy do not pre-
clude such extension.

There presently exists no positive international law which re-
stricts fishery jurisdiction to twelve miles or less. The Geneva Conven-
tion on the Territorial Sea and Contiguous Zonel failed to delimit the
outer boundary of the territorial sea or any other zone of jurisdiction.
While the High Seas Convention ensured the freedom to f ish on the high seas,
it is ambiguous as to what that freedom entails. This is so particularly
in light of the Convention on Fishing and Conservation of the Living Resources
of the High Seas which contemplates a "special interest" of the coastal state
in the fisheries resources of the high seas adjacent to its territorial sea,
Moreover, the last decade has witnessed the practice of unilateral extension
of fishing jurisdiction beyond twelve miles by many nations. It is most
probable that at the 1974 Law of the Sea Conference, the nations of the world
will recognize some form of coastal state jurisdiction over fishing resources
beyond twelve miles.

Even more signif icant is the fact that present bilateral and multi-
lateral treaties and efforts with respect to fishing resources conservation
are inadequate to solve the immediate problem of resource depletion. The
United States has, in the past few years, signed several international agree-
ments to conserve or limit the fishing of certain species off its shores' But
such agreements are largely ineffective because fishermen will not haul in
their nets once they have reached their quota and enforcement of the quotas is
virtually impossible. The situation in the Northwest Atlantic is illustra-
tive. The United States and fourteen other nations after twenty years of nego-
tiation set restrictions on the catch of haddock, flounder and herring but
"these quotas are regularly exceeded...because it's impossible for fishermen
to select the fish they will catch."1 9 Subsequent efforts by the United States

3sisheries Jurisdiction, ~su ra note 56, at 324-25. See also D ~ McXERNAN
INTERNATIONAL FISHERY POLICY AND THE UNITED STATES FISHING INDUSTRY.

Description by New Bedford, Mass. fishermen of sophisticated foreign fishing
trawlers in The Wall St. Jr., Sept. 27, 1973, at 1, col. 6. See The New York
Times, Jan. 27, 1974, I l at t, col. 4.

15 U. g, T, 1606, T. I. A. S. 5639, 516 U. N.T. S. 205.
2665ee ~su ta note 60.
107See ~su i~a notes 63 and 64 and accompanying text.
108The Wall St. Jr., Sept. 27, 1973, at 26, col. l.

Finding of marine biologist. Richard Hennemuth, discussed in The Wall St. Jr.,
Sept. 27, 1973, at 26, col, l.
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ta zestrict the total amount of fish that can be caught annually in the North-
western Atlantic were rejected by the other nations.

The underlying problem is not with the lack of success of multilateral
agreements, however. What is necessary is a new approach to juzisidction and
regulation of coastal fisheries, one which embodies extensive state regulation
since it is submitted that the effectuation of the state interest in conserving
their fishing zesources and fishing industries requires such a solution. It
is further contended that the state interest in extended jurisdiction is con-
sistent with the best interests of the nation as a whole.

"The logical step is to move in the direction of making living re-
sources of the sea in the water column above the continental shelf also ap-
pertain to the coastal state." While some bilateral and multilateral agree-
ments have been successful in rebuilding and conserving stocks, the ease with
which any of several nations can destroy the agreements, the difficulty of
reaching agreements on all endangered stocks, and the aforementioned problems
of enforcement necessitate the exten~jon of coastal jurisdiction to save our
fishing resources from destruction. The jurisidction need not be exclusive;
foreign fishermen should be permitted to fish subject to certain qualifications
such as the payment of a management fee, but the coastal state must have exclu-
sive control sufficient to conserve and regulate fishing resources and enforce
those conservation efforts and regulations.

Within the extended jurisdiction, the coastal states or regional
bodies>>> of coastal states with common interests, working in conjunction with
the federal government, should bear the burden of regulating the fishing re-
sources. The federal government should of course be responsible for estab-
lishing the mtended jurisdiction since that is an act of significant con-
sequence in foreign relations and for its enforcement since it has the neces-
sary enforcement machinery.l The federal government should also urge inter-
national efforts in the areas of research and the gathering of relevant statis-
tics on fishing resources and spearhead the national effort because of superior
technical and monetary resources.

However, the complexities and wide diversities involved in the ex-
ploitation and conservation of fishery resources within the United States
require that the main thrust in resource management be provided at regional
or sub-regional levels. A comment on the best approach to management of
the fishing grounds of the world is equally applicable to fisheries jurisdiction
in the United States:

A regional management system would minimize diversities in the process
of fishery use by focusing on limited areas or on specific stocks or
species. Such a system would be readily able to resolve and accommodate
the particular problems and interests involved in a given region bg
ado ting olicies based on the region's needs and op ortunities.11

llOId
L, WAKKFIELD, LAW OF THE SEA, Fishin Interests on the Shelf, 233.

112Id.
tt3See ~su te notes 33-30.
114The federal government has both the practical tools of enforcement  Coast
Guard, radar, communications etc.! and. also the voice in the international com-
munity to make the U. S. position known,
115Johnson, New Uses of International Law in the North Pacific, 43 Wash. L.
Rev. 77, 95 �967! ~
116 Fisheries Jurisdiction, supra note 56, at 332.
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CHAPTER II

NON-FISHING RESOURCES OF THE CONTINENTAL SHELF

Interestingly, the exploitation of offshore mineral resources began
over seventy years ago when long piers were constructed out from the California
coastline to permit drilling for oil deposits beneath the coastal waters.
Leases for these operations were granted by coastal landowners, but the
practice went unregulated by either the state or the federal government until
1921 when California adopted its Mineral Exploration and Leasing Act. Today,
oil deposits are being exploited out to a depth of 360 meters, operations are
being conducted in numerous areas, and the industry is subject to substantial
state and federal regulation. As well, oil is no longer the only resource
being tapped; sulphur wells are producing in the Gulf of Mexico, natural gas
wells are drilled in both the Gulf and the Pacific, and ever increasing ex-
plorations are underway to mine such minerals of the seabed as manganese
nodules. With the present pinch on the supply of almost every kind of re-
source, it would seem tlat this type of activity can only increase.

California continued until 1945 to assert ownership of its submerged
lands out to a distance of three miles; leases and permits were issued for
operations on the submerged lands; and rentals, royalties, and bonus payments
were collected. The federal government made no objection during this period.4
The assertion of jurisdiction by California had at least the implicit sanction
of the two prior decisions by the  upreme Court dealing with the ownership of
submerged lands � Martin v. Maddell and Pollard's Lessee v. ~Ha an.

Martin v. Waddell involved the ownership of an oyster bed in Raritan
Bay, New Jersey. It was decided in that case that upon the attainment of in-
dependence, New Jersey, one of the original states, had acquired ownership of
the bed of the bay and the river and therefore had the right to issue an ex-
clusive license for the taking of oysters therefrom. Later, the Pollard case
went further and established the general rule that a state owned. all of the
lands beneath its navigable waters. The controversy there involved a tideland
area on the Mobile River in Alabama, a subsequently admitted state. When

1 Browning, Some As ects of State and Federal Jurisdiction in the Marine
vironment, in THE LAW OF THE SEA, vol. 3, 89, �968! [hereinafter cited as
Browning ] .
2Id. California Statutes 1921, ch. 303 5 1, p. 404.
Note, Ex loitation of Seabed Mineral Resources � Chaos or Le al Orders, 58

Coru. L. Rev. 575 �973!.
browning, ~su ra note 1, at 91. However, the United States did begin to

assert paramount rights in the offshore areas as early as 1930. Lewis, Off-
shore Boundar and Title Issues, 4 Nat. Res. L.J. 737 �971!.
~41 U. S. �6 Pet.! 367 �842!.

44 U.S. � How.! 212 �845!.

18



Alabama, previously a territory, was admitted as a state, she was admitted
on an equal footing with all other states and therefore ownership of the
submerged lands was transferred from the United States to her.

Most state authorities assumed that the rule established by the
Pollard case extended to giving a state ownership of, and sovereignty over,
the lands underlying the coastal waters as well as over the lands underlying
inland waters. Bu! during the 1930s this assumption was questioned by the
federal government. In 1945 a number of resolutions were introduced in
Congress attempting to deal with the problem in a variety of ways, either
by quitclaiming the submerged lands to the states or by asserting federal
claims to the lands involved. Finally a resolution was passed which did
quitclaim f ederal rights to the states, but this was vetoed by President
Truman because at that time  August 2, 1946! th~ matter was already before
the Supreme Court in the first California Case.

In that case, the first of three Supreme Court decisions now known
as the Submerged Lands Cases, the federal government had sued the state of
California, invoking the original jurisdiction of the Court, alleging that
California had unlawfully issued oil and gas leases in the area lying sea-
ward of the ordinary low water mark on the coast of California and extend-
ing seaward a distance of t!~ee nautical miles, such area lying outside the
inland waters of the state.

The federal government's complaint adroitly sidestepped the holding
of the Pollard case by excluding lands underlying inland navigable waters
and tidelands, nor did it include any bays or harbors. Although this pre-
cluded one aspect of the potential controversy, it did lay the foundation
for subsequent difficulties in defining the term inland waters and deciding
what constituted a bay or harbor. The reasons advanced for granting the
states the sovereignty over inland navigable waters and ownership of the
lands underlying them were primarily historical ones. As expressed in the
federal government's complaint, the original states had, by virtue of their
successful revolution against the English Crown, gained sovereignty over all
lands within their borders, including tidelands and those underlying inland
navigable waters. The cession in the Constitution by the states of certain
rights did not put title to those inland submerged lands in the federal govern-
ment. New states, such as California, were admitted on an equal footing with
the original states, and thus acquired the same rights over these submerged
lands as did the original states, the ownership of such lands being trans-
ferred from the United States to them at the time of their admission. There
was no similar transferrence of rights in lands underlying the three mile
belt of territorial waters.

7Browning, ~su ra note 1, at 91.
8Lewis, Offshore Boundar and Title Issues, 4 Nat. Res. L.J. 737 �971!.
9Browning, ~su ra note 1, at 91.

United States v. California, 332 U ~ S. 19 �947! ~
11Zd

E. ERELI, THE LEGAL REGIME OF THE SEA AND ITS RESOURCES,  First draft of
book, Houston, Texas, 1971 610 pp.! at 187, [hereinafter cited as Ereli].
3See United States v, California, 381 U. S, 139 �965!.

14greli, ~su ra note 12, at 197 � Bg.
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The Court's decision in the First California Case accepted the
federal government's argument as outlined above; but, there were even more
compelling grounds for denying California's claim ta the lands. The Court
found that the concept of a maritime belt around the country was only a
nebulous suggestion at the time the Thirteen Colonies separated from England,
and that from "all the wealth of material supplied, we cannot say that the
Thirteen Original Colonies separately acquired ownership ta the three~ile
belt or the soil under it, even if they did acquire elements of the sovereignty
of the English Crown by their revolution against it."

Although the Pollard rule had been assumed to be applicable to the
lands underlying the three mile belt by some of the states, the Court felt
free to distinguish that case since the exact federal-state controversy
present here had not been at: issue in Pollard because it involved only tide-
lands. Thus, the Court felt free to transplant the Pollard rule to this
area, or to create a new rule, and, in the judgment of the Court, there vere
compelling reasons why a new rule should be established.

The threemile rule, in the opinion of the Court, was but a recogni-
tion of the necessity that a government next to the sea must be able ta pro-
tect itself from dangers incident ta its location. Protection and control
is a function of national external sovereignty and

is of vital consequence to the nation in its desire to engage in
commerce and to live in peace with the world: it also becomes of
crucial importance should it ever again become impossible to pre-
serve that peace. And as peace and world commerce are the para-
mount responsibilities of the nation, rather than an individual
state, so, if wars come, they must be fought by the nat:ion. The
state is not equipped in our constitutional system vith the powers
or the facilities for exercising the responsibilities which would
be concomitant with the dominion which it seeks.

With that rationale backing it up, the Court announced its historic
decision that "California is not the owner of the three~ile marginal belt
along its coast, and that the Federal Gavernment rather than the state has
paramount rights in and power over that belt, an incident to which is full
dominion over the resources of the soil under that water area, including
oil i 18

Certainly the Court was correct in its rejection of the Pollard
Rule, or at least a mechanical application thereof to this quite different
situation. However, one can discern in the opinion a strong concern with
national security that may not have been totally justified, but is under-
standable in light of the fact that the case arose immediately after a long
and very serious war. The decision may be criticized on the ground that
complete ownership and dominion over the three-nile belt by the Federal
Government was not necessary to preserve nat:ianal security interests; this

L~332 U. S. at 31.
16Id. at 32-33.
»ld. at 34-3S.
18Id. at 38.
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end could have been accomplished in a variety of other ways, among them, the
then existing control under the Rivers and Harbors Act: and the Obstructing
Navigable Waters Act over all structures in navigable waters. Insofar as
commerce was concerned, this would seem to be adequately taken care of by
the Commerce and Admiralty clauses of the Constitution. The decision
was most praiseworthy in that it did at least attempt to consider the
question of ~wh control over the area should be vested in one authority
or the other,~~ which seems to be the correct way to approach the problem.

In the stand of the Submerged Lands Cases, the Federal Government
opposed Louisiana and Texas 5 who were also involved at this time in leas-
ing offshore oil lands. The Federal Government sought a determination that
the offshore lands in the three mile belt belonged to it, and asked for an
accounting of prof its derived from those lands. The Court held, consistently
with its ruling in the First California Case that ownership of the offshore
lands was in the Federal Government. However, different factors were
present, and a brief examination of these two cases is in order.

The Louisiana case was very similar to the California case. Both
were subsequently admitted states and both statutes of admission contained
an equal footing clause. The significant difference was that in 1938
Louisiana had passed a statute claiming a seaward boundary and ownership
af the lands beneath, of twenty-seven miles. The government's complaint
thus asked for a determination of rights out to that distance. The Court
took note of the statute, but decided that it made no difference. Louisiana
could claim no better footing than California as far as the three-mile belt
was concerned for the same reasons that were decisive in the California case
� national security and world commerce. As for the additional claim of
twenty-four miles, if these reasons were compelling for giving ownership of
the three-mile belt to the Federal Government, a fortiori, they are even
more so in the ease of lands lying outside that belt.

19 33 U.S.C. NN 401-413, 30 Stat. 1151. Justice Reed in dissent, 332 U.S. at
42-43, found that t: he authorities substantiated the ownership of the original
states to lands under the three-mile limit and, therefore, California also
had title to lands adjacent to her coast. More importantly, Justice Reed
pointed out that ownership of these lands by California "would not interfere
in any way with the needs or rights of the United States in war or peace.
The power of the United States is plenary over these undersea lands precisely
as it is over every river, farm, mine and factory of the nation." Id. at 43.
2033 U.S.C. I 403, 30 Stat. 1121.
21U. S. CONST., Are.. I, 6 8.

U.S. CONST., Art. III, I 2.
23332 U.S. at 34-38.
24339 U.S. 699 �950!.
25339 U.S. 707 �950!.
26339 U.S. at 705, 719.

Louisiana Rev. Seat., I 49:1 �950}.
28339 U S at 705
29Id.
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The Texas decision involved substantially different considera-
tions by reason of the fact that Texas was not a territory of the United
States prior to her admission as a state, but an independent republic. As
such she enjoyed full national sovereignty over her offshore waters and lands,
and must have retained these unless it could be said that these lands were

ceded to the United States upon her admission as a state. The situation
was further complicated by the fact that the grounds of decision were en-
tirely unaffected by this historical accident, and if they were found to be
compel1ing in the cases of California and Louisiana, they should remain ao
for Texas. Although there were no firm indications in the admission docu-
ments of Texas that the offshore lands had been ceded to the United States,
the Court found that the lands were ceded by interpreting the equal footing
doctrine to mean that Texas had done so. "Mhen Texas came into the union,
she ceased to be an independent nation. She then became a sister state on
an 'equal footing' with all the other states. That act concededly entailed
a relinquishment of some of her sovereignty...as an incident to the transfer
of that sovereignty any claim that Texas may have had to the marginal sea
was relinquished to the United States.">> Thus the rationale of the First
California Case was applicable to the waters off Texas as well and the land
was awarded to the Federal Government.

The Texas case did consider the feasibility of separating the juris-
dictional rights between the states and the Federal Government. This was
discussed in the traditional terms of the dominium and the ~im erium, the
dominium being the property rights in the seabed and the ~im arium the right
to control activity thereon. The Court found that in this context the two
were inseparable, saying, "although the two are normally separable and
separate...once low-water mark is passed the international domain is reached.
Property rights must then be so subordinated as in substance to coalesce and
united in the national sovereign." The Court continued, "If the property,
whatever it may be, lies seaward of low-water mark, its use, disposition,
management and control involve national interests and national responsi-
bilities."~3  emphasis supplied!. "Unless any claim or title which the
Republic of Texas had to the marginal sea is subordinated to this full
paramount power of the United States on admissio~, there is or may be in
practical effect a subtraction in favor of Texas from the national
sovereignty of the United States."

The three Submerged Lands Cases clearly established that the United
States and not the individual states had full power over and dominion in the
lands underlying the three mile belt of the marginal sea, and a fortiori,
federal rights were paramount over those of the states on the continenta1
shelf lying outside that belt. There was a double-barreled rationale for

Id' at 707-17.

Id. at 717-18.

3~Id. at 719.
33Id.
341d.
35 United States v. Louisiana, 339 U.S. 699 �950!.



reaching this conclusion first the Original Thirteen Colonies had not ac-36quired any rights in the marginal seas when they revolted from the Crown,
and the admission of other states on an equal footing meant that they like-
wise had no rights in this area; second, the paramount interest of the
Federal Government in matters of commerce and national defense required
that the Federal Government have paramount rights here.38

This was how matters stood when Congress again took action. In
1953 the Submerged Lands Act was passed. It granted to the states title
to, and ownership of, the lands beneath navigable waters within the respec-
tive states, and the right and power to manage, administer lease, develop,
and use such lands subject to other provisions of the Act. The seaward
boundary of each original coastal state was confirmed at a distance of
three geographical miles "from its coast line."41 Subsequently admitted
states were given the right to extend their seaward boundaries to a distance
of three geographical miles, or in the case of states located opposite from
another country and separated from that country by a body of water, to the
international boundary line. "2

The Act also restored to the Gulf states the validity of some of
their claims of ownershi.p which exceeded three geographical miles by pro-
viding that "Nothing in this section �3 U.S.C. 1312! is to be construed
as questioning or in any manner prejudicing the existence of any State' s
seaward boundary beyond three geographical miles if it was so provided by
its constitution or laws prior to or at the time such state becam~ a member
of the Union, or if it has been heretofore approved by Congress." The
limitation of this provision to the Gulf States was put into 5 1301, which
also put an absolute limitation of three geographical miles in the Atlantic
and Pacific oceans, and three marine leagues in the Gulf of Mexico, on the
boundaries that any state might claim. 4 Thus, while Louisiana's claim of
twenty-seven miles was barred, it was left open to her and the other Gulf
states to claim up to three marine leagues, or about ten and one-half miles.
Florida was put in the rather anomalous position of being able to claim
three leagues in the Gulf, but only three miles in the Atlantic.

While the validity of claims in excess of three miles was revived
by the Submerged Lands Act, no actual boundaries in excess of that limit
were established. Repeated expressions of the Act's sponsors made clear
that all that the Act did was make it possible for the Gulf states to prove
judicially their historic claims out to a limit of three leagues. 5 Also,
36 United States v. California, 332 U. S. 19, 31 �947! .
37United States v. Louisiana, 339 U. S. 699, 704 �950! .
38Id. at 705.9Public L. 31, 83 Cong. 1st Sess., 43 U.S.C. 1301-1315, 67 Stat. 29 �950!.

Id. 43 U. S.C. 5 1311.
41Id. 43 U. S,C. 11312.

Id. However, the wording of this section makes it reasonably clear that
this only applies to the Great Lakes and other similar situations and does
not give the States the right to extend their boundaries to the international
boundary of the United States in all cases.
4 43 U.S,C. 0 1312. The states bordering on the Gulf of Mexico have always
been distinguished with regard. to their boundary because of the historic
Qanieh claim of a three league marine boundary.

43 U. S. C. I 1301.
5United States v. Louisiana, et al, 363 U. S. 1, 13-35 �960!.
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because of the lack of a p~ecise definition of the term "coast line" as
used in 5 1312 of the Act, no fixed boundaries at all were established
for any state.47

Thus what the Submerged Lands Act amounted to was a legislative
reversal of the result of the Submerged Lands Cases for claims out to a
distance of three miles from the coast line, and a legislative overruling
of the result of the Submerged Lands cases as they applied to claims beyond
three miles but less than three leagues in the Gulf of Mexico and perhaps
in other bodies of water other than the Atlantic and Pacific Oceans. How-

ever, the fixing of actual boundary lines was left to the courts for resolu-
tion; this, of course, meant a reopening of all of the cases already decided
plus new actions involving the other coastal states.

The Submerged Lands Act did demarcate fairly clearly between the
dominium and the ~im erium in that it retained for the Federal Government
all constitutional powers of regulation and control over the areas in which
the proprietary interest of the states was conceded. All rights in the
area between the states' seaward boundary and the seaward limit of the con-
tinental shelf were retained in the United States. Therefore it was only
those rights associated with the dominium in the marginal belt that were
ceded.50

At the same time Congress enacted the Outer Continental Shelf Lands
Act which claimed for the United States those submerged lands lying seaward
of the lands beneath navigable waters which were ceded to the states in the
Submerged Lands Act. The Outer Continental Shelf Lands Act provides that
the constitution, laws, and civil and political jurisdiction of the United
States extend to the subsoil and seabed of the outer continental shelf and

to all artificial islands and fixed structures which may be built upon it
for the purpose of exploring for, developing, removing, and transporting
resources from the shelf, to the same extent as if the outer continental
shelf were an area of exclusive federal jurisdiction located within a state.
The civil and criminal laws of the adjacent state are adopted for the outer
continental shelf to the extent that they are not in. conflict or inconsistent
with federal law, however, state taxation laws were expressly excluded.

The term "coastline" is simply defined as being the composite "line of
ordinary low water along that portion of the coast which is in direct con-
tact with the open sea and the seaward limit of inland waters." "Inland
Waters" is not defined by the Act. 43 U.S.C. I 1301  b!,  c!, �970!.
47United States v. California, 381 U.S. 139 �965!.
4 Wulf, Freezin the Boundar Dividin Federal and State Interests in Off-
shore Submer ed Lands, 8 San Diego L. Rev. 584 �971!; and Coulter, The
Outer Continental Shelf Lands Acts � Its Ade uacies and Limitations, 4 Nat.
Res. Law 725, 728 �971!.

43 U.S.C. I 1314.

50The constitutionality of the Submerged Lands Act was sustained in the case
of Alabama v. Texas, 347 U.S. 272 �953! where the Act was decided to be a
proper exercise of Congressional power to dispose of Federal property under
Art. IV, Sec. 3, Clause 2 of the Constitution.

Public L. 212, 83 Cong. 1st Sess., 43 U.S.C. %5 1331-1343, 67 Stat. 462 �953!.
43 U.S.C. S 4333. Browning, ~au ra note l, at 97.
43 U. S. C. 5 1333.

54 Id

24



The President is given authority in the Act t t d h
of the

c o exten t e existing boundarieso the states outward in order to determine which state' 1 h 1s a e s aw s ould apply ineac area. Enforcement and administration of the laws is made the duty of
the officers and courts of the United States, and the United St Disni e ates trictour s are given original jurisdiction of cases arisin out of ig ou o or n connec-ion wit any operations conducted on the outer continental shelf for the
purpose of exploring for, developing, removing, or transporting b i eline
the natural resource s, or involving rights to the natural resources, of the
subsoil and seabed of the outer continental shelf.56

There are a number of other important provisions of the Outer Conti-
e an s ct, but the important factor for consideration here is that

Congress felt that outside the three mile limit, the federal government should
have exclusive competence, and that although civil and criminal law of the ad-
jacent state mi ht a 1 ing pp y ' the area, it was to be administered by the federal
courts and not the states. The considerations that warranted Congress reaching
the conclusions expressed in the Outer Continental Shelf Lands Act 'ud in from

g e , seem to be precisely the same as those considered by the
Supreme Court earlier in the Submerged Lands Cases and by Congress itself in
the Submerged Lands Act, though there a different result was achieved . The
included the necessit of fy uniform regulation of interstate and international

su was ac eve . T ey

commerce, the importance of the United States being unhindered in its conduct
of foreign affairs and international relations, and the paramount interest of
the federal government in the conduct of military affairs. One may note that
these same considerations were the reason for the exclusive grant of Admiralty
jurisdiction to the federal courts contained in the constitution. On the other
hand the r ee reasons for granting the proprietary rights in the lands underlying
the three mile belt seem to be exclusively historical, though certainly con-
siderations of fairness and the feeling that the states had acquired some vested
rights during the long period of federal inactivity in the area played a role as
well. In any event, the passage af the Submerged Lands Act and the Outer Con-
tinental Shelf Lands Act opened the way for a new series of cases to decide
the exact boundary line for each individual state. In these new cases essen-
tially the same issues vere raised, but now only in relation to submerged lands
outside the three mile limit set in the Submerged Lands Act. And the issue of
how to draw the boundary lines which has long been such a thorny problem of
international law arose in the federal-state context. A brief examination of
these cases is in order, though the line drawing issues will be discussed only
insofar as they may relate to federal-state problems and not as substantive
issues in themselves.

The year 1960 brought a land~ark decision in the area of federal rights
versus state rights in the lands underlying coastal waters. The United States
filed suit in the Supreme Court against the states of Florida Alabama Mi i�

57
~ ss s

sippi, Louisiana, and Texas, asking for a declaration that the territorial
waters of each in the Gulf of Mexico were limited to three miles, and for an
accounting of all profits derived by each of them from lands lying outside
thlS 1h!1't SiIlCe JUae 5, 1950  the effective date of the Submerged Lands Act!.
All five states responded with claims that they were entitled under the Sub-
merged Lands Act to three leagues of territorial waters and ownership of all

55Id.
~~Id. Venue is granted to any district where the defendant may be found, or to R ~u~xua <TlC< QE %he, Skate a4j~cent. to where the claim aroae, 43 U.S, C,

DQ 53 ~ gag q q g OQQQ!,>7United States v. Louisiana, et a
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lands and resources underlying those waters. A variety of theories were ad-
vanced to support these claims. First, the states argued that the Submerged
Lands Act established a three league boundary for all of the states in the
Gulf. Texas and Florida argued that if this were not true for all of the
Gulf states, it was at least true for them by virtue of their prior claims
of three leagues. Louisiana, Mississippi, and Alabama tried to bring them-
selves within this rationale by showing that various documents and acts re-
lating to their admission as states included all islands within three leagues
of their coasts as part of the states, and therefore it was a necessary im-
plication that three leagues of territorial waters were included as well.
Further all of the states contended that the national boundary in the Gulf
of Mexico had always been three leagues in order to avoid the contention of
the United States that a state's boundary could not exceed the national one.

The Federal Government countered with the arguments that state claims
could not exceed the limits of national territorial jurisdiction for any pur-
pose, and that state claims were therefore limited to three miles upon their
admission as states by the United States' historic policy of clawing only
three miles of territorial waters. In other words, the event of admission
had fixed each of the states' boundaries at three miles regardless of what
claims they might have made beforehand.~ This contention, if it had been
upheld, would have negated the grant in the Submerged Lands Act to the states
of historical claims in excess of three miles.

The opinion rendered by the Court was a reasonable and straight-
forward interpretation of the Submerged Lands Act, although as was pointed
out in the dissenting opinions, it left something to be desired insofar as
uniformity and ease of application were concerned. Like the Court's previous
expressions on the subject of state-federal rights over territorial waters
and underlying lands, it left the door open for more litigation before a pre-
cise determination of rights could be achieved.

The opinion began with a discussion of the purposes of the Act and
the methods eraployed to achieve them, deciding @at there was no dispute as
to submerged lands within the three mile limit. The Court then examined
the legislative history of the Act and concluded two things. First, the
Congress had intended that the claims of various states in the Gulf in ex-
cess of three miles be preserved although not ratified by the Act; that was
to be left to judicial proceedings. Second, the decisive event for the
purposes of deciding the extent of a state's claims to territorial waters
and underlying lands was the state's admission to the Union. In the words
of the Court:

Somewhat later, the last sentence of the present Act's 5 4
was added, for the specific purpose of assuring that the boundary
claims of Texas and Florida would be preserved. The first part of
the sentence...intended to refer to Texas alone, protects the State s
claim to a three-league boundary "as provided by its constitution or

Browning, ~su ra note ', at 99.
591d.
60Zd
61363 U.S. at 11 � 13.
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laws prior ta or at the time such State became a member of the
Union." That claim, however, was asserted to rest not only on
its statute but also on the action of Congress in admitting it
to the Union. If any doubt could remain that the event of ad-
mission is a vital circumstance in ascertaining the location of
boundaries which existed "at the time" of admission within the
meaning of the Submerged Lands Act, it is conclusively dispelled
by repeated statements of its proponents ta that effect.

Thus the Federal Government's argument that boundaries in excess of three
miles had to be approved by the act of admission of the state was upheld,
but the further contention that all such seaward boundaries were limited
to three miles from the coastline was not.

The Court then considered the effect that upholding claims in ex-
cess of three ~iles might have on the Executive conduct of the international
affairs of the United States. Twa objections to the position of the Gulf
states had been advanced by the United States. The first was that the exer-
cise of rights by the states in the area beyond the three mile limit might
embarrass the United States in its dealings with foreign governments. How-
ever, the testimony of Jack B. Tate, Deputy Legal Adviser to the Department
of State made it, clear that the exploitation of submerged lands was a juris-
diction af a "very special and limited character" and that the exercise of
such jurisdiction by the states beyond three miles "would not conflict with
international law or the traditional United States position on the extent of
territorial waters."65 And since the United States had already asserted ex-
clusive rights in the continental shelf as against the world, "the question
to what extent those rights were to be exercised by the Federal Government
and ta what extent by the States was one of wholly domestic concern within
the power of Congress to resolve."

The second abjection to the states' position based upon cansidera-
tians of international law was that the Federal Government felt that recog-
niton by the Federal Government that the states had rights in lands mare than
three miles distant from the coastline might put the United. States in the
position of having to recognize claims of other nations ta mare than three
miles of territorial waters. This abjection had been consistently pressed
by the State Department and the opponents of the Submerged Lands Act and the
other quitclaim bills that had been introduced before it. When this argument
was pressed in behalf of the Federal Government, the Court di.sposed of it by
saying that this aspeg of the controversy was not before it, and need nat be
decided at this time.

62 Id
63Zd
64 Id.
6~Id
66Id .
67zg.

at 13.

at 30-35.

at 32-33.

Browning, ~an ra note 1, at 101.
at 35. See note 68 ~ost.
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In support of the Court's resolution of the question of what effect
the granting of three league boundaries to the Gulf States might have on the
United States' positIon regarding the recogniton of claims in excess of three
miles made by other states, one must consider the recent history of the inter-
national controversy over the breadth of territorial waters. In 1945, the



United States had issued the Truman Proclamation which claimed for the
Untied States the ownership of and jurisdiction over all of the resources
of the continental shelf which was defined in an accompanying release as out
to a 600 feet isobath, and simultaneously the exclusive right to regulate
fishing in waters contiguous to territorial waters of the United States
where fishing activities had been developed and carried out by United States
nationals alone, and the concurrent right to regulate with other nations
where both their nationale and U.S. nationals had jointly developed fishing
activities in the area. It was made explicjt in both contexts that naviga-
tional rights were not affected in any way.

The Truman Proclamation represented the first break in the previous-
ly firm position of the United States regarding the breadth of territorial
waters, i. e., that they were limited to three miles for any and all purposes.
This attitude had of course been developed during times when the dominent con-
sideration was the potential range of naval cannon and when the United States
was one of the world's great naval powers. With the advent of nuclear weapons
and the development of intercontinental aircraft and long range missiles al-
ready on the drawing boards, the freedom of the seas that was formerly neces-
sary to maintain a dominent naval position in the world became markedly less
significant. One may also speculate that following the Second World War there
was a general feeling among the people and in the United States Government that
an age of great economic development for the United States was at hand., and that
we should strive to secure the resources that would be necessary to nurture this
development.

Despite this minor chink in the wall, the United States still main-
tained her position that territorial waters for purposes of full and complete
sovereignty were limited to three miles. But in response to the Truman Declara-
tion, a large number of foreign nations made substantial extensions in their
claims of territorial waters and claims of exclusive jurisdiction for certain
limited purposes such as fishing.71 It was as well the time of the rising
power of the Communist nations who typically claimed twelve miles. At the
1958 Conference on the Law of t' he Sea held in Geneva, the nations participat-
ing failed to reach agreement on the breadth of territorial waters.7 However,
most of the proposals put forth were for either six or twelve miles. With
the failure to reach agreement on the three mile territorial waters proposal,
the United States then opted for a six mile limit which was jointly proposed
by the United States and Canada at the 1960 United Nations Law of the Sea Con-
ference.74 This proposal failed being adopted by only one vote.75 Subsequent-
ly the U.S. has agreed in principle to accept a twelve mile limit in prepara-
tion for the 1974 Conference on the Law of the Sea. In the opinion of John

Pres. Proc. No. 2668, 10 Fed. Reg. 12304 �945!.
69zd,
70Note, Ex loitation of Seabed Mineral Resources � Chaos or Le al Order, 58
Corn. L. Rev. 575, 576-68 �973!.

W.W. BISHOP, INTERNATIONAL LAW, at 640-41  Little Brown & Co., Boston 3rd
ed. 1961! .
72Stevenson, Who Is to Control the Oceans: U.S. Polic and the 1973 Law of
the Sea Conference, 6 The International Lawyer 465 �973! [hereinafter cited
as Stevenson].
73Id. at 466.
74Id.
751d.
76Id. at 472.
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R. Stevenson the twelve mile figure would appear to be the only one on which
there is a possibility of general agreement. 7 However, the United States is
not yet willing to concede full sovereignty over twelve miles of territorial
waters, but insists on a right of innocent passage through international
straits and other international prerogatives such as overflight and scientific
use.7 Even with these simple demands there are substantial difficulties in
the international sphere as to what constitutes innocent passage and the
baselines from which these limits should be measured. As well, the accep-
tance by many nations of the twelve mile proposal is conditioned upon other
demands made by them for a more extensiye jurisdiction over mineral and fi,sh-
ing resources of the continental shelf.

Probably the most significant result of the 1958 Conference on the
Law of the Sea had been the Convention on the Continental Shelf which granted
to the coastal nation exclusive jurisdiction over resources of the seabed on
the continental shelf which was defined as the land underlying the sea adjacent
to the nation's coast out to a depth of 200 meters, "or, beyond that limit, to
where the depth of the superjacent waters admits of the exploitation of the
natural resources of the said areas." 3 Similar areas surrounding islands were
also included. The jurisdiction was exclusive in the sense that no one was per-
mitted to exploit the resources without the consent of the coastal nation. Other
sections of the Convention explicitly provided that rights claimed on the con-
tinental shelf were not to affect the status of the superjacent waters, and
that activities conducted on the continental shelf should not interfere un-
reasonably with navigation.

Seen against the foregoing background, the granting by the Court in
United States v. Louisiana of the claims of Texas and Florida in excess of
three miles was justified as a matter of international law. At the time of
the Court's decision, the United States' international position had already
moved to a six nile claim,85 and the recent law of the Sea Conference had given
sanction to claims for the purIose of seabed resource exploitation out to what-
ever depth could be exploited. Since the claims of the Gulf States at this
point in time were really only concerned with the exploitation of oil, there
was no embarrassment to the international position of the United States. Further-
more the special position of the Gulf of Mexico and the historical claims of the
states in that body of ~ster gave the United States a valid basis for making
larger claims in that area.

In the case of Texas, the Court upheld the state's claim to three
leagues of territorial waters because the terms of the Joint Resolution which
admitted the Republic of Texas to the Union had provided that the area to be
admitted was "the territory properly included within, and rightfully belonging

7~Id. at 472-77.
79zd
80z
81zd
~15 U.S.T. 471; 499 U.N.T. S. 311; Te Z.A.S. NO. 5578 �964!.
Art. 1, 15 U. S.T. 471; 499 U. N.T. s. 311; T. I.A. S. No. 5578 �964! .
363 U.S. 1 �960!.

p5pee text accompanying notes 71-77 ~su ta.
Convention on the Continental Shelf, Art. I., 15 U.S.T. 471; 499 U.N.T. S. 311;

T. I.A. S. No. 5578 �964! .
United States v. Louisiana, 363 U. S. 1, 11-12 �960!, where the Court is dis-

cussing the merits of the states' positions.
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to the Republic of Texas...said state to be formed subject to the adjustment
by this government of all question of boundary which may arise with other
governments...." The resolution had been worded in this manner because o!
the difficulties with Mexico over the location of the Texas-Mexican border. 9

Later, the Treaty of Guadalupe Hidalgo stated that that border was to commence
in the Gulf of Mexico three ~lea ues from the land opposite ths mouth of the
Rio Grande River. Subsequent international conventions confirmed this.

Florida was held to be similarly entitled to three leagues of terri-
torial waters in the Gulf of Mexico on the basis of its Constitution of 1868

which was ratified by Congress in the Act readmitting Florida to the Union
following the Civil War. However, the absolute limitation of three ~iles9

contained in the Submerged Lands Act for the Atlantic and Pacific Oceans
barred Florida from claiming more than three miles in the Atlantic.

Louisiana, Mississippi, and Alabama were unsuccessful in proving the
historical validity of their claims. Various documents pertaining to their
admission had included all islands within three leagues of their coasts as
being part of their territory, but there was no explicit reference to waters
or submerged lands and the Court held that the references to the islands were
insufficient to establish the states' claims to ownership of the submerged
lands lying more than three miles out. The Pollard case, of course, con-
tinued to give the states ownership of lands underlying their inland and
territorial waters.

The Court perpetuated the regrettable failure of the Submerged Lands
Act to give a precise definition to the term "coast line"95 and thus virtually
assured that there would be further litigation to establish the lines from
which the established limits would be measured. The definition of "coast line"
adopted by the Court was the same as that used in the Submerged Lands Act it-
self, "the line of ordinary low water along that portion of the coast which is
in direct contact with the open sea and the line marking the seaward limit of
inalnd waters." But in all fairness to the Court, this aspect of the con-
troversy was not squarely before it and a decision at this time might have been
somewhat premature, particularly in view of the countless particular questions
relating to specific bodies of water that should have to be resolved before a
definition agreeable to both sides could be reached.

Mr. Justice Black concurred in the judgment with regard to Texas and
Florida but dissented from that portion pertaining to Louisiana, Mississippi
and Alabama.97 Justice Black felt that the irregular saw-tooth boundary re-
sulting for those latter states because of their ownership of islands and

88 5 Stat. 797 �0453; Browning, ~su ra note 1, at 101.
Browning, ~su re note 1, at 101.
9 Stat. 922 �848!.
Browning, ~su ra note 1, at 101.

92363 U.S. at 128.
9343 U. S.C. S 1301.

363 U.S. at 79-82.
95 Xd. at 67-68. See text accompanying and notes 45, 46 and 108 infra.

United States v. Louisiana, Texas, Mississippi, Alabama, and FTorxiTa, 364
U. S. 502 �960!  f inal decree! .

363 U. S. 1, 99-100 �960!, separate opinion of Nr. Justice Black. See
Browning, ~su ra note 1, at 103.
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territorial waters of three miles surrounding those islands that were as
far as six leagues from the shore, would result in difficult problems of
administration and dividing state and federal jurisdiction; and that the
granting of the three league claims to Texas and Florida while denying them
to the other Gulf states was unfair.

In my judgment to interpret this Act in such a way which
grants the land to Texas and Florida and withholds it from other
Gulf States simply prolongs this costly and disquieting contro-
versy. It will not be finally settled until it is settled. the
way Congress believes is right and I do not think that Congress
will believe it right to award these marginal lands to Texas and
Florida and deny them to the other Gulf States.

Justice Black's prediction that the controversy would be prolonged
was soon fulfilled. In 1965 the prob1em of ownership of submerged lands was
again before the Court, and this time the issue of how to draw the measuring
baseline was squarely presented. California advanced the most ingenious
argument that the term "coast line" as used in the Submerged Lands Act which
is defined in that Act as "the line of ordinary low water along that portion
of the coast which is in direct contact with the open sea and the line marking
the seaward limit of inland waters" actually meant that the line from which the
seaward three miles of territorial waters should be measured was the seaward
limit of what the state had historically considered to be inland waters. And,
since California had historically claimed the waters aut to a distance af three
miles, the three miles of territorial waters granted by the Act should be
measured from that line. This, of course, would have given California six
miles of territorial waters as measured from the actual coast. Thus the
actual controversy revolved around what could be considered to be "inland
waters."

In resolving this issue, the Court first looked to the legislative
history of the Submerged Lands Act; it was concluded that this question had
been left to the courts for resolution, independently of the Act. Although
as originally proposed, the bill had contained a definition of "inland
waters" that would have included "all estuaries, ports, harbors, bays,
channels, straits, historic bays, and sounds, and all other bodies af water
which join the open sea," this definition had been removed by the Senate
Committee. As well, the absolute limitations of three miles in the Atlantic
and Pacific and three leagues in the Gulf of Mexico had been added.

Removal of the definition. for inland waters and the addition
of the three-mile limitation in the Pacific, when taken together,
unmistakably show that California cannot prevail in its contention
that "as used in the Act, Congress intended inland waters to identify
those areas which the states always thought were inland waters.

363 U. S. at 101.

United States v. California, 381 U. S. 139 �965! ~
100Id. at 139-151.
101Id. at 145-51.
10BZd. at 161. Bee Browning, ~an ra note 1, at 104-106.
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Having thus decided that it was free to establish a definition of
inland waters in order that the location of a state's coastline could be
established, the Court proceeded to consider the issue of what would be a
proper defintion of inland waters. The Special Master who had previously
considered the case had found that there was no settled international rule on
establishing baselines from which the width of territorial waters could be
measured and he had therefore recommended to the Court that the appropriate
solution was to adopt the current United States position in international
law, but this solution was rejected by the Court in favor of the rules
provided in the 1958 Convention on the Terri.torial Sea and The Contiguous
Zone, which the Court felt established an internationally accepted de-
finition of inland waters. In view of the fact that this treaty had been
ratified by the United States and was already in force, the Court felt that
it would be a particularly good solution and in line with the recommendations
of the Special Master. "This established a single coast1ine for both the
administration of the Submerged Lands Act and the conduct. of our future inter-
national re3.ations."1 As well, the Court felt that the comprehensive rules
laid down by the Convention would eliminate a number gf lesser problems that
otherwise ~ight be left to the Court for resolution.

1

In response to the decision of the Court on using the standards of
the Convention on the Territorial Sea and the Contiguous Zone as the standard
for defining inland waters and establishing the coastline, California argued
that since the Convention gave nations the option to use the straight base-
line method for establishing their coastlines, that states should have the
same options open to them under the Submerged Lands Act. The Court upheld the
argument in part but sharply qualified it by saying,

...California may not use such baselines to extend our international
boundaries beyond their traditional international limits against the
expressed opposition of the United States. The national responsibility
for conducting our international relations obviously must be accom-
modated with the legitimate interests of the States in the territory
over which they are sovereign.... But an extension of state sovereignty
to an international area by claiming it as inland water would necessarily
also extend national sovereignty, and unless the Federal Government's
responsibility for questions of external sovereignty is hollow, it
must have the ower to revent States from so enlar in themselves.

 emphasis supplied!

103381
104 Id
105zd
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107381
108Id
109Zd
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The Court concluded that the United States had the exclusive right to decide
under the Convention whether the method of straight baselines could be employ-
ed. Following this, the Court app1ied the Convention's standards to a number
of specific claims made by California relating to particular bodies of water.



This opinion was perhaps the first of the cases dealing with the
question of title to submex'ged lands since the passage of the Submerged
Lands Act which answered more questions than it raised. The Court seemed
acutely aware of the need to set precise standards upon which the parties
could base firm expectations.

Before today's decision no one could say with assurance where lay
the line of inland waters as contemplated by the Act; hence there
could have been no tenable reliance on any particular line. After
today that situation will have changed. Expectations will be es-
tablished and reliance placed on the line we define. Allowing future
shifts of international understanding respecting inland waters to
alter the extent of the Submerged Lands Act Grant would substantially
undercut the definitions of expectation which should attend it. More-
over, such a view might unduly inhibit the United States in the conduct
of its foreign relations by making its ownership of submerged lands
vis-a-vis the States continually dependent upon the position it takes
with foreign nations. "Freezing" the meaning of "inland waters" in
terms of the Convention definition largely avoids this, and also serves
to fulfill the requirements of definiteness and stability which should
attend any con~ressional grant of property rights belonging to the
United States.

Host importantly, the decision reiterated the strong and compelling rationale
of the original Submerged Lands Cases; and although their result was over-
turned by the Submerged Lands Act, the primary responsibilities of the United
States in the areas of national defense and the conduct of foreign relations
must be taken into ~~~ount in any decision affecting the marginal belt of
territor ial waters.

On the other hand, the decision did not xesolve all of the problems
with the definition of inland waters, since now the test will have to be
applied to countless specific bays and other bodies of water to determine if
they meet the test set out by the Court. As one writer has stated, it seems
likely that litigation will c~ntinue between the states and the federal govern-
ment for some time to come. Furthermore, the United States may change itsll

international position against the use of straight baselines because of the
peculiarities of the Alaskan coastline.

Other problems quickly arose with the application of the 1965
California decision to the Gulf coast. In United States v. Louisiana, Texas,

were entitled to claim three leagues of territorial waters. Hovever, this
decision had been based on the history of admission of those two states and
the fact that this history qualified them under the optional grant in the
Submerged Lands Act to claim their boundaries at the time they were admitted
to the Union. In 1967 Texas made the claim that this three league boundary
which had been successfully claimed by it in the earlier case should be

112Id. at 169.
113Id.
114grownlng ~su ra note 1, at 107.
1151d
116363 U. S 1 �96P!
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measured from the end of certain artificial jetties built in recent years on
the coast of Texas. Such a measurement would be permitted by the Conven-117

tion on the Territorial Sea and the Contiguous Zone which was adopted by the
Court in the 1965 California decision.ll8 But the Court distinguished the
California decision on the grounds that California was claiming under the
unconditional grant in the Submerged Lands Act of three miles from the
"coast line." Texas, on the other hand, had based its claim of three leagues
of territorial waters on the conditional grant in the Act which was tied to a
state's prior history. This grant "allows those states bordering on the Gulf
of Mexico, which at the time of their entry into the Union had a seaward
boundary beyond three miles, to claim this historical boundary as it existed
at the time such state became a member of the Union."  emphasis supplied by
the Court!. Other sections of the Act were found to fully support such an
interpretation. Thus Texas by claiming under the three league grant was
limited to the boundaries that existed in 1845. "It may not combine the best
features of both grants in order to carve out the largest possible area for
itself."12O

The obvious difficulty with the decision was determining the location
of the shoreline as it existed in 1845. Neither side could suggest any method
for doing this except by agreement between the United States and Texas. The
shoreline has apparently suffered substantial erosion since that time, making
any solution somewhat arbitrary This problem and others were pointed out by
Justice Harlan in hi,s dissent. These problems include the fact that the
international claims of the United States made in the Gulf will now have to
be measured by a different standard than the claims of Texas. If nothing
else, this alone will represent a substantial expense to cartographers pre-
paring maps to guide mineral exploration in the area. Another difficulty
pointed. out by Justice Harlan was that with this fixed boundary concept, at
some point in time natural or artificial accretions to the land mass mi~ht
accumulate to such a point that they would be located outside of Texas.
Mhile that idea may seem somewhat speculative, it is not. entirely unfore-
seeable.

In 1969, Texas was again before the Court; this time her claim
was that the three league maximum limitation contained in the Submerged Lands
Act was also to be read as extending from the 1845 coastline rather than the
current coastline. Because of the rather substantial erosion that the Texas
coastline had suffered since 1845, the application of the maximum three league
limitation from the present coastline would take away from Texas substantial
.areas of submerged land to which the State would otherwise have been entitled
under the Court's prior decisions which held that it was entitled to three
leagues of territorial waters as measured from its 1845 coast line. The
Court rejected the contentions of Texas, saying,

States v. Louisiana, et al, 389 U.S. 155 �967!.
States v. California, 381 U. S. 139, 164-66 �965! .

g. at 156. Browning, ~su ra nota 1, at 108.
S. at 160.
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We said  in the 1965 California decision!...that "This
 adoption of the Convention's definitions! establishes a single
coastline for...the administration of the Submerged Lands Act..."
381 U.S. at l65. Our conclusion in this case that "coastline"
means the modern, ambulatory coastline therefore necessarily
follows from our decision in California.

There is no basis for a finding that "coastline" has a
different meaning for the purpose of determining the baseline
for measurement of the three-league maximum limitation.. ~ .[Ijt
seems evident that Congress meant that the same "coastline"
should be the baseline of both the three-mile grant and the
three-league limitation.

En response to the claims by Texas that this solution was inequit-
able and would cause difficulties with the orderly development of its off-
shore mineral resources, the Court said that Texas must look to Congress
for relief

Louisiana also attempted to gain more territory in a 1969 action,
advancing a number of claims and attempting to circumvent the effect of the
1965 California decision.

The first claim advanced by Louisiana was that Congress in an 1895
Rivers and Harbors Act had directed the drawing of lines separating the
inland waters of the United States from the high seas for the purpose of
regulating navigation. The authority to draw these lines was given to the
Secretary of the Treasury and has since been delegated to the Commandant of
the Coast Guard. The lines have been redrawn and relocated a number of times
since the original Act, but in 1954, the Louisiana legislature had passed an
act accepting the line as it was then drawn. Louisiana contended that Congress
could not have intended to use a technical term such as "inland waters" in
two different senses in the Rivers and Harbors Act and the Submerged Lands
Act, and therefore this line must be accepted by the Court as marking the
seaward limit of inland waters. Had the contention been accepted, it
would have operated to give Louisiana substantially more submerged land than
the State would have been able to claim under a straightforward reading of
the 1965 California decision. Louisiana argued that that decision was
not applicable here because the Convention on the Territorial Sea and the
Contiguous Zone was not intended to be either the exclusive determinant of
inland ~aters or to divest a nation of waters which it had long considered
to be subject to its sole jurisdiction. The longstanding, continuous, and
unopposed assertion of jurisdiction to regulate navigation on these waters
by the United States was said to have established them as inland waters under

1261d at
127z

~United States v. Louisiana, 394 U. S. 11 �969!, Reh. Den. 394 U.S. 994
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traditional principles of international law. Alternatively, Louisiana
suggested that the assertion of sovereignty inherent in the establishment
of the line separating the inland waters of the United States from the high
seas was such as to make the waters within the line into "historic bays"
conforming to the exception of Article 7 of the Convention on the Territorial
Sea and the Contiguous Zone.

Although the Court conceded that historical as well as geographical
factors play a role in determining if particular bodies of water can be
classified as "inland waters," they said that "it is universally agreed
that the reasonable regulation of navigation is not alone a sufficient
exex'cise of dominion to constitute a claim to historic inland waters. On

supplied!. Thus what was only an incident of jurisdiction over the terri-
torial sea could not, in an of itself, constitute a claim to the ownership
of the waters and underlying lands as inland waters.

Further, the Court found no evidence that Congress intended the
navigational regulations to have any effect on the nation's boundaries. As
well, the State Department had said in 1929 that these "lines do not repre-
sent territorial boundaries but are for navigational purposes."136

The Court also rejected Louisiana's contentions that dredged channels
which were an aid to navigation into harbors could constitute "permanent harbor
works" within the meaning of Article 8 of the Convention on the Territorial
Sea, and that low-tide elevations could have a territorial sea of their own,
but did say that they ~ight be considered part of the coastline for purposes
of delimitation of the territorial sea in proper instances. With regard to
outlying fringes of islands, the Court said that they could not be considered
as a part of the coastline unless the method of drawing straight baselines
was employed, nor could the waters lying between them and the mainland be
said to constitute historic bays within the meaning of Article 7 of the
Convention. The Court then reaffirmed its conclusion in the 1965 Cali-
fornia Decision that only the United States had the option to use the straight
baseline method.

While we agree that the straight baseline method was designed
for precisely such coasts as the Mississippi River Delta Area,
we adhere to the position that the selection of this optional
method of establishing boundaxies should. be left to the bx'anches
of Government responsible for t' he formulation and implementation
of foreign policy. It would be ina ro riate for this Court to
review or overturn the considered decision of the United State
a beit artiall motivated by a domestic concern, not to extend
its borders to the furthest extent consonant with international
law.  emphasf.s supplied!.

133394 U.S. at 13-17.
134Zd,
135Id. at 18.
lldld. at 19-20. Letter from W. R. Castle, Jr., to ~Char e d'Affaire Leedh,
July 13, 1929, in 1 HACKWORTH, DIGEST OF INTERNATIONAL LAW 645 �940!.
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Louisiana had also argued that it had gained title to certain waters in the
Delta area by continuous and open activity on its own part regardless of
whether the Federal Government's exercise of jurisdiction over these area
was sufficient to put a claim on them as inland waters. In the California
case the Court had regarded the evidence of state activity too insubstan-139

tial to establish any form of title to the lands in question, and there had
been some discussion of the issue whether state activity could be relevant in
the establishment of historic title to waters. It had been the position of
the United States there, as it was here, that if the United States did not
choose to accept such activity as establishing title, it could not be com-
pelled to do so by the courts. 4 The Court here rejected that position say-
ing,

[I]t would be inequitable in adapting the principles of inter-
national law to the resolution of a domestic controversy, to
permit the National Government to distort those principles, in
the name of its power over foreign relations and external affairs,
by denying any effect to past events.

To this the Court added in a footnote;

It is one thing to say that the United States should not
be required to take the novel, affirmative step of adding to
its territory by drawing straight baselines. It would be quite
another to allow the United States to prevent recognition of an
historic title which may have already ripened because of ~ast
events but which is called into question for the first time in
a domestic lawsuit. The latter, we believe, would approach an
impermissible contraction of territory against which we cautioned
in United States v. California. 381 U.S. 129, 168. A contraction
of a State's recognized territory imposed by the Federal Government
in the name of foreign policy would be highly questionable. 4

Thus, to the extent that state activity would be relevant in establishing
a claim in an international contest, it is also relevant here.

Having rendered this opinion, the Court appointed a special master
to consider particular issues remaining in the case.

The present status of the jurisdictional conflict is squarely pre-
sented in the case of United States v. Maine. In 1969, Maine issued exclu-
sive exploratory rights in certain offshore lands as far as 80 miles off Maine's
coast to King Resources, a Colorado company. The United States brought suit
against the thirteen Atlantic Coastal States for a determination of rights in
all the land and natural resources of the Atlantic Ocean more than three miles
from the coast. In response to the complaint, the Coastal States alleged that
as successors in title to grantees of the English Crown, they have been en-
titled since the formation of the Union to exercise control over the exploita-
tion and exploration of natural resources found in the seabed and subsoil

139United States V. California, 381 U.S. 139 �965!.
'401d. at 150-175.
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underlying the Atlantic Ocean adjacent to their coasts to the exclusion
of any other political entities, including the United States.

The United States moved for judgment on the pleadings; the states
moved for reference to a Master and in June, 1970, the Supreme Court referred
the case to the Honorable Albert B. Maris, Senior United States Circuit Judge.
The United States rested its case without presenting any evidence, choosing
to rely upon the strength of legal arguments alone. The states supported
their case with materials relating to colonial practice, state legislation
and international and English law and practice in the 17th and 18th centuries.
Expert testimony in regard to the above, as well as with respect to foreign
policy considerations was also submitted by the states. After concluding
the hearings, the parties were directed to prepare proposed findings of
fact and conclusions of law, after the receipt of which the Special Master is
expected to make a decision and file a report with the Supreme Court. An
examination of these proposed findings of fact and conclusions of law reveal
the nature of the states' interests and present positions with ~~gard to
jurisdiction over the continental shelf and resources therein. l

The findings of fact trace the right of the coastal nation to assert
authority over its adjacent seas and seabed from Roman times to British prac-
tice in the 17th and 18th centuries. With the advent of colanization of the
discovered lands in America, English claims over the adjacent waters were
asserted with respect to the seas adjoining the colonies.l" An exhaustive
review of the early Charter grants to the New England and Virginia colonies
reveals the intent to grant the colonies proprietary rights in the adjoining
sea and seabed.

The legal effect...of the charters and other developments during
the colonial period was the establishment of a uniform 100-mile
territorial sea in the Atlantic along the coasts of the I'defendant]
states.149

The American Revolution gave each colony independent nation status,
thereby vesting the states with these same rights of maritime sovereignty
over the marginal sea and seabed which the predecessor English colonies pre-
viously possessed. Testimony on the Declaration of Independence, the 1783
Treaty of Paris and the Articles of Confederation by Professor Joseph Smith
and Judge Philip Jessup reveal that the American colonies were recognized
internationally as separate sovereign and independent states prior to the
Constitution with sovereignty equal to that enjoyed by other members of the

Much of the history of the United States v. Maine litigation was supplied
by Gerald L. Baliles, Deputy Attorney General of the State of Virginia.

Most af the references to the proposed finding of fact and conclusions of
law are taken from the brief of the States of North Carolina, South Carolina
and Georgia. The remaining ten Atlantic States submitted separate findings
of fact and conclusions of law, as the Common Counsel states, but. the twa
briefs are similar in all important respects. Any reference to the latter
brief will be separately noted.
148Praposed Findings of Fact, Sec. VI at 23-44.

9Praposed Findings of Facts of Common Counsel States, Sec. 3l at 230.
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international community.
150

A conclusion of law, vital to the state position, is the contention
that the states gave up only defined and limited powers of imperium jright to
enforce the laws of the nation--i. e., national security power! and retained
all rights of dominium  ownership and control! in the seabed and subsoil.151
Only those powers specifically enumerated in the Constitution and those
powers necessary and proper for the execution of the enumerated powers were
granted to the federal government.152 Nowhere in the Constitution is there
an explicit transfer of any property by the states and, there being no im-
plicit transfer of proprietary rights, property not expressly delegated was
retained by the states. The states point out that Article IV, section 3 and
Article I, section 8 of the Constitution require the consent of the state for
the government to appropriate land for federal purposes.

The rights of dominium retained by each of the several states in-
cluded proprietary rights in the seabed and subsoil.153 Professor Flaherty of
Virginia testified that there was clearly no express transfer to the federal
government of the rights of the states to the seabed of the continental shelf.
These proprietary rights of the states were acknowledged by the United States
in 1848 and 1945 when the federal government requested permission to use sub-
merged lands off the New Jersey coast. More critical was the testimony of
Professor Kirkpatrick that state ownership of the continental shelf is not
inconsistent with, or in conflict with, the federal defense powers exercised
in that area and that proprietary rights did not pass to the federal govern-
ment by virtue of the United State's paramount powers of national security,
foreign affairs and commerce. Judge Jessup also testified that "the rights
of dominium in the seabed and subsoil remain inherently vested in the states
even though the particular states did not occupy or exploit the continental
shelf

In its conclusions of law, the state briefs distinguish the Cali-
fornia case on several grounds. They contend that no defendant in the
current litigation was a party to the California case and that the Court in
that case neither conclusively determined whether the thirteen original
colonies acquired proprietary rights in their adjacent seas nor whether
they possessed such rights at the time of independence. The states point
out that the Court ruled against California merely because of a failure by
California to prove ownership of offshore submer~ed lands, an interpretation
stressed by the dissenting judges in that case.

Proposed Findings of Fact, Sec. VII, at 56-58. Professor Jessup construes150

the Articles of Confederation as entailing a delegation of the foreign rela-
tions and treatymaking power to the United States in Congress but emphasized
that such a delegation does not impair the sovereignty of the delegating state.
See also McIlvaine v. Coxe's Lessee, 8 U. S. � Cranch! 209 �808!.
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The states also attack the California court, as did Justice Reed, for
their conclusion that the "paramount rights" of the federal government in the
areas of national defense, admiralty and international relations precluded a
state fram exercising any rights of dominion over the lands of the continental
shelf. "It can hardly have been doubted that [Chief Justice] Marshall would
have said, had the argument which was successful in the California case been
presented ta him, that the foreign-affairs and defense powers were no more
intended to invalve a cession of territory than was the admiralty jurisdic-
tion." The conclusion set forth by the states is that neit'her the adop-
tian af a three mile territorial sea by the federal government nor the ex-
clusive federal power in the foreign relations and defense fields are incom-
patible with the more limited assertion of jurisdiction over, and ownership of,
the cantinental shelf by the states up to and beyond the three mij e Iimitel59

The states interpret as merely confirming ownership in the coastal
states of the seabed not less than three miles from their coasts. They con-
tend that prior to the formation af the Union, they owned the seabed and sub-
soil ta a distance considerably in excess af three miles and that the Act in
no way barred the assertion of such claims. In their final conclusion of
law, the states assert that they have continued to possess the right ta ex-
ploit the resources of the seabed and subsoil at all times subsequent to the
formation of the Union. They rely on Judge Jessup's testimony that occupation
or use is not necessary to establish exclusive rights in the continental shelf,
point out that no state has ever renounced its claim to the continental shelf
resources and maintain that no seabed rights have been ceded to the federal
government.161

Existing international law and practice in no way affects the claims
of the states asserted in United States v. Maine. The statement of Deputy
Legal Advisor Tate in the Louisiana case "that since the United States had
already asserted exclusive rights in the Continental Shelf as against the
world, the question to what extent those rights were ta be exercised by the
Federal Government and to what extent by the States was one of wholly domestic
concern..."I is still valid. The Convention on the Continental Shelf 1 con-
fers on the coastal nation exclusive rights to explore and exploit the natural
resources of its continental shelf which is defined as "the seabed and subsoil
of the submarine areas...to a depth of 200 meters or, beyond that limit, to
where the depth of the superjacent waters admit to exploitation of the natural
resources...." While the extent to which the adjacent nation has exclusive
rights is the subject of present international negotiation and will be an

Proposed Findings of Fact of Common Counsel States at 397. United States
v. Bevans, 16 U.S. � Wheat.! 336 �818! was cited for the proposition that
the grant of admiralty jurisdiction to the federal courts in the Constitution
did not divest a coastal state of territorial sovereignty over its coastal
waters.

9Findings of Fact of Common Counsel States at 420-21. The Submerged Lands
Act is cited as Congressional repudiation of the concept of the inseparability
of state ownership of the submerged lands from the national sovereignty of the
United States over the same lands for purposes of foreign relations, inter-
national obligations and commerce.
160Id. at 99-103.

Conclusions of Law at 88.

363 U.S. Bt 31.
163Arts. I, II, 15 U.S.T. 471; 499 U.N,T.S., 311; T ~ I.A.S. No ~ 5578 �964!.
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important topic of the 1974 Law of the Sea Conference, the assertion by the
states of proprietary and jurisdictional rights on the continental shelf as
far as it extends is not destructive of, or inconsistent with, international
law or policy.

On the other hand, the brief filed for the United States alleged
that some of the states involved had been or were conducting activities in
the area lying seaward of the three miles of territorial waters granted to
the states by the Submerged Lands Act and that this was in violation of the
Submerged Lands Act and the Outer Continental Shelf Lands Act which reserved
all rights in that area to the United States. According to the Federal Govern-
ment's brief, the question thus presented for decision was whether rights to
the mineral resources of the seabed in that area belonged to the states or
to the United States. The United States cantended that although this area
was beyond the territorial waters of the United States, the Convention on
the Continental Shelf of 1958 granted rights to the coastal nations on the
continental shelf and thus a justifiable controversy as to the ownership
af these submerged lands as between the states and the Federal Government
was presented.

The United States further contended that the states on the Atlantic
Coast historically had no claim to any territorial waters except as granted
by Congress. The United States cited the conclusion of the Court in the 1947
California decision, 332 U.S. 19 �947!, that the Original Thirtee~ Colonies
had possessed no rights in submerged lands or in natural resources seaward
of the low-water line and outer limit af inland waters, stressing the Court's
reliance on the lack of any support for the thesis that either the colonial
charters to the states ar the treaty of peace with England following the
Revolution had either made or granted any claim to a belt of territorial
waters. The concept of territorial waters, the Court held in the 1947 Cali-
fornia decision, arose and gained international acceptance after the forrrra-
tion of the Union; and was accomplished entirely by the Federal Government
rather than the states, for the reasons of national defense, international
relations, and external sovereignty. This same rationale had also been em-
ployed in a decisive manner in later submerged lands cases involving other
states.

Even if the Court did wish ta reconsider its holdings in those cases,
the United States pointed out that the highest courts of Australia, Canada,
and England had reached similar conclusions with regard to sovereignty over
territorial waters and underlying lands.

While the Congress had perhaps nat directly purported to foreclose
claims by the states in excess of three miles, that was the only consistent
reading which could be given to the Submerged Lands Act and the Outer Conti-
nental Shelf Lands Act when taken together and the only reading of the two
Act which would be consistent with the prior decisions of the Court on the
subject.

The position of the states of course was based on proving claims in
excess of three miles under the exception granted under the Submerged Lands
Act for historical claims exceeding three miles. To this the United States
countered with the absolute limitation of three miles contained in Section
2 b! of the Act.



Despite the insistence of the United States that what was presented
was a purely legal controversy involving only the question of whether the
states could have rights in resources located further than three miles from
the coastline and that therefore the case should not be referred to a special
master, the Court did follow what has been its usual practice in cases in-
volving submerged lands to refer the case to a special master. His decision
has not yet been announced.

If the past expressions of the Court on the subject of ownership of
submerged lands have any meaning, and if the two Acts of Congress concerning
the matter are to be given literal reading, almost certainly the states must
lose. The mandat:e of Section 2 b! of the Submerged Lands Act seems to clearly
foreclose the granting of any claims of Atlantic states in excess of three
miles, and such a claim, if granted, would be in sharp conflict with the
results of past submerged lands cases, the Texas decision notwithstanding.

The issue of whether the states or federal government has jurisdiction
over the continental shelf lands beyond three miles, while of fundamental
importance, is not the only conflict arising from competing claims to right:s
of ownership and management of the resources of the continental shelf. No
matter how the Maine case and other boundary questions are ultimately settled,
resolution of the question of which approach to use for the most effective
exploration and exploitation of the continental shelf will be critical. This
issue of non-fisheries resource management and exploration, while encompassing
far more than the federal-state jurisdictional argument, subsumes many existing
and potential problems of this conflicting jurisdiction in its broad scope.

With respect to the leasing of oil and gas concessions on the conti-
nental shelf, the Outer Continental Shelf Lands Act has been most successful.
The accomplishments in these areas of ocean resource development and the ad-
vances in engineering technology undertaken and implemented by this country' s
oil and gas industries have resulted in worldwide pre-ginence of the United
States in the field of continent:al shelf development. The Outer Continental1

Shelf Lands Act permitted and encouraged this salutary result through its pro-
visions preserving pre-existing state leases 6~ and comprehensive provisions
on the granting of oil, gas and sulphur leases by the Secretary of Interior
including the grant of broad discretion to the Secretary to implement the
leasing system by issuing regulations. Additionally the Submerged Lands
Act preserves pre-existing state leases and vests in the states the right
to lease the submerged lands which the Act placed under state jurisdiction, 167
pursuant to which the states have effectively regulated the leasing of gas
and oil rights on the "inner" continental shelf.

Similar success in other areas of regulation and exploitation of
continental shelf resources does not exist. In the area of pollution and
ecological conservation, particularly with respect. to the production of
petroleum, the Department of Interior has generally a~~lied the state con-
servation regulations to the outer continental shelf. 8 However, on
December 30, 1966, the Secretary of the Interior indicated that any

164 Coulter, The Outer ContInental Shelf Lands Act � Its Ade uacies and Limita-
tions, 4 Nat. Res. Law at 725, 726-28 �971! fhereinafter cited as Coulter].
+~'43 U.S.C. I 1335.

643 U. S.C- NN 1333-34, 1336-1340.
16743 U.S.C. % 1311 a! ~

Browning, ~su ra note 1, at 114.
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conservation regulations applied on the outer continental shelf would be
federal. This matter is presently a hotly debated issue between thel69

states and federal government. 1

A conspicuous area where state and federal law and regulation are
presently inadequate and potentially conflict is that of hard-mineral mining
both on and "beyond" the continental shelf. The world's continental shelves
are storehouses not only for oil but for such important hard minerals includ-
ing diamonds, gold, tin, chromite, magnetite and sand and gravel. Despite the
fact that the continental shelves are covered by far shallower water and are
much closer to land than the deep seabed, where extensive mining has begun,
there is no "offshore hard mineral industry" on the shelf.l7l

Still there are more and more indications that new technology will
allow these ventures to pay off in the relatively near future. It
can be expected that several promising deposits of hard minerals
lying on the continental shelves of the United States will soon be
explored and that the mining industry will be requesting permission
to extract the minerals.

However, neither the states nor the federal government have developed
management schemes for hard mineral mining. The Outer Continental Shelf Lands
Act illustrates the federal government's singular concern with oil, gas and
sulphur. The only reference to other minerals is the section 8 e! authori-
zation to the Secretary of Interior to grant leases of any mineral other
than oil,  as and sulphur on such terms and conditions as the Secretary may
prescirbe. State regulation is likewise inadequate with respect to hard
minerals. There are thirty states with some sea border, each of which could
profit from the extraction of hard minerals at least out to three miles. Of
these thirty, twenty make some reference to offshore mining of hard minerals,
but of these twenty, ten are part of larger schemes concerned with upland
mining, siz apply to sand and gravel only and two are incidental to petroleum
regulating legislation leaving only two states, Alaska and California with
comprehensive management schemes especially for hard-mineral mining. ~ Re-
gardless of how the United States v. Maine case resolves the federal-state
jurisdictional dispute with regard to the continental shelf, both entities
will have to take steps to regulate hard-mineral mining--the potential of
conflicting regulation and jurisdictional battles, perhaps inherent in uni-
lateral state or federal regulatory legislation is still preferable to no
regulation and no management scheme at all.

I 932 Fed. Reg. 95 �966!.
Chapter III will concentrate on the federal � state problems which conflict-

ing approaches to pollution control in coastal waters have generated.
17~Jacobson 6 Hanlon, Re ulation of Hard-Mineral Ninin on the Continental
Shelf, 50 Ore. L. Rev. 425, 426 � 27 �97l!, [hereinafter cited as Jacobson].
172Id. at 428.
7~43 U.S.C. 5 1337 c!. At least one commentator argues that an adequate set

of exploration, leasing and operating regulations can be established under
8 8 el, Conlter, ~sn ra note 184, at 727-28.
174Jacobson, ~sn ra note 171, at 428. 8ee the appendix following the Jacobean
article at 454-61 for a table detailing the hard~ineral legislation and re-
gulations of the thirty states.
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The exploration and exploitation of non-fisheries resources beyond
the continental shelf entails a conflict of three jurisdictions; state,
federal and international. Intense interest in ~ining on the deep seabed
has been occasioned by the successful exploration of commercially valuable
manganese nodules. Recently, deep-sea mining technology has advanced to
the point where a Japanese government supported consortium has developed a
continuous line bucket system for recovering nodules at water depths of
12,000 feet and American, French and Soviet mining capacity is not far
behind

A Moratorium Resolution of the United Nations Seabed Committee
forbids exploitation of the seabed beyond national jurisdiction, pending the
establishment of an international regime. 7 The Convention on the Continental
Shelf limits national jurisdiction an the continental shelf to 200 meters or
where the waters admit of exploitation of the natural resources of the seabed
and subsoil. The federal-international conflict is thus rendered inevitable
by recent technological advances which render water depth no longer a bar to
exploitability. The result is that. the outer continental shelf of the United
States would theoretically encompass any areas of the deep seabed successfully
mined, automatically making them continental shelf lands and not deep seabed
areas as contemplated by the United Nations resolution. This would place
these areas under the provisions of the Outer Continental Shelf Lands Act
giving the federal government exclusive control aver the subsoil and re-
sources of these areas.

The theoretical jurisdictional conflict has in. part been realized.
In 1971, Senator Metcalf introduced. the Deep Seabed Hard Mineral Resources
Bill which provides the Secretary of Interior with authority to develop the
hard mineral resources of the deep seabed pending adoption of an international
regime. 7 While the bill would apply anly to U.S. nati.onals, it is in direct
contradiction to the United Nations Moratorium Resolution and would bring the
problem of defining the boundary between the continental shelf and deep seabed
squarely into focus. The conflict with the states over the exploitation of
these extremely valuable manganese nodules centers an deposits 5000 feet
deep in the Kauai Channel, five miles off the Hawaiian. coast. 7 Hawaifan
officials, forseeing a conflict with the federal government, have reasserted
their archipelago claims and a fu11-scale dispute over these deposits would
entail an embarrassing three-sided jurisdictional conflict.

The hard mineral resource squabble points up the fundamental danger
in all jurisdictional conflicts over the continental shelf and the resources

75Auburn, The Dee Seabed Hard Mineral Resources Bill, 9 San Diego L. Rev.
491, 492 �972!, [hereinafter cited as Auburn].
176Id
177 S. 1134, 930 Cong., 1st sess. Comprehensive data and materials are collected
in the Hearings, Subcommittee an Minerals, Materials and Fuels of the Comm. on
Interior and Insular Affairs, 93d Cong., 1st sess.  Nay-June 1973!.

Auburn, ~su ra note 179, at 997 � 98.
79The Hawaiian archipelago claim involves the assertion that the channels

between the islands of Hawaii were within the boundaries of the state of
Hawaii because af their status as historic waters acquired by prescription.
Island Airlines Inc. v. CAB, 352 F. 2d 235 �965! rejected this claim and
adopted the State Departo1ent's view that each island of the Hawaiian archi-
pelago has a three mile territorial sea and that waters seaward of that limi.t
are "high seas."
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therein. That is, the uncertain, unstable climate engendered by the con-
flicts create reluctance on the part of businessmen to undertake a risky
and expensive enterprise since their major concern is a secure investment
climate and security of the tenure of their claims and concessions. The
vital need for further development of continental shelf resources, particularly
petroleum, should compel expeditious resolution of these j urisdictional dis-
putes. Tentative Conclusions

Assuming that the decision of the Supreme Court in the pending
Maine case is consistent with its past expressions on the subject, it would
seem that the basic federal-state controversy over ownership of the mineral
resources of the submerged lands underlying the territorial waters and on the
continental shelf is at least somewhat settled. By virtue of the Submerged
Lands Act, the states now have title to those resources within three miles
of the coast line as defined by the 1958 Convention on the Territorial Sea
and the Contiguous Zone. The three league claims of Texas and Florida in
the Gulf of Mexico represent exceptions to this general rule both in the
extent of the claims and in the drawing of the baselines from which the
claims may be measured, but are still subject to the absolute limitation
of three leagues as measured form the modern, ambulatory coastline. Claims
exceeding three miles in the Atlantic and Pacific would seem to be effective-
ly foreclosed.

One question which may arise in the future is the possible effect
of a change in the position of the United States on the use of straight base-
lines. Should this method be adopted under the Convention on the Territorial
Sea and the Contiguous Zone in order to enable the United States to make more
extensive claims in the area of Alaska, it would seem that. Louisiana and other
states to whom the method would be advantageous for gaining larger amounts
of submerged land would also be entitled to use it according to the Court's
decision in the Louisiana case. However, that this would necessarily be
the case is not certain, since there seems to be no absolute rule that all
states must receive the same treatment in this matter.

The inequality of treatment that the different states have received
seems to be the fundamental problem still lingering in the area of ownership
of submerged lands' No matter what the historicaj considerations, it appears
unreasonable that Texas and Florida should be entitled to three times as much
submerged land as are their sister coastal states in the Gulf of Mexico, or
the coastal states in the Atlantic and Pacific. Justice Black's dissenting
opinion in the 1960 case still seems to ring strongly here, However,
there are enormous difficulties presented in attempting to rectify this
situation. It would seem most unlikely that Congress would pass any legis-
lation to take away the extra lands granted to Texas and Florida now that
their rights in those lands have been approved by the Supreme Court and there
is extensive exploitative activity going on in those areas under state super-
vision and control. Certainly any legislative attempt on the part of Congress
to take back these lands would interfere with a very complex system of vested
rights. Qn the other hand, to grant an equal amount of submerged lands to
the other coastal states would also interfere with some established rights
and would subject a number of enterprises to state regulation which presently
escape it. Most importantly, it would result in a further interference with
those needs of national security, commerce, and conduct of international
9 Auburn, ~eu ra note 175, at 494 � 95.

See note 12S ~su ra.
~See note 93 ~eu ra.
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relations which the Supreme Court felt were paramount in the earlier Sub-
merged Lands Cases and which perhaps have Constitutional underpinnings in
the grant of Admiralty jurisdiction, the Commerce Clause, and other sections.

A second argument against granting any additional lands to the
states, but one which does not seem to have been utilized in any of the cases
so far would be that if the Supreme Court was correct in its earleir decisions
that sovereignty over the territorial waters was an incident of national
sovereignty and not one which was ceded from the Original States to the
Federal Government upon the formation of the Union, then the benefits and
profits from that sovereignty would seem to belong to the nation as a whole
rather than to the coastal states alone. particularly in this time of pres-
sing oil shortages, there seems to be no justifiable reason to take from all
of the states in order to satisfy the demands of a few. While it is settled
that Congress does have the Constitutional power to dispose of Federal pro-
perty to the states, it would seem most unfair to the non-coastal states to
make this sort of disposition of such valuable resources.

A second unknown quantity in this area is the outcome of the pending
Conference on the Law of the Sea. International agreements reached at that
conference might substantially alter the picture as between the Federal Govern-
ment and the States, although, as discussed previously, it seems unlikely that
anything inside of twelve miles might be affected. Hut pending this conference,
the Federal Government should certainly have a free hand as to the agreements
it makes regulating activity outside the twelve mile zone. Recognition of any
state claims in excess of this figure would put the United States in a diffi-
cult position in trying to oppose such claims made by other nations. Even a
recognition of full sovereignty over only twelve miles presents substantial
problems where international straits are concerned.

It would seem to be in the best interests of the United States that

state claims be confined within their present bounds until somewhat more
definite agreement is reached concerning international control over the deep
seabed and its resources. If this is not done, then the United States would
face the well nigh impossible task of trying to reconcile the conflicting
interests and claims of the twenty-three coastal states, as well as those
of the nation as a whole, in the conduct of its international relations. In
an area which is presently developing so rapidly, this simply could not be
done if the states were allowed to make unlimited claims af jurisdiction for
any and all purposes.



CHAPTER III

TORT JURI SDICT ION

Federal jurisdiction over torts occurring in or on the navigable
waters of the United States is multi-faceted but there are areas of state
competence intermingled. This portion of this paper will briefly survey
the respective areas of state and federal competence in order ta provide a
sufficient basis af understanding ta evaluate the entire jurisdictional
picture with regard to the coastal waters of the United States.

Of foremast importance is the Constitutional grant of Admiralty
jurisdiction ta the Federal Government. It was thought necessary to the1

successful conduct of foreign affairs and domestic and international cammerce
that there be a uniform and fairly administered law governing shipping, which
was at the time the Constitution was written probably the most impoytant means
of transport, and certainly the only means for international trade. The
interpretation of the meaning of the phrase "all causes of admiralty and
maritime jurisdiction" has steadily expanded. Initially, under the Judiciary
Act of 1789, only those torts occurring on navigable waters which were
navigable from the sea by a vessel of ten or more tons burden fell within
the Admiralty jurisdiction, but the grant by Congress was steadily expanded4

until it included all torts occurring on the navigable waters of the United
States. The test of whether particular bodies of water are navigable is
whether they are navigable in fact. But this would of course include all
of the coastal waters with which this paper is concerned.

U.S. CONST. Art. III, Sec. 2.
2See Jackson v. The Steamboat Magnolia, 61 U.S. �0 How.! 296 �857! for an
extensive disucssion of the origins of the Admiralty jurisdiction, as well
as DeLovio v. Boit, 2 Gall. 395, 7 Fed. Cas. No. 3776 �815!.
3Act of 24 September, 1789, 1st Cong., 1st Sess.; 1 Stat. 76.
4The Admiralty jurisdiction in the early cases was limited to torts occurring
on watexs within the ebb and flow of the tide, see, e.g., The Thomas Jefferson,
23 U.S. �0 Wheat.! 428 �825!; The Steamboat Orleans, 36 U.S. �1 Pot.! 175
�837!. The first departure from the ebb and flow of the tide as the test of
locality for Admiralty jurisdiction took place in the case af The Propeller
Genesee Chief v. Fitzhugh, 53 U-S. �2 How.! 443 �851!, which held the Ad-
miralty jurisdiction to extend to inland navigable waters above the ebb and
flow of the tide. Jackson v. The Steamboat Magnolia, 61 U.S. �0 How.! 296
�857! was the last case in which there was more than token dissent from the
proposition that "admiralty and maritime jurisdiction" insofar as that term
is defined by locality, extends to all water navigable in interstate and
foreign commerce. J.S. LUCAS, ADMIRALTY � CASES AND MATERIALS at 30-36 �969!.
~Note 4 ~su ra.
6The Daniel Ball, 77 U.S. 557, 563 �870!, and The Montello, 87 U.S. 430,
441 �874!.
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Until very recently the locality of a tort was the exclusive test
for federal Admiralty jurisdiction. For example, in Davis v. ~Cit of7

Jacksonville Beach, a man riding a surfboard had struck a swimmer in the
ocean off Jacksonville Beach, Florida. Admiralty jurisdiction was upheld in
the case despite the lack of any substantial maritime connection. Similarly,
in Notarian v. Trans World Airlines the plaintiff had been a passenger in
defendant's airplane flying over the Atlantic Ocean. During the flight the
aircraft lurched rather sharply, causing the plaintiff to fall to the floor,
injuring herself. The aircraft had never touched the water, nor had any of
the related events such as the purchase of the ticket taken place on or even
near navigable waters. Nevertheless, Admiralty jurisdiction was sustained
in the case because the accident had taken place over navigable waters.

Last year, however, in the Executive Jet Aviation, Inc. v. ~Cit of
Cleveland 0 case, the Supreme Court countered this trend of expanding Ad-
miralty jurisdiction. There, a jet aircraft was taking off from the Cleveland
airport on a flight to Boston when it struck a flight of birds, causing it to
crash down onto the runway and eventually bounce into the ~aters of Lake Erie.
Fortunately there was no one injured in this accident, but the owners of the
destroyed airplane brought suit against the airport for negligence, in fail-
ing to clear the runway of the birds. In deciding that there was no juris-
diction in Admiralty, the Court held that there must be some connection with
a traditional maritime activity in order to sustain the Admiralty jurisdiction
of a torts suit. With regard to the precise facts at hand, the Court held1

that the fortuitous event that the airplane came to rest in navigable waters
was insufficient to show this connection, when the contemplated flight would
have been entirely over land and there was no other maritime connection with
the accident.l2 The Court went on to say, in dicta, that Admiralty juris-
diction would not be upheld for torts related to flights of aircraft between
points in the continental United States despite the fact that some portion of
the flight might be over navigable waters.L> However, the Court did not de-
cide whether intercontinental flights over navigable waters, where the air-
craft was performing a function traditionally performed by ships, would be
within this rule. Although many prior cases had discussed the requirement
of a maritime connection with the tort, and some courts had held that it
was necessary to sustain Admiralty jurisdiction,l6 this was the first authori-
tative ruling on the question.

A second substantial limitation on the scope of Admiralty torts
jurisdiction is the "extension of land" doctrine which excludes from the

Far cases upholding Admiralty jurisdiction based exclusively on the locality
of the tort, see e.g., Weinstein v. Eastern Airlines, Inc., 316 F.2d 758
�d Cix. 1963!; Davis v. City of Jacksonville Beach, 251 F. Supp. 327  M.D.
Fla. 1965!; Notarian v. Trans World Airlines, 244 F. Supp. 874  S.D. N.Y.
1965!. However, as discussed ~ost, these holdings are now of questionable
validity.
8251 P. Supp. 327  M. D. Fla. 1965!.
9244 F. Supp. 874  S. D. N.'l. 1965!.
10 409 U.S. 249 �972!.
LLId. at 268.
I~Id. at 269-71.
13Id. at 271-72.
14 id
I~See e.g., AtLantic Transport Co. v. Imbrovek, 234 U. S. 52 �914!; Weinstein
v. Eastern Airlines, Inc., 316 F. 2d 758 �d Cir, 1963! ~

See e. g., Chapman v. City of Grosse Pointe Farms, 385 F. 2d 962 �th Cir. 1967!.
409 U. S. at 252.



Admiralty jurisdiction those injuries suffered on structures which are at-
tached to the land. Perhaps the most concise and clearest expression of
this doctrine is found in Thomson v. Chesapeake Yacht Club:

One point is clear; piers, docks, wharves and similar structures
extending over navigable waters are extensions of land, though
their use and purpose be maritime.... personal injuries suffered
while upon such structures *re not compensable in admiralty, un-
less caused by a vessel on navigable waters, in which the Admiralty
Jurisdiction Extension Act of 1948 gives admiralty jurisdiction.

The Thomson case held that injuries sustained when the plaintiff fell through
a hole in a pier into navigable waters were not compensable in admiralty.

An exception to the Admiralty jurisdiction is found in the "savings
to suitors" clause of the grant of jurisdiction to the district courts con-
tained in 28 U.S.C. 1333, which saves to suitors all other remedie~ to which
they are otherwise entitled. As interpreted in The Hine v. Trevor and later
in C. J. ~Hend' Co. v. Moore, this clause preserves to plaintiffs those causes
oi action which they wouid have had at common iaw. Thus, a plaintiff with a
common law cause of action has the option to pursue that remedy in addition to.
or instead of, whatever causes of action he may have which are cognizable in
Admiralty, despite the fact that the tort may have occurred on navigable waters
and have a maritime connection. States may not give statutory remedies for
causes of action that would otherwise fall within the Amdiralty jurisdiction.

There are also a number of Federal statutes which give a right of re-
covery for torts occurring on navigable waters and the high seas. The Death
on the High Seas Act is basically a wrongful death act designed to give a
recovery where the death occurs beyond one marine league from shore. It has
been held applicable to deaths caused by the crash of an aircraft on the high
seas,25 as well as to deaths occurring on ships.

Mr. David S. Browning has pointed out a most interesting potential
problem with the Death on the High Seas Act. Since the Act by its terms
applies to all deaths occurring more than one marine league from shore, would
it apply to a death occurring in the Gulf of Mexico two marine leagues off the
coast of Texas? The 1960 Supreme Court decision in the Louisiana, Texas,

18255 F. Supp ~ 555  D. Md. 1965! .
»Id. at 557.
20Id. at. 559.
2171 U.S. � Wall.! 555 �867!.
22318 U.S. 133 �943!.
3The Hine v. Treyorp 71 U.S. � Wall.! 555 �867!. It should also be noted

at this point that a claim under general maritime law does not constitute a
"federal question" for jurisdictional purposes under 28 U.S.C. 5 1331. Romero
v. International Terminal Operating Co., 358 U.S. 354 �959!.
2446 U.S.C. a 185 �970!.
25See e.~., Choy v. Pan-American Airways Ca., 1941 Am. Mar. Cas. 483  S.D.
N.Y. 1941! and cases cited in Executive Jet Aviation, Inc. v. City of Cleve-
land, 41 Law Week 4085, 4090, fn. 13 �972!.
26Browning, Some As ects of State and Federal Jurisdiction in the Marine En-
vironment, in 3 PROCEEDINGS OF THE LAW OF THE SEA INSTITUTE 89, 118  L.M.
Alexander, ed. 1968!.
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Alabama, Mississippi, and Florida cases decided that Texas owned the sub-
merged lands out to a distance of three marine leagues. Ostensibly this
should make Texas law applicable in that area, but on the other hand, the
1960 decision really only covered the ownership of resources in the sub-
merged lands

It seems likely that the decision would be that Congress' power
under the Admiralty29 and Commerce30 clauses of the Constitution would
prevail in such a situation and the application of the Death on the High
Seas Act would be upheld. The entire question is probably mooted by the
~Mora ne decision, di.scussed later, which would provide a federal remedy
in any case, but could well arise in other contexts.

Within its sphere of application, the Death on the High Seas Act is
the exclu~ive remedy far wrongful death, superseding any applicable state
statute. However, if a state survival statute is applicable, relief may3

also be granted under its provisions.

Inside the three mile limit, the Death on the High Seas Act does
not apply and formerly there was no federal cuase of action for wrongful
death occurring within state territorial waters. 4 This lack of a remedy
was compensated for by the practice of adopting the state's wrongful death
act ot provide a remedy.>> However it ,was held in The ~tun us v. ~Skov aarddd
that where this practice was followed, the right given by the state Act must
be enforced as an integrated whole with whatever limitations attached by state
law enforced by the Federal Admiralty court as well. There were a number of
problems with this approach, chiefly relating to the fact that the state
statutes often had relatively shorter limitations periods attached to them
or that the state statutes did not embrace unseaworthiness as a ground for
recovery, and thus plaintiffs were often denied recovery clearly available
had the accident occurred outside of the state's territorial waters.37 This
situation was changed in 1970 when the Supreme Court handed down the decision
in ~Mora ne v. States Marine Lines, inc., " which held that there was a cause
of action for wrongful death under the general maritime law, and a recovery
could be had under this law for wrongful death occurring within a state' s
territorial waters. In so holding, the Court pointed out that it felt that

27United States v. Louisiana, et al, 363 U.S. 1 �960!.
28 Id.

U. S. CONST ~ Art . III, Sec. 2.
U. S. CONST., Art. I, Sec. 8.

31 Moragne v. States Marine Lines, Inc., 398 U. S. 375 �970! .
Kessler v. National Airlines, Inc., 368 U.S. 859 �961!; d'Aleman v. Pan-

American World Airways, 259 F.2d 493, 496 �d Cir. 1958!  concurring opinion!;
Jennings v. Goodyear Aircraft Corp., 221 F. Supp. 246, 248  D. Del. 1964!;
Montgomery v. Goodyear Tire and Rubber Co., 231 F. Supp. 447, 452  S.D. N.Y.
1964!; King v. Pan-American World Airways, 166 F. Supp. 136, 139  Ns D. Cal.
1958! aff'd, 270 F. 2d 355  9th Cir. 1959! cert. den. 362 U.S. 928 �960!.
33Dugas v. National Aircraft Corp. 438 F.2d 1386 �d Cir. 1971!.
34The Harrisburg, 119 U.S. 199 �886!.

The Tungus v. Skovgaard, 358 U.S. 588 �959!.
Id. �-4 decision on this point!.

37See e.g., Goett v. Union Carbide Corp., 361 U.S. 340, �960! and Hess v.
United States, 361 U.S. 314, 314-315, 338-39 �960!.

398 U.S. 375 �970!.
Id. at 349-408.
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Congress had not included this type of situation within the coverage of
the Death on the High Seas Act because, since the state statutes were appli-
cable there was no necessity to do so, and did not wish to invite the courts
to find that the Federal legislation had pre-empted the entire field. More-
over, the state remedies were frequently more generous since the unseaworthi-
ness standard at the time of enactment of the Death on the High Seas Act was
an obscure and little used remedy.

A second important Federal statute covering torts which occur on
territorial waters is the Longshoremen's and Harborworker's Compensation
Act. This Act is a workmen s compensation measure and covers all injuries42 I

to longshoremen, harborworkers, and similar workmen occurring on navigable
waters. Most of the litigation about jurisdiction under the statute has been
concerned with marginal situations occurring on piers, docks and drydocks, and
whether these could validly be said to be "on navigable waters."4

The history of the Act began with the Supreme Court's decision in
Southern Pacific Co. v. Jensen 4 where the Court held that a state workmen' s
compensation act could not constitutionally be applied to an employee injured
while working on navigable waters.

[P]lainly, we think, no [state legislation affecting the general
maritime lawj is valid if it contravenes the essential purpose
expressed by an act of Congress or works material prejudice to the
characteristic features of the general maritime law or interferes
with the proper harmony and uniformity of that law in its inter-
national and interstate relations. This limitation, at the least,
is essential to the effective operation of the fundamental purposes
for which such law was incorporated into our national laws by the
Constitution itself.45

To fill the substantial void left by the Jensen decision Congress enacted
the Longshoremen's and Harborworker's Compensation Act. The Act itself
provides that it only covers cases where state compensation acts may not
constitutionally be applied, but this has been subsequently interpreted to
mean that it may a~~ly in all cases where the state remedy is of doubtful
constitutionality. The clear purpose of the Act was to provide a remedy
for all injuries sustained on navigable waters and to avoid uncertainty as
to the source of that remedy.48

40Id. at 381-83.
41Id

4233 U.S.C. 55 901-950, 44 Stat. 1424, as amended, 86 Stat. 1251.
43See e.g., Calbeck v. Travelers Insurance Co., 370 U.S. 114 �962!; Marine
Stevedoring Corp. v. Oosting, 398 F.2d 900 �th Cir. 1968!.
I4244 U.S. 205 �917!.
45Id. at 210.
4633 U.S.C. 5% 901-950-
47Calbeck v. Travelers Insurance Co., 370 U.S. 114 �962!.

370 U.S. at 125. For a fuller discussion of this problem, see Browning,
Some As ects of State and Federal Jurisdiction in the Marine Environment, in
3 PROCEEDINGS OF THE LAW OF THE SEA INSTITUTE 89, 120-24  L.M. Alexander, ed.
1968! .
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The Outer Continental Shelf Lands Act adopts the law of the ad-49

jacent state to the extent that it is not in conflict or inconsistent with
Federal law. In a case involving an injury to a worker on an oil drilling
platform located some sixty miles off,the coast of Louisiana  an area clearly
outside any possible state claim of inland waters and also clearly within the
coverage of the Outer Continental Shelf Lands Act!, the Fifth Circuit was con-
fronted with the question whether the Louisiana statute of limitations or the
maritime, equitable doctrine of laches was applicable. If Louisiana law was
held to apply then the claim was barred. The court decided that the maritime
law should control because Congress had committed the regulation of oil dril-
ling and similar activities in the offshore regions to the Coast Guard. The
obligations and authority of the Coast Guard involved more than just marking
and identifying the structure as a navigational air or hazard; structures
like this which aze located on the high seas present substantially all of
the dangers of the sea and are to be regulated as such.

The accident happened on the high seas, not within Louisiana, nor
even within the territorial waters of Louisiana. The only factor which could
support the application of Louisiana law here would be an affirmative indica-
tion in the Outer Continental Shelf Lands Act that Louisiana law was to apply.
The court here found no such indication. To the contrary, the court found
that it was the intention of Congress that the federal maritime law should
apply in such cases.

Congress knew from long experience the desirability � -if not the con-
stitutional necessit � -of a substantial uniformity in dealing with
matters of maritime. [sic] It runs counter to the whole purpose
of the Act to assume that Congress meant a matter of such importance
as safety of life and limb should be left to the shifting policies
of adjacent states.  emphasis supplied!

While this statement may represent a somewhat strong viewpoint, other
cases involving the question of whether to apply state or Federal law to in-
juries occurzin~ on the outer continental shelf have upheld the application
of Federal law. In any case where the injury is related to a maritime or4

maritime related activity, this seems unquestionably correct for a number of
reasons. First, Federal maritime law contains numerous precedents to which
parties can look in reliance rather than await determinations as they may
happen to come from the state courts. Second, if Federal law is applied,
one can expect a grater uniformity of decision. Third, Federal law is better
suited to balancing competing maritime interests than state law might be,

4 43 U.S.C. I 1331-1343.
50 Pure Oil Co. V. Snipes, 293 F.2d 60 �th Cir. 1961!.
51Id. at 62-63.
5~Id. at 63-66.

Id. at 69. Again, for a somewhat maze complete discussion, see Browning,
Some As ects of State and Federal Jurisdiction in the Marine Environment, in
3 PROCEEDINGS OF THE LAW OF THE SEA INSTITUTE 89, 114-115  L.M. Alexander,
ed. 1968!.
54 See e.g., in addition to the Snipes case, Rodrigue v. Aetna Cas. & Sur. Co.,
266 F. Supp. 1  E.D. La. 1967!; Touchet v. Travelers Indemn. Co., 221 F ~ Supp.
376  W.D. La. 1963!; Ross v. Delta Drilling Co., 213 F. Supp. 270  E.D. La.
1962!.
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particularly where a state tends to engage in only one type of maritime acti-
vity. Fourth, Federal courts may be better at balancing riational interests.Fifth, since there vill. probably be substantial regulation of maritime acti-
vities by international organizations in the future, international interests
and agreements must be taken in account; a uniform Federal law w'ould seem
much more capable of doing this. Sixth, the application of a uniform Federallaw would eliminate many difficult problems in determining exactly where a
particular tort occurred and whether the law of one state oz the other would
be applicable.

Another factor supporting the application of the Federal maritimelaw to torts occurring on the outer continental shelf by the court in the
~Sni es case was the fact that the Outer Continental Shelf Lands Act itselfcal1ed for the application of the Longshoremen's and Harbor Worker's Compen-
sation Act as the basis for compensation for the death or injury of anemployee.55

In Guess u. Read the question presented was whether the Louisianadirest action statute could be applied in a suit under tha Death on the High
Seas Act for a death occurring as the result of a helicopter crash eighteen
miles off the coast of Louisiana. This was outside the state territorial
waters, but on the outer continental shelf. The helicopter had just left an
oil drilling barge.

In rejecting the application of the Louisiana statute, the courtcalled attention to the fact that the Outer Continental Shelf Lands Act was
enacted for the purpose of asserting ownership of and jurisdiction over the
minerals in the seabed and subsoil; thus, it was only for the seabed and sub-
soil that state law was applicable under the provisions of the Act. This
interpretation of the Act was supported by the mandate of Section 3 b! of
the Act that:

This Act shall be construed in such a ~armer that the
character as high seas of the waters above the outer conti-
nental Shelf and the right to navigation and fishing therein
shall not be affected.5I

However, the court did say that if the helicopter had crashed on the drilling
barge, it might have been within the jurisdiction of the Act. Here, the crash
clearly occurred on the high seas and the Louisiana Act was inapplicable.

The foregoing, while too brief to give an adequate picture of the
complete scope of Federal jurisdiction over torts occurring in the terri-
torial waters and contiguous zone and on the continental shelf, is sufficient
to convey a fair idea af how that jurisdiction interacts with State juris-
diction in those areas. Only a few major caveats need be added. First, the

293 F.2d at 66-67.
390 F.2d 622 �th Cir. 1961!.

5 43 U.S.C. I 1332 b! �970!; 390 F.2d at 625.
390 F.2d at 625. See Browning, Some As ects of State and Federal Juris-

diction in the Marine Environment, in 3 PROCEEDINGS OF THE LAW OF THE SEA
INSTITUTE 89, 117-18  L.M. Alexander, ed. 1968!.
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three mile limit has nothing whatsoever to do with Admiralty jurisdiction.
If the Admiralty court has jurisdiction over the appropriate parties and/or
the vessels involved, it may adjudicate the claim wherever the tort occurred,
though the substantive law and navigational rules may vary according to the
national jurisdictions involved.

Second, although the "savings to suitors" clause may give a State
the right to decide the action if brought in a State court, this does not
necessarily mean that state law will apply. Normal rules of conflicts of
laws may indicate application of the maritime law. This is not forbidden by
the exclusive grant of admiralty jurisdiction.

Third, the boundary lines of the three mile limit, the limit of in-
land waters and the beginning of the outer continental shelf are relevant
for purposes of deciding whether state law can be applied to torts not fall-
ing within the admiralty jurisdiction.6 If the dicta in the Zxecutive Jet
case are to be taken as established law, this could be most important in cases
of airplane crashes in territorial waters, the contiguous zone and the high
seas. The three mile limit is also apparently determinative of whether the
Death on the High Seas Act is applicable, except perhaps off the Gulf coasts
of Texas and Florida.

One can draw very few firm conclusions in this area of torts which
occur on the coastal waters. State and Federal authority is hopelessly inter-
twined and one really cannot make general statements without a precise set of
facts at hand. Nevertheless, it is clear that there is Federal admiralty
jurisdiction over all torts occurrinl on the navigable waters of the U.S. if
they have some maritime connection. However, if there is a common law remedy
for such torts as occur, the States are competent to decide the case. State65

law has an application of indeterminate extent outside of the three mile limit,
but may be applicable in any non-maritime case occurring on the continental
shelf because of the adoption clause in the Outer Continental Shelf Lands Act.

This uncertainty seems to be the strongest reason for letting the
Federal maritime law apply exclusively in the coastal waters and. on the under-
lying lands. If State tort law is permitted to have application, there can be

59As discussed above, Admiralty jurisdiction is determined by the navigability
of the superjacent waters, and since the Executive Jet Aviation Case, note 10
~su ira, by the presence of a maritime connection. Arbitrary boundary lines
have nothing to do with this determination. The only test is whether the
waters are navigable in fact. The Daniel Ball, 77 U.S. 557 �870!; Madole v.
Johnson, 241 F- Supp. 379  D. La. 1965!.
60This is so by virtue of the adoption clause of the Outer Continental Shelf
Lands Act, 43 U.S.C. I 1333 a! b!, and the line drawing done in that act.
61409 U.S. 249 �972!.
62The Death of the High Seas Act limits its application to deaths occurring
more than one marine league  three miles! from shore. 46 U.S.C. 5 761.
63gee text accompanying notes 26-31 ~su ra; this is the difficulty posed by
Browning, note 26 ~su ra, and as stated in the text accompanying note 31 ~su ra
is probably mooted, except in a theoretical sense, by the ~Mora ne decision.
64Executive Jet Aviation v. City of Cleveland, 409 U.S. 249 �972!.

The Hine v. Trevor, 71 U.S. � Wall.! 555 �867!.



expected real diff iculties  in those cases occurring any substantial distance
from shore! in determining exactly where the tort occurred. It may be
reasonably anticipated that there will be many cases where the question of
whether it happened in state A's waters, state B's waters, or in the federal
domain will be important. Second, it will probably be the exceptional case
in which some substantial connection with a maritime activity cannot be estab-
lished,67 and thus most of the cases will fall into the federal admiralty
jurisdiction anyway. Third, for the reasons of having precedents to look
to, greater uniformity, balancing of all maritime interests, balancing
national interests, and conformity with international law as suggested pre-
viously, it would be better to have a uniform Federal law apply. Fourth,
because of the pervasiveness of Federal law in the area, one might reasonably
expect Federal jurisdiction to be asserted on some other ground, and thus the
Federal courts will be dealing with the case in any event.

On the other side, there seems to be no compelling reason, other
than the "savings to suitors" clause, to preserve the authority of the States
in this area. Although state courts are certainly competent to deal with
torts actions, the reasons expressed above seem compelling for asserting
federal jurisdiction. While there are a number of areas of local concern,
the need for uniformity and the balancing of co~peting interests strongly
outweigh them. 9 Most importantly, the elimination of most boundary line
questions and jurisdictional haggling would allow both the State and the
Federal courts to save judicial time and get to the merits of cases more
quickly.

For a brief outline of the difficulties one may encounter in an admiralty
action when the locus of the tort is uncertain, see J.D. LUCAS, ADMIRALTY-
CASES AND MATERIALS 171 �969!. A case that struggles with these problems
is The Marine Sulphur Queen, 231 F. Supp. 934  S.D. N.Y. 1964!.
Sygs requdred by the Executive Jet case, note 10 ~su ra.
Sggee text accompanying notes 54 to 55 ~su ra.
69However, in Askew v. American Waterways Operators, Incsg 411 U.S. 325
�973!, the holding is very clear that both the states and the federal
government have concurrent jurisdiction over environmental matters. Admit-
tedly, it is difficult to say that jurisdiction of tort actions is of less
local concern than jurisdiction over environmental cases.



CHAPTER IV

ZNVIRONMENTAL REGULATION

The interplay of federal and state jurisdiction in the area of en-
vironmental law presents quite a different picture than other areas of con-
flict which concern territorial waters, lt is first, solely a question of
which authority shall have the regulatory power; t'here is no problem of
ownership of resources entailed, nor is it in any manner a profitable acti-
vity. Rather the concern is to prevent loss. However, there are financial
considerations involved in that what to one person may appear to be a pollut-
ing activity is to another a valuable economic activity. Sometimes this
division will appear between the federal government and the states. More
often the interests of the two will coincide, but a private party may at-
tempt to assert that there is a difference in their respective interests in
order to avoid the regulatory control of one or the other.

A second factor which distinguishes the area of environmental regula-
tion is that it involves both civil and criminal jurisdiction. Thus, there
is present the potential conflict between state and federal authority that
one might feel that criminal sanctions are the best means of regulation while
the other would rely on the possibility of civil liability to curb polluting
activity. Although this presents no problem in the usual case, it might
result in deterring otherwise useful activity because there was a substantial
risk of pollution inherent in the activity. And although there would be no
double civil liability, there remains the possibility that a violator would be
subject to both federal and state criminal sanctions for the same act because
there is no double jeopardy protection as between the federal government and
the states. However, this situation exists in any number of other areas and
there is really no good reason why the states should not have concurrent
jurisdiction with the federal government in the area of environmental regu-
lation.

Perhaps the most important factor distinguishing the area of environ-
mental regulation in the territorial waters is that boundary lines simply have
no meaning. Oil discharged into the sea spreads with the currents, and whether

See e.g.p Askew v. American Waterways Operators, Inc., 411 UPS. 325 �973!
hereinafter cited as Askew].
Askew, ~su ra note l, discussed the imposition of both federal and state civil

penalties. ~d. at 329-32. For an example of criminal penalties imposed to re-
gulate activities offshore,~see e.g., Skiriotes v. Florida, 313 U.S. 69 �941!;
United States v. Standard Oil Co., 384 U.S. 224 �966!; United States v. United
States Steel, 328 F. Supp. 354  N.D. Ill. 1971!; United States v. Interlake
Steel Corp., 297 F. Supp. 912  N.D. Ill. 1969!.
This aspect of the problem was discussed in Askew, ~su ra note l, at 329-32,

An example of a statute imposing criminal sanctions is The Rivers and Harbors
Act of 1899, 33 U.S.C. 5 407.
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the initial discharge occurred three miles, or six miles, of fifty miles out
from the shore is irrelevant to the state whose beaches are fouled or the
fisherman whose catch is destroyed. Similarly, the fact that the initial4

discharge of pollutants occurs in the waters of one state does not mean that
other states will not be the ones who suffer its ill effects. Even pollution
originating in an inland state may do its ulti ate damage to a coastal state.5
Taken by itseLf, this would argue for a uniform national regulation of pollu-
ting activity in order to balance competing local concerns with the national
interest. Yet, there are at the same time many activities of purely local
concern whose regulation is better left to the individual states to workout.,6

It is also important to realize that there is perhaps no other juris-
dictional area where the ultimate goals of federal and state regulation are
so similar. Neither would advocate dirty water, or dying fish, or fouled
beaches, or anyone suffering economic loss because the natural resources upon
which he depended were destroyed by polLution. The differences are entirely
in how one would choose to balance the competing economic and aesthetic inter-
ests. As in other areas where balancing is required, this often results in
dissenting opinions. It brings to mind the old saying, "There are four and
twenty ways of singing tribal laws, and every single one of them is right!"

The most significant and controversial issue between the federal
and state governments with respect to ecological and environmental hazards in
coastal waters and offshore submerged lands is the curbing of pollution caused
by vessels and storage facilities in the coastal waters. Specifically, the
area of conflict is the imposition by some coastal states of more stringent
or more expansive controls with respect to pollution of their coastal waters
than is envisioned by present federal law and policy.

This chapter focuses on the interaction and conflict between the
legislation of those coastal states which have enacted extensive controls on
discharges into their coastal waters and the federal legislation purporting
to deal with this type of pollution. The constitutionality of both the Florida
and Maine pollution control statutes, the two most extensive state legislative
schemes, has been recently challenged and upheld in the United States Supreme
Court and Maine Supreme Court respectively. These decisions will be analyzed
in depth as to the courts' holding and rationale, and the consistency of the
decisions with respect to prior decisions on federal-state conflicts in this
area.7

Jurisdiction to regulate pollution is asserted by the United States
in a number of different ways. Unlike other areas of regulation, it is not
simply a question of whether the polluting activity occurs in a particular area.
It is more correctly viewed as a question of subject matter jurisdiction, though

4Hennessee, Le al Action to Curb Pollution of the Sea, in THE SURGE OF SEA LAW
119, 120-21  Wurfel ed. 1973!.
'Id.
~411 IJ.ST at 334.
Generally, the only states with such strict pollution regulations are those

whose coastal economy is based largely on fishing, tourism and recreation and
thus to whom the arrival of the oil tanker causes considerable concern.



territorial considerations play their part as well. The most common asser-
tion in the federal statutes covers the "navigable waters of the United States."
Power to make this assertion is derived from the Admrialty and Commerce clauses
of the Constitution. Such an assertion of jurisdiction is found in the Rivers
and Harbors Act of 1899, the Obstructing Navigable Waters Act of 1895, and the
Federal Water Pollution Prevention and Control Act of 1973.

Existing federal legislation to curb offshore pallutian centers
around section 1321 of the 1973 pollution control legislation. The initial
regulatory provision of section 1321 promulgates the policy of the United
States against the discharge of oil and other hazardous substances upon the
navigable waters of the United States, adjoining shorelines or waters of the
contiguous zone. Following this is a new provision, not contained in the9

Water Quality Improvement Act  WQIA!, the predecessor to section 1321, which
imposes liability for a civil penalty on the owner or operator of any vessel,
onshare facility or offshore facility from which there is dischar~ed any
oil or other hazardous substance which is determined not removable. The

smount af the penalty during a two year period beginning on October 18, 1972,
will be based on the toxicity, degradibility and dispersal characteristics of
the discharged substance but will not exceed $50,000. After that period ex-
pires, a penalty of up to $5,000,000 for discharge from a vessel and $500,000
in the case of an. onshore or offshore facility will be imposed.

Section 1321 c! establishes a National Contingency Plan to be pre-
pared by the President for the expeditious containment, dispersal and removal
of ail or other hazardous ..ubstances discharged upon navigable waters. There
is listed a number of regulations to make operative the pollution removal plan

Formerly, control of polluting discharges an coastal waters was regulated by
43 U.S.C. IN 1152-1165 known as the Federal Water Pollution Control Act of 1948

as amended by the 1970 Water Quality Improvement Act  WQIA!. Now virtually all
legislation on water pollution prevention, including research programs, water
quality standards and issuing of licenses is found in 43 U.S.C. %% 1251-1376
with section 1321 focusing on liability for the discharge af oil and other
hazardous substances into coastal waters. Since the change was only made in
October, 1972, most of the relevant literature and cases refer ta the WQIA
and 56 1152-1165. We shall try to clarify any possible confusion � in general,
section 1321 has not substantially altered the liability scheme of section 1161
of the WQIA but some significant provisions have been altered or a~ended and
these changes will be noted. Section 1151 which is the Congressi'onal declara-
tion of policy with respect to controlling water pollution is still intact.
933 U.S.C. 5 1321 b! �!.

All terms such as "onshore facility" or "offshore facility" are defined in
I 1321 a!. The facilities ordinarily refer to terminals or storehouses where
oil is brought by vessels  off shore! or piped f ram them  onshore! .

33 U.S.C. 5 1321 b!�! B! ii!. 5 1321 b!�! B! i! provides for a deter-
minatian af whether a discharge substance can be removed.

33 IJ.S.C. 56 1321 b! �!  B!  ii!,  iii!. There is no limit on liability if
the discharge is demonstrated to be the result of willful negligence or mis-
conduct within the owner's knowledge.
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including authority for federal-state communications and co-operation in the
execution of the National Contingency Plan. A new provision of the Plan, not
found. in the WgZA, sanctions "a system whereby the State or States affected
by a dischax'ge...may act where necessary to remove such discharge and...may
be reimbursed... for the reasonable costs incurred in such removal."13 Sec-
tions  d! and  e! give the United States the power to take certain steps in
response to a discharge caused by a marine disaster" upon the navigable waters
and allows the United States attorney to seek relief to abate threats to the
public health and welfare because of an actual or threatened discharge from
an onshore or offshore facility.

Probably the most important section of the entire Federal Water
Pollution and Prevention Control Act is section 1321 f! imposing strict
liability on the owner or operator of vessels, onshore and offshore facili-
ties for actual costs incurred by the United States in the removal of such
oil or substance discharged from the vessel or facility. However, a defense
to liability exists for all offenders "where an owner or operator can prove
that a discharge was caused solely by  A! an ac< of God,  B! an act of War,
 C! negligence on the part. of the United States Government, or  D! an act or
omission of a third party without regard to whether any such act or omission
was or was not negligent, or any combination of the foregoing clauses."

Liability for the owner or operator of the vessel from which the
polluting substance is discharged, is limited to $100 per gross ton of such
vessel or $14,000,000 whichever is less and the ceiling liability for dis-
charges from onshore and offshore facilities is $8,000,000. Where the federal
government can show that the "discharge was the result of willful negligence
or willful misconduct within the privity and knowledge of the owner, such
owner or operator shall be liable to the United States for the full amount
of such Lclean-up] costs."15

Section  g! involves absolute liability for the third party whose
act or omission was solely responsible for s prohibited discharge from another
vessel or onshore or offshore facility. This third party is entitled to the
same defenses and to the same limitations of liability which the owner whose
vessel or facility discharged the polluting substance would have been entitled
if not for the third party's responsibility.

In conjunction with the National Contingency Plan, the President is
authorized in section  j !�! to issue regulations �! establishing procedures
for removal of discharged substances; �! for developing local and regional
remova1, contingency plans; �! prescribing procedures and equipment to pre-
vent and contain discharges from vessels and onshore and offshore facilities;
and �! for inspecting vessels carrying cargoes of oil and hazardous sub-
stances in order to reduce the likelihood of discharges. The following
section includes penalties for failure to comply with such regulations.

33 U.S.C. I 1321 c! �!  H!.
14Id. I 1321.
1>Id. The unlimited liability imposed for willful negligence applies to
vessels, onshore and offshore facilities alike.

633 U.S.C. I 1321 m! grants the authority to persons enforcing I 1321 to
board and inspect any vessel and, with or without a warrant, arrest any person
violating the provisions of section 1321 or any regulation issued prusuant
thereto.
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A fund not to exceed $35,000,000 is established to carry out the
removal of discharged oil or hazardous substances and any of the regula-
tions authorized under section  j!.17 A requirement of financial respon-
sibility for any vessel over 300 gross tons which carries oil or hazardous
substances as cargo or fuel, using any United States ports or navigabLe
waters, is imposed up to !LOO per gross ton or $14,000,000, whichever is
less, to meet its potential section 1321 liability. Evidence of such
financial responsibility may be established by insurance, surety bonds,
qualification as a self-insurer or other evidence acceptable to the Presi-
dent. New provisions stipulate a $10,000 fine for failure to comply with
the financial responsibility requirement and authorization for the Coast
Guard to deny entry to any United States port or navigable waters or to
detain at any port any vessel which does not present evidence of financial
responsibility.

For the purposes of our inquiry, section 1321 o! is most important:

 o! l! Nothing in this section shall affect or modify in any
way the obligations of any owner or operator of any
vessel, ar...onshore facility or offshore facility to
any person or agency under any provision of law for
any damages to any publicly owned or privately owned
property resulting from a discharge of any oil or
hazardous substance or from any removal of such oil
or hazardous substance.

�! Nothing in this section shall be construed as preempting
any State or political subdivision thereof from imposing
any requirement or liability with respect to the discharge
of oil or hazardous substance into any waters within such
State.

�! Nothing in this section shall be construed...to affect
any State or local law not in conflict with this section.

Several states have now enacted statutes relating to the control of
oil spills or the discharge of other pollutants in their coastal waters which
provide for some form of strict or unlimited liability for such hazards.
Prominent among these state legislative regulatory schemes are the Florida

1733 U.S.C. I 1321 k!.
1833 U.S.C. I 1321 p!�-6!.

33 U.S.C. I 1321 o!�-3!.
Besides Florida and Maine, states which have enacted oil pollution statutes

are: Alaska Stat. 55 46.03.740, 750 �971!; N.J. Stat. Ann. I% 58:10-23.1 to
-23.10  Supp. 1972!; Ore. Rev. Stat. III 449.155-.175 �971!; Wash. Rev. Code
Ann. II 48.315-65  Supp. 1971!; N.C. Gen. Stat. I 143-215.75 et sec.; Texas
Water Code II 21.251-.265 �971!; Mass. Gen. Laws Ann. NI 130.22-27  Supp.
1972}. A full listing and discussion of state laws imposing strict and un-
Limited liability can be found in Note, Toward a State Remed for Oil S ill
Dama es: An Insurance A roach, 47 N.Y.U.L. Rev. 60 �972!.

Florida Oil Spill Prevention and Pollution Control Act, Fla. Stat. Ann.
N9 376.02-376.19  Supp. 1972!.
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and Maine Acts. These were the first state attempts at pollution control,
forming a model for the others, and they are the most comprehensive, impose
the most rigid standards and, as mentioned, have both been challenged in
court on several constitutional grounds.

The legislative intent behind the Florida Act is the preservation
of the uses of the seacoast "in as close to a pristine condition as possible"
in the face of threats of great danger and damage to the environment, to
owners of shorefront property, recreation facilities and the beauty of the
coast from spills or discharges of pollutants involved in the transfer,
storage and transportation of such products. The statute points out that
such hazards occurred in the past and there exist present threats of catas-
trophic proportions and that "it is the intent of this chapter to support and
complement applicable provisions of the Federal Water +ality Improvement Act
of 1970 [now amended]..."24

In order to procure the license necessary to operate a terminal
facility for the transfer or storage of oil and other potential pollutants,
the applicant must present evidence of satisfactory containment and cleanup
capability to prevent and abate discharges of oil, petroleum or other pollu-
tants. 5 The license issued to any terminal facility shall include vessels
used to transport oil and other hazardous products between the facilities and
vessels within state waters. The Department. of Natural Resources is given
authority to adopt regulations requiring that. vessels transporting pollutants
within state waters maintain discharge containment. equipment and ~uthorizing
procedures and equipment to be used in the removal of pollution. 2

Upon the prohibited discharge of a pollutant from any terminal
facility or vessel, the person in charge of the facility or vessel is obligated
to remove the discharge. If such person fails to act, the Department of Natural
Resources will arrange for the removal or cooperate with the federal government
in accord with the National Contingency Plan, for the removal of any pollutant.
A coastal protection fund limited to $5,000,000 is maintained for department
equipment costs, all costs involved in the abatement of potential and actual
polluting discharges and all expenses of the cleanup and rehabilitation of
injured water fowl or other waterlife.

All moneys in the fund used in the cleanup or abatement efforts wi11
be recovered from those causing the discharges except that this right to re-
imbursement for abatement costs may be waived if the discharge was the result
of: "an act of war; an act of government...; an act of God, which means an
unforseeable act exclusively occasioned by the violence of nature without
the interference of any human agency; [and] an act or omission of a third
party without regard to whether any such act...was negligent."29

22 Oil Discharge Prevention and Pollution Control Act, Ne. Rev. Stat. Tit. 38,
QQ 541-57  Supp. 1972!.  known as the Coastal Conveyance Act!.
3Fla. Stat. Ann. 5 376.021.

24 Zd
25Id. 5 376.06 '

Id. 5 376.07 ' I 376.08�! authorizes the port manager to board any vessel
prior to its entry into port to ascertain the presence of required containment
gear.
271d. O 376.09.
28Id. 5 376.11�-5!.
29Id. 9 376.11�!.
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Most important is section 376.12. This provision imposes strict
liability without limitation on any licensee terminal, including vesse1s
destined for or leaving a licensee's terminal, from which is emitted a pro-
hibited discharge within state boundaries for "all costs of cleanup ar other
damage incurred by the state and for damage resulting from injury to others."

Another significant regulation is the requirement that each owner of
a terminal or vessel using a Florida port present, evidence of financial respon-
sibility, based on the capacity of the terminal facility or tonnage of the
ship, to which the vessel could be subjected under the act. Proof of
financial responsibility may be established by insurance, surety bonds pay-
able to the Governor of the State, qualification as self-insurer or other
satisfactory arrangement.

In language virtually identical to that of the Florida Act, the
Maine Pollution Control Act, in its statement of purpose, speaks of the need
to preserve the uses of the seacoast as a haven for recreation and fishing
against the imminent peril of pollution occasioned by the transfer and storage
of petraleum32 between vessels and onshore facilities within state waters.
Section 543 prohibits the discharge of oil into coastal waters aad section
544 establishes the jurisdictional scope of the state's enforcement agency,
the Environmental Improvement Commission, under this act out to 12 miles
from the coastline.3

30 It is not clear whether this language allows for recovery by private
claimants injured by prohibited discharges. It may allow only for indemni-
fication of the state with respect to third-party claims or it may create
rights in private parties against the offender directly. Read in conjunction
with the provision in the financial responsibility provision that any claims
for costs of cleanup or damages by the state or any claims for damages by any
injured person may be brought directly against the insurer, there is an inti-
matioa that private claimants can recover on a strict liability theory. Ordi-
narily, the private claimant is left to a conventional negligence action
against the polluter.
31Pla. Stat. Ann. 1 376.15.

Me. Rev. Stat. Ann. I 541. The Maine Act throughout only refers to pollu-
tion by oil, petroleum products and their by-products in contrast to the
Florida Act which also encompasses other non-petroleum pollutants discharged
from oashore and offshore facilities.
33This extension to twelve miles is rather curious. Maine, as noted in
Chapter I, is oae of those states which has unilaterally extended its fishing
jurisdictioa to 200 miles. Additionally, it is one of the states claiming
ownership of the continental shelf out to its external seaward limit. How-
ever, it only claims a territorial sea of three miles. This could be a uni-
lateral extension by Maine of jurisdiction for purposes of pollution control
but the literature on the Act has not discussed this possibility. One ex-
planation may be that Maine has interpreted the explicit authorization of
state legislation on pollution of 43 U.S,C. I 1321 o!�! and other indica-
tioas of encouragement of state actioa ia the Pederal Water Pollution Pre-
vention and Control Act as federal recognition of concurrent state juris-
diction out to 12 miles which is the limit of federal jurisdiction for
pollution prevention purposes.
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Section 547 requires licenses for the operation of an oil ter-
minal facility Idefined in section 542�! to include onshore and offshore
facilities and vessels used to transport oil between a vessel and another
vessel and between a facility and a vessel within state waters], for which
license satisfaction of the prescribed procedures and equipment for the con-
trol and abatement of pallutian must be presented. Regulations with respect
to these operating procedures and equipment required for the prevention and
abatement of oil spills may be adopted by the Commission under section 546.

The removal of prohibited discharges is the obligation of the pollu-
ter but the Commission may undertake the removal effort if necessary. Removal
of unexplained oil spills [" mystery spills"] and discharges occurring in waters
beyond state jurisdiction but penetrating within state jurisdiction is directed
by t' he Commission,34 with expenses for the removal ta be paid by the Maine
Coastal Protection Fund. The Pund, established in section 551 and limited
to $4,000,000, is to be for administrative casts, removal af petroleum pollu-
tion, research and development into the causes, effects and removal of oil
pollution Ilimited to $100,000 per annum] and the payment of damages to those
who have suffered property or income lass directly or indirectly as a result
of the prohibited discharge.35 If the c~nt, the Commission and the person
causing the discharge cannot agree as to the amount of the damage claim, a
Board of Arbitration, whose existence and composition is provided for in
section 551�!, will make a final determination as to the claim.

The money in the Pund is supplied by a license fee determined on
the basis of 1/2 cent ~er barrel of oil transferred by the applicant during
the licensing period. The Pund is to be reimbursed for all costs incurred
in the abatement of a prohibited discharge, including third party claims. The
duty of the party determined liable for reimbursement to the fund for abatement
costs may be avoided if the Commission finds the occurrence was the result of
an act of war, an act of government or an act of God, the latter defined as in
the Florida Act. Section 552 imposes unlimited liability on a licensee facili-
ty for all costs of cleanup or other damage incurred by the state as a result
of a prohibited discharge from that facility. The liability is absolute:

Xn any suit to enforce claims of the State under this section, it
shall not be necessary for the State ta plead or prove negligence
...on the part of the licensee, the State need only plead and prove
the fact of the prohibited discharge...and that if occurred at faci»
lities under the control of the licensee...."37

The Massachusetts legislation on pollution of coastal waters,
while substantially less comprehensive and detailed than the Florida or Maine
acts, does provide cities and towns with a tort recovery for twice the amount
of damage done to the public fisheries within its limits as a result of a dis-
charge of oil ar other hazardous substance which directly or indirectly in-
!urea the fish. Private persons having fishing rights in these waters have

34Me. Rev. Stat. Ann. I 548.
35Third party damage claims arising under this Act "shall be recoverable only
in the manner provided under this subchapter, it being the intent of this
Legislature that the remedies provided in this subchapter are exclusive."
I 551 �!  D! .
36me. Rev. Stat. Ann. I 551�! A!.
37Id. I 552.
38Mass. Gen. Laws Ann. QQ 130.22-27  Supp. l972!.
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a similar tart action a~ainst the polluter on account of injury to his
private fishery rights.

In American ~gaterwa s ~Oeratore, Inc. y. Askew, shipowners,40

operators of oil terminals and world shipping associations successfully
en/oined application of the Florida Pcllution Control Act, the federal
district court holding the Act to be an unconstituti~nal intrusion into the
federal maritime domain. The Supreme Court reversed finding "no constitu-
tional or statutory impediment" to Florida's authority ta fix any requirement
or liability with respect to the i~pact of oil spills on Florida's coasts.
The Supreme Court's decision was compelled by its resolution of two consti-
tutional problems inherent in any state water pollution control legislation
which regulates the same transactions as the federal legislation. The first
was whether the Federal Water Pollution Prevention and Control Act preempts
the field of regulation of oil discharges into coastal waters thus preclud-
ing state regulation of oil spills and the second issue was, notwithstanding
the inapplicability of the preemption doctrine, whether a state can consti-
tutionally exercise its police power respecting maritime activities concur-
rently with the federal government.

The essence of the preemption issue is whether the federal regula-
tory act and state legislation directly conflict so that the federal act
cannot exist consistently with the application of the state act. The Supreme
Court painted out that section 1321 o! of the Federal Act explicitly
permits states to fix their awn requirements or liability with respect. to
discharges of oil and emphasized the Act's legislative history which envisioned
state imposition of similar or additional penalties or requirements, separate
from those imposed by the Federal Act, and enforced by the states through its
own courts.42

On the question of the unlimited liability of oil terminal facili-
ties and vessels for "costs of cleanup or other damage incurred by the state
and...others" as prescribed by the Florida Act, the Court refers to the fact
that limited liability under section  f! of the Federal Act is confined to
cleanup costs thus precluding any conflict with respect to Florida's imposi-
tion of unlimited liability for damages to property interests. As for the
apparent' conflict in the liability ceiling for cleanup costs, it is pointed
out that the Florida Act relates only to the state's costs in cleaning up oil
spills which cleanup activity is authorized by the encouragement of state co-
operation in pollution abatement pursuant to the National Contingency Plan.
Therefore, the Court concludes that Florida may take the lead in cleaning up
oil spills in her waters and recoup the costs, at least within federal limits,
from those who did the dama e. "Whether the amount of costs she could recover

Pld. g 130. 24.
335 F. Supp. 1241  M.D. Fla. 1971!.
411 U.S. 325 �973!.

42411 U.S. at 329.
43Id, at 331. The Court stressed that the Federal Act in no way touches the
recovery for non-cleanup damage incurred by the state or private claimants
and so 55 1321 o! l! and  o! �! clearly do not preclude unlimited liability for
this type oX damage.
44Xd. at 332.
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from a wrongdoer is limited to those specified in the Federal Act...we need
not reach here."4~

Another potential obstacle to the Florida Act's constitutionality,
the Limited Liability Act,46 was avoided by the Court. Zt distinguished the
Limited Liability Act as applying to vessels only, while the F1.orida Act is
concerned only with. the liability of terminal facilities and, thus, Florida'8
prescribed unlimited liability does not conflict with the federal legislation.
This distinction between vessels and terminal facilities also validates
Florida's requirement of financial responsibility for a terminal facility
in section 376.14 since the federal act only requires financial responsibility
be shown by certain vessels.

With respect to Florida's imposition of liability without fault for
damages suffered by state and private interests, the Court clearly found no
conflict since the Federal Act only dealt with cleanup costs.48 The Court did
not expressly rule on the conflict between the differing state and federal
standards for liability for cleanup costs, a question of some possible im-
portance. As far as potential conflicts between Florida's regulations for
containment gear pursuant to section 376.07�! a! and federal regulations pro-
mulgated under section 1321 j! L!, the Court warned any resolution should
await a concrete dis~ute, but that, at any rate, the Florida regulation is
not ~er se invalid.

411 U.S. at 331-32. 5 1321 c!�! H!, newly added to the Federal Act and not
considered by the Supreme Court in Askew, seems to answer this question in the
negative. Section  H! specifically envisions state cleanup activity and ex-
pressly provides for reimbursement of the state from the $35,000,000 section
 k! fund. This incorporation of state cleanup activity into the federal act
would appear to place the amount of state recovery for cleanup expenses under
the same limitation as federal cleanup efforts.

46 U.S.C. 55 181-189 �970!. The Act limits the liabilities of owners of
vessels to the "value of such vessels and freight pending." Actually the real
conflict, left unresolved here by the Court, was whether the new Federal Water
Pollution Act removes the pre-existing limitations of liability in the Limited
Liability Act by its imposition of a $14,000,000 ceiling liability without
regard to the value of the vessel. 411 U.S. at 332.
47411 U.S. at 336.
481d
49Both the Federal and Florida acts authorize strict Liability for costs of
pollution removal and provide for virtually identical defenses to this lia-
bility. !Compare 5 1.321 f! and 5 376.1L b!.] However, the Florida Act quali-
fies the "act of God"defense "as an unforseeable act exclusively occasioned
by the violence of nature..." whereas the Federal Act imposes no such quali-
fication. Thus, a conflict over liability could arise if a discharge was
cuased by a tornado or hurricane which was, at least, meteorologically "for-
seeable."

411 U.S. at 336-37. This rationale, used also to substantiate the Florida
licensing requirement for terminal facilities is founded on Tit. I, 5 102 b!
of the Ports and Waterways Safety Act which provides that a state may pre-
scribe higher safety requirements or standards than those prescribed pursuant
to that Act ~
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In deciding that the State could constitutionally exercise its
police power and legislate concurrently with the federal government in the
maritime field the Court severely confined the holding in Southern Pacific
Co. y. Jensen. 1 The Jensen case itself involved a harbarworker who was
engaged in unloading a ship driving a small electric truck. While backing
up the truck out of the ship, he failed ta lower his head and it struck the
top of the opening in the ship, breaking his neck and killing him. The Supreme
Court held that the New York workmen's compensation act could not constitution-
ally be applied to him since to do so would involve a state intrusion on the
exclusive admiralty jurisdiction granted to the United States by the Consti-
tution. When Congress later passed an Act specifically granting the States
power to grant a remedy in such cases, the Court found that it was unconsti-
tutional.~ However, as the Court stated in Askew, later cases have sub-
stantially eroded this doctrine. The accepted view now is that a state
may not constitutionally pass any law which would interfere with the proper
harmony and uniformity of maritime law. The Court quoted a prior case:

[A] state, in the exercise af its police power, may establish rules
applicable on land and water within its limits, even though these
rules incidentally affect maritime affairs, provided that the state
action 'does not contravene any acts of Congress, nor work any pre-
judice to the characteristic features of maritime law, nar interfere
with its proper harmony and uniformity in its international and inter-
state relations.'54

Thus, the Askew court concluded that although Congress had acted in
the area and there were still constitutional limitations on the extent of

state action in the area af maritime law, state regulatian in the pollution
control field was permissible, absent a clear conflict with federal law.
Finding no such "clear" conflict between the state remedies and federal mari-
time law, the court only had to decide whether the absence of congressional
action or a need for uniformity of regulation in the maritime field barred

tion that a state may protect Its citizens without waiting for federal action,
and cited Huron Cement Co. v. Detroit>d as a basis ior the exercise of the
state police power in areas of interstate commerce and maritime activities
concurrently with the federal government. The Court. concluded then that
Florida could regulate the discharge of ail since their statute did not

51244 U.S. 205 �917! ~
52Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 �920!. See also Chelentis
v. Luckenback S.ST Co., 247 U.S. 372 �918!.

See Romero v. Int'1 Terminal Co., 358 U.S. 354, 373 �959!; Just v. Chambers,
312 U.S. 355, 383, 389-90 �941!.
54411 V.S. at 332.

302 IJ.S. 1 �937!. In this case, an inspection code enacted by the State
of Washington regarding the safety and seaworthiness af vessels was upheld
because the federal government had not legislated on these safety aspects.

362 U.S. 440 �960!. Here a Detroit Smoke Abatement Code enacted for the
purpose of preventing air pollution was held constitutional as applied to
ships entering the port of Detroit since federal regulation in the same area

IIwas "limited to affording protection from the perils of maritime navigation
while the Detroit ordinance was aimed at "the elimination of air pollution to

ratect the health...of the local community."
7411 U.S. at 342-43.
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clearly conflict with any provision of federal law, but served only to
complement federal regulation for the protection of Florida's interests
and concerns.

In June of 1973, the Maine Supreme Court upheld the constitution-
ality of the Maine Coastal Conveyance Act in a challenge brought by the nation's
major oil companies and the Portland Pipe Line Corp.>8 The Maine Court em-
ployed virtually the same rationale as the Askew Court to rebut Portland's
contention that the Act. unconstitutionally created maritime legislation which
conflicted with federal. admiralty law. Indeed, Askew is cited for the pro-
position that regulations and absolute liability imposed upon terminals do
not violate the uniformity requirement of the Admiralty Clause. Similarly,
Askew is relied on as determinative of the issue that the state's imposition
of strict, unlimited liability on terminals for damage to the state and pri-
vate parties is not inconsistent with the Federal Pollution Control Act.

However, the Maine Court went on the construe section 1321 o! of the
Federal Act to allow states to recover in excess of $8,000,000, the federal
limit, for their cleanup expenses. 0 Likewise, the Maine Act's provision
which limited permissible defenses to liability in a reimbursement suit brought
by the state for cleanup costs was upheld. The rationale for both extensions
of Askew was that the Federal Act referred only to federal cleanup costs and,
therefore, neither recovery of state expenses above the federal ceiling nor
state imposition of a different standard of liability were precluded since
these provis Itns referred to state cleanup costs, not touched upon in the
federal act. "...[Cjongress left the states free to devise whatever
standards of liability were deemed necessary to realize the state's ob-
jectives."

The Maine Act was challenged unsuccessfully on several other consti-
tutional grounds. The I/2 cent per barrel license fee was found not to con-
stitute an impermissible burden upon foreign and interstate commerce since
the license fee was imposed upon the act of transferring oil over water and
not on the "goods in commerce" themselves, was a non-discriminatory, necessary
adjunct to the regulation scheme and not a general revenue measure for the
support of state government. 3 The I/2 cent license fee also withstood a
challenge that it was in violation of the Import-Export Clause of the Consti-
tution 64 which forbids the states to impose an impost or duty on imports or
exports. While the court concluded that the oil, at the time the fee is im-
posed, is an import, the license fee was regarded by the court as being imposed
on the offloading of the oil and not upon the oil itself as the charge bore no

Portland Pipe Line Corp. v. Environmental Improvement Commn , 307 A.2d 1

~ ~1973!.
9307 A.2d at 43.
The Supreme Court in Askew left this question open; see ~su rs note

61307 A.2d at 44-45.
62Id. at 45.

Id. at 36-40. The Court cites several cases in support of its conclusion
but essentially the rationale is that the license fee goes into the fund
whose disbursements are solely for the administration and operation of the

ollution prevention legislation.
4Id. at 31-36.
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relationship to either the value or volume af the imported oil.6> Therefore,
the fee was not imposed on imports ox exports. Furthermore, since the regu-
latory scheme was found to afford the Portland Corp. a benefit, the fee in
support of this scheme was not a burden on the import of oil and thus not a
"duty or impost." Due process, equal protection and denial of jury trial
challenges were also presented to and rejected by the Maine Court.

The decisions of the Supreme Court in Askew and the Maine Court in
Port3.and that the Federal Pollution Control Act and other federal acts do not
preempt the application of the state regulatory laws is consistent with the
history of the preemption doctrine as developed and applied by the courts.
The tests for whether a state statute can stand is �! whether there exists
an "actual conflict" between the two regulator~ schemes and �! whether Con-
gress has intended to occupy the entire field. The "actual conflict" is
discovered by analyzing the words af the statutes while the intent to pre-
empt may be explicit3.y stated in the statute or its legislative hi!tory, or
implied by the comprehensiveness of the federa3. regulatory scheme.

With regard to the latter test, section 1321 o! of the Federal Pol-
lution Control Act manifests an exp3.icit Congressional intent not to preempt
state regulation. As far as an actual conflict, the policy objectives af
the state acts and federal acts are similar and, therefore, the state act
should fai3, only if it frustrates the implementation of the federal purpose.
Additionally, the prescription of a more stringent standard by the states af
identical activity less rigorously regulated by the federal government is
valid if the federal act was merely intended as a minimum to be supplemented
by state regulation.7

As the Askew Court pointed out, the largest portion of the Florida
Act was supplementary to the Federal Act since the Federal Act did nat legis-
late with respect ta recovery by states, or private claimants, for damages
caused by oil spills. Where the federal and state statutes arguably con-
flict, such as on the extent of liability of polluters for cleanup costs, or
the standard af liability for imposing such costs, the state has always im-
posed more stringent controls which nei,ther frustrate the fundamental purpose
of the Federa3, Act to deter, control, and hold responsible those who pollute
our coastal waters, nor make compliance with both the federal and state acts
impossible.

Id. at 33-34. Interland Steam Nav. Co. v. Territory of Hawaii, 96 F.2d 412
 9th Cir. 1938! and Clyde Mallory Lines v. Alabama, 296 U.S. 261 �935! were
relied on by the court in reaching its decision.
66307 A.2d at 36.
67Id. at 14-30.
68Florida Lime 6 Avocado Growers v. Paul~ 373 U S 132' 14'2 43 �963!.
69 Maine's Coastal Conve ance of Oil Act: Jurisdictional Considerations, 24
Maine L. Rev. 299, 311 �972!.
7 See Maine's Oil S ill Le islation: Can a State With an Extensive Interest
in its Coastal Resources Pxotect Itself from Inade uacies in Aational and
Intexnational Law'? 7 Tex. Int'3. L, Rev. 29 �972!.

Hines v. Davidawitz, 312 U.S. 52, 67 �941!.
72In the Florida Lime case, a California statute establishing more stringent
standards for maturity of avocados than the relevant federal act was held con-
stitutional as supplemental to minimal federal regulation. 373 U.S. 132 �963!.
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The rejection of the Askew and Portland courts of the theory, em-
braced by the district court in the Rske~wcase, 3 that the Constitution nan-
dates that the federal government have exclusive authority to legislate mari-
time law finds substantial support both in precedent and logic. The in-
ference drawn from the delegation of admiralty jurisdiction to federal courts
that all admiralty and maritime law be of strictly uniform content and appli-
cation is refuted by several cases where the Supreme Court has permitted the
application of state maritime law when federal remedies were unavailable or
where the activity was such that local expertise was superior to centralized
regulation.75 Indeed, state law in the maritime realm has been upheld when
it supplements federal law, when federal law has left gaps where it has failed
to regulate, where there is a strong local public interest and where state
law preserves or promotes public order, health and safety.

State substantive maritime legislation is not ~er se invalid when
not in accord with federal maritime law as stated by the district court in
Askew, but rather the test of its validity is whether the statute's purpose
justifies the interference with maritime commerce.77 This requires a balan-
cing of state interests and the extent of its interference with federal re-
gulation. The state interest in preventing and containing pollution in its
coastal waters entails the maintenance of tourism and fishing as vital economic
forces in the state, and the survival of the aesthetic coastal environemnt in
the face of an imminent threat of pollution from the increasing presence of
huge oil tankers. The federal interest is pri~arily that of uniformity and,
while a checkerboard pattern of liability for pollution discharge among the
states is not desirable, the failure of Congress to enact state and private
remedies and the explicit delegation of regulatory authority to the states
in this area in section 1321 o! makes it manifest that the state interests cer-
tainly should be recognized to outweigh any competing concerns.

Another challenge to these expansive state acts on pollution control,
raised by the oil companies in the Portland case, is that these acts interfere
wi.th the exclusively federal conduct of foreign affairs and conflict with
international treaties to which the United States is a party. While there is
no question of the supremacy of the federal government in foreign affairs,
whether the state can impose more rigid standards within our own territorial
waters is a purely domestic matter leaving the state acts assailable only if
they conflict with our treaty commitments.

The United States is a party to several international treaties and
conventions for the purpose of pollution prevention. Chief among these is the
London agreement of 1972. This gives to all contracting nations jurisdiction

�See ~su ra note 40.
74Swan, Challen es to Federalism: State Le islation Concernin Marine Oil
Pollution, 2 Ecology L.g. 437 �972! .
~Goett v. Union Carbide Corp., 361 U.S. 340 �960! l Nordan R.R. and S.S. Co.
v. Louisiana Bd. of Health, 118 U. S. 455 �886!; Cooley v. Port Wardens, 53
U. S. �2 How. ! 299 �851! .
76The Florida Oil S ill and pollution Control Act An Intrusion Into the
Federal Domain, 12 Nat, Bes. J. 615, 618 �972!.
n

Hines v. Davidowitz, 312 U.S. 52 �941!.
11 Int'1 Legal Materials 267 �972!.
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over all vessels flying its flag as well as any discharged matter that came
from its shores. This agreement is the successor to the International Con-
vention for the Prevention of the Pollution of the Sea by Oil, London, 1954,
which covered only oil pollution. The new agreement is much broader in its
prohib it ions.

The International Convention Relating to Intervention on the High
Seas in Cases of Oil Po1lution Casualties, Brussels, 1969, which was a
response to the legal snarls of the ~loire ~Can on disaster, pernlts a nation
to take any necessary action to protect its shores and resources from pollu-
tion resulting from a maritime disaster on the high seas without fear of lia-
bility to the polluters.

Articles 24 and 25 of the Convention on the High Seas require nations
to draw up regulations for preventing the pollution of the seas by oil and to
take measures to prevent pollution of the seas by radioactive waste. Article
24 of the Convention on the Territorial Sea and the Contiguous Zone provides
that a nation may exercise the authority necessary to prevent violations of its
customs, fiscal, immigration, or sanitary regulations in a zone contiguous to
its territorial sea.

Article 5 of the Convention on the Continental Shelf also contains
provisions for environmental protection in relation to activities on the con-
tinental shelfy paragraph 1 provides that exploration and. exploitation must
"not result in any unjustifiable interference with navigation, fishing, or the
conservation of the living resources of the sea." And paragraph 7 further ob-
liges the nation to undertake "all appropriate measure; for the protection of
the living resources of the sea from harmful agents" in the 500 meter safety
zones which are established for installations built on the continental shelf
for exploiting resources, including oil drilling platforms.

The International Convention on Civil Liability for Oil Pollution
Damage, 7 neither ratified by the United States or in force, would, if appli-
cable, seem to preempt state law at least with respect to liability for oil-

12 U.S.T. 2989; T.I.A.S. No. 4900; 37 U.N.T.S. 83; 9 Int'1 Legal Materials
1 �970!. The U.S. acceptance of this treaty was conditioned on the under-
standing that full legislative freedom was retained over the territorial waters,
specifically that ships violating U.S. law within U.S. territorial waters would
be punishable, regardless of the shiPs registry. 12 U.S.T. 3024; T.I.A.S. No.
4900.

The Portland court found no conflict with the 1954 London Convention on oil
pollution, which imposed liability for oil spills, on the grounds that Article
XI of that treaty reveals an intent not to interfere with measures taken by
contracting parties within its own jurisdiction. 307 A.2d at 46.

9 Int'1 Legal Materials 45 �970!.
S« Nanda, The Torre Can on Disaster; Some Le al As ects, 44 Den. L.J.

400 �967}; Note, Post Torre Can on; Toward a New Solution to the Problem of
Traumatic Oil S illa e, 2 Conn. L. Rev. 632 �970}.

13 U.S.T. 2312, T.I.A.S. 5200; 450 U.N.T.S. 82; 52 Am J. Int'1 L. 842 �958!.
515 U.S.T, 1606, T.I,A-S. 5639; 516 U.N.T.S. 205; 52 Am. J. Int'1 L. 834 �958!.

8615 U.S.T. 471, T.I.A.S. 5578; 499 U.N.T.S. 311 �958!.
79 Int'1 Legal Materials 45 �970!. See Healy, The International Convention

on Civil Liabilit for Oil Pollution Dama e, J. Maritime L. 317 �970! for a
discussion of the drafting of the Convention as well as the treaty itself.
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carrying vessels. Articles I and III of that treaty provide for federal
recovery of cleanup costs and for damage actions by private and, presumably,
local government claimants, for damages caused by the discharge of oil from
ships. It imposes on offenders liability without fault, subject to the
defenses of act of war, act of God, and third party negligence, up to a
ceiling to 210 million francs j$14,122,000]. Very important is Article 2
which extends the application of the Convention to the territorial seas of
Contracting States and the absence of any explicit authorization of supple-
mental national acts for oil pollution liability. Therefore, ratification
would appear to supersede provisions of both the federal and state acts with
respect to vessel liability for oil spills but would not preclude federal and
state regulatory legislation with respect to discharges from terminal facili-
ties.

The picture is different, however, with regard to state regulation
in the waters of the contiguous zone. The terms of the Pederal Water Pollu-
tion Coxxtrol Act indicate that the federal government has exclusive regulatory
authority in this area. Section 1321 which imposes liability for the discharge
of oil and other hazardous substances into the navigable waters of the United
States and the contiguous zone makes reference to the two separately in each
case. Most importantly, section 1321 o!�! which preserves the state's right
to impose liability refers only to "~an waters within such state." Thus, the
interpretation of exclusive federal regulatory power in the contiguous zone
seems most consistent with the Act's language.

Also, the Outer Continental Shelf Lands Act90 gives authority to the
Secretary of the Interior to prescribe such rules and regulations as he deter-
~ines to be necessary and proper for the prevention of waste and conservation
of the resources of the outer continental shelf;9 that is, that portion of
the continental shelf located outside the three miles granted to the States
by the Submerged Lands Act. The Federal Water Pollution Control Act provides
that the provisions of the subsection establishing liability and setting forth
penalties for pollution of waters of the contiguous zone shall not apply
where liability is established pursuant to the Outer Continental Shelf Lands
Act. In general, the sanctions provided by the regulations of the Secretary
of the Interior are much less stringent than those of the Water Pollution Con-
trol Act. Since the Water Pollution Control Act does not preserve explicitly
the authority of the states to regulate in the contiguous zone, and the Water
Pollution Control Act itself defers to the Outer Continental Shelf Lands Act
which asserts exclusive federal jurisdiction over all lands and waters outside
the three mile limit, further doubt is cast upon the existence of any substantial

2 Ecology L.g. at 467 �972!; 7 Tex.. Int'1 L. Rev. at 35 �972!.
89The extension to twelve miles of the state regulatory jurisdiction in the
Maine Act was argued in Portland to interfere with the position of our govern-
ment favoring a three mile territorial sea. However, the Maine court regarded
the three miles as a minimum and held that since the United States, for several
purposes including pollution prevention, had asserted limited jurisdiction to
twelve miles, the concurrent jurisdiction of Maine out to twelve miles did not
impair our foreign relations policy. 307 A.2d at 46-48.
9043 U.S.C, NN 1331-1343.
91Regulations governing oil, gas, and sulphur operations on the outer conti-
nental shelf are published in 34 Fed. Reg. 13544-13547 �969!,

33 U. S. C. 5 1321  b!-  j !  Supp. 1973! ~
9343 U. S. C. I 1334.
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state authority in that area.

The contiguous zone ta which the Water Pollution Control Act has
reference is defined by the 1958 Convention on the Territorial Sea and the
Contiguous Zone.95 This is explicitly stated in Section 1362 9!. Article
24 af that Convention limits the contiguous zone to an extent of twelve miles
from the baseline from which the breadth of the territorial sea is measured.
Since the Water Pollution Control Act defines territorial seas as being only
three miles,9 the contiguous zone is limited by the Act and the Convention
to a breadth of not mare than nine miles.

Of uncertain effect in the contiguous zone is the provision of the
Outer Continental Shelf Lands Act which adopts state law to the extent that
it is not inconsistent with or in conflict with federal law. This could
possibly be interpreted to permit state laws regulating pollution ta apply.
However, they would be subject to the limitation contained in the Outer Con-
tinental Shelf Lands Act that the character of the superjacent waters is not
affected thereby. This might mean that although state laws protecting the
seabed could apply, those concerned solely with the waters might be excluded.
The reach of state law under such an interpretation would also be limited by
the extent of the continental shelf. In those areas where the drop off of
the continental land mass is sufficiently rapid, the area that could be
claimed as continental shelf by the United States subject to the generally
accepted 200 meter isabath limitation might be inside the area which is
claimed as a contiguous zone. Presumably, state law has no general applica-
tion beyond the limits of the continental shelf and/or the contiguous zone.

The Federal Water Pollution Control Act also grants authority to the
Administrator of the Environmental Protection Agency to set standards for the
discharge of pollutants into the oceans, which are defined as being any por-
tion of the high seas beyond the contiguous zone. Thus the Federal Govern-
ment has extended its authority to regulate pollution beyond what is technically
the limit of national jurisdiction. As noted above, the states would not seem
to have any authority here, since this would be an assertion of national sov-
ereignty not contemplated by current international agreements.

Although there has been considerable discussion in international circles
about the establishment of anti-pallutian contiguous zones adjacent to a nation's
territorial waters, the United States has not yet adopted ~ny of these proposals,
and has actively opposed some of the more extensive ones. When Canada passed
an act asserting the right to enforce anti-pollution regulations out ta a distance

Fax a discussion of the federal regulation of oil activity an the shelf as of
1971, see Rathj e, Re ulatian of Oil Pollution fram Ocean Petroleum Production,

 Hastings L,J. 495 �921!.

15 U.S.T. 1606, T.I.A.S. 5639, 516 U.N.T.S. 205; 52 Am. J. Int'1 L. 834 �958!.
9633 U.S.C. I 1362  9}.
9743 U. S. C. I 1332  a! .

43 U. S. C. 5 1332. Art. III of the Convention on the Continental Shelf also
preserves the high seas character of the superjacent. waters.
9933 U. S. C. 5 1343  c! .
10033 U.S.C. 5 1362 �0}.

See, e.g., Dep't of State Press Release No. 121, April 19, 1970.
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of 100 miles in Arctic waters, 02 the United States protested vigorouslypl03
and a statement by John Norton iIoore made in preparation for the upcoming
Law of the Sea Conference indicated the United States' opposition to pro-
posals made for a 200 mile anti � pollution contiguous zone. 4 The obj ec-
tions to such proposals are based on the potentially significant inter-
ference with navigational rights over what were traditionally parts of the
high seas caused by the conflicting regulations which different coastal
nations would pass. The United States is, however, an active supporter105

of uniform international agreements to prevent pollution of the seas.
But any assertion of jurisdiction over waters of the high seas would be an
act affecting the conduct af international relations, and thus would seem to
be clearly outside the competence of the states. 7 In light of the current
United States position against unilateral assertions of jurisdictional authority
over the high seas for the purpose of preventing pollution, the states would
seem to be clearly foreclosed from making such assertions.

Thus far the question of state versus federal jurisdiction over en-
vironmental matters has been discussed only in. terms of areas. One should
note that the United States has jurisdiction for many purposes over all
vessels flying its flag wherever they may be.10 The recent London Anti-
Pollution Convention gives nations jurisdiction of this kind for the purpose
of enforcing anti-pollution regulations and it is a basis of jurisdiction
long recognized in international law. This type of jurisdiction is as-
serted in the Water Pollution Control Act of 1973 with regard to marine sani-
tation devices for treating sewage on United States vessels.ll0 The section
requires ultimate installation of such devices on all new and existing vessels
and grants to the Administrator of the Environmental Protection Agency  EPA!
the authority to set standards of effectiveness. Section 1322  f! prohibits
the states from setting any standards or enacting or enforcing any requirement
with respect to the installation or use of such devices. However, the states
have reserved the right to apply to the EPA Administrator for a complete pro-
hibition of the discharge of sewage by vessels into the state's waters.

In conclusion, the effect of upholding the Florida and Maine legis-
lation will certainly be salutary since it will, provide vitally needed assurance

Arctic Waters Pollution Prevention Act, 18-19 Eliz. 2, c. 47  Canada 1970!.
For a discussion of this Act, see Bilder, The Canadian Arctic Waters Pollution
Prevention Act: New Stresses on the Law of the Sea, 69 Mich. L. Rev. 1 �970!.
The immediate stimulus for the passage of the Canadian Act was the passage of
the United States icebreaker tanker S.S. Manhattan through the arctic waters
and ice north of the Canadian mainland.
0 Dep't of State Press Release No. 121, April 19, 1970; 9 Int'1 Legal Materials

605 �970!. For the rather sharply worded reply of the Canadians, see 9 Int'1
Le al Haterials 607 �970!.10kStatement of John Norton Moore, Vice-Chairman of the United States Delega-
tion to the Committee  of the Law of the Sea Conference! on the Peaceful Uses
of the Seabed and the Ocean Floor Beyond the Limits of National Jurisdiction,
issued by United States Xnf ormation Service, Geneva, Switzerland,  August 13,
1973!.
105Id
20SId. See also Dep't of State press Release No. 121, nate 103 ~sn ra.

United States v. California, 332 U. S. 19, 34-35 �947! .
See United States v. Flores, 289 U.S. 137 �933!.

O9W. W. BISHOP, INTERNATIONAL LAW 578-651 �d. ed. 1971!.
11033 U S.C. 5 1322  Supp. 1973 !.
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of payment to private parties and the states for oil spill damage, and re-
imbursement to the states when they play their contemplated role in the
cleanup effort. These acts serve, in addition, to establish a more equal
sharing in the risks of the hazards of oil pollution. Formerly, under the
Federal Act, a private claimant, whose property was damaged by an oil spill,
was faced with. the difficult task of proving negligence "and under such cir-
cumstances the average coastal shore owner would probably prefer to accept a
significantly smaller settlement rather than face the prospect of protracted
litigation..."ill Now with the state legislation, the vessel owner and the
oil industry who not only profit from the oil transport but are in a superior
position to bear and distribute the risk will be responsible for the discharges.

Of course, the damaged property owner or state still has a non-
statutory cause of action provided by federal maritime law. California v.
S.S. Bournemouthl"2 held:

It is the view of this court that the general maritime law has
consistently provided in rem relief to the owner of property torti-
ously damaged by conversion while such property is upon the navigable
waters. While here the alleged injury was to the water itself, and
possibly the marine life also, efforts to distinguish between various
types of injury which ma~ occur to various types of property would
serve no useful purpose.

The Bournemouth case originated when California brought suit in Admiralty
against the vessel Bournemouth for having discharged a quantity of bunker oil
into California waters. Another interesting aspect of the Bournemouth decision
is that it shows how a state may use the federal Admiralty jurisdiction to pro-
vide a useful remedy in the event. of polluting activities by vessels that are
beyond the reach of the state's own jurisdiction.

This is not to say that the present situation of complementary state
and federal regulatory schemes is without disadvantages. For the state which
has imposed the stringent legislation to protect their citizens and coastal
waters, there is the likelihood that substantial maritime traffic will bypass
the state and its ports. Moreover, uniform federal regulation would be
preferable to checkerboard state regulation in that the federal government
has superior resources in terms of money, knowledge and power to enforce
prescribed standards.

11112 Nat. Res. J. at 622 �972!.
307 P. Supp. 922  C.D. Calif. 1969!.

113Id. at 928.
HcCoy, Oil Spill and Pollution Control: The Conflict Between State and

Karitime Law, Geo. Wash. L. Rev. 7, 22 1971-72!. The author points out

Florida's waters.
11>12 Nat. Res. J. at 625-26 �972!. This writer states that the federal
government has the scientific and technical personnel to knowledgeably set
water quality standards, the personnel to implement pollution programs and
enforce the standards and is less vulnerable to the lobbying pressures of
industrial polluters ax other economic blocs. See J. Davies, Politics of
Pollution 109 �970!.
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The solution would perhaps be the adoption of laws similar to
Florida and Maine by all coastal states or a uniform" law incorporating the
important provisions of these two acts. Another possible alternative would
be for Congress to expand its law to cover fully terminal facilities and pro-
vide for damage actions by state and private claimants. However, it would be
more beneficial to amend the present federal section 1321 to impose unlimited
liability on vessels for unlawful discharges and to narrow the act of God
defense. For the present, the ineffectiveness and limited scope of the
federal pollution control legislation compels the existence and, hopefully,
the proliferation of state regulation as exemplified by the Florida and
Maine acts.

116 40 Geo. Wash. L. Rev. at 112 �971-72!.
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