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DEVELOPING A GROWTH MANAGEMENT SYSTEH FOR RURAL COASTAL COMMUNITIES

National trends indicate that peopie are resett] ing the warm coastal

regions of the country and North Carolina's coa tal zone has shared a part of

this growth. The growth situation in North Carol ina's rural coastal com-

muni ties is far from uniform, however. From 1960 to 1970, some coastal com-

munities actually decl ined in population whi le in others the popu'Iation more

than doubled. ~ arming and forestry remain the dominant activities in many

areas, but new recreational developments, industrial p'iants and mining acti-

vities have spurred growth in other communities. The context in which these

changes are occurring is also very diverse. There may be few environmental

constraints to development in the more inland areas of the coastal zone, but

the growth of communi ties bordering the oceans and sounds is l imi ted by salt

marshes, estuar ines, shifting dune systems and other fragile areas. In

addition, a rural community may be a town of 500 people with little famil iarity

with planning and regulation of land uses or a small city of 20,000'people

that has an adopted 'land use plan, capital improvements program and zoning

ordinance.
I

This report describes a process for the development of growth management

systems for North Carolina 's rural coastal communities� . As defined here,

growth management is a conscious government program to influence the charac-

teristics of growth and achieve community land use goals, objectives and

policies. In areas experiencing little growth, the management system might

attempt to encourage beneficial industria'I, commercial and residential

development while in rapidly developing areas such a system would have more

traditional growth management objectives such as slowing development until

public services are avail-ble. There has been no attempt to provide a ready-

made system for managing growth in North Carolina's coastal communities since



the combination of regulations and incentives designed to guide development

in one communi ty would necessari ly have bui I t- in objectives that may not be

appl icable to another communi ty. Exi sting systems can be useful guides, but

the varied social, economic and natural environments of rural coastal com-

munities require careful attention to local conditions if the growth man-

agement system is to be effective in the achievement of community goals and

objectives.

The process of designing a growth management system involves six basic

steps:  I! determination of community goals, objectives and policies;

�! analysis of the defacto growth management system; �! inventory of tools

and techniques for goal achievement; �! adjustment of the management tech-

niques to the community; �! growth management system synthesis and �! moni-

toring for system effectiveness.  See figure 1! An attempt has been made to

point out important factors to consider in the development of a management

strategy, but the degree and manner of consideration of these factors will

depend very much on Iocal conditions. Although the process of system design

Is described sequentially, in practice many of the steps will overlap and will

be undertaken simultaneously.

Even though this report concentrates on the development of a growth

management system, ideally the process of management system formulation

should be integrated with the land use planning process. Background studies

of social, economic, fiscal and environmental conditions are important to an

understanding of existing problems, future needs and citizen qoa ls. The land

use planning process will be the basis of decisions about the manner in which

growth should be influenced and the tools that wil I be effective in the achieve-

ment of p/anning goals. In addition, as courts delve deeper into the develop-

ment management process, planning studies will be essential to justify public
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land use decisions. There has been no attempt here to describe a planning3

process for rural coasta I communities. In the rura I context, the emphasis

on fami1 iar parts of the 'land use planning process such as population and

economic projections may be lessened because of the absence of information or

difficulties of making such projections when a single new development may

change the direction, rate, amount or type of' growth. Rura I coastal com-

munities, which have had little previous experience with planning, might place

primary emphasis on environmental factors and the determination of citizen

4
goals, desires and atti tudes. No matter what form the planning process

takes, a clear expression of the communi ty's goals and objectives along

with policies for their achievement is needed before undertaking the design

of the growth management sys tem.

Determination of Goa Is Ob'ectives and Policies

The community's goals and objectives will be the basis for the devel-

opment of the growth management system, and the methods used to identify

goals and objectvies are very important in rural communities that are

unfamiliar with the purposes and processes of land use planning. Many rural

residents view planning and development management as either wasteful government

activities or programs that infringe property rights and accomplish little else,

The goal determination stage can serve as a means of familiarizing and educating

ci ti zens about the problems associa ted with growth and the purposes of develop-

ment management. In the process of discovering the community's goals, the

planner should seek input from special Interest groups and various segments

of the population that will be affected by a development management program.

Although planning staffs may be limited, the small populations of rural com-

munities present the opportunity for contact with a substantial percentage of



communi ty res idents, Such contact might take the form of surveys or actua I

involvement of the representatives of community groups in planning studies.~

As goals and objectives are being identified, citizens should also be con-

sulted about specific policies that the community should adopt to achieve the

desired goals. Whereas the goals and objectives wili be broad declarations

of desired end states, they will be translated into implementable terms by

the policy statements. For example, residents may adopt the goal of improving

the economic well-being of the community with the related policy of encourag ing

new industrial and commercial development.

While local goals are being defined, the goais of other levels of

government that may have some impact on the community should be identified.

Federal and state constitutional principles should be viewed as an integral

part of the community's goals, objectives and policies since they may be used

to j udge the legality of the growth management system. In addition, the goals

and objectives of federal and state programs operating in the community should

be reviewed and compared to local goals. The actual operation of these pro-

grams and their impacts on the achievement of local goals will be studied

later in the management system development process.

When local goals, objectives and policies are adopted, the geog raph ic

area of their application should be determined. Since goals and objectives

are broad declarations of desirable end states, they may apply to the entire

planning jurisdiction; however, the more particular policies will probably

focus on specific areas, which may be distinguished by the present avail-

ability of public services, present uses or special environmental charac-

teristics. Continuing with the previous example of goals and policies, the

goal of improving the economic wel'I-being of the community residents will

apply throughout the community, but the policy of encouraging industria I



and commercia1 development may be limited to areas that already have similar

uses while being inapp'I icable to environmental iy sensitive areas. The spatial

application of the community's goals, objectives and policies will be crucial

in designing the growth managment system. If the community chooses one

technique as the basis of its development management system, the emphasis of

that technique may vary throughout the jurisdiction. The geographic dif-

ferences between goals also may require the adoption of several interrelated

tools and techniques for different parts of the community.

After the community's goals, objectives and policies are applied spa-

tially, they should be defined in terms that wili link them to the tools and

techniques which are available for managing development. Growth management

tools and techniques influence one or more of the following characteristics

or aspects of growth:

l! the absolute amount or ~uantit of development;

2! the type of development, both ~ma'or t es such as residential,
commercial, industrial and open space and ~sub-t es such as
single or multifamily residential;

3! the cost of growth, ei ther the economic costs, the manner in
which these economic costs are distributed  distribution costs!
or the environmental costs;

4! the location of development, both the geographic direction of
growth and the types of development that can tahe~pace on a

0! the timiori or rate of growth;

6! the actuality of development and

7! the ~densit of development.y

Similarly, most of the community's goals, objectives and policies can be

achieved by affecting these same aspects of growth. If the community's

goals are defined in terms of the characteristics of growth that relate

to goal achievement, the process of growth management system design can

begin by choosing tools that influence these specific growth characteristics.



For example, suppose the community adopts the pol icy of encouraging industria I

and commercial development in areas currently served by water and sewer.

In order to achieve this pol icy, the growth management system wi I I need to

influence the type of development and the location of this development. in

designing the management system, the community wi I 1 want to choose programs,

tools and techniques that affect these aspects of growth. Al though i t may

not be possible to relate al I of the communi ty's goals, objectives and pol icies

to the characteristics of growth, most of them shou'Id be def inable in this

manner so the transl tion can be made from goals to techniques for their

achievement.

In the process of matching community goals with the related character-

istics of growth, the manner in which the characteristic is to be influenced

shou'Id also be determined. The achievement of a goal may require the density

or quantity of growth to be influenced, and there are several techniques

avai'Iable for these purposes; however, some of these techniques tend to increase

while others decrease the density and amount of development. The correct

growth management tool or technique can be determined only if the community

has decided how the relevant growth characteristics are to be affected. At

the end of this step in the process of deve'loping a growth management system,

there should be a list of community goals, objectives and policies that have

been defined in terms of the geographic area of their application and the

characteristics oF growth that must be influenced for goal achievement. These

products of the goal determination stage might be organized as shown in figure
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The Defacto Growth Hanagement S stem

Once the communi ty's goals, objectives and pol icies have been def ined,

i t i s important to take s tock of the communi ty's progress toward i ts goals

and the publ ic actions that have influenced the aspects of growth and aid

or detract from goal achievement. In essence, this step represents an

attempt to understand the existing growth management "system" and the manner

in which it is affecting the community's development. In preparing the land

use plan, background studies focused on growth trends and factors influencing

those trends. At this point a closer look is taken at public actions that

may be influencing development. Even though a community is not consciously

managing growth in a particular way, existing loca l regulations, tax policies,

federal aid programs and state laws work together to influence the type and

patterns of development. When viewed as a whole, all of these factors form

the defacto growth management system. It is important to understand this

defacto management system for several reason. First, existing policies,

programs, tools and techniques may be accomplishing some of the community's

goals, and these actions might be used as a base for the new management sys-

tern. In addition, communities often adopt a growth management tool or system

of techniques with no consideration of the factors that already influence

development. This may result in the adoption of unneeded regulations or

growth management techniques that detract from goal achievement when used in

connection with existing public actions.

Important but often overlooked elements in the defacto growth management

system are federal aid and regulatory programs that have both direct and

indirect impacts on the characteristics of growth. The goals of some of

these programs were reviewed previously during the determination of local

goals and objectives. At this point, the actual impact of these programs

on local development should be analyzed. In most cases, it would be an



overwhelming task for a locality to catalogue all of the federal programs

that affect the use of land, but an awareness of programs with major impacts
on loca! development is important since these programs will form a back-

ground on which the management system will operate, For example, federa11y
funded highway projects may inf luence the rate, location and types of growth,
and a locali ty wi11 need to consider these impacts when making growth manage-
ment decisions. The availability of federal grants for waste water treat-

ment facilities and other services may affect not oniy the quantity of new
development but also wi I 1 be crucial for a growth management system based on

the avai labii ity of' public services. In addition to aid programs, direct

federal regulation has an impact on Iand use. Federal permits must be issued

under the Federal Water Po'I lut ion Control Act for the discharge of indus-

trial, commercial and municipal eff luents  in some cases these permi t programs
are administered by the state! while new sources of air pol lutants must meet

national standards prescribed under the Clean Air Act. 1 Depending on existing
water and air qual i ty, the condi tions for permi t issuance under these programs

may be so strict as to place a limit on certain types of' development. In

coastal areas, federal permits for dredging and filling under section 404 of

the Federal Water Pol lut ion Control Act may prevent building in marsh or

estuarine areas. The intended effect of ail of these federal environmental

programs is to decrease the environmental costs of growth. In reviewing the.

federa'I aid and regulatory programs 'which are part of the existing defacto

management system, it is important to identify those programs with major

impacts in ihe area and the manner in which they inf'Iuence the characteristics

of growth. A simple diagram of the relevant programs and their impacts might

be presented as in figure 3. Aithough a locality may be unable to change

the focus of these programs, an awareness of their impacts may Iead to adjust-
ments in the management system and mare effective and efficient achievement

of community goals.
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Much 1 ike the federal programs, existing state programs wi 1 1 atfect the

various aspects of growth and must be considered as part of the defacto

gl owth managemen t sys tem. A s tate ' s deci s ion to cons truc t h i ghways or aequi re

land for parks and other facilities influences the location, amount and

quality of development. In coastal North Carolina, permits are required

for development in designated areas of environmental concern, 3 dredging

and filling in marshlands " and the, alteration of coastal sand dunes.

These regulations not only prevent environmental damage by development but

also may reduce the overall quantity of development in a community with a

large proportion of critical environmental areas. As in the case of

federa I programs, existing state programs and their impacts on development

should be catalogued.  See Figure 3!

In analyzing both the federal and state programs which are elements of

the defacto management system, a locality may find that existing programs

and regulations effectively reinforce local growth policies and accomplish

some of the community's goa ls and objectives. For example, a community

which seeks to protect critica 1 environmental areas might find that existing

federal and state permit programs are more than adequate to prevent harm to

fragile environments. In such a case, there would be no need for direct

local regulation in this area un1ess the community desired to protect

environments not covered by the state or federal programs. The locality

might better concentrate its energies on supplementing the federal and

state programs by controlling activities adjacent to critical areas. An

awareness of the coverage of federal and state programs should enable the

local cormunity to avoid duplicative regulation and achieve efficiencies in

the development ot a growth management system.



In addition to federal and state programs, the tax policies of various

'levels of government affect land investment and development patterns. A

community will have little control over some of these policies such as the

encouragement of land speculation by federal capital gains'tax rates; however,

local property assessments and tax rates may have a substantial effect upon

development. For example, although property tax rates may have little impact

on growth when development pressures are great, when market values are stag-

nating, high property taxes tend to discourage investment in redeveloping

areas. In reviewing the defacto management system assessment policies

and tax rates should be analyzed to determine their effect on land development

and changed, if needed, to coincide with community goa'Is.

The components of the defacto growth management system with the most

potential for direct control of the land development process are existing

local land use regulations and policies. The purposes for which 'local

regulations were adopted may not always coincide with their actual impacts

so in cataloging the characteristics of growth influenced by these regula-

tions and po'Iicies, both their actual and intended effects should be reviewed.

This analysis can be aided by referring to the matrix in Appendix I where

the tools and techniques for growth management are correlated with the

characteristics of growth that they tend to influence, Even though this

matrix lists the traditional impacts of a tool, it should be used with

caution since a particular tool, as adopted by a community, may have an

entirely different emphasis. The summary of this analysis can be similar

to that of the federal and state programs and should include the charac-

teristics of growth that are influenced, the manner of influence and the

geographic area of influence.  See Figure 0! Even though a local zoning

or subdivision ordinance, as written, may appear to aid in the achievement

10
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of communi ty goals, the continuing fai lure to enforce the ordinance or a

tendency to permi t variances from ordinance requirements may have resul ts

counter to goal achievement. These enforcement policies are as important

as the regulations themselves and should not be overlooked in analyzing

the defacto management system.

The fiaal analysis of the defacto mangement system wi I 1 involve a

comparison of the present effects of the system with the goals and objec-

tives of the community, This can be done by matching the characteristics

of growth thit eussy'be�influenced, fdr grab achievemeez wigh the characteristics

of.growth Infloeaced by existing federal programs, state programs and local

regulations. In some cases, existing public actions may be accomplishing

many of the community's goa'Is but there may be needless duplications which

can be eliminated to make the system more efficient and effective. If the

defacto management system is not achieving community goals, then modifi-

cation of presently used tools and techniques may be in order. For example,

if the existing zoning ordinance prohibits multifamily dwellings in areas

where such housing is desired by the community, chanages in height regula-

tions, lot sizes, or use regulations will conform the zoning ordinance to

community goals, If the present defacto system  even with changes in the

components! seems to be inadequate, or incapable of achieving community goals,

then additional tools and techniques will have to be analyzed for possible

additions to the present system or for the development of a new growth

management system.

If present programs and regulations are not influencing growth as

intended, an analysis of the development market and growth potentia'Is may

indicate adjustments that are needed to achieve community goals. 7 The

detail of market studies will vary between communities, but they might



include a summary of existing growth trends, growth potentials and the strength

of the development market. I f the growth management system is developed in

conjunction with a 'land use plan, many of these studies will have been com-

pleted in the early stages of the planning process. Previously, the manner

in which the development market has reacted to various components of the

defacto growth management system was reviewed, but now the focus changes to

determining why the market reacted that way. This ana'lysis should indicate

the types of growth management tools and techniques that will be most

effective in achieving community goals and objectives. If development

pressures are relatively weak, management measures which concentrate on regu-

lation may slow or stop development. If the development market is strong,

however, more regulation or better enforcement of existing regulations may

be needed to avoid the problems of haphazard development. The ultimate

effectiveness of a growth management system will be determined by its inter-

action with the development market so an understanding of the likely results

of this interaction is essential to the design of a growth management system.

Inventor of Growth Mana ement Tools and Techni ues

Assuming that the defacto management system is not achieving all the

community's goals and objectives, the next step in designing a growth

management system is an inventory of tools and techniques that might be used

effectively in the community. The characteristics of growth that are relevant

to the achievement of each of the community's goals should be compared to

the',matrix in Appendix I to determine the tools and techniques that might be

used to accomplish each goal. It is important to remember that a'lthough

a tool influences a characteristic of growth which must be affected for goal

achievement, it may not affect the characteristic in the desired manner.

12



For example, i f the communi ty desires to encourage increased dens i ties in the

developing area of town, there wi 'I l be several tools that influence the dens i ty

of development such as the transfer of development rights, conventional zoning,

minimum lot size, height restrictions, bonus zoning, performance zoning and

maximum lot s ize. Hinimum lot si ze and height restrictions, however, tend

to I imi t density and would not help in the achievement of this objective.

The analysis of the various tools used to influence the density of develop-

ment   and each of the other relevant aspects of growth! might fol low the

format in figure 5. After this review, there should be a I ist of tools and

techniques that can be used individually to achieve each of the communi ty's

goals, but at this stage there is no attempt to analyze the adaptability of

a particular technique to the unique social, pol i tica I, economic and natural

environments of the community. The lack of familiarity with a tool or its

seemingly exotic nature should not result In its exclusion from the inventory.

Although some tools reviewed at this stage may seem beyond the capabilities

of the communi ty, local variations may make an exotic technique a key element

in the growth management system.19 The sole purpose of the inventory is to

discover all the tools and techniques that might aid in the achievement of

community goals and objectives; refinement of the tools to local needs is left

unti I the next stage.

Ad'ustin Growth Mana ment Techni ues to the Communit

After the inventory of growth management tools and techniques is completed,

futher analysis should reveal the techniques that are most practical for local

use. Theoretical management sys tem formula tions coordinating various tools

may seem .to accomp'lish conmunity goals, but if the system components are not

acceptable to the local community or within the community's capabilities, then

13



Conventional
Zoning

Minimum Lot
Size

Bonus Zoning

Performance

Zon1ng

Maximum Lot
Size

Transfer of
Development Rights

Figure 5

Relevant Growth
Characteristic and

Desired Influence

Density: increase
density in develop-
ing areas.

Tools 5 Techniques
that Influence
Characteristic

Height Restrictions

Analysis of Tools
and Techniques

Applicable: change zoning to allow
increased densities.

Not applicable: used primarily to
decrease densities.

Not applicable: used primarily to
decrease densities.

Applicable: can be used to increase
densities and obtain amenities de-
sired by the community.

Not applicable: used primarily to
control externalities of develop-
ment and may restrict development
densi ties.

Appl icabl e: wi l 1 encourage in-
creased densities by restricting
1ot size.

Applicable: permits increased
densi ties by transfer of develop-
ment rights from protected areas.



the system wi 1 1 not be successful. At this stage in management system devel-

opment, an attempt is made to limit consideration to those tools that are

compatible with the local situation. Those tools which do not seem acceptable

in their present form should be analyzed to determine if some variation would

resul t in more compatibi 1 ity with the community's environment. I f a tool is

still unacceptable, it should be placed in a reserve of possibilities since

it may become very appropriate as the community's composl tion and growth

situation change.

ln choosing the tools and techniques that are most appropriate for the

cmmunity, each technique should be reviewed in relation to several factors:

�! the technical and administrative expertise available to the locality;

�! the local po1 i tica 1 s i tuat ion; �! the 1 ega 1 status of the technique;

�! the communi ty's growth situation and �! the f i sea I resources available

to the community.

Each tool in the inventory wi1 1 require a certain level of technical

expertise and administrative capability. ln a small town, management tech-

niques that require extensive planning studies, environmental monitoring

and design evaluation may be ineffective because of the lack of technical

support. This may not be a major constraint, however, if a locality is

able to obtain technical assistance from state or regional planning agencies.

Even iF technical assistance is available, administration of the permit and

appeal procedures, which accompany many of the newer, more flexible management

techniques, may overwhelm a community that presently uses part-time inspectors

and citizen boards in land use regulation. At the same time, a permit

procedure based on c'lear standards that can be easily managed by existing

personnel may form a key part of the community's final management system.



Even if it is technically and administratively feasible to use a particular

tool or technique, i ts use may be pol i tical ly unacceptable. Communi ty residents

are often wary of growth management per se because it is viewed as a threat to

private property rights. This fear is often heightened when new techniques,

which communi ty members do not understand, are introduced. Hopeful ly many of

these misunderstandings can be avoided by involving citizens throughout the

process of developing the growth management system. @hi le the community

as a whole may accept the need for a particular tool, opposition by groups

directly affected by the tool 's operation may impede its effectiveness.

This is especial ly true where these groups have the abi 1 i ty to influence the

local decision-making body.  This opposition may be relevant in regard to

the probabi1ity of legal chal ienge. See discuss ion below.! ln any case,

political acceptance will be essential for the effective implementation of

al '1 or part of a growth management system and will be a major consideration

before any technique i s adopted.

Closely related to the political acceptability of a particular tool

or technique is its legal status. There will be clear authority for the

use of some tools under current enabling legislation while the status of

other tools wi 1 1 be uncertain ~ The tools in this latter category should be

placed in the reserve of possibilities for replacing or reinforcing various

techniques that prove to be ineffective. As new enabling legislation is

adopted or these reserve techniques receive court approval, they may be

valuable aids for accomplishing local objectives. A'lthough a tool's status

under enabling legislation is crucial to its usability, a major concern of

the legal analysis will be the constitutiona lity of the particular techniques.

Previously federal and state constitutional requirements were reviewed in

relation to their influence on community goals, objectives and policies,



and the operation of a particu'iar technique wi 1 1 have a direct impact on the

achievement of consti tutionai objectives. Newer techniques and those that

infringe substantially on private property rights will be most subject to

constitutiona'1 challenge; however, any technique may be unconstitutional in

its application. Growth management techniques that are adopted using consti-

tutional principles as a guide will be more likely to withstand potential

]egal challenges, and the mere possibility of legal challenge should not

prevent the consideration of a particular technique. Legal defense can be

costly, however, and a community may not want to adopt a measure tha t is

almost certain to be challenged in court.

in analyzing the defacto growth management system, the characteristics

of existing growth in the community and the strength of the development mar-

ket was reviewed. The growth situation, which is a'iso reflected in the

community's goals, objectives and policies, will aid in selecting tools from

the inventory. As mentioned previously, most growth management efforts have

been in communities experiencing heavy development, and the techniques used

ln those areas may be inappropriate in a community experiencing little

growth. An awareness of the type of development that is most likely to take

place will allow the elimination of tools that influence development activities

rarely pursued in the community. In addition, the geographic extent of growth

and its problems should be considered in choosing appropriate tools and tech-

niques. A community will have little success influencing development activi-

ties that occur beyond its jurisdiction, and in such cases, cooperation with

county and state management efforts will be essential to achieve community

goa 1 s.20



The f inal consideration in choosing the techniques that are appropriate

for the community is the cost of using a particular tool, The administration

of some tools wi1 1 require the hiring of full-time inspectors and other

support personnel. In addition, tools that are based on the avai iabi1ity

of public services will require the commitment of public funds and the

issuance of bonds for service extensions. In considering the cost. of a

particular tool the savings that wiii result from the management of growth

and the availability of state and federa 1 aid should be determined before

a tool is abandoned. Even if the use of a tooI wiii lead to fisca 1 savings

in the long run, initial expenditures for imp'Iementation may be politically

unacceptable if increases in local taxes are required. ln any case, the

cost of implementing a growth management system wi'Il be an important con-

sideration, especially to the co@munity with limited fiscal resources.

After the inventory of possible growth management tools and techniques

has been evaluated in terms of the community's characteristics, there wi 11

be a list of techniques that are compatible with local conditions. In most

cases, there will be several appropriate tools for achieving each of the

community's goals. If, however, aI1 the Cools that influence a growth

characteristic of particular concern have been eliminated, these tools

shou'Id be reevaluated and restructured in terms of locaI conditions.

At this point, the process of growth management system development

should have resulted in several products. There should be a list of com-

munity goals and the characteristics of growth that must be influenced for

goal achievement. Corresponding with each of these goals are tools and

techniques that are compatible with the community's environment and will be

effective in goal achievement. In addition, there shouid be a compilation

of federal and state programs along with other existing pubiic actions that

17



influence the community's growth. The next step will involve the blending

of these products into the actual growth management system.

S nthesis of the Growth Management System

The state and federal programs that are beyond local control are good

places to start in the development of the actual growth management system.

As mentioned previously, the goals of such programs must be considered along

with local goals and objectives, and a state or federal program may preempt

the need for local action in regard to a particu/ar objective. From this

basis, several alternative management system formulations shou'Id be developed

by putting together various tools and techniques needed to achieve the corn-

munity's goals and objectives. One of the alternative systems might include

only those tools that are presently used in the community  relying heavily on

the defacto management system!, and others would be comprised of various

combinations of existing and new management techniques. The spatia'I application

of community goals might be used as a framework for designing the alternative

management systems. As mentioned previously, geographic changes in community

goals may require the adoption of different techniques in different parts of

the community or necessitate geographic varia tions in emphasis of community-

wide tools.

In developing each alternative sys tem, different management techniques

might be used for each goa'I; however, tools that can be used to achieve several

different goals are prefered over single-goal tools since systems with fewer

tools to coordinate will be easier to administer and probably more effective,

In addition, tools and techniques that supplement and complement each other

should be used together. For example, a preferential taxing scheme would



ease the burden of use restrictions placed on land in exclusive agricultural

zones and might reduce the political pressures for changing such classifi-

cations. While complementary tools will be helpful in system development,

it may be desirable to avoid using techniques in combination that affect the

same characteri stic of growth in the same manner. I t would seem to make

little sense, for example, to establish performance zoning to prohibit certain

types of development while adopting conventional zoning to prohibit the same

uses. In most situations, such combinations only detract from system effi-

ciency, but they may be necessary to manage rapid growth. Because the

community may have numerous goals, the techniques for the achievement of these

goals may appear to conflict when first combined in the management system.

Many of these conflicts will be resolved by the geographic or spatial appli-

cation of the particular techniques  i.e. according to the area of the goal's

application!, but some tools may conf lict because community goals are incon-

sistent and such conflicts wi'll be resolved only if the community adjusts

its goals or reorders its goai priority. The process of combining various

tools and techniques into a system that achieves all the community's goals

is not easy since it requires the coordination of complementary tools,

elimination of needless duplication and the resolution of inconsistencies.

There are several principles that should be considered in formulating

a growth management system for a rural coastal community. Since a major

goal of a community's initial effort at growth management might be to

familiarize residents with the purposes of planning and development manage-

ment, the growth management system might use one or two tools that concen-

trate on education and citizen involvement. As a corollary to this, the

growth management system could be adopted incrementa liy with the initial



eiements focusing on just a few aspects of growth with other techniques
21

being added 1ater. For example, at f irst a community may want to con-

centrate on the location of development by adopting a zoning ordinance

wi th a development timing ordinance being added after the zoning ordinance

has been in operation for a while. Using such an incremental approach in

adopting the components of a growth management system will avoid over-

whelming the community with a multitude of ordinances and build a foundation

for more extensive growth management efforts.

Once alternative growth management systems have been developed, a sys-

tem should be chosen for implementation based on effectiveness and efficiency

of operation. The main question in guaging effectiveness is whether or

not the system will achieve community goals and objectives. The standard

of system efficiency will vary between communities and may involve review

of the cost of implementation, the time required for development approval

under the system, or the number of new personnel required for implementation.

Although a planning staff can predict the effectiveness and efficiency of

a particular combination of techniques, the actual selection of a growth

management system will be done through the political process.

Nonitorin the Growth Hang ement S stem

Once the growth management system has been implemented, some means

of monitoring its effectiveness should be developed. This might involve

the collection of detailed statistics concerning housing starts, govern-

ment expenditures and other factors on a weekly or monthly basis, but

in its simplest form, such an evaluation would ask periodically whether

or not the community goals are being achieved. Such a procedure is necessary

20



since the management system may not have the desired impact either because

of misjudgments in system development or because the pressures for devel-

opment and communi ty goals change over time. With some form of monitoring,

deficiencies in the system can be recogni zed and adjustments made in the

actual implementation process or by selecting new management techniques.

Without periodic evaluations, a growth management system that was designed

to fit the needs of a particular community wi ll lose its effectiveness as

community goals and conditions change.

Conclusion

The concept of growth management shou'ld not be restricted in application

to suburban communities that are facing rapid development. Growth management

systems can be important aids to rural coastal communities in achieving

loca'1 objectives and avoiding unnecessary costs that often accompany new

growth. This paper presents a methodolgy for growth management system

design that is not unnecessari'ly complicated but considers many of the factors

that influence growth. This proposed design process was developed in light

of the unique characteristics of rural communities and can be used by any

community to choose the combination of growth management too'ls and techniques

that will be most effective in light of local conditions.

Several considerations are emphasized in the approach to growth management

system design that is described here. In the early stages of this process,

the framework far system design is established by defining the community's

goals and objectives in terms of their spatial application and the charac-

teristics of growth that must be influenced for goal achievement. Later,

existing federal, state and local governmental actions are defined in similar



terms, and growth management techniques that may aid in the achievement of

loca'1 object ives are inventoried and reviewed in an attempt to choose those

most compatible with local conditions. Using the information gathered up

to this point, various tools are joined into al ternative growth management

systems with an alternative being selected for implementation based on its

probable efficiency and effectiveness in operation, Final iy, provision is

made for monitoring the system's operation to ensure that the system has

the desired impacts on growth and adapts to changing communi ty condi tions.

The methodology that i s out 1 ined in this report should provide a

starting point for developing growth management systems to meet the problems

and needs of rura 1 coastal communi ties facing a var iety of development

pressures. It is hoped that some insight has been provided into factors

that can inf !uence growth and a means of guiding that influence to achieve

communi ty goa 1 s.
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FOOTNOTES

This information is derived from the synopses of the land use plans
developed by North Carol ina 's coasta I count i es and towns under the Coastal
Area Management Act of 1972, N.C. Gen. Stat. 55 113A-100 et. seq. �978!.

2. Growth management shou'Id not be a replacemerrt for land use planning.
Not only are basic land use planning studies important in choosing the most
effective tools for achieving growth management goals, but the development
of a trial management system can tead to modif ications in the 1and use plan
that ref1ect constraints and opportunities discovered while formulating the
proposed growth management system.  Chapin and Kaiser, 1979! Many of the
management systems that are presently in operation are geared toward solving
specific problems with little consideration of the side effects of the
system's operation.  Gleeson et al., 1974, p. 11-3! Integrating growth
management system development with the land use planning process is one
way of ensuring that the interdependency of community problems and their
solutions is recognized.  Burrows, 1978, p. I31!

Sanibei Island, Florida's comprehensive planning process is a good
example of the integration of land use planning with the development of a
growth management system. With the primary goa I of protecting the natural
environment of the island, planning studies focused on six principal
natural systems and identified several ecologica1 zones on the island.
Studies of the carrying capacities of each of these zones formed the basis
for performance standards controlling the design and construction of resi-
dentia I development along wi th permitted development intensities in various
parts of the island. The development regulations together with the compre-
hensive plan form one interrelated document that serves to guide growth on
the island.  C1ark, 'I976!

3, Traditionally, local land use regulations with a reasonable con-
nection to the public safety, health and general welfare have been given
a presumption of vaiidity by the courts. A few state courts, however, have
begun to require land use regula ti on deci s ions to be justified by policies
expressed in a comprehensive plan.  Fasano v. Board of County Commissioners,
264 Ore. 574, 507 P.2d 23 �973!; see also, Mandelker, 1976! Some courts
may be willing to review planning studies that underlie policy decisions, especi-
ally when land use regulations are unusually restrictive, See Boca Vi llas
Corp. v. E,E. Pence,  Fla. loath Cir. Ct. 1976!

Frederic Sargent has suggested that environmental planning might
be the only planning that is needed for a rural community.  Sargent, l976!
In areas such as the coastal zone, environmental factors may be the major
constraints on development and the primary determinants of urban form.
Communities that are experiencing Few development pressures might identify
Fragile areas where development is to be prohibited or limited. In addition,
requirements for water and sewer systems often depend on the assimilative
capacity of the natural environment. Even communities that are concerned
primarily with economic development may use environmental factors not only
to determine the proper 'location of new development but also the types of
development that are most appropriate for the community.
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5. According to Lawrence Suskind, the major way of avoiding challenges
to development planning and regulation is to make sure that the p'Ianning
process is open and pal i tica I ly credible.  Suskind, 1978, p. 19! One step
towards politica! credibi Ii ty is the early involvement in the planning process
of developers, bui Iders, communi ty groups and other res i dents that wi 11 be
affected by the operation of the growth management system.  Godschalk et al.,
'1977, pp. 13-15; Wilkinson and Leary, 1976, pp. 69-70! Although special
interest groups may be anxious to appear at public hearings, sole reliance
on such public input will not be very effective in guaging the values of
average citizens.  Peterson, 1977, p. 121! Sargent has gone beyond the use
of citizen advisory boards and surveys of citizen goals by successfully
using citizen volunteers in planning studies such as visual quality surveys.
 Sargent, 1976! Although few growth management schemes provide for citizen
participation throughout the planning process, continuous citizen input is
important to ensure that the management process remains open, politically
credible and flexible enough to recognize the changing needs and desires of
the community.  Burrows, 1978, p. 132!

6. See Godschalk et al., 1977.

7. Derived from Brower and Carraway, 1977, see also Einsweiler et al.,
1978, p. 1-25.

8. For other approaches to growth management system design and their
treatment of the defacto growth management system, see Chapin and Kaiser,
1979; Einsweiler et al., 1978; Godscha 1k et al., 1977.

Many growth management schemes have been criticized for superimposing
another level of development requirements on what is often an a'Iready restric-
tive system of development regulation.  Burrows, 1978, p. 132! This problem
may be the result of a failure to consider the existing defacto growth man-
agement system and its effect on the deve'Iopment process.

9. A recent study indicates that most existing growth management sys-
tems ignore levels of government other than the level at which the system
is to operate.  G1eeson et a l., 1974, p. 11-4! This may be a very grave
omission, especially in regards to the federal government since not only
are there numerous federa 1 regulatory programs in the environmental area,
but it has been estimated that there are nearly 1000 federal programs for
rural development.  Skokowski, !973! These programs and regulations tend
to focus on narrow problems so they may have conf licting effects on land
development and may be at cross-purposes with local growth management
objectives.  Crosswhite, 19'70, p. vi; Einswei1er et al., 1978, pp. Ii-40
to II-79!

10. 33 U.S.C. 'I342 �976!.

11. 42 U.S.C. 7411 �976!.

12. 33 U.S.C. 1344 �976!.

13. N.C . Gen. Stat. 5 1 13A- 118   1978! .

14. N.C. Gen. Stat. 5 113-229 �978!

15. N.C. Gen. Stat. 0 104B"4 �972!.



16. Pichard, 1966, p, 10; see also Stocker, 1976.
Montana has experimented with the use of tax policy as the basis for local

planning and land use management required under state law. Under the Montana
system, land taxes are proportional to the land's cost to the municipality,
the cost of services required by it and the land's ability to carry a given
usage. See Fagg, 1979.

17. An understanding of the development process is very important since
a growth management system attempts to influence development patterns by
affecting the market.  Chapin and Kaiser, 1979! For a study of how public
land use policies are incorporated into a developer's decisions, see Weiss
et al., 1974. A planning and management program for small towns based on
cooperating with developers to achieve community goals has also been proposed.
 Wilkinson and Leary, 1976!

18. Most growth management systems emphasize regulations or restraints
and very few incorporate incentives for development.  Gleeson et al., 1974,
p. 11-3; Croke et al., 1972, p. 25! This emphasis may be the result of
rapid growth situations that many existing systems were designed to manage.
Nevertheless, a community must think carefully about the amount of control
that is needed. If the state of the development market is overlooked, the
community may adopt more controls than it real'ly needs'  Peterson, 1977,
pp. 129-30!

19. The small town of St. George, Vermont  population 500+! is successfully
using its own version of transfer of development rights to protect fringe
farm areas and encourage the development of the village center.  Merriam,
1978, p. 113!

20. The bulk of new growth in eastern North Carolina is taking place
in the unincorporated portions of the counties and beyond the effective con-
trol of the municipalities.  Wilkinson and Leary, 1976, p. 13! Some form of
cooperation is needed between county governments and municipalities to effec-
tively manage this growth to their mutual benefits. Generally, however, there
is often a balkanization of growth management techniques among local govern-
ments that detracts from the solution of regional problems and leads to com-
petition among jurisdictions for new development.  Croke et al., 1972, p. 25!

21. A suggested growth management system for the rural counties of
western North Carolina emphasizes the adoption of the system in stages to
ensure its political and grassroots acceptance. .lt is even recommended that
individual tools such as zoni ng be gradually strengthened as the community
becomes more familiar with the regulation of development.  Holt, 1976, pp.
35-46; see also Godscha 1k et al., 1977, p. 215!

22. For a more thorough discussion of effectiveness and efficiency con-
siderations, many of which have been reviewed previously in this report, see
Chapin and Kaiser, 1979.

23. Growth management systems have been criticized for being no more
dynamic than conventional approaches to development regulation because of the
failure to include provisions for periodic review of the system's effects.
 Hurrows, 1978, p. 132! For discussion of a monitoring approach, see Einsweiler
et al., 1978.
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INTROOUCTION

This appendix identifies tools and techniques by which
urban development may be guided or controlled at the local
governmental level. The majority of those techniques which
have been discussed in recent years as being applicable to
growth management have been included. Some of the tools
included in the report are not yet being used in North
Carolina, and some would require additional enabling legis-
lation before they could be used. Although such techniques
would not be immediately relevant as part of a growth manage-
ment strategy, they are included here to indicate some of the
promising dir ections which may be taken in the future. If
planners and officials are aware of innovative techniques,
and if those techni ques appear to serve a need in managing,
that awareness can lead to changes in laws which will help
to make the techniques a reality.

The specific techniques discussed fall into four major
groups: land acquisition, public spending, taxation, and
regulation. All tools are presented according to a common
format, beginning with a brief descri ption of the tool and
its statutory or legal authority, if any. The viability of
the tool is discussed next, including an assessment of poli-
tical validity  does the tool appear unconventional or run
counter to popularly accepted ideas of property or other
rights?! and technical viability  does the tool require
sophisticated administration or large implementation staffs
which may not exist at the local 'level?!. Next is a section
describing where the tool has been used and with what results.
This is particularly important where the tool is a new one
or relatively unknown. A section on legal issues tries to
anticipate some of the questions which may be raised concern-
ing the constitutionality of' each tool and cites legal cases
where these questions have been addressed. A final section
discusses the tool's growth management focus, i.e., a dis-
cussion of which characteristics of growth  such as quantity,
location and timing! the tool is effective in influencing.
This discussion should not be considered as a complete cata-
logue of a technique's effects. Only those characteristics
which traditionally have been influenced by the particular
tool are included. An individual growth management technique
in some way may have an effect on all the characteristics of
growth, but the primary impact of the tool will depend on the
manner in which a locality chooses to apply it.
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To complete the matrix, each tool was analyzed to de-
termine if it was effective in:

influencing the amount or ~uantit of new development
that will occur in a locality. Only tool s which
exert a powerful effect on the quantity of new devel-
opment for a significant length of time  i.ee e at
least several years! have been designated on the
matrix . All of the tools considered will affect
haw much growth will occur, but that is not the major
function of most af the tools.

influencing the ~t e of' new development. The first
sub-heading under this heading is major ~t f~es. Tools
are evaluated in terms of their ability to control the
overall mix of uses ar the amount of growth within
broad categories of uses, such as industrial, commer-
cial, residential, and low density/recreational uses.
For example, a tool which strictly controls the extent
of commercial growth would be rated as effective under
this sub-heading. Similarly, under the sub-heading
sub-t es, tools are evaluated in terms of their
abi ity to influence the amaunts of growth within
more specific types of uses which comprise a major
use category. For example, single family dwellings
and multi -family dwellings would be considered sub-
types of the major use category of residentiat
development. A tool which significantly influenced
the number of single family units to be constructed
in a community would merit an "Nm" under sub-tyu>e.

2.

reducing or distributing the costs of growth. The
first sub-heading, economic costs, refers to avoid-
able monetary costs associated with new development.

3.

30

Corresponding to the growth management focus sections is
a matrix which lists on the vertical axis each tool and identi-
fies the purposes for which a tool is best used. The hori-
zontal axis holds seven major aspects of development, some of'
which are further broken down into sub-headings. An "X" under
the growth aspect column indicates that the tool has been used
primarily to affect this characteristic of development. An
asterisk suggests secondary effects of the tool and growth as-
pects which may be influenced depending on how a locality
elects to use the technique.



Tools are designated on the matrix which tend to
reduce these costs otherwise borne by the municipal-
ity or the landowner. The purpose of the second
sub-heading, environmental costs, is to identify
techniques which are especia y effective in pre-
venting or reducing damage to natural ecosystems
which the locality wants to protect. Tools which
have a significant impact on how the economic costs
of growth are distributed are identified under
distributional costs .

4. influencing the location of new development. First,
tools are analyzed in terms of their effectiveness
in influencing the general geographic direction or
areas where growth will occur. The second considera-
tion is whether a tool can significantly influence
the options for development on a particular site.

5. influencing the t~imi ~ or rate of growth. Tools
which allow the locality to phase the development
of land are included under this heading.

6. influencing the ~ualit of growth. guality would
include such characteristics as construction stan-
dards, appearance, and level of amenities.

7. i ~ 6 1uencing the ~densit of new deva'lopment. Tools
which increase and decrease the overal I density of
new development are noted.

A concluding cautionary note is in order, All too often
communities have taken ordinances and policies from other juris-
dictions and applied them locally without really attempting to
understand them and modify them for local use. The results are
often disastrous, It is very important to look at planning and
plan implementation as a system responding to a set of unique
local conditions, and to evaluate the addition of any tools
and techniques within that context.
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LAND ACQUISIT!ON

Introduction

In addition, a local government may not acquire land
unless it is for a public purpose or use. It is common for
a statute which authorizes acquisition to include a section
which states that land acquired under the act is for a pub-
lic purpose. Such legislative determinations of public pur-
pose are given great weight but are not conclusive. What
constitutes a public purpose is ultimately determined by the
courts.

Two tests have evoIved as limits to the public purpose
doctrine: the "use by public" test and the "public benefit"
test. Early North Carolina cases rejected the public bene-
fit test3 which permits acquisition as long as it tends to
promote the welfare of the community.< Under the more strin-
gent use by the public test, the acquired property must ac-
tually be used or employed by the public. For example, ac-
quiring land for an industrial park which would eventually
be purchased from the government by private industries would
probably meet the publi~ benefit test but would not meet the
use by the public test.

1 Chester J, Antieau,
York: Hathew Bender, 1974

 New
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In general a local government may acquire land by pur-
chase, devise, gift or condemnation but not without stat-
utory authority to do so. The power to acquire land is grant-
ed to municipalities expressly by specific acts of the leg-
islature or is implicit where it is necessary to the exer-
cise of specifically conferred powers or powers essential
to the purpose for which the municipality was created. The
power of a local government to acquire property by con-
demnation is more limited than the power to acquire by
other means. Authority to use the power of eminent domain
will generally not be implied.l



2

Jack Goodman, "Restricting Revenue Bond Financing of
Private Enterprise" 52 North Carolina Law Revie 859, 873
�974!

3

Cozard v. Hardware Co., 139 N.C. 283, 51 S.E. 932
�9O5!.

4

Lawrence Senn, "Eminent Domain - The Public Use Re-
quirement", 46 North Carolina Law Review 663 �968!.

5

Zd,, p. 664.
6

Id., p. 668.
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Fee Simple Acquisition

Fee simple acquisition means acquiring full or ab-
so'1ute title to the property. This technique is used when
full use of the property by the public is required. When
the full use of the property is not requi red to achieve the
public goal, municipalities generally look to some less ex-
pensive way to achieve their objectives, such as acquiring
a less than fee interest.

The general authority to acquire interest in real pro-
perty is granted to North Carolina counties and municipali-
ties in N.C.G.S. 153A-158 and 160A-11, respectively. Argu-
ably, these general grants of authority are sufficient to
empower a local government to acquire land for a public pur-
pose but specific statutory authorizations avoid any questions
as to the purposes for which local governments may acquire
land ~

N.C.G.S. 160A-457 authorizes any city to acquire pro-
perty "appropriate for the preservation or restoration of
historic sites, the beautification of urban land, the con-
servationn of open space, natural resources and scenic areas,
the provision of recreational opportuni ties, or the guidance
of urban development..." This grant of power appears to be
sufficiently broad to permit the use of fee simple acqui-
sition in all phases of a growth management. system. However,
any acquisition, even if authorized by statute, will have to
meet the public purpose test.

The status of open space as a public purpose has been
clarified by Article XIV, Section 5, of the North Carolina
State Constitution which declares that it is the "policy
of this State to conserve and protect its lands and water for
all its citizenry". Among the types of open space mentioned
are parks, recreational areas, forests, wetlands, estuaries,
beaches, historical sites, openlands and places of beauty.
In addition the amendment states that to fulfill this public
purpose, the State and all local governments may acquire the
fee simple or lesser interest in properties by purchase or
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donation. After acquisition the land can be placed in the
newly established "State Nature and Historic Preserve" by
dedication to and acceptance by the General Assembly. Thus
a public purpose for open space does exist and land that
qualifies as open space can be acquired by local governments.

Assistin Authorit

The Department of Housing and Urban Development is
authorized to make 50 percent grants for acquisitions and
development of open space in urban areas to local and state
governments if needed to carry out a comprehensive plan
element  U.S.C.A., Tit1e 42, 1500  a!  b!!.

Grants can also be given to local and state governments
for the acquisition of open space in undeveloped areas which
will guide future urban development. The limit of such
grants is 75 percent of the cost of acquisition  U.S.C.A.,
Title 42, 1500  c! �!!.

~liiabilit

The political viability of purchasing fee simple inter-
ests in property is largely determined by the local politi-
cal climate and the use for which the property is purchased.
Land acquisition is in itself a sensitive operation due to
the amounts of money generally involved and the complicated
nature of transactions between a local government and its
citizens.2 The use of condemnation proceedings to acquire
property is, of course, more politically volatile than ac-
quisition by conventional purchase.

The expense of fee simple acquisition seriously reduces
the utility of this technique. The level of expertise of
the local government can influence the cost of acquisition.
Expertise in securing state, federal and private grants for
acquisition; in stimulating donations of property from pri-
vate sources; and expertise in all phases of the acquisi-
tion procedure  including apprai!als and negotiation! can
reduce acquisition expenditures.

All levels of government use fee simple acquisition
and are equally suited to using this tool, depending on the
purposes for which the land is acquired.
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Where It Has Been Used and To What Effect

Virtual]y all local governments use fee simple acqui-
sition, usually to acquire locations for public facilities
such as fire stations, schools or parks. Some programs that
are designed to achieve less traditional objectives are:

l. Boca Raton, Florida, started a land acquisition pro-
gram for the purpose of expanding public access to the beach
front. By November, 1973, almost 74 acres of beach front
had been obtained. The city IIad spent about $17 mi111on for
acquisition as of July, 1974.

2. Boulder, Colorado, initiated a greenbelt program
in 1967 which is purchasing foothil]~ land on the outskirts
of the city for scenic preservation. As ~f 1973, it had
bought or optioned more than 2,700 acres.

3, Palo Alto, California, allocated $4 million to be-
gin an acquisition program of foothills surrounding the city.
The program is the result of a development study which con-
cluded that it would be cheaper fiIr the city to buy the land
than to allow it to be developed.

Challenges to a local government's authority to purchase
 rarely litigated! or condemn property are infrequent. The
big issue is generally price and not authority. When the
authority to condemn is challenged, it is usually on the basis
of the "public use" clause in both the North Carolina and U.S.
constitutions.  See above, Introduction to Land Acquisition
for a discussion of the public use doctrine.!

Focus

Fee simple acquisi tion by a locality for purposes of
providing open space or 'land for recreational uses may at the
same time protect the land from uses which have serious en-
vironmental costs. The benefits of acquisition often accrue
to different groups of residents  e.g. residents across town
may not benefit much from a small park!. Since the general
public pays for land purchases, this technique has the effect



of distributing the costs and benefits of acquisition dif-
ferentially. Regardless of the intended use, fee simple
acquisition gi ves the local government more control over
the development options of a particular site than any other
technique.

1 Michael E. Gleeson et al., Urban Growth Mana ement
S s tems: An Eva 1 ua t i on o f Po I i c Rel ate Res earc h Mi nnea-
po is: Schoo of Pub ic ffairs, University of Minnesota,
1974!, p. III-Z.

2Charles E. Little, Challen e of the I and  New York:
Pergamon Pr ess, 1968!, p. 38.

Id., pp. 33-41.

Gleeson et al., p. II-18.

Id., p. I I-23.

Robert Cahn, "Where Do We Grow From Here?"
and Control of Growth, I, ed. R.W. Scott et al.
D.C.: Urban Land Institute, 1975!, 73.

7 Id., p. 71.
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Acquisition of Less Than Fee Interests

Ownership of property consists of a bundle of rights,
which may be purchased in whole or in part. Fee simple own-
ership includes the entire bundle of rights, while a less
than fee interest constitutes some lesser bundle of rights.
An easement is an example of less than fee interests in land.
Easements convey some set of legal rights over land to a sec-
ond party, while retaining basic title and ownership with the
first party,

Easements may be affirmative or negative. An affirma-
tive easement is a right to use land, A governmental body
which wants to establish a system of hi king trails may pur-
chase an easement from the property owner which would grant
to the public the right to hike on certain parts of the pro-
perty . A negative easement will prevent the owner of land
from using it in certain ways' A local government may buy
a scenic easement in order to prevent the owner from doing
anything which would destroy the aesthetic attractiveness of
the property.l Easements are particularly useful tools when
regu'Iation will not do the job and fee simple acquisition is
not necessary or desirable.

~Author it
In addition to the ability to acquire easements under

the general power of eminent domain, North Carolina counties
and municipalities are authorized to acquire easements "in
order to preserve, through limitation of their future use,
open spaces and areas for public use and enjoyment"  Open
Spaces Acquisition Act, N.C.G.S. 'l60A-401 et ~se .!. In most
cases, the types of easement obtained under the Open Space
Acquisition Act wi11 be easements in gross, which means that
there is no adjacent property which is benefited by the ease-
ment . The North Carolina Supreme Court has held that ease-
ments in gross are interests which are personal to the gran-
tee  the party to whom the easement is granted! and terminate
at the death of the grantee. However, when the grantee is a
local government, the easement would presumably continue as
long as the local government exists.~ Many states have
found it desirable to enact legislation that has the effect
of reducing the property tax on land for which an easement
has been granted. The North Carolina Trails System Act
 N.C.G.S. 113A et ~se .! allows changes in value which are
the result of an easement  granted to the Department of Admin-
istration pursuant to the Act! to be taken into consideration



in the assessment of the land for tax purposes. The Open
Space Acquisition Act does not contain a similar provision .
However, there is a strong argument that property tax relief
is available in the absence of such legislation:

G .S. 105-317 a !�! requires the appraiser to consider
several items, including zoning and "any other factors
that may affect its value ." A conservation easement
resembles in some ways a zoning restriction, which is
specifically mentioned in the statute, and it is
clearly another "factor that may affect" the value of
the land. In a revaluation year, then, the grant of
an easement would have to be taken into account by the
appraiser and would result, in many cases, in a reduc-
tion of the tax value of the property. . . . In non-
revaluation years, the situation is somewhat mare
difficult. . . . It can be argued that the grant af
a conservation easement by the !andowner and the ac-
ceptance af the gr ant by the governmental unit should
be treated the same as a zoning change--as a "circum-
stance external to the property" requiring reappraisal
under G.S. 105-287 b!�!.3

The political viability of this technique is essen-
tially the same as that of fee simple acquisition. A more
important impediment to the effective use of this technique
is the fact that a large part of the general public is not
familiar with easements and is reluctant to get involved in
a transaction with the local government due to their un-
certainty about the technique,4

The technical limitations on the use of this technique
are money and expertise . The cost of acqui ring an easement
that restricts development in an area that is developing

be almost as great as buying a fee simple interest,5
There are several attri butes of easement acquisition which
reduce the overall cost. When a fee simple interest in
property is purchased by a local government, the land is
taken off the tax rolls. When an easement is purchased, the
property is still taxed. Even when the taxes are reduced on
the property subject to the easement, the government may
come out ahead for two reasons . First, property restricted
by this kind of an easement may not require many municipal
services. Second, the lower taxes are commonly recouped
through increased valuations on nearby property which is made
more valuable by the assurance that neighboring property will
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not be despoiled by development.6 Another attribute which
makes th1s technique cheaper than fee simple acquisition is
that the owner of the property has the responsibility for
maintenance.

Relatively few 1andowners are wealthy enough or public-
spirited enough to give away title to their property, but
many may be willing to g1ve an easement, particularly if the
valuation of their property is decreased for tax purposes.
A gift of an easement to a local government can also enable
the ow~er to deduct the value of the easement from his or
her income tax as a charitable gift.7

North Carolina 1egislation does not include provisions
for penalties to be imposed when the conditions of an ease-
ment acquired under the Open Space Acquisition Act are vio-
lated. Local governments must enforce the easement by suing
the landowner. The cost of enforcing an easement  through
a civil action! is a cost not incur ed in fee simple acqui-
sitionn.

The expertise required to make the most effective use
of this technique is the ability to anticipate development
pressure, Once development pressure exists, the cost of
acquisition approaches that of fee simple acquisition. Legal
expertise is also required for easement acquisition. Ease-
ments often must be tailored to the ind1vidual parcel of land.
The terms must be expl1cit in order to give the landowner suf-
ficient notice of what rights have been relinquished. Failure
to spell out the rights of each party may result in renego-
t1ation with the landowner over some use not excluded but not
specifically allowed for in the agreement or litigation re-
sulting from a misunderstanding. Both results are costly.

Where It Has Been Used and to What Effect
is tec nique as been use t roug out the United States.

An example of the cost saving aspect of this technique 1s pro-
vided by the Wisconsin Highway Commission which has purchased
scenic easements along many mi les of highway at about one-
half of the price of fee simple acquisition.lO The Blue Ridge
Parkway in North Carolina is also protected in some areas
through scenic easements.

The validity of this technique will not be successfully
challenged if there is enabling 1egislation and if the public
purpose test is met. The public purpose test was discussed
earlier in the introductory section on land acquisition.
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Focus

Acquisition of easements allows a locality to restrict
the uses of the land to those which are compatible with the
environment. By purchasing open space easements, the com-
munity can have a direct impact. on the direction of growth.
When a locality purchases an easement the general public
absorbs the cost. Since the benefits of an easement often
accrue unevenly to different groups, this technique has sig-
nificant distributional effects. Easements are often used
specifically for the purpose of limiting the development
options of a particular site, but they can also be used to
require a specific quality of development. For example, a
locality might purchase a facade easement which would pre-
vent property owners from changing the external appearance
of their buildings.

William A, Campbell, "Conservation Easements: An Effec-
tive Tool in the Environmental Kit," Po ular Government
 Chapel Hill, N.C... Institute of Government, April 1 973!,
p. 37.

! I .

Clyn Smith, "Easements to Preserve Open Space Land,"
1 Ecolo Law uarterlg 737 �971!.

4
Id., p. 741.

M. Moore, "The Acquisition and Preservation of Public
Lands," 23 Washin ton and Lee Law Review 283 �966!.

6
Id., p. 272.

7Smith, p. 741.

Id., p. 737.

Id., p. 735.

10
Campbell, p. 37.
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Advance Site Acquisition

Advance site acquis1tion involves the purchase of land
for public facilities in advance of actual need. This tech-
nique has enabled state and local governments to:  l! fore-
stall r1sing land prices caused by inf'lation, and �! preempt
pr ivate activities from developing those sites best suited
for pub1ic use.l

This technique is used under the authority of state
and local governments to acquire property. No additional
enabling legislation is required prior to its use.

The viability of' this technique involves considerations
identical to those discussed in the section on Fee Simple Ac-
quisitionn. This technique does reduce the monetary barriers
to fee simple acquisition, but nonetheless requires large
expenditures.

The technical limitat1ons on the use of' this technique
are funding and expertise. The main element of expertise
involved  in addition to those discussed under the section
on fee simple acquisition! is comprehensive planning capa-
bility. Localities that lack this capab111ty will not
generally be able to use this technique effectively.2

Where It Has Been Llsed and to What Effect
A survey con ucte >n 9 6 in icated that about one-

third of American cities with populations over 50,000 used
advanced acquisition programs. > Some examples which demon-
strate the cost savings aspect of the technique are listed
below.

Richmond, Virginia's master plan designates sites that
will eventually be acqui red by the ci ty . The city may ac-
qu1re the designated property whenever private construct1on
is contemplated for the parcel. The city's power to block
new construction in des1gnated sites means that it need not
purchase and demolish recently constructed buildings, Ac-
cording to a HUD study, the program produced a benefit cost
ratio of 2:1.4

The Board of Education of Montgomery County, Maryland
operates an advance acquisition program for school sites



which has saved an average of $37,000 for each of 17 sites
i ncl u ded in a HUD s tudy. 5

The State of California, through the Division of High-
ways, has financed advanced acquisition of highway rights-of-
way. It is estimated that the land purchased between 1952
and 1966 for $6Z.5 million would have cost $380.5 million if
acqui red when actually needed .

The courts have generally upheld the localities' right
to acquire land well in advance of actual need.> Advance
acquisition  condemnation for a future use! was recognized
by the U.S . Supreme Court as early as 1 923 in the case of
R'nd L A 1 C t , 26Z U.S. 700 �923!.8 A de-

Supreme Court, which upheld
the taking of' land for construction of a public airport
when there were only seven privately owned planes in the
county and n~ commitment from commercial airlines to use
the airport, indirectly supports this idea . There the
court said: " If the taking is in reality for the purpose
of making the property available for use by the public,
it is immaterial that in the immediate future, only a small
segment of the public will be likely to make actual use of
it."> 0

The concept of advance acquisition is indirectly sup-
ported in N.C.G.S. 160A-372 which allows a board of educa-
tion to reserve school sites in advance of actual need
when school sites are included in the local government',s
comprehensive land use plan. Whenever a subdivision is
submitted for approval which includes part or all of the
school site, the board can prevent it from being sub-
divided by acquiring it within 18 months.

Focus

If the advance acquisition program is administered
properly, the cost of land acquisition  including holding
costs! can be reduced.ll Although the primary emphasis of
such a program is to reduce acquisition costs, acquisition
will affect the development options of a particular site
and may influence the direction of growth since proposed
public facilities often attract adjacent development ~
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1David Brower et al., Growth Mana ement Throu h Develo ment

~ ~
Timin  Chapel Hill, N.C.: Center for Urban and Regional Studies,
1974 , pp. 119-121.

Id., p ~ 124.

3Id., p. 120.

4 Id ., pp . 122-1 23.
5

Id., p. 122.

Id., p. 123.

Id., p.135.

Robert J. Eckert, "Acquisition of Development Rights:
A Model Land Use Too1," 23 Universit of Miami Law Review
352 �969!.

9
Vance County v, Royster, 271 N.C. 53, 155 S,E.2d

790 �967! .

10Id., p. 60.
11 See, e.g., discussion of Richmond, Virginia s systemI

in text accompanying note 4.



Growth Management Land Banking

Land banking for the purpose of managing growth in-
volves the public acquisition of land for eventual use by
the government or resale to the private sector in order to
influence the character and timing of growth.l The land
bank accumulates a stock of real estate, and growth is in-
fluenced by decisions involving when to sell parcels, to
whom they should be sold, and what restrictions should be
placed on the use of the parcel.

There are no restrictions in the North Carolina Con-
stitution which limit the authority of the state to create
a land bank or engage in land banking. Local governments
would require enabling legislation by the N.C. General
Assembly in order to create a land bank because they have
only those powers expressly conferred and those necessarily
implied from express powers~ which do not include the
power to engage in land banking. However, under N.C.G.S.
160A-457, cities are authorized to acquire property appro-
priatee for "the guidance of urban development.' Such
property can then be retained for public purposes or
sold to any "person, firm, corporation, or governmental
unit." Although this is not specific authority for land
banking, it would seem to permit the advance acquisition
of land and its subsequent sale for growth management
purposes.

The political viability of land banking to control
growth has been stated as follows:

There are just too many people who have a legitimate
vested interest in maintaining the present pattern of
private land ownership, or who believe that they have
such an interest, or who are just philosophically op-
posed to a vast expansion of the public role in the
economy.3

Opposition to this technique centers on the following fea-
tures of land banking:

1. Land banking captures for the public appreciation
in land values which otherwise would go to landowners or
speculators.4
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2. Land banking reduces the cost of raw land not
owned by the land bank by eliminating the possibility of
land scarcities which are contrived by developers and by
disposing of property in the land bank at below market
prices.5

This tool requires an extremely high level of exper-
tise, particularly in the ar eas of estimating impacts of
the program on the overall land market, optimizing invest-
ment policies, land acquisition and financing.

In addition, lack of sufficient funds may preclude
the use of this technique by many local governments. The
amount of land required to carry aut the objectives of the
land bank depends on the objectives themselves, as well as
the p ysical, economic and social characteristics of the
area . but will often require more money than Iocal govern-
ments are willing to invest.

During the start-up period, revenues from the sale of
previously acquired parcels will be below expenditures.
Funds must be provided by other sources, the mast likely
being state atid federal sources or debt financing. The
problem with debt financing is that in order to secure
it, a Iand bank must pursue policies that are 'likely to
generate at least enough revenue to service the debt.
These policies in some instances might conflict with other
policies and objectives  such as keeping land prices low!.7

The problem of finances bears directly on the choice
of the appropriate land banking entity which is discussed
below.

Municipalities face several problems which limit the
possibilities of land banking at the focal level. First,
the problems that land banking tries to deal with are often
regional. A municipality's power of eminent. domain is
often restricted to its jurisdictional boundaries. Second,
most municipa'Iities do not have the financial resources to
initiate an effective land banking program .8

Alternatively, public purpose corporations can be set
up to operate in a broad geographical area . They are not
restr'ained by the constitutional limits on state and local
debt, and are relatively autonomous with no direct voting
constituency� .9 On the negative side, it is argued that



public corporations do not have sufficient accountability to
the public and that the primary legal responsibility of a
public purpose corporation is to its stockholders rather
than the general public .1O

Where It Has Been Used and to What Effect
So far, none of the states have adopted general purpose

land banking schemes. Most foreign land banks have been suc-
cessful but are carried on in such different economic, soc-
ia1, and political climates that their experiences are gen-
erally not considered to be transferable.'1 The preeminent
example of European land banking is Stockholm, which has
followed a policy of large-scale acquisition since 1904.
Public land banking has been instrumental in establishing
the 18 planned communities in the Stockholm area. Over
half of the city's population lives in areas acquired by
land banking.l~

Saskatoon, Saskatchewan has been able to keep land
prices down through land banking despite great population
increases. Land prices there are substantially lower than
in comparable Canadian cities.l3

Land banking for the purpose of managing growth wa~
challenged in the U.S. courts in Commonwealth v. Rosso. "
The use of the power of eminent domain by a Puerto Rican
land banking agency was challenged under the United States
and Puerto Rican constitutions.

The legislation under attack created a public corpora-
tion which was authorized to acquire land and keep it in
reserve for the public benefit, without any particular
use being designated for the land at the time of taking .
The landowners in the Rosso case claimed that the govern-
ment was prohibited from condemning private property until
there was a specific use for the land and a c1ear public
necessity for doing so. In upho1ding the legislation,
the court stressed the need to regulate land given the
large population and small size of the area . 5  The
particular land conditions af the Commonwealth are ci ted
as a reason why the decisipn has little relevance to the
continental United States.' j



The fact that the United States Supreme Court dis-
missed the appeal of the Rosso case is an indication that
the court agreed with the decision. But, assuming that
land banking is permissible under the U.S. Constitution,
the technique is still subject to challenge under the
North Carolina Constitution.

Whether or not land banking for the purpose of growth
management will be upheld in North Carolina will be di-
rectly affected by the North Carolina Supreme Court's
treatment of the "public purpose" requirement.  See
previous discussion of public purpose in section on
Acquisition: Introduction.! The direct resale of pub-
lic land to private developers has been upheld in the
case of urban renewal as a valid public purpose, and
urban renewal cases will undoubtedly be relied on in
arguments for the validity of land banking.

Focus

The primary emphasis of a land bank should be to in-
fluence the general geographic areas where growth wi11
occur and the timing of new development by the acquisi-
tion and resa1e of key parcels of developable land . A
land bank wi11 have a major distributional effect by cap-
turing increases in land values resulting from develop-
ment pressures. Thus the economic benefit of rising
land values will accrue to the general public  through
the 1and banking entity! rather than to individual land-
owners or speculators.

Hy imposing use restrictions on the land it resells,
a land bank can affect the density and quantity of growth
and the major types of development. Similarly, use re-
strictions can be designed to limit the development op-
tions of a particular site or to assure that new develop-
ment has the attributes or level of qua1ity that the
1ocality deems appropriate. Use restrictions might be
especia11y effective in reducing the environmental costs
of growth by imposing standards for development which are
compatible with environmental concerns.
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Transfer of Development Rights  TDR!

The basic concept underlying TDR is that ownership of
1 and gives the owner a bundl e of ri ghts, each o f whi ch may be
separated from the rest and transferred to someon~ else. The
right to develop the land is one of these rights. Under a
TDR system, an owner can sell this development right to an-
other property owner who is required by statute to collect a
specified number of development rights before developing his
or her own property'

Under a typical TDR system, the government awards develop-
ment rights to each parcel of developable land in the commun-
ity based on acreage or value of the land. The system is set
up so that no owner possesses enough development rights to
develop all of his or her property without buying some rights
from someone else. Persons sell their development rights on
the open market because they do not want to develop or are
prohibited by some regulation from developing their property.
Land for which development ri ghts have been sold cannot be
developed.

The system would work in the following way. Suppose "A"
owns four acres of land and the land has been allocated two
development rights. If "A" is required  by a regulation! to
have one right per acre in order to develop the land for com-
mercial purposes, "A" has two choices. First, "A" can develop
just two acres and use up all the allocated development rights.
In that case the remaining two acres cannot be developed be-
cause their rights have been transferred. Alternatively,
"A" can buy two more rights on the market and develop the
enti re four acres .

The use of TDR is predicted to eliminate substantially
the value shifts and inequiti es of zoning by allowing the
market to compensate owners who under a normal zoni ng scheme
would have the development potential of their land restricted
with no compensation.

In addition to bei ng proposed as a basic land use system
that can replace zoning, TDR has been suggested as a means of
preserving open space, preserving landmarks, preserving eco-
Iogically sensitive areas, and managing growth.3
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Most of the proposals for the TDR recognize that enabling
legislation will be required as authority for the system.
New York City has based one of its modified TDR systems on
existing zoning enabling legislation. That system, which is
discussed below, was overturned by a New York trial court
 though not for lack of statutory authority!. It would ap-
pear that enabling legislation would be needed in North
Carolina prior to the implementation of a TOR system. t

TDR runs counter to traditional notions of property
rights. The newness and novelty of the concept would appear
to render it politically unacceptable in North Carolina at
present. TDR requires a high level of expertise and staffing
in designing as well as administering the system. One pro-
posal for TDR suggests that in preparation major studies
would be required to investigate the costs and wastes of
present development practices, to document and analyze the
desirable ends to be gained by better regulations, and to
outline the rights of landowners as they are presently
served by zoning and as they might be better served by TDR.
An interdisciplinary team of economists, experienced land
developers, financiers, planners, lawyers, and physical
scientists should be assigned the task of developing several
model structures for the creation and precise legal and
technical definition of development rights, including a
thorough analysis of tax consequences and recording problems,
and the management of the market place structure for the sale
and exchange of development rights.5

Where It Has Been Used and to What Effect
TDR is currently in use in St. George, Yermont, and New

York City. St. George, a small town ot under 500 residents,
is located in a rapidly growing urban area, It is using TDR
as a means of controlling its growth . The town purchased 48
acres of land where the town will attempt, through zoning and
TDR, to focus its growth.

To develop the land designated as the village center
 which includes the 48 acres of town-owned land!, a developer
must purchase development rights from landowners outside the
village center. As explained by one observer:



The net effect of this plan is that the development will
be concentrated in the designated area and the owners of
land outside the village will be compensated by the sale
of their development rights for the loss of their right
to develop their own land. The rate of the deve1opment
of the vi llage will be regu'lated by the rate at which
the Town issues the certificates of development rights.<

As of January, 1978, a transfer of eighteen development rights
from thirty-six undeveloped acres had been executed in St.
George. In exchange for these rights, the developer received
a long-term lease on three acres of land in the city center to
bui1d eighteen housing units, an industrial building and a
commercial f aci 1 i ty.7

New York City designed a plan to preserve historic 'land-
marks on the TDR principle and a plan to preserve parks. His-
toric landmarks are almost never as large as their zoning
would permit. Often it is more profitable for a landmark
owner to tear down the building and construct a larger struc-
ture. The New York ordinance authorized landmark owners to
sell the squar e footage allowed by zoning which has not been
utilized to owners of' nearby lots. The purchasers of the de-
velopment rights can then exceed the bulk allowed by the zon-
ing regulations by the amount of square feet they purchased.
The purchase price compensates the landmark owner for pre-
serving the building.

After four years no transfers under the system had taken
place. The reasons postulated for the failure of the system
to win the confidence of landmark owners and developers are
�! inadequate analysis of the economic burden of landmark
owner ship and of the urban design consequences of the trans-
fer system, �! onerous administrative contro1s of dubious
necessity, �! general uncertainty of the program's legality,
and �! reliance on voluntary participation by landmark
owners.8

A second New York City ordinance which uses TDR prin-
ciples resulted from public opposition to a developer" s pro-
posal to build on two small private parks. The City Plan-
ning Commission responded by creating a special park district
prohibiting development on designated parks and requiring
that the development rights of those parcels be transferred
to owners of land in another separate area of the city ~
Owners of parcels who bought development rights were to have

55



their floor area ratio increased by as much as 20 percent.
The plans to preserve historic landmarks and parks based on
the TDR principle have been reviewed by the New York courts
but with mixed results.

The New York system designed to preserve parks was in-
validated in Fred R. French Investin Co. v. Cit of New York,
39 N.Y. 2d 587, 350 N.E. 2d 381, 385 N.Y.S. 2d 5 1976
The city's attempt to transfer the development rights from
private park land to other property was invalidated because
the marketability of the severed development ri ghts was "so
uncertai n and contingent" as to deprive the property owners
of the reasonable income productivity or other private use
of their property.

In Penn Central Trans ortation Co . v . Ci t of New York
42 N.Y. 2d 32 , 366 N.E. Zd 1271, 397 N.Y.S. 2d 914 1977
the plaintiffs challenged the Landmarks Preservation Com-
missions's refusal to permit the erection of an office
building over Grand Central Terminal. The New York Court
of Appeals held that there was no taking of private pro-
perty since the Terminal could be used to produce a rea-
sonable return in its present state, and the plaintiff
was not totally deprived of the development rights above
the Termina1 since they were transferable to other parcels
of land in the ar ea . In affi rmi ng this decision, the
United States Supreme Court found that the TDR scheme
mitigated the financial burden on the plaintiffs so that
the restriction did not amount to a taking of the plain-
tiff's property.10

The taking problem is not the only legal problem that
TDR faces. TOR conf1icts with accepted interpretations of
the uniformity provision in typical zoning enabling legis-
lation, i.e., that all regulations shall be uniform for each
class or kind of building throughout each district. Some
of the proposals are also likely to be chal1enged on equal
protection grounds by property owners who feel the system
has unfairly discriminated against them and on substanti ve
due process grounds by those who claim that the purposes of
TDR are not legitimate governmental objectives and/or that
the means are not rationally related to the objective.

In spite of the legal problems the concept faces, TDR's
advocates claim that the legal precedent exists and that judi-
cial approval, while not assured, is a good possibility.
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Focus

Mhen utilized as a basic land use system in place of
zoning, TDR influences nearly all of the characteristics of
growth identified in this report. The initial decision on
the number of development rights to be issued sets the over-
all density ot the community as well as the maximum quantity
of new development  at least until there is, an affirmative
decision to issue more development rights!. Under some TDR
proposals the quantity of different types and sub-types of
development is controlled by restricting the amount of land
that can be developed for a particular use. Alternatively,
the mix of uses can be controlled by a system which allocates
commercial rights, residential rights, and other types of
development rights instead of one general purpose kind of
development right. To construct housing, for example, a
developer would have to own a specified number of housing
rights.

TDR proposals generally suggest that the local government
desi gnate some areas where, for environmental or other rea-
sons, development is not allowed. The use of this type of
provision can direct growth away from particular areas, can
protect the natural envi ronment, and can limit the develop-
ment options of a particular site. Finally, TDR systems
possess what most commentators consider to be an equitable
mechanism for distributing the costs of development regula-
tion and the benefits of growth.

Jerome G. Rose, "Transfer of Development Rights: A
Preview of an Evolving Concept," 3 Real Estate l.aw Journal
331 �975!.

Rose, p. 337 . See also John J. Costonis, " Development
Rights Transfer: An Exploratory Essay,' 83 Yale Law Journal
96  l 973! .

3 Rose, p. 337.

In a recent survey of state legislative commissions
 thi rty-three states responding!, twelve jurisdictions felt
that TDR was not authorized under existing enabling statutes .
Five states felt that no enabling legislation was needed for
a TDR scheme while sixteen states, including North Carolina,
were unsure of the need for new enabling legislation . See
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Leonard V. Wilson, "Precedent Setting Swap in Vermont,"
American Institute of Architects, 59  March 1975!, 52.

7Merriam, p. 113.

8Costonis, p. 96.

9Donald Elliott and Norman Marcus, "From Euclid to Ramapo:
New Directions in Land Development Controls," 1 Hoffstra Law
Review 76 �973!.
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Compensable Regulation

A system of compensable regulations provides compensa-
tion to landowner s whose property values have decreased due
to land use regulations  usually zoning regulations!. Com-
pensation is provided to save restrictive regulations from
being struck down by the courts. While property may be
regulated to a certain extent, if the regulation is too
restrictive it will be recognized by the courts as a "tak-
ingg" of property by the government and invalidated by the
courts. To avoid that result, compensable regulation legis-
lation is drafted to give the government the option of com-
pensating the landowner for the restriction of his property
to prevent the regulation from being held unconstitutional.

It is not clear under North Caroli na law whether
specific enabling legislation is required for this type
of compensatory scheme. Arguably zoning enabling legis-
lation together with the power of eminent domain would
permit a local government to enact compensatory land use
regulations . However, absent enabling legislation, there
is no guarantee that the courts will approve the use of
compensatory regulations.

Viabil it
is type of compensatory system is not in use in North

Carolina, but appears to be politically feasible. However,
to the extent that this technique is viewed as a way of al-
lowing more extensive land use regulation, it will probably
arouse hostility among some property owners. Funding is a
major problem for compensatory systems, especially when
they are used extensively. In addition, some mechanism
would have to be developed to determine the level of' com-
pensation with an opportunity for appealing the value
determination to an administrative court or a court of law,

Where It Has Been Used and to What Effect
Compensatory sc emes are now eing used at both the

state and local levels. Rhode Island has adopted legisla-
tion which compensates owners of wetlands for restrictions
on their use.l At the local level, Dayton, Ohio passed an
ordinance restricting most of the land surrounding a nearby
airport to low-density uses, but provided an administrative
procedure whereby claims can be filed alleging an unconsti-
tutional taking. If the taking is proved, the city must
either raise sufficient funds to compensate the landowner
or allow the proposed development to take place.~



Compensable regulations could be challenged as
authorizing expenditures for non-public purposes and being
beyond the scope of enabling legislation. In addition,
the regulatory aspect of such an ordinance is subject to
challenge on any of the grounds used to test traditional
zoning.

In Cit of Kansas Cit v. Kindle, 446 S.W.2d 807
 Mo. 1969, a compensatory zoning ordinance was chal-
lenged as being beyond the power of the city and an un-
authorized use of public funds for a non-public purpose.
The ordinance restricted an area to low-density single
family dwellings even though there was increasing demand
for apartment buildings. In addition, there were provi-
sions for compensating landowners for any decrease in
property value caused by the restriction. The Missour~
Supreme Court held that the city had both the power of
eminent domain and the power to zone and there was "no
constitutional or statutory provision which prohibit[edj
the blending of the two powers. . . ." Even though
neighboring property owners were the primary benefici-
aries of the restrictions, the court also found that the
development potential of the area was being purchased
for a public purpose. The Missouri Supreme Court fa-
vorably viewed the exercise of "zoning with compensation,"
but it is uncertain how these issues will be resolved by
the courts of other jurisdictions.

Focus

There is increasing interest in the use of this tech-
nique and some form of compensation could aid in the ac-
ceptance of other growth management tools. However, since
extensive use of compensation would be infeasible for most
communities, and the legal status of compensable regula-
tion is very uncertain, the utility of this technique for
managing growth is unclear.

Ronald A. Shellan, "Compensable Regulations: Outline
of a New Land Use Planning Tool," 10 Willamette Law Journal
451, 454 �974!. For a thorough discussion of t e concept
of compensatory regulation and examples of the legislative
and judicial use of the tool, see Donald G. Hagman, "Com-
pensable Regulation: A Way af Dealing with Wipeouts from
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PUBLIC SPENDING

The power to spend is not specifically granted to the
General Assembly in the North Carolina Const~tution, or to
the cities by the General Statutes, although that power has
clearly been exercised and is considered valid.

The major limitation on the city's right to expend
municipal revenues is that the expenditures must be for a
pub'Iic purpose. The requirements for satisfaction of the
public purpose test under the spending power are generally
the same as those discussed under the taxing power.' Al-
though the question of public purpose is usua11y decided
on the specific facts of a particular case, two basic tests
are often used: that the expenditure is reasonably related
to the operation of the city government, and/or that the
expenditure promotes the general welfare of the community.
The first standard may be met when the city can demonstrate
that it is doing something it is authorized to do under the
Genera1 Statutes.'

The second standard may be a little more difficult todefine. The public welfare is not confined to pu!lic ne-
cessity, but may mean pub1ic convenience as well. The use
need not be for the benefit of every citizen in a community,
but may be for inhabitants of a restricted area, so long as
use and !e unfit are not for particular persons. interests or
estates.

Due in part to a lack of specific definition of public
purpose, the courts give substantial ~eight to the legis-
lative declaration of public purpose, and will generally
contradict that dec'Iaration only where the purpose is clearly
private or manifestly incorrect.

The major challenges with regard to the spending power,
however, may result from a city's decision not to spend.
Host of the services provided by a city are extremely expen-
sive and are essential to the growth and development of the
cormunity. The North Carolina statutes and case 1aw rele-
vant to this question are discussed below in the section an
capital programming.
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Broader constitutional issues are discussed below in
the section on development timing, as these comprehensive
regulations are most often the context in which the con-
stitutional issues are raised. The discussion of these is-
sues in specific sections by no means indicates, however,
that they are relevant only to those specific topics.

1

Green v. Ki tc hin, 229 N.C. 450, 50 S.E. 2d 545
�948!

2

Keefer v. Town of Lake Lure, 246 N.C. 252, 141
S.E. 2d 252 �965!

3
I<I.

4Denni s v. Ral ei gh, 253 N.C. 400, 116 S.E. 2d 923
�960!



Capital Programing

A capital program is usually a timetable by which a city
indicates the timing and level of municipal services it in-
tends to provide over a specified period of time. Generally,
the program is laid out for a five to ten year period, although
it may be shorter or longer according to a town's confidence in
its ability to predict its future needs.

Capital programing can be used by itself as a growth man-
agement technique. By tentatively committing itself to a time-
table for the provision of capital for the extension of city
services the city can control its growth to some extent, es-
pecially where the surrounding area is of such a nature that
provision of on-site sewage disposal and provision of water
are unusually expensive. Few developers will be able or wil-
ling to put up sufficient capital to develop land according
to a schedule different from that of the city's capital pro-
gram . Both developers and planners can benefit from the
relative certainty that such a program provides.

The capital program is far more effective, however, as a
part of a more comprehensive growth scheme. In addition to
formulating a timetable for the provision of services, a muni-
cipality can regulate the extension of and access to munici-
pal services.  Another technique used in conjunction with
capital programing, a development timing ordinance, is dis-
cussed in a separate section.! In general, the manipulation
of utility extension policy has two types of effects. A de-
cision not to extend services to a specified area or not to
expand current facilities can make development prohibitively
expensive or put a limit on the growth of the city as a
whole. By coordinating its utility extension policy with
its comprehensive plan, a community may control the location
of development.

There are a number of advantages in the use of a utili-
ties extension policy to control growth. It is generally less
expensive than land acquisition and less subject to legal chal-
lenges. By making the serviced land more attractive for de-
velopment than generally less expensive land in outlying areas,
it reduces the necessity of county or area-wide land use regu-
lation. It is less subject to change over time than are zon-
ing regulations. And finally, it puts a limit on the growth
potential of the community without opening up the broad con-
stitutional challenges available under more thorough develop-
ment timing and permit limitation schemes .
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Regulation of access to faci11ties can be an effective
tool insofar as a town can control the number of users that
can connect to 1ts water and sewage d1sposal systems, and
the number of entry points to its streets and highways . Ac-
cess is especially important to the timing of growth in that
through the use of the permit-letting power a city can coor-
dinate the actual provision of services with its fiscal
capability to expand.

~Au t ho r i t
The power to draw up a capital program is not explicitly

granted ta cities by the General Statutes of North Carolina,
although the authority is granted to issue revenue bonds
under N,C.G.S. 159-83, and general obligation bonds under
N.C.G.S. 159-48. The requirements for the preparation, fil-
ing, and content of the city budget are found in N.C.G.S.
159-11 to 159-13. A capital program would merely require
the use of these powers in conjunction with one another and
a city 's engineering and planning off1ces.

Authority to construct and maintain electr1c power gen-
eration, transmission and distribut1on systems, water supply
and distribution systems, and sewage collection and disposal
systems is granted to cit1es under N.C.G.S. 160A-312. Cities
are further granted the authority to finance the construction
of' such systems by N.C.G.S. 160A-313, to fix and enforce rates
to be charged for use of the systems by N.C.G.S. 160A-314,
and to require that landowners within the city limits connect
to the system under N.C.G.S. 160A-317 .

~Vt a b i 1 i t
Capital programing generally requires the staff and ex-

pertise to engage in long-range plann1ng. Consideration must
be given to the projected demand for facilities, capability
of the current systems, projected revenues and expenses with-
in the city budget, and the environmental constraints affect-
ing the system.

The political viability of an extension or access policy
depends on how restrictive it is. A moderately restric-
tive program will be far more palatable to developers and
residents than will a very restricti ve policy . To the extent
that the restrictions increase the value of the homes of the
current residents, however, those residents may be inclined
to support them .



Where It Has Been Used and to What Effect
Many North Caro ina municipa ities, particularly the

larger ones, use capital programing.

The use of utilities extension as a part of a growth
control strategy is cordon. It has been used with varying
success in a number of areas, including Montgomery and Pr~nce
George's counties in Maryland; Ramapo, New York; and Boulder,
Colorado . It is difficult to evaluate the success of this
tool in particular, because it is almost always used in con-
junction with such other tools as capital programing, access
to existing facilities and general zoning restrictions . In
1974, the City of Durham, North Carolina enacted a utilities
extension policy, the effect of which cannot yet be determined.

Before water supplies became abundant, Pinellas County,
Florida regulated access to existing facilities. The Board
of County Commissioners required all building permit applica-
tions to be reviewed by the County Water Department if a
development was located in an unincorporated area and pro-
posed to hook up to the county water system . The developer
had to apply for a water allocation as part of the building
permit application, and a water allocation had to be granted
before the building permit could be issued.l

In and of itself, a capital program is subject to chal-
lenge only if its elements fail to meet the procedural and
substantive requirements of the Local Government Finance
Chapter of the North Carolina General Statutes  Chapter 159!.
Where the program proposes to restrict growth to any substan-
tial degree, it may be challenged on constitutional grounds
 see section on Development Timing!.

The use of utility extension policy as a tool for con-
trolling the growth of a city is somewhat limited by the
statutory and case laws of North Carolina� . Within the city
limits a city is required to provide equal service to all in-
habitants, once it provides service to any inhabitants,~ and
the city may require inhabitants to connect to the city sys-
tems.3

The city may extend utility services beyond the town
line, but only wi thin reasonable limits and for the public
benefit,4 but is under no duty to do so,5 A city must con-
sider, in extension beyond the town boundaries, the amount
of territory to be serviced, its distance from the town
and the effect extension will have on customer rates and
the town's capital debt structure.<
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If a city decides to extend services beyond the town
line it has a certain amount of discretionary power to con-
dition the provision of those facilities, and to set the
rates to be charged for those services. Because the agree-
ment to provide services to extraterritorial areas is of
a contractual nature, the city, in its proprietary capacity,
may require that specific conditions be met, it would seem.
And because the city is under no duty to provide services,
those conditions may vary substantially with the particular
circumstances, absent equal protection problems .

Although the city is also allowed to set rates for the
use of its services, this aspect is perhaps subject to
greater restraint in that rates charged to all extrater-
ritorial customers must be substantially similar to avoid
equal protection problems. Charging substantially higher
rates wi'll not be held discriminatory when it applies alike
to all extraterritorial customers, and so the city may only
use this method to discourage all growth outside the city
limits and may not simp1y discourage or encourage growth
in a particular direction.

With regard to areas which the city intends to annex,
it has little discretionary power with regard to the pro-
vision of services . Under N .C .G .S . 1 60A-35   for ci ties of
less than 5000! and N.C.G.S. 160A-47  for cities of 5000
or more!, the city must make p1ans for the extension of
services to an area which it proposes to annex, and those
plans must set forth the proposed method of financing such
extension. That duty cannot be delegated.>

The city may be subject to equal protection chal-
lenges if it fails to allow access to a developer after
i t has granted access to a similarly situated developer.
Thus, a city should restrict access on1y in accordance
with a comprehensive growth plan, and a record should be
kept of the reasons for acceptance or denial in each case.

Focus

A capital improvement program  CIP! coordinated with
extension and access policies provides a signif~cant amount
of control over the location and timing of growth as was
explained above. Another characteristic of growth which
these tools influence is cost. Environmental costs can
be avoided if the CIP is effective in directing growth
away from environmentally sensitive areas. The costs of
the infrastructure required by new development  e.g ., new



roads, sewage lines! can be reduced by schedu'Iing and pro-
viding services in an orderly and efficient manner. Capi-
tal expenditures are a major expense for most communities,
and they are usually financed by a bond issue which taxes
both those already residing in the community and future
residents . The length of time required for debt retire-
ment has a significant impact on the relative tax burdens
placed on these groups . In addition to having this di str i-
butional effect, it seems that a CIP can be used to justify
a limit on population growth. Financial inability to ab-
sorb a new development may be a legally acceptable justifi-
cation for limiting population. This inability would be
reflected in the level of services contemplated by the CIP.

1Michael E. Gleeson et al., Urban Growth Mana ement
S stems: An Evaluation of Polic Related Research Minnea-
po is: Schoo of Public Affairs, University of Minnesota,
1975!,p. II-68. For an update on the Pinellas County

State, Re ional and Local Develo ment Mana ement S stems,
Vol. I University of Minnesota: Hubert H. Humphrey Insti-
tute of Public Affairs, 1978! I-ll.

Ful gham v . Town of Selma 238 N .C . 1 00, 76 S .E.2d 368
�953! .

G,S. 160A-317.

4Town of Grimesland v. City of Washington, 234 N.C. 117,
66 S.E.21 794 �952!.

Ful gham v . Town of Selma, 238 N. C . 1 00, 76 S .E.2d
368 �953!

See generally Public Service Co . of N.C., Inc. v. The
City of Shelby, 252 N.C. 816 �960!.

In re Annexation Qrdinance, 255 N.C. 633, 122 S.E.2d
690 �961!.

68



Urban and Rural Service Areas

The designation of urban and rural service areas is one
way in which a city or county may generate its tax revenues
on a more equitable basis. The taxing authority classifies
each parce'I of land within its jurisdiction according to
whether or not it is slated to receive services  i .e., as an
urban or rural service area!, and imposes a higher tax rate
on those parcels which are to receive services .

The logic behind the use of this tool is that those
areas which are receiving minimal or no services are not
putting as heavy a burden on the governmental revenues as
are those areas which do receive services. User fees paid
by the heavily serviced areas do not compensate for the enor-
mous expenditure of capital for the initial provision of
facilities, and arguably, the nonserviced areas should not
be forced to bear the additional costs until services are
extended.

This toot is probably most equitable and least open to
constitutional challenge if applied in conjunction with a
capital program and sewer extension policy which will assure
that the benefit of services will be conferred only on those
who have borne thei r share of the burden of increased taxes .

This tool will probably be most effective if used in
conjunction with a regulatory program which restricts devel-
opment to the serviced or designated areas. Without such a
regulatory scheme i t is possible that the land which is
designated "ruraI" will become more attractive for develop-
ment due to lower tax bills, and thus, lower land costs.

There is no authority in the North Carolina General
Statutes for the designation of urban and rural service areas,
to which different tax rates might apply. Under Article V,
Section 2 �! of the North Carolina Constitution, however,
the General Assembly does have the authority to specify
c'Iassifications of real property to which different tax rates
may apply. That authority is non-delegable with regard to
real property, and so clearly cities and counties do not
have the authority to set up classifications systems on their
own.

However, it is arguable that a county or municipality
could achieve the same results through a revaluation of proper-
ty. Under N.C.G.S. 105-317 a! l!, in determining the true value



land, the local appraiser is required to consider the advan-
tages and disadvantages of a tract of land as to location,
zoning and any other factor that might affect its value.
Certainly the likelihood of receiving municipal or county
services essential for development is a factor which should
be taken into account in the appraiser 's calculations .
 See previous discussion under Acquisit~on of Less Than
Fee Simp1e Interest.!

The land classification system developed for planning
under North Carolina's Coastal Area Management Act  CAMA!
provides for the division of county and municipal lands ac-
cording to whether or not services wil1 be provided within
the next ten years. This system not only provides the
basis for a capital improvement program but also a differen-
tial taxing scheme following the urban and rural service
area concept. If legally pe~mitted in North Carolina, tax
rates based upon the present and future availability of
services would aid the implementation of the completed
CAMA plans .

Since a taxation scheme based on the designation of urban
and rural service areas is a natural adjunct to a capital im-
provement program, except for determination of the applicable
tax rates, once a municipality or county has engaged in long-
range capital programming and p1anning no additional techni-
cal expertise would be required.

The political viability of the differential taxation of
urban and rural service areas may depend on the level of in-
creases in tax rates which occur in currently serviced areas.
Needless to say the scheme would be very popular to the ex-
tent it reduces taxes in non-serviced areas.

Where It Has Been Used and to What Effect
is too is use in t e as vi e, Tennessee Metropoli-

tan government. It has not been in effect long enough to as-
sess accurately its effectiveness.

ype of tool is open to challenge as violative of
the uniformity of taxation language found in most state con-
stitutions. It has been upheld, however, by the Tennessee
Supreme Court with regard to its use in the Nashville Metro-
politan area.~ The Nashvi11e City and Davidson County govern-
ments were merged with the consent of the voters. In lieu
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of the previous property tax system, in which the county levied
an additional tax on its own residents, the county was divided
into a general service district and an urban service district,
and a separate tax rate was applied to each. The court found
the new system to be substantial Iy the same as the previous
entity. Thus, the court found no reason why a different tax
rate could not be administered ta the new system as it had
been under the old system, based on the provision or lack of
urban services. The court seemed to put substantial emphasis
on the intent of the framers rather than the actual construc-
tion of the constitutional provision involved, which may limit
the usefulness of this decision i n other jurisdictions or under
a different set of facts,

Focus

This technique reduces the costs of providing municipal
services in that premature  and inefficient! extension of
services to sparsely settled areas is not allowed. Through
its tax component, this technique distributes the costs of
services only to those who receive them. If rural areas
cannot be developed without water and sewer services e~ther
because of environmental constraints or other prohibitions,
growth in these areas will be forestalled and its timing
controlled by the municipality 's decision on where to re-
zone for urban services.

See Frazier v. Carr, 210 Tenn. 565, 360 S.W.2d 449 �962!.
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Annexation

Annexation is the means by which a city increases its
land ar ea. The procedure for annexation is controlled by
statute. Generally the area to be annexed must be contigu-
ous to the city, but provision is often made for the annexa-
tion of noncontiguous areas under certain conditions. As a
precondition to annexation a North Carolina city must demon-
strate that it has a plan to extend services to the area  see
N.C,G.S. 16DA-47!. Annexation procedures may originate with
the city, or the residents of the area to be annexed if that
area is not conti guous to the city . The city 's power to an-
nex is not absolute, however. If 15 percent of the qualified
voters residing in an area which a city proposes to annex
sign a peti titon calling for a referendum, a city must call
that referendum and a majority of the so qualified residents
must approve.

~Author1t
Power to annex is granted to the cities by N.C.G.S.

160A-Z4 to 160A-58.6. The statutes generally cover the
rights of a city to annex, the duties of a city which
attempts to annex and the procedures to be followed in the
annexation process.

N.C.G.S. 160A-35 governs annexation by cities under
5000 population while N.C.G.S. 160A-47 describes the proce-
dures far annexation by cities of greater than 5000 popu-
lation,

Y~ia bi1 i t
The di fficul ty of compiling the annexation report re-

quired by statute which includes maps and plans for the pro-
vision of services will vary from situation to situation.
However, the procedural prerequisites to annexation are prob-
ably less of a stumbling block than po1itical opposition to
annexation.

'Inhere It Has Heen Used and to Mhat Effect
Yirtua y a municipa itches at some point exercise

their annexation powers .

Most of the challenges to annexation in North Carolina
have been based on procedural defects. Constitutional ques-
tions might arise on an Equal Protection ground if a city were
to select arbitrarily those areas it would annex, but a city
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must only show a rational basis for its annexation policy.
Thus it would seem that a city with a comprehensive plan and
growth policy based on an evaluation of the relevant environ-
mental and social factors involved in annexing specific areas
would be able to pass constitutional muster.

Focus
The use of annexation policy as a land use control is

fairly clear. Because the decision to annex is discretion-
ary, a city may direct its growth to areas which are best
able to support development, favoring development in areas
closest to existing services and disfavoring development in
areas of environmental sensitivity� . To the extent that
growth is gui ded i n thi s fashion, the cost of service pro-
vision and the amount of environmental damage can be reduced .
Further, a city may control the timing of its growth to en-
sure that municipal facilities are capable of bearing the
additional load . Annexation is particularly effective when
used in conjunction with a utility extension policy, as the
primary difference between annexed and non-annexed 1and is
the duty to provide utilities servi ce, Additionally, de-
pending on how it is used, annexation affects the quantity
of a municipality's growth. To the extent that annexed 'Iand
becomes subject to stricter development controls, the quan-
tity of growth may be reduced . Dn the other hand, annexa-
tion can be used to increase the physical size and population
of a municipality.
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Development Timing

Development timi ng is a process which puts limits on the
physical and demographic growth of a town which is under sub-
stantia1 pressure to expand its services to provide housing
for an expanding population. A timing ordinance is usually
set up to coordinate that expansion with the town's fiscal
ability to prov~de services, and further, is connected with
a town's comprehensive plan in order to control the quality
of the development.

The power of' a development timi ng ordi nance lies in the
fact that certain services essential to the development of new
housing, i .e., sewage disposal, water supply a nd roads,
are so expensive that a developer must usually rely on a
municipality to provide the capital for them . Thus, a muni-
cipality can exert substantia1 leverage on the location of
and timing of growth through denial or provision of municipal
services.

Development timing ordinances are enforced by means of
the munici pa1i ty's control over the permit-letting process,
and justified by its connection with a comprehensive plan.
These ordi nances require that a permi t be i ssued for each
dwelling constructed, and that the municipality may condition,
or, absent constitutiona1 restraints  see discussion of legal
issues!, completely deny any development on land within its
jurisdiction on the basis of the current or anticipated lack
of services, even though the municipality would generally be
held responsible for their provision . Using a comprehensive
plan to delineate the location and type of' development de-
sired and a capital program to schedule the provision of
services, the city can make available to the developer with
reasonable certainty information concerning when the develop-
ment of a special parcel will be allowed and the type of
development that will be allowed.

The comprehensive nature and extended duration of' the
ordinance offer a far more stable atmosphere in which a city
may protect those land-related assets which are most precious� .
The thorough research and survey work which are necessary for
the applicati on of an ord~nance to a speci fi c area should
provide the city with substantial justifi cation for its
judgment as to ability of specific areas to support various
degrees of development.



Hunicipalities in North Carolina have been granted the
authority to regulate development within their jurisdictions
by the General Assembly. Under N.C.G.S. 160A-381 a city is
empowered to regulate the development which takes place with-
in its jurisdiction through the general police power, and in
the issuance of permits, a buildi ~ g inspector is require
to f'oil ow the provisions of those regulations literally.

Cities are futher empowered to regulate the subdivision
of land within their jurisdiction. Under N.C.G,S, 160A-372,
a city may enact a subdivision control ordinance to provide
for orderly growth and development. Although the statute
appears to stress the positive regulation of subdivision de-
velopment, it recognizes the right to condition development
on the provision of community service facilities in accord-
ance with municipal policies and standards. N.C.G.S. 160A-
373 allows the city to condition further the right to
develop on the approval of either a planning agency or the
city council, or both.

While the above statutes have been sufficient to grant
cities the power to enact genera! Euclid type zoning ordi-
nances, the extensive control over growth and development
envisioned by a development timing ordinance is arguably
not within the statutory grant of authority. There is no
relevant case law in North Carolina, but a development tim-
ing ordinance has been challenged in Ramapo, New York, as
an exercise of power not granted to the city by the state
legislature.2 The plaintiffs argued that there was no grant
of authority to control the timing of development, and that
the purpose for which the ordinance was enacted was not
authorized by law. The highest court in the State of New
York held that although the State Zoning Enabling Act
did not specifically authorize a development timing ordi-
nance, such power was implied in the legislation. The New~ 3

York enabling legislation is substantially similar to that
found in the North Carolina statutes. Further, under N.C.G.S.
160A-4 the legislature indicated that the provisions of that
chapter be broadly constructed "to include any additional
and supplementary powers that are reasonably necessary or
expedient to carry them into execution and effect."

Yiabilit
s discussed below in the section on Legal Issues, the

level of staffing and expertise required to implement a
development timing ordinance is beyond that which is available
to most municipalities . In addi tion to technical problems,
the political viability of this tool is questionable. In



some cities where this tool has been implemented, developers
and construction interests have strenuously fought these
ordinances.

Where It kas Been Used and to What Effect
Development timing ordinances have been enacted in two

cities in the United States � Ramapo, New York, and Petaluma,
California . Both ordinances have been chalIenged in the
courts and a discussion of the results of those challenges
can be found below.

Constitutional objections to development timing ordi-
nances are generally based on four grounds: substantive due
process, the taking issue, the right to travel, and equal
protection of the laws.

Substantive Due Process--The substantive due process
argument is based upon language in the Fifth and Fourteenth
Amendments to the U.S. Constitution, and contains two ele-
ments: first, that the objective of the ordinance must be a
legitimate governmental objective, and second, that the regu-
latiotis imposed by the ordinance must be rationally related
to the objective.

Two recent cases concerning development timing ordinances
have involved such due process issues, and have been decided
in favor of the municipalities . Th~ case of Golden v . Plan-
nin Board of the Townshi of Rama o involved the town of
Ramapo, New York, which is ocated about 25 miles from New
York City and which had come under substantial growth pres-
sures in the middle and late 1960's. Following extensive
studies on the capacity of the land within the town boun-
daries, the public services available, population trends
in the area and other factors related to the population
growth in the area, the township adopted a Master Plan
which sought to keep the town's population i ncrease at a
moderate level, and to preserve the rural, semirural and
suburban character of the community� . A Comprehensive Zoning
Ordinance was then enacted designating over 90 percent of
the available land for residential use, much of it with large
minimum lot sizes.

The third step consisted of the adoption of a six-year
Capital Budget based on studi es of the sewer and drainage
systems, and the demands of the Master Plan. The township
further adopted a Capital Program which provided for the
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location and timing of the basic services for the subsequent
12 years, which would put the township at its maximum desi r-
able development capacity. To tie development to the Capital
Program, the township further enacted an Amended Zoning Ordi-
nance which required the developer to obtai n a special use
permit from the Town Board before he could begin construc-
tion . The permit would be issued only when a certain number
of public facilities were available in the area. The devel-
oper could either wait until the township had put in the facil-
ities, or show evidence that he had provided them himself.

The ordi nance was upheld by the highest court in New
York State. The court found that the purpose of the ordi-
nance, directing the growth of population through a phased
development ordinance, was within the scope of the traditional
zoning purposes recogni zed as valid in Euclid v . Ambler.5
Recognizing the usual presumption of validity granted to a
legislature's judgment as to the sufficiency of the relation-
ship p between the regulations and the permissible governmen-
tal objective, the court upheld the ordinance as a valid
means of serving the welfare of the community .

The case of Construction Industr Association of Sonoma
Count v, Ci t of Petaluma involved a small town near San
Francisco which found itself under growth pressures similar
to those in Ramapo. Following studies by the city planning
department, the city council adopted an official growth
policy in 1971. The plan created an "urban extension line"
beyond which the city would not annex land or extend services
for the next 15 years . Within the line the number of bui lding
permits to be issued yearly was limited to 500, approximately
one-third to one-half of the estimated market demand. As in
Ramapo, permits were issued to a developer on the basis of a
competition in which various proposals were rated according
to an "intricate" system which is apparently not as forth-
right as the Ramapo system.

The Federal District Court held the ordinance to be un-
constitutional, primarily because it violated the plaintiff's
right to travel, but also noted that the purpose of the ordi-
nance was to exclude prospective residents, and thus, was
illegitimate in the absence of showing of a compelling state
interest.7 The Ninth Circuit Court of Appeals reversed, how-
ever, finding that the plan was not excIusionary, furthered
the legitimate state purposes of preservi ng Petaluma's small
town character and avoiding the social and environmental
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problems caused by an uncontrolled growth rate, and bore a
rational relationship to that purpose,8 The U.S. Supreme
Court has declined to review the Circuit Court decision.>

There is no statute in North Carolina recognizing the
control of growth as a legitimate state purpose, and there
have been no cases decided on that issue.

The Takin Issue--The taking issue is based on the Fifth
and Fourteenth Amendments of the U.S. Constitution which
prohi bi t the taki ng of private property by government for a
public use without just compensation. Where a regulation on
the use of certain parcels of land is so restrictive as to
constitute a confiscation of the land, the courts will invali-
date the regulation or requi re that the owner be compensated .

The taking issue was litigated in ~gama o, as the plain-
ti ffs contended that the development of some land within the
area was prohibited for as long as 18 years, and that such
strict regulation amounted to a taking. The court disagreed,
however, holding that development of the land was not per-
manently prohibited, but only temporarily denied. Although
the court opinion did not discuss the matter, it should be
noted that the or dinance allowed development where the devel-
oper was willi ng to provide the necessary servi ces, and that
during the period in which the land could not be developed,
that land could be revalued for tax purposes to reflect the
decreased value caused by the regulations.

Two aspects of the ~gama o situation deserve further atten-
tion in light of the North Carolina situation. First, the
court in ~Rama o may have been willing to uphold the ordinance
because of the extensive planning efforts which preceded it
and the attempt to mitigate the adverse economic impact of
the plan, Elements of that process were: the use of pro-
fessionals in the analysis of problems and proposal of solu-
tions; a positive commitment by the town to assure the pro-
visionn of lower i ncome housi ng; an affirmative commitment by
the town to assimilate growth; a capital facilities plan and
budget which reflected the commitment to growth; tax relief
for property temporari ly enjoined from development; retention
of economic uses for property despite the deferral of the
right to develop; and a definite time period for the vest-
ingg of development rights . Clearly a great deal of manpower
and money went into the creation of the plan, and most North
Carolina cities will not have such resources available.



Second, the ~Rama o ordinance was based on an 18-year
time period which was justified because of the enormous
development pressure that it was under, It is doubtful that
pressures of similar magnitude will be present near North
Carolina cities, and so the time period will need to be
shortened accordingly.

Ri ht to Travel--The Supreme Court has recently held
that the right to travel, although not specifically mentioned
in the Constitution, is a fundamental individual right, and
that it includes the right to migrate, resettle and find a
new job. Phased developmetit ordinances, by placing restric-
tions on the rate and absolute limits of the growth of a
town wiI1 necessarily restrict the right of an individual
to move into the area so restricted. This issue was not
discussed by the court in ~Rama o, but the Oistrict Court in
Petaluma based its decision to invalidate the ordinance on
the restrictions which the plan placed on the right to trave1.
That court refused to accept any of the justifications offered
by the city as sufficiently compelling to justify the restric-
tion of a fundamental right. The Circuit Court avoided the
right to travel issue, holding that the plaintiff construc-
tion association did not have a right to travel, and could
not assert a claim on behal f of a group of low-income plain-
tiffs who had themselves been denied the right to be parties
to the suit ~

E ual Protection--Although the Equal Protection argument
was not raised in either the ~Rama o or Petaluma cases, an
argument can be constructed that development timing ordinances
create arbitrary and unreasonable classifications, and are
therefore prohibited under the Fourteenth Amendment, Such
an argument would have to show that similarly situated devel-
opers were treated di ffereritly and that that treatment was
arbitrarily or unreasonably applied. This was clearly not
the case in ~Rama o and Petaluma, where permit competitions
were judged according to standards which measured the avail-
ability of services in the proposed development area, or the
quality of the development proposed.

Focus

Obviously, the primary purpose of enacting a development
timing ordinance is to slow the rate of growth so that ade-
quate services will be available. Another beneficial aspect
of this technique is that it reduces the cost of providing
services by promoting orderly and efficient extensions of
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service. When the developer decides to provide services, the
costs are passed direct1y to the purchaser. To this extent,
established residents do not pay for the infrastructure and
capital expenses generated by new development. Also deve'Iop-
ment timing ordinances establish a standard relating to the
qual i ty o f faci1 i ti es and services to whi ch new resi dentia1
developments must have access, and this indirectly influences
the quality of development.

1Lee v. Board of Adjustment 226 N.C. 107, 37 S.E.2d 128
�946!

Golden v. Planning Board of the Township of Ramapo 334
N.Y.S. 2d 138, 285 N.E.2d 291, appeal dismissed 409 U.S. 1003
�972!,

334 N.Y.S.2d 138, 146.

"See fn. 2, ~au rafo,r fuli citation.

272 U.S. 365 �926!.

F.Supp. 574, 582-3.

522 F.2d 897, 906.

424 U.S. 934 �976! .
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TAXATION

introduction
Taxation, while not a land use control per se, may have

significant impact upon land use decisions. Its primary func-
tion is to distri bute the tax burden so as to complement a
town's land use regulation and development scheme.

A municipality in North Carolina may levy a tax only if
specifically authorized to do so by the General Assembly.
The General Assembly has authorized cities to levy property
taxes2 and a number of taxes of much less importance. Cities
also have the power to levy special assessments4 if specific
procedures are followed.s

There are four basic constitutional restrictions on the

power to levy local and county taxes: the tax must be levied
for a public purpose; the tax must not be arbitrary, caprici-
ous, unreasonable, prohibitive or confiscatory; all taxpayers
must be treated with substantial equity under the law; and
the tax must be applied uniformly within each class of tax-
able persons or things .

Article V, Section 2, subsection 2 of the North Carolina
Constitution states: "The power of taxation shall be exer-
cised . . . for public purposes only." Although it is dis-
cussed here, the major challenges based on the public pur-
pose requirement are filed when the money is actually spent,
rather than when the tax is levied. The definition of public
purpose is not ~tatic, but may change as various aspects of
society change. Thus, the legislative declaration of what
constitutes a public purpose is entitled to great weight in a
court's consideration, though such declaration is not con-
clusive.> A public purpose is usually one which benefits
the town as a whole and not specific persons or estates,8
or one which is for the support of the government or for
any of the recogni zed objects of the government.g

Arbitrar , Ca ricious
Article V, Section 2, subsection 2 of the North Carolina

Constitution states; "The power of taxation shall be exer-
cised in a just and equitable manner." This requirement
basically reflects the due process c1ause of the Fourteenth
Amendment of the U.S. Constitution. The test is usually

81



whether the tax has some fiscal relation to the protections,
opportunities, and benefits given by the local government,
or whether the local government has contributed anything for
which they can fairly ask a return. This test rests on the
theory that the taxpayer is to be justly compensated by gov-
ernmental benefits for the taxes he pays.l The legislative
body has freedom in deciding the amount of the tax, and it
will usually be upheld by the courts as long as there is
some possible fiscal relation between the benefits provided
by the government and the return sought.

Substantial E uit
The substantial equity requirement recognizes that the

Equal Protectior, clause of the Fourteenth Amendment to the
LI.S. Constitution demands that all persons in a specific
class, or similarly situated, must be treated in a substan-
tially similar manner. Article V, Section 2, subsection 2
of the North Carolina Constitution grants the General Assem-
bly a non-delegable power to classify property, and requires
that each class be treated similarly throughout the State .
The General Assembly has delegated the classification power
to cities with regard to other taxes, and the cities ar e
subj ect to similar restraints. The power of a legislative
body to classify is flexible, and the dominant limitation
is that the classification not be unreasonable or arbitrary,ll
and the burden appears to be on the challenger to demonstrate
the alleged unreasonableness.

The uniformity requirement is met when the rules dis-
cussed with regard to the classification of taxable persons or
property are applied to the individuals within those classes.
That is, the tax must be applied uniformly to al I members of
a class and cannot be indiscriminately applied to certain mem-
bers of the class.l2 tJniformity must be coextensive with the
jurisdiction in which the classification has been made, and
thus, a state tax must be applied uniformly across the state,
and a city tax must be applied uniformly throughout the city.13

N.C.G.S. 160A-206, Person v. Board of State Tax Commis-
sion, 184 N.C. 499, 115 S.E.2d 336 �922!.

2 N.C.G.S. 1604-209 grants the power and N.C.G.S. 105-271
through N.C.G.S. 105-395 delineates the rules and procedures
to be followed in the administration of the tax.
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3
N . C. G, S . 1 60A-21 0 t hro u g h 1 60A-214 .

4
N.C.G.S. 160A-216.

5 N.C ~ G.S. 160A-217 through 160A-238,
6Martin v. North Carolina Housing Corp., 277 N.C. 29,

178 S.E.2d 665 �970!.

7Id

8 [d.

Green v. Kitchin, 229 N,C. 450, 50 S.E.2d 545 �948!.
For further discussion of public purpose see 25 N.C. Law

Rev. 504 �947!, and Mitchel'I v. N.C. Industrial Development
Financing Authority, 273 N.C. 137, 159 S.E.2d 745 �968!,

10
State of Wisconsin v. J.C. Penney Co., 311 U.S. 435 �941!.

11 Southern Grain Provision v. Maxwe11, 199 N.C. 661,
155 S.E. 557 �930!.

I2
See Article V, Section 2, subsection �! of the North

Carolina Constitution.

Hajoca Corp. v Calyton, 277 N.C. 560, l78 S.E.2d 481
�971!.
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Special Assessments

Special assessment is a tax method in which all or
part of the cost of a specific facility  such as a road im-
provement, sewer or water system! is charged to the property
which is so situated in relation to the improvement that it
derives a special benefit from it. The tax charged each
property owner is usually proportionate to the distance for
which the facility abuts his property, the area of the land
served or the value added to the land served by the project.

Authority to levy special assessments is granted to cit-
ies by N.C .G.S . 1 60A-217 through l 60A-236. N.C .G .S . 1 60A-21 6
specifically authorizes a city to make special assessments
against benefitted property within its corporate limits for
the provision and improvement of streets and roads, water
lines, sanitary sewer l~nes, and storm sewage and drainage
systems . Procedural requirements are specifi ed in N .C.G .S .
160A-223 through 160A-231.

It is fairly easy to comply with the procedural require-
ments for special assessments which usually entail notice of
the special assessments and hearings on the decision to impose
the assessment. The major problems in using this technique
are political since the usual methods of apportionment may
seem mechanical and arbitrary and the tax burden on a par-
ticular piece of property is often very large.

Where It Kas Been Used and to What Effect
Most communities use some form of special assessment

procedure to finance public services. In several instances
in the early l900's, special assessments were used to capture
increases in property values and to reimburse property owners
for decreases in the value of their property due to zoning
changes. In this form, special assessments serve as a means
of financing compensable zoning regulations .  See previous
discussion of compensable zoning.! Although there has been
a renewed interest in the use of special assessments to off-
set substantial increases and decreases in property values
resulting from land use regulations, special assessments
have been rarely used for this purpose,l
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Most challenges to the special assessments are based on
procedural grounds and in these challenges, the burden is on
the plaintiff to prove irregularity in the city's action.2
A special assessment may be invalidated also if it is shown
that the improvement does not confer a special benefit on the
assessed property. However, the burden of proving this lack
of benefit is very difficult to carry since the legislative
finding of special benefits is presumptively correct.3
Constitutional questions are less important because the as-
sessments are collected for and applied to specific local
purposes and are not open to the broad challenges which
more common taxes for the general revenues must face.4

Focus

Special assessments seem to have little value as control
over land use in developing areas, although within a town
boundary the assessments may be used to finance the provi-
sion of those services a city deems necessary, and such a
decision is invalid only where a gross abuse of discretion
can be shown.5 This technique is useful in distributing
the costs of the infrastructure required by new development
to the new property owners.

Donald G. Hagman, "Zoning by Special Assessment
Financed Eminent Domain," 28 Florida Law Review 655 �976!.

2
8roadway v. Asheboro, 250 N.C. 232, 108 S.E.2d 441

�959!,

James M. Erwin, "Municipal Law--Special Assessments
for Street Improvements--The Standard of Review," 41
Missouri Iaw Review 457, 460 �976!.

See generally Southern Railway v. City of Raleigh, 9
N.C. App. 305, 176 S.E.2d 21 �970!.

Raleigh v . Mercer, 271 N.C . 1 1 4, 1 55 S .E, 2d 551 � 967 ! .



Preferential Assessment of Property
 Use-'Ialue Assessment Taxatian!

Use-value assessment taxation is a system of taxation in
which the tax assessor values a parcel of land solely on the
basis of its current income-producing capacity. It is to be
distinguished from the usual market-value assessment systems
which generally included consideration of the zoning, poten-
tial for development and sales price for similar parcels in
determining the value of a parcel. Preferential taxation is
the term used when certain classes of property are assessed
at a use-value rather than their market-value rate.

Currently, preferential assessment taxation of farmland
has been ~nacted in at least forty-one states including North
Carolina . Twelve of those states have extended their stat-
utes to include open lands  North Carolina has not!. This
legislation has as its immediate goal the reduction of the tax
burden on lands subject to development pressure and on lands
which cannot  due to regulation! or should not  for the health,
safety and welfare of the community! be developed. By limit-
ing the value of the land ta a figure which is tied only to
the income which that land currently produces, tax bilts are
kept at a leveI which will allow the owner a reasonable rate
of return on his land and encourage him to continue his low-
intensity use of' the land.

In some states the preferential assessment alone is relied
upon to counteract the tendency to develop land when it becomes
profitable, but most states have recognized the fact that with-
out further control the use-value assessment will provide a
haven far the speculator who can now hold the land at a lower
interim cost, and wait for the land to appreciate in value,~

North Carolina uses a deferred taxation system to incr ease
the likelihood that the tax will have the effect of holding
the land out of development. The deferred tax system requires
that the tax assessor keep two sets of books for eligible
lands, one containing the usual market-value assessment, and
one containing the use-value assessment. The taxpayer pays
according to the use-value assessment until the land is con-
verted to a higher use, and the difference between the amount
he pays under use-value and the amount which would be due
under a market-value system is considered deferred tax. Upon
conversion to a higher use, all deferred taxes become due.
State laws vary, but most require the payment of five to ten
years' deferred taxes, incIuding interest. North Carolina
requires the payment of deferred tax for the five years
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previous to termination of eligibility.

There is some criticism of the deferred taxation control
system in that: �! it encourages the development of the best
farmland, as it will have the highest income-producing capa-
bility in its present use and therefore a smaller accumulation
of deferred tax; and �! it encourages leap-frog development
because land farther from the developed area will have a lower
market value, and thus less deferred tax will accumulate.4

A second form of enforcing the preferential assessment
system is through "use restriction controls." These controls
require that land be subject to some enforceable use restric-
tion before use-value assessment can be applied. Califor-
nia's statute is typical, and requires that a landowner sign
a contract with county or municipal officials restricting
his ri ght to develop the land for ten years, before use-value
assessment is allowed.5 The contract is rescindable by
either party, but a tax of approximately 12.5 percent of the
market value is imposed on the landowner during the year of
rescision.6 The criticism of this method of enforcement is
simply that it has not worked. Land which is contracted for
does not have a high potential for development,7 and land-
owners near expanding urban areas do not want to give up
their right to develop at a substantial profit.8 Further,
when prime land is put under contract, the penalty for
rescision is not a significant deterrent t~ conversion of
the land after about seven or eight years.

The major shortcoming of the preferential assessment
taxation statutes as they presently exist, then, is that by
themselves, they have not had much effect on the land use
patterns near expanding urban areas.10 A study in Maryland
has concluded that "preferential assessment has little over-
all effect on the pattern and timing of development.
Most landowners will yield to the pressure of the market
about the time when the land is ripe. . . . At the optima'1
conversion time it will be platted and will change uses."11
Similar conclusions have been reached in California and
Oregon.12

A~uthori t
The state legislature is responsible for providing r egu-

lations governing the collection of taxes, and so it is the
legis1ature which enacts the statute allowing use-value assess-
ment for specific classes of property, In states where courts
apply constitutional standards strictly, there might well be
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constitutional challenges on the basis of the uniformity of
taxation language found in most state constitutions. A num-
ber of states have amended their constitutions either in re-
sponse to or in anticipation of adverse court rulings. Most
states have instituted the program on a statewide basis,
requiring only that individuals apply to their assessor for
a change in valuation. California, however, granted each
county the authority to decide whether or not it would pre-
fer to participate in the system, and thus has the indivi-
dual landowner contract direct1y with the county or munici-
pality.

Authority for preferential taxation of farmland in North
Carolina is found in N.C.G.S. 105-277.4. A landowner whose
land falls within the definition of agricultural or forest
lands in N.C.G.S. 105-277.3 may apply to the county tax
supervisor ta have his land assessed at its current use-
value. If the landowner disagrees with the supervisor's
assessment, he may appeal to the county Board of Equaliza-
tion or County Commissioners. Further appeal can be made
before the State Board of Assessment.

 Under N.C.G .S. 105-278, real property which is desig-
nated as a historic structure or site can receive preferen-
tial tax treatment upon annual application of the property
owner. As in the case of agricultural lands, the deferred
tax must be paid when there is a change in the ordinance
designating the historical district or the property loses
its historic character.!

One of the major complaints about preferential assess-
ment taxation is that it can have a severe impact on the fis-
cal affairs of local jurisdictions. Because the laws are not
generally restricted to farmland in the path of development,
the smaller rural counties stand to lose a substantial por-
tion of their tax base under a preferentia1 assessment system .
A study done of the Williamson Act  preferential assessment
for farmlands and open spaces! in California found that the
average tax on land preferentialiy assessed under the Act in
1968-69 was reduced from $2 .75 to $1,58,13 This loss of
revenue must be made up by other taxpayers, of course.

The revenue loss problem is attacked directly in New
York and California, both of which take money out of general
revenues to reimburse counties and school districts for money
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lost through the1r preferential assessment acts. New York
will reimburse one-half of the revenue lost to the county and
school districts as the budget allows,14 and California re1m-
burses counties on a per acr e bas1s for farmland under con-
tract with the county'5 and reimburses school d1stricts where
the tax rate exceeds specific limits.16 North Carolina has no
such program, and there is little need for it because of the
minimal use of the preferential assessment statute. Appli-
cations for assessment at use value have been received from

less than five percent of the land eligible for such treat-
ment, but as counties complete their property revaluations,
the program can be expected to become more popular.

Most state constitutions contain language to the effect
that "no class of property shall be taxed except by a uniform
rule, and every classification shall be made by general law
uniformly applicable." " And generally, the Equal Protection
Clause of the Fourteenth Amendment of the U.S. Constitution
requires that simi'farly situated 1ndividuals be treated in
like manner unless the state can show a r'easonable basis for
the distinction. The question then arises whether singling
out a particular class of land use for preferential treatment
is an unreasonable classification, and whether the state can
show good cause for the distinction. In many states  includ-
ing North Carolina! the issue has not been raised, in part
because use of the preferential assessment statutes is m1ni-
mal. In those states where the laws have been challenged,
they have been challenged as violative of state law  as
opposed to constitutional claims!, and they have frequently
been overturned because of the courts found preferential
tax treatment of specific land uses to be arbitrary and un-
r'easonable classification by the legis'lature.l8 More re-
cently, however, the Supreme Court of Florida upheld a
preferential assessment statute which treated agricultural
lands as a special class . In Lan1er v . Qverstreet, 1 75 So .2d
521,  Fla . 1975!, the court uphe d the constitutionality of
a Flor1da statute requiring that lands used solely for ag-
ricultural purposes be assessed on the basis of their value
in agricultural use, while ignoring the land's potential for
other uses. The court found that Article IX of the Florida
Constitution was actually a mandate to classify property so
as ta secure a just valuation of all proper ty .

The most common way to enact preferential assessment,
however, has been through the amendment of state constitu-
tions to allow the legislatures to treat agricultural and
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open space land use as a specia1 class for tax purposes. One
recent reversa1 of this trend has occurred in California, where
a provision of the state's constitution that authorized this
techniquq was repealed in 1974, and subsequently enacted by
statute,'9

1John C. Keene et. a1 .,
UC: Council on Environmental

 Wash ing ton,
3.

"The fact that the land may have been purchased and was
actually being held as a speculative investment is of no con-
sequence provided its actual use is for a bona fide agricu1-
tural purpose," Smith v. Parrish, 262 So.Zd 238  Fla. 1972!.

N.C G.S. 105-277.4  c!.

Joseph T. Henke, "Preferential Property Tax Treatment
for Farmland," 53 0 n L Review 117, 128 �974!.

Cal. Gov't. Code 51240-51246  West Supp. 1974!.

Cal. Gov't. Code 51Z82-51283  West Supp. 1974!.

Hoy F. Carman and Jim G . Poison, "Tax Shifts Occurring
as a Result of Differential Assessment of Farmland: Califor-
nia 1968-69," 24 National Tax Journal 449, 456 �971!.

W. Gary Kurtz, "The Oilemma of Preserving Open Space
Land--How to Make Californians an Offer They Can't Refuse,"
13 Santa Clara Iaw er 284, 292-293 �972!.

Averill g. Mix, "Restricted Use Assessment in Califor-
nia: Can It Fulfill Its Objectives?" 11 Santa Clara Law er
259, 264-268 �971}.
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Focus

As a growth management technique, preferentia1 assess-
ment gives municipa'Iities a way to distribute their tax burdens
in a more equitable fashion. Use-value assessment can supple-
ment other land use regulations which significantly decrease
land values by relieving some of the financial burden of hold-
ing the restricted land. In some cases, preferential assess-
ment may be an incentive for landowners not to develop by
allowing them to profitably continue farming and other non-
intensive activities.



10Kurtz, p. 291 .
11 Henke, p. 123.

12
Id., p. l24.

13 Carman and Pol son, p. 456.

14 New York Agricultural and Markets Law, 503 f!  McKinney
1974! .

15 Ca 1 . Go v ' t. Code, 16107  Wes t Su pp. 1972! .

Cal. Gov't. Code, 16113-16114  West Supp. 1972!.

N.C. Const., Art V, 2�!.

State Tax Commission v. Wakefield, 161 A.2d 676  Md.
1960!; Boyne v. State, 390 P.2d 225  Nev. 1964!.

19 Cal. Gov't. Code, 65560 et ~se ., Cal. Rev. and Tax
Code 421 et sece.



Land Gains Taxation

The land gains tax applies to gains realized from sale
or exchange of land held by the seller for a short period of
time  for example, Vermont's tax applies to land held less
than six years!. Exceptions can be made for sales clearly not
motivated by speculative gain, such as sales of less than one
acre, or the sale of a principal residence. When a structure
is attached to the land sold, the proceeds are apportioned
between the land and the structure and only the land portion
is taxed.

The tax schedule app1ied may vary in magnitude depending upon
the extent of the problem of land speculation, but generally
the tax rate would increase directly with the percentage of'
profit realized, and inversely with the 1ength of the holding
perlocl.

Not only does the tax tend to make land speculation much
less attractive, but it also serves valuable revenue-gathering
objectives. It provides an entirely new basis for taxation,
and as such, may take the weight off some of the more burden-
some and less socially desirable forms of state taxation. Be-
cause the tax is levied at the time of transfer, it does not
have to depend on the speculator's residence to tax the gain
realized. The tax on1y applies to gains from the sale of land,
and thus only affects those who have actually benefited from
the fluctuation in 1and prices.

The tax has specific advantages over other systems which
attempt to take advantage of increased 1and value, such as the
use-value assessment systems. Since the land gains tax applies
to all transfers of land not held for a specific period, and is
not tied to specific types of uses, it may have a broader im-
pact on land development pressures. While the use-value as-
sessment system keys on removal of pressure to sell land, it
is effective only to the extent that the prospective seller is
not tempted by the attractive offers he receives. The land
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gains tax is not so dependent and applies its disincentive to
the speculator, who generally instigates the transfer. The
use-value assessment system also tends to depress the tax base
of a community while a land gains tax appears to increase rev-
enues, though it may be that the depressing effect which the
land gains tax would have on the local market as a whole would
be equa11y harmful to the local tax base.

~Authorit

The authority to levy a land gains tax is vested in the
General Assembly in North Carolina, but no such tax has been
enacted.

Since the land gains tax is designed to reduce specula-
tion, it may result in a decline in the local tax base. Be-
fore a land gains tax is enacted, it would be desirable to
compare the resulting declines in the tax base to the benefits
of decreased development pressures and the proceeds from the
tax. Needless to say, in areas facing increasing development
pressures, such a tax will meet resistance from developers and
short-term landowners who stand to benefit from the rise in
land princes.

As conceived by the Vermont legislation, the administra-
tion of the program would be the responsibility of the state
tax corenissioner so that this technique would require no extra
staffing on the part of local governments.

Where It Has Been Llsed and To What Effect

The tax has been in effect in Vermont since 1973" and is
expected to generate more than $1 million per year in revenue.
Although the effects of' the tax on land speculation are dif-
ficult to discern after such a short period of time, it appears
that the tax has had substantial effect in discouraging out-of-
state land speculators from investing in Vermont, and further
seems to have depressed the second-home market in Vermont.~
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The Vermont Supreme Court has upheld the lani gains tax
instituted in that state. In Andrews v. Lathro, the plain-
tiffs charged that the tax vio ate t e qua rotection clause
of the Fourteenth Amendment by arbitrarily discriminating a-
gainst sellers who have held land for less than six years. The
court found the objective of deterring land speculation to be
permissible and that the distinction between short and long-
term trades had a rational relationship to the problem of land
speculation. With regard to the six-year standard, the court
deferred to the judgment of the state's legislative body.

Since the Vermont land gains tax does not apply to land
which includes the principa'1 residence of the buyer or seller,
it has been argued that the tax discriminates against non-res-
idents who own vacation homes and the resulting increases in
the cost of second home purchases by out-of-staters unconstitu-
tionally burdens the right to travel. Although the resu1ts of
such a challenge are uncertain, the constitutionality of the
tax may depend on whether a court finds that an alternative
means would further the state interests represented by the tax
without burdening the fundamental right to travel.

Focus

The land gains tax serves two primary inter-connected
growth management objectives. First it tends to make land
speculation much less attractive, and thus may slow the rate of
development. Short-term trading is usually financed by high-in-
terest loans, and the burden of those loans in addition to the
income on property taxes due to development pressures provides
a powerful incentive to make the land "productive" as soon as
possible. By decreasing the potential gains and the corres-
ponding development pressures, the land gains tax reduces the
financial pressures to develop land prematurely. In addition,
the tax removes the injustice of individual benefit at common
expense. Land speculation increases the wealth of the specu-
lator primarily as a result of the social pressures and demands
for the limited commodity in which he deals. The tax distri-
butes to the general public the increase in property value
which is attributable to the community.



Vt. Stat. Ann. tit. 32, Section 10001-10010  Cum. Supp.
1977!

2 For a summary of the effects of the tax as of 1974, see
Note, "State Taxation, Vse of Taxing Power to Achieve Environ-
mental Goals: Vermont's Taxes Gains Realized from the Sale or
i»i i iii i «i i 'i,"49i~thi
Law Review ll59, 1177-82 �973!.

132 Vt. 256, 315 A.2d 860 �974!.

Note, "Freedom of Trave1 and Exclusionary Land Use Regu-
lations," 84 Yale Law Journal 1564, 1579-83 �975!.



DEVELOPMENT REGULATION

Introduction

Regulatory tools applied by local governments to guide
land use and protect environmental values are all subject to
a range of lega1 challenges. These challenges will be dis-
cussed at some length here and referred to only briefly, if
at aJ'1, in discussing the individual tools. When a tool is
particularly vulnerable to a specific challenge or has been
subjected to a unique legal objection, that circumstance will
be discussed at more length under the heading for the specific
tool.

a1'I 1ocai r egu atory powers are derived from the police
power of the state. A regulatory power may oot be exercised
by localities until the state has, through enabling legisla-
tion, described the nature of the power and authorized its
use by the locality. Thus local regulations are subject to
several general types of legal challenge: �! constitutional
challenges--state or federal � which prescribe limitations on
the state and its laws; �! challenges that the local govern-
ments' application of the authorized power is "ultra vires",
that is, outside of the authority given the local government
through the enabling legislation; �! challenges that the reg-
ulating body has not adhered to the laws of procedural fair-
ness required by the enab'ting legis'lation, constitutional
guarantees, or other state legislation prescribing minimum re-
quirementss for such procedural safeguards as notice and hear-
109.

Constitutional Challenges

Constitutional challenges may be divided into general
categories.

l. The first challenge is based on the due process clause
that zoning regulations must have some "reasonable tendency
to promote" or "substantial relati~nship to" the public health.
safety, morals or general welfare. This concept includes at



least four ideas. First, the regulations must be designed to
promote some public interest that may legitimately be sup-
ported by the police power of the state. Secondly, there must
be an actual or substantial re1ationship between the regula-
tion and the legitimate goal. Thirdly, even though there is
a legitimate goal, if the collective hardship to individuals
outweighs the public benefit, the regulation may be invalidat-
ed. Fourthly, the regulation must be adopted in pursuit of
public, rather than private, interests.

2. The second constitutional principle is that the zoning
ordinance must not discriminate among landowners, and must re-
spect the equal protection clauses of the state and federal
constitutions.4 Although it i s clear that regulations will
often treat property differently, these differences must have
some rational justification which relates back to the purpose
of the regulatory scheme itself.

3. The third constitutional copstraint requires that
the regulation not be confiscatory, That is, it must not
amount to a taking of private property for public use without
compensation. A diminution in the value of property is per-
missible, but "if the application of the  regulation! has the
effect of completely depriving an owner of the beneficial
use of his property by precluding all practical uses or the
only use fo which it is reasonably adapted, the ordinance is
invalid."

4. A fourth and more recently applied constitutional con-
straint involves infringement on the fundamental right to
trave1.7 It is recognized that the right to travel may be le-
gally regulated, and the courts will balance the extent to
which the regulation interferes with the right to travel
against the governmental interest involved. This right is not
specifically mentioned in the federal constitution, but has
its roots in English common law and the Articles of Confed-
eration, and has thus long been considered a "fundamental"
constitutional right. The doctrine includes interstate tra-
vel and arguments have been made to extend its constitution-
al protection to intrastate travel but this issue is stil'I
undecided.
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The right to travel may have legal implications for lo-
cal regulation schemes that systematically operate to restrict
mobility, such as comprehensive growth management plans which
limit the number of new residents who may move into the area.
But the reasonable use of planning tools, especially when
carefully related to natural environmental features that con-
strain growth, should not run afoul of the right to travel.

5. A fifth constitutional issue involves the unlawfu1
delegation of legislative powers." This prohibition is given
substance by the concomitant rule that all statutes delegat-
ing legislative powers must be accompanied by "adequate stand-
ards" to describe the limits of that power and its applica-
tion. This concept applies clearly to grants of power to ad-
ministrative agencies, and somewhat less clearly to local leg-
islative bodies. In states that have not granted broad home-
rule powers to local governments, these governments may be
partially analogous to administrative agencies and must there-
fore operate within the powers granted by the state. In local
land use and environmental regulation decisions, agencies that
are delegated such powers by the local governmental body must
be provided with adequate standards in that grant. The unlaw-
ful delegation challenge will therefore turn on the issue of
adequate accompanying standards to ensure that the body to
which the delegation is made is not free to restrict, either
capriciously or arbitrarily, the rights of individuals.

It should be mentioned at this po~nt that the four types
of due process inquiries are genera'lly considered ta be "sub-
stantive" in nature. Although the guarantee of due process
is found in both the state constitution'O and the federal
constitution, the inquiry about the above-mentioned substan-
tive aspects of the public purpose of the legislation is left
to the state courts. The Equal Protection guarantee and the
proninition against taking of property wipeout just con[!n-
sation have their basis in both the state and federal
constitutionsl The right to travel is based on the federal
constitution. l

Challenges Based on Inadequate Authority

Challenges that the application of the regulatory power
is outside of the authority of the enabling legislation are
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based on the principle that the police power lies ultimately
in the state, and therefore sub-state regulatory bodies may
exercise only those powers delegated to them by the state.
The issue will generally turn upon the care with which the
local ordinances and regulatory actions thereunder are con-
formed to the legitimate purposes set forth in and the powers
delegated by the enabling legislation. This formula for
avoiding actions which are "ultra vires", or outside legiti-
mate authority, is deceptively simple in that the limits of
the powers delegated are not always clear. This is espe-
cially true under the general enabling legislation for zon-
ing because of problems in defining special zoning techniques
for the purpose of determining whether they fall within the
permitted powers. Court decisions have been of little aid in
clearing up these definitional problems.

Procedural Due Process Challenges

Challenges that a regulating body has not adhered to the
laws of procedural fairness  or procedural due process! may
rest on several bases. Nany of the decisions concerning
local land use and environmental regulations are made by
bodies consisting of appointed, rather than elected offi-
cials. The decision-making procedures of these bodies have
been increasingly subjected to more demanding procedural ~afe-
guards and rules because of their quasi-judicial nature. 1

Other decisions, such as original ordinances and zoning amend-
ments, are determined through legislative processes by elect-
ed officials, and are therefore not necessarily required to
follow such procedures.

However, regardless of the legislative or administrative
label, these regulatory processes are almost invariably ac-
companied by requirements that public notice be provided and
that interested parties be given as opportunity to be heard
at public hearings. The nature of the general requirements
for notice and public hearing is set forth in general stat-
utes and may be referred to by the enabling legislation, In
some instances, special requirements may be set out within
the enabling legislation itself.

Procedural requirements are generally uniform, and will
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not be discussed in relation to each regulatory procedure un-
less special provisions make them different for that proced-ure. 1

Dona1d G. Hagman, Urban Plannin and Land Develo ment
Control Law  St. Pau1, Minn.: West Publishing Company, 1971!,p.76. 2

Michael E. Gleeson, Robert C. Einsweiler et al., Urban
Gro th M a ement S te s, ASPO Planning Advisory Service

P  Chicago: American Society of Plan-
ning Officials, 1975!, pp. 58-68.

Michael Brough, "Flexibility Without Arbitrariness in
the Zoning System: Observations on North Caro1ina Special
Exception and Zoning Amendment Cases," 53 North Carolina Law
Review 925  June, 1975!.

Gleeson et al., pp.68-70.

5Peter Glenn, "The Coastal Area Management Act in the
Courts; A Preliminary Analysis," 53 North Carolina Law Review
303  December, 1974!.

6 Id.

7Gl eeson et al ., pp. 70-72.

Aptheker v. Secretary of State, 378 U.S. 500 �964!.

Hagman, pp. 164-168; Glenn, pp. 314-327. For general
discussion of t' he relationship between local and state gov-
ernments, see Philip P. Green, Jr., Plannin Law and Admin-
istration  Chapel Hi11: Institute of Government, Univ. of
Woa~ i carolina, 1962!, pp, I:14-I:37.
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10N.C. Const. Art. 1, Sec. 19.

1U.S. Const., Amend. XIV.

12
N.C. Const. Art. 1, Sec. 19.

1 U.S. Const. Amend. V, XIV.

It is uncertain from what constitutional provision the
right to travel is derived. Both the Privileges and Immunities
Clause of the 14th Amendment and the Commerce Clause have been
cited as the source of this right. Regardless of its source,
the right to travel is firmly established and has been repeat-
edly recognized. See Shapiro v. Thompson, 394 U.S. 618, 630
�969!.

"5N.C. Const. Art. 1, Sec. 1; Green, pp. I:14-I:37.

16Humble Oil and Refining Co. v. Board of Alderman, 284
N.C. 458, 470, 202 S.E. 2d 127, 138 �973!.
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Interim or Temporary Development Regulations

Development moratoria do not always entail absolute pro-
hibitionn of development. The term is often used to describe
a scheme of temporary or interim regulations designed to sub-
stantially retard development. Development moratoria can be
of at least two general types.

First, planning moratoria may be used to slow or freeze
development in a certain area until planning can take place
and a permanent scheme of controls can be devised and imple-
mented. Because complete prohibitions on development have met
with legal difficulties, interim development regulations must
deal with the problem of determining what types of development
should be allowed or prohibited during a moratorium. Interim
development controls are designed to serve three functions:
they permit planning and ordinance writing to proceed rela-
tively free of development pressures; they prevent uses that
will be contrary to the eventual regulatory and planning
scheme from being initiated before that scheme becomes opera-
tional; and they allow time for public debate on issues rele-
vant to development of the permanent control system.

Secondly, environmental moratoria can be used to restrict
development during a period in which extreme pressures are be-
ing put on community resources. These moratoria are most com-
monly called for in periods of rapid community growth and ex-
pansion, and to be effective must generally be tied to pro-
graming of faci'tities related to the environmental problem.
Inability to provide sewer service at a rate to keep pace with
demand is the most common example of a situation which might
justify environmental moratoria.~

The power to use interim moratoria on development is not
explicitly granted by North Carolina enabling legislation.
Total lcrohibition of development is not likely to be found
legal. However, interim controls, if reasonably related to
the needs of the cormunity, may be accomplished through use
of permissible processes such as the special use permit and
zoning amendment.
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~Vi abi i i t

The political viability of any moratorium would depend on
its comprehensiveness and duration. An attempt to prohibit
most ol' all types of development is likely to be unpopular
unless obvious and extreme conditions exist to warrant the
moratorium, Any scheme to control growth shou1d better rely
upon guidance rather than prohibition, except in hazardous or
fragile areas.

Once interim development standards are formulated, the
moratorium can be administered through the building permit
process. The primary technical and administrat~ve probems
arise in the assimilation of data to justify the restriction
of development.

Where It Has Been Used and To What Effect

Interim development controls have been adopted in several
states to protect critical areas. In California, planning
agencies for both the Lake Tahoe and San Francisco Bay areas
have been authorized to use interim ordinances during the for-
mative period of thei r plans. In New York, the Hudson River
Valley and the Adirondack Park are the subjects of interim
regulation proposals. In New Jersey, interim zoning legisla-
tion lasting for two years has been used to protect the Hacken-
sack Meadowlands."

At the local level, moratoria have been used in Fai rfax
County, Virginia and in other places to prohibit temporarily
connections to sewage facilities.

Moratoria and interim controls have general'Iy been suc-
cessful in their purpose of slowing development. The one ap-
plication of an environmental moratorium in North Carolina's
coastal area was in Currituck County, which instituted a 15-
month moratorium on approval of new subdivisions in 1972, thus
providing time for land use planning and replatting of gridiron
subdivisions which had laced the Outer Hanks with total dis-
regard for topography.6

Local interim controls are most 1ikely to be challenged
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on the basis that the regulations are not permitted by enab-
ling legislation and are therefore "ultra vires" or outside
of local authority. Constitutional attack may be based on
the claim that the controls constitute a tak1ng of property
without compensation.  This has been claimed by developers
in Livermore and Pleasanton, Californ1a.! Judicial decisions
in other states have held that interim controls are cgnsti-
tutional and within the Standard Zoning Enabling Act.~

To be val1d, moratoria must be temporary and reasonable,
and not place the community's burden on the individual.8 An
indefinite moratorium is especially questionable, unless the
community can demonstrate a good fa1th effort to establish
the balance between growth and env1ronmental considerat1ons,
which is the rationale for the moratorium in the first place.

Focus

As a growth management technique, 1nterim regulations are
effect1ve in temporarily slow1ng the rate of growth. In areas
facing heavy development pressures, a temporary respite from
development may be essential to the planning and establishment
of a regulatory scheme that is geared to achieving any of the
objectives of growth management.

lRobert H, Frei lich, "Development Timing, Moratoria, and
h,1'i R.'"i ~d

Control of Growth: Issues-Techni ues-Problems-Trends, II,
ed. by R. W. Scott et al . Washington, D.C.: The Urban Land
Institute, 1975!, 3&6-364.

2Id., pp. 364-36S.

3For example, in Westwood Forest Estates v. Village of
South Nyack the court rules 'such restra1nt must be kept with-
in the limits of necessi ty and may not prevent permanently
the reasonable use of private property"--23 N.Y.2d 424, 244
N.E.2d 700 �969!.
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4Michael E. Gleeson, Robert C. Einsweiler et al., Urban
hM tS t A E 1 t' fPl %ltd

6James R. Hinkley, "A State's Approach to Land Use,"
S t m 6, No. 2  Reprint 1974!, 4.

7Steelhill Development, Inc. v. Town of Sanborton, 469
F.2d 956 �st Ci r. 1972!, Monmouth Lumber Co. v. Ocean Town-
ship, 9 N.J. 64, 87 A.2d 9 �952!.

8Gleeson et al., p. 47.



Conventional Zoning

Conventional zoning is probably the most commonly em-
ployed device for guiding development at the local government
level.l It is normally used to control the use of land and
structures thereon, as we11 as for more detailed regulation
concerning the area of the lot which may be developed  set-
backs and separation of structures!, the density of the de-
velopment  minimum lot sizes, etc .! and the height and bulk
of buildings and other structures. The general purpose of
zoning is to avoid undesirable side effects of development
by segregating incompatible uses and by maintaining adequate
standards for individual uses.

In North Carolina, authority to zone has been given to
municipalities under N C.G.S, 160A-381 and to counties under
N.C.G.S. 153A-340. The zoning power is administered by the
elected legislative body of the locality, although certain
aspects may be delegated. The permissible purposes for zon-
ing are set out in the statute as lessening congestion in
the streets; securing safety from fire, panic and other
dangers; promoting health and genera1 welfare; providing
adequate light and air; preventing overcrowding of land;
avoiding undue concentration of population; and facilitat-
ing adequate provision of transportation, water, sewerage,
schools, parks, and other public requirements. Any zoning
technique applied by the local government which is found
not to serve legitimately these purposes is considered
illegal, because the locality may not exceed the authority
granted to it by the state.

Conventional oning has been found to be a constitu-
tional exercise of the police power since the 1andmark case
Ci t of Euclid v . Ambler Realt . ~ Federal judicial activity
has increased with the recent employment of new zoni ng var-
iations, and the results have been mixed, depending on the
particu'lar technique.

Zoning has long been politically accepted as a method
of regulating and segregating uses of land. Protection of
property values is probably the main motive for public
acceptance. Zoning has been used to promote aesthetic
amenities and orderly development, and these purposes seem
to have received tacit acceptance by the courts when the
regulations also further other cognizable public purposes .
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Zoning has traditionally been rather arbitrary, guided
by a few general principles such as placing commercial uses
along major thoroughfares and insulating industrial uses from
residential areas. In theory, zoning should be based on a well-
designed comprehensive plan--but in practice this is seldom the
case.4

Zoni ng has been traditionally used by muni ci pal i ti es, but
more recently, some counties have implemented zoning. Gen-
eral1y, zoning has been applied to smaller and more densely
populated jurisdictions, yet countywide zoning for broad use
classifications may be effective for protecting the natural
environment,

Where It Has Been Used and to What Effect
Zoning, as t e most common of a regulatory tools, has

been used throughout the nation. The results have been greater
segregation af uses, and consequently more orderly patterns of
development. Whether this has been a benefit to the community
at large is not always certain, Allowances for variances and
other legal means of deviating from the zoning ordinance have
given zoning very broad political dimensions, and therefore
some potentia1 for abuse.

The states' power to zone has been upheld by the U.S .
Supreme Court as a legitimate exercise of the police power.
Taking, equal protection, and ri ght to travel problems are
minimal for the practical reason that conventiona1 zoning has
not been so restrictive as to infringe on fundamental rights
or to greatly diminish property values.5 The U.S. Supreme
Court has recently reaffirmed the comprehensiveness of local
governments' power to regulate through zoning ordinances.
An ordinance restricting land use to one-family dwellings,
with family defined so as to preclude effectively more than
two unrelated people living together, was upheld as reason-
able, having a rational relationship ta a permissible state
objecti ve, and not involving any fundamental rights� .6 Even
though the zoning power is very broad, recent techniques
promoting flexibility in zoning have been successfully chal-
lenged on constitutiona1 grounds. These will be discussed
under the appropriate topic.

Zoning has been upheld in North Carolina against attacks
of unlawful delegation of legislative power.>
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Focus

Conventional zoning is generally used for controlling the
density of new development and, consequently, the quantity of
growth that will occur. Conventional zoning ordinances designate
the types and subtypes of uses allowed in a particular area and
thus can limit the development options of a particular site.

Zoning, especially in combination with some of its more
flexible variations, has the potential to protect environmen-
tally sensitive areas from the encroachment of incompatible uses .

1Donald G. Hagman, Urban P1annin and Land Develo ment
Control Laws  St. Paul, Minn,: West Pub ishing Co., 197
pp. 67-146; Philip P. Green, Jr., Plannin Law and Adminis-
tration  Chapel Hill: Institute of Government, Univ . of North
Carolina, 1962!, pp. XII-1-102.

City of Euclid v. Ambler Realty Co., 272 U.S. 365 �926!.

Appeal of Parker, 214 N.C. 51, 197 S .E. 706, a eal
dismissed Parker v. City of Greensboro, 305 U.S . 568 1938!.

Some state courts are beginning to require a comprehen-
sive plan as the basis for a zoning ordinance and have struck
down zoning provisions which are inconsistent with such a plan.
See Daniel R. Mandelker, "The Role of the Local Comprehensive
Plan in Land Use Regulation," 74 Michi an Law Review 899 �976!.

5 For more thorough discussion, see Hagman, pp. 164-190.

6Village of Belle Terre v. Boraas, 416 U.S. 1 �974!.

7 Jackson v. Guil ford County Board of Adjustment, 275 N.C.
155, 166 S.E.2d 78 �969!.



Exclusive Agricultural or
Nonresidential Zones

This type of zoning ordinance excludes residential use
and thus has a direct limiting effect on housing and popula-
tion. This technique prohibits subdivisions and their urban
uses from expanding and is, in effect, a holding zone to con-
tain and restrict urban areas.

The need to protect agricultural areas becomes evident
when, due to the increased demand for comnercial and resi-
dential development, property values begin to increase rapidly.
The capital appreciation of land and increased costs of farm
production force farmers to sell to developers . This results
in scattered residential development that is detrimental to
farming, to the long-range development potential of the land,
and to the effi cient provision of public facilities and ser-
vices.>

Land which is not suitable for agriculture cannot be
designated for such use simply to prevent further growth in
an area. If land in the urban fringe, which is in fact not
agricultural land but in reality land ready for development,
is zoned exclusively agricultural, the courts will probably
invalidate the ordinance as a taking without just compensation .

The same problems are encountered in any attempt to zone
an area exclusively industrial or f' or other exclusively non-
residential uses .

Authority for this technique is provided by the North
Carolina zoning enabling legislation.

When development pressure is strong this technique will
be very unpopular with landowners and may generate lawsuits as
well as hostility. No special technical expertise is required.

Where It Has Been Used and to What Effect
This technique has been used in several states. Florida

enacted a statute in 1 959 which allowed exclusive agricultural
zoning and provided for tax relief for land so zoned. Santa
Clara County, California and Lancaster County, Pennsylvania
have both made extensive and effective use of agricultural
zoning.>
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The effectiveness of this technique is usually short-
lived in the face of' development pressures. Often, zoning
ordinances of this type are eroded by the granting of vari-
ances and end with an amendment which replaces the exclusive
agricultural zone.4

Exclusive agricultural zoning may be challenged on the
ground that it does not further legitimate state objectives.
However, the technique should survive such a challenge be-
cause arguably it promotes the general welfare. First, the
technique avoids costly and uneconomica1 extensions of muni-
ci pa I services . Second, it segregates incompatible uses .
Intruding residentia1 concentrations could create problems
by lowering the water table, and generating objections to
some by-products of agricultural activities, such as noise.
Third, exclusive agricultural zoning preserves the scenic
value of the area .

The use of this technique may a1so be challenged as
a taking of private property without just compensation.
Since most land zoned exclusively for agriculture can be
used profitably in agricu1ture, this technique is not neces-
sarily confiscatory. As mentioned previously, the courts
wi11 have no trouble in finding a taking if the 1and is not
really suited for agricultural use. Invalidation is likely
when nearby lands have been developed and the property in
question has acquired considerable value.6 The crucial
question is how burdensome the ordinance becomes to the
particular landowners involved.

Focus

As mentioned above, this technique can limit the amount
of new residentia1 development. It thereby affects the
quantity of growth that will occur and restricts the types
of new development which are permitted within the zoning
designation. In addition, this type of ordinance directs
growth to areas outside the zoned area. In a fashion simi-
1ar to that of urban and rural service areas, this technique
can reduce the costs of providing municipal services by
reducing the demand for premature  and inefficient! exten-
sion to sparsely settled areas.
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Michael E. Gleeson et al ., Urban Growth Mana ement
S stems: An Evaluation of PoTic Re ate esearc nnea-
polis: School of Public Affairs, Univ. of Minnesota, 1974!,
p. III-32,

James S. Mershow, "Agricultural Zoning in Florida--
Its Implications and Problems," 13 Universit of Florida .
Law Review 485 �960!.

M. moore, "The Acquisition and Preservation of Open
Lands," Z3 Mashin ton and Lee Law Review Z74, 285 �966}.

'rd,

Note, "Protection of Environmental equality in Non-
Hetropolitan Regions by Limiting Development," 57 Iowa Law
Review 126, 143 �971!.

6
hioore, p. 286.
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Minimum Lot Size

Minimum lot size or large lot zoning  one acre or more
minimum lot requirements! can be used to protect agricul-
tural land, to preserve open space, to protect environmentally
sensitive areas, or to keep residential development at a low
density.

The spatial effect of this type of zoning is to pro-
duce a largely inefficient form of development at a time when
land is becoming a scarce resource. The economic effects of
large lot zoning vary with the situation. Although many
municipalities think their fiscal situation will be improved
through large-lot zoning, the increase in costs of services
that must be provided often makes it a costly proposition.

The effect on the individual property owner is to drive
up land and housing costs. The social implications of this
rise in housing costs are that it may exacerbate problems of
social and racial residential segregation.

Authority to require minimum lot sizes exists in North
Carolina pursuant to the State's zoning enabling legislation.

Minimum lot sizes of one acre or less are used exten-
sively. Once lot size requirements increase significantly be-
yond that point �-10 acres! the use of the techni que is
problematic. Large-lot zoning often reduces the economic re-
turn to the landowner, and when used extensively, it reduces
the supply of developable land which raises land prices and
housing costs for all income groups and makes it difficult
for moderate and low income families to find housing in their
price range. On the other hand, communities that wish to
preserve their present character or to preserve open space
areas may find that the objections to the technique are out-
weighed by its advantages. The political viability appears to
depend upon the purposes of the zoning ordinance and its
economic and social effects .�

As mentioned previously, the use of large-lot zoning
might not have the effect which is intended. Careful plan-
ning and study of the spatial, social, and economic impacts in
the particular coomunity setting are vital. The impacts will
vary with the pressure for growth in the community, the mini-
mum size of lots used, the relative amount of land so zoned,



the length of time the land is lef! in such zones and a
number af other localized factors.

Where It Has Been Used and to What Effect
Large- ot zoning is used nationwide. As mentioned

previously, it has been used for varied purposes. It can,
however, have undesirable consequences, particularly if car-
ried to an extreme. Below are illustrations of some of the
negative results of large minimum lot requirements.

One survey  completed prior to 1968! found that in St.
Louis County, Missouri, there was a 350-year supply of 1-
acre lots, but only a 4-year supply of 1/3-acre lots . Large-
lot zoning in that area had been est~mated to impose on home-
buyers casts of $1 million per year for land in excess of
their needs'

In parts of Decatur, Illinois, some neighborhoods go
without sanitary sewers and street repair. The effect of
the low-density development is to make it so expensive to
provide ser~ices that the residents cannot afford the im-
provements.

Because of the wide array of purposes served by this
type of ordinance, many of them valid, public purposes, this
technique has been challenged with less success than have
minimum floor area ordinances. There is naw a national trend
toward judicial invalidations of excessive minimum lot re-
quirements, at least where it appears that the primary pur-
pose of the requirement is exclusionary  i .ceo to prevent
certain groups of people from finding homes in the community!.

The fate of large-lot zoning in the courts will depend
on the purpose and whether large-lot zoning is a valid means
of accomplishing the purpose. For example, in Steel Hill De-

EEE
Cir. 1972, a six-acre minimum was upheld as a valid means
of preserving the natural resources of the area where no ex-
clusionary effect existed. In Salamar Builders Cor . v.
Tuttle, 29 N.Y. Zd 221, 325 N.Y.S. 21 933 9 '1 , an in-
crease in minimum lot size was upheld because it was needed
to prevent septic tank pollution. However, a four-acre
mi nimum was held void in National Land and Investment Co . v .
Kohn, 419 Pa . 504, 215 A2d 97 1965 . The townshi p argued
that the zoning was needed to prevent the overburdening of
existing munic~pal services and facilities. The court said



that four-acre minimum was neither a necessary nor reason-
able method of accomplishing the township's objective.

Challenges to large-lot zoning are usually based on the
argument that the ordinance has taken the property affected
by it without just compensation. The taking problem in-
volved is more pressing in areas subject to development than
in rural areas. La' ,ge-lot zoning in nonrural settings there-
fore faces a gr~ater likelihood of being struck down as an
invalid taking.

Focus
Although this technique can be used for purposes of

environmental protection, there may be less costly and more
effective ~cans to achieve this objective. Cluster housing
ordinances, for example, would be more effective than large-
lot zoning for either protecting the environment or preserv-
ing open space. This technique generally limits residential
development at a low density which in turn limits the quantity
of growth.

1 David Brower et al., Growth Mana ement throu h Develo-
T' '  Chapel FiTT: Center for Urban and Regional

iv. of North Carolina, 1974!, p. 36.

2Stephen Sussna, "Residential Densities: A Patchwork
P'lacebo," 1 Fordham Urban Law Journal 132 �972!.

Id., p. 132.

Michael E. Gleeson et al., Urban Growth Mana ement
S stems: An Evaluation of Polic Re ated Research Ninne-
apo is, Minn.: choo of Pub ic ffairs, Univ. of Minne-
sota, 1975!, pp. III-40.



Height Restrictions

Regulation of building heights is used to control the
density of development, and to minimize the effects of tall
buildings which often cut off light and air, generate in-
creased traffic and cause difficulties in provi d1ng fire pro-
tection and other munic1pal services.

The North Carolina zoning enabling statutes authorize the
regulation of building heights .

~Yi abi i i t
Regulating building heights is an acceptable practice

and is in widespread use. Virtually all North Carolina zon-
ing ordinances contain height restrictions.

This technique does not raise technical problems and is
easy to administer.

Where It Has Been Used and to What Effect
As mentsone previous y, erg t restr1ctions are used

nationwide to prevent tall buildings from blocking light and
air to adjacent property, to allow for the orderly provision
of municipal services and to control the densi ty of develop-
ment.

As early as 1909, the U.S. Supreme Court upheld bui ldi ng
height regulations. There is little doubt about the consti-
tutionalityy of this technique in principle~, but a max1mum
height regulation may be invalid as applied. This technique
is subject to challenge on due process, equal protection and
taking grounds, as is any zoning ordi nance .

Focus

Height restrictions limit most directly the absolute
quantity and density of growth in a particular area. Where
desired, height restrictions can prevent some subtypes of
development such as high rise office buildings or apartments.
In many communities, height is a quality of growth which is
considered an important and appropriate target of regulation.



1 Phillip P. Green, Jr., Zonin in North Carolina  Chapel
Hill: Institute of Government, Univ. of North Carolina, 1952!,
p, 174.
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Conditional and Contract Zoning

Under contract zoning a landowner contracts with the
local government to subject his property to deed restrictions
in exchange for a desired zoning change. Conditional zoning
involves similar limitations on and concessions from the de-
veloper, but there is no reciprocal ob'ligation on the local
government to change or forego any part of its regulatory
power.l

Both conditional and contract zoning may be distinguished
from special use permi ts that are accompanied by conditions
in two ways: first, criteria. that must be met before a special
permit is issued are spelled out in the ordinance and apply
equally to all property owners in the jurisdiction. Second,
special permits requi re no concessions or commitments from
the community; the applicant needs only to demonstrate that
he meets the requi red conditions for the permit to be granted .

The purpose of these two techniques is to provide for
flexibility in ma king decisions concerning indi vi dual parcels
of land. By their use officials may reconcile various inter-
ests affected by land reclassi fications and allow for utili-
zation of property which is suitable for development but has
been somehow poorly class~fied in zoning.

A~uthori t
Conditional or contract zoning must be authorized by

zoning enabling legislation. 1n North Carolina, conditions
may be attached to special use permits and variances, and
certain concessions may be gained from developers through
subdivision regulations. However, these are particular
techniques which may be utilized only when certain predeter-
mined circumstances are found to exist  only certain types
of uses explicitly descri bed in the zoning ordinance are
eligible in the case of special permits; only when undue
hardship results to the landowner due to zoning in the case
of a variance; and only when a developer voluntarily sub-
divides his property in the case of subdivision regulations!.
North Carolina zoning enabling legislation does not clearly
permit the use of contract or conditional zoning.

~Viabii it
Yiability is difficult to assess. The general prin-

ciple of flexibility to prevent arbitrary restraints on
property caused by static zoning ordinances must be balanced
against the need for consistency in land use decision-making.
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It seems 1i kely that planners and large-scale developers
would favor some degree of flexibility, while small property
owners would prefer predictability� .

Technical viabi lity is dependent upon the degree of
analysis which would accompany conditions and contracts. A
thorough determination of the impact of each project would
burden the technical capability of the Iocal government.
However, project-by-project determinations may be more feas-
iblee than 1ong-range planning decisions. The analysis of
the impacts of individual projects does in fact provide for
decision-making in a continually updated context.

Where It Has Been Used and to What Effect
Zoning with conditions. has een found valid in New York

since the early 1 960's .~ More comprehensive use has been made
of conditional zoning in Sacramento County, California.

Research revealed no qualitative evaluation of results
from local jurisdictions that have implemented zoning with
conditions, although the observation has been made that con-
tract zoni ng deals wi th problems on a piecemeal basi s .
Although it may yield satisfactory results for the owner of
the parcel in question and for the municipality, nei ghboring
property owners may not be protected from adverse consequences.

There are several potential legal challenges to contract
or conditional zoning. First, the municipality may be ac-
cused of abrogating its police power by entering into a
private contract with a landowner. This problem may be
avoided if the city does not make a binding promise to rezone.
The agreement would then be in the form of a "uni lateral con-
tract ' in which the city acts to rezone in return for the
landowner's promise  a rather dubious distinction!.

Contract or conditional zoning may also be challenged
for failing to meet the requirement that all areas in each
zoning district must be subject to the same restrictions.
Although contract zoning has been upheld against such claims
in other jurisdictions, North Carolina courts are not li ke1y
to uphold rezoning based on a contract with a developer,3

Conditional zoni ng, if not explicitly illegal itself,
may be collaterally attacked as spot zoning.4 Contract zon-
ing has been invalidated by the North Carolina courts as
impermissible spot zoning.>



Focus

In negotiations which take place in regard to conditional
ar contract zoning, one of the concessions which developers
may be asked to make is that the land be developed in a way
that minimizes adverse environmenta1 impacts . By making
this concession, the developer  and subsequent purchasers}
rather than the local government or established resi dents
pay the costs of protecti ng the envi ronment . The conditions
or contract might also involve other requi rements regarding
the quality of development. For example, a commercial de-
veloper might be required to dedicate a parcel of land for
public use as open space. To the extent that contract and
conditional zoning add flexibility to a traditional zoni ng
ordinance, they broaden the options for the development of
a particular site.

1Regardless of academic legal distinctions, courts have
usually dealt with both under the general category of zoning
with conditions. Michael E. Gleeson et al., Urban Growth

Minneapo is: Schoo of Public Affairs, Univ. of Minnesota,
1 974!, p. III-59.

2Church v. Town of Islip, 8 N.Y.2d 354, 168 N.E.2d
580, 203 N.Y.S.2d 866 �960!.

Michael Brough, " Flexibility Without Arbitrariness in
the Zoning System: Observations on North Carolina Special
Exception and Zoning Amendment Cases," 53 N.C. Law Review
927, 949-958 � 975!.

4Id.

Allred v. City of Raleigh, 277 N.C. 530, 178 S.E.2d 432,
�973!.
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Special Exception

The special exception is one of the principal devices
explicitly allowed in North Carolina which may permit flexi-
bility in a land use control system. It is employed in areas
where certain activities are found to be permissible, but re-
quire special control and/or scrutiny because of the particu-
lar problems they pose. Typically, the specified use is al-
lowed by right in the area in question  often the entire zon-
ing jurisdiction! if certain conditions or criteria are met
by the applicant . These condi tions must be speci fied in the
ordinance.

This technique has been used recently as a comprehensive
tool for growth management by desi gnati ng all or almost all
new development a special exception rather than a use by
right, This approach has generally been found illegal.2
However, where such broad application of the special use per-
mit is used in connection with interim zoning, during times
of study and decision on permanent zoning, it is more accept-
able to the courts.3 The criteria for gaining a special use
permit may be conditioned upon prior existence of adequate
municipal facilities or findi ngs of no adverse environmental
impact. Although requiring special use permits throughout
an entire jurisdiction mi ght not be feasible, special use
permits for most types of development in environmentally
sensitive areas may be legally and practically acceptable
regulatory tools .

Authority to use the special exception exists in North
Carolina pursuant to N . C .G .S . 1 60A-381 to 392  for cities!
and N.C.G.S. 153A-340 to 347  for counties!. The grant of
power provides that the Board of Adjustment or the City
Council may issue special use permits or conditional use
permits, and may impose reasonable and appropriate condi-
tions and safeguards upon these permits . Thus, the Board
of Adjustment is specifically authorized to attach addi-
tional conditions to a special exception permit.

The special exception has been used extensively and
seems politically acceptable for regulating certain types of
development, the location of which pose particular problems
or cannot be reasonably provided for in a static zoning ordi-
nance or plan. When more comprehensively used, as for all
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new development in a particu'Iar area, the special exception
could possibly encounter political resistance as excessive
infringement on individual property rights and an excessive
burden on development.

Technical viability would depend on at least two fac-
tors. First, the nature of the criteria which the special
use must meet will affect the degree of technical information
that would be required in processing a permit . Second, the
number of cases or uses which are required to receive a per-
mit would further determine the extent of the burden on
technical, as welf as administrative, staff capability.

Where It Has Been Used and to What Effect
The special exception has been used in North Carolina for

many years. The result of its use, along with the variance
and amendment techniques, has been a high degree of flexi-
bility in varying from original zoni ng ordinances and moving
toward ad hoc land use decision-making. Although flexibility
is desirable in responding to rapidly changing circumstances,
it also opens the decision-making process to greater pressure
from special interests. Therefore, it is important that the
criteria for granting special use permits be as reasonable
and objective as possible, and that procedural safeguards be
carefully provided to ensure fair decision-making.

The special exception has generally been upheld as con-
stitutional where applied to a limited number of uses . How-
ever, where every or almost every use is handled by special
permit, the courts are likely to find the scheme invalid.
The basis of attack is usually that it constitutes an un-
constitutional delegation of legislative power. Nevertheless,
application of the special exception to all uses was recently
upheld when tied to interim zoning or the prior existence of
adequate facilities. Specifically, existence of sewage sys-
tems, drainage, and access roads has been found to be an
acceptable basis for speciaI exception zoning.4 The special
exception has not been so broadly applied in North Carolina .
Constitutional challenges have been based on the unconstitu-
tional delegation theory,5 and such decisions have turned on
whether or not the administrative body based its decisions
only on those considerations set forth in the ordinance. To
allow dec~sion by a nonlegis'lative body to be based on its
own determination of a public purpose would be to allow an
unlawful delegation of a legislative power.



There are no decisions in North Carolina which clarify
how broadly the special exception may be used and still re-
main within the delegated power. The purpose of the special
exception has been found to be "the amelioration of the rigors
of necessarily general zoning regulations by eliminating the
necessity for a s1avish adherence to the precise letter of
the regulations."<

The special exception process is administrative and
therefore must follow the strengthened procedural requi rements
recently set forth by the North Carolina Supreme Court. In
ruling on an application for a special permi t, a municipal
board must "� ! follow the procedures specified i n the or di-
nance;  Z! conduct its hearings in accordance with fai r trial
standards; �! base its findi ngs of fact only upon competent,
material and substantive evidence; and �! in allowing or
denying the application, . . . state the basic facts on which
it relied.

Focus

Provided the conditions of the zoning ordinance are met,
this technique increases the development options for an in-
dividual site. Depending upon the stringency of the condi-
tions, the special exception may have some impact on the
quantity of a particular sub-type of development, This tech-
nique is also useful because the conditions imposed may di-
minish the environmental and economic costs of development
in addition to ensuring that the quality of the development
will be acceptable to the community� .

1Donald Hagman, Urban Plannin and Land Develo ment
Control Law  St. Paul, Minn.: West Publishing Company, 1971!,
p. 207.

Id,, p. Z08.

4Robert H. Freilich, "Development Timing, Moratoria,

and Control of Growth: Issues-Techni ues-Problems-Trends, II,
ed. by Randa 1 W. Scott et al. Washington, O.C.: The Urban
Land Institute, 1975!, 363-364.
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5I'eiger v. Winston-Salem Bd. of Adjustment, 278 N.C. 14,
178 S.E. 2d 616. ~zeal after remand 281 N.C. 716, 190 S.E.2d
17' �972}.

Lee v. Board of Adjustment, 226 N.C. 107, 37 S .E.2d
128 �946!.

7Humble Oil and Refining Co . v, Board of Aldermen, 284
N.C. 458, 471, 202 S.E.2d 129,. 138 �974!,
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Bonus and Incentive Zoning

Under bonus and incentive zoning, municipalities allow
deve'Iopers to exceed the 1imitations imposed by conventional
zoning in exchange for developer-supplied amenities which are
desired by the community. For example, a builder may be per-
mitted to exceed the prescribed height restriction if he pro-
vides open space around or adjacent to the proposed building� .

~huthori t
Bonus and incentive zoning are not explicitly per-

mitted by North Carolina zoning enabling legislation. The
most ana! ogous technique that is permitted is the variance,
which allows minimal variation from zoning restrictions in
cases of hardship. The variance may be accompanied by con-
ditions. The requirement of undue hardship seems, however,
to invamidate the analogy, and it seems likely that bonus or
incentive zoning might be found illegal on the same grounds
as contract zoning.

~Yia hi 1 it
Bonus or incentive zoning may be affected by the same

problems that concern other flexible zoning tools. Case-by-
case decisions raise the spectre of influence-peddling and
pol itical maneuvering. However, bonus and incentive zoning,
if applied only for limited uses which have been determined
to be in the public interest, would probably not affect the
majority of 1andowners. Thus public resistance to this tool
might be 1owered.

Where It Has Been Used and to What Effect
In San Francisco enslty bonuses are given for pro-

vision of such ameniti es as direct access to rapid transit .
In New York's Theatre District, the i ncorporation of a legi-
timate theatre in the development can be rewarded with a
20 percent increase in permissible floor area.l The tech-
nique seems to have worked in encouraging the desired re-
sults where used in the metropolitan context but, despite
its potential, has been used little in nonurban areas.

Legal problems might arise for two reasons. First,
when used without traditional zoning, incentive zoning deals
primarily with density, and not use, in classifying land
uses. The~e may be questions as to whether this is within
existing enabling legislation.  Apparently no municipali-
ties have used this tool without also using conventional
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zoning.! Secondly, if used in combination with traditional
zoning, the technique might be attacked as unlawful con-
tract zoning. Qn the other hand, incentive or bonus zoning
is similar to dedication, and the use of dedication has been
upheld when used as part of a subdivision regulation and in
other contexts.

Incentive zoning will have a better chance of meeting
constitutional requirements if it complements a rational
underlying regulation and is a reasonable means of achieving
a permissible government objective. Most of the purposes
for which a local government would want to use incentive
zoning are recognized as va'lid public purposes, but com-
mentators disagree about the importance of the relationship
between the amenity provided by the developer and the bonus
allowed in return. For example, an incentive ordinance may
allow a smaller lot size in subdivisions in return for more
open space than i s ordinarily required. There is an ob-
vious relationship between allowing smaller lots and pro-
viding more open space. A more difficult situation arises
when an ordinance allows smaller lots in return for the

provision of an amenity such as bi keways . It may be that
incentive or dinances for non-controversial purposes are
not likely to be challenged, and perhaps even a tenuous
relationship between the amenity and the bonus will justify
the ordinance.

Focus

This technique can reduce the economic costs of growth
if the developer is induced to design the development so
that it can be serviced efficiently. Also, incentives to
the developer can be exchanged for provisions that protect
the environment  e.g. planting veg etation to reduce run-
off! or provisions which require a desi red level of quali ty
 e.g. covered pedestrian walkways, dedication of land for
public use as open space!. Since many of the incentives
are in the form of density bonuses, this technique will
have a direct impact on the quantity of development. To
the extent that increased densities permit the building
of multi -family housing, incentive zoning also will in-
crease the development options for a particular site.
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Michael E. Gleeson, Robert C. Einsweiler, et al.,
G owth Man ement S stems, ASPO Planning Advisory

!, p. 47.

2"Honus or Incentive Zoning--Legal Implications,"
S racuse Law Review 21 �970!.



Floating Zones

Floating zones are shown in the ordinance text, but not
on the zoning map.l A floating zone may be employed when
the local government recognizes that a particular type of
activity is desired for a general area but the specific site
has not been located in advance. Property intended to be
used for that activity may be rezoned upon application if
the owner can meet the conditions in the ordinance. Thus a
floating zone is verbally described as a certain type of
zone and then waits to be affixed by a second ordinance to
a particular piece of land which fits that description,
Uses typically designated in floating zones include shop-
ping centers, light industry and mobile home parks.

Floating zones are not explicitly authorized by
enabling legislation in North Carolina. A floating zone
may be held invalid where spot zoning has been held invalid.
The North Carolina courts have defined spot zoning as aris-
ing "where a sma'll area, usually a single lot or a few lots,
surrounded by other property of similar nature, is placed
arbitrarily in a different use zone from that to which sur-
rounding property is made subject."2 This definition would
seem to incorporate the floating zone concept. The pur-
poses of the floating zone may be better achieved through
use of the special exception technique, by requiring more
detailed conditions to be met and findings made before the
special use is granted.

~Vi a bi i i t
Political viability would involve balancing the prob-

lems of unpredictability against the advantages of increased
flexibi1ity. Oecisions concerning locating such zones would
become open to influence of special interests and other poli-
tical activity.

Technical viability is probably good in the sense that
specific placement of floating zones may be deferred until
such a need is clearly defined . The locational decision
can be based on actual facts rather than on abstract future
needs. Such incremental guidance decisions may be techni-
ca1ly superior to long-range static plans.
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Where It Has Been Used and to What Effect
Floating zones have been use 1n New York to allow 10-

acre or more sites to be rezoned to permit multiple family
dwellings where certain standards of size and height are met.
In these cases the technique can give greater control over
s1te design and can allow flexibility 1n locating such faci-
11ties.

In applying the floating zone techn1que, legal issues
can be avoided if it is implemented as an extension of the
special use concept.3 The legal issues would involve the
reasonableness and clar1ty of standards imposed on the pro-
posed development and the reasonableness and public purpose
rationale for designating some types of development as subject
to the f1oating zone concept.

Focus

The amount of a particular sub-type of development  such
as shopping centers! can be controlled by the use of this
technique. For example, if the conditions in the zoning ordi-
nance are stringent, the number of shopping centers can be
limited. The use of a floating zone can also increase the
number of development options for a particular site.

Donald Hagman,
Control Law  St. Paul

2
Zophi v. City of Wilmington, 273 N.C. 430, 160 S,E.2d

325 �968!,

Rogers v. Village of Tarrytown, 302 N.Y. 115, 96 N.E.2d
731 �951!.



Performance Zoning

Performance zoning sets standards for each zone based
on permissible side effects of a development rather than
specifically enumerating the types of uses permitted . If
the prescri bed standards are met, any use is allowed in
the zone. This technique has been used for some time in
industrial zoning to set standards on noise, glare, dust,
toxic emissions, vibration, heat, odors, electrical dis-
turbance, radioactivity and so forth. Nore recently, the
technique has been applied to a broader range of uses,
with standards keyed to demands on support services such
as sewerage, roads and other public facilities. Further
application may invo!ve protection of the environment by
specifying maximum levels of permissible stress on natural
resources. For example, a community may specify the amount
of permissible runoff in a given zone, and any use would
have to meet that, standard before development could take
place 1

Performance controls for sensitive lands can be per-
ceived as a system to protect natural processes in environ-
mentally sensitive areas, such as aqui fers, stream valleys,
wetlands, shorelands and flood plains. Under an ordinance
based solely on performance standards, all development would
be permissible so long as it did not interfere with the
natural processes of aquifer recharge, stormwater runoff,
and so on, for which a community has set a specific leve1
of performance. The performance control ordinance is
designed to preserve natural processes by permitting de-
velopment which is in accord with these processes rather
than by banning all development in sensitive lands . Under
performance controls it is up to the developer to prove
that his project is compatible with the natural processes
before the project is approved. In practice, performance
controls are generally used in conjunction with traditional
zoning ordinances.~

~Authorit
The power to zone by use of performance standards is

not explicitly granted by state zoning enabling legisla-
tion, and there are no court cases dealing with the tech-
nique. It may be argued that performance standards, if
rationally devised and consistently applied, could qualify
as a comprehensive plan, and zoning in conformance to those
standards could be upheld under the broad grant of zoning
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powers for the public health, safety and wel fare. Local au-
thority to use a performance standard approach in regulating
minor development in areas of environmental concern seems to
be granted in North Carolina's Coastal Area Management Act.3
In addition, performance standards would seem to be permis-
sible e when used in other cri tica1 environmental areas such
as flood plains.

Political viability wou1d seem to be questionable if per-
formance standards are applied to an entire jurisdiction
due to the resultant uncertainty as to whether a use wi'1l
be a11owed. Further problems might result from distrust or
lack of faith in the ability ta set standards objectively
and accurately, due to a 1ack of understanding of the
methods and criteria . However, performance controls do
present an ecologically acceptable compromise between full-
scale development of sensitive lands and banning develop-
ment on these lands a1together.

Technical viability depends on the comprehensiveness
with which standards are applied and whether or not the
entire jurisdiction is subjected to them. Performance of
certain processes may be measured readily, while techniques
to measure others are still crude. Case-by-case considera-
tions of every development proposal would impose a tremen-
dous information and work load which could only be met by
a 1arge staff and/or sophisticated equipment. This is not
presently a realistic expectation in the coastal area.
However, this technical burden could be placed on the
developer, with the local government staff or an indepen-
dent agency certifying the resu1ts. Simpler applications
of performance standards that do not require quantitative
analysis are frequently inexpensive and do not require
special data systems or staff,4

Where It Has Been Used and to What Effect
uc s ounty, Pennsy vania an Sanibel, Florida have

both adopted performance standards as integral parts of
their growth management systems. Bucks County developed a
natural resources plan based on a grid network information
system that contains a computer file on the natural features
of the county .> Protection policies were formulated ac-
cording to the relative environmental sensitivity of each
planning ce11 grid and converted into corresponding allow-
able development intensities. Based on this i nformation,
a performance standard ordinance has been adopted taking
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into account the percentage of open space to be maintained
in each planning district, the maximum permissible ratio of'
impervious surface to gross acreage and the maximum feasible
density.6

Sanibel Island, Florida has adopted performance stan-
dards far development based on the characteristics of the
natural ecological zones of the island . Permits are granted
only if the applicant can demonstrate that the proposed de-
velopment will not interfere wi th the geology, hydrology,
vegetation, and wildlife in each zone.i

g ssues center around the vagueness of standards,
the reasonableness of the restrictions on development and
the uniformity of their application. Thus, due process,
the taking issue, and equal protection would be the major
challenges. Although it is difficult to predict the judi-
cial response to individual performance zoning ordinances,
regulations based on clear and rational performance stan-
dards would probably be legally acceptable when related to
environmentally sensitive areas.

Focus
When used as an overlay to conventional zoning, per-

formance standard zoning generally places additional re-
strictions on the development options of a particular site
and further protects the natural environment. Also, by
setting standards on other side effects such as glare and
vibration, performance zoning gives the community a way
to control these undesirable qualities of development
which cannot generally be controlled by conventional zon-
ing.

When used as a replacement for conventional zoning,
this technique can be used to reduce the adverse environ-
mental effects of development and to promote a desired
level of quality in new development as mentioned above.
In addition, it influences many of the characteristics of
growth in much the same way as conventional zoning. For
example, an ordinance which stated a maximum permissible
ratio of impervious surfaces  which would include build-
ings, roads, sidewalks, etc.! to gross acreage would in
effect restrict the density and consequently the quantity
of new development. To continue with the impervious sur-
face ratio as an example, it seems that this type of
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standard clearly favors some sub-types of development over
others. In terms of residential construction, multi-family
units which ordinarily require less in the way of impervious
surfaces because they are multi-storied might be feasible
to construct where single family dwellings would not be.
In a similar fashion, standards for a particular area can
be developed to favor some types of development over others.
A community would probably enact standards that make it
unlikely that industry could locate in a residential area
for example.

l Michael E. Gleeson et al., Urban Growth Mana ement
S stems: An Evaluation of P&o ic Re ate Research, SPO
Planning Advisory Service, Nos, 309 and 310 1975 , p. 40.

2
Id., p. 37; Charles Thurow et al., Performance Con-

Administrators, prepared for the .S. nvironmenta
Protection Agency  Washington, D.C.: U.S. Government
Printing Office, 1975!, pp. 440-450.

3See N.C.G.S. 113A-120�975! which sets forth the
conditions for the denial of permits for minor development
in AEC's.

4Thurow et al., p. 2. Simple use of performance stan-
dards would be similar to North Carolina's sand dune pro-
tection ordinance which prohibits the disturbance of dunes
and dune vegetation unless a permit is issued which finds
that the proposed action will not materially reduce the
dunes' effectiveness as protection from high wind and ~ater.
See N.C.G.S. 1048-3 et. ~se . �972 5 Cum. Supp. 1977!.

5 Edward J. Kaiser et al., Promotin Environmental
ualit Throu h Urban Plannin and Controls Washington, D.C.:

Office of Researc an Deve opment, U.S. Environmental Pro-
tection Agency, 1974!, pp. 145-147.

Bucks County Planning Commission, P f nc 2
 Doylestown, Pa.: The Commission, 1973!.
Godschalk et. al,, Res onsible Growth Mana Went: Cases
and MateriaTs ~University of North Carolina: Center for
I~i I II .77

John Clark, The Sanibel Re ort: Formulation of a
Com rehensive Plan ase on atura S stems Was langton,
D.C.: The Conservation Foundation, 9 6
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Planned Unit Development  PUD! and
Cluster or Average Density Zoning

In its simplest form, planned unit development takes the
shape of cluster development. An example might involve a de-
veloper with 1 00 acres of land which he could divide i nto 400
quarter-acre lots according to existing local ordi nances .
Cluster zoning would give him the alternative af clustering
units closer together i n one part of the site, provided that
overall number of units does not exceed 400. The open space
saved by clustering is left f' or the common use of the resi-
dents.~ From this simple "density transfer," planned unit
development builds into complex forms. In its most advanced
stage, planned unit development allows a variety af housing
types as well as commercial, agriculturaI and industrial
uses.

Typically, developers are permitted to develop under PUD
provisions when the proposed development exceeds a minimum
specified number of acres or housing units . Planned unit de-
velopments are usually subject to zoning ordinances, although
they are not actually mapped, and must therefore comply with
the use restrictions within the zones where they occur. In-
creasingly, however, some mixing of uses and increases in
density are permitted.

The PUD technique provides flexibility because the actual
design is a matter of negotiation between the developers and
planning authorities. PUD's are generally attractive to de-
velopers of large tracts of land, and generally though not
necessarily, to higher priced development.

~AU t hori t
PUD ordinances are not

abling legislation in North
jurisdictions, some of them
ordinances. Their validity

specifically authorized by en-
Carolina. However, many local
in the coastal area, have such
has not been tested in the courts .

i33

Planned unit development and cluster or average density
zoning combine elements of zoning and subdivision regulation
in permitting flexible design of' large and small-scale devel-
opments which are planned and built as a unit. Specific
plans for the development are required in advance, and must
be approved by the administering body. This concept elimi-
nates the lot-by-lot approach common to zoning and subdi-
vision regulations, and can be used as an incentive for better
development by enabling complete schemes to be planned and
approved.l



Although the possibility exists that PUD ordinances may be
upheld even in the absence of a zoning enabling provision,
such enabling legislation is needed on the State level to
remove doubts as to their validity,3

Political viability would seem to be rather high in view
of local passage in many jurisdictions of PUD ordinances de-
spite lack of assurance of their validity, Technical via-
bility will vary because past experience shows that the PUD
process has generally been undertaken in jurisdictions hav-
ing long experience with planning and zoning techniques and
large and competent staffs. Therefore, PUD technique should
be considered as a tool for growth management primarily in
those areas with experience in the field of development
control.4

Where lt Has Been Used and to What Effect
PUO ordinances have been used in Montgomery County,

Maryland; Prince George's County, Maryland; Boulder,
Colorado; Chapel Hill, North Carolina; and many other
places. The tool relates primarily to larger developments,
which generally will be located on fri nge areas where large
tracts of vacant land are likely to be found. Smaller de-
velopments and individual unit construction will not be
controlled by this tool. Requirements of more sophisti-
cated planning and information, as well as greater staff
requirements to analyze them, can raise the cost of de-
velopment and loca1 government administrative expenses .
This is one reason the PUD concept has been used primarily
for higher income developments. Planned unit development
may, however, be a useful tool to allow preservation of
environmental characteristics in nondeveloped areas where
residential use is allowed, PUD's have also been found to
conserve energy and can be provided with needed urban
services more economically than conventional development.5

The various forms of PUD have been frequently cham-
pioned as measures to protect the coastal environment by
clustering development around sensitive areas, dunes,
marshes, etc . Currituck County, North Carolina has made
extensive use of a variation of the PUD process in de-
veloping a highly celebrated land use plan designed to
enhance the county's coastal resources. Critics of the
Currituc k plan, however, assert that heavy densities of-
fered by the plan as an inducement to developer cooperation
threaten the goal of environmental protection.B



A recent study by the American Society of Planning
Officials revealed that two-thirds of local PUD ordinances
used either the special exception/conditional use proce-
dure or a zoning amendment--and thus did not rely on
specific state enabling legislation.9 In North Carolina,
then, legal attacks on PUO would be similar to those in-
volving the special exception in that it might be chal-
lenged that such a use of the special exception was an
unconstitutional delegation of power. However, the North
Caro1ina Supreme Court has held that as long as procedural
requirements are met, the use of the special exception is
legitimate.'O

Other attacks on PUD ordinances are most likely to be
based on the equal protection requirement that regulation
be uniform to all similarly situated property owners . PUD
may also be attacked as spot zoning in that it usually re-
lates to only one landowner and land parcel, allowing it
to deviate from regulations applicable to others in the
same zone. Although some early applications of PUD were
rejected in the courts,ll more recently PUD has been up-
held in most state courts where it has been tested.l2

Focus
To the extent tha t clustered development is more efti-

cient to service and limits encroachment of development into
environmentally sensitive areas, these techniques reduce
the economic and environmental costs of growth. The open
space which is provided through clustering not on1y improves
the quality of development in many communities, but it also
increases the development options for individual sites by
permitting some sites to be reserved from development.

Whereas a cluster development ordinance simply affects
residential development, a PUD ordinance offers more control
over growth. It allows a community to specify the mix
 genera'lly residential and commercial uses! of new deve1op-
ment and may require varied types of residential construct~on.

See generally Robert W. Burchell, Planned Unit

N.J,: Rutgers University, 9 2 , and F. So et al., Planned
Un't D 1 t 0 d' , ASPO Planning Advisory Service,
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Daniel R. Mandelker,
�nd ed.; Indianapolis: Bo
pp. 1075-1078,

Lee A. Patterson, "Planned Unit Development and
North Carolina Enabling Legislation," 51 N.C. Law Review
1455-1478 �973!.

Thomas J. Schoenbaum and Ronald H. Rosenberg, "The
Legal Implementation of Coastal Zone Management: The North
Carolina Model," 1976 Duke Law Journal 1 �976!.

5
Real Estate Research Corporation,

 Washington, D.C.: U.S. Government Print

For example see Charl es Thurow et al ., "quotations
from Snohomish County, Washington Shoreline Management Master
Program, June 1974," Performance Controls for Sensitive Land:
A Practical Guide for Loca dm n>strators, prepared for the
U.S. Environmenta Protection Agency Washington, D.C.:
U.S. Government Printing Office, 1975!, p. 105; and Frank B .
Barick and T. Stuart Critcher, Wildl'fe nd L d Use Plannin
with Particular Reference to Co
Interagency » fe oor tnatlon ection, .C. Wildlife
Resources Commission, 1975!, p. 102.

7Robert V. Bode and William P. Farthing, Coastal Area
em t ' N th Carolin  Chapel Hill: Institute of Civic

aw C, iv. of North Carolina, February
1974!, Appendi x A.

Gary Soucie, "Fare-Thee-Well, Currituck Bank,' Audubon
78  January 1976!, 34-35.

Wo et al ., p. 49.
1 QHHumble Oil and Refining Co. v. Chapel Hill Board of

Aldermen, 284 N.C. 458, 202 S.E.2d 129 �974!. See Frederick
Carr, "The North Carolina Humble Case and Its impact on Plan-
ned Unit Development," Carolina Plannin, 1  Summer 1975!,
44-50,

11 Hiscox v. Levine. 31 Misc. 2d 151, 216 N.Y.S.2d 801
�961!--for abuse of administrative discretion, lack of uni-
formity. Eves v. Zoning Board of Adjustment ot Lower Gwynedd
Township, 401 Pa . 211, 164 A.2d 7 �960!--for spot zoning and
lack of uniformity.



120rinda Homeowners Committee v. Board o f Supervi sors,
Cal. App.2d 768, 90 Ca. Rptr. 88 �970!--held PUD corn-

plied with uniformity provisions. Cheney v. Village 2 at
New Hope, 429 Pa. 626, 24l A.2d 81 �968! upheld all aspects
of the PUB process. Orrell v. Planning Bd., 66 Misc.2d
843, 322 N.Y.S.2d 44  Sup. Ct. 1971! essentially held
Hiscox v. Levine was no longer applicable.
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Tradi tional Subdivision Regulation

Subdivision regulations control the process of convert-
ing raw land into building sites. They can establish effec-
tive requirements and standards for public improvements, in-
cluding streets, drainage pipes, sewer outlets, and so forth.
These standards may be enforced by requiring the developers
to post performance bonds.

Dedications of a specified amount of land  usua'Ily for
parks or schools! or money in lieu of land Force the developer
 and indirectly the residents! of the subdivision to provide
for needs generated by the subdivision . Mhen the developer
is allowed to pay in cash instead of in land, the community is
gi ven additional flexibility in meeting the needs of the sub-
division. If, for example, a good park site is not available
on the land owned by a developer, the cash contribution can
allow the local gover nment ta purchase a nearby park site for
the neighborhood.

Standards have recently been broadened in scope, and a
subdivision plan may be refused approval where there is a
fair or substantial showing that the subdivision will cause
undesirable off-site problems such as creating hazards, envi-
ronmentaI degradation or increasing the burden on already
overloaded public facilities, such as roads and sewers. In
this newer form, subdivision regulations can facilitate orderly
municipal growth in accordance with a comprehensive plan by
controlling the sequence and time of development. Subdiv~sion
controls relating to off-site Facilities are covered in a
separate section.

Cities have authority to regulate subdivision in North
Carolina pursuant to N.C.G.S. 160A-371. The regulations
are developed and administered by the local city council, the
city council on recommendation of a planning agency, or a
desi gnated planning agency . County subdivision regulation
is enabled by N.C.G.S . 153A-330 and may be exercised by the
Hoard of County Commissioners or their appointed agency.

A "subdivision" is defined as "all divisions of a tract
or parcel of land into two or more lots, building sites, or
other divisions for the purpose of sale or building develop-
ment  whether immediate or future! and includes all division
of land involving the dedication of new street or a change
in existing streets."



As part of the subdivision control, North Carolina
municipalities can require the "dedication or reservation
of recreation areas serving residents of the immediate
neighborhood within the subdivision" pursuant to N.C.G.S.
160A-372. School sites may be reserved in accordance with
a comprehensive plan but there is no authorization for the
dedication of school sites. The use of fees in lieu of
the dedication of land is not expressly authorized.

Political viability of subdivision regulation has al-
ready been established since it is probab1y second only to
zoning as the most widely used development management tool.

In genera1, current residents oI' a city can be expected
to support a dedication requirement because it makes new de-
velopment pay f' or its own park or school land. Developers
and holders of developable land may be expected to oppose
these restrictions,

Technical viability is not a major issue in the tradi-
tional use of subdivision regulations which concentrates on
good engineering and physical design criteria. Fine tuning
regulations to protect environmental values  other than just
aesthetics! seems to be substantially feasible� . The 1 imits
of the degree of permissible regulation are not certain.
In drafting the ordinance, clear and uniform standards must
be used to put deve1opers on notice of performance require-
ments.

Where It Has Been Used and to What Effect
Subdivision regulation has been used extensively through-

out the United States . The results have been the maintenance
of minimal design standards in new subdivision, the level of
which wi11 vary depending on the thoroughness with which the
administering local agency develops and applies regulations .
Dedication requirements are widely used. The amount of land
required for dedication varies, usually from 3-12 percent of
the subdivision's gross area.

b ivision regulations may be challenged on due pro-
cess and Caking grounds, but most courts have upheld a certain
degree of regulation as a permissible application of the po-
lice power Co protect the public health, safety and welfare
 Mansfield & Sweet Inc v Town of West Oran e, 120 N.J.L.
1 or streets and



utilities is commonly required and has been generally upheld
 Rid efield Land Co. v. Cit of Detroit, 241 Mich. 468,
217 N.W.58 1928 . Curb and gutter requirements and similar
design criteria accompanying street and utility requi rements
have been upheld  Petterson v. Cit of Na erville, 9 Ill.2d
233, 137 N.E.2d 371 9 6 . e icat>on of schoo and recrea-
tiona1 sites has met mixed judicia! reception .

The challenges in the early 1960's came in Illinois and
New York. In Pioneer Trust 8 Savin s Bank v. Villa e of Mt.
~Pros ect,> the court inva idated an ordinance requiring that
one acre per 60 families be dedicated to recreational pur-
poses because it found that the overcrowded condition of the
city was the result of the "total development of the commun-
ity," rather than the subdivision in question. The test it
created was that, "if the burden cast upon the subdivider is
specifically and uniquely attributable to his activity,
then the requirement is permissible; if not, it is forbidden
and amounts to a confiscation."3 This language clearly put a
heavy burden on the ci ty to show the connection between the
increment of burden produced by the subdivision and the exac-
tion demanded of th~ subdivision. In Gulest Associates, Inc.
v Town of Ne bu h the court invalidated an ordinance which

ow y o charge fees in lieu of land dedication
for recreational purposes because the money could then be
spent on any recreational purpose in the city, and was not
specifically earmarked to benefit directly the subdivision
which had pr' ovided it.

More recently, courts have begun to uphold mandatory
dedication ordinances. In 1971, in Associated Home Builders
v. Cit of Walnut Creek,5 the California Supreme Court af-
firmedd the const~tutiona] ity of a statute which allowed
cities to condition their approval on the dedication of land
or payment of fees in 1ieu thereof, for park or recreation
development near the subdivision so long as "the amount and
location of land to be dedicated or fees to be paid bears a
reasonable relationship to the use of the park and recrea-
tional facitities by the future inhabitants of the sub-
division ."

In 1966, in Jordan v. Vi] la e of' Menomee Falls,6 the
Wisconsin Supreme Court found no constitutiona difficulties
with a municipal ordinance which conditioned approval of a
subdivision on the dedication of land or payment of fees in
lieu thereof, for the expansion of parks and schools, even
though the state enabling legislation did not specif'ically
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authorize such conditions. Using the provision that the
statute should be construed liberally, the court allowed the
city the authority to impose the conditions where it could
show that subdivision in general had the cumulative effect
of creating a need for services  parks, schools, recreation
facilities!. More important, however, the court held that
in order to prove unconstitutionality, a developer would have
to show that the conditions were unnecessary in his case be-
cause the city already had adequate facilities, or that the
normal growth of the city without the addition of the sub-
divisions would have required the extra facilities .

There is no case law on this issue in North Carolina,
although the enabling legislation discussed above is sub-
stantiallyy similar to that of Wisconsin, on which the Jordan
case was decided.

There is likewise no case law in North Carolina which
sheds light on the extent to which subdivision ordinances may
be used for purposes of environmentat protection, Because
the public purpose doctrine is the best rationale for sub-
division regulations, local ordinance requirements for dedi-
cation of open space or other regulatory techniques for the
purpose of environmental protection would seem to stand or
fall on the demonstrability of the public purpose served by
regulating such areas.

Focus
As mentioned above, it is common for subdivision ordi-

nances to contain a dedication requirement. The distri bu-
tional effect of the ordinance is Co make new residents
pay for the services or facilities they require� . The
dedication requirement also provides the option of no devel-
opment for some sites.

Traditiona1 subdivision regulations also impact environ-
mental and economic costs of growth. Regulations can be
tailored to require elements which protect the environment
 such as drainage systems} and which reduce the capital out-
lay generated by growth  e.g. the elimination of unnecessary
curb and gutter requirements}, Generally, this technique
regulates many aspects of the quality of residential con-
struction  e.g. appearance and design}.

N. Moore, "The Acquisition and Preservation of Open
Lands," 23 Washin ton and Lee Law Review 289 �966!.



22 711.2d 375, 176 N.E.2d 799 �961!.

3 Id. at 380, 176 N.E.2d at 802.
25 Misc.Zd 1004, 209 N.Y.S.Zd 729  Sup. Ct.! aff''d 75

App. Div. 815, Z25 N, Y.S.2d 538 �962!.
5
4 Cal . 3d 633, 484 P.2d 606, 94 Cal. Rptr. 630. ~a eal

dismissed 404 U.S. 878 �971!.

28 Wis.2d 608, 137 N.W.2d 442,
385 u.s. 4 �966!.
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Subdivision Controls Relating To
Qf f-,Site Facilities

This type of ordinance requ1res that there be adequate
off-site fac11ities available  such as parks, fire and police
protection! before a subdiVision w111 be approved. This tech-
nique is similar to the development tiTtjing ordinance made fa-
mous by Ramapo, New York, which was discussed earlier in the
section on Oevelopment Tim1ng. It is different from a develop-
ment tim1ng ordinance in that no effort is made to predict when
certain faci11ties will be made available by the local govern-
ment. The purpose of the ordinance is not to "t1me" develop-
ment, but to make sure that development takes place only if
there are adequate facilities to support development.

This tool is to be distinguished from traditional subdi-
vision regulations which have as their purpose the assurance
that the city will not have to bear the burden of providing an
adequate infrastructure  or on-site facilities! to the develop-
ment. On-site facilities which are often required in tradi-
tional ordinances are adequate water and sewer conduits, a road
system which will match city standards, and dedication or re-
servation of land for parks and school sites.

In enacting subdivision regulations which take into ac-
count off-site facilities, the city is recognizing that new
developments require mare services than those listed above--
the city water and sewage system may have to be expanded to
handle the additional flow, parks and school facilities may be
inadequate, the neighbor1ng roadways may be inadequate to sup-
port the additional burden. These types of problems affect not
only the subdivis1on, but the rest of the ci ty as well, and
through the conditioning of subdivision permits upon ameliora-
tion of these effects, the city can protect its own revenues
and force the development to carry the burden it produces.

A~othorit

Authority for subdivis1on regulation by munic1palities is
found in N.C.G.S. 160A-372. That statute recogn1zes as legi-
t1mate objects of regulation, the provis1on of a coordinated
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street system, the provisio~ of community service facilities
 sewer and water facilities!, and the dedication of parks,
recreational areas, and the reseryation of school sites. Per-
l'ormance bonding is approved where necessary to ensure com-
pliance with -service pyoyision requirements. The statute fur-
ther recognizes two goals of subdivision y egulatign; " to!
provide for the orderly growth and development of the city"
and " to! provide for the more orderly development of subdi-
visions." Under the first of those, it would seem that a city
would have the authority to condition its subdivision perm1ts
on the provision of adequate off-site facilities, especially
in light of N.C.G.S. 160A-4, which indicates that the legis-
lature intended that the provisions of that chapter be broadly
construed "to include any additional and supplementary powers
that are reasonably necessary or expedient to carry them into
execution and effect." The power to implement subdivision regu-
lations is guaranteed to a city by N.C.G.S. 160A-373, by which
a c1ty is authorized to cond1tion the granting of permits on
the approval of the city council, the planning commission, or
both.

~Vi a bi 1 i t

In general, current residents of a city can be expected
to support this type of regulation, as it will protect their
tax revenues, and to the extent that it 1ncreases the price
of development, will make their property more valuable. De-
ve!opers and holders of developable land may be expected to
oppose these restrictions.

Where It Has Been Used and To What Effect

This technique is not yet in widespread use. It has been
used effectively in the cities mentioned below.

Brooklyn Park, Ninnesota, a distant suburb of Minneapolis,
uses this technique as the key to its growth management system.
Its subdiv1sion ordinance requires the availability or provi-
sion of off-s1te storm drainage facilit1es pr1or to develop-
ment. The cost of prov~ding such facilities has allowed the
city to prevent virtually all development on vacant land in the
northern two-thirds of the municipality. Without expensive,



staged construction of a storm drainage coilection system in
this area, premature residential construction would be in dan-
ger of flooding and would create flooding problems for the de-
veloped area to the south.

Loudon County, Virginia, which is w~thin the Washington
D.C. metropolitan area, has a zoning ord~nance that requires
applicants who seek rezoning of their property to pay for the
increased capital costs caused by the development of their pro-
perty should the rezoning be approved. The ordinance sets out
standards and definitions that result in a real dolly. amount
to be paid to Loudon County on a housing unit basis. While this
ordinance does not relate directly to subdivisions, it is in-
cluded here because a similar type concept could be made ap-
plicable to subdivision ordinances.

While subdivision controls relating to off-site facilities
have been challenged in a number of state courts, the U.S.
Supreme Court has never ruled on their validity, and so the
cases cited below are all the decisions of the highest state
court.

In a leading case on subdivision regulations, the Califor-
nia Supreme Court upheld a requirement that a developer dedi-
cate larger rights-of-way than were necessary for the amount of
housing he was constructing in order to accommodate future
growth,~ The court based its decision on the fact that it found
such regulations would directly benefit the development in the
long run since landowners would not have to be disturbed by tak-
ing proceedings when the inevitab1e expansion of the roads was
required.

Further support for the use of this type of tool may be
found in Noble v. Chairman and Townshi Commissioner of Nendham
~Tnwnshi ,a in which the plaintiff was cha caging a regu~relnent
that an adjacent road be widened as a precondition to the ap-
proval of a subdivision. The Appellate Division of the New
Jersey courts found that the planning board owed a duty to pre-
sent and f'uture landowners and residents to so condition the
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permit, as the result of its mandate to act in the public in-
terest.

The cowrt decision that upheld the Ramapo development
timing ordinance  see aboye, section on Development Timing!
strongly supports the validity of off-site facilities require-
ments.

Focus

As mentioned above, one of the primary reasons for using
thi s technique is to make growth pay for itself. In addition
to this distributional effect, this technique can be used to
reduce the economic and environmental costs of growth. It
promotes development in areas where there can be orderly and
efficient extensions of municipal services and where major ex-
penditures for new roads, schools, etc., are not required. It
can also be used to make development in environmental1y sensi-
tive areas conditioned on the availability of facilities or
services which reduce the adverse impacts of' development. An
ordinance of this type can slow the rate of growth where the
necessary off-site facilities are not avai1able. A]so, by di-
recting growth to areas where adequate faci1ities are availab1e,
it affects the 1ocation of new development.

1Michae1 Gleeson et al., Urban Growth Mana ement S stem
An Evaluation of Po1ic ReTate p
of Pub ic Affairs, Univ. of Minnesota, 974!, pp. II-28-30.

Id., p. II-50.

3Ayers v. City Council of Los Angeles, 34 Cal. 2d 31
�949!, 207 P.2d 1.

91 N.J. Super. 111, 217 A.2d 335 �966!.



Total !opulation Charter Provisions

Total population charter provisions attempt to establish
absolute limits on pe~issible population, either by setting
a numerical limit on populat1on itself' oy on the permissible
number of housing units or related permits.

There is no explicit statutory authority 1n North Carol1na
which allows regulation for the purpose of limiting absolutely
the populat1on within a local governmental jurisdiction. The
only authority would flow from the broadest imaginable inter-
pretation of the general permission to regulate for the "public
health, safety, and welf'are".

~Yi a b i 1 i t

Political viability would appear to be low in many areas
of North Carolina. Economic growth is a goal and a legitimate
need in most localities, and attempts to thwart absolutely such
growth will meet powerful opposition from practically all sec-
tors of the population. Absolute growth limitations seem very
simple, involving no technical or administrative problems, un-
less efforts are made to be selective concerning growth that
takes place prior to reaching the lim1t. However, to be le-
gally acceptable, very thorough and sophisticated planning ca-
pacities are required to show persuasive reasons for regulating
population growth, such as clear and overwhelming constraints
on the environmental capacity of the area .

Where It Has Been Used and To What Effect

A populat1on quota was proposed by a citizens group 1n
Boulder, Colorado, but was rejected by referendum.l In 1972,
the citizens of Boca Raton, Flor1da, passed a charter amendmgnt
limiting the tota1 number of dwell1ng units within the city.~

Legal challenge is practically assured by including ab-
solute limits on populat1on growth in any conmunity plan. The
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Boca Raton restriction was challenged as violating state and
federal consti tut1onal guarantees of due process and equal
protect1on. A Florida trial court invalidated the growth cap
as a violation of substantive due process holding that the
population limit did not rationally promote the public welfare.

The New fork Supreme Court found that a quantitative quota
system was invalid s1nce the ord1nance violated the constitu-
tional Igrohibition against taking property without just compen-
sat1on. The court dwelt on the fact that the regulation was
not in accordance with a comprehensive plan, i ndi cating that
the power to control growth was va11d only in accordance with
a comprehens1ve plan if exercised.5

Further const1tut1onal cha1lenge is likely to be based on
the claim that an absolute limitation infr1nges on the funda-
menta1 right to travel, and such a limitation can be supported
only if it furthers a compelling state interest. In order to
withstand constitutional challenge, any population 1 1mitation
w11'I have to be justif1ed by critical constra1nts to popula-
tion growth determined through careful planning studies.

Although there are no North Carolina cases on quotas, it
seems safe to predict that it would be very difficult to justi-
fy an absolute limit to populat1on growth.

Focus

These provisions attempt to influence the quantity of new
development.

Michael E. Gleeson, Robert C. Einsweiler et al., Urban
Growth Mana ement S stems, ASPO Planning Advisory Service, Nos.
3 an 3 s p ~

Rona1d A. Zumbrun and Thomas E. Hookano, "No-growth and
Related I and-Use legal Problems: An Overview", 9 Urban La e
122 �977!.
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3 Boca Yillas Corp. v. E. E. Pence, No. 73 106 CA��1 F
 F1a. 15th Cir. Ct. 1976!  currently on appeal!. For further
discussion of the case, see David R. Rodschalk et ai .. ~Res on-
sible Growth Mana ement: Cases and Materials, +Unryersity of

th Ca C nter for Urban an egsonal Studies, 1978!
pp.x-l to x-l7.

4Albrecht Realty Co. v. Town of New Castle, 8 Misc.2d
255, 167 N.Y.S.2d 843 �957!.

5Gleeson et al. e p. 46.
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Annual Permit Limits

Annual permit limits may be used to limit population
growth and construction by setting an absolute quota on the
number of building permits that are issued by a city or
county. While not protecting specific environments, the re-
sult of such a quota is to reduce the overall pressure of new
development, and ind~ rectly to reduce the threat to specific
environments. A similar, although not so rigid approach, is to
dictate stringent conditions which must be met before a permit
wi 11 be i ssued . These conditi ons coul d include specific re-
quirements for building in sensitive environmental areas.

North Carolina's building laws set various standards for
structures in pursuance of the public health, safety, and
welfare. However, absolute limitations on the number of per-
mits are not mentioned in enabling legislation. The enabling
statutes do not clearly state how stringent the conditions
precedent to permit issuance may be.

Annual limits on new construction would be technically
and administratively simple. The existi ng building inspection
department of a locality could review building permit applica-
tions for compliance with the conditions of permit issuance.
However, a scheme would probably be locally acceptable only if
based on thorough and complex planning efforts, and on a clear
perception that rapid growth is posing severe problems for the
jurisdiction involved .

Where It Has Been Used and to What Effect
Annua permit imits ave been used in Petaluma, Cali-

fornia and Pinellas County, Florida.

Petaluma, a su burban city north of San Francisco, set a
limit of 500 units per year to be distri buted on a geographi-
cal basis throughout the city, with at least 10 percent for
low and moderate income housing.l The City Council has the
power to increase or decrease the quota by 10 percent within
a given year, provided that the balance of housing is main-
tained. Included in the reasons for this quota system was
environmental protection.

Pinellas County, Florida, limited for a time the number of
permits issued in unincorporated areas and in municipalities
served by its county water system.2 The number of permits is-
sued was related to the availability of scarce water re-
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sources, using an equation which contained those four vari-
ables appearing to. impact most directly on water resources
and demand: population distribution, rate of growth, 'land
area, and assessed valuation. This model assigned to each of
the eighteen municipalities obtaining water from the county a
percentage of the water available for new growth. Unin-
corporated areas received allocations as well. No community
was allowed to issue more building permits than could be
served by its water allocation. This system was later drop-
ped when water supplies became' plentiful.>

The Petaluma building permit system was challenged in
federal district court. The court held that the quota system
was not supported by any compelling governmental interest and
that it constituted a violation of the right to travel." How-
ever, the court of appeals reversed, holding that the permit
limitation was not exclusionary and bore a rational relation-
shi'p to the legitimate state purpose of environmental pro-
tection an! the preservation of Petaloma's sma11 town
character.

The Pinel1as County system has not yet been tested in
the courts. Research reveals no North Carolina cases concern-
ing building permit limits. However, a land owner has no
ri ght to a permit unless he meets al'l the conditions necessary
for its issuance.6 Under N.C.G.S. 160A-417, the issuance of
a building permit is condi tioned upon compliance not only wi th
the state building code, but all applicable local laws such as
zoning regulations. If such laws bear a reasonable relation-
ship to the public health, safety and welfare, it seems that
even very restrictive conditons would be upheld.

Focus
Although permit limits indirectly reduce the threat to

specific environments, the primary reason for using this
technique is to slow the rate of growth.

1Michael E. Gleeson, Robert C. Einsweiler et al .,
Urban Growth Mana ement S stems, ASPO Planning&dvisory
Series Reports Nos. 309 and 310  Chicago: American Society of
Planning Officials, 1975!, pp. 18-19.

2 Id'� , pp. 19-20,
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3
Robert C. Einsweiler et al ~, The Desi n of State

Re ional and Local Mana ement Wstems, Vol. I L1niversity of
Minnesota: Hubert . Hump rey Institute of Public Affairs,
1978! pp. 1-11.

Construction Industry Association of Sonoma County v.
City of Petaluma 375 F. Supp. 574 �974!.

522 F.2d 897, 906  9th Cir. 1975! cert. denied 424 lJ.S.
934 �976!.

In North Carolina, a building permit may even be re-
voked if the proposed structure would not meet the standards
imposed by zoning amendments adopted subsequent to the per-
mit's issuance  unless the land owner has already begun con-
struction in reliance upon the permit!. See Town of Hills-
borough v. Smith, 276 N.C. 48, 170 S.E. 2T304, 49 ALR 3d 1
�969!.
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Official Mapping

An official map is a map, legislatively adopted, which
reflects a municipality's fixed decision to locate streets,
parks and other facilities at the places market on the map and
to acquire property later . The. map is implemented by a pro-
hibition against improvements in areas earmarked for acqui-
sition and enforced by injunctive re1ief and denia1 IIf the
right to compensation for unauthorized improvements. Most sys-
tems have a variance procedure for landowners who are unable
to make a reasonable economic return on either the restricted
parcel or the ']egal plot as a whole.2

Enabling legislation is required prior to the use of this
technique. At present in North Carolina, the use of mapping
by local governments is authorized only for school sites.
N.C.G.S. 160A-372 allows the reservation of school sites pro-
vided the sites are included in the local government's compre-
hensive plan. The school board must agree to acquire the site
within 18 months of a subdivision proposa! in order to prevent
the private development of the 1and.

The political popularity of mapping will depend to a great
extent on the uses for which land may be reserved, the size of
the area reserved for such uses and the number of' years for
which the land may be reserved.

The use of mapping requires long-range planning capabil-
ities.

Where It Has Been Used and To What Effect

Several states allow the use of official mapping . Ther e
is little written about the resu1ts of using the technique,
but there is no reason to suspect that it does not serve its
stated purpose.



The major legal limitation on the use of' official mapping
is the taking p"oblem. A brief discussion of the way courts
have dealt w1th the technique fo'llows. 'Itthile some existing
statutes authorize official mapp1ng not only oi' streets but of
future park and drainage systems, the constitut1onality of of-
ficial mapping for areas other than streets is as yet uncer-
tain. Courts have generally invalidated regulations as ap-
plied to specific properties if the regu1ations prevent all
structural development. Otten the relatively narrow strips of
'land needed for streets occupy small portions of lots, with
considerable building space remaining on each lot. On the oth-
er hand, officia1 maps for parks, reservoir sites, wildlife
areas or other uses wil'I often affect whole properties. The
Pennsylvania Supreme Court in the well-known case of Mil1er v.
Beaver Falls, 368 Pa. 189, 82 k4.2d 34 �951! held inv~a id a

k PPP P
ord1nance which froze development for three years prior to
public purchase. The New Jersey court, in New Jerse Lomarch
Co v Ma or of En lewood, 51 N.J. 108, AP2d 68 ,
isp aye a o ew at ess ritica'l attitude in upholding the

constitutionality of a statute which granted a municipality a
one-year period to decide to purchase mapped parks and play-
grounds. However, the court read into the statute an obliga-
tion of t!e municipality to pay for this one-year "option" to
purchase.

Focus

The use of an official map can reduce a municipality's
expenditures for land acquisi tion. A municipality is not re-
quired to compensate the property owner for any improvements
made after the map 1s adopted. Individual sites are kept free
from addit1ona1 improvements and development opt1ons of the
site are restr1cted.
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Jan Z, Kyasnowiecki and James C.N.I'a.ul, 'The Pyesey-
ration of Open Space in Metropolitan Ar eas." 110 ~Uniyersit
of Penns lvania Law Review 184 �961!.

Jon A. Ii,'usler, "Open Space Zoning: Valid Regulation or
Inva1id Taking?" 57 Minnesota Law Review 74 �972!.

l55

2 Mi chae1 K. Gl ees on et al i a
S stems: An Evaluation of Polic

c oo of Public ffai rs, Univ. of Minnesota,
apolls:

9 4!, p.III-52.



Mandatory Low Income Housing
Construction Ordinance

The mandatory low income housing construction ordinance
requires developers to include a minimum amount of subsi-
dized or 1ower cost housing in their conventional projects
 both sale and renta1!. A1though the details of the enacted
and proposed ordinances vary, they are similar in certain es-
sential features: �! the ordinances usually apply only to
large developments  often 50 or more units!; �! the typical
required percentage of low and moderate income units is small
�0-15 percent!; �! the ordinances attempt to make the re-
quirement economically feasible by tying it to the availabil-
ity of federal subsidies or increasing allowable densities
for the development.

The objectives of the ordinances are: �! to produce
enough low and moderate income housing ta meet the needs of
the area's residents; �! to avoid an overconcentration of
low cost housing in particular areas of a community; and �!
to stimulate better quality construction and maintenance of
subsidized housing.l

Inclusionary ordinances should not be viewed as a so1u-
tion to all of the housing problems of a community. Because
these ordinances are often tied to federal subsidies, the
number of low income units produced is often not sufficient to
meet the community's needs. Other approaches such as housing
rehabilitation and increased state and loca1 funding may be
necessary to attack the full range of housing problems facing
many communities.

Inclusionary ordinances will probably not be useful in
areas where the demand for new housing is weak, or where the
profitabi1ity of housing construction is relatively low. The
reduced profitability of construction under these ordinances
may be enough to prevent development. In areas of high profit-
ability, the rate of return even with the ordinances may be
high enough to stimulate develop ent.3 There are incentives
for developers  particularly local developers! to remain in an
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area, even though they do not approve of this type of ordi-
nance. Deve1opers have a knowledge of the local housing
market, reputations in the area, and experience in dealing
with the loca1 offic1als wh1ch would be lost by transferring
out of the area. These factors may induce a developer to ac-
cept a 1ower rate of return. In addition, the developer can
pass at least some ~f the loss along to purchasers of the
conventiona1 units.

whether or not additional enabling legislation is re-
quired in North Carolina to authorize a mandatory low income
housing construction ordinance depends on how broadly the
North Caro1ina courts are will1ng to interpret existing en-
abling 1egislation. It 1s conceivable that this type of or-
dinance could be justified as promoting the general welfare
of the commun1ty and that municipalities are empowered by
the zoning enabling legislation to enact ordinances for in-
clusionary purposes. A local government, however, would be
unwise to count on the North Carolina courts accepting this
reasoning. Similar extended arguments can be made with re-
spect to other grants of police power authority, but it is
doubtful that they would receive judicial approva1. A bet-
ter approach may be to enact express enabling leg1slation to
authorize the adoption of inclusionary ordinances.

~Yiabi1 it

In terms of political viabi1ity, this technique faces
the same obstac1es as any other program designed to aid the
poor. A favorable aspect of the technique may be that the
ordinance imposes no direct cost on the local government. De-
velopers can be expected to strenuously oppose this type of
ordinance.

Before this technique is used, serious study should be
given to local housing market and housing needs to determine
the probable effects of the ordinance. In addit1on, the hous-
ing studies wi11 be valuable in defending the use of the ordi-
nance if it is later cha11enged in court. Great care should
be exercised in preparing, drafting and defending the ordi-
nance.
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Where It Has Been Used and To What Effect

Inclusionary ordinances have been passed in several areas
including Fairfax County, Virginia; Montgomery County, Mary-
land; Los Angeles, California; and Cherry Hill, New Jersey.
The Fairfax County ord~nance was invalidated before it had any
impact but a new voluntary inclusionary zoning ordinance has
been adopted which provides for an optional density bonus up
to twenty-five percent for deve1opments which include moderate-
ly priced housing. Even though a state-imposed sewer morator-
ium has decreased construction activity in Montgomery County,
priori ty for sewer hook-ups is given to projects including low
and moderate income housing. Montgomery County's program is
one of the most successful in the nation since five develop-
ments have been constructed and eleven additional projects have
been approved with over 1200 units in the low and moderate in-
come range. The Los Angeles ord~nance has not achieved much
success since it depends on government housing subsidies which
have been very limited since 1974.5

The Philadelphia suburb of Cherry Hill appears to have had
some success with its ordinance. The ordinance requires that
5 percent of the rental units in projects of 25 dwelling units
or more in multi-family zones be rented at below market rents.
The township has issued building permits for 2,000 units sub-
ject to the 5 percent low-rental requirement.<

The most appropriate level of government to use this tech-
nique is the county level. The purpose of the technique may
be thwarted if developers have the option of building in the
next town under no similar restraints. If an entire area sub-
ject to growth pressures is covered by an inclusionary ordi-
nance, the market for new construction is less 'likely to be
affected by the ordinance, and in addition, the ordinance rep-
resents a fair way to allocate respor sibi Ii ties for housing
low income families throughout the region.

The Fairfax County mandatory low income housing construc-
tion ordinance was invalidated in Board of Su ervisors of
Fairfax Count v. De roff Enter rises, Inc., 214 Va. 35, 198



S.E.2d 600 �973!. The Virginia Supreme Court recognized that
providing low and moderate income housing serves a legitimate
public purpose, but held that this public purpose could not be
accomplished by the zoning ordinance which the county had en-
acted because the ordinance exceeded the authority granted by
the zoning enabling legislation. !Montgomery County, Maryland
and Los Angeles enacted their low-income housing percentage re-
quirements under local charter author1ty rather than state en-
abling legislation.! A second ground for invalidat1ng the Fair-
fax ordinance was the court's conclusion that it violated the
guarantee of the Virginia Const1tution that no property will be
taken or damaged for public purposes without just compensation
because it fixed rents and sale prices at below market rates.

Most commentators conclude that this decision is an abera-
tion and that the court's reasoning is questionable at best.
Nonetheless, it is a precedent that must be overcome if an in-
clus1onary ordinance is challenged.

Inclusionary ordinances will probably face substantive due
process attacks. In order to be upheld the ordinance must have
a valid public purpose and must be rat1onally designed to
achieve 1t. Even the court which struck down the Fa1rfax
County ordinance recognized that providing low income hous1ng
was a valid public purpose. The choice of means to achieve th1s
objective is more troublesome. The developer is used to solv-
ing a communi tywide housing problem arid to the extent that the
cost caxinot be passed on, is singled out to bear an economic
burden.~ On the other hand, other professionals  doctors, at-
torneys, etc.! are called upon to serve less than profitable
clients and are expected to absorb the loss or spread it among
other clients.

The use of provisions to reduce potent1al econom1c loss
to the developer  such as density bonuses! will bolster the ar-
gument that the means are reasonable and will also help to
avoid the taking problem which is closely related. One com-
mentator has concluded that under any of the tests for deter-
min1ng when a taking has occurred, these ordinances wi 11 be
upheld if appropriate steps are taken to minim1ze the econom1c
loss to the developer.> Another has concluded that whether or



not cost saving approaches offset the 1osses caused by the
ordinance will depend on features of the ordinance and local
conditions and, if losses are not offset, communities must
make dir~~t cost payments to developers to account for the dif-
ference.

Many of the legal prob1ems of a low income housing con-
struction ordinance can be avoided by making the program volun-
tary. Although voluntary inclusionary programs have not a-
chieved the success of mandatory ordinances, developers may be
encouraged to participate in such a program if they can be con-
vinced of the profitability of incentives such as density bo-
nuses.

Even though it is uncertain at best whether or not the
North Carolina courts would validate inclusionary ordinances,
this technique should not be overlooked as a means of coping
with the problem of low income housing in North Carolina.

Focus

This type of ordinance increases the amount of a particu-
lar subtype of development, i.e., low cost multi-family hous-
ing, while distributing some of the costs of low income housing
to residents of conventional, newly constructed housing.

Thomas Kleven, "Inclusionary Ordinances...Policy and
Legal Issues in Requiring Private Developers to Build Low
Cost Housing," U.C.L.A. Law Review 1448 �974!

Id., pp.1470-1473.

Id,, p.1482.

160



4
Id. Studies have shown that if the developer is granted

a density bonus for building low and moderate income hous-
ing, be may, in fact, receive a more profitable return on his
investment than he could expect from a conventional project.
See Gregory M. Fox and Barbara R. David, "Density Bonus Zoning

Md « II i," ~iC
tutional Law uarterl 1015, 1028 �976!.

For a good discussion of the Fairfax County, Montgomery
County, and Los Angeles programs along with a nationwide sur-
vey of low income housing construction ordinances, See Fox And
Davis, ~su ra note 4.

Ernest Erber and John Prior, "The Trend in Housing Den-
sity Bonuses," ~PIannin , 60  November 1974!, 7 .

8
Herbert Franklin et al .. ~in-Zonin: A Guide for Polit

Makers on Inclusionar Lancf Use Pro rams  Washington, D.C.:
T e Potomac Institute, 7 p. 39.

John A. Baade, "Required Low-Income Housing in Resi-
dentia1 Developments: Constitutional Challenges to a Community
Imposed  quota," 16 Arizona Law Review 445 �974!

10 Kleven, p. 1528.
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Regional Fair Share Housing Agreements

This technique involves voluntary agreements by the local
governments of a region to provide a fair share of the low in-
come housing needed in the region. This is one of several ap-
proaches that planning officials haye taken to accotttmodate the
interests of low income residents. Another approach has been
to review development regulations which increase the cost of
housing.

Many land use and environmental regu'lations may have the
effect, deliberate or not, of discriminating against low in-
come and minority groups, Courts have sometimes invalidated
ordinances on the grounds that they were discriminatory, par-
ticularly when they appeared to discriminate on the basis of
race. When a court finds that regulations are motivated by
racial discrimination, they will be struck down as violations
of federal and/or state constitutions and laws. Some courts
have gone further than just prohibiting discriminatory poli-
cies and have imposed on localities an affirmative obligation
to consider regional ous1ng needs 1n the exercise of their
land use regulat1ons, A regional perspective on housing needs
would appear to be supported by a recent decision in which it
was held that the Department of Housing and Urban Development
 HUD! abused its discretion in approving community development
blockprants for seven suburban communities in the Hartford
area. Six of the seven communities had reported that no low
income people were expected to reside within their borders dur-
ing the period of the grant. The decision emphasizes the il-
licit nature of local planning approaches that are exclusion-
ary.

~Author it

Fair share housing agreements are primarily voluntary and
require no special legal authority.

~gi ah il 1 t

Although resistance to the acceptance of low income hous-
ing may be encountered in suburban communities, the political
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acceptability of affirmative efforts to provide housing or oth-
er lower income programs depends to a greater extent on the
availability of federal grants. Loca1 governments may be the
primary actors in making application for federal housing as-
sistance but in large metropo1itan areas application for and
approval of housing assistance funds may occur at the regional
level based on area-wide housing allocation plans.

Where It Has Been Used and To What Effect

Most anti-exclusionary approaches adopted to date have
been in large metropolitan areas. Among the governmental bodies
that have adopted or proposed fair share plans are the Miami
Valley Regional Commission in Ohio, the Metropolitan Council of
the Twin Cities Area in Minnesota, and the Metropolitan Washing-
ton Council of Governments.3 Although little housing as been
built under these plans because of federal housing subsidy cut-
backs, fair share allocation programs have proved that suburban
communities are willing to accept some responsibility for the
provision of regional low-income housing needs.<

Focus

Use of this technique affects the quantity of a particular
sub-type of development, i.e. low income housing. Because low
income housing is generally subsidized, this technique gener-,
ally redistributes income to lower income families. It also re-
distributes responsibility for providing low income housing
among all the local governments within a region.

1
Southern Bur1ington NAACP v. Township of Mount Laurel,

119 N.J. Super. 164, 336 A.2d 465, U.S. Supreme Court review
denied  October, 1975!.

2City of Hartford v, Hills, 408 F. Supp. 889  D.Conn.
1976!.
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3
For a list o' other groups with fair share plans, see

David Listokin, "Fai~-Share Housing Distribution: Wi]1 It Open
the Suburbs to Apartment Development," 2 Real Estate Law
Journal 739 �974!.

Id. at 758.
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Maximum Lot Size

4 municipa'lity can require that some or al1 of its resi-
dential land be subject to a maximum permissible lot size. The
purpose of this technique is to keep lot sizes relatively
small so that theoretically at least the homes built: on them
will be of low or moderate cost.

~Authorit

Authority to require maximum lot sizes exists in North
Carolina pursuant to the State's zoning enabling legislation.

~Yiabi1it

This type of zoning is likely to be opposed by establish-
ed residents who would not welcome low and/or moderate income
newcomers or who think this type of development will cost the
community more than the tax revenue it wil1 provide.

On the other hand, this technique appears to be more po-
litically acceptable than mandatory low income housing con-
struction ordinances. The most equitable  and politically
viable! way to implement this concept may be to tie it in with
a subdivision ordinance.

Any new subdivision could be required to include a percen-
tage of lots which do not exceed the statutory maximum. This
type of measure would prevent a concentration of small lots in
any one area and would apply equally to all new residential de-
velopments. The community reaction would probably depend on
the quantity of deve1opab1e land to which the max~mum size ap-
plies.

Where It Has Been Used and To What Effect

An ordinance of this type does not appear to have been
adopted anywhere in the Un~ted States. However, a Minnesota
statute  G.S.868! enacted in 1976 indicates that a similar or-
dinance may be enacted in the Twin Cities Area in the near
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future. The act established as part of the Metropolitan Coun-
cil a "modest cost private housing advisory committee" whose
duties included investigating the following;

�! a zoning classii'ication and ordinances that take
into account minimum and maximum single family lot
sizes; and

�! minimum and maximum square foot area requirements
for single family homes and multi-family units.

A senate version of the bill would have required each local
government in the region to have zoned at least 25K of its
buildable residential land under a zoning classification which
set 9,500 square feet as the maximum lot size. Similar density
requirements for multi-family construction would have been ap-
plicable to 105 of the local governments' buildable residen-
tial land.

It is unlikely that a maximum lot size can be successfully
challenged. There may be an attempt to show that there is no
relationship between the ordinance and the public health, safe-
ty, morals, or general welfare. However, in light of recent
housing and zoning cases, it is unlikely that the purpose of
encouraging low and moderate income housing will be found un-
related to the general welfare. Provided that the ordinance is
applied to property in a manner that does not violate prin-
ciples of equal protection, it should withstand legal attack.

Focus

The use of maximum lot size zoning encourages the con-
struction of low and moderate income housing. It also tends to
increase the quantity of new development that will occur be-
cause this development is of a relatively high density.
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Bui1 ding Inspection

All North CarOlina cities are authorized tO have a build-
ing inspection department and must appoint building inspectors,
electrical inspectors, plumbing, inspectprs and other inspec-
tors as appropriate to enforce state and local laws relating
to: �! the construction of buildings and other structures;
�! the installation of such facilities as plumbing systems,
electrical systems, refrigeration systems and air-conditioning
systems; �! the maintenance of buildings and other structures
in a safe, sanitary and healthful condition; an �! other mat-
ters that may be specified by the city council. Counties also
are authorized to establish bujlding inspection departments,
but are not required to do so.

~Authori t

The authority for cities to enact building inspection de-
partments is found in N.C.G.S, 160A-411 to 438, and for coun-
ties in N.C.G.S. 153A-350 to 375.

The North Carolina Building Code Council is authori zed to
establish a North Carolina State Building Code, which has the
force of law and must be complied with by al1 localities having
a bui1ding inspection program  N.C.G.S. 143-138!. The Building
Code Council also is responsible for making changes in the
State Building Code and for reviewing building laws. The In-
surance Commissioner, through the Division of Engineering of
the Department of Insurance, is responsible for enforcing the
State Building Code throughout the state  N.C.G.S. 143-139!. A
recent opinion of the Attorney General, however, stated that the
Commissioner of Insurance did not have jurisdiction in those
counties that had not established building inspection depart-
ments.

~ui a bi 1 i t

Building code provisions are generally politically accept-
able except in rural areas where governmental regulations of
any type are frowned upon. Bui'Iding inspection requires pro-
fessional competence and the ability to recognize defective
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structures. The building inspector also may have the respon-
sibility of insuring tiiat structures comply with applicable
zoning and other land use regulations.

0here 1t Has Been Used and To What EV ct

This technique is used throughout the nation, especially
in urban areas. However, enforcement of building codes is often
sporadic especially in rural areas facing increasing growth
pressures due to second-home development.

Legal challenges genera11y involve applications of the
standards of the State Building Code that have led to denial
of building permits.

The North Carolina State Building Code has the force of
law, Drum v . Bi saner, 252 N.C. 305, 113 S.E. 2d 560 � 960! .
Localities may not amend the State Building Code even by impos-
ing stricter standards unless such amendments are approved by
the State Building Code Council, Greene v Cit of Winston-
Salem 287 N.C. 66, 213 S. E.2d 231

Focus

As a growth management technique, bui1ding inspection is
useful in regulating the quality of new construction.

N.C.G.S. 160A-412 �976!.

N.C.G.S. 153A-351 �978!.
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Regulation of Mobile Homes

There are seyeyal ways to regulate mobile homes, includ-
ing licensing, inspection, taxation and zoning. Uniform stand-
ards regarding the constyuction and sale of mobile homes are
contained in N.C.G.S. 143-144 through 143-148, Local building
inspectors are charged with enforcement of the statutes. The
focus here is on the use of zoning and local ordinances relat-
ing specifically to the use of mobi1e homes and mobile home
parks.

Due to the general feeling of hostility toward mobile
homes, communities often enact ordinances which prohibit, mo-
bile homes in all areas except mobile home parks, or restrict
the location of mobile home parks to non-residential districts.
~Authorit

The authority to regulate mobi 1e homes stems from the
North Carolina zoning enabling legislation and from legislation
granting counties and towns the power to enact ordinances
which protect the general health and safety--N.C.G.S. 153A-121
for counties and 160A-174 for cities.

~ui a b 1 1 i t

In spite of the improvements in design and construction
of mobi1e homes, they are not popular with residents who live
in conventional housing. I ocal resistance to mobile homes may
be diminished somewhat by requiring that they be located in
mobile home parks. This technique does not require special
expertise or staffing.

Where It Has Been Used and To What Effect

Restrictions on the use of' mobile homes for residential
purposes are in widespread use.

The different types of mobile home ordinances face



different legal problems. Ordinances that limit the use of
mobile homes to mobile home parks have generally been upheld.l
These proyisions provide for epicier enfoy'cement of health and
safety standards. In State v.' Hartin, 7 N.C. App. l8, 171

.~r ~ l.. «r.r-'-r.
nance prohibiting the location of a mobile home anywhere in
the town except in a mobile home park and sustained a convic-
tion for violation of the ordinance.

Ordinances that restrict the number of mobile home parks
that may be operated in the community are often upheld. The
ordinance in State v. Martin restricted the number of parks to
those in operation on the date that the ordinance was passed.
If the ordinance limiting the number of mobile home parks has
the effect of excluding all mobile homes, it is subject to the
same constitutional objections as a straightforward attempt to
prohibit all mobile homes,

A community may not ban the use of mobile homes. Neither
the use of a mobile home for residential purposes nor the op-
eration of a mobile home park is inherently a tiuisance when in
compliance with reasonable sanitary and safety regulations.2
If the use is not inherently detrimental to the pub!ic welfare,
its absolute prohibition is3a denial of equal protection of
law and due process of law. The North Carolina decision in
Town of Conover v. Joll , 277 N.C. 439, 177 S.E.2d 879 �970!,
he t at a mobile home is not a nuisance, per se, and that the
town could not prohibit the use of mobile homes as permanent
residences when the homes were constructed, equipped, located
and used so as to present no threat to the health or safety of
its occupants or of any other person. The court found a lack
of authority for the ordinance without reaching the issue of
whether the ordinance violated the state constitution's due
process clause.

Often municipalities restrict the location of mobile
home parks to non-residential districts. The fundamental
~esidential character of the use poses serious qu~stions as
to the reasonableness of such a zoning ordinance. rn ~Cit oe
R 1 ' h M d, 247 N.C. 363, 100 S.E.2d 870 �957!, the
c p valid exercise of the police power an ordi-
nance that prohibited the construction and maintenance of a
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mobile home park in an area zoned for residential purposes.

There are cases going both ways in other jurisdictions
on whether a mobile home parked in a single-family detached
zoning district iS permiSSible.5 There dpeS nqt appear to be
North Carolina case law on this subject.

Focus

Ordinances which regulate the location of mobile homes
generally limit the quantity of this type of residential de-
velopment. Ordinances which prohibit mobile homes except in
mobile home parks reduce the development options of an indi-
vidual site which may have been suitable as a location for a
mobile home.

Barnett Hodes and G. Gale Roberson, The Law of Mobile
Homes  Washington, D.C.: Bureau of Nationa
p. 172.

2
Id., p. 113.

3Id., p. 116.

Id., p. 191.

Id., p. 230.
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Municipal Enforcement of

Restrictive Covenants

Restrictive covenants are private agreements between the
landowner and the person to whom the land is sold or transfer-
red. 6enerally restrictive covenants create negative easements
governing how the land may be used. When used on a large scale,
restrictive covenants can become an important land use control
mechanism even in the absence of municipal enforcement.

Restrictive covenants are often used by subdivision de-
velopers who set the terms of the covenants for all the pro-
perty in the subdivision. Frequently the terms govern archi-
tectural requirements, cost of construction, maintenance of the
lot and exterior of the home and other controls not normally
found in zoning ordinances.l This technique is often used in
areas where zoning regulations apply,

Normally, only the landowners who benefit from the cove-
nants can enforce them. There appears to be only one state
 Texas! that allows municipalities to enforce these private
contractual agreements. Advocates of municipal enforcement view
this technique as a replacement for zoning. They claim that
the rigidity and centralized decision-making of zoning is
eliminated through the use of this technique. The system is
decentralized in that land use decisions are initiated at the
neighborhood level and flow upward to a centralized city en-
forcement machinery. It permits unique neighborhood develop-
ment rather than imposing uniformity. Municipalities take on
the burden of enforcement because unless they are regularly en-
forced the covenants cease to be binding. If uses not allow-
ed by the covenants are permitted to exist, the covenants lose
their ability to restrict how the land may be used in the fu-
ture.

Nunicipal enforcement provides for equal enforcement
throughout the restricted areas, despi te the financial capa-
bilities of local residents who may not be able to afford go-
ing to court to enforce the restriction.~
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Obviously this technique can be applied only when there
is a widespread system of' restrictive covenants already in
force. It gives the local government very little control over
the nature of new residential development, leaving most of the
decision-making in the hands of the developer.

~Aatbori t

North Carolina municipalities would not have the authority
to enforce private restrictive covenants absent express en-
abling legislation. It would be ill advised to assume that
the courts would find implied authority for this technique in
the zoning enab] ing legislation.

~Yiabilit

Developers wi11 probably welcome the use of this tool as
a replacement for zoning. In areas where there is strong re-
sistance to any land use controls, this may be a politically
acceptable alternative to zoning.

The legal resources required for enforcement are prob-
ably not great once the loca1 residents are certain that the
local government is serious about enforcement. There should be
some coordination between the legal department and planning de-
partment which may try to influence the terms that developers
write into the covenants.

Where It Has Been Used and To What Effect

In Houston, Texas, citizens for generations have relied
on restrictive covenants as a means of controlling land use
and have refused to adopt zoning, The ']and use pattern of
the city is not a great deal different from other cities. How-
ever, the city does have subdiyision controls, minimum housing
standards and a building code.>

Because of the uniqueness of this technique, many of the
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legal questions surrounding its use are not resolyed. The
use of the technique can be expected to be challenged on many
grounds even where statutory authority exists.

Due process � To withstand judicial scrutiny, the Jtiuni-
cipal enforcement of deed restrictions must bear a rational
relationship to a legitimate objective. There is no agree-
ment that the technique will survive this challenge. One ar-
gument is that since the objectives of enforcement are iden-
tical to the objectives of zoning, the technique will not be
invalidated as having an impermissible objective. It is un-
likely that a court would say there is no rational relation-
ship between enforcement of the restrictions and the objec-
tives.

The countervailing argument is that enforcement of pri-
vate restrictive covenants without planning or standards is
haphazard, If zoning must be in accordance with a comprehen-
sive plan, then enforcement of covenants must also be in ac-
cordance or it will not be reasonable. To circumvent this
objection the city could, for example, specify a set of uni-
form requirements with which restrictions must comply before
the city will participate in enforcement of the private cov-
enants. It could also map out and draw the restrict~ons for
different areas of the city and present these to the develop-
ers as the only restrictions that the ci ty would be willing to
enforce in that area.o Politically, this could present a prob-
lem in that if residents are generally opposed to zoning, they
wou1d probably find this too close to zoning to be acceptable.

Public Pur ose--The expenditure of public funds to en-
force private ee restrictions raises the public purpose is-
sue. The argument for upholding this technique as having a
valid public purpose is that a benefit is given to the entire
community when decay and deterioration of neighborhoods are
prevented, On the other hand, if the dominant benefit is to
relieve a neighbor hood ciyic association or a private indi-
vidual from the burden of paying for litigation to restrain
breaches of covenants, municipal enforcement may be regarded
as an expenditure for a private purpose.



Focus

As mentioned above, restrictive coyenants are generally
used to goyern the appearance and other aspects of the quality
of construction. This technique could be used to preyent en-
vironmental damage if landowners were persuaded to agree to
covenants which restrict the .uses of their property or incor-
porate design standards or simplified impact standards.

The development options for an individual site may be
governed by the terms of a restrictive covenant. For example,
the new owner may agree to use the land only for residential
purposes. By making the terms of the covenant more comprehen-
sive, it is possible, for example, to limit the types of resi-
dential construction allowable.

1Bernard H. Siegan, Land Use Without Zonin  Lexington,
Mass.: Heath and Co., 1972!, p.34.

John C. Allen, "The Municipal Enforcement of Deed Re-
strictions: An Alternative to Zoning," 9 Houston Law Review
838 �972!.

Siegan, p.24.

4Allen, p. 822.

Thomas M. Susman, "Municipal Enforcement of Private Re-
strictive Covenants: An Innovation in Land Use Control," 44
Texas I aw Reyiew 764 �966!.

Id;
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Local EnVironmental Impact OrdinanceS

The Noy th Carolina Envi ronpental I'o1icy Act of 1971 en-
ables North Cay olina localities to require detailed environ-
mental impact statements from developers of' "major deye1opment
projects".1 Like the fedey'al and state environmental impact
statement requirements, local enviyonmenta1 statements must
generally include a discussion of the environmental impacts of
the proposed development, of measures to mitigate adverse en-
vironmental effects, of alternatives to the proposed actions,
or relationships between short-term uses of the environment
and long-term productivity and of irreversible environmental
changes. The purpose of such a statement is to give locali-
ties the authority to encourage environmentally sound land use
patterns by requiring developers to account for environmental
values in project design and site layout.
A~uthorit

The North Carolina Environmental Policy Act of 1971,
N.C.G.S. 113A-8 to 10, authorizes localities to require en-
vironmental impact statements from deve1opers of major develop-
ment projects.

While the idea of a local environmenta1 impact ordinance
is appealing to many localities as a way to control large de-
velopment projects, the use of the tool has not been wide-
spread. Generally, this limited use reFlects a lack of under-
standing of the potential flexibility and adaptability of the
tool, as well as a fear that such an environmental impact or-
dinance might add yet another burdensome procedural require-
ment to the development approval process.

For a local environmental impact ordinance to be effec-
tive, a locality must have the professional capability to re-
view impact statements and to assist deve1opers in laying out
projects that adequately account for ecological processes.
This review process would not necessarily be cumbersome, how-
ever, and environmental considerations probably could be
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readily incorporated into the existing subdivision and planned
unit deyelopment reyiew process  see aboye, sections on Plan-
ned Unit Development and Traditional Subdivision Regulation!.

Where It Has Been Used and To What Effect

The enabling legislation for local environmental impact
statements has been largely ignored, despite its potential
for improving land use patterns and involving the public in
Iocalities' decision-making process.

Because of its limited application in North Carolina, no
lawsuits have occurred involving local environmental impact
ordinances. However, several other states require that local
governments conform to environmental impact procedures. The
highest cour t of California, for example, has held that the lo-
cal environmental impact ordinance procedure is required upon
a locality's issuance of a special use permit wpqre the proj-
ect would significantly affect the environment.~

Focus

This technique provides the local government with infor-
mation relevant to planning decisions. However, since it is
not tied to enforcement provisions which prevent environmen-.
tally unsound development, it does not seem very effective for
influencing any of the characteristics of growth,

1N.C.G.S. 113A-9 �! states that the term "major develop-
ment project shall include but is not limited to shopping
centers, subdivisions and other housing development, and in-
dustrial and commercial projects, but shall not include any
projects of less than two contiguous acres in extent".
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N.C.G.S. 113A-4 �978}.

Nicholas C. Yost, "NEPA's Progeny: State Environmental
Policy Act ', Environmental Law Re orter 3 �973!, 50090-50098.

4 Friends of Mammoth v. Board of Supervisors, 8 Cal.3d 247,
104 Cal. Rptr. 761, 502 P.2d 1049 �972!.

i78


