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Preface

1he mission ofThe Nature Conservancy is to preserve the plants, animals, and natural communities
that represent the diversity of life on Earth by protecting the lands and waters they need to survive.
The Nature Conservancy isa science-based nonprofit organization that works in collaboration with
local residents, partner organizations, government agencies and other stakeholders to identify', protect,
and manage significant habitats and natural systems.

Iraditionally, The Nature Conservancy has focused on land conservation. More recently, we have
recognized that to meet our mission a much greater coastal and marine focus is necessary. As we
started to work more in coastal and marine areas, we found that the traditional coastal and marine
conservation toolbox is quite limited. If the urgent challenges of marine conservation are to be met,
we need both new and innovative approaches for conservation and new partners with whom to work.

Hence weareparticularly pleased to have launched this collaborative project with Sea Grant and
Roger Williams University. Through it we now have a better understanding of the legal and policy
issues in using these new tools for conservation in themarine environment - the leasing and owner
ship of submerged lands. We also have enhanced ourcollaborative work nationally with an important
partner, Sea Grant.

The current report ispartof an ongoing series of resources thatThe Nature Conservancy and its
partners, in particular Sea Grant, are making available to inform managers and practitioners on the
potential of using submerged lands leasing and ownership asa potent tool for marine restoration and
conservation.

Lynne Zeitlin Hale, Director
Global Marine Initiative

The Nature Conservancy
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Chapter 1 Introduction and Overview of The
Conservancy's Current Efforts in
Submerged Lands Leasing and Ownership1

I. Introduction

The coastal waters of the United States—

from the kelp beds of the Bering Sea to
the marshes of Louisiana to the reefs of

Florida and Flawaii—contain a significant and un
der-recognized element of this nation's biological
diversity. This immense biological wealth has been
slow to receive just recognition.

Many recent books, scientific articles and
agency reports have highlighted the overall poor
state of our coasts and the many threats to marine
diversity.: Most of the U.S. population livesnear
or on the coast, and this number continues to in

crease. Many others flock to coastal areas where
they spend billions annually for recreation. With
this accelerating pressure, degradation of near-
shore habitats is widespread and the effects on
biological diversity and productivity arcalarming.
Extensive loss of seagrass beds threatens not only
essential feeding, nursing, and spawning grounds
for many fish species, but also important habitat
for turtles, manatees, migratory waterfowl, and

shorebirds. Over the past century we have lost
coastal marshes throughout the U.S. Louisiana
alone loses more than 25 square miles of marsh
every year, threatening 30 percent of the entire
commercial fisheries harvest in the lower 48 states,

as wellas the centuries-old bayou culture and way
of life. Shellfish have been lost to a combination

of overharvest, poor water quality, invasive spe
cies, and disease across the Atlantic, Pacific and

Gulf coasts. Once-extensive oyster reefshavebeen
dramatically reduced, and many of the reefs that
remain are routinely closed to harvesting due to
excess nutrients, pollutants and inadequate sew
age treatment. We have lost most of the ecologi
cal services provided by shellfish, seagrass, and
marshes; from the essential habitat they provide
to their roles in reducing erosion and improving
water clarity and quality.

The recently issued U.S. Commission on
Ocean Policy (USCOP) report has further high
lighted these conditions and threats and brought
unprecedentedattention to U.S.ocean issues, along
with identifying management strategies to amelio
ratetheseconditions. Management ishindered due
to fractured governance and its failure to consider
the value of the entire marine ecosystem. That is,
manydifferent agencies have overlapping and some

times competing mandates in thesame waters and
few, ifany, are taking a holistic approach to under
standingand managing the many marineresources
and their needs in their natural ecosystemcontext.

It isclear that we must find innovative ways to
manage and protect our rich marine resources.
Hopefully, the USCOP and other reports will in
spire real improvements in state and federal man
agement of marine resources. Governmental agen
cies, plagued by budget reductions and increasing
workloads, cannot do it alone. In the marine envi

ronment, non-governmental organizations (NGOs)
have played a substantial role in assisting public
agencies to meet their mandates. This assistance
has been primarily limited to nearshorehabitat res
toration. Terrestrially, NGOs have played a large
role in developing and testing new and innovative
management approaches on the lands thatthey lease
or own. There are substantial benefits to this strat

egy; if the methods are proven effective, it is then
easier for public managers to convince their supe
riors and stakeholders of their potential wider ap
plication on public lands.

It has been commonly assumed that the tools
for estuarine and marine conservation must be sub

stantially different from those for terrestrial conser
vation, in partbecause it isnot possible to own parts
of the ocean or to exclude areas from certain historic

users. This isan unfortunate misconception;there is
significant submerged land available for lease and
ownership in the U.S. In this report, submerged
lands are defined as "land lying below tidal waters,
seaward of the ordinary low water mark including
bays, inlets and other arms of the sea, out to the
seaward boundary of the State."5 These submerged
lands are ecologically significant and include a di
verse array ofecosystems suchaskelpforests, marshes,
seagrass meadows, oyster reefs, tidal flats, clam beds,
scallop beds,sponge and coral gardens.

There arc three available forms of ownership
rights to submerged lands: leases of submerged
lands from states, limited ownership of submerged
lands sold bystates,and outright ownership(in fee
simple) of lands conveyed into private ownership
prior to statehood.' All coastal states allow leasing
in some portion of their waters. Leasing has been
used historically as a tool to manage coastal activi
ties and maximize economic benefits to the pub
lic/ Most privately owned submerged lands were
sold by the states and although the private owner



may hold title to the submerged lands, the state
retains some rights. Retained rights vary by state
and even by parcel but often include rights to ac
cess and navigation. These rights have been asource
of litigation'', but, in general courts have held that
any rights not clearly granted in the title to a pri
vate owner remain with the state.

In manystates, it ispossible to ownsubmerged
lands outright (in fee simple), inwhich case thestates
do not retain property rights. This type of owner
ship stems from conveyances of submerged lands
given prior to statehood, in accordance with inter
national treaties, in Native American treaties, and in

a few other special cases.7
In this report we focus, as a practical matter,

on the leasing and ownership of submerged lands
as tools for marine conservation, with little consid

eration of other tools. No tools or sites in the field

should be considered in isolation. Moreover, the

selection of sites and the use of all tools for marine

conservation and management should be guided
by overarching plans that recognize the regional
ecosystem context of marine resources and diver
sity. This report is designed to add to the array of
toolsavailable for marineconservation and to spur
creative thinking about the role of the public in
conserving the nations vital submerged lands.

II. Conservation Leasing and Ownership
ofSubmerged Lands

The Nature Conservancy has been
pioneering the development of new tools
for marine conservation, the leasing and

ownership of submerged lands, through science,
policy and on-the-ground actions.8 To date,The
Conservancy hasdeveloped several on-the-ground
projects in NewYork, Washington, andTexas. The
Conservancy isalso workingwith the Washington
Department of Natural Resources (DNR) on their
newconservation leasing policy, including the de
velopment of a training package for Washington
DNR submerged land managers. Some of these
activities are summarized in the case studies in this

volume and in other works. The Conservancy is
currently exploring or engaging in work in sub
merged lands leasing and ownership in a number
of other states as well.

Conservation benefits achieved through theleas
ingand ownership of submerged lands include op
portunities to restore ecologically and economically
important species, protect diversity in sanctuaries,
drawon substantial terrestrial experience in leasing
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and ownership, buy land cheaply, develop ecologi
cally sustainable harvest practices, partnerwith fish
ermen andlocal communities to improve water qual
ity, create control areas for research, and partake in
local management forums as a direct stakeholder.''
Conservation buyers need to consider that commu
nity sentimentdoes not always favor private rights
on submerged lands. Additional considerations in
clude: conservation interest insubmerged lands could
affect prices, association with incompatible aquac-
ulturepractices will bedetrimental,and enforcement
of restrictions can be difficult.

Conservation leasingand ownership tools are
distinct from Marine Protected Areas (MPAs) and
marine reserve tools.There is significant contro
versy about the use of MPAs and marine reserves
in the U.S., stemming from the novelty and top-
down, regulatory development of MPAs in the
States. Asshown in this report, conservation leas
ing and ownership tools differ substantially from
marine reserves; these differences need be articu

lated to avoidconfusion among partners and stake
holders. Conservation leasing and ownership is
market-based, bottom up, and is already a part of
existing state policy (e.g., there arc thousands of
state submerged land leaseholders nationwide).

Often the leasing of state submerged lands
requires some 'productive use'. In our initial sur
veys, we have found that 'productive use' is not
always clearlydefined. A productive use can often
be interpreted in terms of increasing harvest lev
els on specific leases. It appears that thesearc rarely
monitored and there is little consideration of how

theseproductiveuses maydegradeother uses and
ecosystem services on the leases. Nonetheless, pro
ductive use requirements will affect the type of
conservation projects allowable on leases. Invest
ments in restoration that have tangible results to
managers in the shortest time will appear to be
the most productive. Investments in preservation
will likely requirea greater level of clarity in terms
of measurable results; however, it should be pos
sible to demonstrate these resultsevenon relatively
small plots or areas.

The projects by The Conservancyand others,
to date, show that it is possible to lease and own
submergedlandsfor conservationpurposes in some
circumstances. Reactions to these tools include ex

citement about their potential. There are also un
certaintiesbecause submerged landsownership and
leasing spur new discussion about the applicable
law and policy. Indeed, the perceptions regarding
the law and policy by the public, users, and gov-



ernments is often based on incomplete analysis.
Someof the keyquestions typically raised include:

• Does existing lawor policy allow for
conservation leasing and ownership in any
states?

• Doesexisting lawor policy allow uses to be
excluded in furtherance of conservation and

restoration?

• What precedents exist that could either
support or hinder conservation leasing and
ownership?

• If new lawor policy is needed, what
characteristics would best support conserva
tion leasing?

• Are there states where current law or policy
is most amenable to these changes?

• Will claims for conservation leasing/
ownership conflict with or weaken the
Public Trust Doctrine?

• Should NGOs pay to protect resources that
should already be managed sustainably by

government?

Toexplore the promise, pitfalls, andoptionsfor
further applications ofconservation leasing andown
ership ofsubmerged lands. The Conservancy inpart
nership with Roger Williams School of Law com
missioned a series of working papers to review case
studies of conservation leasing and ownership and
examine legal implications of applications of these
tools.We then convened a workshop of lawyers, aca
demics, practitioners, federal and state coastal man
agers to review these papers, discuss the questions
above andsuggest nextsteps that shouldbe taken to
further the use of these tools for conservation. The

papers containedin thisvolume arethe result of these
reviews and discussions. The papersaddress the evo
lution ofsubmerged lands management, applications
of the PublicTrust Doctrine, conflicts between users

including coastal landowners, existing marine use
policies, and strategies for conservation leasing and
ownership of submerged lands.

These tools should be useful to practitioners
at a varietyof levels from academia, agencies, busi
ness, and non-governmental organizations such as
land trusts. These tools may be useful to coastal
land trusts throughout the U.S. and elsewhere.
I hese land trusts have rarely been involved in ma
rine conservation, partly because of the assump
tion that their primary skillsets in land acquisition
and easement had little place in the marine envi
ronment; that attitude should be challenged. Busi

ness interests may want to be aware of opportuni
ties to receive tax breaks for their donations of sub

merged lands for conservation. The Conservancy
hasreceived or handled submerged landsdonations
in NewYork from an aquaculturecompanyand in
Oregon from a timber company. These tools may
alsobe useful to staff in state management agencies
that are interested in allowingopportunities for con
servation leasing under existing policies or adapt
ing policies to balance resource use with enhance
ment and preservation.

This book is just one part of a series of re
sources that is being developed into a toolkit on
the Conservation Leasing and Ownership of Sub
merged Lands. The aim is to get these tools into
the handsof practitioners and managers so that they
can be used sensibly.

1 Primary Author: Michael W Beck, The Nature
Conservancy.
: U.S. EPA. 2001. National Coastal Condition

REPORT. US EPA, Washington, DC. The H. John
Heinz III Center, 2002. The State of the Nation's

Ecosystems: Measuring the Lands, Waters, and

Living Resources or the United States, The H.
John Heinz III Center, Washington, DC. Jackson,
J. B.C. WhatwasNatural in the CoastalOceans? in
Proceedings of the National Academy of Sci

ences of the United States of America 98:5411-

5418(2001).

3 Siade, David, Kerry Kehoe and Jane Stahl,
Putting the Public Trust Doctrine to Work,

Second Edition (Coastal States Organization, 1997)
[hereinafter Slade, ET. at.].

4 Beck, et. ah, New Tools forMarine Conservation:
The Leasing and Ownership of Submerged Lands,
Conservation Biology 18: 1214-1223 (2004)

[hereinafter Beck, et. al.].
5 Archer, J. PL, D. L. Connors, K. Laurence, S. C.
Columbia, and R. Bowen. The Public Trust Doc

trine and the Management of America's Coasts
(University of Massachusetts Press, Amherst 1994).
6 SeeSlade, et.al. (1997).
7 Id.

s See generally, Beck,et. al. (2004).
" Id.'
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Chapter 2 The Legal Context of Submerged Lands
Leasing & Ownership10

The ancient commons, whose demise is oft

referred to as the tragedy of thecommons,
are still very much in existence when it

comes to submerged lands, which servean increas
ing number and variety of uses. The rules for their
use have long been in existence and have framed
not only the management policies applicable to
them but also the perceptions of what isand isnot
allowed on these lands and the waters above them.

Chapter2 provides the legal backdrop for dis
cussion ofconservation leasing andownership, be
ginning with those laws and rights developed
through our system of common lawand conclud
ing with legal authorities based on statutory and
constitutional provisions. Whilea comprehensive
analysis of each statute and policy is beyond the
goal of this volume, thechapter provides an analy
sis ofthelaws applicable tosubmerged lands rights,
interests, and jurisdiction with references tosignifi
cant case law, emerging legal issues, and timely ex
amples of these laws in use.

I. Common Law Rights and Responsibilities

Often, the Public Trust Doctrine (Doctrine)
is the first legal andpolicy concern raised
regarding the leasing or ownership ofsub

merged lands. The Doctrine, derived from ancient
Roman law, grants titleofcertain submerged lands
to states along with the responsibility for manag
ing those lands in trust for citizens of the states.
Over time, the Doctrine has evolved as a diverse

and dynamicsetof legal principles. Somestateshave
taken the Doctrine beyond its common lawstatus
and codified it, to some extent, establishing the
scope and extent of public and private interests.
While incorporating the Doctrine can provide a
state the means to balance publicand private uses,
coastal usergroups and coastal landowners alsohave
interests in the resource. This chapter discusses
these interests and authorities to provide the con
text forspecific submerged lands leasing and own
ership activities.

A. Public Trust Doctrine

Uses and management of marine resources

have evolved within the frame of the Public Trust

Doctrine, the originsof which date back at least to
the time of the Roman Empire. Although public
ownership is one of the primary features and most
frequently defines Public Trust issues, the essence
of thePublic Trust Doctrine is theright ofthepublic
to use navigable waters and their shores. Histori

cally, the availability of these lands and waters for
public use has been crucial for travel, transporta
tion of goodsand sustenance. The Doctrine isbuilt
upon the recognition of the need to protect the
publics continued useand benefits from these lands.

Though the Doctrine is intended to preserve
public uses of navigable waters and the lands be
neath, it has long recognized private uses of sub
merged lands. The creation of private interests in
submerged lands has been found to be consistent
with the Public Trust Doctrine subject to certain
qualifications and limitations. As described in de
tail below, the leasing of submerged landshasbeen
commonly practiced by states. Extending leasing
to new purposessuch as conservation is not incon
sistent with the Doctrine; however, it should not

beassumed that because conservation leasing serves
a public purpose, potential interference with pro
tected public rights is not a concern.

While theDoctrine can provide a strong foun
dation in principles for resolving potential leasing
concerns,asa judicially enforcedcommon lawdoc
trine, it is poorly suited for striking a predictable
balancebetween public and private uses. Effective
applicationof the Doctrine to submergedlandsleas
ing requires the establishment and implementation
of well thought out administrative programs. In
those states where such programs are already in
place, additional considerations may need to be
incorporated into the programsto take into account
the unique nature of conservation leasing.

1. The Doctrine's Boundaries

I heoriginal Roman principles descended to the
laws of England, Spain, France, the Dutch,and their
colonies. Under the English common law, lands
covered by tidewaters or subject to the ebb and flow
of the tide were considered sovereign lands owned
bythe monarch but impressed with the public's right
to use these lands. The North American colonies,

and states following the American Revolution, fol
lowed the English common lawas to sovereign own
ership of tidelandswith some variation. Under the
constitutional principle that all new states join the
Union on an equal footing with the original thir
teen states,state ownership of tidelands wasextended
to all newstates regardless of whether ownership was
expressly conferred to the state." In its sovereign
capacity, each state has defined the Public Trust
Doctrine through its courts and legislatures as
thought best fit circumstances and societal needs.
Asa result, the applicationof the Doctrine by states
has been diverse and dynamic.
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The UnitedStatesSupremeCourt, in the 1894
case of Shively v. Bowlby,]1 stated that "there is no
universal and uniform law upon the subject, but
that each State has dealt with the lands under the

tidewaters within its borders according to its own
views of justice and policy, reserving itsown con
trol oversuch lands, or granting rights therein to
individualsor corporations, whether ownersof the
adjoining upland or not, as it considered for the
best interestsof the public." The Court went on to
say, "Great caution ... is necessary in applying pre
cedents in one State to cases arising in another."

Public Trust lands arc owned by states as an
incident of sovereignty, though ownership is not
determinative of whether the Doctrine applies.
These lands are distinct from other public lands.
States, as trustees for the public, cannot freely dis
pose of Public Trust lands as theymay other prop
erty. The essence of the distinction is the responsi
bilityof eachstate to preserve public rights of cer
tain uses in these sovereign lands. The terms used
in describing public rights under the Doctrine —
navigation, commerce and fishing — are broad in
their meaning and include manydifferent forms of
use which continue to evolve, including the gen
eral description of "recreation."

Fhe public nature of navigable waters ashigh
ways for navigation and commerce isself-evident.
Use of the beach and waters for traveling was one
of theoriginal uses protected during the founding
years of the nation, though the meaningof the term
"navigation" changes from state to state.1 ( 'Fhe right
of the public to useTrust lands and waters for rec
reational purposes has cometo be specifically rec
ognized in most states as a form of traditional use.
In the earliest U.S. Supreme Court decision on
Public Trust rights, Martin v. Waddell, the Court
noted that the traditional public rights included
the right to bathe1''; recreational activities have been
deemed to include "whatever is needed for the com

plete and innocent enjoyment" of Trust lands.'"'
While public rights of recreational useare broadly
construed in moststates, in those states where pri
vateownership of the shore extends to the low wa
termark, traditional PublicTrust uses may be nar
rowly construed. Using the shore for recreational
forms of traditional uses such as fishing and fowl
ing maybe permitted, but using the beach for the
express purpose of sunbathing is not."'

The rights to public waters include the right
to fish in navigable waters. The state, in its sover
eign capacity, owns the fish within trust waters for
the benefit of the people. (A corollary doctrine
extends to wildlife law). As with other public uses

of Trust resources, a state may regulate activities
which might deplete or destroy fisheries. Fhepres
ervation ofTrust resources is a logical extension of
the protection of public use of these resources and
has been specifically recognized in several states as
aTrust responsibility of the state.17

2. Applying the Doctrine

I hroughout the nation's history, courts' at
tempts to apply the PublicTrust Doctrine have been
complicated greatly by the drive among individu
als, communities and legislatures to promote com
merce and industry, and, in doing so, establish pri
vate rights in trust lands. The filling and appro
priationof trust landswasactively promoted ascon
tributing to the public good. The line between
activities which contributed to thepublic good and
those which were an appropriation of a public re
source wasgreatly blurred.

The tipping point, where the encroachment
on public trust resources came to be generally rec
ognized, cameabout in the latter part of the Nine
teenth Century when transportation monopolies
began to acquire control over ports and the rail
roads that led to and from them. In the historical

case of Illinois Central R.R. v. Illinois,™ the United

States Supreme Court laid down principles to re
view private grants of trust lands holding that, by
ceding control of the harbor to a private interest,
the state bad abdicated its responsibility to preserve
the waters for the use of the public. Fhe Court
held that such grants were so contrary to the pub
lic interest that they were notwithin the legislature's
power. What is most significant about the deci
sion in Illinois Central is that the Court not only
upheld the revocation of the grant, it found that
such grants were void. The Court held that the
state'sresponsibilityunder the Doctrine could only
be fulfilled by the management and control of the
property in the harbor to ensure that the public
interest in these lands was protected. Case law
throughout the nation has followed Illinois Central
firmly establishing that despite legislative acts or
the passage of time, the Public Trust Doctrine may
be asserted to protect the public's interest in navi
gable waters and their shores.

Illinois Centralestablished the standard for judi
cial review ofgrantsof Public Trustlands. Asalemust:

1) Beclear and unequivocal;
2) Servea public purpose; and,
3) Not substantially impair trust resources and

their use.



Clear and Unequivocal Intent. To create an ex
clusive interest inTrust lands, a legislature must do
so in clear and unequivocal terms. Unlike the or
dinary rule of property law in which ambiguities
aregenerally to the detrimentof thegrantor, under
the Public Trust Doctrine, anyambiguity is to the
benefit of the preservation of the Public Trust in
terest. Private interestsshould not be raised by in
ference or presumption. Anydoubt favors the pres
ervationof the public interest.

The Public Purpose Requirement. The term "pub
lic purpose" has been broadly construed in most
states. Generally, uses expresslv authorized by leg
islatures have been upheld as satisfying the public
purpose requirement.There areobviousdangers in
defining "public purposes" too broadly. If it can
mean anything, it means nothing. Without defi
nite parameters, the ambiguity of the term "public
purpose" could be exploited at great harm to Pub
lic Trust resources and uses.1''

Some courtshave applied a moreexacting stan
dard indeterminingwhethera grantof Public 'Irust
lands serves a public purposeby asking:

• What is the primary purpose?
• Who is the primary beneficiary?
• Are the public benefits merely supplemental

or incidental?20

In an advisory opinion, the Massachusetts Su
preme Judicial Court has stated that the test of
whether the public purpose requirement is met is
"whether the expenditure confers a direct public
benefitof a reasonably general character ... as dis
tinguished from a remote theoretical benefit... and
whether the aspects of private advantage ... are rea
sonably incidental to carryingout a public purpose
in a waywhich is within the discretion of the Leg
islature."21

That states may derive revenue from leasing
submerged lands does not satisfy the public pur
pose requirement. Courts have found that if the
raising of revenue, in and of itself, were sufficient
to satisfy the publicpurpose requirement then Pub
lic Trust lands would be indistinguishable from
other public property to which no Trust responsi
bilities apply.22

The No Substantial Impairment Requirement.
Courts are unaccustomed to weighing data to de
termine the benefits and harm of proposed new
uses of Public Trust lands, these are determinations

bestleft to legislatures and administrative agencies.

mm. mmm

However, courts maynot allow legislatures and ad
ministrative agencies to rely on presumptions of
legislative propriety or administrative discretion
when trust lands are involved. Conclusory state
ments of no substantial impairment will not do.
An administrative agencywill be expected to dem
onstrate the expertise and concern for the public
interest that it claims to possess.

The Doctrine applies differently in each state
and the peculiarities of each state's application must
be examined to determine how the doctrine will

affect submerged lands leasing or ownership. While
the Doctrineis theoldestsubmerged landsauthor
ityin mostcases, it hasbeencodified in somestates
or included in their Constitutions and joins other
legal authorities in the states.

3. The Doctrine & Leasing & Ownership of
Submerged Lands

Since the 1970s, the oyster industry in many
parts of the country has collapsed due to a
combination of disease, pollution and over-

harvesting; asa result, manyleaseholds have lapsed.
As shown below in the New York case study, the
abandonment of leaseholds and fee simple title for
the production of shellfish opens the door to con
servation leasing and ownership. Even so, ques
tions have arisen whether conservation leasin" and

ownership is permissible under the Doctrine.
Given the historical development and appli

cation of the PublicTrust Doctrine, extending pri
vate stewardship to the acquisition of submerged
lands leases or title appears to be consistent with
the PublicTrust Doctrine. Conservation is certainly
consistent with meeting the publicpurpose require
ment for the creation of private interests in sub
merged lands, but, historically the Public Trust
Doctrine has been considered a use doctrine; thus,

restricting uses for conservation purposes may place
historically protected uses and purposes in conflict.
The same applies in analyzing whether leasing or
ownership substantially impair public rights.That
analysis must extend beyond a resourceassessment
to whether public rights of use are substantially
impaired. Among the issues that may arise in re
gards to conservation leasing are public access, im
pediments to navigation, preserving water-depen
dent uses, riparian rights and the transferof lease
hold interests. Conservation leasing and owner
ship is likely to raise new questions for policy-mak
ers and courts as the practice evolves.

Ultimately, conservation leasing and owner
ship should occur within the scope of a compre-

m



hensive submerged lands management plan toshift
the focus from reactive management towards stew
ardship. Incorporating Public Trust principles as
key elements of comprehensive submerged lands
programs canenhance the effectiveness ofstatesub
merged lands conservation and, to a greaterextent,
coastal management. The addition of conservation
leasing and ownership programs may be particu
larly effective in strengthening the ability of pri
vate citizens and organizations to enhance public
resources. As holders of a proprietary interest in
the resource, they are likely to have greaterstand
ing than members of the general public in bring
ing claims to protect resources within leaseholds.

The prominence of the PublicTrust Doctrine
has varied with the changing focus of society. The
evolution of the waterfront in the latter 201'' cen

tury and the rise of private property claims over
the last two decades have contributed to a resur

gence of interest in the PublicTrust Doctrine. Like
other areas of law, the Public Trust Doctrine is a

dynamic concept that hasevolved to meet changes
in society: viewed over time, the Doctrine has ex
panded and contracted according to the needs and
priorities of each generation.

B. Riparian Landowner Rights

In the United States there isa long history of
reconciliation of the public rights denoted above
and private rightsin navigable waters, tidelandsand
submerged lands.23 Perhaps the most significant
private right with regard to submerged lands is the
adjoining owner's riparian rights. This section ex
amines the effects that coastal landowner rights
(most notably riparian/littoral rights) might have
on leasing submerged landsand waters for conser
vation purposes.

Riparian, or littoral, rights are those enjoyed
by owners of land adjoining navigable waters, in
cluding both tidal and non-tidal waters. Under
English common law, the bundle of riparian rights
included the right to:

• Access the water

Wharf out2'

• Acquire accretions; and
• Replace land lost to avulsion25

The right of water access (including the right
to wharf out) is of primary focus for this discussion
because it can affect the ability of entities to lease
submerged lands for conservation purposes. Flow-

ever, analysis shows that the impactwould likely be
minimal and, even in states that accord private ri
parian rights a highly protected status, impact would
be minimal- both in scope and geographic range.

The concept of riparian rights is a product of
evolving 19'1' century American jurisprudence.
Earlier authorities reflected the view that waterfront

property owners possessed no rights to the use of
the waterbody different from, or superior to, those
of the general public.2r' Fhe waterfrontowner's ad
jacency to the water made it easier for her or him
to gainaccess to the water to exercise public rights,
but this access waspermissive and could be cut off
by the state, without compensation, at any time.2
However, bythe beginning of the 20'1' century, the
view that waterfront property owners possessed
unique, valuable rights as part of their ownership
of waterfront property, of which they could not be
deprived without compensation, prevailed.2S

By the mid 20'1' century, the new mantra was
that access to deep water is the "first and most ba
sic rightof the riparian owner."2'' The right of ac
cess protects the riparian owner's ability to reach
the navigable portions of adjacent waters without
unreasonable impediment, supports the riparian's
right to wharfout,3" and includes the right to erect
structures in aid of navigation.1' While this will
apply differently state to state,32 the U.S. Supreme
Court in a 1894 decision noted that the common

lawriparian rightcan be modified by"charters, con
stitutions, statutes,or usages . . . ,"33 As recentlv as
1988, the Court has found that "it has been long-
established that the individual States have the au

thority to define the limits of the lands held in pub
lictrustand to recognize private rights insuch lands
as they see fit."3'

As uses of public trust waters and submerged
lands have intensified, courts and legislatures have
modified (and, in general, weakened) the common
law riparian right of access - in many ways return
ing to the earlier 19th century interpretation. In at
tempting to find balance between public and pri
vate rights, law and regulation have modified the
common law"to such an extent that what werepre
viously regarded as riparian rights can often be de
scribed today as merely riparian privileges."^ Ev
erystate hasevolved differently.

For example, in North Carolina limits are
placed on the riparian right of access in order to
protect shellfish leaseholders, public trust uses of
submerged land and water, and the estuarine envi
ronment. Docksand piersare limited in width and
length and if they are proposed to extend over a
shellfish lease or franchise, noticemust be provided 7
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to the owner or leaseholder.3'' Marinas are not al

lowed on leased submerged lands or submerged
lands deeded by the state without written consent
of the controllingparties.3'

At the same time, North Carolina has made

some provisions to protect the rights of riparian
owners from offshore uses. For example, shellfish
leases mustbeset-off 100 feet from developed shore
lines unless the lessee and the riparian owner are
the same person. Fhe only other exception iswhen
the riparian owner consents by notarizedstatement
to a lease beingcloser than 100feet from theirshore
line. -lS There is no clear definition as to what con

stitutes a developed shoreline.
Also, in North Carolina riparian owners can

obtain an easement in lands covered by navigable
waters/' Easements areonly granted for watersdi
rectly in front of the tract owned by the riparian
ownerand can onlyextendto deepwater. This area
is often referred to as the "riparian use area" and it
is oftenused inconjunction withbuilding apieror
dock to reach deep water but the easement can be
usedfor "all other reasonable, nonexclusive public
uses asspecified in the easementapplication."'"The
statute is clear in stating the easement holder ob-

tains no additional rights to interfere with the ap
proval, issuance, or renewal of shellfish or water
column leases or to interfere with the use or culti

vation of existing shellfish leases, water column
leases or shellfish franchises."

Another consideration is whether or not a land

owner has "vested" riparian rights (those that are
secured and beingexercised) or non-vested rights.
The U.S. Supreme Court has held that once vested,
the ownercan only be deprived of her right in ac
cordancewith established law, and if necessary, that
it be takenfor the publicgood, upon due compen
sation. :2 Despite this case,statesdiffer in their de
termination of whether and when riparian rights
vestand thus become compensable property rights.
For example, the state of Oregon has sought to
impose submerged lands leases upon existing
wharves, threatening ejectment actions against those
who refused to enter into a lease agreement. A pri
vatecompany had built itswharf before the leasing
program wasenacted, and challenged the program,
arguing that the state's proprietary interest in the
submerged lands underlying navigable waterways
did not empower it to charge rent to landowners
who were merely exercising their riparian rights to
build structures in aid of navigation over the sub
merged lands, and that the leasing program there
fore resulted in a taking oftheirriparian rights with
out compensation.
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Fhe Oregon Supreme Court held that under
Oregon law, riparian "privileges" exist only until
theState decides otherwise. Judicial recognition that
a privilege exists until prohibited by the legislature
does not entitle those who choose to exercise that

privilege "toassume that the legislature will not act
to limit or prohibit it in the future." Consequently,
in Oregon, leases might be required of riparian
owners whohave exercised privileges associated with
that status in the past.

In considering what effect coastal landowner
rights might have on leasing submerged lands and
waters, several keyquestions emerge for consider
ation by states.

• Flow does the state define riparian rights?
• Is there an identified "riparian use area"and if

so,whatspecial rights areaccorded the riparian
owner in this area? For example, is there a set
off requirement forcertainuses alongdeveloped
shorelines (includinga set-offfor leases)?

• Is there a vested right?
• Lastly, howare these rights tempered bypublic

trust rights and the rights of other adjoining
riparian owners? For example, even if riparian
rights arc protected, does this excludeother
uses- including the right to lease?

Other legal authorities temper the common
law rights of landowners and the public through
the Public Trust Doctrine.

II. Other LegalAuthorities

Despite legislative actsor judicialopinions,
there are few final answers in regards to
the Doctrine; a static view of the Doc

trine would deprive succeeding generations of the
dynamism necessary for the Doctrine's vitality.
Other legal authorities that apply to submerged
lands often offer more certainty regarding stateju
risdiction, authority, and the public and private
rights involved. This section providesstatutory and
constitutional provisions relevant to submerged
lands management focusing on state jurisdiction,
federal jurisdiction within state waters, and federal
jurisdiction outside of state waters.

A. State Jurisdiction over Submerged Lands

1. Submerged Lands Act

State and federal jurisdiction over submerged
lands in the United States is governed by the Sub-



merged Lands Actof 1953. The Submerged Lands
Actwas enacted in response toa 1947Supreme Court
ruling which invalidated the State of California's
claim of ownership of the three-mile territorial sea
and its right to lease submerged lands to oil compa
nies to extract oil and gas resources. '3 The Court
ruled that the federal government had paramount
rights in and powerover the territorial sea, includ
ing full dominion and control of oil and other re
sources in trust for the peopleof the United States.

The Court's decision generated so much con
troversy that it became a major issue in the 1952
Presidential campaign and was overturned in 1953
when Congress enacted the Submerged Lands Act.
FheSubmerged LandsAct conveys title and owner
ship of the lands and natural resources of the three-
mile territorial sea to the states, including the ritzht
and power tomanage, administer, lease, develop and
use such lands and resources."''1 "Natural resources"

include oil, gas and other minerals, as well as fish,
shrimp, oysters, sponges, kelpand other marine ani
mal and plant life.''1 The Actconveys to the states
all lands beneath "navigable waters," including all
lands covered by tidal waters up to the mean high
tide line seaward to three geographical miles from
the state's coast line, or to the international bound

ary in the Great Lakes. States were also granted
ownership rights beyond three geographical miles if
so provided in its constitution or laws prior to the
time such State became a member of the Union.'"'

Under these provisions, Texas and Floridasuc
cessfully claimed "historic boundaries" extending
ownership to three marine leagues (about ten geo
graphical miles) from shore in the Gulf of Mexico.
The boundaries of Great Lake states extend to the

international boundaries with Canada, some as far

as sixty miles. And, in some instances, the coast line
of the state is drawn at the seaward line of forma

tions such as barrier islands, allowing the state to

claim title tosubmerged lands landward (Mississippi
claims the ten to thirteen mile Mississippi Sound
landward of its Gulf of Mexico barrier islands). All
other Atlantic and Pacific coast state boundaries ex

tend three miles seaward from the coast. The U.S.

Proclamation of a twelve-mile territorial sea in 1988

for international purposes does not affect thegrant
of ownership rights to the states to the three-mile
territorial sea under the Submerged Lands Act.'"

'Fhe Submerged Lands Act also releases all right,
title andinterest ofthefederal government to thelands
and natural resources within the three-mile territorial

sea tothestates, and reaffirms the jurisdiction, power
and controlof the U.S. beyondstatewaters.'8 How
ever, within state waters theU.S. retains anavigational

servitude fortheconstitutional purposes ofcommerce,
navigation, national defense and internationalaffairs
which is paramount to but does not include propri
etaryrights ofownership interests vested in thestates.'''
Thus the Submerged Lands Act recognizes concur
rent federal and state jurisdiction over navigable wa
ters, submerged lands and the natural resources within
those lands and waters.

2. State Submerged Lands Leasing Laws

Pursuant to their ownership interests under the
Submerged Lands Act, coastal states (and/orlocal gov
ernments) have adopted laws to lease submerged lands
in state waters.s" A submerged lands lease isa con
tractwith the stategrantinga private or publicentity
thespecial use ofsubmerged lands generally fora rental
fee. The lease and private use of stibmerged lands is
allowable so longasit does not negatively impact the
public interest in such lands as set forth in the state's
constitution, laws and the Public Trust Doctrine.

Leases for activities on submerged lands are

commonly required for wharfs, docks, marinas,
piers, seawalls, jetties, water intakes, dredging, oil,
gasand mineral extraction, aquaculture, and other
uses that occupy submerged lands. Not all sub
merged lands maybe leased. Forexample, someof
Florida's submerged lands have been designated as
aquatic preserves and permanently protected un
der the Florida Aquatic Preserve Act of 1975 be
cause of their unique biological, aesthetic, or scien
tific value.51 Washington State also protects cer
tain submerged landsas aquatic preserves."12

States have adopted a variety of approaches
to leasing submerged lands. Some have specific
criteria to review adverse impacts on public trust
uses, limits on the size or character of the lease

area (e.g. no natural beds), limits on the length of
the lease term and conditions of renewal, specific
preferences for uses, competitivebid mechanisms,
limits on resources controlled by the lessee, and
reservation of leased areas for other pubic trust
uses such as recreation, fishing and navigation.13

While states utilize a variety of approaches, some
common features for leasing submerged lands for
aquaculture include: scope of the lease (e.g., fresh
water, marine, bottom and water column); type
of lease (e.g., shellfish, finfish, kelp ); lease size
and duration (e.g., 50-5,000 acres, 1 year-25
years); exclusivity (protection against pollution,
theft and trespassing); and lease fees, bonds and
competitive bidding provisions/' Anyone seek
ing a submerged lands lease must carefully review
and comply with state procedures.

%: .m
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2a. Aquaculture Leasing: Maine

While reviewing each state's leasing program is
beyond the scope of this report, Maine's aquacul
ture leasing program contains someprovisions that
are useful to review. The State of Maine has a com

prehensive aquaculture siting and leasing law that
coordinates the responsibilities of the state's Depart
ment of Environmental Protection (DEP) and De
partment of Marine Resources (DMR). Leases may
also be issued by the DMR for scientific research.
Before a lease can be granted, the applicant must
receive a Water Quality Certificate from the DEP
affirming that the proposed projectwill not have a
significant adverse effect on water quality or violate
statewaterqualitystandards. Less rigorous require
ments are applicable for bottom culture of indig
enous shellfish species than finfish aquaculture.

Prior to submitting an application for an
aquaculture lease in Maine, each applicant must
first meet with the DMR. Application fees range
from S100-S 1,000 for leases ranging from 1-100
acres in size, and baseline site characterization data

must be submitted for applications that involve
discharges. No person may lease more than 250
acres. Copiesof completed applications aresent to
the municipal officer, harbormaster, the Corps of
Engineers, relevant state agencies and waterfront
landownerswithin 1,000 feet of the proposed site.
DMR may schedule a public scoping session at
which the applicant can describe the proposaland
members of the public can askquestionsand voice
concerns. DMR then conducts a site visit, dives

thesite, takes waterquality samples and makes other
visual observations regarding uses, access and navi
gation. It prepares a sitereport, and may conduct
a public hearing where the applicant, DMR, other
state, local and federal agencies, intervenors and the
public can testify. A proposed decision is prepared
by a hearingofficer and sent to the Commissioner
of the DMR withcomments from legal parties. The
Commissioner must make a final decision on the

lease within 120 days of the hearing."
Maine law requires that aquacultureleases not

unreasonably interfere with certain uses: access of
riparian owners, navigation, fishing, shellfishing, sig
nificant wildlife habitat, marine habitat, the ability
of the site and surrounding area to support existing
ecologically significant flora and fauna, and public
use and enjoyment within 1,000 feet of beaches,
parks and docking areas. Leases must also not re
sult in unreasonable noise or light,and complywith
visual impact criteria with respect to color, height,
shape and mass.5fi The Commissioner can impose

m •

conditionson the lease to protect multiple uses, sup
port ecologically significant flora and fauna, and pre
serve the exclusive rights of the lessee. The lessee

must record the lease in the registry of deeds, pub
lish notice in the newspaper, submit annual reports
to the DMR, secure a performance bond from$500-
$25,000 foranystructures and discharges, and pay
an annual rental fee of $50 per acre. After the lease
is "ranted, the area must be monitored and the les-

see may be required to provide information concern
ing bathymetry, benthic habitat, water column ef
fects, feeding and production, introduction and
transfer, disease, the useof chemicals, and any other
information deemed necessary.s

3. State "Productive Use" Requirements

Toencourage commercial shellfish production,
man}' states have adopted productive use require
ments, planting and production quotas, and/or ac
tivelease requirements instate leasing laws that could
impede conservation leasing efforts even though the
amount of required production or activity varies by
state and restrictions are often not strongly en
forced. 58 Other states do not require planting or
harvesting quotas (ME, DE, FL, OR, WA), andof
feralternatives for conservation-oriented leasing ac
tivities for research sanctuaries or reserves.

4. State Constitutional Provisions

State constitutions can limit submerged lands
leasing if the state agency incorporates the Public
Trust Doctrine or contains specific obstacles to leas
ing. Virginia's constitution, forexample, prohibits
the leasing, renting, or sellingof natural ovster beds,
and requires such beds to be held in trust for the
benefit ofthepeople of theCommonwealth. *'' Other
state constitutions have provisions that can be con
strued as supportive of conservation leasing. For
example, the Hawaii constitution provides that all
public natural resources areheld in trust bythestate
for the benefit of the people, and requires the state
to conserve and protectHawaii's natural beautyand
all natural resources for the benefit of the people,
including land, water, air, minerals and energy
sources.''" The Massachusettsconstitution provides
that it is the right of the people of thestateto clean
air and water and the natural, scenic, historic and

aesthetic qualities of the environment. It also de
clares as a public purpose the right to conservation
as well as development and theutilization of natural
resources, and requires a two-thirds voteof the legis
lature for any change in use of public trust lands or



easements/'1 Provisions in the constitutions of North

Carolina and Pennsylvania proclaim similar rights
of the peopleof the state to cleanair and water and
the preservation of natural resources/'2

Conservation leasing is consistent with state
constitutions that provide a right to clean water and
conservation, or require the state to conserve natu
ral resources. Theseprovisions can becited in sup
port of conservationleasingeven in states with laws
that may provide other roadblocks (like produc
tive use requirements) because state statutes must
be consistent with constitutional requirements.
However, these provisions will not help in states
like Virginia where the constitution prohibits leas
ing natural oyster beds.

B. Federal Jurisdiction over Submerged
Lands within State Waters

1. The Navigational Servitude and the
Commerce Clause

As noted above, theownership interests ofstates
over submerged lands within the 3-mile territorial
sea arc subject to the federal government's naviga
tional servitude andparamount constitutional rights
over commerce, navigation, national defense and
internationalaffairs asspecifically reserved under the
Submerged Lands Act/'3 These federal rights do not
include ownership or proprietary interests. Butthey
do include the right of the federal government to
regulate commerce with foreign nations andamong
the states under the Commerce Clause/" These fed

eral rights withinstatewaters can affect submerged
lands leases in a number of ways.

2. The Rivers and Harbors Act of 1899

Section 10 of the Rivers and Flarbors Act of 1899

exercises the federal navigational servitude byprohib
iting the construction of any wharf, pier, breakwater,
jettyor other structure, or excavating, filling or modi
fying the navigable waters of the U.S. withoutautho
rization of theU.S. ArmyCorpsof Engineers.'0 These
provisions extend federal jurisdiction over theobstruc
tion of tidal waters to the mean high water mark in its
natural, unobstructed state, including theright toregu
late activities on former tidelands that are no longer
navigable because they have been diked and filled/'1'
Thusleasing and otheractivities thatobstruct naviga
tion within state waters from the mean high water
mark totheseaward limit ofstate jurisdiction require
theapproval oftheCorps of Engineers under Section
10 the Rivers and Harbors Act.
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Although section 10 requires Corps' permits
for obstructions to navigation, Corps' jurisdiction
is not limited to evaluating only navigational im
pactson submerged lands. Federalcourts have in
terpretedsection 10 also to authorize the Corps to
evaluate the environmental impacts of houseboats
discharging pollutantsinto navigable waters,67 and
the filling of tidelands to build a trailer park.'"s
I herefore, state submerged lands leasing activities

that obstructnavigation must be reviewed forcom
pliance with federal navigational and environmen
tal requirementsunder the Rivers and Harbors Act,
as well as other federal laws such as the Clean Wa

ter Act and the National Environmental Policy
Act/''' The jurisdiction of federal agencies under
these laws may affect conservation leasing activi
ties where leasing would, for example, exclude ves
sel trafficor restrict public access.

3. The Clean Water Act Wedand Permits

Federal jurisdiction oversubmerged landsalso
extends to non-navigable wetlands adjacent to wa
ters that are susceptible to use in interstate com
merce, even if not subject to frequent flooding, as
well as waters subject to the ebb and flow of the
tide under section 404 of the Clean Water Act."

Discharges of dredged and fill material into such
wetlands requires a permit from the Army Corps
of Engineers pursuant to guidelines adopted by the
EPA. ' Wetlands are defined as "those areas that

are inundated or saturated by surface or ground
waterat a frequency and duration sufficient to sup
port, and that under normalcircumstances do sup
port, a prevalence of vegetation typically adapted
for life in saturated soil conditions," including
swamps, marshes, bogs and similar areas.72 Per
mits are not required for normal firming, ranch
ingor silvaculture activities, 3 or for discharges into
certain isolated wetlands used bv migratory birds. '

NPDES Permits. Most states have been delegated
the authority by the EPAto issue National Pollut
ant Discharge Elimination System (NPDES) per
mits for discharge of pollutants into state waters
under section 402 of the Clean Water Act.7' For

those states that have not been delegated permit
authority (i.e. Alaska, Massachusetts, New Hamp
shire and U.S. territories in the Pacific and Carib

bean), a separate federal permit from the EPA is
required for the discharge of pollutants into the
navigable waters of the state or territory. NPDES
permits, whether issued by states or the EPA, must
complywithspecific effluent limitsand waterqual-

•• mm
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itystandardsestablished under the CleanWaterAct,
and must "restore and maintain the chemical, bio

logical, physical integrity of the nation's waters."76
Discharges from activities such as floating fish

farms require NPDES permits. Fish farms that
exceed certain thresholds (e.g., harvest more than
20,000 pounds per yearof cold waterspecies and
use more than 5,000 pounds of feed) are consid
ered "concentrated aquatic animal production fa
cilities" and "pointsources" of pollution bythe EPA
and are required to apply for a NPDES permit.78
Pollutantsdischarged from fish farms include feed,
fish feces, pesticides, antibiotics,and the copper that
line the nets as well as the fish themselves. '' A

Maine federal court decision found that fish can

be considered "pollutants" where they are non-na
tive species that do not naturally occur in state
waters and therefore constitute "biological mate
rial" within the definition of the Clean Water Act.8"

The designation of non-native fish aspollutants can
have Clean Water Act implications if the facility
meets the "point source" threshold, or is consid
ereda "significant contributor" of pollution because
of its location, quality of waters, capacity, pollut
ants and other factors deemed relevant by the EPA.

However, it should be pointedout that case law
on this issue isnot well settled. AWashington State
court found that although the release of Atlantic
salmon is regulated under the NPDES permit pro
gram, it is not "pollution" within the meaning of
state law.81 In another case from Washington State,
a federal appeals court held that mussel-harvesting
facilities were not "point sources" with the meaning
of the CWA because the mussel shells, feces and other

byproducts come from the natural growth and de
velopmentof mussels and are not waste products/2

C. Federal Jurisdiction over Submerged
Lands Beyond State Waters

1. Outer Continental Shelf Lands Act

and Coastal Zone Management Act

While states have primary jurisdiction over
submerged lands within the three mile territorial
sea and beyond three miles where states have ex
tended offshore jurisdiction,the federal government
hasjurisdiction beyondstate waters within the 200-
mile Exclusive Economic Zone (EEZ) and conti

nentalshelf. President Ronald Reagan proclaimed
a 200-mile Exclusive Economic Zone (EEZ) for
the U.S. in 1983.83 This is consistent with inter

national law under the U.N. Law of the Sea, which

J.1I

the U.S. has not ratified but recognizes as custom
ary international law. The U.S. also proclaimed
jurisdiction and control over "the natural resources
of the subsoil and seabed of the continental shelf

beneath the high seas contiguous to the coasts of
the U.S. and appertainingto the U.S."8'1 The con
tinental shelf, as defined under the 1958 Geneva

Convention on the Continental Shelf, is the sub

merged top of thecontinental platform adjacent to
the coastto a depth of 100 fathoms (600 feet) and
beyond to the depths of exploitability of the natu
ral resources of the seabed and subsoil, but extend

ing no further than the inner edge of the deep sea
bed. Federal jurisdiction over submerged lands
therefore extends from the seaward boundaries of

state waters (three miles in most cases) to the 200-

mile EEZ and beyond to the extent of the conti
nental shelf.

Outer Continental Shelf Lands Act. When Con

gress established state and federal boundaries for
offshorewaters under the Submerged LandsAct, it
created no mechanism to lease the mineral resources

of the EEZ and continental shelf. Therefore, the

Outer Continental Shelf Lands Act (OCSLA) was

enacted in 1953 to authorize the Secretary of the
Interior, acting through the Minerals Management
Service, to lease tracts of the OCS for oil, gas and
mineral exploration and development. The Act
establishes four distinct leasingstages: the formu
lation of a five-year leasing plan; individual lease
sales; exploration activitiesby lessees; and develop
mentand production ofoiland gas resources. States
are authorized to participate in each phase of the
process through the submission of comments to
the Secretary of the Interior,8'' through the Na
tional Environmental Policy Act,81' and through the
federal consistency provisionsof the Coastal Zone
Management Act (CZMA).87

Coastal Zone Management Act. Under the
CZMA, federal plans of exploration or develop
ment and production from areas leased under the
OCSLA that affect any land or water usesor natu
ral resourceof the coastal zone must be certified by
the coastal state to be in compliance with the en
forceable policies of the state's approved coastal
management plan. Fhe CZMA consistency provi
sionsapply to all federal permits and activitiesout
side the coastal zone that affect the land and water

resources of state coastal zones.88



2. Ocean Discharge and Dumping Requirements

There isnospecific federal law togovern leas
ing for purposes other than oil and gas develop
ment on the OCS. Therefore, applicants seeking
federal leases for otheractivities (such as aquacul
ture andconservation leasing) will need tocomply
with a number ofotherfederal laws including sec
tion 10 of the Rivers and Harbors Act (discussed
earlier), section 403 of the Clean Water Act, and
section 102 of the Marine Protection, Research and
Sanctuaries Act.

Ocean Discharges. Activities thatresult indischarges
into ocean waters must receive an NPDES permit
under section 403 ofthe Clean Witer Act that com

plies with EPA ocean discharge guidelines.8'1 Under
the Clean Water Act, a permit for animal produc
tion facilities such as aquaculture operations is re
quired only ifthe facility is found to bea significant
contributor of pollution.'"1 It is unlikely that con
servation leasing would pose a problem under sec
tion 403 unless it was sited in a special area like a
marine sanctuary or national park where it could
conflict with recreational uses or other activities.'"

Ocean Dumping. Under the Marine Protection,
Research and Sanctuaries Act (orOcean Dumping
Act) the EPA is required to ensure that material
transported forocean disposal must not "unreason
ably degrade or endanger human health, welfare or
amenities, or the marine environment, ecological
systems or economic potentialities.'"'2 The Act pro
hibits dumping of radiological, chemical and bio
logical warfare agents and high-level radioactive-
wastes and medical wastes, and all industrial wastes

and sewage sludge except in emergencies.''3 The
Act requires a permitfrom the Corpsof Engineers
fordumping dredged material intoocean waters,'''1
but exempts the deposit of oyster shells or other
materials for the purpose of"developing, maintain
ing, or harvesting fisheries resources" if those ac
tivities are otherwise regulated or authorized by
law.95 The EPA can override a Corps permit for
the disposal of dredged material if it finds that
dumping will result in "unacceptable adverse im
pacts" on shellfish beds, spawning and breeding
areas, wildlife, fisheries or recreational areas.''6 Like

theocean discharge criteria, it is unlikely that con
servation leasing would fail to meet the standards
of theMPRSA. However, conservation leases may
require EPA and Corps approval under both laws
depending on thekind of activity proposed.

D. Regulatory Role and Private Property
Rights

As noted above, private ownership of sub
merged lands generally ends at the high tide line
except in five states that have historically allowed
ownership to the"ordinary low watermark."' Pri
vately owned tidelands in these states can not be
leased by the state although private tidelands are
still subject to the public trust to the high tide line.
States that lease publicly owned tidelands are gen
erally not subject to thesame private property con
straints thatapply tostate regulation ofprivate prop
erty on land. However, while state actions on sub
merged public trust lands may be less vulnerable
they are not immune from "takings" challenges.''8

As a practical matter, the definition and analy
sis of a regulatory taking is complex and is beyond
the scope of this report; however, in the context of
conservation leasing and ownership, it is important
tonote that thegovernment can "take" private prop
ertyeitherdirectly through eminent domain or in
directly through regulation. It is relatively easy to
determine when thegovernment directly andphysi
cally takes an owner's property for a dam or high
way. In such cases, the government is required to
compensate the owner for the loss of the property.
However, it is far less clear when government regu
lation is so burdensome that it violates the Fifth

Amendment prescription that no "private property
be taken for public use, without just compensation."

The courts have struggled with the definition
ofa regulatory taking since the 1922 U.S. Supreme
Court'sdecision in Pennsylvania Coal'xw which the
Court held that "while property may be regulated
to a certain extent, if regulation goes toofar, it will
be recognized as a taking.'"'1' Unfortunately, "too
far" has never clearly been defined. The Supreme
Court has stated that such a determination is es

sentially an ad hoc factual inquiry that considers
theeconomic impacts of the regulation, theextent
to which it interferes with the landowner's reason

able investment-back expectations, and the nature
of thegovernment action; i.e. do the public inter
ests promotedby the regulation outweigh the bur
dens on theowner's property rights."1" Subsequent
cases have added to the complexity by determin
ing, among other things, that a taking generally
occurs where the regulation results in a physical
occupationof the property;1"1 denies an owner eco
nomically viable use of the property and is not
within the background principles of state common
law nuisance and property law;1"2 or where there is
no clear nexus or connection between thegovern-
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ment regulation and the burdens imposed by the
proposed use of the property.1"3

Managing state-held public trust lands and
waters isanentirely different proposition than regu
lating privately-held land.1"' In theformer, thestate
is managing the use of property that it owns and
manages for public trust purposes; in the latter the
state is regulating the useof privately owned prop
erty under its policepowers. However, stateactions
may raise takings challenges when they, for example,
impose restrictions on privately held public trust
lands, require access to trust lands that affect private
property, or expand the scope of public activities.10'

For example, the Stateof South Carolinawas
suedfordenying a permitto build a bulkhead and
fill two coastal building lots on tidelands. The
South Carolina Supreme Court ruled that, under
the Public Trust Doctrine, "the state has the exclu
sive right to control landbelow thehigh water mark
for the public benefit," and private "ownership
rights do not include the right to back-fill or place
bulkheads on public trust land and the state need
not compensate him for the denial of permits to
do what he cannot otherwise do."1"6 Another ex

ampleinvolved a takings challenge against theState
of Washington for adopting coastal and tidelands
regulations that prevented thedredging and filling
of tidelands to build a residential community. A
development company alleged that the state had
taken its property without compensation, even
though the land in question was tidelands. The
court held that the company purchased the tide-
landsfrom the state subject to the publictrust and
therefore had no reasonable investment-backed

expectation of any useother than public trust uses
—in this case aquacultureand recreation were the
only permitted uses."17 However, the court also
noted that if the state prohibited usesthat werenot
inconsistent with the public trust, and denied all
economically viable useof the property, the regula
tion could constitute a taking.1"8

To theextent that protectingand restoring the
marine environment is considered consistent with

the Public Trust Doctrine in a state, leasing pub
licly-owned submerged lands for conservation pur
poses should generally bepermitted. However, les
seesmust be awareof potential takings issues when
access to submerged landsrequires crossing private
property, or where the useofsubmerged lands could
damage thevalue ofadjacent property insome way.
Such cases are unlikely to be successful because a
conservation lease isnot likely to deny an ownerall

mm

economicallybeneficial or productive use of his oi
lierpropertyor effect a physical occupation. Nev
ertheless, lessees should be cognizant that takings
litigation is always a possibility even where sub
merged lands are involved.

E. Conclusions on Legal Authorities for
Submerged Lands Management

While states were granted ownership of sub
merged lands within three miles of theircoasts (and
beyond three miles in states with extended juris
diction) under the Submerged LandsAct in 1953,
stateownership and the right to useand lease such
lands are not unlimited. State leases must not in

terfere with the federal government's navigational
servitude and paramount constitutional rights over
commerce, navigation and national defense. This
may prevent leases from obstructing navigation or
interfering withcommerce amongthestates. State-
leasing is also subject to federal permitting author
ity under certain laws including the Rivers and
Harbors Act, the Clean Water Act, and the Na

tional Environmental Policy Act. These laws may
restrict certain activities proposed on submerged
lands such as the discharge of pollutants, the ob
struction of navigation or the cultivation of non-
native species.

State submerged lands leases must also com-
ply with the Public Trust Doctrine, which varies
from state-to-state but generally preserves public
rights of access, navigation, recreation, and fish
ing. But, it is important to note that not all of
these uses have to beallowed in every single plotor
area; for example, the public cannot run its boats
throughor fish in aquaculture pens. In somestates,
public trust rights include the protection ofaquatic
wildlife and the ecological system. In such states,
the PublicTrust Doctrine mayprovide support for
conservation leasing. State leases are also subject
to state constitutional provisions which can limit
areas leased (e.g. natural oyster beds), but can also
provide support forconservation leasing by requir
ingthe conservation of state's natural resources.

Stateshaveadopted a variety of approaches to
leasing submerged lands. However, despite dispari
ties, state leasing laws generally have certain com-
mon features which include specifying zones that
can be leased, activities permitted, size and dura
tion of leases, exclusivity of lessees, and lease fees
and rents.1"''



Finally, conservation leasing beyond statewa
ters falls under the jurisdiction of the federal gov
ernment under a number of different laws. Fhe

Outer Continental Shelf Lands Act authorizes the

Department of the Interior to issue federal leases
for oil, gas and mineral extraction within the con
tinental shelfand EEZ. However, there isno spe
cific federal leasing authority forotheractivities such
as aquaculture, wind farms, and conservation
projects. Applicants for such projects in federal
waters must determine if their activities fall under

a variety of other federal laws including the Rivers
and Harbors Act, thefederal consistency provisions
of the Coastal Zone Management Act, the Clean
Water Actocean discharge requirements, the Ocean
Dumping Act, and the National Environmental
Policy Act.

The requirements of the common law rights
and responsibilities and state and federal laws will
depend on thenature of the leasing andownership
activities, as shown in the following case studies in
Washington, New York and North Carolina.
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Chapter 3 Washington Case Study: Conservation

Leasing on State-Owned Aquatic Lands
in Washington State110

I. Introduction

A. Overview of Conservation Leasing
Program Development Project

Under the direction of the Commissioner

of Public Lands, the Washington State
Department of Natural Resources

(WDNR) undertook a new programmatic initia
tive for the conservation of state-owned aquatic
lands: a Conservation Leasing Program (Program)
that allows privateand public entities to take a lead
role in identifying, planning, and implementing
conservation activities (preservation, enhancement,
restoration, and creation of habitat) on state-owned
aquatic lands.

In many ways, the new leasing program is simi
lar to the commonly-used approach of many land
trusts that enter into conservation casements for the

protection of uplands. The Program allows external
entities to acquire a real estate interest in natural areas
that are in need of habitat protection and improve
ment. It differs from many traditional conservation
easements in thattheleases are notperpetual, require
active management, and are located on public lands.

I'his chapterprovides an overview ofthe Con
servation Leasing Program structure and discusses
several internal philosophical and policy issues that
were identified during thedevelopment ofthe pro
gram. In general, the WDNR had to overcome in
ternal perceptions regarding the state's role and re
sponsibilities for implementing its land manage
ment responsibilities. Specifically, the internal is
sues the WDNR encountered in the development
ofthe Conservation Leasing Program included:

• Whether conservation was a "use" that "en

cumbered" state-owned aquatic lands;
• Whether the WDNR could and/or should re

linquish itsenvironmental protection mandate
to external entities/conservation proponents;
Whether the WDNR should partner with,
instead of enter into a lease with, conservation
proponents;

• Whetherconservation isa public trust interest
that can supersede other public trust interests;

• Whether conservation satisfies the WDNR's

environmental protection mandate;
• Whether conservation iswater-dependent;
• Whetherhistorical WDNR leasing practices are

inconsistent withconservation leasing practices;

• Whether fees should becharged forconservation
activities; and

• Whether there will be future demand for the

Conservation Leasing Program.

B. Management Authorities & Mandates

The WDNR istheproprietary manager ofap
proximately 2.4 million acres ofstate-owned aquatic
lands includingareas permanently, seasonally, and
diurnally inundated with marine or freshwater.
Geographically, theaquatic lands include all of the
beds of the Puget Sound and outer coastal shelf
(extending three nautical miles) and nearly all of
the beds of navigable freshwater lakes and rivers
throughout the state (including much ofthe Co
lumbia River). The aquatic lands also include ap
proximately 30% ofthe existing tidelands (tidallv
influenced shorelines) and 70% of the existing
shorelands (freshwater shorelines). The remaining
tidelands and shorelands are in private ownership
or are managed by other governmental entities.

The constitutional authority for the propri
etary management of state-owned aquatic lands is
derived from Articles XV and XVII ofthe State

Constitution. Flic Legislature delegated the respon
sibility for management of state-owned aquatic
lands under its Revised Code"1 directing the
WDNR to manage state-owned aquatic lands to
achieve a balance of public benefits"2 including:

• Encouraging direct public use and access;
• Fosteringwater-depending uses;
• Ensuring environmental protection; and
• Utilizing renewable resources.

Additionally, the WDNR is directed to gener
aterevenue from theuse ofstate-owned aquatic lands
when it is consistent with theother public benefits.

C. Authorization of Uses

In implementing its statutory mandates, the
WDNR authorizes uses that "encumber" state-

owned aquatic lands. An encumbrance conveys
someform of spatial and temporalexclusive use to
a public or private entity. Entities seeking to en
cumber state-owned aquatic lands are required to
secure proprietary use authorizations (i.e., leases,
easements, rights-of-entry, licenses, or permits) from
the WDNR in addition to applicable local, state,
and federal regulatory permits, depending on the

I
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use.Typical encumbrances include marinas, piers,
docks, bridges, port facilities, aquaculture facilities,
utility easements, mooring buoys, and park facili
ties; the agency does not, however, directly regu
late "transient" uses that do not encumber state-

owned aquatic lands such as recreational boating,
fishing, and shellfish harvesting, commercial ship
navigation, swimming, and beach walking."1
DO7 O

The WDNR currently manages approximately
3,600 use authorizations for encumbrances on state-

owned aquatic lands, generating Si 5-18 million in
state revenues peryear and processing approximate!}'
100 new useauthorizations eachyear. Someform of
use authorization encumbers approximately 92,000
acres ofthe2.4million acres ofmanaged aquatic lands.
Nearly all of the remaining acres may beavailable for
encumbrance on a first-come first-serve basis.

The WDNR historically focused on produc
tion-oriented usesin the managementof itsaquatic
lands and uplands with geoduck and timber har
vesting as the primary revenue sources for the
aquatic anduplands programs, respectively. As such,
the Conservation Leasing Program challenged the
preconceived notions ofwhat constitutes a"use" of
publiclands, fhe question was: If publiclands are
not actively being used for an extractive or recre
ational purpose, or if the site is not encumbered
witha physical, man-made structure, is thesiteac
tually being "used"? For the purposes of conserva
tion leasing, the WDNR established that use of
aquatic lands for environmental services (i.e., wa
ter quality, shellfish production, fish habitat) is a
"use" when other uses (that may conflict with the
environmental services) are prevented from occur
ringon thesame site. The benefit of this approach
is several-fold:

• WDNR's multiplemandate for the manage
mentofstate-owned aquatic lands will be more
balanced in its application;

• The use and protection of aquatic lands for
environmental services is legitimized; and

• Conservation project proponents can compete
fairly under statutoryguidance with non-con
servation project proponents.

Conversely, the drawback of conceptualizing
conservation as a use similar to other, more "ac

tive" uses is that it may prevent the more active
uses from occurring on public lands. The public
(and theagency) traditionally identifies public lands
with active uses whichalso typically generate pub
licsupport and appreciation forpublic lands. Char
acterizing conservation as a use implies forasiteto

•n

be trulyprotected, it hasto beencumbered bysome
form of use authorization. By extension then, if a
site is not encumbered by a formal useauthoriza
tion, it isnot protected and maybedeveloped and/
or impacted. This latter concept appears to ignore
theexisting regulatory restrictions on development
and degradation of aquatic resources.

Concerns regarding defining conservation asa use
reinforced the need to clearly define what"conserva
tion" is"'1 and also supported the priorities of active
habitat management versus passive habitat protection.1,5

II. The Needfor Conservation Leasing

A. History

In 2000, members of the public asked the
WDNR if they could lease an area of state-
owned aquatic lands that hadbeen encumbered

by a finfish net pen for the previous 15 years. The
individuals who wanted to leasethe site livedon up
lands near the net pen and wanted to preserve the
site in its natural condition. At the time, the WDNR

only encumbered state-owned aquatic lands with
proprietary use authorizations for three of its four
primary mandates: public use and access, water-de
pendent uses, and renewable resource use."6 The
WDNRdid notencumberstate-owned aquatic lands
with proprietary useauthorizations to ensure envi
ronmental protection (its other primary mandate),
which was essentially the request ofthe upland prop
ertyowners. While the public inquiry to encumber
thenetpen site was notentertained further, thedis
cussion initiated the four-year WDNR effort to de
velop a Conservation Leasing Program.

Historically, the implementation of the
WDNR's environmental protection mandate fell
solely on the shoulders of the WDNR or other
public entities with regulatory or proprietary au
thority over aquatic lands. Through various "non-
leasing" mechanisms, theWDNR identified areas
of state-owned aquatic lands for protection. The
WDNR has never, however, relinquished its envi
ronmental protection mandate to a private conser
vation organization through a proprietary use au
thorization; the Conservation LeasingProgram now
allows the WDNR to accomplish this.

Conceptually, someWDNR stafffound it dif
ficult to believe that external conservation organi
zations would be willing and able to take on the
agency's environmental protection mandate under
a leasing scenario. Some staffalso questioned, even
if private conservation organizations were willing
and able, whether it was appropriateor not. Their



rationale was that because the WDNR is the state

agency responsible for the management of state-
ownedaquatic lands, it should continue to be the
lead in determining, planning, and implementing
environmental protection activities on the aquatic
lands. To address these concerns, a rigorous scien
tific review process for proposed conservation
projects was developed."7 Until the program has
established itselfas a viable tool and several conser

vation leases have been successful, the idea that the

WDNR should not relinquish its environmental
protection mandate to private conservation orga
nizations will likely remain. However, given lim
ited time, limited resources, and differing priori
ties, there is little certainty that the agency's envi
ronmental protection efforts will coincide with or
meet the objectives ofexternal entities. While there
are some options other than conservation leasing
that allow external entities to implement the
WDNR's environmental protection mandate on
state-owned aquatic lands—fee-title acquisition,
nominating sites for aquatic reserve status, or re
questing thelands to bewithdrawn from leasing—
each hassignificant limitations.

B. Acquisition

Fee-title acquisition of state-owned aquatic
lands is limited inWashington State, as theWDNR
is not authorized to sell the beds of navigable wa
ters. In addition, the sale of first-class tidelands and

shorelands is limited to public entities"'8 and the
sale of second-class shorelands on navigable lakes
is limited to adjacent private property owners."9
By policy, however, the WDNR does not sell tide-
lands or shorelands. The WDNR can and does ex

change tidelands and shorelands with public or
private entities for other tidelands and shorelands
that meet specific criteria.12" Other non-acquisi
tion environmental protection mechanismsoffered
by theWDNR, such as aquatic reserves and with
drawing areas from leasing, also have limitations.

C. Aquatic Reserves & Withdrawals from
Leasing

Fo designate a site as an aquatic reserve, pro
ponents need todemonstrate, through a public ap
plication process, that the area meets strict criteria
setforth by theaquatic reserve program.121 Activi
ties within anaquatic reserve mustsupportthepur
pose ofthe reserve over some partofa ninety-year
term. The overall management of an aquatic re
serve is the WDNR's responsibility unless other

arrangements have been made with an external
group or agency. The aquatic reserve proponent
has no legal obligations to participate in the man
agement of the state-owned aquatic lands within
the designated aquatic reserve. Public review of
aquatic reserves and associated management plans
occurthrough the State Environmental Policy Act
process. Ultimately, the Commissioner of Public
Lands (CPL) designates and undesignates aquatic
reserves through a rigorous public review process.

The CPL may also withdraw lands from leas
ing at his or her discretion. The WDNR receives
requests from public or privateentities to withdraw
state-owned aquatic lands from leasing based on a
variety of reasons, including insupportofstate parks
and areas of biological interest. Withdrawal from
leasing, however, does not necessarily have to be
linked directly to conservation activities and could
be designated for any purpose. Lands subject to
withdrawal are typically not evaluated based on es
tablished criteria nor are they typically established
within a public process. Furthermore, the lands
usually are not subject to a management plan. The
WDNRnormally maintains ultimate management
responsibility for the withdrawn lands. Similar to
aquatic reserves, the proponentfor withdrawing a
site from leasing has no legal obligations to partici
pate in the management of the lands within the
designated aquatic reserve.

Aquatic reserves and withdrawn areas are en
vironmental protection mechanisms thatare led by
the WDNR. External public and/or private enti
ties may nominate sites, be involved in the evalua
tion process, and/ortake partin thelong-term man
agement ofsites, but there are limitations thatmay
drive external entities to seek other environmental

protection schemes. Aquatic reserves and with
drawn areas are both subject to the discretion of
the CPL. As a result, the CPL (based on her or his
owndiscretion) may decide at any timenot to des
ignate (or to "tin-designate") a site as an aquatic
reserve or withdraw (or "un-withdraw") an area
from leasing. In addition, external entities haveno
legal standing (beyond the legal standing that any
citizen ofthe state has) to determine activities that
should or should not take place within aquatic re
serves or withdrawn areas. Manyofthe limitations
regarding external entities andenvironmental pro
tectionon state-owned aquatic landsare resolved if
the external entities enter into a landlord-tenant

relationship with the state through a proprietary
use authorization, such as a conservation lease.
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D. Conservation Leasing

Leasing state-owned aquatic lands forconser
vation purposes is a relatively new idea. Some
WDNR staff thought the idea might contradict or
undermine other WDNR efforts to partner with
conservation organizations and/or efforts as the
agency has historically worked with local, state, and
federal entitiesto identify specific habitat improve
ment projects or to identify the limiting factors of
entire watersheds. In some cases, the WDNR has

continued these efforts by partneringwith the en
tities through memorandums of understanding in
order to implement habitat improvementactivities
on state-owned aquatic lands. Most often, the
WDNR has agreed to set aside certain lands
(through itsAquatic Reserve Program or authority
to withdraw lands from leasing) and the external
entities have agreed to undertake the habitat im
provement activities. While this approach has its
limitations, it isalso appealing because it keeps the
WDNR in a lead role and in mutually beneficial
relationships with the external entities. Entering
into a lease with external entities for conservation

purposes potentially removes theWDNRas thelead
and, in somecases, may lead to situations in which
habitat projects are taking place that the WDNR
may not completely agree with.

To convince the WDNR staff of the virtues of

conservation leasing, assurances were made that
partneringopportunitieswould still beavailable to
them in the future and that strict criteria would be

established to determine whether conservation pro
posals were appropriate fora given site. The Con
servation Leasing Program was advertised internally
as a means to achieve habitat work that the WDNR

(alone or in partnerships with others) simply will
not be able to accomplish due to time, staffing, or
financial constraints. There are also advantages to
external entities when they enter into a conserva
tion lease with the WDNR.

Byentering into a conservation lease with the
agency, external entities establish a legal landlord-
tenant relationship with the state in which theyac
quire a real estate interest in state-owned aquatic
lands. As a tenant, external entities can assume a

lead management role onstate-owned aquatic lands,
determining, planning, and implementing activities
that should and should not take placeon the prop
erty. A tenant may also have future leasing prefer
ence rights and term extension rights for agiven site.
In some cases, a tenant will be able to limit other
uses (including some public uses) on state-owned

aquatic lands that may be in conflict with the con
servation activities being undertaken on the prop
erty. In addition, the CPL will be limited in hisor
her ability to change the nature of the agreement
and the management ofthe property relative to the
termsand conditionsof the lease. Most importantly,
by establishing and implementing a conservation
program through the WDNR's proprietary leasing
authorities, conservation proponentshave equal foot
ing when competing with other non-conservation
proponents forthesame site. Ifandwhen there are
competing applications between conservation pro
ponents and non-conservation proponents, then the
WDNR isdirected by statute how to determine the
mostappropriate usefor the site.122 Ifconservation
did not have this standing, the WDNR could not
apply thestatutory guidance forcompeting uses and
conservation activities may not be prioritized in the
same manner.

III. Authorities Regarding Conservation Leasing

A. Legal Authorities

The Revised Code of Washington grants the
WDNR the authority to leasestate-owned
aquatic lands.124 It also states that the man

agement ofstate-owned aquatic lands shall preserve
and enhancewater-dependent uses.12'1 Asa matter
of policy, the WDNR has determined that ensur
ing the protection of the aquatic environment is
inherently a water-dependent use. The statute re
quires the WDNR to consider the natural values
of state-owned aquatic lands as wildlife habitat,
natural area preserve, representative ecosystem, or
spawning area prior to issuing any initial lease or
authorizing any change in use. The WDNR may
withdraw from leasing those lands that it finds to
have significant natural values, or may provide
within any lease for the protection of such values.
The WDNR implements theselegislative authori
zations consistent with the Public Trust Doctrine.

B. Public Trust Doctrine

As noted in Chapter 2, the PublicTrust Doc
trine traditionally protectspublic interests such as
commerce, navigation, and fishing. While Wash
ington case law regarding the Doctrine is not well
developed, under the existing case law, "... envi
ronmental quality and water quality are probably
also protected interests."12S Taking this into con
sideration, the WDNR implements itsgeneral leas-
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ing authorities consistent with the Public Trust Doctrine, the WDNR maintains that it has clear
Doctrine in two fundamental ways: authority and ability to:

• The WDNR imposes term limits and condi
tions (i.e., revocability) within proprietary use
authorizations that maintain the WDNR's ul

timate control ofthe state-owned aquatic-
lands; and

• The WDNR has determined that its leasing
practices do notsubstantially impair thepublic
interests in the remaining lands and waters of
the state.

The WDNR has been authorizing exclusive
public and private uses on state-owned aquatic lands
for several decades under these premises. Manyof
these uses have encumbered the lands to such an

extent that interests protected under the PublicTrust
Doctrinehave beensomewhat infringedupon (such
as a private marina that prohibits the public from
entering the site). Having established this, the
WDNR maintains that the authorization of such

uses remains consistent with the Public Trust Doc

trine. Byextension then,theWDNR maintains that
authorizing conservation activities that may infringe
upon some interests protected by the Public Trust
Doctrine is still consistent with the Doctrine. This

may be truer with conservation activities than with
other activities because conservation activities that

improve water and/or environmental quality could
also be considered interests protected by the Doc
trine. As such, in the case of conservation leasing,
one interest protected by the Doctrine (i.e., public
access) maybesuperseded by another protected in
terest (in thiscase, conservation of aquaticresources).

The advantage of this approach to conserva
tion leasing and the Public Trust Doctrine is that
conservationactivities,which may be impacted by
public access to a site (orother activities protected
by the Doctrine), may require and achieve active
exclusion of the public from the site in order to
protect the habitat and/orenvironmental features
of the site. The disadvantage of this approach is
that it may put Public Trust Doctrine interests at
odds with each other, which is typically not the
case. In addition, sincethisapproach has not been
upheld in case law, it isopen to future challenges.

C. Legal & Policy Basis for Authorizing
Conservation

Under the legal authorities in statuteand his
torical leasing practices relative to the PublicTrust

• Lease state-owned aquatic lands;
• Preserve and enhance water-dependent uses;
• Ensure environmental protection;
• Consider natural values prior to leasing; and
• Lease for the protection ofthe natural values

of aquatic lands.12(l

As such, very little formal policy interpreta
tion, deliberation, and/or development were nec
essary to establish the legal and policy basis ofthe
Conservation Leasing Program. Ifconservation of
aquatic lands is a form of environmental protec
tion and is water-dependent, then it is an activity
the WDNR has leasing authorityover and is also
an interest protected by the PublicTrust Doctrine.

r\£ DefiningCouseri'ation

A. Conservation as a Subset of

Environmental Protection

Wiilc the WDNR has a mandate to en

sure environmental protection, it has
never defined "environmental protec

tion" and/orsetperformance standards against which
the environmental protection mandate can be mea
sured. Atpresent, it hasnot been determined instat
ute or WDNR policy whether environmental pro
tection means protectionofthe statusquo, improve
ment from thestatusquo, or protection and/or im
provement ofspecific habitats and/orspecies within
theaquatic environment. The WDNR also has not
established a comprehensive plan to implement its
environmental protection mandate.12

In developing the Conservation Leasing Pro
gram, theWDNR did not step backin an attempt
to define environmental protectionand/or createa
more comprehensive and systematic approach for
the application of its environmental protection
mandate. Instead, the WDNR made the concep
tual leapthat conservation was a subsetof environ
mental protection and a component of its overall
environmental protection efforts. The benefit of
this conceptual leap is that it allowed the WDNR
to proceed with the development and implemen
tation ofthe Conservation LeasingProgram. The
potential problem with proceeding in this manner
is that in the future, when the WDNR succeeds in

defining environmental protection and developing
a morecomprehensive approach to its application,

••M
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it may be that the Conservation Leasing Program
is inconsistent with and/or contrary to the envi
ronmental protection mandate (and/or the other
statutory mandates). While this outcome appears
unlikely, it remains possible.

B. Conservation as aWater-dependent
Activity

In developing the Conservation Leasing Pro
gram, the WDNR had to determine whether con
servation was a water-dependent activity. To deter
minewhethera use iswater-dependent or non-wa
terdependent, theWDNR applies a standard ques
tion: Can the uselogically exist in any location but
on the water (i.e., on uplands)?128 General conser
vation activities can occur on uplands. In addition,
morespecific conservation activities that leadto im
proved environmental conditions ofaquatic resources
can also occur on uplands (i.e., watershed based
management of run-off). But, conservation activi
ties that involve aquatic habitat manipulation and/
or protection cannot logically exist in any location
but on the water. They must have a water-based lo
cation to achieve the primary goal ofthe project.

Categorizing conservation activities as water-
dependent supports theConservation Leasing Pro
gram in two primary ways. First, the WDNR fa
vors and promoteswater-dependent uses overnon-
water-depcndent uses. In doingso, water-depen
dent activities receive a leasing preference when
competing with non-water-dependent uses. And
second, a substantial rentdiscount isgiven to wa
ter-dependent uses over non-water dependent uses.
The potential disadvantage ofcategorizing conser
vation as water-dependent is that other, non-con
servation activities, could trytoapply thesame logic
to gain the same benefits. Activities such as cap
ping of contaminated sediments, aquatic-themed
restaurants, and outfalls, all of which the WDNR

considers to benon-water-dependent, could try to
be re-classified as water-dependent.

C. Conservation Activities

To determine what activities constitute conser

vation (as well as to provide consistency within
WDNR and with external entities), the agency
adopted pre-existing regulatory definitions129 for
"preservation," "enhancement," "restoration," and
"creation". The standardization of the definitions also

assists theWI)NRindetermining what types ofcon
servation activities arc appropriate for state-owned
aquatic lands. 'Fhe WDNR is aware, however, that
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land management and restoration practitioners in
academia, government, and the private sectoroften
do not apply the same definitions to these terms or
use different terms to describe the same activities.

As such, when the WDNR works with conservation

proponents, it is understood that not everyone will
agree with or want to apply the WDNR's standard
ized definitions of restoration, enhancement, pres
ervation, and creation to their proposed work.

Restoration: Forthe purposesof theWDNR's Con
servation Leasing Program, restoration can occur on
sites that have been degraded to suchan extentthat
they no longer provide any (or most) of their his
torically occurring natural aquatic functions. Thegoal
of restoration activities is to return naturally occur
ring or historic functions to the site. Examples of
restoration activities include: removing fill from his
toric shorelands to re-establish a lake's natural beach,

elevation gradient, and aquatic functions; or remov
ing invasive plants (that have colonized a historic
saltwater marsh to the extent that it is non-func

tional) and planting native species.

Enhancement: Enhancement can occur on sites that

have been degraded relative to their historic habitat
conditions, butstill retain some level ofaquatic func
tion. Enhancement activities include manipulation
of site characteristics to heighten, intensify, or im
prove specific functions. Enhancementactivities also
include habitat improvements that increase species
abundance or levels of production. Examples ofen
hancement include: depositing material (cultch) to
attractnative oyster larvae and increase native oyster
populations; installing large-woody debris in river
banks to increase channel complexity and habitat
available forjuvenile fish; or placing gravel on a beach
to improve beach spawning habitat.

Preservation: Preservation can occur on sites that

arerelatively intactcompared to their historic habi
tat conditions. Preservation is accomplished
through the removal of a threat to, or preventing
thedecline of, site conditions by preventing anac
tion in or near the site. Aquatic functions are main
tained at current conditions and protected from
future activities. Examples of preservation actions
may include, among others: encumbering the site
as a conservation site; restricting activities on the
site; monitoring thesitefornon-native species and
preventing them from becoming established; and
education and outreach efforts that call attention

to the intrinsic natural values of the site and en

courage its preservation.



Creation: Creation can technically occur on any
site, regardless ofthe condition of the site relative
to its historic condition. Creation activities include

the development of specific types of aquatic spe
cies and/or habitats that have not previously ex
isted on the site and are artificially developed (or
"created"). Creation can include changing terres
trial habitat to aquatic habitat and/or changing one
type of aquatic habitat into a different type. Ex
amples ofcreation include: creating riverine oxbows
or sloughs in areas where they did not historically
occur; filline a subtidal area to create intertidal ar-

eas; or digging blind tidal channels where none
previously existed.

V. Environmental Considerations

A. General Considerations

To address concerns that external entities

may not achieve the environmental results
that the WDNR desires, a rigorous scien

tific review process was developed. While non-
WDNR regulatory review of conservation and non-
conservation projects maybe similar, the WDNR's
review process is more thorough from a scientific
perspective forconservation projects than the review
process formany non-conservation projects (such as
marinas, piers, and aquaculture). Ibis issomewhat
ironic since manyofthe non-conservation projects
may have detrimental effects on the aquatic envi
ronment. Asupportable rationalefor thisdifference
is that the WDNR does not have expertise in devel
opingand managing marinas andpiers (orothersimi
lar activities), but it does have expertise in aquatic
habitat restoration and management. As such, the
WDNR will thoroughly evaluate if proposed con
sen'ation activities areappropriate for the proposed
sites. The WDNR's evaluation will be based on en

vironmental considerations, such as:

• Historic and current site conditions;

• Current habitat needs for all affectedspecies;
• Listed species considerations;
• Opportunities for connectivity;
• Feasibility of the activity;
• Appropriateness of theactivity with respect to

the surrounding landscape; and
• Potential of success for protecting and/or im

proving natural functions ofthe aquaticenvi
ronment.

In general, proposed conservation activities
must clearly demonstrate that the likely potential

A^JfcJ^fe,

outcomes ofthe activities will improve the habitat
conditions relative to current conditions. Addi

tional preference will begiven to projects thatdem
onstrate a connection to conservation activities on

adjacent uplands and aquatic lands.

B. Degraded Sites

In areas that have been functionally degraded
or completely lost over time, the WDNR prefers
and will encourage restoration and enhancement
of the historic aquatic habitats and functions.
Projects that restore or enhance processes are pre
ferred over those that restore or enhance specific
features of a site. For example, a proposal to re
store or enhance a feeder bluff in order to remove

barriers to nearshore sediment movement may be
more desirable than a proposal to re-nourish (i.e.,
enhance) a beach where the physicalprocesses nec
essary to keep that beach are not functioning.

C. Functioning Sites

fhe preservation ofnaturally functioning habi
tat is encouraged and preferred when undertaken
with other conservation measures within the same

project (i.e., preservation and restoration; preser
vation and enhancement; etc.). Preservation activi

ties ensure that the presentconditions of a site are
maintained. Preservation activities not done in

concert with other conservation activities within

the same project will require at a minimum main
tenance, monitoring, reporting, and outreach.

D. Unique Sites

Creation is the least desirable form of conser

vation on state-owned aquatic lands and will likely
onlybeconsidered on uniquesiteswhen it replaces
critical habitator ecological processes lostelsewhere,
occurs in degraded areas, does not impact natu
rally functioning habitats, and when it issupported
bylandscape level restoration plans. Creation of new
habitats and functions that are not historically oc
curring will be considered in limited cases where
alternative conservation activities are not feasible.

E. Consistency with Other Plans

Where possible, the WDNR will also refer to
local and regional planning processes when identi
fying appropriate sites for conservation activities.
Project proponentswill be asked to identify shore- 23
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line master program plans, watershed plans, spe
cies recovery plans, or local/regional conservation
or restoration plans that apply to the site. The
project proponent will be asked to reference such
plans and explain how the proposed conservation
activity is consistent with, or inconsistent with, the

plan(s). Additionally, the WDNR will take an ac
tive role in reviewing the proposed conservation
activities on state-owned aquatic lands including
how that use supports bay-wide, landscape, eco-
regional, and watershed planning efforts.

VI. Authorizing Conservation

A. Conflict Resolution

There may be circumstances where a pro
posed conservation activity conflicts with
pre-existing or foreseeable futurenon-con

servationusesof state-ownedaquatic lands. In these
cases, the Revised Code ofWashington states that
water-dependent uses (such as conservation leas
ing) shall be favored overother uses in aquatic land
planning and in resolving conflicts between com
peting lease applications.130

In cases of conflict between water-dependent
uses, priority shall be given to uses that:

• Enhance renewable resources;

• Enhance water-borne commerce;

• Enhance the navigational capacity of the waters;
• Enhance the biological capacity ofthe waters;

and

• Represent statewide interests asdistinguished
from local interests.131

In most cases, conservation leasing will likely
enhance the biological capacity of the waters and
be of statewide interest. In some, if not most, cases,

conservation leasing may also enhance renewable
resources such as fish and shellfish. When evaluat

ing conservation proposals, the WDNR will have
to apply the statutory criteria objectively to over
come potential inherent biases towards more "ac
tive" and/or traditional uses such as aquaculture
production. Sincethe WDNR has historically fo
cused on authorizing more active uses, the biases
could be found within WDNR, non-conservation

project proponents, and the public at-large.
After a determination (and subsequent autho

rization) has been made as to the highest priority
use for a site, the WDNR is restricted under terms

ofthe proprietary use authorization from allowing
additional uses on the site that will interfere with
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or substantially impair the authorized use.
Regarding multiple uses, someconservation ac

tivities may not be mutually exclusive and could
co-exist with other non-conservation uses of state-

owned aquatic lands. In situations where conser
vation activities and non-conservation activities can

co-exist, proprietary use authorizations may be
given to more than one entity at the samesite.

B. Authorization Process

Entities wishing to encumber state-owned

aquatic lands for conservation purposes through
proprietaryuseauthorizations must go through the
same processas other entities that wish to encum
ber state-owned aquatic lands for other purposes.
They must apply for and receive proprietary use
authorizations from the WDNR and regulatory
permits from local, state, and/or federal agencies.

The WDNR will work with project propo
nents in an iterative manner to identify appropri
ate sites and to develop appropriate conservation
projects for state-owned aquatic lands. Soon after
identifyinga possible project and site, conservation
project proponents must submit an informal pro
posal to the WDNR. The WDNR will review the
informal proposal relative to environmental, legal,
policy, and potential conflicting use perspectives.
Ifthe proposal appears appropriate, the project pro
ponent must complete and submit a formal useau
thorization application. The useauthorizationap
plication must completelydescribe the site and the
proposed conservation activities (which includesa
plan of operations, maintenance, and monitoring
and a legal survey ofthe site).The project propo
nents are solely responsible for workingwith the
local, state, and federal regulator)' entities in pur
suit of regulatory permits. Fheproject proponents
must also undertake outreach efforts to the local

community and constituent groups who may be
affected by the proposed project.

Aftersuccessfully undertaking outreach efforts,
acquiring regulatory permits, and meeting the
WDNR's needs for the formal use authorization

application, theconservation project proponentcan
enter into a proprietary useauthorization (i.e.,con
servation licenseor lease). When determining the
type of authorization document that will be used
for a conservation activity, the WDNR will con

sider the:

• Duration ofthe use (i.e., the time needed to
carryout, evaluate, and protect the conserva
tion project); and



• Exclusivity of the use(i.e., the degree to which
the conservation projectwill exclude others
from using the site).

C. Duration of Use

Ifthe results of theactivity depend on long-term
protection of the site, or the activity will be carried
out over a long time, or several sequential or complex
activities will be carried out over time, a lease will be

the most appropriate authorization document. An
effort to restore a sea grass bed is an example of an
activity that requires a longerterm to achieve the de
sired outcome. In contrast, if the conservation activ

ity can be completed in a short time frame and the
results do notdepend on long-term protection ofthe
site,a conservation license may provide adequateop
portunity for theactivity. Aproposal to remove wood
waste from a subtidalareaisan example of conserva
tion activity that requires a shorter duration of use.
In thislatter case, the project proponent would have
noguarantee thatthehabitat improvements made to
the site would be maintained over time.

D. Exclusivity of Use

Ifthe result ofthe activity requires exclusive use
of the property (precluding other potential uses of
theproperty), then an authorization document that
affords greater rights to theproperty, such as a lease,
would bemost appropriate. However, even under a
lease, there are provisions for multiple uses. For the
examples noted above, proponents for thesea grass
restoration would most likely require exclusive use
ofthe site, precluding access and otherconsumptive
uses so that theirresults arenot compromised. Con
versely, proponents for thewood waste removal may
be more willing to allow multiple uses, including
access, to the site because such activities may not
impede theoverall goal ofthe activity.

E. Use Authorization Documents

faking use duration and use exclusivity into
consideration, the WDNR developed program
matic guidance on whether leases and licenses
should be used for conservation purposes.

Conservation leases can be issued for conser

vation activities that:

Occur continuously on asite (i.e., fifteen or
moredays per month);

• Encumber a site for greater than one year;

• Are exclusive in nature (i.e., the lessee has the

expectation that the habitat improvements
made to the site will not be disturbed by other
DNR use authorizations); and

• Are undertaken by entities that do not have
condemnation authority for the proposed

conservation activity.

Lease termsare limited in duration by the land
classification ofthe site and never exceed fifty-five
years. The lessee has some level of exclusive use of
the site and maintains primary responsibility for
site management and protection.

Conservation licenses for conservation activities can

be issued:

• For five years in duration when the activities
are sporadic in nature (i.e., occur on the site less
than fifteen days per month). In this case, the
project mustbecompleted within the five-year pe
riod. Additional five-year licenses should not be
issued for the same project. If the project actually
exceeds five years in duration, then a lease should
be issued.

• For one year in duration when the activities
are continuous in nature (i.e., fifteen or more days
per month). In this case, theproject must becom
pleted within theone-year period. Additional one-
year licenses should not be issued for the same
project. If the project actually exceeds one year in
duration, then a lease should be issued.

Under either scenario, licenses are only used
when theproject proponent has noexpectation that
the habitat improvements made to thesitewill be
protected from disturbance byotherDNR use au
thorizations. As such, licenses shall not be used for
preservation activities because preservation requires
along-term commitment, butmay be used for en
hancement, restoration, and creation activities.

Licenses can be issued to entities with or without

condemnation authority. The license holder does
not haveexclusive use ofthe property and has lim
ited site protection responsibilities. Habitat im
provements on state-owned aquatic lands com
pleted under a license are not protected beyond the
term of the license.

F. Fees

Another institutional hurtle the WDNR faced

in developing the Conservation Leasing Program
was determining whether theWDNRmust charge 25
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forconservation leasing. Even though statestatute
does not allow the WDNR to authorize conserva

tion projects on state-owned aquatic lands through
leases for free, WDNR staff thought it would be
counter-productive and a disincentive to charge
lease fees forconservation projects. Some WDNR
staffwanted to forego lease fees inexchange for the
habitat improvements that would be madeon state-
owned aquatic lands. Ironically, The Nature Con
servancy (with which theWDNR was negotiating
the first conservation lease) did not recommend
makingconservationleases completely free, but did
think a discounted rent may be appropriate. The
Conservancy's rationale forcharging at least a dis
counted lease fee was that when an entityhasmade
a financial investment ina project, it is more likely
that theentitywill follow through with the project
because it has more to lose by walking away. If
there was no fee and conservation project propo
nents did not have to make a financial investment,
then there may be some proposals put forth that
are not as well-developed or committed to as nec
essary to assurelong-termsuccess. In addition,with
no financial investment requirement, less qualified
proponents may want to lease state-owned aquatic
lands simply to prevent other leasing ofthe site in
the future.

The Revised Code ofWashington andWash
ington Administrative Code describe theprocedures
the WDNR must use to determine annual rental

rates forwater-dependent lease activities.132 At this
time, in accordance with the existing statutes and
rules, theuse ofstate-owned aquatic lands for con
servation activities is valued as water dependent and
subject to fees accordingly. However, charging fees
may be an interim measure until the WDNR can
pursue a legislative change to the statutes to allow
for discounted use ofstate-owned aquatic lands for
non-regulatory conservation purposes. Until such
time, theexisting statutes and rules relating to use
authorizations will apply toconservation activities.

Water dependent rentwill becharged based on
the adjacent upland tax parcel so long as it is used
"inconjunction with" theproposed use. This can be
applied ina straightforward manner when an adja
cent upland parcel is used in conjunction with the
conservation activity. When the adjacent upland
parcel isnot used in conjunction with theconserva
tionactivity, an alternate parcel mustbedetermined
usinga sequential process identified in rule.

In eithercase, an upland parcel is used to de
termine the approximate fair market value per acre
for theaquatic lands. By state statute, theWDNR
then applies a seventy percent discount to the fair
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market value as a means to promote and enhance
water-dependent activities on state-owned aquatic
lands. An annual lease fee is then determined by
multiplying the seventy percentdiscounted figure
by the real rate of return (normally between five -
seven percent). Fhe rent is adjusted annually by
the Producer PriceIndex (less than sixpercent) and
is also revalued ever}' four years.

G. Terms for Conservation Leases

State-owned aquaticlands inWashington take
manydifferent legal forms (i.e., classes). Each legal
landclass designation hasassociated restrictions on
both the type and duration of encumbrances that
can take place within them. Proposed conserva
tion activities must be consistent with and/or not

conflictwith the preferred uses ofthe land class of
the proposed conservation site. In addition, use
authorization terms may not exceed the specified
maximum term lengths foreach landclass. In gen
eral, eitherbystatestatuteor WDNR policy, term
lengths are restricted as follows:

• 55 years on platted first and second class tide
lands and shorelands;

• 30years on beds of navigable marine and fresh
waters;

• 30 years in harbor areas;
• 30 years in waterways;
• 0 years on streets; and
• 0 to55years depending on theunderlying land

class for public places.

H. Proponent Capacity

Based on theformal use authorization applica
tion submitted by theconservation project propo
nent, theWDNR mustassure thatproponents have
the skills, capacity, and resources to complete the
project and manage the site, so that environmental
protection will not be compromised by an incom
plete or failed project. Evidence of a viable project
proponent include, but are not limited to, identifi
cation ofan appropriate site manager, establishment
of adequate management resources, and establish
ment of adequate contingency resources.

Project proponents mustdesignate asiteman
ager for the conservation site. Thesite manager can
be a representative ofaprivate orpublic entity that
will assume the responsibilities ofthe operations,
maintenance, and monitoring plan, andensure the
protection of the conservation improvements but



the manager should have a combination of educa
tion and experience that demonstrates competency
with aquatic natural resource management.

'fhe WDNR attempts to insure that the activi
ties proposed forstate-owned aquatic lands do not
degrade the property and/or leave theWDNRwith
an unwanted structure or improvement. As such,
the project proponent must secure funding for the
management ofthe area forthedurationof the lease
or license. Project proponents should demonstrate
that they are able to fulfill this responsibility, either
by providing financial information or evidence of
previous, comparable projects. To this end, the
WDNR created language within the useauthoriza
tionsthat holdstheconservation proponents respon
sible for the success ofthe activities they undertake
on the property. A bond or other type of financial
security may be required as a safeguard for the
WDNR if it must assumea lead role in restoringthe
property and/or removing unwanted structures and
improvements. The WDNR may require a perfor
mance bond, letter of credit, escrow account, or other

written financial guarantee for use authorizations133
to ensure project proponents:

• Payall rents due;
• Complete proposed habitat improvements;
• Complete activities identified in the opera

tions, maintenance, and monitoring plan;
and/or

• Remove undesired improvements to the property
after close-out ofthe lease.

In addition to financial and competency guar
antees, the WDNR also holds project proponents
responsible for attaining ecological functions on the
property, fhe Conservancy suggested thatconser
vation lessees be required to perform a certain set
of activities (identified in the formal project appli
cation and plan of operations, maintenance, and
monitoring) that lead to physical attributes on the
property, as opposed to ecological functions ofthe
property.

I. Liability

Lastly, the WDNR attempts to limit, to the
maximum extent possible, the liability associated
with project proponents when entering into pro
prietary use authorizations for encumbrances on
state-owned aquatic lands. As such, lessees must
typically indemnify the WDNR from all possible
claims associated with the property and activities
undertaken on the property for the termofthe use

authorization and must carry insurance sufficient
to cover any reasonable claims and name the
WDNR as co-insures. Lastly, lessees are encour
aged to perform an environmental site assessment
to ensure there are no hazardous contaminants on

theproperty that will bedisturbed bythe proposed
activities. The Conservancy posits that the assump
tion of liability requested by the WDNR is too
onerous and requires them to assume potential li
ability foractions that maybeoutsideof their con
trol. Fhis issue may need to be settled on a case-
by-case basis depending on thenature ofthe activ
ity, the proposed site, and the project proponent.

VII. The Future ofthe Conservation Leasing
Program in Washington State

Thus far, it appears as though the future of
the Conservation Leasing Program in
Washington State depends on the program

development process, the results of a pilot lease,
and the internal acceptance and external demand
for the program.

A. Program Development Process

Fhe WDNR began the development of its
Conservation Leasing Program in 2000with a dis
cussion withan interested privateindividual. In the
ensuing years, the development of the program
started and stopped several times due to staffing
and resource constraints. During that time, the
WDNR completed draftguidance for the issuance
of conservation licenses only. Overall program
guidance and lease documents were notcompleted.
In addition, there was no external review or input
during this time. In 2003, as part of a national
effort, The Conservancy raised funds from private
sources andwas awarded agrantbythe Russell Fam
ily Foundation to assist the WDNR in the devel
opment ofa training package for theConservation
Leasing Program and to enter into a pilot conser
vation lease with the WDNR. The Conservancy
then subcontracted with Washington State Univer
sity(WSU) toassist in thedevelopment and imple
mentation ofthe training package. WDNR's part
nership with The Conservancy was pivotal in the
completion ofthe Conservation Leasing Program.

"Fhe WDNR used a team approach to finalize
thedevelopment ofthe Conservation Leasing Pro
gram and associated training package. A planner
(designated as the lead staff) coordinated with a
teamof WDNR aquatic land managers, scientists,
and policy makers, WSU education and training

BV
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experts, and Conservancy marine resource staff.
Once the team was formed, the program develop
ment took approximately one year. To complete
the Conservation Leasing Program, theWDNR:

• Developed formal program guidance that un
derwent review under the State Environmental

PolicyAct;
• Developed lease and license documents and

guidance;
• Developed a conservation useauthorization

application;
• Developed guidance fortheconservation plan

ofoperations, maintenance, and monitoring;
and

• Developed andgave a formal training presen
tation to approximately 50 WDNR staff.

Oneoftheinteresting obstacles in developing a
new program such as theConservation Leasing Pro
gram within agreater leasing program (that has been
authorizing theuse ofstate-owned aquatic lands for
several decades) is that it has the potential to chal
lenge the operational status quo. In developing the
Conservation Leasing Program, theWDNRlooked
athow itnormally processed and authorized requests
for non-conservation activities on state-owned
aquatic lands. Anattemptwas made to mimic exist
ing procedures and authorization documents to the
maximum extent possible so WDNR staffand the
public could recognize and appreciate that leasing
for conservation activities is similar to leasing for
other, non-conservation activities. In some cases,
however, the existing procedures and authorization
documents seemed inappropriate and/or insufficient
for the purposes ofconservation leasing.

Some ofthechanges to thestatus quo thatwere
made for the development of the Conservation
Leasing Program included:

• Verifying theability of theproponent to suc
cessfully complete the conservation project;

• Establishing term limits and fees associated
with the conservation license;

• Proposing the need or lackof need for contin
gency resources;

• Modifying the process used to determine
water-dependent rent;

• Creating a standardized plan of operations,
maintenance, and operation;

• Requiring detailed measures of success; and
Requiring a thorough analysis ofthe proposed
project's appropriateness for the site.

While these changes were made from the sta
tusquo for authorizing conservation activities, they
were not made to the WDNR's greater use autho
rization process. If developers of the Conservation
Leasing Program attempted to make systematic
changes to the WDNR's greateruseauthorization
process, then the Conservation Leasing Program
development wouldhave, inall likelihood, not been
completed due to organizational resistance.

B. Pilot Lease

To illustrate how conservation leasing can work
inWashington State andtowork through unresolved
issues related to program implementation, a pilot
conservation leasing project isbeing undertaken by
theWDNRand Conservancy. TheConservancy first
identified a number ofsites thatwould support their
goal of conducting a pilot Olympia oyster restora
tion project, partially based on The Conservancy's
ecoregionai planning efforts. TheConservancy then
contacted local tribes and commercial shellfish rep
resentatives toexplain theconcept andgain theirac
ceptance. Both The Conservancy and the agency
then worked together to find a ten-acre parcel in
south Puget Sound as the most appropriate sitefor
thepilot. Aformal use authorization application and
accompanying draft plan ofoperations, maintenance,
and monitoring was thencompleted. The WDNR
is currently processing theapplication.

C.The Demand for Conservation Leasing

Beyond the details of the pilot conservation
lease with The Conservancy, theWDNR views the
future ofthe Conservation Leasing Program with
optimism and uncertainty. The question remains
whether there will be a demand for conservation

leasing. Uncertainties ofthe futuredemand for the
program were weighed against the substantial
amount of staff time the WDNR committed to
wards developing the Conservation Leasing Pro
gram. These uncertainties put into question
whether the WDNR should develop and/or imple
ment the program at all. WDNR staff recognized
thatTheConservancy was interested ina pilot con
servation lease, but there was no additional direct
interest in the program expressed byotherexternal
conservation organizations. In the past, external
entities have often conducted short-term habitat

improvement projects onstate-owned aquatic lands
without notifying and/or receiving authorization



from the WDNR. Concerns regarding the future

demand for conservation leasing and the return on
theWDNR's program development investment will
only be resolved after several conservation leases
have been successful and external conservation or

ganizations areconsistently takingadvantage of the
opportunity to leasestate-owned aquatic lands.

Conservation organizations must be willing
andabletoassume lead roles in protecting and man
aging aquatic lands in manners similar to long-es
tablished uplandconservation strategies. While the
WDNR cannot prioritizeconservation leasingover
other legitimate uses of state-owned aquatic lands,
it must dedicate staff time and resources for pro
gram implementation. Due to continued limited
staffing, there remains a risk that outreach efforts-
will not be undertaken and/or applications for con
servation projects will not be processed as perde
sired timeframes. Most importantly, however, the
WDNR mustovercome the internal philosophical
obstacles regarding authorization of conservation
activities on state-owned aquatic lands.

110 Primary Authors: Jay Udelhoven and Marga
ret Pilaro Barrette, Washington Department of
Natural Resources.

111 The WDNR's management of state-owned
aquatic lands is governed by Washington Revised
Code Chapter 79.90 through Chapter 79.100 and
certain provisions of Washington Revised Code
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43.12, 43.30, and applicable Washington Admin
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30-171.

112 Wash. Rev. Code § 79.90.455.
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"'1 Seeinfra, Chapter 3, Section IV.
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Chapter 4 New York Case Study: New Opportunities
in Coastal Underwater Land Conservation
Great South Bay, New York134
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I. Introduction

On December 19, 2002, The Nature Con

servancy acquired approximately 13,000
acresl3S of underwater coastal lands in

LongIsland's GreatSouth Bay—about twenty per
cent of the underwater lands in the Great South

Bay. The 13,000 acre tract owned by the Conser
vancy, known colloquially as the "BluepointsProp
erty" afteroneof itsprevious owners, the Bluepoints
Oyster Company, wasdonated to the Conservancy
bythe Bluepoints Company, Inc.1'6 Fhe Bluepoints
Property has a fascinating history; owning it is pro
viding the Conservancy with an invaluable oppor
tunity to champion and advance marine underwa
ter land conservation efforts with rights distinct
from those discussed in Chapter 3 that are associ
ated with a lease.

Because the heritage of the Bluepoints Prop
erty and the ownership rights accompanying it are
so unusual,and because an understanding of these
rights inform and instruct how the Conservancy
might restore and manage the Bluepoints Property
in the future, this chapter explores the history to
and property rights associated with the Bluepoints
Property and presents the ecological state of the
Great South Bayand steps the Conservancy is tak
ingconcerning management ofand long-term plan
ning tor the Bluepoints Property. What the future
holds in store for the Property is somewhat un
known, but it clearly has the potential, in wholeor
in part, to become an important marine restora
tion and conservation area.

II. History ofthe Bluepoints Property: The
Legacy ofKing Charles II

Ai the time the Conservancy acquired the
Bluepoints Property, it gained ownership
of underwaterland with a title history—the

legal history and thesetof rights andencumbrances
that comes with that history—described as "one of
the most interesting in the United States."137

Ownership rights in the Bluepoints Property
trace back to various colonial land grants, patents
and Native American deeds, including: (i) a 1664
grant from KingCharlesII of England to hisbrother
James, the Duke of York, which preceded a 1666
patent (the "Nichols Patent") from the Duke ofYork
to the Town of Brookhaven; (ii) a 1686 patent
(the "Dongan Patent") from Governor Dongan
(actingas agent for King James II) to the Town of
Brookhaven; (iii) a 1693 patent (the "Fletcher
Patent") from Governor Fletcher (acting as agent

for King William and Queen Man') to Colonel
William Smith, and (iv) various Native American

deeds to bay bottom lands (among other proper
ties) also acquired by Colonel William Smith.

Ownership,and the attendant rights accompa
nying ownership, ofthe portions of Great South Bay
underwater landsestablished by these grants, patents,
and deeds was contested between the Smith Family
and the Trustees of the Town of Brookhaven until the

1760s, when aseries ofconveyances occurred through
which Brookhaven and the Smith Family becameten-
ants-in-common13s owners of 31,000 acres of Great

SouthBay underwater land—the tract ofGreat South
Bay underwater land from which the13,000 acre Blue-
points Property was laterestablished.

Note that when Brookhaven and the Smith

Family became tenants-in-common owners of the
31,000 acre tract of Great South Bay underwater
land in the 1760s—indeed, when their respective
property interests were first established in the tract
onehundred years earlier—neither the United States
nor the State of New York existed. As will be dis

cussed later, this is critical to an understanding of
the rights that came with the Bluepoints Property
when acquired bytheConservancy several years ago.

Brookhaven and the Smith Family's tenancy-
in-common ownership of the 31,000 acre Great
South Bay underwater tract lasted approximately
one hundred thirty years—from the 1760s until
the 1890s. During this time the31,000 acres were
usedprincipally forshellfish purposes. In the 1890s,
the Smith Family—upset about leasing arrange
ments Brookhaven established in the property and
about the Town's failure to account for income from

leasing and shellfishing operations—filed what is
known asa "partitionaction" to separate legally the
family from Brookhaven as a tenant-in-common
owner of the 31,000 acres. After several years of
legal wrangling, the "two parties immediately
[agreed] that the Bay should be partitioned equally
between the Town and the Smiths,"13'' and a judg
ment wasentered establishing the Smith Familyas
sole owner ofthe 13,397 acre western portion of
the 31,000 acre tract and Brookhaven as the sole

owner of the 17,947 acre eastern portion of the
31,000 acre tract.1'"' (Seegraphic on page 31.)

Thus, the 13,000 acre Bluepoints Property—
the Smith Familyportion ofthe 31,000 acreGreat
South Bay underwater tract came into existence in
1900. FheSmith Family divested itselfof the Blue-
points Property in 1910, and shellfishing compa
nies owned it for the next ninety years.1'1 Throu»h
a variety of factors including ovcrharvest and the
encroachment of coastal development, the prop-



erty and shellfish harvest was arguably no longer
economically viable. With the Property depicted
of its shellfish resources by the end of the 1990s, it
was then given to the Conservancy in December
2002. Since owningthe Property, theConservancy
has joined with a variety of interested parties and
begun the management and planning efforts needed
to ensure the Property and Great South Bay's fu
ture ecological health.

III. Property Rights in theBluepoints Property

Virtually all privately-owned underwater
lands, both freshwater and saltwater, give
rise to competing publicand privaterights.

Often, private property rights are found to be sub
ordinate to public trust and other inchoate public
rights. Consequently, understandingthe extentof
the private propertyrights vested in the Bluepoints
Property iscritical to understanding how the Con
servancy and its partners might accomplish the
long-term conservation goals now being planned
for the Great South Bay of Long Island.

Title to the Bluepoints Propertywasnever held
by the State of New York. Instead, it has been in
private hands (in conjunction with the 'Fown of
Brookhaven) since the late 1600s. This is impor
tant, since underwater lands owned by the State of
New York and then conveyed to private parties are
subject to various restrictions stemming from the
Public Trust Doctrine.112 Because the State never

owned the Bluepoints Property,however, it cannot
claim that private ownership of the Bluepoints
Property is encumbered or otherwise imbued by
public trust rights.

Furthermore, although the Town of
Brookhaven held a fifty percent undivided interest
in the Bluepoints Property from the late 1600s to

1900, a fact allowing for theclaim to be made that
through such public ownership, public trust rights
historically encumbered and currently encumber
the Property, a series of decisions by the NewYork
Court of Appeals, the State's highest court, makes
clear that this is not the case.

Fhemost important of thesedecisions isSmith
v. Odell, acase challenging Brookhaven's right to lease
exclusive waterfowl hunting privileges overits post-
partition 18,000 acreGreatSouth Bay underwater
tract.1'13 In upholding Brookhaven's right to enter
into such an exclusive lease, the Court of Appeals
first pointed out thatunder theNichols and Dongan
patents, the patentees (i.e., the predecessors in title
to theConservancy's 13,000 acre Bluepoints Prop
erty and to Brookhaven's 18,000 acre tract) received
not only underwater lands in the Great South Bay,
but also "the exclusive right of 'fishing, hawking,
hunting, and fowling' together with the power to
lease or sell the lands covered thereby."H'1

The court stated that "the patents specifically
vested the rights of fishing, huntingand fowling in
the trustees and have been confirmed and ratified

by the Colonial Laws as well as by the Constitution
of New York. . . ."''" Fhe court also pointed out
that"[t] heconstruction ofsuch patents andtherights
conferred bythem have been finally andconclusively
settled and determined by this court."146

Indetermining that the rightof navigation was
the sole public right encumbering Brookhaven's
Great South Bay underwater land (and thus the
only public right encumbering the Conservancy's
Bluepoints Property, since the rights in both prop
erties stem from the same title source),1' the Court

of Appeals stated that "...we arc quite clear that
there is no necessary conflict between the reserva
tion to the public of the right of navigation and
the recognition of the exclusive privilege granted
to the owner. "Fhe public right, whatever it might
otherwise be, must be held limited in such a situa

tion to the right to use the waters for the purposes
of a publichighway .... [T]he easement of passage
over navigable waters does not involve a surrender
of other privileges which are capable of enjoyment
without interference with the navigator."1

Lower court decisions in New York havepicked
up on the Smith v. Odell decision and furthered its
pronouncement concerning the differencebetween
inalienable public navigation rightsand other rights
the public might hold in navigablecoastal waters.
Private rights potentially affect other rights the
public might hold, but public navigation rights
cannot be. In People of the State of New York v.
Johnson, a case involving shellfishing rights on pri- 31
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vate underwater tidal land, the court stated that

"[a]t common law, the public ordinarily had the
right to hunt and fish in waters subject to the pub
lic right of navigation (citations omitted). Such
rights, however, were separate anddistinctfrom the
public right of navigation. This is shown by the
fact that,although theKing was powerless toalien
ate the public rightof navigation bya grant of un
derwater lands, he had the right to makean express
grant of an exclusive (or "several") right of hunting
and fishing in any area in which he conveyed the
underwater lands, subject, however, to the supe
rior public right to usesuch lands for all navigable
purposes. These principles are established bya long
line of cases involving colonial grants of parts of
Long Island that included harbors and bays in the
areas conveyed."'"'''

These decisions and resulting principles lead
to the conclusion that, basedon the express, exclu
sive rights established through the original grants,
patentsand deeds from which the Bluepoints Prop
erty is descended, the ratification of such rights
through Colonial Law and the New York State
Constitution, and a series of decisions from New

York's highest court regarding the scope of these
rights, the Conservancy's property rights in the
Bluepoints Property are quite clearly defined and
are quite comprehensive. Other than the public
right of navigation across the waters ofthe Blue-
points Property, there are no public rights that can
beasserted within the Property's perimeters. Noth
ing affecting the bottomlands of the Bluepoints
Property, or hunting, fishing (including
shellfishing), or fowling within the perimeter ofthe
Property, can occur without the Conservancy's ex
pressapproval and consent.150

As Smith v. Odell determined for Brookhaven

in regard to its share ofthe original 31,000 acre
underwater tract, the Conservancy not only owns

- • •I •1

the 13,000 acre underwater Bluepoints Property
and the right to control what occurs physically on
its underwater tract, but also controls the exclusive

hunting, fishing, fowling, and hawking rights as
sociated with the Property too.1M This is consis
tent with how the Bluepoints Company managed
the property fordecades. Fhe Bluepoints Company
historically granted annual licenses to members of
thepublic and commercial interests wantingto fish,
crab, and undertake other activities within the pe
rimeters ofthe Bluepoints Property,152 and closely
managed all of the attendant rights that tradition
ally accompany thecontrol and useofwaters within
privately-owned property, such as fin fishing and
setting of craband eel traps on underwater lands.

The transfer in ownership of the Bluepoints
Property has given rise tosome confusion over what
public rights exist inand may beexercised over the
Bluepoints Property. Nevertheless, both the
Conservancy's internalanalysis of its legal rights in
the Property and the analysis undertaken by out
side counsel on behalf of the Conservancy indicate
that the establishment, exercise, and management
of various rights in the Bluepoints Property are
within the control ofthe Conservancy. The Con
servancy, however, is committed to work through
the environmental and economic policy and po
litical considerations surrounding the Property in
partnership with the Bluepoints Bottomlands
Council and others.

VI. Long Island's Great South Bay: A Once
Robust andNowDistressedAquatic Ecosystem

A series of bays exist off the south shore of
Long Island, lying between the main body
of Long Island and its southern barrier

beaches, and stretching forover one hundred miles
from New York City (Brooklyn) to Southampton.

H



Of these bays—Jamaica Bay, Great South Bay,
Moriches Bay, Shinnccock Bay, and Mecox Bay—
the Great South Bav is the lamest, and due to its size

andcentrality, arguably themost importanteconomi
cally and ecologically. Fhe mere fact that the un
derwater lands in the Great South Bay havesuch a
storied and colorful history to them speaks to the
economic and ecological importance ofthe Bay.

The extensive resources ofthe GreatSouth Bay
shaped the rich maritime heritage of many south
shorecommunities and the Bay was renowned for
its shellfisheries both nationally and internation
ally during much ofthe 1900s. Up into the mid-
to late-1900s, theoyster and hard clam populations
within the Great South Bay, including the Blue-
points Property, supported a thriving shellfishing
industry; now, however, from a biological perspec
tive the GreatSouth Bay's ecosystem isashadowof
what it once was. As is thecase withour large preda
tor fish stocks (tuna, swordfish, shark, and others—
fish stocks which scientists believe are up to ninety
percent (90%) depleted), the Great South Bay's
shellfisheries arc essentially gone. In itsarticle sum
marizing the U.S. Commission on Ocean Policy's
April 2004 report on the health of the nation's
oceans, Long IslandNewsday stated that "[sjhellfish
have been especially hard hit. Flard clams in Great
South Bay—once the most productive clamming
area on the EastCoast—have fallen to only2 per
cent of the 1976 amount." (See graph below.)

Indeed, the Conservancy's work at ecological
restoration and preservation in theGreat South Bay
rests on the evidence ofthe bay's prior state. The
evidence indicates that historically, the bay's oyster
population once supported a thriving industry.

Foday oyster sets are rare. As recently as 1976,Long
Island's baymen harvestedover 700,000 bushelsof
hard clams from the Great South Bay, comprising
over 50% ofthe national harvest. Yet in 2002, de

spite municipalhard clamseedingprojects, less than
10,000 bushels of hard clams were harvested from

its waters. Many scientists believe that the low
abundance of filter feeding shellfish such as hard
clams, oysters, and bay scallops has disrupted the
complex food web, causing harmful algae blooms
like brown tide that shade out seagrass meadows
and interfere with the survival and growth of al
ready depleted shellfish populations. In some ar
eas shellfish populations are so depleted that they
are not likely to recover on their own.153

V. Planningfor theFuture: The Bluepoints
Bottomlands Council

During the early 2000s, and just as the
Conservancy's nascent shellfish restora
tion work at another location on Long

Island, Peconic Bay,'1'1 was being implemented, a
group of organizations and institutions started
meeting to discuss the future of the Bluepoints
Property and the status of the Great South Bay.
Bluepoints Oyster Company (through its parent
company First Republic Corporation) had let it be
known that it was planning to dispose of the Prop
erty. Bythe late 1990s,there werevirtuallyno shell
fish left, and First Republic Corporation's on-site
aquaculture efforts were not succeeding. Whenthe
Conservancy expressed interest inowningthe Blue-
points Property asa way of furthering itsconserva
tion and restoration work on underwater marine
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lands, includingworkon restoring shellfish popu
lations in Long Island waters, theProperty was given
to the Conservancy.

Uponacquiring the Property, the Conservancy
recognized that success at accomplishing long-term
conservation goals for theGreatSouthBay required
active support and input from a widerange ofenti
ties interested in the Great South Bay and the Blue-
points Property, and proposed that thegroup, now
named the Bluepoints Bottomlands Council, stay
togetherand develop longterm planning and man
agement goals for the Great South Bay, including
the Bluepoints Property.

The Bluepoints Bottomlands Council iscom
prised of government, business, academic, and en
vironmental community members,155 and meets
regularly to workon howbest to plan forand man
age the Great South Bay's future. While the Blue-
points Bottomlands Council focused initially on
just the Bluepoints Property, the focus has evolved
and now recognizes the need to systematically ad
dress theGreatSouth Bay's ecological andeconomic
future in its entirety. The Council's ongoingwork
acknowledges the need for, andwill attempt to rec
oncile, multiple uses ofthe Great South Bay, and
will create and test innovative conservation ap
proaches within the Property and Bay as a way of
re-establishing estuarine ecological and economic
health.1%

Sincethe Conservancy and the Towns of Islip
and Brookhaven—just three entities, and all mem
bers of the Bottomlands Council—own virtually

the entire underwater land in the Great South Bay,
a true opportunity exists for undertaking landscape
scale conservation and restoration work that allows

for a multitude of economic and environmental

goals within the Great South Bay to be achieved.

VI. The Conservancy's Goalsfor the Bluepoints
Property: Creating a Templatefor Future
Underwater Land Sanctuaries

Given the complexity of identifying all of
the factors contributing to the ecosystem
decline in the Great South Bay, and the

difficulty in understanding how these factors in
teract and should be prioritized (let alone the diffi
culty of tackling svstem-wide stresses to the Great
South Bay—barrier island stabilization, shoreline
armoring, and watershed development, amongoth
ers), the Conservancy has identified two ecological
targets on which to concentrate initially in its Blue-
points Property restoration work: seagrass meadow
restoration and hard clam population recovery.

J._._!.

Over the past year and a half, and with con
siderable assistance from the Bluepoints Bottom
lands Council, the Conservancy accumulated sig
nificant background data on the property. An
analysis of historicand scientificliteratureoccurred,
the benthic community was examined in select

places with sonar and other remote sensing equip
ment and techniques, and shellfish and sediment
distribution surveys were undertaken. With this
information in hand, the Conservancy iscurrently
identifying locations for hard clam spawner sanc
tuaries within the Bluepoints Property, as well as
locations in which to attempt eel grass and other
seagrass restoration efforts. As of November 2004,
theConservancy has already put morethan 500,000
clams back into the property.

While these immediate and discrete efforts are

underway, coupled with educational and outreach
effortsby the Conservancyand Bluepoints Bottom
lands Councilaimedat gettingLongIsland's south
shore communities and others to better understand

what is at stake in restoring the Great South Bay,
the overall effort must grapplewith the issue ofwhat
is the best long-term plan for restoring and main
taining the Great South Bay. As restoration goals
regarding Long Island's coastal waters evolve and
becomemoreand moresophisticated, it isnowclear
that what must be addressed is the ecological resto
ration ofthe entire Great South Bay itself, not just
the Conservancy's Bluepoints Property. With this
in mind, how the Conservancy's Bluepoints Prop
erty will fit into the larger Great South Bay effort
needs careful attention: through the work at the
Bluepoints property, it is hoped that The Conser
vancy and the Council can test new management
approaches for restoring and sustaining theecologi
cal system and ecosystem services from the prop
erty and that these approaches can be adopted
throughout the Great South Bay and elsewhere.

Work remains to be done on all fronts, scien

tific, ecological, economic, coniniunity relations,
and political, beforean answeremerges to the ques
tion of how the Bluepoints Property fits into the
long-term planningand management ofthe Great
South Bay. With the Bluepoints Property as the
initial focal point, firm, sustained commitments by
the Conservancyand the Bluepoints Bottomlands
Council should allowfor exciting new marine con
servation efforts to occur throughout the Great
South Bay, with economic and ecological benefits
comingfrom such work in the years to come.
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134 Primary Author: Jonathan C. Kaledin,The
Nature Conser\'ancy.
135 In December 2002, The Nature Conservancy
acquired 11,500 acres of the Bluepoints Prop
erty—in the Town of Brookhaven, New York—

from Bluepoints Company, Inc. The Company
retained 1,500 acres ofthe Property for aquacul
ture efforts, but recently abandoned these efforts
and conveyed the remaining 1,500 acres ofthe
Bluepoints Property to the Conservancy in
September 2004.
136 Tomore accurately describe the transaction
between Bluepoints Company, Inc.and The
NatureConservancy, whatoccurred was a "bargain
sale" transaction. A bargainsale transaction
involves part saleand part gift, with the real estate
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a wholly owned subsidiary of First Republic
Corporation—claiming a tax deduction for the
difference between the sales price and the ap
praised value. The Conservancy paid $5,000 for
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real property ownership relationship in which the
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tenancy-in-common between Brookhavenand
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owner ofthe entire 31,000 acre bay bottom tract.
139 Jeffry Kassncr, The History ofthe Blue Points
Company, Long Island Forum, January 1984,
page 7.
ll" 'Fhe difference in size between the Smith

Family (13,000 acres) and Brookhaven (18,000
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the fact that the western portion ofthe original
31,000 acre tract was considered to be more

productive from a shellfishery perspective, and
also was based on the fact that it made more

sense geographically for Brookhaven to get the
eastern part ofthe 31,000 acre tract.
'''' The shellfishing or food companies that have

owned the Bluepoints Property since 1912—they
have either owned the property itselfor have
owned the Bluepoints Company as a subsid
iary—include the Sealshipt Oyster System, Inc.,
Long Island Oyster Farms, Inc., Bluepoints
Company, General Foods Corporation, Cedar
Island Oyster Company, Inc., and First Republic
Corporation of America.
'": Coxev. State, 144 N.Y. 396 (1895).
1,3 Smith v. Odell, 234 N.Y. 267 (1922).

1,1 Id. at 270.

145 N.Y. Const. 1777 § 36; N.Y. Const, art. 7,
§ 14; N.Y. Const. 1846art.I, § 18; N.Y. Const.

1894 art. 1,§ 18. Smith v. Odell at 270-271.

'"' Trustees of Brookhaven v. Strong, 60 N.Y. 56
(1875). In Trusteesof Brookhavenv. Strong, the
NewYork Court of Appeals held that while
fishing rights are presumed to be public rights,
they can be the exclusive right of the owner of
adjacent land—including underwater land—
through a grant, patent or deed that is ratified
and confirmed legislatively and constitutionally.
In analyzing the rights held by Brookhaven and
the Smith family in their 31,000 acre Great
South Bay underwater tract [Author's Note: the
1875 Brookhaven v. Strong decision predatedby
several decades the partitioning ofthe 31,000
acre tract, and both Brookhaven and the Smith

Family were involved in the lawsuit], the Court
of Appeals found that the 1693 Fletcher Patent
included "inter alia all waters, rivers, bays,
fishing, fowling, hunting, and all rights, privi
leges, royalties and profits thereto appertaining."
60 N.Y. at 58-59. Lewis Blue Point Oyster
Company v. Briggs, 198 N.Y. 287 (1910). The
casewas decided by the Court of Appeals after
the partitioningofthe 31,000 acreSmith Family-
Brookhaven underwater tract occurred, and

involved the Bluepoints Property itself. The
Court of Appeals recognized that exclusive
fishing rights accompany ownership ofthe
Bluepoints property, but stated that dredging on
private underwater land (and interfering with
shellfishing rights on such property) so as to
ensure the public's right of navigation was the
paramount right of the federal government: "(a]s
the king could not grant to a subject the public
right of navigation, he could not grant to a
subject a right so blended therewith as to be in
effect a part thereof, and, hence, the right to
dredge land under water for the improvement of
navigation was reserved from the general terms of
the grant by necessary implication." 198 N.Y. at
292.
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147 In a September 1969 memo to the Bluepoints
Company, Attorney John J. Mclnerny came to
thesame conclusion regarding what the Smith v.
Odell case meantfor the Bluepoints Property.
Mclnerny writes: "...the title discussed in that
case [Smith v. Odell] is exactly the same as the
Bluepoints Company, Inc. title since both titles
came from the same source Consequently,
what the Court said in that case isequally
applicable to the title of Bluepoints Company,
Inc...."

148 Smith v. Odell at 272.

m People of the State of New York v. Johnson, 7
Misc. 2d 385, 388(1957).
150 The public right of navigation, the federal
navigational servitude, and riparian rights of
access to navigable waters arc theonly rights that
encumber the Bluepoints Property.
151 The 1893 Final Decree issued in connection

with the partition of the original 31,000 acre
underwater tractstated, among other things, that
the Bluepoints Property owner was "seized and
possessed ofthe bed of the Bay, the waterand
islands therein and that they are exclusive owners
of the fishing therein, embracing shellfish, crabs,
mussels and floating fish and all wild fowl and
birds and game within the premises aforesaid."
152 Files turned over to The Nature Conservancy
subsequent to itsacquisition of the Bluepoints
Property contain copies of annual licenses
granted to local Great South Bay fisherman,
allowing them to fish for finfish and to set crab
and eel potson the Bluepoints Property, provided
they agree to follow rules and procedures
established by the Bluepoints Company.

From The Nature Conservancy's undated
"Bluepoints Bottomlands Project and Long
Island's South Shore" memo.

I5'' The Peconic Bay is the water body at theeast
end of Long Island that separates Long Island's
north and south forks. Shelter Island is in the

middle of Peconic Bay, and the Conservancy's
Mashomack Preserve, a 2,300 acre preserve on
Shelter Island that includes some underwater

landownership rights, has been thestarting point
for the Conservancy's underwater shellfish
sanctuary work.

A

155 There are two tiers—Tier I and Tier II—of

members ofthe Bluepoints Bottomlands
Council, withTier I members forming thecore
group assisting the Conservancy with the
management planning for the property andTier
II members playing more of a consultative role in
the overall consortium process. Tier I members
includeThe Nature Conservancy, State Univer
sity of New York at Stonybrook, the Towns of
Brookhaven and Islip (who own the adjacent
underwater lands to the east (Brookhaven) and
west (Islip) of the Bluepoints Property), Cornell
Cooperative Extension, Suffolk County, New
York Sea Grant, NewYork State Department of
Environmental Conservation, New York State

Department of State, South Shore Estuary
Reserve, Fire Island National Seashore, a repre
sentative from the baymencommunity, and the
Bluepoints Company. Tier II members include
the LongIsland Maritime Museum, U.S. Army
Corps of Engineers, NationalOceanic and
Atmospheric Administration, representatives
from the recreational boating and fishing
communities, Environmental Defense, U.S. Fish

and Wildlife Service, New York State Office of

Parks, Recreation, and Historic Preservation,

Dowling College, St. John's University, and
Suffolk County Legislator Ginny Fields.
1,6 The February 2003 public meeting the
Bluepoints Bottomlands Council held concern
ing fhe Conservancy's acquisition ofthe
Bluepoints Property is illustrative ofthe work
before the Council. Extensive comments were

received at the February 2003 meeting and were
fascinating in regard to the diversity of interests
expressed. Recreational boaters and fishermen
expressed concern about potentially being
excluded from the Property; baymen expressed
the need for the public and the Bottomlands
Council to understand the historic importance of
their role in the local communities and local

economy; and academics and members ofthe
environmental community noted the remarkable
opportunity held by The Conservancy to
establish a marine sanctuary.



Chapter 5 North Carolina Case Study: Strategies for
Conserving Estuarine Submerged Lands157

The final case study applies the factors laid
out in Chapters 1-4 to the roleof conser
vation leasing and ownership in an effort

in North Carolina to conserve the state's estuarine

waters. Four primary tools arc considered:

• Fhe purchase or lease of ecologically signifi
cant submerged lands currently in private

hands;

• Leasing state-owned submerged lands forcon
servation purposes;

• Using riparian areas forconservation purposes
by way of an easement; and

• Contractualarrangements between the state
of North Carolina and private parties for the
use ofstate property for conservation purposes.

These tools and their use in North Carolina

are considered separately below. We also use ex
amples from currentactivities byThe Conservancy
as they are exploring and applying some of these
tools in the state. Any holistic conservation strat
egy for NorthCarolina (oranystate) should beco
ordinated with on-goingstate conservation efforts
especially the "One NC Naturally Program" and
the development of state Coastal Habitat Protec
tion Plans. One NC Naturally is an effort to de
velop and implement a comprehensive statewide
conservation plan, involving government agencies,
private organizations, landowners and the public.
TheCoastal Flabitat Protections Planning (CHPP)
process isan effort to identify and more effectively
manage critical habitat in coastal state waters.158

A. Ownership/Lease of Submerged Lands
in North Carolina

North Carolina law prohibits the sale of sub
merged lands: thestate's Department of Adminis
tration (DOA) has the responsibility to manage,
control or disposeof all submerged lands and state
law prohibits the fee conveyance of such lands.159
However, submerged lands have been sold histori
cally in North Carolina. In the 1920s and 1930s,
deeds to submerged lands were issued to private
individuals through the North Carolina Board of

Education, the state Literary Fund and the North
Carolina Literary Board. Most of these deeds were
forpublic trust lands located between theCape Fear
River and Topsail Sound. Fhedeeds conveyedpri
vate ownership to regularly flooded tidal marsh
land and lands beneath open tidal waters, prima
rily for shellfishing.

After several years of conflict, the state legisla
ture recognized the validity ofthe deeds in 1985.16"
Though title was conveyed, thestatute subjects own
ership ofthesubmerged bottom topublic trust rights.
Consequently, the landowner maynot interfere with
navigation, fishing or any other public trust right
(but, incidentally, may restrict bottom fishing).

As a result ofthe legal recognition of these early
conveyances, as well as recognition ofcolonial King's
Grants and Shellfish Franchises, a substantial quan
tity ofsubmerged land isin private hands. Although
thestate prohibits thesale of submerged lands cur
rently inpublic ownership, thereisno prohibition on
thesale or lease of lands inprivate ownership. This
could present conservation-minded groups and in
dividuals with an opportunity to conserve ecologi
cally significant submerged lands through private
purchase, lease or conservation easement. It is im
portant to note, however, that anyuseof privatesub
merged lands maybe restricted bythestatepolicy of
protecting public trust rights even in and over sub
merged lands held by private parties. "''

B. Leasing Submerged Lands as Research
Sanctuaries

The North Carolina Marine Fisheries Commis

sion has jurisdiction overall coastal fishing waters in
North Carolina. Because the Commission has en

forcement and regulator)' authority over conserva
tion and management, it has been delegated the re
sponsibility to administer a leasing program for the
cultivation of shellfish on state-owned submerged
lands and in public trust waters.162 This program is
currently the only active leasing program in North
Carolina for state-ownedsubmerged lands. 3

Likemany states, North Carolina has produc
tion requirements associated with areas leased for
shellfish."" For example, shellfish leases that are
inclusive of the water column must produce and
market 40 bushels of shellfish per acre per year to
meet the minimum commercial production require
ment or plant 100 bushels of cultch or seed shell
fish per acre per year to commercial production by
plantingeffort. The elimination ofthe language "to
commercial production by planting effort" would
allowleaseholders to plant areaswithout attendant
production requirements.

Forleases that are part of the research sanctuary
program, theyare excepted from the production re
quirement. Under this program, sanctuary status is
granted forone-yearperiods for projects. Fhesanctu
ary program isa clear departure from the productive
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use requirements historically associated with leasing
state-owned submerged lands. However, todate only
three research sanctuary areas have been designated -
including onesmall (half-acre) site held byTheCon
servancy to experiment with different techniques for
a larger restoration program in Pamlico Sound.

The research sanctuary program could be used
more effectively to improve North Carolina oyster
restoration and management. Sensible stepstowards
this end would be to examine the restrictions on re

search sanctuary permission such as expanding the
allowable acreage, sanctuary timeperiod andallow
ableuses; examine currentpolicy restrictions regard
ingproduction requirements - perhaps linking pro
tected grow-out areas to increased production on
adjacent submerged lands; and, examine how pub
licuses suchas navigation and recreation canbebal
anced with conservation efforts in protected areas.

C. Riparian Partners:The Under Dock
Oyster Culture Program

Although NCGS 146-12 prohibits the out
right sale of submerged lands, it does allow ease
ments to be granted in such lands and waters to
adjoining riparian or littoral owners. However, case
mentsareonlygrantedto thesubmerged lands and
waters immediately in front of the tract owned by
the riparian or littoral owner. Easements may not
extend beyond the deep water line - a line not
clearly defined by case law or statute.""

Fraditionally, riparian use areas (and easements
associated with them) have been restricted to the ex

ercise of recognized riparian rights. Of these recog
nized rights, the right of access to the water is the
most pertinent to this discussion.This right is usually
exercised bytheconstruction ofdocks, piers and ma
rinas. Although North Carolina law (NCGS 146-
12) was written with docks and marinas in mind, its

introductorylanguage issomewhat broad. The stat
ute begins by authorizing the North Carolina Depart
ment of Administration to grant riparian owners ...

easements in lands covered by navigable wa
ters ... for such purposes andupon such condi
tions as it may deem proper, with the approval
ofthe Governor and Council of State.

Although this language seems permissive at first,
otherprovisions ofthe statute reveal its focus andap
plicability to docks, piers and marinas. Forexample,
NCGS 146-12(g) limits easements to the "footprint
ofthe structure" —presumably a structure toaide the
riparian owner in accessing navigable water.

amWm

Another factor that might prove difficult for
using easements for conservation purposes is the
requirement that the easement ...

shall not exclude or preventthe publicfromexer
cising public trust rights, including commercial
and recreational fishing, shellfishing, seine fish
ing, pound netting, andotherfishing rights."'''

Even so, there has been an increasing interest
among riparian owners in growing oysters in con
tainers attached to their docks (in riparian use ar
eas). Besides personal consumption, oneofthe stated
reasons forthisinterest iswater quality enhancement.
The interest resulted in thestatelegislature creating
the "Under DockOysterCulture Program" inJuly
2004."' This program allows private dock owners
to grow oysters incontainers attached to theirdock
in waters open to shellfish harvest. There are no
lease requirements and the right appears to be an
extension of the riparian right ofwateraccess. There
arealso noproduction requirements asthere arewith
leases of state-owned waters for commercial shell

fish planting and harvest.
Thereare restrictions. Forexample, the attach

ment ofthe oystercultivationcontainersto the dock
or pierwill be compatible with all lawful usesby the
public of other marine and estuarine resources in
cluding, but not limited to, navigation, fishing and
recreation. Also, the dock or pier must not be lo
cated in areas that the State Health Director has rec

ommended closed to shellfish harvest due to pollu
tion or that have been closed to harvest by statute,
rule,or proclamation due to suspected pollution. I6K

Although this is a limited extension ofthe ri
parian right, it does present an example of state
interest in allowing the useof statewaters forshell
fish propagation withoutproduction requirements
and for reasons other than consumption. For ri
parian property owners interested in conservation,
it is a "crack in the door" that allows the produc
tion of shellfish for pure environmental reasons -
in this case, the improvement of water quality.

D. Contractual Management Agreements
as a Conservation Tool.

finally, a contractual management agreement
between entities such as the Conservancy and the
state of North Carolina might prove particularly
promisingfor conservation projects- particularly if
it iscoupledwith the North Carolina Coastal Habi
tat Protection Planning process and the One North
Carolina Naturally Initiative. Underthe auspices of



theseprograms, entitiescould potentiallywork with
theNorth Carolina Departmentof Environmentand
Natural Resources to privately manage state owned
submerged landsforresource enhancementpurposes.
The advantage of such agreements would be their
flexibility. They can be tailored to address public
trust and other concernson a site-by-site basis and
because theyaresomething less than a property in
terest, they may not beas contentious as fee simple
interests or long-term leases.

North Carolina General Statute 113-224 al

lows the Department of Environment and Natural
Resources to enter into cooperative agreements with
public andprivate agencies and individuals forcon
servation of marine and estuarine resources. To limit

conflicts with public trust rights, it might be wise
to focus management agreements on areas where
shellfish leases arccurrently prohibited. North Caro
lina General Statute 113-202(5) and (6) provides
that shellfish leases arc prohibited in areas". . . (5)
designated for inclusion in the Department's Shell
fish Management Program; (6) in areas the State
Health Director has recommended closed to shell

fish harvest by reason of pollution."
Contractual agreements to manage parts ofthe

Shellfish Management Program might prove attrac
tive to the state's Division of Marine Fisheries. The

planting of shellfish in polluted areas that don't
contain natural shellfish beds might also be an at
tractive option.

E: The Conservancy's Uses of Submerged
Lands as Tools for Restoration and

Conservation: The Oyster Restoration
Partnership

These strategic options noted in North Caro
lina offer a glimpse of how entities and states can
review existing policies and programs to craft con
servation measures from the conservation leasing;
and ownership models in use in Wishington and
New York.

To pursue these conservation opportunities.
The Conservancy isworkingwith the Division of
Marine Fisheries, the North Carolina Coastal Fed

eration, the Albemarle-Pamlico National Estuary
Program, commercial fishermen and others to de
velop a comprehensive oyster reef habitat restora
tion program for Pamlico Sound.

To develop the initial groundwork for his
project,The Conservancy has contacted state rep
resentatives inan effort to learn about private hold
ings in submerged land. Potentially, the Conser
vancy could acquire use rights (through ownership

••

or lease) inecologically significant private holdings
for oyster reefrestoration. The strategic elements
for this case arc to conduct an inventory of sub
merged lands currently in private ownership and
ecological assessment of sites, develop astrategy for
approaching owners of submerged lands for the
donation or saleof an easement or fee simple, and
work with the state to interpret policy to find a
balance between private conservation use and the
protectionof public trust rights.

15 Primary Author Walter Clark, North Carolina Sea
Grant.

,s For information on theCHPP, see http://
www.ncdmf.net; for information on One NC

Naturally, see http://www.cep.unc.edu/oncn/
159 N.C. Gen. Stat. §146-3(1).
""' N.C. Gen. Stat. § 146-20.1.

"'' SeeH.C. Gen. Stat. § 146-20.1 (b) which states
that "areas of regularly flooded estuarinemarshlands
within conveyances (validated by the state) remain
subject to all public trust rights." This has been
interpreted to also include public trust waters.
"•' N.C. Gen. Stat. § 113-202. NCGS 113-202.1
allows die leasing ofdie water column above (superjacent)
toleased bottoms for aquaculture purposes.
163 N.C. GEN. STAT. § 146-8 gives the Department
ofAdministration the power to lease state sub
merged lands for the purpose of selling, leasing or
Otherwise disposing of mineral deposits belonging
to thestate. Leases aregranted at the request ofthe
Department of Environment and Natural Re
sources. To date, only one such lease exits in North
Carolina's estuarine waters - PCS Phosphateholdsa
lease to 9,209acres ofsubmerged land under the
Pamlico River in Beaufort County
"" N.C. Admin. Code. tit. 15, § 30.201(a).
Interestingly, there is no production for mining leases.
",s N.C. Gen. Stat. § 146-12. Case law and

administrative law further provides that areas of
riparian access aredetermined by drawinga line
along the channel at deep water in front ofthe
property, then bydrawing a line perpendicular to
the line ofthe channel so that it intersects with the

shoreat the point the upland property meets the
water's edge. See O'Neal v. Rollinson, 212 N.C. 83,
192 S.E. 688 (1937) and N.C. Admin. Code. tit.
15, §07H.0208 (b)(6)(F).

"•'• N.C. Gen. Stat. § 146-12(g)(2).
"'7 N.C. Gen. Stat. § 113-210.

"'8 N.C. Gen. Stat. § 113-210(b)(1), (3).
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Chapter 6 Conclusions169

This chaptersummarizes keyfindings based
on the chapters within this volumeand the
resultsof their review at a workshop of key

leaders from academia, non-governmental organi
zations, and state and federal management agen
cies. These findings andconclusions address issues
ofthe law, policy, and perception ofthe conserva
tion leasing and ownership of submerged lands and
how these could affect submerged lands manage
ment more generally.

Key Findings

1. Leasingand ownershipofsubmergedlandscan
be significant tools forconservation organizations,
land trusts and others to achieve conservation

goals.

Casestudies and examples of on-going work
from New York, Washington, Texas, North Caro
lina, California and Florida indicate that leasing
and ownership are viable tools for meeting coastal
and marine conservation goals. There are many
opportunities for expanding the useof these tools
and in many circumstances thesewould be needed
additions to existing conservation and management
of marine resources. Moreover, further use of these

tools by conservation interests should help states
address balance and fairness in their existing au
thorizations for uses ofthe marine environment.

2. Conservation leasingand ownership are sup
ported within the traditional Public Trust Doc
trine (PTD).

Stateshaveclearly used leasing and ownership
to meet their PTD responsibilities and they can
also use leasing to meet their environmental man
dates associated with the PTD. Most ofthe issues

that have been raised about conservation leasing
(e.g., it conflicts with the PTD) are based less in
lawor policyand based more on perception.

States have clear authority to issue leases and
restrict uses fora widerange of purposes. The U.S.
Supreme Court has found that: "it has been long-
established that the individual States have the au

thority to define the limitsofthe landsheld in pub
lic trust and to recognize privaterightsin such lands
as they see fit."170

In the landmark U.S.SupremeCourt decision,
Illinois Central v. Illinois, it was found that "each

state hasdefined the Public 1rust Doctrine through
its courts and legislatures as thought best fit cir
cumstances and societal needs. As a result, the ap

plication ofthe Doctrine by states has been diverse
and dynamic."171

Statestibmerged lands leases mustcomplywith
the Doctrine which preserves public rights of ac
cess, navigation, recreation, and fishing. However,
the Doctrine is not static; many states recognize
that it must remain flexible to address "changing
public needs."172 It is also important to note that
while public rights mustbepreserved they have not
and cannot all be preserved universally on every
plot or area.

Some states include the protection of aquatic
wildlife, including fish, among these public trust
uses.173 Several states also have interpreted public
trust rights to include prevention of environmen
tal harm and preservation of trust lands and waters
in their"natural state."1 ' In suchstates, leasing sub
merged lands for conservation purposes would be
consistent with the state's public trust responsibili
ties, and these provisions could even be cited to
support conservation leasing where roadblocks are
presented by other state policies.

3. Riparian/coastal landowners haveclearly estab
lished rights of access to and use of submerged
landsand public trust waters. However, asusesof
public trust watersand submerged lands havein
tensified, courts and legislatures have modified
these common law riparian rights.

Courts also have balanced these traditional ri

parian landowner rights with the right of public
access and conservation. The riparian right of wa
ter access could impact the abilityof entities to lease
submerged lands forconservation ptirposes. How
ever, the impactwould likely be minimal and even
in states that accord private riparian rights a highly
protected status, impactwould be minimal- both
in scope and geographic range.

4. Current state policy often requires that lease
holders make productive use of their lands. The
common perception among state resource man
agers is that enhancement through preservation
is not a "productive use" whereas restoration is a
productive use. This distinction must be recog
nized for current implementation of projects and
should be changed for future projects.

Statepolicies regarding leasing and ownership
of submerged lands often are based on those lands

being put to a "productive use." Productive use
differs state by state but traditionally has been as
sociated with a direct extraction and selling ofgoods



and services from the environment and is usually
associated with the placement of structures such as
aquaculture pens or marine pilings. It is clear that
conservation leasing and ownership can be used for
a range of activities such as enhancing habitat, di
versity, and services through preservation. None
theless, state agency personnel may not perceive
such uses as "productive." Thus, it appears that it
may be necessary or least be more acceptable fora
conservation leaseholder to engage in restoration
as opposed to preservation (i.e., active as opposed
to apparently passive management) on leased sub
merged lands.

Whileappreciating that restoration iscurrently
viewed more favorably than preservation, there isa
need to clarify' the manyproductive uses fromcon
servation and preservation projects. For example,
monitoring, research and education can be part of
preservation projects and areactive and productive
uses for management. Moreover, the emerging lit
erature on marine reserves clearly shows the tan
gible and measurable benefits in terms of diversity
and productivity that commonly result from pres
ervation. The marine reserve literature clearly indi
cates that increases in biomass, size, and diversity
are common within preservedareas.175

5. Before acquiring a lease or ownership right to
submerged lands, the purpose of acquiring these
rights should be part ofa clear conservation and
restoration plan.

There arc many factors to considerwhen de
termining whether or where to acquire lease or
ownership rights.The appropriate sitesand strate
gies should arise from a regional consideration of
conservation and management needs.

Site-based goals on leased and owned landsmust
also be clear so that there can be consideration of

conservation costs and benefits. When acquiring
submerged lands through leasing orownership, con
servation organizations will take on direct steward
ship responsibilities in the marine environment: the
purpose, benefits and costs of this stewardship role
need to be clearly defined. Conservation interests
may acquire lease or ownership rights to invest in
restoration and then be able to "steward" their in

vestments over the timeframes it takes for ecological
benefits tobe realized. Currently, private groups make
substantial investments in the restoration of sub

merged lands (e.g., of shellfish, salt marshes) to as
sist the states in their stewardship responsibilities.
However, once made the conservation groups have
heretofore had little opportunity to directly guide

and manage their investments. Leasing and owner
ship rights create this opportunity.

Ifconservation organizations acquire leases or
ownership of large seascape-scale projects (100s-
1,000of acres), theyshould beaware that the costs
of stewardship can be substantial. These costs will
be similar if not slightly higher in marine as com
pared to terrestrial environments.

1he purposeof obtaining lease or ownership
rights to sites may often be to use them as demon
stration sitesto attempt newmanagement practices.
In the seas as on land, conservation groups have
more flexibility in their ability to test new manage-
ment practices that if worthwhile could then be
adopted for muchwider use on publicly- and pri
vately-managed submerged lands.

For demonstration sites, the strategy may of
ten be to identify and institute best management
practices at sites and then to return these sites to
public ownership. Stewardship of privatelyowned
lands by conservation groups should be viewed as
useful additions to the public trust responsibilities
of states; particularly in situations where groups
acquire existing privately-owned lands and add
stewardship value. Indeed state resource manage
ment agencies may look veryfavorably on the con
servation groups that buy ownership rights in pri
vately heldsubmerged landsif they intend to stew
ard these lands in to public ownership.

6. Inventories of the lease/ownership status of
submerged lands and waters are needed.

It appears that no state has comprehensive and
readily available knowledge ofthe submerged lands
that areheld in stateownership versus privatelease
or ownership. Indeed in moststates, separate agen
cies are responsible for leasing the bottom versus
leasing the water column or natural resources
therein. These agencies may not knowof overlap
ping or competing uses for the same lands and
waters and it is thus difficult, if not impossible, to
fairly and equitably balance access and uses ofthe
marine environment as required in all states.

The opportunities for private ownership ofsub
merged lands could besubstantial. There are privately-
ownedproperties within mostand probablyall states.
The Bluepoints case studyclearly demonstrates that
the size of these parcels can be substantial. Unfortu
nately, records of submerged lands ownership are
poorly kept in moststates. An inventory isneeded to
identify theextent of public and private ownership of
state submerged lands to inform conservation and
management actions and opportunities.

i^to
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7. The increasing useofsubmergedlandsand the
need for marine ecosystemmanagementcalls for
the greater incorporation of PublicTrust Doctrine
responsibilities and local efforts into stateagency
programs.

In several states, the PublicTrust Doctrine has

been incorporated, either expressly or by implica
tion, into the state constitution. Some states have

incorporated PublicTrust principlesinto the statu
tory and regulatory framework ofcoastal manage
ment andsubmerged lands programs. The stateand
public interests can greatly suffer without a statu
tory and regulatoryframework for administering a
state's PublicTrust responsibilities. By creatingsuch
a framework, state managers mayalsointegratepri
vate conservation efforts into a comprehensive
management scheme.

Benefits of explicitly incorporating the Public
Trust Doctrine in the management of submerged

lands include:

1. Delineating public and private rights;
2. Balancing uses;
3. Advancing stewardship; and
4. Providinga foundation for local management.

Perhaps the most important feature of effec
tivesubmerged lands management programs is to
have a clearly designated lead entityto make, imple
ment and coordinate decisions affecting Public
Trust resources and uses. While this may seem
obvious, submerged lands issues frequently fall
undera variety of agencies according to the use or
type of activity. Having a designated lead is par
ticularly important when addressing newmanage
ment schemes such as conservation leasing as well
asfor balancing uses and applying principles of fair
ness. Forexample inTexas, Texas Parks and Wild
lifehaveprimary responsibility for marine resource
and coastal zone management while submerged
lands are handled by the General Lands Office. In
California, one agency handles submerged land
leases and another handles leases of kelp forests.

8. The best way to test the extent that state or
Federal policy will allow conservation leasing of
submerged lands is for groups to apply for leases;
these actions will help identify programs where
conservation leasing is compatible with existing
policy or help spur agencyintrospectionand op
portunity for policy change.

I

State agencies for submerged lands tend to be
reactive; when theyencountera newproposed use,
they will begin to address it. Hence, if a lease ap
plication forconservation purposes is received, the
agency will be required to assess internally if and
how their policiesdo or do not allow them to act.
Indeed formal applications and internal agency
policy review could spark useful consideration of
thecurrent (im)balance among existing uses in light
of Doctrine mandates. While WDNR was proac
tive in their development of conservation leasing
policy, the move was inspired by informal inquir
ies aboutobtainingleases for conservation purposes.
Fhe lessons, lease templates, and training package
developed and delivered in Washington have utility
for other states.

9. Conservation leasing and ownership tools are
distinct from MPAs or related marine reserve tools.

It isclear that there issignificant concernabout
the use of MPAs and marine reserves in the United

States. Leasing and ownership tools are substan
tiallydifferent than marine reserves as tools for res
toration and conservation and these differences

should be clearly described to avoid confusion
among partners and stakeholders. In general, ma
rine reserves are top-down, new, and often require
specialized public policy and public outreach.
Leases are market-based,bottom-up, and are a sub
category of existing policy (i.e., part of Standard
Operating Procedure), which is used by thousands
of stakeholders.

10. Leasing and ownership havedifferent key at
tributes as tools for conservation and their utility
will vary.

Someof the key differences in acquiringlease
or ownership rights include variability and clarity
in rights, expense, anddurationof rights. The varia
tion in rightsislikely to begreat for privately-owned
lands and the search on title rights will be a non-
trivial expense. The variation in rights on leased
lands can also be variable but usually less so and

quite importantly, those rightswillbe stated clearly
in the negotiated terms ofthe lease. However, for
some parcels (particularly those granted prior to
statehood) there may be substantial rights gained
byownership and theseshould be attractive. There
may be less public concern about conservation
groups acquiring interest in private lands (owner
ship) than in public lands(leasing). The Bluepoints



example indicates, however, thatpublic concern can tions of the limitation on submerged lands leasing
still be an issue in the transfer of privately-owned and ownership but should be based on legitimate
lands. Gaining rights in perpetuity (ownership) law, policy, andpublic processes that provide astew-
may be more favorable than term-limited rights ardship role for thepublic and private entities,
(leasing). Flowever, when the intention is eventu
ally to turn private lands over to public ownership,
then term limitation may not be a major issue

Concluding Thoughts on Conservation Leasing
and Ownership

In the face of declining marine ecosystems and
the services they provide, there is a real need
for improvements in marine conservation and

management. Some of the greatest improvements
can come from enhancing public/private partner
ships for conservation. These chapters and findings
indicate thatconservation leasing and ownership of
submerged landsare useful and usable toolsand can
serve a productive public purpose. These findings
are critical for submerged lands management and
lend themselves to seeking creative solutions for
marine habitat conservation. Policies should emerge
that providefairness and balancein the uses of sub
merged lands and waters, which should integrate
solutions such as conservation leasing and owner
ship. Such policies inevitably mustaddress pcrcep-

m Primary authors: Michael W. Beck, The
Nature Conservancy and Kristen M. Fletcher,
Rhode Island SeaGrant, Roger Williams
University.
17,1 Phillips Petroleum v. Mississippi, 484 U.S.
469, 475 (1988) {citingShively v. Bowlby, 152
U.S. 1,26(1894)).

171 Illinois Central R.R. Co. v. Illinois, 146 U.S.
387,452(1892).
172 See District of Columbia v. Air Florida, Inc.,
750 F.2d 1077 (D.C. Cir. 1984).

173 These states include CA, FL, MA, NY, NC,
OR, TX, and WA.

17" These states include CA, AK, LA, MI, OR,
SC, MS, and WL

175 E.g., Halpern, B. The Impact ofMarine
Reserves: Do Reserves Workand Does Reserve Size

Matter? Ecological Applications 13:s 117-s 137

(2003).
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