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¢ POLLUTION ARTICLES IN THE LAW OF THE SEA SINGLE INFORMAL NEGOTIATING TEXT
MARINE o

by
DENNIS LIVINGSTON*

Introduction

s the articles on international prevention and control

The.aubiﬁﬁtigi Ez;?afzzgrii the document that emerged from the 1975 session of

of m‘;i?twpgf the Sea Conference (LOS). The future of this document, the Single
:E?ogmg;aNegotiating Text, is unclear at this time of writing (June 1976). [t the
Confurence goes on to complete one or mere treaties on the law of the sea they are likely
to generally reflect the marine pollution provisions of the Text, and in any case, the
1975 draft articles will be a gigntficant benchmark in the negotlations leading to any
final treaty. Should the conference collapse of its own wglght Que to the number of
participunts and complexity of the agenda, the 1975 Text will still serve as a reference
point for the international community in the bargaining process for marine issues during
the near future and Lln any law of the sea meeting that may bg convened at a later date.
Thuw, whutever the Iate of the Text, an analysis of its prqv1sions can clarify the present
stance of goverpments on the extent to which they are willing to coouperate in efforts .
to denl with poliution issues, and can point the way toward strengthening such cooperation

tn the 1ight of community needs,

The Text congists of three parts, each the product of the chairpersons of the
three main committees at the LOS Conference . An introductory note by the President
of the Conference to each part states that the Text "will serve as a proucedural
device and only provide a basis for negotiation.” The Text simply lakes account of
w1l discussions to date, does not represent a compromise, and does not prejudice the
podition of any delegation.

The marine environment was one of the major agenda items of Committee III
Consequently, 1ts portion of the Text contains forty-four articles under the heading
"protection and Preservation of the Marine Environment,™ as well as additional sections
on "Marine Sclentific Research" and "Development and Transfer of Technology." Com-
mittee 111, then, was not sclely preoccupied with the marine environment, nor did it
huve oxclusive turlsdiction over this subject. References to the epvironment are
weatlvred throughout the material submitted by Committee I, titled "Convention on
the Seu-Bed and the Ocean Floor and the Sub—Scil Thereof Beyond the Limits of National
Jurisdiction,” and Committee 1I, dealing with rights and duties of states within
varicusw maritime zones. Thus, the analysis which follows gives a coherence to the
topic not presently found in the three parts of the Text. Moreover, I will not cover
5!l urticlos relevant to the marine environment, but will foecus on pollution, excluding
smuch cognote areas a8 sclentific research and comservation of resources. Given this
foeus, of particular importance is what the Text says regarding general obligations
uf wtates toward the marine environment, who is to set pollution control standards
relovant to what maritime areas, who is to enforce such standards relevant to what
muritime areas, what llability arises from damage caused by breaches of the standards,
und what mechanism is availlable to settle disputes.

from it TSU?;Seﬁgeznser%tOOd that neither the Text nor whatever treaty crystallizes

marine poliution.  The set detailed regulations or standards for the control of

Attwining Lhem has be: 1§9¥ of establishing exact pollution limits =nd the means of

In partdeulne tha Integ eft to more specialized and tgchnlcally—cc@petent bodies,

fact, in recent Hovernmental Maritime Consultative Organization {(IMCO). In

sourees of polluigizs };?aiiesdhavé been negotiated to establish regimes for shipbased

coastal states on the bigh se umping of land-based wastes at sea, for intervention by

pollution damage, for 1i§b11§:5 in cases of maritime ca§ualties raising the threat_of

control of polluéion in resi Y arising from oil pollution damage, and for prevention and
egional marine areas {enclosed or semi-enclosed seas}. Any output

*
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from the LOS Conference dealing with marine pollution, as already reflected in the
Text, would take the form of an umbrella treaty setting forth general procedural rtules
on who has jurisdiction to do what, where, and how, to be fleshed out in other forums
as scientific knowledge, and the experience and willingness of states, dictate.

Indeed, scveral of the international conferences held to date on specialized treaties
almost floundered because of the lack of agreement on jurisdictional rules, which were
purposefully left to the Conference to resclve. In addition, while the specialized
pollution conventions set standards that may be changed from time to time, the LOS
rules, being part of a broad overhaul of the law of the sea, will be relatively stable,
solidifying the intentions of the international community toward the marine environment
for some time to come.

In a sense, the international community has procecded backwards, first building
several of the upper floors of the house of pollution control, and then undertaking
negotiations on the size and shape of the basement. However illogical this procedure
appears, it has been a pragmatic necessity since states were prepared to specify
detailed pollutien regulations in certain areas while the formulaticn of more general
rules became caught up in the context of lengthy, arduous bargaining preparatory to
and during the LOS Conference. The Text, then, is in large part a product of recent
international experience in contrelling marine pollution. 1In particular, the wording
of its articles relies heavily on the treaties completed to date, on relevant portions
of the Declaration on the Human Environment and Recommendations for Action issued at
the UN Environment Conference of 1972 at Stockholm, and on the Principles for
Assessment and Contrel of Marine Pollution, a list of 23 principles discussed by an
intergovermental Working Group preparatory to Stockhelm and, by Recommendation 92(a)
of that Conference, offered as Yguiding concepts” for the LOS meeting. The Text points
the way toward a foundation or framework of general obligations which are to enhance
and systematize both past efforts and future international negotiations on this subject,
and to mandate the cnactment by states of relevant domestic legislation.

The Setting

Article 1 of Part III* uses a definition of pecllution of the marine enviroament
first formulated as part of the UN Long-Term and Expanded Program for Oceanic Exploration
and Research; marine pellution means

the introduction by man, directly or indirectly, of substances
or energy in the marine environment (including estuaries})
resulting in such deleterious effects as harm to living
resgurces, hazards to human health, hindrance to marine acti-
vities including fishing and other legitimate uses of the sea,
impairment of quality for use of sea water and reduction of
amenities.

These bhurdensome consequences of the imposition on the ocean of the products of human
civilization tesult from the fact that the ocean cannot indefinitely recycle, filter,
or adapt to the increasing amounts of waste materials transported to it by human
activities. This is especially true of the fragile coastal zone, the offshaore area
which coentains the greatest ahundance of sea life and which is bearing the strain

of conflicting multiple uses, including fishing, recreation, mineral exploitation,
and ship transit.

In a sense, all pollution is sconer or later marine pollution, for the ocean
is the world's sewer, the great sink inte which are transported efiluents from the
land, sca, and air, Pollutants from the land include human and animal waste, and
industrial and agricultural chemicals, which enter the ocean via municipal sewage
outfalls, rivers, and direct runoff. From the atmosphere, pesticides, PCBs,
automotive combustion by-products, and other materials drift or are carried by dust
particles out to sea. From ships at sea come the intentional and accidental discharge
of 0il and other hazardous cargoes, and the purposeful dumping of wastes generated on
the land. The expleration and exploitation of il and other resources on or under
the seabed adds to the ocean's burden of pollution.

Control of pellutants emanating from the land rests exclusively with the relevant
states. International standard setting in this area is almost non-existent, though
therc is growinp interest on the part of internaticnal and regional organizations.

*lUnless otherwise noted, references to articles of the Text mean articles 1n
the section on the marine environment in Part III.
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originating from hgmgn_activities on or under the seag is more

¢ the historical division gf Fhe ocean into two basic zones,
complicated because O der the sovereign jurisdiction of the coastal state, and the
the territorial sea, Ugss for all pnations, but beloaging to nope. Here there is a
high seas, open tg ace 1nternati°nal norms to guide the regulation of marine pollution,
premium on EStabII?hiEg communal status of the bulk of the ocean, but because unilateral
not only bec?ussf?shore waters may hinder world shipping and will not work since
;21;t:§:t§uma? be transported great distances by natural processes,

Control of pollution

rmulating Tules for pollution generated at sea, particularly
interests of two overlapping sets of actors have clashed. One
b thga. tggt?;;ig::ie;ntthose possessing substantial fleets, and the coastal states,
:g; ég ;o: maTraditiona]ly: the former have controlled the evolution of the law of the
2en Seekiﬁg to uphold the widest possible freedom of ngv1gat10n and resource
expioitutton for the international community -~ meaning in practice, their ships and
installations., On the other hand, the coaﬁtal states have had more concern with the
use of the ocean off thelr doorsteps, seeking to protect foshore fisheries and
other resources for use by their citizens and from polluticn damage engendered by
passing international ship traffic, This stance has led to ever-widening claims
by constal states to subject broad offshore areas to their exclusive national juris-

diction or control.

In the process of fo

The second set of actors are the less developed and the developed countries. The
Iatter tond Lo be mmong the maritime states, making use of medern technolegy to
maximize commerciml and naval uses af the sea. The former tend to be coastal states,
reguntful of the traditional law of the see in whose formation they had nc part
and wary of the consequences of international environmental regulations for their

peonomic develoupment.

The contending interests of these actors are part of the modern development of
the law of the sen. They were present in earlier UN conferences on the subject, and
they are fully reflected in the provisions contained in the present Text. Such
interests, however, do not necessarily coincide with the global need for an ocean
preserved from irreparable barm for the benefit of present and future generations.

In fact, traditional formulations of the law of the sea are inadeguate to fulfill
this need. However much of it has contributed to the growth of world commerce, the
permissive doctrine of freedom of the seas all too easily becomes a license to
pollute in the absence of binding international norms. Heightened environmental
awareness has led states to deal with this situation by negotiating treaties in the
environmental areus noted above. But that 1s also not sufficient. Beyvond the
ud hoc, plecemeal emergence of pollution standards, often in response to the latest
disaster and uncertaln of enforcement, there must be established a coherent, inte-
grated frumework for gulding uses of the sea and contrelling pollution resulting
from wuch uses. In the words of Maurice Strong, we need "a comprehensive ocean
management system." One component of this system is precisely the sort of "umbrella"
treaty anticipated by the Text, which must be closely scrutinized for the extent

ta which it genulnely contributes to the maintenance of an environmentally viable
aoean,

Unfartunately, one must begin without high expectations on this score. Funda-

mentally, the LOS Conference is not an envirommental forum. It was convened to
f”“} with conflicting interests related to navigation and resource uses of the ocean.
Premcrvation of the marine enviromment is an afterthought on this agenda, rather
;2“:C$:§ngprem?ipiiority which ought to guide decisions on maritime gctivities. It
positions on Egs i‘cal, and military factors that most clearly motivate national
special interest ssues. In the ensuing debate among representatives of these
scientists and Siﬁups and the lawyers who dominate national delegations, marine
agenda also encgﬂ;amnmentalists may be given little say. The many items on the
maritime countries g? trade-offs among states, for example, the concession by
returth for the ri h? ;n enlarged territorial sea and an exclusive ecornomic zone, in
controlled by coagtalo tu:impeded passage for their ships through straits to_be
restrictions be the fi? : es. In such bargaining. it is tempting to 1eF environmental
national prioriti 5t to go, as long as what are percelved as more important

€s are preserved. Thus, the environment may get lost in the shuffle

or be deemed less significant
than ass i t -
ability of commerciay and aeves Shipe uring economomic development or the maneuver

This being the case,

states, however important a mere reshuffling of roles between coastal and maritime

for their individual interests, will not suffice in the



light of the planetary interest in a healthy ocean. The true issue at stake is not
whether cne set of national sctors or another will gainm an increase or not in its
ability to establish and enforce maritime rules, but whether all anctors will exercise
their rights and duties under a global management regime. The touchstone cof an environ-
mentalist evaluation of the Text is the extent to which it attempts to forge such a
regime. The components of this regime, to which relevant portions of the Text are
compared below, may be outlined as follows:

Community policy must be rooted in a fundamental obligaticn of all actors -
nutional and internaticnal - to cooperate in protecting the marine environment from
damage by pollution of any origin. This obligation should be manifested by the setting
of minimum global standards for pollution control for activities impacting on the
marine environment, such standards being based on avallable seientific information
and monitoring data and formulated and continually revised within the apprapriate
international forums.

Coastal states would give effect to international standards in their own
legislation and could enact more effective standards on a non-discriminatory basis
for areas under their jurisdiction. A "double standard," legitimizing less effective
rules for economically developing countries, cannot be permitted, but they must have
access to the necessary technical assistance to implement their obligations., Enforce-
ment of violators of sea-based standards should be shared between coastal and flag
states. 1In the event of inaction by the latter, ideally, coastal states should
have the right to investigate and apprehend suspected violators passing through their
waters, no matter where the violation has occurred, while port states should be
obligated to bar persistent violators of international standards from their waters.

States and international crganizations should be required te issue periodic
reports containing information on maritime planning, enviroomental impact assessments
of relevant projects and rules, and the effectiveness of pollution contrcl regulations.
Interested parties should have the right to challenge the appropriateness of intended

projects.

Liability for damage tc any part of the marine environment, no matter where
occurring, should be the responsibility of the relevant national or international
actor. Liability for hazardous enterprises should be absclute, with no ceiling omn
compensation. A mechanism for settlement of disputes on liability, or other issues
in disagreement, should be established on the basls of compulsory arbiiration by a

permanent tribunal.

Ideally, an international marine environment organization should be created,
with functions of standard setting, enforcement, research, adjudication, and general
oversight of the implementation of theilr obligations by states and international
organizations. Alternatively, such functions should be taken on by the appropriate
international bodies. In any case, environmental duties must be kept separate from
other tasks carried out by actors, while participation in all such functions should
be open, to the maximum extent, to private, as well as governmental, groups.

General Obligations Toward the Marine Environment

Preserve the Marine Epnvironment. With the exception of the functionally-—
limited London Ocean Dumping Convention (1972), there exists no general treaty
provision obligating states to safeguard the marine environment as a whele. This
commitment flows logically from community apprehension as to the leng-run viability
of the ocean, and is the necessary ground point of any umbrella treaty 2s an expression
of the general geoal of the commurity. Article 2 of the Text, borrowing from Principle 1
of the Marine Pollution Principles, thus obligates states '"to protect and preserve all
the marine environment.” States are, in effect, custodians of the marine environment,
scocountable to the community for action, wherever taken, impinging on that environment.
Because international organlzations may take on operational roles in the ocean in
the future, they should be included as parties to this basic obligation.

Prevent Pollution. The preservation obligation must be aoperationalized by
requiring states toc prevent marine pollution from all sources, as well as to reduce
such pollution as already exists. The Convention on the High Seas (1958) deoes set
the exercise by states of their designated freedom of the high seas in the context
of "reasonable regard” for the interests of other states in their exercise of such




freedum; it could be argued that this prohibits a state from pelluting thg high
seas when that unreasonably interferes with other states’ uses of Fhe fean. Ig
addition, Article 25 of Lhe same treaty asks stutes io cooperate wlth 1n§ernaF10nal ‘
organizations in preventing marine pollution "resulting from any act1v1t1§s with radio-
active matertiuls or other harmful agents." But a broader and stronger statemgnt‘than

a request for cooperation is needed. Artiele 4 of the Text, pqts Logether Principles
2, 3, and 19 of Lhe Marine Pollutien Principles, Principle 7 of the Stockholm
Declaration, and Stockholm Recommendation 82(h) as follows: "States shall take all
necessary measures consistent with this Convention to prevent, rgduce and control
pollution of the marine eavironment from any source usipg for this purPoge_the best
pructicable means at their disposal and in ac¢cordance with their capabllltlgs, .
individually or jointly, as uppropriate, and they shall endeavour to harmonize their

policiey in this conpection."

Taken literally, the phrases "best practicable means at their disgosa} and in
accordance with their capabilities” (my emphasis) could render the obligution to
prevent murine pollution using "all necessary measures'” meaningless, where a state

has no such meuns at its disposal or its technological and managerial capabilities
of dealing with pollution are slight or nonexistent. Preferably, the "disposal and
capubilities” phrase should be removed. 'Best practicable" must have the connotation

of "all possible steps” (us phrased in Stogkholm Principle 7), using the mosti efficient
technology uvallable; states lacking the means to carry out their obligation must

huve access to them. Thus the fulfillment of this article is crucially dependent

on i ¢oratlury obligation of states to render each other technical assistance, noted

bueiow,

That o4 =tete must not only prevent pollution, but is responsible for ensuring
that pollution does not eacape Lte territory so as to damage other countries is
uffirmed in Stockholm Princelple 21 and Marlne Pollution Principle 17, based in turn
on the lfamuus Trutl Smelter case between the United States and Canada., Of necessity,
Article 4 extends this concept to obllgate states to take all necessary measures to
ensure that marine pollution does not spread beyond their national jurisdiction and
that wetivities under their jurisdiction and control are conducted so as not to
cause pollution buyond the aress where states exercise sovereign rights. State
responsibility for damage to the ocean commons, as well as to marine areas under
nattonul jurisdietion, is important in giving an impetus to other general obligations
and to establishing a basis for assignment of liability in case of damage.

Measures takoen under these articles, Article 4 continues, are to deal with all
sodrces of poliution whatsoever of the marine anvironment, specifically including
measures desigred to minimize to the fullest extent possible the increase of toxic,
harmful, and noxious substances, especially 1if persistent, from the land, through
the atmosphere, and by dumping, and the prevention of pollution from vessels and
tnatallations and devices used to explore and exploit the seabed. Measures dealing
with these Hea-based sources are to comprehend accidents and emergencies, safety of
operations at ~ra, intentional and unintentional discharges, and regulation of design,
construction, equipment, operation, and manning of such vessels or installations.

The sources of pollution covered are quite inclusive, with one very important
tmplication. Tho grewt hulk of marine pollution - perhaps as much as 90% - originates

an the land, reaching pho sen elther directly from the land or through the atmosphere.
Thus, the obliigation of n state to curtail land-baged sources of marine polluticn is
an obligution to prevent most of its pollution, - especially, pollutants

khown to be passed Lhrough inland rivers and sewage systems which discharge into
thee ocean, or known to be trunsportable through the ajr. Land-locked states and
countries with industries inland from the coastal Zone are clearly reached by this
implication, which {5 a significant contribution to obligating the glabal control
of pollution in general,

There are several gualifications in the Text on the pollution preventicn rule.
One which 1s quite logical notes that states taking the required measures must guard
against merely transferring damage or hazards from one irea to another or from one type
of pullution tu another (Article 5, based on Principle 13 of the Marine Pollution
Principles). A second, in Artiele 4, is that states taking pollution measures must have
due regard to legitimate uses of the acean compatible with the Text and must refrain
from unjustifiable interference with such uses. This article relates to fears of
maritime states that pollution measuyres might be used for diseriminatory, non-

environmental reasons. This stricture against unjustified interferenmce is repeated
throughout the Text,

Third, Article 3 (reflecting Principle 21 of the Stockholm Declaration) provides



that "States have the suvereign right to exploit their natural resources pursuapnt to
theirv enavirommental policies "and they shall take into account thelir needs and programs
for economic development in accordance with their duty to protect and preserve the
marine environment. While abviously designed to reassure developing countries that

their environmental ohligations do not inhereatly mitigate against their resvurce rights,
this article 1s potentially troublesome, it should be clearer that cconomic plans are
not only to be made "in accordance with' environmentual duties, but that the latter must
soerve as guldelines for and be fully reflected in ovonomic programs. The exploitstion
right of states "pursuant to their environmentanl policies” also sounds omlnous tf

réead in isolation--what i such polivies wre ineffective or nonexistent?--and should be

st in the context of an expliclt reforence to the Article 4 vbligations to prevent

marine pollution and ensure that it does oot spread boyond natdennl jurisdictions,
There follows in the Text a series of articles that may be pulled together to

describe the means by which stales are to fulfill their general obligations, in
particular their responsibility for preventing extra-territorial puellution damage.

International Cooperation To S8et Pollutions Standards, It 1s obviously desirable
fur states to ¢ooperate with each other, bi-laterally, regionally, or globally, as
the nceed may be, in detailing the measures they must take to fulfill their basic
vhligations. This is provided in Article 6 (lmsed on Principles 5, B, 9, 11, and 12
ot the Marine Pollution Principles), which mandates states to cooperate on a global or
regions]l basis, as appropriste, directly or through international organications in
order to "formulate and elaborate international rules, standards and recommended
practices and procedures” for preventing marine pollution, consistent with the Text
and tuking into account regional characteristics. In addition, Article 134 of Part Ir
encourages states bordering enclosed or semi-enclosed seas to cooperate with each
other, directly or through an appropriate regional organization, to coordinate the
implementation of their rights and duties regarding preservation of the marine
environment. Neither article, however, speaks tc the crucial issue of the extent to
which national pollution measures are to be based un standards established internation-
ally,; this point is clarified below.

Seivntifiec Research. Undergirding pollution standards must be scientific
¢riteria for what is needed, based on research into the sources, pathways, and effects
of marine polluttion and the overall status of the marine environment. It is the
scientific Justification for pollution controls that may substantiate thelr non-
discriminatory (non-peolitical) nature. Articles 9 and 10, drawing on Marine Poliution
Principles 14 and 15, require states to cooperate in promoting such studies and
research programs. They are also to endeavor to participate in intermational programs
assessing the nature, extent, and risks of, and remedies for, polliution, and an the
basis of this inlormation, work out appropriate scientific criteria for pelliution
prevention rules and recommendations. States are encuuraged to exchange information
and date about marine pollution, but there is no such reference on exchanging
information about remedies for pollution. This should be done, with the provisions
that sharing takes place "in a timely manner.” The Text should also adopt Marine
Pollution Principle 16, calling for international guidelines to facilitate comparability
in methods of detection and measurement of pollutants and their effects, the lack of
which has interfered in the past with broadening the international data base and
exchange of Information on pollution.

Monitoring and Surveillance. Realistic, effective, and continually updated
pollution standards must be based not only on the findings of research, but on
monitering of pollutants presently in the ocean and of projects which may give rise to
them., Under Articles 13 and 14, states are to endeavor as much as Is practicable
to observe, measure, evaluate, and unalyze the risks or effects of marine pollution,
individually or through international organizations, and consistent with the rights
of other states. Of significance is an ensuing obligation of states to keep under
surveillance the effect of any activities which they permit or in which they engage
to determine whether these activities are 1ikely to pollute the marine environment.
At appropriate intervals, states must provide reports on results relevant to risks
or effects of marine pollution to the UN Environment Program or any other competent
interpational organizations, for transmittal to all states.

Given the importance of land-based activities for marine pollution, the surveil-
lance obligation is potentially quite sweeping and, if taken seriously, and coupled
with the duty to report, could aid in operationalizing the coacept of state custodian-
ship of the global enviromment. In this respect, the Text should make explicit the
right of states and international organizations to request that a state whose
activities are detected to be a source of marine pollution phase them out or subject



them to proper controls, consonant with the duty to protect the marine environment.
The Text should also require reports frop states to include not merely the "results”
of monitoring studies, but the findings from such studies from which the results
were interpreted. In addition, the ability of many states 10 monitor the environment
"as much as is practicable" will depend on the technical assistance they reccive.

Notification of Danger and Contingency Plans. International cooperation is
necessary not only to formulate standards, but to deal with and prepare for pollution
damage about to occur or which has occurred. As regards oil, this is the subject of
two regional agreements, one applying to the North Sea and the other signed by the
Nordic countries, and as regards ship-based sources of any pollution, notification
requirements are found in the International Convention for Prevention of Pollution
from Ships (1873). The Text generalizes from this experience and Marine Polluticn
Principles 18 and 23 in Articles 7 and 8, in which a state aware of cases in which
the marine environment is in "imminent danger” of being damaged or has been damaged
by pollution (from any source) shall immediately notify other states it deems likely
to be affected by the damage and the Competent international organizations. In
accordance with the latter and their own capabilities, to the extent possible
states in the area affected are to cocoperate in eliminating the pellution effects and
preventing or minimizing the damage and, towards that end, in developing contingency
plans for responding to marine pollution incidents. O&tates should also be required
to transmit reports on the effectiveness or methods used in coping with pollution
incidents under their contingency plans tao competent international erganizations,
for better diffusion of knowledge in this important area.

The Text, under Article B, neither specifies nor restricts the areas in which
states are to cooperate in dealing with "cases" giving rise to pollution damage. There
does exist a 1969 convention and 1573 protocol to it on intervention on the high seas
in cases of marine pollution casualties which may be expected to result in "major
harmful consequences" by states facing grave and imminent danger to their coastlines
and related interests. There is a provision in Part 1 affirming the rights of coastal
5tates to take measures in accordance with international law as may be necessary to
prevent, mitigate, or eliminate “grave and imminent danger™ to their coastlines or
related interests from pollution or threat of pollution resulting from or caused by
any activities in the seabed area beyond national jurisdiction. (Article 14)

There should be an equivalent prowvision based on this and Marine Pellution
Principle 21 in Part IXI of the Text clarifying the right of states or international
organizations, as appropriate, to take necessary preventive measures in accerdance
with internationally agreed rules in areas beyend national jurisdiction following
i pollution incident, whether accidental or neot, which might result in major deleterious
consequences to either coastal interests or the high seas per se.

Environmental Assessment and Planping. Beyond the need for standards, scientific
research, monitoring, and contingency plans is the ultimate method for preventing
pollution in the first place - careful advance planning of potentially polluting
activities, in the context of land use and coastal zone resource management., Pursuant
to their custodianship role, states should make environmental impact statements of
activities impinging on the ocean and communicate the results to all relevant parties.
Article 15 is an advance in this direction: "When States have reascnable grounds for
expecting that planned activities under their jurisdiction or control may cause sub-
stantial pollution of the marine environment, they shall, as far as practicable, assess
the potential effects of such activities on the marine environment and shall communicate
reports of the results of such assessments” L0 appropriate international organizations
for transmission to all states. Again, the linkage of marine pollution to land-~based
activities makes this a sweeping obligation, including "activities' not necessarily
restricted to those taking place relatively near the sea. But this important article
requires further elaboration.

To begin with, the word 'substantial" Shm_ild be removed. The degree to which
any potential pollution is significant Or DOt is precisely what an assessment is
meant to determine. That is, an assessment should be a routine task for activities
which it is reasonable to belicve will have some effect on the marine environment.
The "activities" reguiring assessment should be understood to comprehend not just
physical projects, but proposed regulaticns and policies as well,

International organizations should not be mere collection points for national
assessments, but should be permitted to comment with criticism and advice on them, to
request a state to initiate them, and to deve19p guidelines to assist states in their
preparation. They should also be required to issue assessments of thelr own proposed



activities, wherever located. Moreover, states and international organizations should
take into account in the planning of an activity any adverse commentary from affected
parties, consult with them at their request, and prepare alternative plans for the
activity in response to the views of other parties or indicate why alternatlves

will not be considered. Failure to engage in such consultations would have adverse
implications for establishing 1jability arising from any damage subsequently caused

by the activity.

Assessments are net enough. Marine Principle Pollution 10 speaks of international
guidelines and criteria to provide the policy framework for control measures and of
the need for 'a comprehensive plan for the protection of the marine environment.'
The Text should provide for states, regarding areas within their jurisdicticon and on
an individual or regional basis, and competent international organizations, regarding
areas beyond national jurisdiction, to issue periodic policy planning reports to the
international community.

Such a report would indicate how multiple and potentially conflicting uses of the
ocean in the various maritime areas were to be reconciled with the ghligation to protect
the marine environment, management programs for adjusting ocean use to ecological
characteristics of marine environments, programs formulated for mitigating present )
and preventing future marine pollutien (including the establishment of marine sanctuariesj,
and guidelines used in preparing environmental impact assessments. The goal of these
reports is to enable national and internationsl agencies to break out of the cycle
of enacting new regulations based on the mest recent breakdown, and instead to adopt
a systematic, preventive, and anticipatory perspective towaerd the marine environment.
Toward this end, a report could include, inter alia, information on water quality
criteria on which pollution standards are based, data and results of monitoring
marine activities, effectiveness of current pollution contrel programs, technological
trends of potential relevance to the marine environment, and cost-benefit analyses of
putting inte effect or not putting into effect environmental regulations. Reports
would he transmitted to relevant regional and global organizations for comment,
particularly jin the light of community interests and needs.

Through the marine planning reports, states and international organizations would
be demonstrating to the community just how they intended to carry cut their general
obligations under the Text. Beneficial side effects of preparing the report might
be the gathering together of information scattered among many governmental agencies
and a highlighting of gaps in regulatory schemes.

The Text shculd also carry an article, based on Stockholm Principle 17, strongly
encouraging states to organize national environmental regulatory bodies, with particular
attention to the marine environment, and recommending that such bodies be established
independently of those entrusted with pelicy making for uses of the ocean. It is the
sad experience of many countries that when environmental functions of standard setting
and enforcement are intertwined with exploitation and promection activities in the
same unit, the former usually suffer. Environmental interests have their own constit-
uency and while such interests are not necessarily or inevitably opposed to development
concerns, they deserve separate representation within the govermment in an organization
whose sole purpose is the preservation of the environment. Such an agency could be
the one charged with preparing the periodic planning reports and the environmental
assessments of marine-impacting activities contemplated by itself, other agencies,
and, where possible, private corporations.

Finally, the Text should strongly encourage, if not obligate, both states and
international organizations to permit public participation, through any appropriate
administrative means, in the regulatory, assessment, and planning processes suggested
above. Whatever the routes open to private individuals and groups, including hearings,
filing of briefs and petitiens, or court challenges to inappropriate standards and
assessments, the principle of public participation is important in view of the
presumptive "commcn heritage' status of the marine environment and the impact of
preservation of that environment cn quality-of-life values. By broadly legitimizing
this principle, the Text would make a significant transnaticnal contribution not
only to the law of the sea, but international law in general.

Technical Assistance and Techmology Tragsfer. As poted, many of the above obligations
are qualified by the phrase 'as far as practicable” cr its equivalent. This highlights
the fundamental importance for technical aid from the community to those countries
lacking the skills or equipment to fully implement the Text provisions on national
pelliution measures, cooperatlon 1n scientific research, monitoring of pollutants,
notification of pol}_ution incidents, contingency plans, and environment assessment.




could only mean what a

In the absence of . , . "wracticable"
such aid, the criterion of 'p ble burden for many.

country can afford o do from its OWn resources, an unequita

and Stockholm Principle 1Z speak to this

Marine Polilutj L
ion Principles 6 and 23 comprises Articles 11 and 12 of the Text,

need, which, in term ; istance,
Directly or threough ?nggrrtx::zgrllgloizzéizations, states are to promete programs of
assistance to de"'eloping couptries for preserving the marine environment and preventing
marine pollution, including training of scientific and technical personnel,facilitation
of their Participation in relevant international programs, supply of necessary equip-
ment and facilitijes, enhancement of the capacity of developing countries to manufacture
such equipment, ang development of facilities for and advice on research, monitoring,
educational and other programs. States are also to provide appropriate assistance, in
particular to developing countries, for the minimization of the effects of major )
incidents which May cause serious r;arine pellution and for the preparation of environ-
mental assessments, For purposes of the prevention or minimization of marine pollutionm,
developing countries receive preference in the allocation of funds and technical
assistance facilities of international organizations and utilization of their services.
This 1list well covers what developing countries might need in the way of assistance.
Assurance of financial aid in particular might be on firmer ground if it could be tied,
in part, to any funds accumulated by an international seabed authority.

Also relevant here is a section of Part IIT on "Development and Transfer of
Technology,” in which states, directly or cooperatively and within their capabilities,
are to actively promote the development and transfer of marine sciences and technolegy
at fair and reasonable terms, conditions, and prices. Devclopment of the marine
scientific and technoloygical capacity of developing states is emphasized with regard,
among other things, to preservation of the marine environment and its uses compatible
with the Text. The establishment of universally accepted guidelines 1is encouragec_l
for marine technology transfer, taking into account needs and interest of developing
states, as is the establishment of regional marine scientific and technological ]
research centers, among whose functions are study programs on preservation of the marine
environment and control of pollution.

Standards and Enforcement: General Remarks

Most of the controversy surrounding the deliberations before and during the
LOS Conference on environmental issues has not been so much on the general obligations
as on the jurisdictional question of who is competent to formulate and enforce
pellution standards, especially for sea-based sources of pollution.

The issue of competency has been at the heart of negotiations over a new law
of the sea in general. There has been something of a schizophrenic atmosphere
hovering about these deliberations. On the one hand, the concept of the ocean as
the "common heritage of mankind" provided an idealistic spark in stimulating thinking
about reform of the law of the sea. Though originally applied to the resources of
the ocean floor lying beyond natiecnal jurisdiction, this concept has hecome coupled
with the traditional notion of the high seas commons to cemnote the need for broad
community contrel over exploitation and protection of the marine evnironment as a
whole. ©On the other hand, it is precisely to ensure access to living and non-living
resources lying off their shores, and to maintain the environmental health of these
areas so closely related to the national domain, that coastal states have claimed
increasingly wide swaths of the coastal zone as coming under their sovereign
jurisdiction or control.

The latter trend, perhaps inevitably, has been dominant in recent years. This
is evident in the consensus that has develeped around extending the breadth of the
territorial sea to twelve miles and creating an "exclusive economic zone," within
which the coastal state has jurisdiction for activities of cconomic exploration
and exploitation, extending 200 miles from the baseline of the territorial Sea. This
consensus would undoubtedly survive any unsuccessful conclusion of the LOS Conference.
But such an arrangement could be dlS&StI_‘ous for enactment of measures controlling
marine pollutien, €VvVen if states otherwise adhere to the general ohligations of the
Text, since it woumeave_to unilateral state interpretation how to implement the duty
to preserve the marine environment, 500P6F3§19n in devising pollution standards aiso
offers no guarantee about national responsibility, if states remain on their own in
deciding the relevance nfdlgternatwnal standards to national legisliation, that is,
to regulations promulgated Dy states for areas within their jurisdictions.

Left to themselveSs, s!_:ateshmight be tempted to let economic criteria or even
political interests determine the shape of their marine environmental laws. Yet if



the ocean is an ecqlogical whole, basic standards, in whose determination non-
environmental considerations play no role, can oniy 1ogically be appiied throughout
the ecean. The vital link between national obligations to take measures controlling
marine pollution and to cooperate intcrnationally in formulating these measures must
be an explicit requirement that domestic pollution regulations be founded on minimum
internationally agreed standards. In short, international minimum standards must be
applicable for the entire ocean. Put this way, the precise extent of national juris-
diction over maritime areas becomes irrelevant, for the purpose of applying minimum
riules. Put another way, a state would have to implement pollution standards receiving
a wide degree of acceptance in the internaticnal community, ©F €quivalent standards
which are no less effective, whether or not that state adheres to specialized treaties
or recommendations containing those standards.

For enforcement purposes, the breadth of maritime jurisdiction is important,
but an cxtensive belt under national control nced not work against community interests.
In the absence of an international authority to enforce pollution regulations, there
are only flag (maritime} and coastal states to do the job. Experience with inter-
national oil pellution rules all too clearly verified the general principle that coastal
states have more at stake in ensuring compliance of passing vessels with poilution
controls than do ships' distant home countries. Enforcement, then, can be shared
between the two sets of actors, with coastal states empoweTed to enforce the standards
if flag states do not.

Control of Land-Based Pollution

Standards. For reasons already explained, any comprehensive marine pollution
convention that did not include coverage of sources of pollution emanating from the
ljand would be grossly incomplete. However, states are more sensitive to international
influence or control over pollution standards applicable to continental territeries
than to standards applied on or under the ocean itself. Here, the historical legal
reality of the division of the Earth's surface between land areas and adjacent off-
shore strips under the sovereignty of states, and the high seas under the inclusive
control of the community of nmations, confronts the ecological reality of the widespread
diffusion of pollutants from land to sea and, in many cases, back to the land again.

By envirenmental, if not legal, logic, community oversight of marine pollution standards
pught to reach from the ocean which receives effluents back to the land from which
they originate.

As noted above, the Text does include among the measures to be taken by states
in pursuance of their basic obligations those dealing with pollutants
originating from the land (and reaching the ocean from the land er through the
atmosphere). Under Articles 16 and 21, states are to establish national laws and
regulations, and take such other measures as may be necessary, to prevent, reduce
and control pollution of the marine environment from land-based sources, including
rivers, estuaries, pipelines, outfall structures, and the atmosphere, taking into
account internaticnally agreed rules, standards and recommended practices and procedures.
States must endeaver to harmonize their national policies at the appropriate regional
level and to establish global and regional rules and practices relevant tc land-based
sources, taking into account, for the non-atmospheric sources, "characteristic
regional features, the economic capacity of developing countries and their need for
economic development.' Emphasis, repeating Article 4, is laid on measures minimizing
the release of toxic, harmful and noxious substances, especially if persistent, into

the marine environment.

While a useful preliminary statement, these articles do not meet the linkage
requirement formulated above, because states need only "take into account' any
international standards they have devised - they are not instructed to base their
national! rules on such standards, or otherwise use internationally agreed standards
in this srenz as minimum global standards. It might be supposed that international
action on territorial water and air pollution @s_at a primitive level, so trhat
nothing is to be gained by more stringent provisions. That has been the case
generally, but in the past few years a series of a2greements have been worked out
regionally which cover, in whole or part, standard setting for land-based sources
of pellution of the North Sea, the Baltic, and the Mediterranean; also relevant is
the work of such inland groups as the Great Lakes Commission and the International
Commission on Water Pollution of the Rhine, and interest in pellution taken by OECD,
the European Economic Commission, and UNEP. In shert, this is precisely the time to
lock forward to the emergence of internationally agreed measures even for pollution
originating within states. At least states should be required to inform the inter-
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; . i 5 through the periodic report suggested earlier, of the
natlonal LOQTEE1:§éypﬁ;32pacnua11§ taken account ofpinternggional measures in controlling
iﬁ;E?tI;gd?hased spurces of marine pollution. The expression of economic needs and
capacities of states as one criterion in_the coopgra;ive dgvelnpment of stapdards
seems stronger here than in the formulation of this issue in Article 3. This clause
should be revised to give no appearance of a double spandard for poliution rules
according to ecaonomic status, espeglally for the all-important land-based sources.
Pollution standards need not conflict with economlc_deve}opment and must be based
solely on scientific grounds. To further stress this point and contribute to the _
prevention of marine pollution, coastal states should be firmly encouraged to establish,
as part of their economic development plans, integrated coastal zone management
regimes including water quality criteria and discharge licensing systems. It is
in the productive and fragile waters overlaying the continental sheif that much of
the effluent runoff from the land has its most severe effects. States should take
this inte account, according to their constitutional processes, and on a regional
basis where appropriate, when they or persons under their jurisdictions make site
allacations for polluticn geperatlng gCF1V1tles, Sgch as bou51ng, sewage_and power
plants, industries, and tourist facilities, In this fashion, overburdening of coastal

waters may be prevented or mitigated.

Enforcement. The Text has even less to say about enforcing measures in this
context than about standards, since the state is the supreme authority within its
domain. Articles 22 and 40 simply note that states have the right to "enforce laws
and regulations adopted in accordance with the provisions of this Convention for the
protection and prescrvation of the marine environment” from land-based and atmospheric

sources of marine pollution.

tontrol of Sea-Based Pollution from Ship Discharges

Standards: General. Article 20 contains the rules on formulation of standards
applicable to vessel discharges, but its provisions must be interpreted in light
of the articles in Part Il relating to rights and duties of coastal and maritime
states in various maritime zones. Under Paragraph one of Article 20, states are to
establish as socon as possible and to the extent that they are not already in existence,
international rules and standards for the prevention, reduction and control of pollution
of the marine environment from vessels. This sets a proper tone of urgency that
could well be applied te land-based scources.

Standards: Flag States. Under Paragraph two of Article 20, states must establish
effective laws and regulations for marine pollution contrsl from their flag ships,
such laws being 'no less effective than generally accepted international rules and
standards referred to in paragraph one.”" The phrase "no less effective” firmly ties
national legislation te international standards, with no economic qualifications.
This phrase also implies that flag state standards may be more effective than inter-
national enes, It is already generally agreed that this is the case, though most
countries, in order to maintain a competetive advantage, are not likely to impose
requitvements on their ships far in advance of international rules. It is these flag
state rules that would essentially guide vessel behavior on the high seas.

. One lingering question here, as with other articles for land or sea-based pollution
using a similar phrase, is what exactly is meant by "generally accepted" international rules,
particularly when the implicit reference is to treaties not yet in force {as the Ship Pol-
lution Convention) and whose signatories may noet coincide with states parties to the Text.

Standards: Coastal States and Innocent Passage in Nearby Offshore Waters.
A covastal state has tull soverelgn powers over 1ts térritorral sea, but as an aid
to international shipping, vessels have traditionally had the right to navigate
through the territorial sea in a continuous and expeditious manner and for the purpose
of traversing that sea or proceeding to or from internal waters or a call at a
roadstead or port facility outside internal waters, as long as such passage is
innocent, that is, not prejudicial to the peace, good order, or security of the coastal
state. Ships exercising this right of innocent passage must still comply with
appropriate coastal state and international laws. This language was codified in the
Lonvention on the Territorial Sea and Contiguous Zone (1958) and is carried over into
Part Il of the Text (Articles 14-16),

A major point of contention between maritime and coastal states has been the
extent to which the latter may restrict the exercise of innocent passage by foreign
ships plying their waters in the territorial sca, particularly in straits used for
1nt§rgat10na1 navigation. The focus of this contention is on any right of coastal
::gnﬁzrgg iﬁgiy to ships in innocent passage measures which impose stricter or higher
vessels. th Sh?ﬂ? required internationally. The specialized treaty dealing with

+ e ip Pollution Convention, leaves this issue eopen by including no

provision on the matter: it ; ; ; i i iii i s under
international law. ' 5 Signatories simply retain their prevailing r ght
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Practically speaking, this dispute is not so much over effluent discharge standards
as the Ship Pollution Convention prohibits all discharge of tanker oil within 50 miles
and non-tanker oil and noxious liquids within 1? miles of the land, as over ship design,
construction, manning, and equipment rules intended to prevent marine pollution in the first
place. Coastal states may well wish to impose higher standards than those inter-
nationally accepted for such matters, because they are easier to enforce. Experience
and common sense dictate that it is more difficult to ensure that the exact amount
of permitted effluent is being discharged or to trace a spill back to its source than
it is to check if a ship has the proper preventive equipment and design. Moreover,
the international minimum may leave too many leopholes. For example, the Ship
Pollution Convention requires segregated ballast tanks only for new oil tankers of
70,000 deadweight tons and above, while the double hull design for tankers is not
required at all. In addition, standards on these and related issues, such as Crew
training, ship traffic lanecs, and navigation equipment, may be slow in gaining wide-
spread acceptance or may not yet be covered by international agreements.

on the other hand, the main interest of maritime states is to achieve maximum
possible uniform rules for international shipping, rather than to preserve the marine
environment per se. They wish to avoid the presumed economic inefficiency of having
to meet what might be widely varying discharge and, more significantly, non-discharge
(design) standards of coastal states, some of them politically inspired, and in general,
fo maintain their right to freely navigate the ocean. Obviously, the higher the inter-
national norms adhered to by ships, the less necessary is coastal state unilateral action
and, consequently, the less the threat to uniformity eof shipping rules. On the other hand,
more rigorcus standards may be more costly for shippers and their customers, at least
in a short term economic Sense.

A logical quid %IE que between the contending positions is possible. The maritime
states can apgree to follow coastal state and internationally agreed rules when their

ships are passing through waters under coastal state jurisdiction or contreol. Coastal
states can agree not to unnecessarily impede such navigation and to base their national
pollution laws on international standards. [f the latter do not exist or if the coastal
state has reason to helieve that such standards are not sufficient to protect any

portion of the marine environment under its jurisdiction or control, then it should

have the right to establish non-discriminatery standards of any type higher than any

that are internationally accepted. This right should be exercised under the conditions
that a coastal state given advance notice of proposed higher standards, that this notice is
accompanied by informatien explaining what environmental cenditions or characteristics

of ship traffic necessitate such standards, that opportumity is allowed for consultation
about such standards with concerned maritime states and for review by the competent
regional or global organizatious, and that access to dispute-settlement mechanisms

is available in case of disagreement over the propriety of such standards. To varying
degree, this route is followed in the Text, but net in any uniform manner as stated

here and with subtle and not so subtle differences in approach between arts 1Ll and ITI.

Beginning with Part 1II, Paragraph three of Article 20 is worth guoting in full:

The coastal State may establish, in respect of the territorial sea,
more effective laws and regulations for the prevention, reduction
and control of marine polluticn from vessels. Im establishing

such laws and regulations the coastal State shall, consistent with
the aim of achieving maximum possible uniformity of rules and
standards governing international navigation, conform to the inter-
national rules and standards referred to in paragraph one of this
Article (noted above). Such laws and regulations must not have
the practical effect of hampering innocent passage through the
territorial sea.

The immediate context of this provision is Paragraph two of this article, which
refers to flag state laws being no less effective than international rules. The
coastal state, then, may establish "more effective” rules than any international ones,
with the possibly contradictory provision that such more effective coastal rules
meonform to” the international standards in the interest of uniformity. Whether
they do cenform or not is apparently up to the interpretation of the coastal state!
There is no provision for international cooperation or approval in developing the "more
effective” rules, but neither is there any qualification as te the nature of coastal
rules regarding discharge or non-discharge standards. Presumably, a coastal state
may also establish rules that are "at least as effective" as international standards
{if not more so), or in the event the latter do not exist, but this should be stated
explicitly. Finally, coastal states accept the responsibility net to use their laws
to hamper innocent passage.
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n the same subject, Part 11 is both more detailed anq more restrictive fo;
Article 21 of Fart II repcats the injunction at the gnd of Article
that u coustal state, in the application of these aytlcles or any laws
made under them, cannot impose requirements on ships with the practical effect of
denying or prejudicing the right of innocent passage, nor may it discriminate in its
laws in form or fact against ships of any state or ships carrying cargoes to, from,
ar on hehnlf of any state. The latter clause could be used to inhibit the possibility
that a coastal state, as some have propesed, could bar an cil supertanker or nuclear-
powercd ship from its territorial sea on the grounds that such a vessel is inherently
or presumptively non- innocent due to the great potential damage that may be caused by
coastal interests in casc of actcident.

coastal states.
20 of Part [}1,

Ohligations of the flag state are noted in Article 16 of Part I], which specifies
that passage is prejudicial to the coastal state if a ship engages 1in "any act of willful
pelluticon, contrary to the provisions of the present Convention,” and Article 18 ef
Part 1!, under which ships must comply with all coastal state rules and all generally
accepted international regulations on prevention of collisiens at sea (one source of
marine pellution)., In addition, nuclear-powered ships and ships transporting nuclear
substiances are to carry documents and observe special precautionary measures formulated
for them by international agreements (Article 20 of Part II}.

{loastal statcs may rc?uire ships to use scalanes and traffic separation schemes
due to the density of trafiic concentration, taking into account recommendations cof
competent international orgonizations (i.e., IMCO), channels customarily used for
navigation, and special characteristics of particular ships and channels (Article 13

of Part 1), Coastsl states may also make laws and regulations regarding innocent

passage conforming to the Text and international law, in respect of safety of navigation
and regulation of maritime traffic and preservation of the coastal state environment and
prevention ol poliution to it {(Article 18 of Part T1}, C(pastal states must give their laws
due publicity. As useful clarification, it would be desirable to alter the phrase
describing the right of coastal states to make laws “taking into account’” or "in

conformity with” international rules to "at least as effective as" such rules.

So fur the phrasing, though more elahborate, parallels that of Part II]l. However,
there is no express allowance for coastal states to make rules "more effective"
than international ones for the territorial sea. In addition, Paragraph two of Article 18
of Part IT makes a major turn, golding that coastal state laws and regulations
"shall not apply to or affect the design, construction, manning or equipment of foreign
ships or matters reguluted by generally accepted international rules unless specifi-
cully authorized by such rules." Since the interconnecting phrase here is "or matters"
rather than "or other matters,™ the two clauses of this sentence appear to stand
independently. TT that is the case, then coastal states are prohibited from passing
any rules on non-discharge standards, whether or not international standards exist,
und are permitted to extend their rules to foreign ships for ather "matters'™ covered
by international rules only if so autherized by them. Presumably, such authorization
could permit higher standards than the internationsl rules, but if it does not, then
the tatier would pre-empt coastal state rule making in this area. In short, the
Part Tl provisions do not allew unilateral establishment of rules by coasta) states,
of eyuivalent or higher effectivenesss than international standards, unless the latter
permit this, and even then, such cosstal rules are restricted to matters other than
design and construction standards.

Another point of controversy in the context of innecent passage has been the
Status of straits and archipelagic waters, Many of these areas have been important
high xcas passageways for commercial and naval ships, which the extension of the
territorial sea or the drawing of baselines around island states will bring under
Lvoitstal state control.,

) By CXpress provision, none of the material in Part I]] is to affect the lepal
regime of straits used in international navigation (Article 39}. The regimes of
straits and archipelagic waters as such are contained only in Part 17 and are identical,
as regards pollutien control. The straits of concern to Part Il are those used for
international navigation "between one area of the high seas or an exclusive economic
zane and another arca of the high seas or an exclusive economic zone' {Article 37].
Excluded are straits used for international navigation if a high seas route or route
through an ecenomic zone of similar convenience exists through the strait. Thus the
straits of relevance are comprised, in whole or part, of territorial waters. Archipelagic
states, covered in Articles 117-130 of Part 11, may draw straight baselines joiming the
cutermost points of the outermost isiands of the archipelago. The waters enclosed
by thc baselines are archipelagic waters, to which the sovereignty of the state extends,
regardless of their depth or distance from the coast.

The major goal gf maritime states has been to maintain their freedom of movement
through these newly '"nationalized™ passageways. The provisions reflect this greater

I3



interest of interngtlonal shipping in such areas by tying coastal state rights even
closer to interpational standards than in the case of the regime of innocent passage
This is done through a liberalized version of innocent passage, called “"transit pagsé-o”
for straits and “archipelagic sealanes passage" for archipelagic waters. .

The basic quid pro que is clearly struck: For their part, coastal states agree
in no less than three places, not to impede, hamper, impair, or suspend the right of
transit passage (Articles 38, 41, and 43 of Part II - I will not repeat equivalent
material for archipelagic passage). Otherwise, these strait states may make non-
discriminatory laws and regulations relating to transit passage in respect to the
safety of navigation and regulation of marine traffic - as long as sealanes and
separation schemes cgnform to generally accepted international regulations and are
referred, before designation, to the competent international organization - and in
respect to the prevention of pollutien, "giving effect to applicable international
regulations regarding the discharge of oil, oily wastes and other noxious substances
in the strait" (Articles 40 and 41 of Part IT). 1If anything, the international link
is stronger here than with similar articles for innocent passage, given the prior
referral of traffic plans to an international organization and the use of "giving
effect to" instead of "in conformity with" by way of basing national upon international
standards. "Giving effect" could presumably include more effective coastal standards,
as well as standards for matters not yet internationally regulated, but this is neither
expressly permitted nor prohibited. In addition, coastal laws for pellutien prevention
are clearly restricted to discharge standards.

For their part, maritime states agree that ships in transit passage shall comply
with generally accepted international regulations, procedures and practices for safety
at sea and for the prevention and contrel of pellution from ships (thus including
non-discharge standards}, shall respect applicable sealanes and separation schemes,
and shall comply with laws and regulations of strait states {Articles 39, 40, and 41
of Part J1). GUnlike the innocent passage provisionms, strait states must not only give
due publicity to their rules, but, again signifying the greater international interest
here, must cooperate with used states in the establishment and maintenance of necessary
navigation and safety aids in a strait or for the prevention and control of pollution
from ships {(Article 42 of Part I11}. It would be desirable, in the context of this
provision, to explicitly allow strait states to extend 'more effective” rules to
ships, for all types of standards, under the conditions previously outlined.

Standards: Coastal States in the Exclusive Economic Zone. Beyond the territorial
sea 1les the economic zone, in which similar issues of coastal state control have
arisen. Here, from the coastal state perspective, it is Part II which is more liberal
and Part III which is more restrictive.

Article 45 of Part I] establishes clearly that, within this zone, the coastal
state has “jurisdiction with regard to the preservation of the marine environment,
including pollution control and abatement,' with no qualifications or conditiens,
except that in exercising its rights and duties, the coastal state must have due
regard for those of other states. In addition, pertinent rules of the high seas
regime and international law apply to the economic zone if they are not incompatible
with the provisions of this section, while states carrying out their rights and duties
in the economic zone are to have due regard to those of the coastal state and must
comply with its laws and regulations enacted in conformity with this section and
other tTules of international law (Article 47 of Part I1}. In short, cocastal state
poliution rules for any standards may reach out to sea not just twelve, but 200, miles.
Ships within the zone enjoy the freedom of navigatiom, subject to following such
rules. Nothing further is said about basing ceastal laws on or exceeding internationally
agreed standards.

The phrasing of Article 45 of Part II is not quite compatible with that of
Paragraph five of Article 20 of Part III, which also extends coastal rules to the
economic zone, but only under certain conditions. Here, the coastal state may
establish appropriate non-discriminatory laws and regulations for the protecticn of
the marine environment "in areas within the economic zane” - not the entire zone -
"where particularly severe climatic conditions create obstructions or exceptional
hazards to navigation® and where accepted scientific criteria deem that marine
pollution "could cause major harm te or irreversible disturbance of the_ecolog:cal
balance." No explicit connection is made between national and international rules
and there is no restriction on these standards.

As to a coastal state exceeding international standards in the zone, this is
expressly permitted in Paragraphs four and six of the same artxcle! but‘agaln under
qualified conditions. Where internationally agreed rules are not 1n ex{stence or
are inadequate to meet '"special circumstances" and a coastal state has "reasonable
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D e or not the organization approves) . “This provision is based on the case ganada

relevant to the fragile environment of its Arctic waters

has made for such special areds, 7 t : _
and on allowance for these areas in the Ship Pellution Convention.

grounds" for believing

While similar in their sweep, the provisions of part I1[ are more restrictive
as to coastal state rights than those of Part II. The thrust of Part II1 rules is, in
effect, to limit coastal state gtandard-setting over_forelgn ships‘generally to the ter-
ritorial sea, as Jdesired by maritime states. Regarding the_economlc zone, Part [I] tics
in coastal state laws with certain environmental prejcondlthns, something not done in the
regime of straits, though neither Part directly requ1r§5_nat10nal rules to "give effect to”
international ones - a curiocus omission in view of maritime state interest in this
broad swath of the seca traversed by much of international shipping. Part III's
provisions on higher standards come close to the conditions suggested carlier, going
one step turther in that international approval, not just congultatlop, is provided for.
However, as noted, such approval is not mandato;y nor is any international review tequired
under Article 20, Paragraph five, which couid, in practice, nullify the attempt to limit
coastal state cconemic zone jurisdiction.

Enforcement: [Flag States. Throughout the provisions on standards, maritime
state¥ bodf their sharv ol the responsibility of seeing that their ships obey
coastal and international rules on pollution prevention and control. This responsi-
bility must be backed up by appropriate enforcement power, which 1is the subject of
Article 26 of Part I11 and Article 80 of Part I1. Both rely heavily on equivalent

material in the Ship Pollution Convention.

Under Article 26, states are to CRSure compliance with international rules for
preserving the marine environment by their ships and provide for the “effective
enforcement” of such rules no matter where the violation occurs, while Article 80
speaks of the state effectively exercising its jurisdiction and control in adminis-
trative, technicel, and social matters over its ships and taking such measures as
are necessary to ensure safety at sed with regard to the construction, equipment and
seaworthiness of ships, manning of ships and crew training, use of signals, maintenance
of communications, and prevention of collisions. The reference to "effective control”
affects problems arising with "flag of convenience" states - countries with reputations
for lax application of maritime standards to their correspondingly large shipping
flects. What is to be done about a state that does not exercise such control is not
appreached in this section.

Article 80 goes on to specify the measures states should take and includes
those necessary to ensure that each ship, before registration and at appropriate
intervals, 1is surveyed by a qualified surveyor of ships and has on board equipment
appropriate to safe navigation. This generalizes from the Ship Polliution Convention,
which requires such survey of 0il and chemical tankers before issuance of certificates
to show their construction is in compliance with that Convention. Other measures
are to ensure that each ship is in charge of a master and officers with appropriate
qualifications regarding navigation and corollary skills, and that ship personnel
are fully conversant with and are required to observe applicable international
regulations on_safety of_life at sea, prevention of collisiens, and prevention and
control_of marine poellution. The issue of poOT CTEw training has been a contributory
factor in all too many collisions at sea, including those resulting in pellution,
making flag state responsibility here an important preventive task.

Article 80 goes on to hold that these measures must conform to

i ; p o generally

2izznggt;2tegﬂazﬁgqal regulations, procedures, and practices; as noted previously,

clear grounds for bgig"’.‘ initiative, may impose higher standards. A state with

boen exercised may r Vlnghthat proper jurisdiction and control of a ship have not

appropriate . an ictﬁpﬂrt the facts to the flag state, for investigation and, if

P hout holdine a flas statory to remedy the situation. Again, nothing is

pation and any aC%ion tii sta;e to this provision; at least, a report of the investi-

State must inguire into 3n should be made to the cqmp}aining state. Finally, each

high seas involving a flg erﬂ'marltlme casualty or incident of navigation on the

The Text should al%o g ship and causing serious damage to the marine environment.
Tequire that reports of such inquiries be sent om to the appro-

riate int i i i
gnd te ernational organization, to further community knowledge about the causes
equencies of pollution-generating accidents.

Article 26 i
internationzl ru?izoaiigU1gES a flag state to investigate any violation of the
ged to have been committed by its vessels, at the documented
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request of any state. If satisfied that sufficient evidence is available to enable
proceedings to be brought, the flag state shall do sc as soon as possihle, informing
the requesting state promptly of the action taken and its cutcome. The Text should
link any persistent refusal by a flag state to take action against its ships at the
request of other states with a loss of its rights under the Text. In addition, and
reflecting Marine Pollution Principle Four, flag state penalties for its own ships
must be adequate in severity te discourage violations and equally severe no matter
where they occur. That is, a state cannot penalize its ships less for violations
outside its jurisdiction than it does for the same violations inside its jurisdiction.

Enforcement: Coastal States. Jurisdiction over enforcement is not an exclusive
prerogative of flag states, Tut chared with coastal states as well. The focus of
controversy here has been the extent to which coastal state enforcement may be brought
to bear for violations occurring beyond the territorial sea, The Ship Pollution
Convention simply cnables signatories to punish violations occurring within their
"jurisdictiens,” leaving this term to be construed in the light of international
law in force at the time of the Convention's application or interpretation. The
interplay of interests involved in matters of standard setting, with maritime states
wanting to ensurce non-interference with their navigation and coastal states wanting
to ensure the preservation of their offshore maTine envirenment, is also evident
in enforcement. It should be recalled, in this context, that Part III provisions for
enforcement, as well as standards, do not apply to straits used for international
navigation.

At present, a flag state retains its customary exclusive control ocver viplations
that its ships commit on the high seas - if a coastal state uncovers evidence
of a violation occurring beyond its territorial sea, it canm do nothing whatsoever
except report such evidence to the flag state and hope for the best. Given the language
of Article 80 ("if satisfied that sufficient evidence is available...', it
is proeblematical whether flag states actually will prosecute violations occurring
far from their shores. Experience has shown that they usually do not. Moreaver, many
ships fiying flags of coenvenience seldem, if ever, visit their "home” ports. These
coastal state concerns are reflected in Part III of the Text.

Regarding innocent passage, it shouid be recalled that a state may take the
necessary steps in its territerial sed to prevent passage which is not innocent, cone
of whose definitions is an act of willful pollution. Articles 27-30 specify coastal
state powers as follows: When a coastal state has reason 1o believe that a ship
of any flag which is voluntarily within cne of its ports or at one of its offshore
terminals has violated international standards, nc matter where occurring, it must
gnder;ake an immediate and thorough investigation of the viclation and provide
immediate notification of the results of the investigation to the flag state (for
it to take appropriate action) and any states affected by the violation. The ship
cannot otherwise be arrested, but the coastal state may prevent it from sailing if
it presents "an excessive danger” to the marine environment - this should be required
but may also autherize it to leave the port for the nearest appropriate shipyard
for repairs - this should be qualified in cases where "nearest" may be 2 substantial
@1stance. _Thc coastal state's investigation may be aided by a provision permitting
it to require a ship it believes has released a discharge in violation of international
standards within an as yet unspecified distance frem the baseline of its territorial sea
to give information regarding the ship's identification, last and mext ports of call, and
anything else required to be given by the relevant international regulation. This infor-
mation may be requested by radie or other means of communication, even, apparently, while
the ship is in passage through this offshore area.

A foreign ship can be investigated and then, if necessary, arrested by a coastal state
in the following cases: First, when a coastal state believes a ship in its ports or term-
inals has released a discharge in viclation of international standards in an area extending
the unspecified distance from the baseline of its territorial sea, it may institute pro-
ceedings and arrest the ship (Article Z7, Paragraph 3). Second, a cecastal state may apply
these measures at the Tequest of another state when a ship has released a forbidden dis-
charge in the unspecified distance from the baseline of the territorial sea of the re-
guesting state, if the latter is a party to the Convention containing the international
standard alleged to be violated (Article 28, Paragraph 2)}. This provision does not say
where the ship must be for the coastal state to act on behalf of the requesting state, but
pre?umably, the ship should be in its port or in innocent passage. Thus a ship in pert may
be investigated and prosecuted for a violation occurring beyond, but within a certain
distance of, the territoriai sea; it may be investigated, but not prosecuted, for a vio-
lation occurring an here else at sea; and it may be investigated and prosecuted for a
viclation beyond, But within a certain distance of, the territorial sea of another state,
at the latter's request.

Third, a coastal state may apply the above range of measures when a ship passing
through its territorial sea has violated the international standards {article 28,
Paragraph 1) This is not qualified by reference to "releasing a discharge,” nor is
the location of the violation specified. Presumably, this paragraph is restricted to
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. oy . . : itself. A ship in innocent passage
i ions occurring within the territorial sea pas
:;?iﬁtég;mitted a v%olatjon beyond the terr1§orial sea of that state, but within the
unspecified distance, could he picked up at 1ts next port of call at the request of

the coastal state.

While this puts the coastal state in a somewhat anomalous position of having

to rely on another state to enforce violations occurring in its offshore waters by a

ship not otherwise proceeding to one of its ports, the coastal state is not entirely

heipless in terms of investigation. Under Articles 31 and 32, if a coastal state
has reason to believe that a ship navigating through the unspeciflied area from the
basetine of the territorial sea has discharged in vielation of ;nternatlonal stgndgrds,
the ship may be required to stop and may be_boarded for inspection - even when it is
etill within that arca beyound the territorial sea - provided that the violation has
bean of "flagrant character causing severe damage ofr threat of severe damage to the
marine environment' or the ship 1is proceeding to or from the'lnternal waters of Fhe.
coastal state, that any such inspection is l1imited to examlnlng_documents the ship is
required to carry by international regulations, and that a physical inspection of the
ship is then carried out oply if necessary to conf1rm_the suspected violation. A
coastal state exercising this right must promptly notify the flag state of the
suspected violation and any measures taken. It should be noted that these provisions
l1imit the enfercement action that a coastal state can take within 1ts economic zone
only to inspection of certain cases, and only within a portion of the zone still un-
specified. More gencrally, it would be very helpful, though maritime states would
he against this, for constnl states to have the bread right to prosecute ships entering
their territorial seas for violations of at least international standards, no matter
where occurring. In a sense, this would treat violators as ecological pirates, subject

to arrest by any state whose waters they enter.

In exercising its rights of enforcement generally, the coastal state has a series
of logical cbligations. Its rights may be exercised only by agents having the proper
authority, the consular or diplematic rTepresentative of the flag state must be immediately
informed when measurcs are taken against one of its ships, a ship may be detained
only by virtue of a court order and immediately released if the person responsible
pays the fine imposed, a ship may be detained only to the extent that it is not exposed
to cxcessive danger and that no unreasonable risks are created for navigation or the
marine environment, the coastal state must provide for recourse in its courts for loss
or damage resulting from measures taken when they exceed those which are reascnably
necessary in view of existing information, and the coastal state must not discriminate
in exercising its rights in form or fact against foreign ships (Articles 35-38). A
ship which is arrested or has proceedings against it must be immediately released if
a hond not exceeding the maximum penalty for the violatiom is deposited; the ship
must not be releascd if it cannot proceed to sea without presenting an “excessive
danger” to the marine environment, but it may be permitted to proceed to the nearest
repajr yard available. (Article 29)

_ [n addition, the arrest of a ship by a coastal state is carefully qualified by grant-
ing first priority for prosecution to the flag state. Thus, when a coastal state arrests
a ship, or receives notification from another state to take measures, it must immediately
inform the flag state of these facts, it must forward a report to the flapg state,

and it must net institute proceedings other than the arrest of the ship until six

months have passed from the date of notification to the flag state nor at any other

time after that period if the flag state has previously commenced and not discontinued
proceedings. Coastal state proceedings cannot be instituted after three years have
piassed from the date of the violation and shall not prevent the flag state from ex-
ercising its own competence. If a flap state has initiated proceedings, they may not

bf instituted by another state in respect of the same violation. ({Article 28) The
thrust of these provisions is to give the flag state a right of refusal, so to speak,

}? taking measures against one of its ships. What may be more significant is that

i {t does not take proceedings, or if it discountinues them, the coastal state may
pro%cfg_(up until the three-year deadline). However, merely by "initiating"

PEOEGL 1?35? a flag state can block off any coastal state action, a provision epen to
ahuse. t is vitally important for deterrence purposes that a ship in viplation of

the rules knows, should the viclation be detected, that some state is going to move
against it, even if its own flag state deoes not do so

T 151 . . i
slack :gzgcgrg;liignssigta certain dlstaﬁge in enabling coastal states to fill in the
against their ship g 5 es‘unﬂble or unwilling to enforce pollution regulations
noticles. Oneqhaésio dut;_hgether intended or not, there are two drawbacks to these
states to international0 tlt the restriction of enforcement by both flag and coastal
states in territorial se: andards, even though articles in Part II obligate flag
international rul F s, straits, and economic zomes to follow both coastal and
¢s. For enforcement to be held only to the international standards
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would undercut the rationale for piving coastal states the right to enact regulations
for offshore areas for subjects not covered by international rules or when the latter
are inadequate. Presumably, a coastal state can press its laws against any violator

in its territorial sea, but it could not do so for a violation of its laws occurriag in
the unspecified areca beyond its territorial sea or that of a requesting state. In
addition, a coastal state should be able to proceed against a ship which an investigation
shows to be in vieolation of non-discharge standards. The Text should here borrow
further from the Ship Pollution Convention, which does permit a coastal state to inspect
0il and chemical tankers while in its port to ensure they have on board the documents
certifying that they meet design and construction standards for their trade. This

may be done whether or not a discharge has cccurred.

The Text should also open the possibility for an enforcement role to be played
by competent regional and glebal organizations. In addition to providing techmnical aid
to states to improve their polluticn detecting abilities, international organizations
might, at the request of governments, carry out inspections and surveys, verify
documents, and assess penalties for violations of international standards. On their
own initiative, such organizatiens alsc should be able to investigate serious or
persistent viclations of international standards and to transmit information to
appropriate parties of discharge violations detected by intermatiocnal monitoring systems.

Enforcement: Port States in Internal Waters. To the landward side of the baseline
of the territorial sea lies the internal waters of a coastal state. While ships pro-
ceeding to such waters or calling at a roadstead or port facility outside such waters
enjoy the right of innocent passage, Article 22 of Part Il gives the coastal state
"the right to take the necessary steps to prevent any breach of the conditions to which
admission of those ships to internal waters or such a call is subject." Under current
internaticnal law, states may apparently sct whatever conditions they wish for admission
of ships to theit ports, presumably including pollution control standards higher
than any internaticnally agreced measures. This being the case, a coastal state, pursuant
to Article 22, could simply bar from entry to its intcrnal waters or offshore ports any
ship not meeting thec conditions of admission.

This is environmentally significant, in particular because of the growing
popularity of cffshore terminals for unloading the cargo of 0il supertankers, and
in general because only a relatively small number of port (that is, importing) states
could have, through their admission standards, a great impact on the polluticn require-
ments to which ships carrying hazardous cargoes would have to adhere, regardless of the
status of coastal state rights, in other respects, over traffic in the territorial sea,
straits, and economic zones. However, Article 22 does not require a port state to bar
from its waters a ship in violation of the standards - it only Ras "the right” to do so.
It is also true that a state whose ships were so affected might raise a complaint under
Article 21 of Part TI, prohibiting coastal states from imposing requirements on foreign
ships which have the practical effect of denying or prejudicing the right of innccent
passage. Pragmatically, it may be open to question whether port states would enforce
standards in this way at the risk of losing their shipping business.

Control of Sea-Based Pollution frem Ocean Dumping

Standards. In addition to cargees carried at sea, the other source of pollution
from Ships comprises waste materials such as dredge spoils, sewage sludge, industrial
wastes, garbage, munitions, and some radicactive materials which are gcnerated on land,
then loaded onto ships for intentional dumping in the ocean in selected sites as
an alternative to disposal on the land. Whether such dumping is harmful to the
ocean depends on such factors as the nature of the wastes, means of disposal, and
environmental characteristics of the disposal site.

Traditionally, the law of the sea has been permissive about the freedom of states
to use maritime areas as dumping grounds, but as with other uses of the sea, it is now
necessary to establish international ground rules for this activity as reflected in
national legislation. This has been done in several regicnal agreements and the
global Convention on the Prevention of Marine Poliution by Dumping of Wastes and Cther
Matter (1972), which formulates a dumping permit system and associated criteria for
designated categories of substances for natienal application.

With this background, Article 19 of the Text requires states to establish national

laws and regulations, and take such other measures, as may be necessary to prevent,
reduce and control marine pollution from dumping of wastes and other matter, in order
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to ensure that dumping i not carried out without the pcrm@ssion of competent author-
ities of the state. States are also to endeavor to establish global and regional
standards {ur Jdumping, as soon as possihle and to the extent they 4arce not_alreadx

in existence. National rules must then be "no less cffective” in preventing marine
pollution from dumping than international ones, though nothing is said ahout permitting
more effective national laws. Witkin an area yet to be determined, the coastal state
has the exclusive right to permit end regulate dumping, which cannot be carried out
without its cxpress approval.

Enforcement. FEnfercement of the Dumping Convention is shared between flag states,
regarding their ships and aircraft, and coastal states, regarding ships and aircraft
1oading material in their territories or dumping material within their jurisdictions.

As with the Ship Pollution Convention, "jurisdiction” is not defined, pending any
results of the LOS Conference, and coastal state cnforcement does not extend beyond such
jurisdiction to reach dumping hy forcign ships which have loaded their material in other
states.

The Text fills this gap, as it does to some extent for vessel-source pq]lution,
by helding that Jumping laws shall he enforced by any state within its territory
{presumably including its land and territorial sea), by the flag state rgga?dLUg its
ships and aircraft, by the coastal state on ships and aircraft dumping within its
economic zone and centinental shelf, and by the port state regarding ships and aircraft
losding at its facilities or offshore terminals. It might be noted that coastal states,
unlike the provisions oam ship pollution, here have full power to enforce dumping rules
within the economic zone, with no qualifications as location of a violation & certain
distance {rum the shore. States should be required to include in any periocdic reports,
us recommended earlier, reviews of dumping activities and enforcement actioen, and
competcent international organizations should have a role in monitoring dites and
serving as forums for the continual updating of dumping criteria.

Standards und Lnforcement for Ship-Based Pollution and Sovereign Immunity

A general gualification to the above provisions on standards and enforcement with
regard to the control of pollution from ships lies in the doctrine of sovereign
immunity, which exempts military ships from faliing under the jurisdiction of foreign
states. The raticnale for this traditional doctrine is the desire of naval officials
not to humper any operational mobility of their fleets that may be involved in adopting
discharge regulations and not to open their fleets to possible harassment by coastal
states enforcing such regulations., The formulation of this doctrine in the Ship
Pollution and Ocean Dumping Conventions has been carried over into Article 4Z (as
well as Articles 8C and 81 of Part 1l) as follows:

The provisions fexplained above/ shall not apply to any warship,
naval suxiliary or other vessel owned or operated by a State and
used, for the time being, only on government noncommercial service.
However, cach State shall ensure by the adoption ef appropriate
measures not impairing the operations or operated by it, that such
vessels or other craft act in a mapner consistent, so far as is
reasonahle and practicable, with/ these provisions/.

This article is as meaningful as a flag state wishes to make it, since the unilateral
decision of the state guides the extent to which its naval ships will follow
"appropriate’ pollution rules. From an envirenmental standpoint, such exemption

is unjustifiable.

Coastal states are not entirely helpless, however. Traditional doctrine is ex-
pressed in Article 30 of Part I1, whereby a coastal state may request a warship not in
compliance with its laws and in disregard of requests for compliance to leave its
territorial sea by a safe and expeditious route. Beyond this, warships ought to be
brought under the requirement of full compliance with pollution standards, just like any
other ship, but in deference to reality, their exemption from foreign enforcement
action may continue.

Control of Polluticn from Activities On or Under the Continental Shelf and Sea Bed

While still a relatively small contributor of marine pollution compared to other
sea-based sources, activities carried out to garner the resources lying on or beneath
the continental shelf and ocean floor are likely to increase in importance in response
to expanding needs for energy and minerals. Since the facilities used to exploit
such resources may conflict with other uses of the sea and since more of this
exploitation is taking place under environmentally hazardous conditions, it is necessary
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to include these a;tlvitieg within an environmental management s

jurisdiction, the international community has already asgigngd eigiggiatig; g?rggzes of
to resources of the continental shelf - an extension of the continental land mgss - to
coastal states, 1n the Cenvention on the Continental Shelf (1958). The LOS Conference
faces the task of placing an outer boundary to the shelf and establishing s regime

for the sea bed area lying beyond the shelf, that is, the remainder of the ocegn floor.

Standards. [In Article 62 of Part 11, the legal continenta i
the outer edge of the continental margin, or to 2%0 miles from ihihgigei?ngegénigeas
territorial sea where the edge does not extend that distance. Thus, the level shelf
is at least co-extensive with the exclusive economic zone and, with’the exception
in Part Il noted below, their regimes for pollution centrol are identical.

Articles 45, 63, and 67 of Part Il clearly place sovereign jurisdiction over
the regulation of exploration and exploitation of the shelf and economic zone sea bed
in the hands of the coastal state. Under Articles 48 snd 66, the coastal state has
exclusive jurisdiction over and the exclusive right to construct and regulate the
operation and use of artificial islands, installations and structures in these areas.
It may establish reasonable safety zones for these facilities as long as they do not
cause interference to the use of recognized sealanes essential! to internatiocnal
navigation, while ships must respect such zones and comply with generally accepted
international standards for navigation in the vicinity of these facilities and zomes.

The regime for the shelf specifies that the coastal state shall take appropriate
measures for protection of the marine environment from pollution and ensure compliance
with appropriate minimum internatiocnal requirements provided for in Part 11l and with
other applicable international standards {Article 68 of Part II}. On this subject,
Article 17 of Part 11l requires coastal states to establish natiomal laws and regulations,
and take any other measures as may be necessary, to prevent, reduce and centrol
marine pollution arising from expleration and evploitatien activities on the sea bed
and from installations under their jurisdiction, harmonizing their national policies
at the appropriate regional level, States are to establish global and regional
standards for preventing such marine pollution and make their own rules "no less
effective" than generally accepted international rules. Thus the international
minimum provides the basis for mational regulatien for the shelf or sea bed through-
out coastal state jurisdiction; presumably, states retain the right to make more
effective laws and laws for matters not covered by international standards.

The point of difference is that, as already noted, the provision for coastal
state jurisdiction over activities in the economic zone is not qualified by any
reference to international rules. This issue may be moot, since the legal shelf
will extend at least the 200 miles toc sea that the zone extends, but it should be
clarified for consistency. Another ancmaly for clarification arises from the fact that
the shelf whose edge extends 200 miles or more is defined as beginning at the end of
the territorial sea; installations for such cocastal states located within their
territorial sea should also come within the internatienal minimum.

At any rate, beyond the continental edge or beyond the 200 mile limit - that is,
beyond the limits of national jurisdiction - lies the area of the sea bed which is
the "common heritage of mankind," under_the jurisdiction of an international Seabed
Authority established in Part I. Part ITT defers to this organization by simply
noting that provisions regarding measures to prevent, reduce and control marine
pellution from expleoration and exploitation activities of the international sea bed
area are contained im Part I {Article 18].

The Authority is the Text's one fling at setting up a true supra-national imsti-
tution, but it is not likely to come through whatever remains of the Conference in
precisely the same form as in the present Text. Essentially, it reflects the desires
of developing countries for an organization which would itself exploit sea bed resources
(through an organ of the Authority called the Enterprise) or would license other
State or private entities to do so, under its control., Industrialized countries, whe
possess the technology needed to carry ocut sed bed activities, are wary of such a
framework, with its Assembly based on cne state, one vote, and its powers to govern
who may develop what resources with what impact on relevant gorld market prices.
Fearing a watery OPEC, these countries prefer a system in which states and their ]
citizens have direct access to the sea bed; the organization would serve as a clearing-
house for development licenses, but would net control prices or production rates and
would be guided by a small Council on which these countries weuld receive their due
weight. Both models feature some proportion of revenues earned being distributed by

the international body tb developing nations.
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; in the Text comes through unscathed, it contains

Whether or not Fhenazzggilgiotgsions which could be carricd through to whatever
some interestias eTV1fﬁer N fcom the negotiations. Tn any event, the current
crganization finally ? b %h an Assembly and a Council. It has full plenary powers toc
Authority makes use 0O .to area. These activities, including the erection, emplacement,
control activities in ;rs and mobile installations, are to be carried out subject to
and removal of Stat%o? t%e regulations and supervision of the Authority and provisions
and in §ccordancgvgl§‘5 and 16 of Part I}. As it determines, the Authority may conduct
of the Text (Artic eand through states of persons contreolled by them, using any form of
actlvitics dxrg;ﬁlynsures direct and effective control over such activities (Article 22
a;soc:at:on w?éL Aisembly of the Authority, consisting of all members, is 1ts supreme
of Part L), ¢ o establishing general guidelines and 1ssuing directions of a general
EZiﬁﬁﬁ m“?{"ﬁaﬁrﬁ?ﬁéuqs and make recommendations on any matter within the scope of the
Text (Articlie 26 of Part 1),

[ the substantive provisions is tiwardlexplo§ti§iogh9f are: .

. o servati of the marine environment takes place within is contex
;§3°:£§§?&1E?§ Egez:TVd;éﬁg, the list of "General Principles"_ip Article 9 of Part 11
refers to fostering the development of the world economy, aveiding adver%e effects
on cconomiecs of developing countrieg, ratlonal_manggement qf area resources, cgpgndlpg
opportunities in their use, and equitable sharing in benefits from resource utilization -
ne mention at all is made of the environment. The Authority is also charged with
taking measures to promote and encourage activities in the area and to secure the
maximum financial and other benefits from them (Article 23 of Parct 1.

The major thrust o

As for the environment, the Authority is to take "apprepriate measures" for the
adoption and implementation of international rules for activities in the area regarding,
among other hazards, the prevention of pollution, contamination, and interference with
the ecological balance of the marine environment, including the coastline, with parti-
cular attention to the extent to which such activities as drilling, dredging, coring,
excavation, and waste disposal, and the construction and maintenance of installations,
pipelines, and ather devices related to such activities have a harmful effect on the
marine enviromnment (Article 12 of Part I and Article 12 of Annex 1 to Part 1). In
addition, the Authority is to encourage general survey operations by any entity which
meets its environmental protection regulations, and may open for evaluation and exploi-
tation sea bed areas it determines to be of commercial interest, though it may refuse
to open any part{s) of the area when available data indicate the risk of irreparable
harm to a uniquc environment (Article 3 of Annex 1l to Part I).

Institutionally, environmental rules originate in a Technical Commission of 15
individuals among whose qualifications is experience in ocean and environmental sciences
and maritime safety. This group submits technical and cperatienal rules te the Council,
keeps them under review, recommends amendments, prepares assessments of the environmental
implications of activities in the area and evaluates these implications before recommending
rules, prepares special reports at the request of the Council, supervises all operations
in the area, and notifies the Council of any failure to comply with provisions of the
Text, prescvribed rules, and contract conditions, with recommendations on measures to
be taken (Article 31 of Part 1).

The executive organ ¢f the Authority is a Council of 36 members, of which the
commission is one unit. Six of the Council seats are reserved, among others, fer
members with substantial investment in, or advanced technology used for, exploration
and e;¥101t%;10q of_;he area, decisions on important issues require a 2/3 plus one
:2é°z;“¥;olg 50§$¥:L;{ 3Pgr0ves and supervises activities of the Enterprise, approves.
and prescrvﬁtion ofcﬁi' adopts rules recommended by the Commission concerning protection
PSR q ¢ maring environment, and makes recommendations to states oOn
p : quired to give effect to principles of the Text. It is thus the Council, with

its weighted proportion of developed g i i
i It tates ot the fin
decisions on specific environ entgl oyt , Tl Assembly, which will make final

runct?gggeo?rihioiﬁtﬁgﬁfieSs?ﬁe features of this scheme, including the quasi-legislative

entities, the PTeparationyéfl $ control of activities of state enterprises and private

updating of standards od 9nv1ronmentg1 assessments, reports, and §tudies, continual

standard is too Stricé}p : dsmn for marine sanctuaries (though the "irreparable harm"

of these proposals woulé bn Esta'b%lshment of a Tribunal (explained below}. Many

developed countries. of wighco:patlble even with the organizing model favored by

the degree of success of th K atever compromise may emerge. However, whatever

there is good reason for CO§CBUth°r1tY as a functional supra-national organization,

in its area of operations, as ig about how well the marine environment will be protected

reason. The simple fact is thaterﬁ would bg abqut any weake? entity and for.the_same

one whose purpose is resource d the Authority is not an environmental organizaticn, but
€ development, as reflected in its principles and functions.
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Its members will have every interest in maximum exploitation of the area because of
its Iink with eccnomic benefits for them. They may not necessarily be indifferent to
the environment, but its protection is not their primary purpoese. The Technical
Commission of experts may recommend perfectly respectable environmental regulations,
but nothing requires the Council to follow them, and there may be great pressure on
it not te. In any case, the Council will define the "apprepriate” measures to take
regarding the environment.

What is needed, at this level as much as within countries, as previously noted,
is a separation of environmental functions from the Council's other duties, The
Technical Commission should be an autonomous unit of the Authority with full power,
perhaps under the control of its own governmental board of directors, to make environ-
mental assessments and regulations, which would not require further approval by the
Council. The latter could proceed with its mission, but instead of envireonmental rules
adapted to the goal of maximum exploitation, the latter take place in the context of
preservation of the marine environment. Ideally, of course, a sea bed environmental
body of this kind ought to be part of a more general internatiomal regulatory organi-
zation for the ocean.

In a sense, this discussion is moot to the extent that the Authority, even if
established, may not have much to do. The greater part of the resources available
to present technology will lie within the area assigned to states, that 1s, the
continental shelf down to the margin. Yet, the Authority's role is important because
of the connection between the international minimum guiding national development of
the shelf and the fact that the Authority would be the major forum for establishing
this minimum. Thus, any factors affecting the elaboration of its own rules thereby
also influence how the environment of the shelf will be treated.

One other missing component in the structure of the Authority is any role for
private interests. For all the thrust it might give to international functicnalism,
the Authority itself is rooted firmly in the nation state. The LOS Conference here
has a chance to contribute to transnationalism, if it will, by including in the member-
ship of the Council private groups, both corperations and environmentalist concerns,
their seats could be rotated just like those of the state members of the Council. If
that is too radical, private groups should at least be given a significant advisory
role to the Council. In practice, of course, resource developers are likely to play
such a role in any case. This rtole should be formalized in the Text, and the way
opened for environmental groups to play an equivalent part.

Enforcement. The only provision for states in the shelf area is that they have
the right to enforce laws adopted in accordance with the Text for the protection and
preservation of the marine environment from pollution arising from exploration and
exploitation activities of the continental shelf (Article 23}. For its part, the
Authority, in cccoperation with flag states, is to enforce rules it adopts on marine
pollution arising from sea bed activities in its area. ({(Article 24)

More specifically, in Part ! of the Text and analogous with the International
Atomic Energy Agency, the Authority is given the right to establish a staff of in-
spectors to examine all activities in the area for compliance with the Text, rules
prescribed pursuant tc it, and terms of .anv contract with the Authoritv. The
inspectors must report any non-compliance the Secretary-General, whe immediately )
notifies the Council and Technical Commission Chairpersons. After consultation with
the party concerned, the Secretary-General can send inspectors into the territory of
any party and into the sea bed area and any installations established in 1it; the
inspectors have access at all times to &ll places, data, and persons who deal with any
activity in the area pursuant to the Text and any related records. (Articies 40 and
41 of Part I} Whether the "consultation" called for gives parties the right of veto
over inspections muct be clarified - it would be important for inspectors to have the
right to pay unannounced visits to national and Enterprise installations.

This inspectorate would be an important contribution to functiconalism, especially
the global enforcement of global standards and particularly since the scope of the In-
spector's potential area of purview includes the "territory" of member states (and not just
their continental shelves). Presumably forays into members' territories would be to check
on violations ¢f Authority rules within its area, and not on how states were applving inter-
national standards on their continental shelves. The Authority should have the right to
comment on the latter, and ideally it should be able to inspect and enforce international
standards against installlations under coastal state jurisdiction, on its own initative
or in cooperation with the state.

Finally, a state may be suspended from membership by the Assembly upon recommendatioen
by the Council for gross and persistent violations of the Text (Article 68 of
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. efits distributed by the Autherity, this could
Eart 1]. Depending on Recommendat 1oms that the Technical Cgmmission can make to the
Czuzcggt?gi ?g?;;;gg.to comply with ?ules and cogtract conditions c?uld 1nc1ud¢
measures short of suspensioln, including, supposetiy, a fUIi 0; za;plal revocation of
a contract, or the right to make a contract, or the payment © ine.

) . cement function should not be placed within the
As with standard sctt P& ghguigizrof an autonomous environmentalpunit. Nowhere

i i i th : : -
?:tzgréﬁigrb?ﬁ iﬁ:higggewétgvisions what the Secretariat inspectors would do if they
found the Enterprise itself to have viclated the rules. This factor adds to the

practical rcluctance the Commission and Council might feel to enforce too strictly the
environmental constraints on resource exploitation of any kind in justifying the _
separation of enfarcement and accompanying menlitoring tasks from other Authority duties.

the economic ben

Liability and Compensation

Given a state's responsibility to protect the marine environment, take measures 1o
prevent marine pollution, and, especially, ensure that such pellution does not
escape its borders to cause domage elsewhere, 4 comprehensive treaty must include
socmething on the lishility of a state for damages so caused.

Lisbility plays scveral roles in both national and inte;national law. Most
obviously, it facilitates the recovery of costs born by parties suffering damage
for which they are not to hlame by imposing these costs for things like repalr
work or removing the harmful substance on the persons at fault. For persons engaged
in risk-creating activities, liablility is a warning to engage In their enterprises
with due care, or clse be requited to compensate anyone suffering damage from them.
Liability is also a sanction, a punishment, against those vielating poilution regulations
in situations where harm results, and thus is one component of enforcement which will
hopefully stimulate the observance of such regulations. 1t is always preferable to
avoid environmental damage in the first place then to figure out who must pay what
ta whom after the deed is done. Liability can never take the place of preventive
measures, but it is an important supplementary tool that may provide deterrence
sgainst carelrssness.

There do exist specialized treaties relating to liability for nuclear damage
and ail pollution damage from commercial ships {not in force) and several petroleum
inter-industry agreements as well, which provide funds and accessibility to mational
courts for those harmed by pollution damage. Controversy in the international
community revolves around the nature of the liability, scope of compensation, and
lacation of damage.

In cases of ordinary liability, the injured party must provc that the damages
caused resulted from the fault or negligance of the defendent. But in response
to the risc of technologically large, hazardous ventures, whose mere pperation may
expose innocent people and the environment to serious harm, the concept of strict
liablity has developed and is reflected in nuclear and oil liablility treaties. Here,
the presumption of fault is placed on those responsible for the activity causing harm;
they must rebut this presumption, using a specified, limited number of defenses {such
8s agtlof war and natural disaster). The idea of absclute liability uses the same
justification as strict liability - it is unfair to place the burden of proof and
of litigation on a party injured from the undertaking of an ultra-hazardeus activity -
but eliminates all dcfcnses. Regardless of fault, the defendent is responsible
as part of the risk taken in operating an activity which places a potential social
cost on the community. Such a concept, already used in a treaty on damage from
ohjects launched into space, obviously puts a premium on those in charge of a
hazardous activity to proceed as safely as possible.

Whatever the form of liability, there is usually a monetar ceiling on the
amo:gt Tfrmgzey that can be cla@mgd, whether or not ¥he damage gn fact %aused in a
particular case exceeds that ceiling. As to location of damage, the oif POLLIC DY
e el ot toy gm occurrlng_to_thg tgrritory or territorial_sea of member

, areas beyond such jurisdiction (economic zone of high seas).

statelnaiglicgggﬁgiﬁieA;;iCIE 41 simply repeats the admonition of Article 4 that

or contral to areas (includPreveEtlng damage from activities under their jurisdiction

Other states, adding that ing the marine gnvironment) under the jurisdiction of

are liable to other states fn accordance with principles of interrational law, states

originate on land or anywh or such damage. The "activities" of concern may thus
nywhere at sea, including flag ships and sea bed installations,
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and the state is responsible whether the enterprise is public er private. ]
It is otherwise left to international law to specify the nature and extent of liability.

Further provisions on liability to areas under natiomal jurisdiction from ship-
based pollution may be found in Part II. As part of the quid pro guo noted above,
if a ship in innocent passage does not comply with the laws and regulations omn navi-
gation, it is liable for any damage to the coastal state, including its enyironment.
ANy noncompliance trom a warship in innocent passage, including straits, with any laws
and regulations of the coastal state, Text articles, or international law causing any
damage to the coastal state and its environment puts international responsibility on the
flag state {Articles 23, 32, and 41 of Part 1I). The provision on non-warships is
unnecessarily limited to vielations of navigation rules, nor is it c¢lear whether the
laws cemprehended may be national and/or internaticnal - the broader formulation used
for warships should be followed here as well. For its part, if in applying its laws,
a coastal state acts contrary to provisions of the Text and loss or damage results
to a ship in innocent passage, that state must compensate the ship owners. Liability for
damage from ships transiting the economic zone to coastal state interests in the zone,
territorial sea, or coastline would be covered by the general principle of Article 41.

For areas beyond national jurisdiction, Article 41, drawing on Principle 22 of
the Stockholm Declaration, holds states responsible for activities under their jurils-
diction or control that cause damage to the marine envirconment of such areas, but
nothing further is said about state liability for such damage. Instead, states are
mandated to cooperate, when necessary, in developing criteria and procedures for
protecting the marine environment, including determination of liability, assessment
of damage, payment of compensation, and settlement of related disputes. However,
states and international organizations are both responsible and liabie for damage
caused by activities in the sea bed area which they undertake or authorize, althocugh
a defense in any proceeding may he based cn a claim that damage is the result of an
act or omission of, as the case may be, the Authority or a contractor. (Articles 17
of Part | and 19 of Annex 1 to Part 1) There is no restriction on the location of
such damage by activities originating in the sea bed area.

Except for the sea bed rules, the provisions on liabiliry in Parts I1 and II1 are
essentially holding actions, marking no advances in this subject. It is important
that states be held responsible for damage they or entities registered in them cause
to the high seas, but the nature of liability entailed is left under a vague injuction
for states to work out whenever they see fit. While the Text cannot carry detailed
rules on this complicated subject, any more than on pollution controel regulations, it
could 1ist general principles for states to spell in ensuing negotiations.

Such principles could include the following: Most basically, the absolute
liability of states, together with the owners or operators of enterprises and ships
registered with them, for damage caused anywhere in the ocean from hazardous activities
originating anywhere on land or sea, such liability to comprehend not only damage
costs, but costs of pollution remeval and of restoration of the viability of the
impacted environment; the absence of a monetary ceiling on potential compensation, or
if necessary, determination of a ceiling on the basis of maximum feasible damage
from the activities covered; the obligation of states to ensure access to their
courts by claimants; the right of initiation of or intervention in proceedings before
a court by other states, competent international organizations, and private groups,
even if not directly injured by the damage at hand and even if no damage to state
territory has occurred, acting in the name of the international community; the right
of states to impose higher than international standards, or supplementary rules, for
liability regarding marine environments under their jurisdiction, and flag ships and
installations registcred with them; and the establishment of international compensation
fund(s)}, as already centemplated for cil pollution damage, particularly regarding
harm which cannot be traced te individual sources or which is born by the international
community as a whole, such funds to be based on allccaticns {rom users and exploiters
of ocean space and resources.

Dispute Settlement

Undergirding a comprehensive treaty should be provisions for settling disagreements
on its interpretation and applicatioa. Disputes could result from charges that a state
or international organization has failed to live up to its basic obligations, failed
to enact appropriate peollution standards as required, enacted or enforced standards
in a discriminatory way, failed to hold entities registered under it to relevant
standards, or failed to pay due compensation for damage for which it is liable.

the Ship Pollution Convention provides for compulsory arbitration at the request
of any party te a dispute, if it cannot be settled by negotiatiom. No proposals for
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dispute settlement are in Part IIl of the Text, though this is anticipated by Article
44, by which any disputes on the interpretation or application of the Text regarding
the preservation of the marine environment are to be resolved by scttlement procedures
to be provided. In addition, a working paper on dispute settlement issued after the
apprarance of the Text notes the possibility of a special body te handle pollution
disputcs or to cngage in fact-finding and make recommendations for later review.

Part | does include a settlement for the sea bed area. Jurisdiction over the
interpretation or application of the Text or its subject matter, its rules and ]
reguiations, and the terms and conditions of a contract lies with a Trlhunql of nine
judges. A dispute between the Enterprise, a contracting state, or its nationals
(whether or not directly connccted with a project) should first be solved by means
of their own choice. Within one month of its commencement, if not resolved, any
party to the dispute may institute proceedings before the Tribunal, which may alse
consider complaints {rom a party of the legality of Council measures. The latter
may be decvlared veid, Tribuaal judgements are final and binding, the Tribunal may
give advisory opiniens, and it may order provisional measures, after scized of a
dispute, to preserve the rights of partics or prevent scrious harm to the marine
evnironment. (Articles 32, 33, §7-60 of Part I and Article 20 of Aanex 1 of Part I)
It should be recallied that failure to comply with the Text can involve various
sanctions, including suspension of membership.

These¢ provisioens provide an excellent model for the Text as 4 whole, which
should, similarly, reyuire compulsory arhitration before an independent court -
preferably one specialized in environmental affairs, not the International Court of
Justice - access by private partics, and provisional measures.

Other Conventions

On the relationship of the Text to other treaties, provisions of the former are
without prejudice to specific ohligations assumed by states under special conventions
concluded previousiy on prevention of marine pollution or to agreements which may he
concluded to further the general principles of the Text. (Article 43)

International Marine Environment Organization

The centerpiece of many of the proposals from non-governmental sources for a
new law of the sea has been the elaboration of a new ocean governance institution,
functionally diverse or devoted particularly to the marine environment. Except
for the sea bed, the concept of an international marine environment organization,
perhiaps attached to the UN, is conspicuous by {ts absence in the Text, although the
ecological unity of the ocean and the necessity for the international community to
oversce the exercise by its members of their custodianship role of the ocean lead
in this direction,

Such an eavironmental agency could carvy out, within the hroadest possible area
of the occan, all the responsihilities previously described. For example, it would
prepare periodic indicative, ocean-wide pluns for uses of the sea and their impact
on the control and climination of marine pollution; besides its own assessment of such
uses, the plan could comment on dssessments of states and other internatiomal organi-
zgtions and should include relevant economic and technological trends and forecasts.
The organization would also formulste minimum necossary measures for dealing with
all sources of marine pollution [(or, for the land, at least those sources located on
the shore side of the coastal zonej; make inspections of and carry out enforcement
a¢tions against national and international violators of these measures; issue permits
for ocean dumping of land wastes and certificates of environmental fitness to ships;
carry out sclentific research and monitoring, and systematize such data from similar
state programs; provide technical assistance fo states; take preventive measures in
cases of dangerous polluting incidents; cstablish marine sanctuaries and special
areas; initiate preceedings in national courts to ensure implementation of pollution
regulations and to bring suit {or damage to the marine environment; and offer final
and binding settlement procedures for disputes, including fact-finding and mediation
SETVICCS.,

The organization could also certifly the competence of private groups to act
in the name of the community in requiring states and other actors to live up to
their obligations, and it would include representatives from such groups in its
membership. Private groups, which might include, for example, the Marine Environment
Korking Group of the International Assembly of NGOs Concerned with the Enviroament
{a body that holds parrel meetings with UNEP) and the International Petroleum Industry
Environmental Conservation Association, would hold seats throughout the subsidiary
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rganization and take part in all its iviti

organs of the o pa n all its activities
: 11 peoples have h iabili :

transnational stake a peap ] in the viability of the ocean commons. T # -

cation of rights an? duties by international treaty to private entities is nuthﬁn?lig

being the subject, for example, of treaties on settlement of investment disputes agd '

on the establishment of an intermational fund for oil pollutien liability

in recognition of the

Alas, there is no chance whatsoever that states at this LOS Conference wish to
proceed‘on such a route, which would amount to turning the Conference into a constitutional
convention for the ocean. States lack the political will and the time, most of their
efforts to date having been devoted to establishing rights to exploit offshare resources
More positively, the community is not devoid of institutions that are exercisin or o
could exercise de facto management duties for the marine environment on a globa% level
though they do not form a neat functional package or undertake the whole range of '
activities possible. .

As noted earlicr, interest in land-based sources of marine pollution is scattered
among several regional and global agencies. The “lead agency" for establishing minimum
world standards might well be the UN Envircnment Program, which has shown great concern
for the subject, though it will need stronger funding and additional personnel for this.
Contrel of pollution from continental shelf and sea bed activities will be lodged in
the Authority, if it maintains the operational status which developing countries wish
and, hopefully, if if 1s revised with the reforms suggested above.

For ship-based pollution (including ocean dumping), IMCO has taken on increasing
tasks, and is, in fact, the only current international organization with regulatory
powers directly relevant to marine pollution. However, IMCO has undergone criticism
as an organizatien too closely tied to maritime interests to be effective in eaviron-
mental affairs. Its original job was to facilitate the flow of maritime commerce hy
promoting international cooperation on standards and recommendations for the safety of
life at sea, navigation, and shipping practices in general. Only since the Torrey Canyon
disaster of 1967 has IMCO moved toward a substantial role as a forum for the negotiatlon
of rules on abatement of marine pollution from ships. The locus of discussien was the
Maritime Safety Committee, a powerful shipping club of 16 states, including the major
maritime powers which reported in turn to the IMCO Council of 18 states. In response
to complaints about the obvious potential for conflict of interest, the IMCO Assembly
in 1973 created a Marine Environment Protection Committee (MEPC) to coordinate and
administer IMCO activities in pollutien, This group, for example, will consider amend-
ments to the Ship Pollutien Convention and enforcement measures for it. In the context
of a general everhaul of TMCO, the Assembly in 1975 moved to make prevention and control
of marine pollution from ships one of the basic purposes of IMCO and to make the MEPC a
permanent ergan, empowercd to comnsider "any matter within the scope cf the Organization"
concerned with prevention of ship-based pollution, Whether these changes will make a
difference remains to be seen. 1 am not certain if it will still be necessary for
MEPC to send its recommendatiens through the Council (to the Assembly} and if pollution-
related issues of navigation and accidents remain with MSC (they should not). In the
light of IMCO's record, the appropriate stance is benign skepticism.

In any case, the compunity must build, perforce, on what exists. Indeed, this 1is
encouraged by Marine Pollution Principle 22, which recommends that international action
on marine pollution be taken through existing bodies, within and OUFSidE tthUN system,
as far as ~ossible. Pragmatically, then, since the LOS Ceonference is not going to set
up a new can-wide environmental group, it should urge present competent organizations
te take on, where they do not already do so, the kinds of functions outlined above. In
particular, they should arrange consultative status for private groups and provide a
forum for the expression of their views, issue assessments of environment-impacting
activities and reports on the envircmmental adequacy of programs and plans of member
states, continually update and enforce prevailing intergaPlonal_standards, and take
on the capacity to participate in naticnal legal or administrative forums, when
necessary, on behalf of community interests.

Conclusion

document which may undergo various
it must be said that, on balance, the
ation of the marine environment are

Given that the Text is only a provisional
Ehange; as it evolves through furtherhdrafts,
omprehensive provisions devoted to the presery .
gnsatisfactory? Whether one is optimistic or pessimistic about the Text depﬁnd§-nin
in large part, on one's expectations about the Conference. As noted ;t_the eginning
of this paper, the ambience of the Conference and the circumstances of its ﬁrlglﬂt is
are not whelly favorable to environmental CORCETAS. Relatively speaking, then, 1
goed to see some positive elements in the Text.
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ents include the fundamental obligation to protect and preserve the

ent by the prevention of all sources of marine pollution, wherever they
extension of state responsibility for pollution damage to areas beyond
diction, and the obligations to provide technical assistance and under-
al assessments. It is helpful to establish the right of a coastal
state to arrest 3 ship in its port for violation of international discharge standards
occurring in a zone bqyond its territorial sea, while, on their own ground, the powers
of the Internationgl_bgabed_Athoylty to set and enforce pellution rules and carry
out associated activities within its area provide an important model fer the operation

of other maritime organizations.

These elem
naTine environm
originate, the
national juris
take environment

on the other hand, without helding up the ideal of the creation of a new inter-
ronment organization as the only criterion for judgment, there is much
the Text could de within the confines of the present internaticnal system which it
does not do. Some of the problem may be due to inconsistencies in language which
will be clarified in the course of additional drafting, but there are also some

raal substantive problems.

national envi

First, the obligation to take measures to prevent pollution is qualified by
the "dispasal and capabi}itiesf ciause, and more generally, by an affirmation of the
right of states to exploit their natural resources. Such language, especially when
used for the vital land-based sources of marine pollution, leaves too wide a gap for
evasion by states of their fundamental duties. If anything, the Text should stress
the inclusion by states of coastal zone management (land and water use) regimes
within economic development plans.

Second, the Text should provide for the right of international acters to take
part in administrative and judicial proceedings within a state regarding the preparation
of contingency plans and environment impact assessments. More generally, procedures
for commentary, consultation, and feedback should be permitted in the context of
maritime planning by states and international organizatioms, including challenges to
the adequacy of standatrd setting and enforcement measures, or the appropriateness
of marine-impacting projects. This procedure must be backed up by provisicn for
the compulsory settlement of disputes before a permanent tribunal, yet to be spelled
out in the Text,

Third, the Text is either inconsistent or inadequate in the links drawn between
national pollution measures, especially for the land, and internationally agreed
standards. This is no accident, reflecting continuing disagreement between coastal
and maritime states on the extent to which the former may formulate pollution control
rules in various offshore zones. The Text should adopt as a principle applicable
throughout all areas under national jurisdiction or centrol that national rules must
give effect to international ones, if any exist, and may exceed them in rigor, for any
type of standard and on a non-discriminatory basis, as long as provision for inter-
national cooperation, consultation, and dispute settlement is made. This fermulation
seems best designed to match the characteristics of ship traffic to safeguards
necessary for protecting any given maritime coastal area, In addition, the Text
should modify the right of severeign immunity to the extent that warships are
required to obey all relevant standards.

Fourth, the Text should adopt an equivalent simple principle permitting the
coastal state to investigate and arrest, and bar from its ports, any commercial
ship traversing its territorial sea that has violated pollution standards of any type
anywhere at sea. The Text does not go this far, but the assurance of apprehension
by some state, somewhere, should go a long way teward deterring routine violations
of standards, especially by flag of convenience ships. States providing such pollution
havens should also be explicitly subject to deprivation of rights under the Text.

N Fifth, more extensive provisions are needed for liability and compensation in
case of pollution damage, to comprehend both responsibility and liability resting
:?:EiStatfs and international organizations for damage to the marine environment
Selve: g’ beyond national jurisdiction as a result of activities undertaken by them-
damiee fr their nationals anywhere on Earth. The Text should alse specify that
Withgno rom hazar@eus enterprises is assessed on the basis of absolute liability,
compensation ceiling. Such principles would further the sanction against

vViolations of standards and provide adequate sums for dealing with the aftermath
of harm caused.

Authoi}ith. the environmental functions contained within the International Seabed
ity should be separated out and put within the aegis of an autonomous body

27



whose regulations would be mandatory on Authority development units. The kinds
of tasks already given to the Authority should also be adopted by other maritime
regulatory organizations. The Text must also be altered to permit unannounced in-
spections of coastal installatiens by the Authority.

Finally, the Text should give explicit recognition to the role that private
groups can play throughout the functions it envisions as obligatory for states and
international organizations. Preserving the marine environment is a transnational
effort, in which use can be made of the skills and concerns of non-govermmental actors.
Direct participation of such actors, with international legsl rights and duties, is
not unprecedented, but by giving them full sway a4s co-partners with public actors
in implementing its provisions, the Text could mark as important a step in the
evolution of the international system as the Treaty of Westphalia did for the
transition between the medieval and the nation-state system.
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