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LAW OF THE SEA SINGLE INFORMAI, NEGOTIATING TEXT
IAR INE POLLUT ION ART ICIeES

by

DENNIS LIVINGSTON*

intr deci> n
t r thi p pe in the artici on t ationai prevention and con* oi

pf marine pollut ion contained in the document that emerged from the 1975 session ofth S C nference  LOS!. The future of this document, the Single
Informal Negot at. ng ex

N ti ting Text is unclear at this time of writing  June 1975!. [t'
t comPlete one or more treaties on the law of the sea they are likely

Conference goes <>n to comp e ell refl -t i.he marine pollution Provisions of the Text, and in any case, the
I875 d ft rticles will be a significant, benchmar in the negotiations leading to anyrk
I875 draft ar
final treaty. ou

I t . Should t,he ConferenCe collaPse of its own weight due to the number of
participants an COmp ex yI I t and Complexity of the agenda, the 1975 Text will still serve as a reference

i t f the international comtDunity in the bargaining process for marine issues
the near future and in anY law of the sea meeting that may be convened at a later
Thus, whatever the fate of the Text, an analysis of its provisions can clarify the present
si ance t>f governments  >n the extent to which they are willing to cooperate in ef forts

dr a] wi th pt>l lui.ion issues, and can point the way toward strengthening such cooperation
in thn ! ight of community needs,

Th< ~ Tnxi, consists of t.hree parts, each the product of the chairpersons of the
thr>u main comnittees at the LOS Conference . An introductory note by the President
of the Conference to each part states that the Text "will serve as a procedural
d< vice and only provide a basis for negotiation." The Text simply i,akes a.ccount of
all di~cu~sions to date, does not represent a compromi.se, and does not prejudice the
p<>s I t i<>n of any delegation,

The marine environment Wae One Of the majOr agenda itemS of Connnittee III
Consequent.ly, its portion of the Text contains forty- four articles under the heading
"Prot.ection and Preservation of the Marine Environment," as well as additional sections
t>n "lfarine Scientific Research" and "Development and Transfer of Technology." Com-
mittt u III, then, was not solely preoccupied with the marine environment, nor did it
have exclusive jurisdiction over this subject. References to the environment are
scattered throughout the material submitted by Committee I, titled "Convention on
th< ~ il»a-Bed and the Ocean Floor and the Sub � Soil Thereof Beyond the Limits of National
Jurisdici.ion," and Committee IZ, dealing with rights and duties of sta.tes within
vari>>us marttime zones. Thus, the analysis which follows gives a. coherence to the
ti>pic n<>t presently found in the three parts of the Text. Moreover ~ I will not cover
aii arti< les relevant to the marine environment, but. will focus on pollution, excluding
sut'h i'i>gnate areas as scientific research and conservation of resources. Given this
ft>cua, i>f part.icular importance is what the Text says regarding general obligations

stat.ns toward the marine environment, who is to set pollution control standards
r«levant tt> what marttime areas, who i,s to enforce such standards relevant to
maritim> areas, what li.ability arises from damage caused by breaches of the standards,
and what mechanism is available to sett,le disputes.

should be understood that neither the Text nor whatever treaty cry«»»zes
fr<>m i i. I s intendedntended to set detailed regul.ations or standards for
marine pi>1 iut ion. The
«ttainin them

ut ion. The tas}r. of establishing exact pollution limits and t "e means
g h .m has been left to more specialized and technically-comPetent bo

pari. i i'.u1 sr t.he In1 sr the Intergovernmental Maritime  .'onsultat ive Organization  IMCO! . I n
fact, in recent ears trea i
sources of pollution for the

y treaties have been negot.iated. to est.ablish
for the dumping of land-based wastes at sea, for intervention y

eas rn cases of maritime casualties ratsing thc
control o I poll t . " rsing from oil pollution damage, and for prevent ion and

o pollution in re iono poll t' egional a ine areas  enclosed or
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from the LOS Conference dealing with marine pollution, as already reflected in
Text, would take the form of an umbrella treaty setting forth general procedura
on who has jurisdict ion to do what., where, and how, to be fleshed out in other
as scientific knowledge, and the experience and willingness of states, dictate.
Indeed, several of the international conferences held to date on specialized tr
almost floundered because of the lack of agreement on jurisdictional rules, whi
purposefully left t.o the Conference to resolve. In addition, while the special
pollution conventions set standards that may be changed from time to time, the
rules, being part of a broad overhaul of the la» of the sea, will be relatively
solidifying the intentions of the international community toward the marine env
for some time to come,

the
1 rules
forums

eaties
ch were
ized
LOS

stable,
ir onm en t.

In a sense, the international community has proceeded backwards, first building
several oi the upper floors ot the house of pollution control, and then undertaking
negotiations on the size and shape of the basement. However illogical this procedure
appears, it has been a pragmatic necessity since states were prepared to speczfv
detailed pollution regulations in certain areas while the formulation of more general
rules became caught up in the cont.ext of lengthy, arduous bargaining preparatory to
and during the LOS Conference, The Texts then, ss in large part a product of recent
international experience in controlling marine pollution. In particular, the wording
of it.s attic.les relies heavily on the treaties completed to date, on relevant portions
of the Declaration on the iiuman Environment and Recommendations for Action issued at
the UN Environment Conference of 1972 at Stockholm, and on the principles for
Assessment and Control of Marine Pollution, a list of 23 principles discussed by an
intergovermontal Working Group preparatory to Stockholm and, by Recommendation 92 a!
of that Conference, offered as "guiding concepts" for the LOS meeting. The Text points
the way toward a foundation or iramework of general obligations which are to enhance
and systematize both past efforts and future international negotiations on this subject,
and to mandate tho enactment by states of relevant domestic legislation.

The Sett~in

the introduction by man, directly or indirectly, of substances
or energy in the marine environment  including estuaries!
resulting in such deleterious effects as harm to living
resources, har.ards to human health, hindrance to marine acti-
vities including fishing and other legitimate uses of the sea,
impairment of quality for use of sea water and reduction of
amenities.

These burdensome consequences of the imposition on the ocean of the products of human
civilization result from the fact that the ocean cannot indefinitely recycle, filter,
or adapt to the increasing amounts of waste materials transported to it by human
activities. This is especially true of the fragile coastal zone, the offshore area
which contains the greatest abundance of sea life and which is bearing the strain
of conflicting multiple uses' including fishing, recreation, mineral exploitation,
and ship transit.

In a sense, aII pollution is sooner or later marine pollution, for the ocean
is the worl.d's sewer, the great sink into which are transported effluents from the
land, soa, and air, Pollutants from the land include human and animal waste, and
industrial and agricultural chemicals, which enter the ocean via municipal sewage
outfalls, rivers, and direct runoff. From the atmosphere, pesticides, PCBs,
automotive combustion by-products, and other materials drift or are carried by dust
particles out to sea. From ships at sea come the intentional and accidental discharge
of oil and other hazardous cargoes, and the purposeful dumping of wastes generated on
the land. The exploration and exploitation of oil and other resources on or under
the seabed adds to the ocean's burden of pollution.

Control of pollutants emanating from the land rests exclusively with the relevant
states. International standard setting in this area is almost non-existent, though
thero is growing interest on the part of international and regional organizations.

*Unless otherwise noted, references to articles of the Te xt mean articles in
the section on the marine environment in Part III.

Article 1 of Part. Ill" uses a definition of pollution of the marine environment
first formulated as part of the VN Long-Term and Expanded Program for Oceanic Exploration
and Research; marine pollution means



from human activities on or under the sea. is more
Control of Pollut <>n o hi torical division of the ocean into two ba.sic zones,
complicated because h over eign jurisdiction of the coastal state, and the
the territor'ial sea "" I n~tions, but belonging to none, Here t,here is a.
high seas, open <> a . norms to guide the regulation of marine pollution,
premium on estab '. glishin inter<lat on
not only because o

use of the communa s tatus of the bulk of the ocean, but, because unila.terai
initiatives in o ffs

offshore wat.ers may hinder world shipping and will not work since
teat distances by natural Processes,pollutants may be transported great

f formulating rules for poI lut ion generated at sea, particularly
In the process of ormuh ti al interests of two averlapping sets of actorfrom ships, the nations in erei I tates those possessing substantial fleets, and the coastal states,

set, is the maritime stat,es,
who do not. Traditions y,

T diti nally, the former have controlled the evolution of the law of the
sea, seeking to up o

i t h ld the widest possible freedom of navigation and resource
exploitation or t e n rnl i ti f the international community � meaning in practice, their' ships

ll 'ti . On t,he other hand, the coasts.l stat,es ha.ve had more concern with the
installatians.
use of the ocean o

ofi' their doorsteps, seeking to pi'otect offshore fisheries and
other resources
th 8 for use by their citizens arid from pollution damage engendered by

passing int.ernat ona. s pi i t. rnationa.l ship traffic, This stance has led. to ever-widening
b t I tates to sub,lect. broad offshore a.reas to their exclusive national jurisby coasts s a es o s
diction or control.

The second set of actors are the less developed and the developed countries. The
latter tend to be among the marit ime states, making use of modern technology to
maximize commercial and naval uses of the sea.. The former tend to be coastal states,
resentful of the t.raditional law of the sea in whose formation they had no part
and wary of the consequences of international environmetital regulations for their
economic development.

The contending interests of these actors are part of the modern developtnent of
the law of the sea, They were present in earlier UV conferences on the subject, and
t,hey are fully reflected in the provisions contained in the present Text. Such
interests, however, do not necessarily coincide with the global need for an ocean
preserved from irreparable harm for the benefit of present and future generations.

ln fact., traditional formulations of the law of the sea are inadequate to fulfill
this need. However much of it has contributed to the growth of world comtnerce, the
permissive doctrine of freedom of the seas all too easily becomes a license to
pollute i.n the a.bsence of binding international norms. Heightened environmental
awareness has led states to deal with this situation by negotiating treaties in the
environmental ares.s noted above. But that is s.lso not sufficient. Beyond the
ad hoc, ptecemeal emergence of pollution standards, often in response to the latest
disaster and uncertain of enforcement, there must be established a coherent, inte-
grated framework for guiding uses of the sea and controlling pollution resulting
from such uses. In the words of Maurice Strong, we need "a comprehensive ocea~
management syst,em." One component of this system is precisely the sort of "umbrella"
treaty ant,icipat,ed by the Text, which must be closely scrutinized for the extent
t<! which it genuinely contributes to the maintenance of an environmentally viable
ocean,

Iinfortunately, ane must begin without high expectations on this score, Funda-
li<entally, the LOS Conference is not an environmental forum, It was convened to
deal with conflicting interests related to navigation and resource uses of. t,he ocean.
preservation of the marine environment is an a,ftert.bought on this agenda, rather
than t.he suPreme priority which ought to guide decisions on maritime activities-
is ec<>nomic, political, and military factors that most clearly motivate national
positions on LOS issues. In the ensui.ng debate among representatives of these
special interest groups and the lawyer s who dominate national delegations, tnarine
scientists and envirand environmentalists may be given little say. The many items on t.he
agenda also encourage trade-offs among states, for' example, the concession by
maritime countries o a
return for the ri ht of

ies of an enlarged terr'itorial sea and an exclusive economic z

controlled b coastal s
right of unimpeded passage for their ships through straits to be

restrictions be the fire
y t.al states. In such bargaining, it is tempting to let environme

national priorities ar
first to go, as long as what are perceived as more importa"

or be deemed less si nific
es are preserved. Thus the environment may get lost in the shuffle

ss significant than assuring economomic development or the maneuver-
ability of commercial and naval ships.

ere reshuffling of ioles betweenThis being the case, a mere r
owever i<nportant fort for their individual interests



I 1 ght of t tie planetary interest in a. hea. l thy ocean, The true issue at stake is not
whether one set, of national actors or another will gain an increase or not in its
ability to establish and enforce maritime rules, but whether all actors will exercise
thei.r rights and duties under a global management regime. The touchstone of an environ-
mentalist evaluation of the Text is the extent to which it attempt.s to forge such a
regime. The components of this regime, to which relevant portions of ihe Text are.
compared below, may be outli.ned as follows:

Community policy must be rooted in a fundamental obl igat ion of all actors
national and international � to cooperate in protecting the marine environment from
damage by pollution of any origin, This obligation should be manifested by the setting
of minimum global standards for pollution control for activities impacting on the
marine environment, such standards being based on availablr. scientific information
and monitoring data and formulated and continually revised within the appropriate
international forums.

Coastal sta.tes would give effect to international standards in their own
legislation and could enact more effective standards on a non-discriminatory basis
for areas under their jurisdiction. A "double standard," legitimizing less effective
rules for economically developing countries, cannot be permitted, but they must have
access to the necessary technical assista.nce to implement their obligations. Enforce-
ment of violators of sea-based standards should be sha.red between coastal and fl.ag
states. In the event of inaction by the latter, ideally, coastal states should
have the right to investigate and apprehend suspected violators passing through their
waters, no matter where the violation has occurred, while port states should be
oblige.ted to bar persistent violators of international standards from their ~aters.

States and international organizations should be required to issue periodic
reports containing information on maritime planning, environmental impact assessments
of relevant projects and rules, and the effectiveness of pollution control regulations.
Interested pa.rties should have the right to challenge the appropriateness of intended
projects.

Liability for damage to any part of the marine environment, no matter where
occurring, should be the responsibility of the relevant national or international
actor, Liability for hazardous enterprises should be absolute, with no ceiling on
compensation. A mechanism for settlement of disputes on liability, or other issues
in disagreement, should be established on the basis of compulsory arbii.ration by a
permanent tribunal.

Ideally, an international marine environment organization should be created,
with functions of standard setting, enforcement, research, adjudicatton, and general
oversight of the implementation of their obligations by states and international
organizations. Alternatively, such functions should be taken on by the appropriate
international bodies. In any case, environmental duties must be kept separate from
other tasks carried out by actors, whil,e participation in all such functions should
be open, to the maximum extent, to private, a.s well as governmental, groups.

General Obli ations Toward the Marine Environment

Preserve the Marine Environment, With the exception of the funct.ionally-
limited London Ocean Dumping Convention �972!, there exists no general treaty
provision obligating states to safeguard the marine environment as a whole. This
commitment flows logically from community apprehension as to the long-run viability
of the ocean, and is the necessary ground point of any umbrella treaty as an expression
of the general goal of the community. Article 2 of the Text, borrowing from principle 1
of the Marine pollution Principles, thus obliga.tes states "to protect and preserve all
the marine environment." States are, in effect, custodia.ns of the marine environment,
accountable to the community for action, wherever taken, impinging on that environment..
Because international organizations may take on operational roles in the ocea~ in
the future, they should be incl.uded as parties to this basic obligation.

prevent pol.lution. The preservation obligation must be operationalized by
requiring states to prevent marine pollution from all sources, as well as to reduce
such pollution as already exists. The Convention on the High Seas �958! does set
the exercise by states of their designa.ted freedom of the high seas in tbe context
of "reasonable regard" for the interests of other st.ates in their exercise of such



1'reed<im, 1 t. c<iu1d be argued that this prohibits a state from polluting the high
seas wh< n t!>at unreasonably interferes with other sLates' uses of the seas. ln
addi t. i<in, Article 25 of t he same treaty asks st ates to cooperate wiLh international
organizat lone in pr<.vent, ing mar'ine pollution "resulting from any activities wit,h tadi<>
act tve mat.<>rials <>r other harmfu1 agents," But a. broader and st.ronger sl.at.emsnt
a roquesr l<>r c<><ipcration is needed. Art.icle 4 of the Text, puts together Prin<'jples
2, 3, and 19 <>1 Lh< Marine pollution Principles, Principle 7 ot' the Stockholm
Dec 1 arat. 1<>i>, and St ockho im Recommendat ion 92   b! as fo 1 iowa: "Stat,es shall take al 1
necessary m< asures consistent. with this Convention to prevent, reduce and control
po 1 l ut ion of tlie marine environment from any source using for this purpose the best,
»racticahie means at their disposal and in accordance with their capabilities,
individually <>r jointly, as appropriate, and they shall endeavour to harmonize t.heit
po1 ic ies in this c<>nn<.et. ion."

Taken 1 i t.< ra 1 l v, the phrases "best practicable means at their dis osa1 and in
accordance with t.heir <:a~>abilities"  my emphasis! could render the obligal,ion to
prevent marin< p<il lur. 1<>n using "a.l 1 necessary measures" meaningless, where a, state
has n<> such m< uns at its disposal or its technological and managerial capabiltties
of d<>aling with p<>llutr<>n are slight or nonexistent. Preferably, the 'disposal and
capabilities" phrase should be removed. "Best practicable" must have the connotation
of "al 1 possibl<'. st<>ps"  as 1>hrased in Stockholm Principle 7!, using the mosi, ef ficient
techi>ol<>gy avai 1abl<.; states lacking the means to carry out their obligation must
hav< a< c< ss t<i them. Thus Lh<> ful f illment of this article is crucially dependent
on r nor<>1 1 wry obl i gat. l<>n of states to render each other technical assistance, noted
bu 1 I iw,

Thai. r stat< musL not. <>n 1 y prevent pollution, but is responsible for ensuring
thai. P<>l 1 <it, «>n does not escape its territory so as to damage other countries is
af' f i rm<>d in Stockholm Principle 21 and Marine Pol lution Principle 17, based in turn
<in t lie 1'amous Trat l Smel ter case between the United States and Canada, Of necessity,
Art i< le 4 exlends this concept. to ob'1 igate states to take all necessary measures to
ensur< t.hat mar ine pollution does not spread beyond thei r national. jurisdict ion and
that. act, it I t r< s under t hei r jurisdi< t.ion and control are conducted so as not to
caus< p<i! 1ut, ion beyond the areas where states exercise sovereign rights, State
resp<>nsilir 1 i ty for damage to Lhe ocean commons, as well as to marine areas under
nat. 1<>nal jurisdiction, is important in giving an impetus to other general obligations
and to establishing a basis for assignment of liability in case of damage.

Measur<>s tak<>n under t.hese articles, Article 4 continues, are to deal with all
s<>urn< s of pollution whatsoever of the marine environment, specifically including
m< asur< s designed to minimize to the fullest extent possible the increase of toxic,
harmful, and»<ix l<>us substances, especially if persistent, from the land, through
the atm<»l>h< r<, and by dumping, «nd the prevention of pollution frotn vessels and
to>rtr< I iat.iona and devices used to explore and exploit the seabed. Measures dealing
wi th t heNe sea-based si>urces are to comprehend accidents and emergencies, safety of
op> rat ion>< at s< a, intentional and unintent iona.l discharges, and regulation of design,
con>rtruct t<in, «luipm< nt, operation, and manning of' such vessels or installations.

Tht s<>urces <>f po! lu  ion covered are quite inclusive, with one very im orts.nt
g u k of marine pollution � perhaps as much as 90% � orig inatesP

th< 1>rnd, r< aching the sea either directly from the land or through the atmosphere-
g te to curtail land-based sources of marine pollution is

an <>bl i gut ion t<i prev< nL m<>st <>f ii,s pollution, � especial 1 11 t
be pass<-.d through inland rivers and sewage systems which discharge intoy, po u ants

thi oc< an, <ir known to be transportable through the air. Land-locked s a
«iunr r 1<'s wi t.h lndust.ri< s inlan fr < s n and rom the coastal zone are clearly reached by this
imp l i< at i<>n, which is a si ni f i<.ant e<
<>f 1>i>1 lut l<>n in general, g ' <. contribution to obligating the global control

Th< >< ar< several < ualification s in the Text on the pollution prevention rulc'
One which is quite logical notes that states takin the re i

a .': f' i d . o hr ng amage or hazards from one area to a.nother or from one typeo p<>1 lut.ion to another  Article 5, based on Princi le 13 of
principles!. A second, i A t' 1 cip e o the Marine pollution
due r< gard t<> iegitimate f hc , n rtic e 4, is that states takin g pollution measures must have
fr<im unjustifiable interfe . i h

g ma e uses of the ocean compatible with the T

mariLime states that pol! ti
rence w t such uses. This article

e ext and must refrain

u on measures might be used for di
c e relates to fears of

envi r<inmenta! ress<>ns, This stricture a a' scriminatory, non-
is s r cture against unjustified interference is repeated

Third, Article 3  reflectin Princi 1g ncip e 21 of the Stockholm Declaration! provide~



Th< re fo1 l<>ws in th<> Text a s< ri< s of ur< ic1< s thai. may be p<>l led together  <i
describe the means by which stains are to fulfill their general obligations, in
part iculsr therr rcspons>bi 1 ity for prevent ing ext,ra � terri ferial pol 1ut i<in damage..

1 ni< mat ional Coo erat ion To Set Pol lui.ions Standards . It is obviously des irabl<
ior states to cooperate with each other, bi-latrrally, regi<inally, or globally, ws
l he need may be, in deta< ling the measures th<.y must take to fulf i ll th<!ir basic
obligations. This is provided in Article 6  based on Principles S, 8, 9, 11, and l2

the Marine Poll ut.ion Pr inc>.plus!, whi< h mandatee states to cooperate on a gl<>hal <>t
regi<inal basis, as appropriate, directly or through international organizations in
order to "formulate and elaborate inta mat i<>nul rules, standards and recommended
prnci ices and pro<>edures" for preventing marine pol lution, consistent with the Text
and l.aking into account regional characterist. i< s. In addition, Article 134 of Part II
encourages states bordering enclosed or semi-enclosed seas to cooperate with each
other, directly or through an approprtate regional organization, to coordinate the
implementatron of their rights and duties regarding preservation of the marine
environment. Neither arti< le, however, speaks to the crucial issue of the extent to
which national pollution measures are to be based on standards established internation-
ally; this point is clarified below.

Scientific Research, Undergirding pollution standards must be scientific
< rit.erin for what is needed, based on research into the sources, pathways, and effects
of marine pollution and the overall status of the marine environment. It is the
>'c i<>nt i f sc Just if icat ionfor p<illution controls that. may substantiate their non-
discriminatory  non-political! nature. Articles 9 and 10, drawing on Marine Pollution
Principles 14 and 15, require states to cooperate in promoting such studies and
research programs. They are also to endeavor t<> part ic i pate in internat iona 1 programs
assessing the nature, extent, and risks of, and remedies for, pollution, and on the
basis of this in f<>rmation, work out appropriate scientific criteria for pollution
prevention rules and recommendat iona. States are encouraged to exchange informat,ion
and data about. marine pollui.ion, but there is no suc h reference on exchanging
information about remedies i' or pollution. This should be done, with the provisions
that sharing takes place "in a timely manner." The Text should a.lso adopt Marine
P<>1 lut.ion Principle 16, calling I'or international guidelines to facilitate comparability
in methods of detect ion and measurement of pollutant~ and the ir effects, the lack of
which has interfered in the past with broadening the international data base and
exchange of information on pollution.

Monitorin and Surveillance, Realistic, effective, and continually updated
pollution standards must be basecl not on ly on the findings of research, but on
monitoring of pollutants presently in the ocean and of progects which may give rise to
them, Under Articles 13 and 14, states are to endeavor as much as is pract,icable
to observe, measure, evaluate, and ana.1 yze the risks or effects of marine pollution,
individually or through international organizations, and consistent with the rights
oi' other states. Qf significan<.e >s an ensuing obligation of states to keep under
surveillance the effect of any act.ivities which they permit or in which they engage
to determine whether these activities are likely t.o pollute the marine environment .
At appropriate intervals, states must provide reports on results relevant to risks
or effects of marine pollution to the UN Environment Program or any other competent
international organizations, for transmittal to all states,
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them ro proper controls, consonant with the duty to protect the marine environment,
The Text should also require reports f'rom st~t,s to include not merely the "results"
of monitoring studies, but the findings from such studies from which 'the results
were interpreted. In addition, the ahi li ty of many states to monitor the environment
"as much as is practicable" will depend on the technical assistance they receive.

Notification of Dan er and Contin enc Plans. International cooperat.ion is
necessary not only to ormulate stan sr s ut to deal with and prepare for pollution
damage about to occur or which has occurred As regards oil, this is the subject of
two regional agreements, one applying to the North Sea and the other signed by the
Nordic countries, and as regards ship-based sources of any pollution' notification
requirements are found in the Internati.onal Convention for Prevention of Pollution
from Ships �973!, The Text generalizes from this experience and Marine Pollution
Principles 18 and 23 in Articles 7 and g, in which a state aware of cases in which
the marine environment is in "imminent danger» of being damaged or has been damaged
by pollution  from any source! shall inunediately notify other states it. deems likely
to be affected by the damage and the competent international organizations. In
accordance with the latter and their own capabiliries, to the extent possible
states in the area affected are to coopers,te in el,iminat.ing the pollution effects and
preventing or minimizing the damage and, towards that end, in developing contingency
plans for responding to marine pollution incidents. States should also be required
to transmit reports on the effectiveness or methods used in coping with pollution
incidents under their contingency plans to competent international organizations,
for better diffusion of knowledge in this important area.

The Text, under Article 8, neither specifies nor restricts the areas in which
states are to cooperate in dealing with "cases" giving rise to pollution damage. There
does exist a l969 convention and l973 protocol to it on intervention on the high seas
in cases of marine pollution casualties which may be expected to result in "maj or
harmful consequences" by states facing grave and imminent danger to their coastlines
and related interests. There is a provision in Part 1 affirming the rights of coastal
states to take measures in accordance with international law as may be necessary to
prevent, mitigate, or eliminate "grave and imminent danger" to their coastlines or
related interests from pollution or threat of pollution resulting from or caused by
any activities in the seabed area beyond national jurisdiction.  Article I4!

There should be an equivalent provision based on this and Marino Pollution
Principle 21 in Part IXI of the Text clarifying the right of states or international
organizations, as appropriate, to take necessary preventive measures in accordance
with internationally agreed rules in areas beyond national jurisdiction following

pollution incident, whether accidental or not, which might result in major deleterious
consequences to either coastal interest.s or the high seas ~er se,

Environmental Assessment and Plannin . Beyond the need for standards, scientific
research, monitoring, and contingency plans is the ultimate method for preventing
pollution in the first place � careful. advance planning of potentially polluting
activities, in the context of land use and coastal zone resource management. Pursuant
to their custodianship role, states should make environmental impact statements of
activities impinging on the ocean and communicate the results to all relevant parties.
Article 15 is an advance in this direction: "When States have reasonable grounds for
expecting that planned activities under their jurisdiction or control may cause sub-
stantial pollution of the marine environment, they shall, as far as practicable, assess
the potential effects of such activities on the marine environment and sha.ll communi.cate
reports of the results of such assessments" to appropriate international organizations
for transmission to all states. Again, the linkage of marine pollution to land-based
activities makes this a sweeping obl i@ation, including "activities" not necessarily
restricted to those taking place relativelv ne» the sea. But this important article
requires further elaboration.

To begin with, the word "substantial should be removed. The degree to which
any potential pollution is significant or not is Precisely what an assessment is
meant to det.ermine, That is, an assess>«t s "ould be a. routine task for activities
which it is reasonable to believe wi ll ha««me effect on the marine environment.
The "activities" requiring assessment »»ld be understood to comprehend not just
physical projects, but proposed regulations and Policies as well.

International organizations should not be mere collection points for national
assessments, but should be permitted to co~est with criticism and advice on them, to
request a state to inst iate them, and to loP 8'uidelines to a.ssist states in their
preparation They should also be required to issue assessments of their own proposed



activities, wherever located. Moreover, states and internat ional organizat'iona sho uld
take into account in the planning of an activity any adverse commentary f«m affected
parties, consult with them at their request, and prepare alternative plans for the
activity in response to the views of other parties or indicate why alternatives
«ill not be considered. Failure to engage in such consultations would have adverse
implicat.ions for establishing liabil,ity arising from any damage subsequently caused
by the activity.

Assessments are not enough, Marine principle pollution 10 speaks of in'ternational
guidelines and criteria to provide the policy framework for control measures
the need for "a comprehensive plan for the protection of the marine environment
The Text should provide for states, regarding areas within their jurisdict.ion and on
an individual or regional basis, and competent international organizations, regarding
areas beyond national jurisdiction, to issue periodic policy planning reports to the
international community.

report would indicate how multiple and potentially confl.icting uses of the
ocean in the various maritime areas were to be reconciled with the obligation to protect
the marine environment, management programs for adjusting ocean use to ecological
characteristics of marine environments, programs formulated for mitigating present
and preventing future marine pollution  including the establishment of marine sanctuaries!,
and guidelines used in preparing environmental impact assessments. The go»
reports is to enable national and international agencies to break out oi the cycle
of enacting new regulations based on the most recent breakdown, and instead to adopt
a systematic, preventive, and anticipatory perspective toward the marine environment.
Toward this end, a report could include, inter alias information on water quality
cr'ter' on hich pollutio t. dards are Vaase, ata a d r suits of sonito 'ng
marine activities, effectiveness of current pollution control programs, technological
trends of potential relevance to the marine environment, and cost-benefit analyses of
putting into effect or not putting into effect environmental regulations Reports
would be transmitted to relevant regional and global organizations for comment,
particularly in the light of community interests and needs.

Through the marine planning reports, states and international organizations would
be demonstrating to the community just how they intended to carry out their general
obligations under the Text. Beneficial side effects of preparing the report might
be the gathering together of information scattered among many governmental agencies
and a highlighting of gaps in regulatory schemes,

The Text should also carry an article, based on Stockholm Principle l7, strongly
encouraging states to organize national environmental regulatory bodies, with particular
attention to the marine environment, and recommending that such bodies be established
independently of those entrusted with policy making for uses of the ocean. It is the
sad experience of many countries that when environmental functions of standard setting
and enforcement are intertwined with exploitation and promotion activities in the
same unit, the former usually suffer. Environmental interests have their own constit-
uency and while such interests are not necessarily or inevitably opposed to development
concerns, they deserve separate representation within the government in an organization
whose sole purpose is the preservation of the environment. Such an agency cou] d be
the one charged with preparing the periodic planning reports and the environmental
assessments of marine-impacting activities contemplated by itself, other agencies,
and, where possible, private corporations.

Finally, the Text should strongly encourage, if not obligate, both states
international organizations to permit public participation, through any appropriate
administrative means, in the regulatory, assessment, and planning processes suggested
above. Whatever the routes open to private individuals and groups, including hearings,
filing of briefs and petitions, or court challenges to inappropriate standards
assessments, the principle of public participation is important in view of
presumptive "common heritage" status of the marine environment and the impact of
preservation of that environment on quality-of-life values. By broadly legitimizing
this principle, the Text would make a significant transnational contribution not
only to the law of the sea, but. international law in general,,

Technical Assistance and. Technolo Transfer. As noted, many of the above obli,gations
are qua 1 le y t e p rase as ar as practzca e" or its equivalent- This highlights
the fundamental importance for technical aid from the co~unity to those countries
lacking the skills or equipment to fully implement the Text provisions on
pollution measures, cooperation in scientific research monitorzng of po]
notification of pollution incidents, contingency plans, and envzronment
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Standards and Enf orcement: General Remarks

Most of the controversy surrounding the deliberations before and during the
LOS Conference on environmental issues has not been so much on the general obligations
as on the j ur i sd i c t i ona l ques t ion of who is competent to formulate and en f orce
pollution standards, espec.ially for sea-based sources of pollution.

The issue of competency has been at the heart of negotiations over a new law
of the sea in general . There has been something of a schizophrenic atmosphere
hovering about these deliberations. On the one hand, the concept of the ocean as
the "common heri tage of mankind" provided. an idealistic spark in stimulating thinking
about reform of the law of the sea. Though originally applied to the resources of
the ocean floor lyi ng beyond national jurisdiction, this concept has become coupled
with the traditional notion of the high seas commons to connote the need for broad
community control over exploitation and protection of the marine evnironment as a
whole. On the other hand, it is precisely to ensure access to l.iving and non-living
resources lying o f f the i r shores, and to maintain the environmental health of these
areas so closely related to the national domain, that coastal states have claimed
increasingly wide swaths of the coastal zone as coming under their sovereign
jurisdiction or control.

The latter trend, p rhaPs inevitably, has been dominant
is evid nt xn the consensus that has developed around extendi th b d h of h
territortal sea to t. el I es and creat i�g an
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the ocean is an ecological whole, basic standards, in whose determination non-
environmental considerations play no role, can only logically be applied throughout
the acean, The vital link between national ob]. igations to take measures controlling
marine pollution and to cooperate internationally in formulating these measures must
be an expl ic i t requirement that dome st. ic po1] uti on regulat ions be founded on minim"m
internationally agreed standards. In short ~ international minimum standards must be
applicable fox' the entire ocean. put this way, the recise extent of national
diction over maritime areas becomes irrelevant, or t e purpose o applyzng mtn»~
~ru '.~ut an~ter vav, a t te ou~vt L pieme t pollution vtanda d r ceiv'ng
a wide degree of acceptance in the international community, or equivalent standards
which are no less effective ~ whether or not that state adheres to specialized
or recommendations containing those standards,

eadth of maritime j urisdiction is important,
control need not. work against community interests,
thority to enforce pollution regulations, there
states to do the job. Experience with inter-
clearly verified the general principle that coastal
compliance of pass ing vessels with pollution

countries. Fnforcemen.t, then, can be shared
coastal states empowered to enforce the standards

For eniorcement purposes ~ the br
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In the absence of an international au
are only flag  maritime! and coastal
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between the t.wo set.s of actors, with
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Control of Land-Based Pollution

Standards. For reasons already explained, any comprehensive marine pollution
conven~t'on t at d'd n t 'n i d c v rage f reer of pollurion em nat' g from th
land would be grossly incomplete. However, states are more sensitive to international
influence or control over pollutian standards applicable to continental territories
than to standards applied on ar under the acean itself. Here, the historical legal
reality of the division of the Earth's surface between land areas and adjacent off-
shore strips under the sovereignty of states, and the high seas under the inc.lus ive
control of the community of nations, confronts the ecological reality of the widespread
diffusion of pollutants from land to sea and, in many cases, back to the land again.
By environmental, if not legal, logic, community oversight of marine pollution standa~ds
ought to reach from the ocean which receives effluents back to the land from which
they originate.

'/hi le a use fu], pre 1 imi nary statement, these art i clos do not meet the 1 inkage
requirement formu].ated above, because states need only "take into account" any
international standards they have devised � they are not instructed to base their
national rules on such standards, or otherwise use internationally agreecC standards
in this arena as minimum global standards. It might be supposed that inter nat. iona]
action on territorial water and air pollution is at a primitive level, so that.
nothing is to be gained by more stringent provisions. That has been the case
generally, but in the past few years a series of agreemcnts have been worked out
regiana] ly which cover, in whole ar part, standard setting for land-based sources
of pol]ution of the North Sea, the Baltic, and the Medi terranean; also relevant is
the work af such inl.and groups as the Great Lakes "lss ion and the International.
Commission on Water pollution af the Rhine, and interest in pollution taken by OECD,
the European Economic Commission, and UNEP. In sho«, this is precisely the time to
look forward to the emergence of internationallY agreed measures even for pollution
originating within st.ates. At least states should be required ta inform the inter-

As noted above, the Text daes include among the measures to be taken by states
in pursuance of their basic obligatians those dealing with pollutants
originating from the land  and reaching the ocean from the land or through the
atmosphere! . Under Articles 16 and 2I, states are to establish national laws and
regulations, and take such other measures as may be necessary, to prevent, reduce
and control pollution of the marine environment from land-based sources, including
rivers, estuaries, pipelines, outfall structures, and the atmosphere, taking into
account internationally agreed rules, standards and recommended practices and procedures.
States must endeavor to harmonize their national policies at the appropriate regional
level and to establish global and regional rules and practices relevant to land-based
sources, taking into account, for the non-atmospheric sources, "characteristic
regional features, the economic. capacity of developing countries and their need for
economic development.." Emphasis, repeating Article 4, is laid on measures minimizing
the release of t.oxic, harmful angl noxious substances, especially if persistent, into
the marine environment.



erhaps through the periodic report suggested earlier, of thenational community, pe rh' h they have actually taken account of international measures in controllingextent to which t ey av
their land-haseh '-h sed sources of marine pollution. The expression of economic needs and
capacities o states af Sr.ates aS ofl z ~o the cooperative develop t f d
seems stronger ereer here than in the formulation of this issue in Article Z. This clause
should be revised to give no appearance « a double standard for poll.ut.ion rules
according to economid' to economic status, especially for the all-important

standards need not'conflict with economic development and must be basedPollution stan ar s1 ly on scientific grounds. To further stress this point and contribute to t]sole y on scientz zc gtion of marine pollution coastal states should be firmly encouraged to establish
as art of their economic development plans, integrated coastal zone management
reg imes including water quality criteria and discharge licensing systems .as part o e

in the productive and fragile waters overlaying the continental shelf that much oi
the ei'f'luent runoff from the land has its most severe effects. States should take
this into account, according to their const.itutional processes, and on a regional
basis where appropriate, when they or persons under their jurisdictions make site
allocations for pollution generating activities, such as housing, sewage and power
plants, industries, and t.ourist facilit.ies. In this fashion, overburdening of coastal
waters may he prevented or mitigated.

Enforcement. The Text has even less to say about enforc.ing measures in this
co text t tttaan n o ot standard, inca the state is the supreme authority within its
domain, Articles 22 and 40 simply note that states have the right to "enforce laws
and regulations adopted in accordance with the provisions of this Convention for the
protect iori anti preservation of the marine environment" from land-based and atmospheric
sources of marine pollution.

Control oi Sea-Based Pollution from Shi Dischar es

Standards: General. Article 20 contains the rules on formulation of standards

of the articles in Part II relating to rights and. duties of coastal and maritime
states in various maritime zones. Under Paragraph one of Article 20, states are to
establish as soon as possible and to the extent that they are not already in existence,
international rules and standards for the prevention' reduction and control of pollution
of' the marine environment from vessels. This sets a proper tone of urgency that
could well be applied to land-based sources.

Standards: i-la States. Under Paragraph two of Article 20, states must establish
ei'f'ective aws an regu atzons for marine pollution control from their flag ships,
such laws being "no less effective than generally accepted international rules and
standards referred to in paragraph one." The phrase "no less effective" firmly ties
national legislation to international standards, with no economic qualifications.
This phrase also implies that flag state standards may be more effective than inter-
national ones. It is already generally agreed that this is the case, though most
countries, in order to maintain a competetive advantage, are not likely to impose
requirements on their ships far in advance of international rules. It is these flag
state rules that would essentially guide vessel behavior on the high seas.

Ono lingering question here, as with other articles for land or sea-based pollution
» ing » I» lai phrase, is what. exactly is meant by "generally accepted" international rules,
particularly when the implicit reference is to treat ies not yet in force  as the Ship Pol-
lution Convention! and whose signatories may not coincide with states parties to the Text.

standards: Coastal Stat:es and Innocent passa e in Nearb Offshore Waters.
A Cuastai statC aS tuII SOVeretgn pawers oVer >tS terrztorial Sea, but. aS an aad
'to in«ma'tional shipping, vessels have traditionally had the right to navigate
Through the territorial sea in a continuous and expeditious manner and for the purpose

si"g that sea or proceeding to or from internal waters or a call at a
r~ad~tead or Port facility outside internal waters, as long as such passage is
innocent, that is, not prej udic.ial to the peace, good order, or security of the coastal
state Siiips exercising this right of innocent passage must still comply with
approp»ate coastal state and international laws. This language was codified in the
Convention on the Territorial Sea and Contiguous Zone  ]958! and is carried over into
Part I! of tiie Text  Articles 14-16!,
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practically speaking, this dispute is not so much over effluent discharge standards
as the Ship Pollution Convention prohibits all discharge of tanker oil wit'hin 50 miles
and non-tanker oil and noxious liquids within l2 miles of the land, as over ship design,
construction, manning, and equipment rules intended to prevent marine pollution in the first
place. Coastal states may well wish to impose higher standards than those inter-
nationally accepted for such matters, because they are eas ier to enforce. Experience
and common sense dictate that it is more difficult to ensure that the exact amount
of permitted effluent is being discharged or to trace a spill back to its source than
it is to check if a ship has the proper preventive equipment and design, Moreover,
the international minimum may leave too many loopholes. For example, the Ship
Pollution Convention requires segregated ballast tanks only for new oil tankers of
70,000 deadweight tons and above, while the double hull design for tankers is not
required at all. In addition, standards on these and related issues, such as crew
training, ship traffic lanes, and navigation equipment, may be slow in gaining wide-
spread acceptance or may not yet be covered by international agreements.

On the other hand, the main interest of maritime states is to achieve maximum
possible uniiorm rules for international shipping, rather than to preserve the marine
environment per se. They wish to avoid the presumed economic inefficiency oi having
to meet what might be widely varying discharge and, more significantly, non-discharge
 design! standards of coastal states, some of them politically inspired, and in general,
to maintain their right to freely navigate the ocean. Obviously, the higher the inter-
national norms adhered to by ships, the less necessary is coastal state unilateral actionand, consequently, the less the threat to uniformity of shipping rules, On the other hand,
more rigorous standards may be more costly for shippers and their customers, at least
in a short term economic sense.

A logical quid pro ~uo between the contending positions is possible. The maritime
states can agree to 7ollow coastal state and internationally agreed rules when theirships are passing through waters under coastal state jurisdiction or control. Coastal
states can agree not to unnecessarily impede such navigation and to base their nationalpollution laws on international standards. If the latter do not exist or if the coastal
state has reason to believe that such standards are not sufficient to protect anyportion of the marine environment under its jurisdict,ion or control, then it should
have the right to establish non-discriminatory standards of any type higher than any
that are internationally accepted. This right should be exercised under the conditions
that a coastal state given advance notice of proposed higher standards, that this notice is
accompanied by information explaining what environmental conditions or characteristics
of ship traffic necessitate such standards, that opportunity is allowed for consultation
about such standards with concerned maritime states and for review by the competent
regional or global organizations, and that access to dispute-settlement mechanisms
is available in case of disagreement over the propriety of such standards. To varying
degree, this route is followed in the Text, but not in any uniform manner as stated
here and with subtle and not so subtle differences in approach between arts II and III.

Beginning with Part III, Paragraph three of Article 20 is worth quoting in full:
The coastal State may establish, in respect of the territorial sea,
more effective laws and regulations for the prevention, reduction
and control of marine pollution from vessels. In establishing
such laws and regulations the coastal State shall, consistent with
the aim of achieving maximum possible uniformity of rules and
standards governing international navigation, conform to the inter-
national rules and standards referred to in paragraph one of this
Article  noted above!. Such laws and regulations must not have
the practi.cal effect of hampering innocent passage through the
territorial sea.

The immediate context of this provision is paragraph two of this article, which
refers to flag state laws being no less effective than international rules, The
coastal state, then, may establish "more effective" rules than any international ones,
with the possibly contradictory provision that surh more effective coastal rules
"conform to" the international standards in the interest of uniformity. Hihether
they do conform or not is apparent.ly up to the interpret. ation of the coastal state:
There is no provision for international coopeiation or approval in developing the "more
effective" rules, but neither is there any qualification as to the nature of coastal
rules regarding discharge or non-discharge standards. presumably, a coastal statemay also establish rules that are "at least as effective" as international standards
 if not more so!, or in the event the latter do not exist, but this should be stared
explicitly. Finally, coastal states accept the responsibility not to use their laws
to hamper innocent passage.
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So far the phrasing, though more elaborate, parallels that of Part III . However,
there i» no express allowance for coastal states to make rules "more effect ive"
than international ones for the territorial sea . In addition, Pai agraph two of Article I 8
of I'art f I makes a major turn ~ golding that coastal state laws and regulations
"shul I not apply to or af'feet the des ign ~ construction, manning or equipment af foreign
ship» or matter» regulated by generally accepted international rules unless specifi-
Cally ;il}tharited hy Such rule»," SinCe the interCOnneCt ing phraSe here iS "Or matterS"
rallier than "or Other matterS," the tWO C lauSes Of this SentenCe appear tO stand
independently. ~t at is thc case, then coastal states are prohibited frora pass ing
any rules on non-discharge standards, whether or nat international standards exist,
and :irc pt rm itted to extend their rules to foreign ships for other "matters" covered
hy international rules only if so authorized by them. Presumably, such authorization
could permit h igher standards than the international rules, but if it does not, then
the I'ittcr would pre-empt coastal state rulc making in this area. In short, the
I'art Il provisio»s do not allow unilateral e»tablishment of rules by coastal states,
nf equivalent or higher cifectivenesss than international standards, unless the latter
p .'rmit thiS, and eVen then, suCh COaStal ruleS are reStriCted tO matterS Other than
des igr} and construct ion standards� .

Another i}oint of controversy in thc context of innocent passage has been the
itatui of straits und archipelagic wateri. kfany of, these areas have been import ant
higl»eai passagcways for commercial and nava 1 sh ips, which the extens ion of the
terr}t or} u I Sea Or the draW i ng of baSeli neS arOund ialand stateS Will bring under
CO}I»t:Il state Control.

By express provision, none of the material in Part III is to affect the legal
regime of straits used in international navigation  Article 39!. The regiiaes of
it rail i and archipelagic waters as such are contained only in part I I and are identic» ~
as regards pollution control. The straits of concern to Part II are those used for
international navi gat ion "between one area of the high seas or an exclusive economic
zone and another ar:a of the high seas or an exclusive economic zone"  Article 37! ~
I xc luded are straits used for international navigation if a high seas route or route
through an economic zone of similar convenience exists through the strait, Thus the
straits of relevance are comprised, in whole or part, of territorial waters . Archipelagzc
states, covered in Articles 117-130 of part II, may draw straight haselines joining
outermost points of the outermost islands of the archipelago. The waters enclosed
by thc baselines are archipelagic waters, to which the sovereignty of the state ex«nd
regardless of their depth or distance from t.he coast.

I hc ala j or goal o f ma r i t ime s tates has been to ma inta in their f re edom o f ran vement
through these newly "nationalized" passageways. The provisions reflect this great.er
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i�t«est of international shipping in such areas by tying coastal state rights even
closer to international standards than in the case of the regime of innocent passage

through a liberalized version of innocent passage, called "transit passage"
for straits and "archipelagic sealanespassage" for archipelagic waters

basic ~uid pro ~uo is clearly struck: For their part, coastal states agree
I n no I es5 than three p I aces, not to impede, hamper, imp a i r, or s us pend the r i gh t o I'

passage  Articles 38, 41, and 43 of Part <~ - I will not repeat equivalent
material for archipelagic passage! . Otherwise, these strait states may make non-
discriminatory laws and regulations relating to trans it passage in respect to the
safety of navigation and regulation of marine trafi ic - as long as sealanes and
separation schemes conform to generally accepted international regulations and are
re ferred before des ignat ion, to the comPet.ent internet i one 1 organization � and in
r@ spec t to t.he prevent ion o f po I 1ut i.on, "g i v in g e f I ect to app I i cab 1 e in tern st iona I
regulations regarding the discharge of oil, oily wastes and other noxious substances

strait"  Articles 40 and 41 of Part II!. If anything, the international link
is stronger here than with similar articles for innocent passages given the prior
referral of traffic plans to an international organization and the use of "giving
effect to" instead of "in conformity wi th" by way of basing national upon international
standards. "Giving effect" could presumably include more effective coastal standards,

well as standards for matters not yet internationally regulated, but t'iis is neither
expressly permitted nor prohibited. In addition, coastal laws for pollution prevention
are clearly restricted to discharge standards.

For their part, maritime states agree that ships in transit passage shall comply
with generally accepted international regulations, procedures and practices for safety
at sea and for the prevention and control of pollution from ships  thus including
non-disc.barge standards!, shall respect applicable sealanes and separation schemes,
and shall comply with laws and regu1at ions of strait states  Articles 39, 40, and 41
of Part JI!. Unlike the innocent passage provisions, strait states must not only give
due public ity to the ir rules, but, again signifying the greater international interest
herc' must cooperate with used states in the establishment and maintenance of necessary
navigation and safety aids in a strait or for the prevention and control of pollution
from ships  Article 42 of Part II!. It would be desirable, in the context. of this
provision, to explicitly allow s trait states to extend "more effective" rules to
ships, for all types of standards, under the conditions previously outlined.

Standards: Coastal States in the Exclusive Economic 2one. Beyond the territorial
sea lies t e economic zone, in w ic similar issues o coasta state control have
arisen. Here, from the coastal state perspective, it is Part II which is more liberal
and Part III which is more restrictive.

quite compatible with that of
lso extends coastal rules to the

Here, the coastal state may
regulations for the protection of

mic zone" - not the entire zone
cate obstructions or exceptional
fic criteria deem that marine
ble disturbance of the ecological

national and international rules

The phrasing of Article 45 of Part II is not
Paragraph five of Article 20 of Part III, which a
economic zone ~ but only under certain conditions.
establish appropriate non- discriminatory laws and
'the marine environment "in areas within the econo
"where particularly severe climatic conditions cr
hazards to navigation" and where accepted scienti
Pollution "could cause major harm to or irreversi
balance ." No explicit connection is made between

there is no restriction on these standards.

As to tal state exceeding international standstandards in the zone, this is
a coas 'x f the same article, but again un erexpressly permitted in Paragraphs four and six of the s'Iu fied conditions. Where internationally agreed rules are not in existence or

»e inadequate to meet "special circumstances and
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Article 45 of Part II establishes clearly that, within this zone, the coastal
state has "jurisdict ion with regard to the preservation of the marine environment,
including pollution control and abatement," with no quali.fications or con itions,
except that in exercising its rights and duties' the coastal state must have due
regard for those of other states, In addition, pertinent rules of the high seas
regime and international law apply to the economic zone if they are not incompatible
with the provisions of this section, while states carrying out their rights and duties
in the economic zone are to have due regard to those of the coastastal state and must
comply with its laws and regulations enacted in conformity with this section and
other rules of international law  Article 47 of Part II!. In short, coastal state
pollution rules for any standards may reach out to sea not jus
Ships within the zone enjoy the freedom of navigation, subject to following such
rules. Nothing further is said about basing coastal laws on or ex ' gceedin internationally

agreed standards.
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Hntarcoment: i:lag Stat.es. Throughout the provisions on standartls, maritimest t:~sr tiiet n> r ooot respon bii ty of ee' a hat the'r sf h'ps b ycoastal and international rules on pollutian prevention and central. This respons i-bi lit y must be backed up by appropriate enforcement power, which is the subject. ofArticle 26 of' Part I!l and Article 80 of Part II. Both rely heavily an equivalent
material in the Ship Pollution Convention.

Under Article 26, states are to ensure compliance with international rules forpreserving the marine environment by their ships and provide for the "effectiveenforcement" of such rules no matter whore the violation occurs, while Article 80speaks of the state effectively exercising its jurisdiction and control in adminis-
trative, terhnical, and social matters over its ships and taking such measures asare necessary to ensure safety at sea with regard to the construction, equipment and
seaworthiness of ships, manning of ships and crew training, use of signals, maintenanceof communications, and prevention of collisions. The reference to "effective control"affects problems arising with "flag of convenience" states - countries with reputations
for lax application af maritime standards to their correspondingly large shipping
fleets. What is ta be dane about a state that does not exerc ise such control is not
approached in this section.

Article BD goes on to specify the measures states should take and includes
those necessary to ensure that each ship, before registration and at appropriate
intervals, is surveyed by a qualified surveyor of ships and has on board equipment
apprapriate to safe navigation. This generalizes fram the Ship Pollution Convention,
which requires such survey af oil and chemical. tankers before issuance of certificates
to show their construction is in compliance with that Convention. Other measures
are ta ensure that each ship is in charge of a master and officers with appropriate
qualifications regarding navigation and corollary skills, and that ship personnel
are fully conversant with and are required to observe applicable international
regulations on safety of life at sea, prevention of col.lisians, and prevention and
control of marine pollution. The issue of poor crew trairiing has been a contributory
factor in all too many collisions at sea, including those resulting in pollution
making flag state responsibility here an important preventive task-

Article 80 goes on to hold that these measures must conform to generally
accepted international regulations, procedures, and practices; as noted previauslys
flag states, on their own initiat.ive, may impose higher standards. A state »th
clear grounds far believing that proper jurisdiction and control of a ship ha«
been exercised may report the facts to t.he flag state for investigation a«
appropriate an
said about holdin a fla s
pp p ', ny action necessary to remedy the situation. Again, nothing

gation and an action t k
'ng a flag state to this provision; at least a report of the investi-
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and frequencies of pollution-generating accidents.

Articl.e 26 also requires a fla stinternat 1 1 g ate to investi.gate any violation of thehave been committed by its vessels, at the documented

the provisions of Part Ill are more restrictive
as to coastal state rights than those of Part II. The thrust of Part III rules is, inff t, to limit coastal stat.e standard-setting over fo~e~gn ships generally to the ter-ritorial sea as desired by maritime states . Regarding the economic zone, Part I I I tiesin ocoasta I stat e laws wi th certa in environmen'ta1 pre- candit ions ~ something no't done in theregime of straits, though neither Part directly requires national rules to "give effect to"internat,ianal ones - a curious omission in view of maritime state interest in thisbroad swath of the sea traversed by much of international shipping, Part Ill�'sprovisions on higher standards come close ta the conditions suggested earlier, goingone step turther in that international approval, not j ust consultation, is provided for.iiowever, as noted, such approval is not mandatory nar is any internat.ional review requiredunder Artie ic 20 ' paragraph five, which could, in practice, null i fy the attempt to limit
coastal state economic zone jurisdiction.



request of any state. If satisfied that sufficient evidence is available to enable
proceedings to be brought, the flag state shall do so as soon as possible, informing
the requesting state promptly of the action taken and its outcome. The Text should
link any persistent refusal by a ilag state to take action against its ships at therequest of other states with a loss of its rights under the Text. In addition, and
reflecting Marine Pollution Principle Four, flag state penalties for its own ships
must be adequate in severity to discourage violations and equally severe no matter
where they occur, That is, a state cannot penalize its ships less for violations
outside its jurisdiction than it does for the same violations inside its j urisdiction.

Enforcement: Coastal States. Jurisdiction over enforcement is not an exclusive
prerogattve o lag state~s, ut hared with co tal st tes as well. Th focus of
controversy here has been the extent to which coastal state enforcement may be brought
to bear for violations occurring beyond the territorial sea, The Ship Pollution
Convention simply enables signatories to punish violations occurring within their
"jurisdictions," leaving this term to be construed in the light of international
law in force at the time of the Convention's application or interpretation. The
interplay of interests involved in matters of standard setting, with maritime states
wanting to ensure non-interference with their navigation and coastal states wanting
to ensure the preservation of their offshore marine environment, is also evzdent
in enforcement, It should be recalled, in this context, that Part III provisions for
enforcement, as well as standards, do not apply to straits used for international
navigation.

At present, a flag state retains its customary exclusive control over violations
that its ships commit on the high seas � if a coastal state uncovers evidence
of a violation occurring beyond its territorial sea, it can do nothing whatsoever
except report such evidence to the flag state and hope for the best. Given the language
of Article 80  "if satisfied that sufficient evidence is available...", it
is problematical whether flag states actually will prosecute violations occurring
far from their shores. Fxperience has shown that they usually do not. Moreover, many
ships flying flags of convenience seldom, if ever, visit their "home" ports. These
coastal state concerns are reflected in Part III of the Text.

Regarding innocent passage, it should be recalled that a state may take the
necessary steps in its territorial sea to prevent passage which is not innocent, one
of whose definitions is an act of willful pollution. Articles Z7-30 specify coastal
state powers as follows: When a coastal state has reason to believe that a ship
of any flag which is voluntarily within one of its ports or at one of its offshore
termi7gals has violated international standards, no matter where occurrin , it must
undertake an immediate and thorough investigation o t e vrolatxon an provide
immediate notification of the results of the investigation to the flag state  for
it to take appropriate action! and any states affected by the violation. The ship
cannot other 'se he arrested, hut the coastal state ~a p e t 't from sailing 'f
t presents "a excessive danger" t the marine environment - thi ho ld he req 'red

but may also authorize it to leave the port for the nearest appropriate shipyard
for repairs � this should be qualified in cases where "nearest" may be a substantial
distance. The coastal state's investigation may be aided by a provision permitting
it to require a ship it believes has rel.eased a discharge in violation of international
standards within an as yet unspecified distance from the baseline of its territorial sea
to give information regarding the ship's identification, last and next ports of call, and
anything else required to be given by the relevant international regulation. This infor-
mation may be requested by radio or other means of communication, even, apparently, while
the ship is in passage through this offshore area.

A foreign ship can be investigated and then, if necessary, arrested. by a coastal state
in the following cases: First, when a coastal state believes a ship in its ports or term-
inals has released a discharge in violation of int.eznational standards in an area extending
the unspecified distance from the baseline of its territorial sea, it may institute pro-
ceedings and arrest the ship  Article Z7, Paragraph 3! Second, a' coastal state may apply
these measures at the request of another state when a ship has released a forbidden dis-
charge in the unspecified distance from the baseline of the territorial sea of the re-
questing state, if the latter is a party to the Convention containing the international
standard alleged to be violated  Article 28, Paragraph 2!. This provision does not say
where the ship must be for the coastal state to act on behalf of the requesting state, but
presumably, the ship should be in its port or in innocent passage. Thus a ship in port may
be investigated and prosecutefi for a violation occurring beyonfl ~ but within a certain
distance of, the territorial sea; it may be investigated,~ut not prosecuted, for a vio-
lation occurring an!fwhere else at sea; and it may be investigated and prosecuted for a
violation beyond, but wzthzn a certain distance of, the territorial sea of another state,
at the latter's request.

Third, a coastal state may apply the above range of measures when a ship passing
through its territorial sea has violated the international standards  Article 28,
Paragraph I! This is not qualified by reference to "releasing a discharge," nor is
the location of the violation specified. Presumably, this paragraph is restricted
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territorial sea itself. A ship in innocent passage
beyond the territorial sea of that state, but within the

pi eked up at its next port a f c.al 1 at the request o f

Hlh' I '. t th coastal state in a somewhat anomalous position of havingHlhile tlris puts t e coas ath st te to enforce violations occurring in its affshore waters by
ship not otherwise proceedingth 'se proceeding to one of its ports, the coastal state is not entirely
h I I ' t rm of investigation, Under Articles 31 and 32, if a coastal statehas reason to believe that a ship navigating through the unspecilied area from thebaseline of the territorial sea has discharged in violation of international standards,the ship may be required to stop and may be boarded for inspection - even when it isst i I I within that qarca bcyound the territorial sea - provided that thc violation hasbeen of "ilagrant character causing severe damage or threat of severe damage to themarine environment" ar the ship is proceeding to or from the internal waters of thecoastal sr ate, that any such inspection is I imited to examinirrg documents the ship isrequired to carry by iritcrnational regulations, and that a physical inspection of thesh ip is t hen carried out only if necessary to confirm the suspected violation, A
coastal state exercising this right must pr'omptly rrotify the flag state of thesuspected violation and any measures taken. It should be noted that these provisions
limit the eriforccment actiori that a coastal state can take within its economic zone
only to iirspection o  certain cases, and only within a portion of the zone still un-speci fied. Morc generally, it would be very helpful, though maritime states wouldbe against this, for coastal states to have the broad right to prosecute ships entering
their territorial seas for vialations of at least international standards, no matter
where occurring. In a sense, this would treat violators as ecological pirates, subject
to arrest by a~n state whose waters they enter.

In exercising its rights of enforcement generally, the coastal state has a series
of logical obligations. Its rights may be exercised only by agents having the proper
authority, thc consular or diplomatic representative of the flag state must be immediately
informed when measures are taken against one of its ships' a ship may be detained
only by virtue of a court order and immediately released if the person responsible
pays the fine imposed' a ship may be detained only to the extent that it is not exposed
to excessive danger and that no unreasonable risks are created for navigation or the
marine environment, the coastal state must provide for recourse in its courts for loss
or damage result ing from measures taken when they exceed those which are reasonably
necessary in view of existing information, and the coastal state must not discriminate
in exercising its rights in form or fact against foreign ships  Articles 35- 38!. A
ship which is arrested or has proceedings against it must be immediately released if
a bond not exceeding thc maximum penalty for the violation is deposited; the ship
must not be released if it carrnat proceed to sea without presenting an "excessive
danger" to the marino environment, but it may be permitted to proceed to the nearest
repair yard available.  Article 29!

In addition, the arrest af a ship by a coastal state is carefully qualified by grant-
ing I'irst priority for prosecution to the flag state. Thus, when a coastal state arrests
a ship, or receives notification from another state to take measures, it must immediately
inform the tlag state of these facts, it must forward a report to the flag state,
and it must not institute proceedings other than the arrest of the ship until si<
months have passed frara the date of notification to the flag state nor at any other
t ime aiter that per iod if the flag state has previously commenced and not discont inued
proceedings. Coastal state proc.eedings cannot be instituted after three years have
passed from thc date of the vio lat ion and shall not prevent the flag state from ex-
ercising its own competence. If a flag state has init.iated proceedings, they may not
bc instituted by another state in respect of the same violation.  Article 2g! The
thrust of tlrese revisionrese provisions is to give the flag state a right of refusal, so to speak,
in taking measures against one of its ships. What may be more significant is that
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would undercut the rationale for giving coastal states the right to enact regulations
for offshore areas for subjects not covered by international rules or when the latter
are inadequate. Presumably, a coastal state can press its laws against any violator
in its territorial sea, but it could not do so for a violation of its laws occurring in
the unspecified area beyond its territorial sea or that of a requesting state. In
addition, a coastal state should be able to proceed against a ship which an investigation
shows to be in violation of non-discharge standards, Thc Text should here borrow
further from the Ship Pollution Convention, which does permit a coastal state to inspect
oil and chemical tankers while in its port to ensure they have on board the documents
certifying that they meet design and construction standards for their trade, This
may be d.one whether or not a discharge has occurred,

The Text should also open the possibility for an enforcement role to be played
by competent regional and global organizations. In addition to providing technical aid
to states to improve their pollution detecting abilities, international organizations
might, at the request of governments, carry out inspections and surveys, verify
documents, and assess penalties for violations of international standards. Qn their
own initiative, such organizations also should be able to investigate serious or
persistent violations of international standards and to transmit information to
appropriate parties of discharge violations detected by international monitoring systems.

Enforcement: port States in Internal Waters I'o the landward side of' the baseline
of the territorial sea lies the internal waters of a coastal state. While ships pro-
ceeding to such waters or calling at a roadstead or port facility outside such waters
enjoy the right of innocent passage, Article 22 of part II gives the coastal state
"the right to take the necessary steps to prevent any breach of the conditions to which
admission of those ships to internal waters or such a call is subject." Under current
international law ~ states may apparently sct whatever conditions they wish for admission
of ships to their ports, presumably including pollution control standards higher
than any internationally agreed measures. This being the case, a coastal state, pursuant
to Article 22, could s imply bar from entry to its internal waters or offshore ports any
ship not meeting thc conditions of admission.

This is environmentally significant, in particular because of the growing
popularity of. offshore terminals for unloading the cargo of oil supertankers, and
in general because only a relatively small number of port  that is, importing! states
could have, through their admission standards, a great impact on the pollution require-
ment to which h' p. carryi g hazardo us cargoes would have to adhere, ~e dless of the
status of coastal state rights, in other respects, over traffic in the territorial sea,
straits, and economic zones. However, Article 22 does not reftuire a port state to bar
from its waters a ship in violation of the standards - it onIy has "the right" ro do so.
It is also true that a state whose ships were so affected might raise a complaint under
Article 21 of Part I I, prohib it ing coastal states from imposing requirements on foreign
ships which have the practical effect of denying or prejudicing the right of innocent
passage. Pragmatically, it may be open to question whether port states would enforce
standards in this way at the risk of losing their shipping business,

Control of Sea-Based Pollution from Ocean Dum in

Standards. In addition to cargoes carried at. sea, the other sourc.e of pollution
from sittps comprises a te mate 'als uch as dredg spoils, sewage sludg, ind st ial
wastes, garbage, munitions, and some radioactive materials which are generated on land,
then loaded onto ships for intentional dumping in the ocean in selected sites as
an alternative to d.isposal on the land. Whether such dumping is harmful to the
ocea~ depends on such factors as the nature of the wastes, means of disposal, and
environmental characteristics of the disposal site.

Traditionally, the law of the sea has been permissive about the freedom of states
to use maritime areas as dumping grounds, but as with other uses of t.he sea, it is now
necessary to establish international ground rules for this activity as reflected in
national legislation. This has been done in several regional agreements and the
global Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
btatter  l972!g which formulates a dumping permit system and associated criteria for
designatefi categories of substances for n.ational application,

With this background, Article 19 of the Text requires states to establish national
laws and regulations, and take such other measures, as may be necessary to prevent,
reduce and control marine pollution from dumping of wastes and other matter, in order
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Enforcement . l: n forcement of the Bumping Convention is shared between 'flag states,
regarding their ships and aircraft, and coastal states, regarding ships and aircraftloading material in their territories ar dumping material within their jurisdictions.
As with the Ship po llut.iun Convention, "jurisdiction" is nat defined, pending any
results of tlie I.OS Conference, and coastal state enforcement does not extend beyond suchjurisdiction to reach dumping hy foreign ships which have loaded their material in other
states,

The 'f'ext fills this gap, as it docs to some extent for vessel-source pollution,
by holding that dumping laws shall he enforced by any state within its territory presumably including its land and territorial sca!, by the flag state regarding its
ihips and aircraft, by the coastal state on ships and aircraft dumping within its
econom ic zone and continental she l{', and by thc port state regard.ing ships and aircra ft
loading at iti iacilit ics or ofi'sharc terminals. It might, be noted that coastal states,
unl ike I lie prov iiions onship pallut ion, iiere have full power to enforce dumping rules
within th< economic zone, with no qual ii'icat ions a» location of a violet ion a certain
dis tune< from the sliore. States should hc required to include in any periodic reports,
as recommended earl ier, reviews of dumping act ivit les and enforcement action ~ and
competent intern, it ioiial organizations should have a role in monitoring Sites and
serving «i I'a ruins for the continual updating of dumping criteria.
;itandards and Bnforcement for Shi~gased Pollutian and Soverei n lmmun~it

A gcncral qualification to the above provisions on standards and enforcement with
regard to the control of poilution from ships lies in the doctrine of sovereign
immunity, which exempts military ships from falling under the jurisdiction of foreign
states. The rationale for this traditional doctrine is the desire of naval officials
not to hampor any operational mobility of their fleets that may be involved in adopting
discharge regulations and not to open their fleets to possible harassment by coastal
states enforcing suc.h regulations. The formulation of this doctrine in the Ship
pollution and Ocean I>umping Conventions has been carried over into Article 42  as
well as Articles 80 and gl of Part Il! as follows:

'I'he provisions /explained above/ shall not apply ta any warship,
naval auxiliary ar other vessel owned or operated by a State and
used, for the time being, only on government noncommercial service.
liowevcr ~ eacfi State shall ensure by the adoption of appropriate
measures not imlia i ring the operat ions or operated by it, that such
vessels or other craft sct in a manner consistent, so far as is
reasonable and practicable, with/ these provisions/.

This article is as meaningful as a flag state wishes ta make it, since the unilateral
decision of the state guides the extent to which its naval ships will follow
"appropriate" pal lutian rules. From an environmental standpoint, such exemption
is unjusti f iable.

Coastal states are nat entirely helpless, however. Traditional doc.trine is ex-
pressed in Article 30 of Part II, whereby a coastal state may request a warship not in
compliance with its laws and in d isregard of requests for compliance to leave its
territorial sea by a safe and expeditious route. Beyond this, warships ought to be
braught under the requirement. of full compliance with pollution standards, j ust 1 ike any
other ship ~ but in deference to reality, their exemption from foreign enforcement
action may continue.

Control of Pollutian from Activities On or finder the Continental Shelf and Sea Bed

while still a relatively small contributor of marine pollution compared to other
sea-based sources' activities carried aut ta garner the resources lying on or beneath
the continental shelf and ocean floor are likely to increase in importance in response
to expanding needs for energy and minerals. Since the facilities used to exploit
such resources may conflict with other uses of the sea and since more of this
exploitation is taking place under environmentally hazardous conditions, it is necessary



to inci.ude these activities within an environmental management system. Por purposes of
jurisdiction, the international community has already assigned exploitation rights
to resources of the co ntinental shelf - an extension of the continental land mass - to
coastal states, in the Convention on the Continental Shelf {I9$g!. The IpS Conference
faces the task of placing an outer boundary to the shelf and establishing a regime
for the sea bed area lying beyond the shelf, that is, the remainder of the ocean floor.

Standards. In Article 62 of Part llg the legal cont.inental shei.f zs defined as
the ou~ter e ge of the oontinentai margin, or to loo miles froa the baseline of th
terrjtpria1 sea where the edge does not extend that distance. Thus, the level shelf
I s at I east co-extens ive with the exclusive economi c zone and, with the except ion
in Part I I noted below, their reg "es for Pollut ion control are identical

45, 63, and 67 of part II clearly place sovereign jurisdiction over
regulation of exploration and exploitation of the shelf and economic zone sea bed

of the coastal state. Under Articles 48 and 66, the coastal state has
exclusive jurisdiction over and the exclusive right to construct and regulate the
operation and use of artif'icial islands, installations and structures in these areas.
It may establish reasonable safety zones for these facil.ities as long as they do not
cause interferen.ce to the use of recognized sealanes essential to international
navigation, while ships must respect such zones and comply with generally accepted
international standards for navigation in. the vicinity of these facilities and zones.

The regime for the shel f specifies that the coastal state shall take appropriate
measures for protection of the marine environment from pollution and ensure compliance
with appropriate minimum international requirements provided for in Part III and with
other applicable international standards {Article 68 of Part II!, On this subject,
Article 17 of Part III requires coastal states to establish national laws and regulations'
and take any other measures as may be necessary, to prevent, reduce and control
marine pollution arising from exploration and evploitation activities on the sea bed
and from installations under their j urisdiction, harmonizing their national policies
at the appropriate regional level. States are to establish global and regional
standards for preventing such marine pollution and make their own rules "no less
effective" than generally accepted international rules. Thus the international
minimum provides the bas is for national regulation for the shelf or sea bed through-
out coastal state j urisdiction; presumably, states retain the right to make more
effective laws and laws for matters not covered by international standards.

The point. of difference is that, as already noted, the provision for coastal
state jurisdiction over activities in the economic zone is not qualified by any
reference to international rules. This issue may be moot, since The legal shelf
will extend at leasr. the 200 miles to sea that the zone extends, but it should be
clarified for consistency. Another anomaly for clarification arises from the fact that
the shelf whose edge extends 200 miles or more is defined as beginning at the end of
the territorial sea; installations for such coastal states located within their
territorial sea should also come within the international minimum.

At an rate beyond. the continental edge or beyond the 200 zlie limit � that is,
beyond the limit s of national j urisdiction � I ies the area of the sea bey

the "common heritage of mankind," under the jurisdiction of an international Seabed
Authority established in part I. part III defers to this organization by simply
noting that provisions regarding measures to prevent, reduce andduce and control marine

Pollution from exploration and exploitation activities of thehe international sea bed

»ea are containe in Part I {Artzcie Ig!.

The Authority is the Text's one fling at setting up a true supra-national insti-
but it is not likely to come through whatever remains of the Conference in

precisely the same form as in the present Text. Essentially, it re ect reflects the desires
f developing countries for an organization which would itself exploit sea bed resources

{t»»gh an organ of the Authority called the Enterprise! or would license other
sta« or private entities to do so, under its control. Industrialized countries, who

ss the technology needed to carry out sea bed activities, are wary of such a
frmaework, with its Assembly based on one state, one vote, and its powers to govern
»o may develop what resources with what impact on relevan Pvant worlfi market prices.

"~~~ing a water OPEC these countries prefer a system in whicin which states and their
ery ization would serve as a clearing-' ' ens have direct access to rhe sea bed; the organizati d" "s«or development licenses, but would not control prie prices or roduction rates an

" " d be guided by a small Council on which these countr ies would receive their due
Eoth models feature some proportion of revenues earned grned bein distributed by

he I lternational body tb devel. oping nations.
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o'rit in the Text comes through unscathed, it contains
ions which could be carried through to whateversome interesting enviro nmenta1 provisionr es from t e negotiations. In any event, the current

organization finally erne g bly and a Council It has full plenary powers t~ o
Authority makes use of both an Assem ac.tivities, including the erection, emplacement,
control activities in iits area. T ese'nstallations, are to be carried out subject to
and removal of station yar and mobile insand supervision of the Authority and provisions

As it determines, the Authority may conducte re ulations an

of the Text  Articles 5 nd 16 of r persons controlled by them, using any form of
activities directly g t and effective control over such activities  Arti cie 2 ?hrou h states or P

association which A th rity consisting of all members, is its supreme
uidelines and issuing directions of a genera'I

policy making organ, eestablishing genera gendatians on any matter within the scope of the
nature. It may discuss andd make recommen

Text  Article 26 of I'art I!,
b tanrive provisions is toward exploitation of area

of' t.he marine environment takes place within this contexthrust of the su stan i
1' f "General Princ pie

f the world economy avoid d
tional

rin the development o

se, and ~q~it~bl~ shari
ot develo ing countries, r

The Authority is also h
rage act~vit~~s in thc area and to secure the

f' us from them  Article 23 of Part I ! .maximum financial and other bene its rom e

As fax the. environment, the Authority is to take "appropriate measures" for the
l t t ot international rules for activities in the area regarding,

among other hazards' the prevention of pollution, contamination, and interference with
the ecolog ical balance of the marine environment, including the coastline, with part.i-
cular attention to the extent to which such activities as drilling, dredging, coring,
excavation, and waste disposal, and the construction and maintenance of installations,

1' s r d other devices related to such act ivities have a harmful effect on the
marine environment  Article 12 of Part I and Article 12 of Annex 1 o ar !.to Part I . In
addition, the Authority is to encourage general survey operations by any entity which
meets its environmental protection regulations, and may open for evaluation and exploi-
tationn sea bed areas it determines to be of commercial interest, though it may refuse
to open any part s! of the area when available data indicate the risk of irreparable
harm to a unique environment  Article 3 of Annex 1 to Part I!.

Inst.itutionally, environmental rules originate in a Technical Commission of 1 5
individuals among whose qualifications is experience in ocean and environmental sciences
and mar i time safety . This group submits technical and operational rules to the Council,
keeps them under review, recommends amendments, prepares assessments of the environmental
implications of activities in the area and evaluates these implications before recommending
rules, prepares special reports at the request of' the Council, supervises all operations
in the area, and notifies the Council of any failure to comply with provisions of the
Text, prescribed rules, and contract conditions, with recommendations on measures to
be taken  Article 31 of Part I! .

The executive organ of the Authority is a Council of 36 members, of which the
commission is ono unit. Six of the Council seats are reserved, among others, for
members with substantial investment in, or advanced technology used for, exploration
and exploitation of the area, decisions on important issues require a 2/3 plus one
majority, 'I'he Cauncil approves and supervises activities of the Enterprise~ approves
and controls contracts, adopts rules recommended by the Commission concerning protection
and preservation of the marine environment, and makes recommendations to states on
pol,icies required to give effect to principl.es of the Text, It. is thus the Council, with
its weighted proportion of developed states, not the Assembly, which will make
decisions on specific environmental rules,

There are some progressive features of this scheme, including the quasi-legislative
funct'ons of the Authority, its control of activities of state enterprises and private
entities, the preparation of environmental assessments, reports, and studies, continual
updating of standards, provision fax. marine sanctuaries  though the " irreparable harm"
standard is too strict!, and establishment of a Tribunal.  explained below!. Many
of t ese proposals ~ould be compatibl.e even with the or anizing model favored by
develo ed countriesp ries, or with whatever compromise may emerge. However, whatever

en wi e o g

the de ree of successg ess of the Authority as a functional supra-national organization
there is ood reason fg on for concern about how well the marine environment will be protected
in its area ot o erations
reason. The sim le fact

p ations, as there would be about any weaker entity and for the
one whose purpose is resourcp fact is that the Authorit is not an environmental organ"ati

p p ' - resource development, as reflected in its principles and



What is needed at this level as much as within countries, as previously noted,a Iis a separation of environmental functions from the Council s other dut.ies, The
Technical Commission should be an autonomous unit of the Authority with full powers
perhaps under the control of its own governmental board of directors, to make environ-
mental assessments and regulations, which would not require further approval by the
Council. The latter cauld proceed with its mission, but instead of environmental rules
adapted to the goal o f maximum exploitation, the latter take place in the context of
preservation af the marine environment. Ideally, of course, a sea bed environmental
body of this kind ought to be part of a more general international regulatory organi-
zation for the ocean.

In a sense, this discussion is moot to the extent that the Authority, even ii
established, may not have much ta do. The greater part of the resources available
to present technology will lie within the area assigned to states, that is, the
continental shelf down to the margin. Yet, the Authority's role is important because
of the connection between the international minimum guidina national development. of
the shelf and the fact that the Authority would be the major forum ior establishing
this minimum. Thus, any factors affecting the elaboration of its own rules thereby
also influence how the environment of the shelf will be treated.

One other missing component in the structure of the Authority is any role for
private interests. For all the thrust it might give to international functionalism,
the Authority itself i» rooted firmly in the nation state. The LOS Conference here
has a chance to contribute to transnationalism, if it will, by including in the member-
ship of the Council private groups, both corporations and environmentalist concerns;
their seats could be rotated just like those af the state members of the Council, If
that is too radical, private groups should at least be given a significant advisory
role to the Council. In practice, of course, resource developers are likely to play
such a role in any case. This role should be formalized in the Text, and the way
opened for environmental groups ta play an equivalent part.

Enforcement, The only provision for states in the shelf area is that they have
thc riig t to enforce ia a adopted in accordance with the Text for the protect'on and
preservation of the marine environment from pollution arising from exploration and.
exploitation activities of the continental shelf  Article 23!. For its part, the
Authority, in cooperation with flag states, is to enforce rules it adopts on marine
pollution arising from sea bed activities in its area.  Article 24!

More specifically, in Part I af the Text and analogous with the International
Atomic. Energy Agency, the Authority is given the right to establish a staff of in-
spectors to examine all ac.tivi ties in the area for compliance with the Text, rules
prescribed pursuant to it. and terms of .anv contract with the Authoritv. The
inspectors must report any non-camplianc.e the Secretary-General, who immediately
notifies 'he Council and Technical Commission Chairpersons, After consultation with
the party concerned, the Secretary-General can send inspectors into the territory of
any party and into the sea bed area and any installations established in it; the
inspectors have access at all times to all places, data, and persons who deal with any
activity in the area pursuant to the Text and any related records.  Articles 40 and
41 of Part I! Whether the "consultation" called for gives parties the right af veto
over inspections muct be clarified - it would be important for inspectors to have the
right to pay unannounced visits to national and Enterprise installations.

This inspectorate would be an important contribution to functionalism, especially
the global enforcement of global standards and particularly since the scope of the In-
spector's potential area of purview includes the "territory" of member states  and not just
their continental shelves!. Presumably forays into members" territories would be to check
on violations of Authority rules within its area, and not on how states were applying inter-
national standards on their continental shelves. The Authority should have the right to
comment on the latter, and ideally it should be able to inspect and enforce international
standards against installlatians under coastal state jurisdiction, on its own initative
or in cooperation with the state.

Finally, a state may be suspended from membership by the Assembly upon recommendation
by the Council for gross and persistent violations of the Text  Article 68 of
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Its members will have every interes
its link with economic bencf.its for
the environment, but its protection
Commission of experts may recommend
but nothing requires the Council to
it not to. In any c.asa, the Counci
regarding the environment.

t in maximum exploitation of the area because of
them. They may not necessarily be indifferent to
is not their primary purpose. The Technical
perfectly respectable environmental regulations,
follow them, and there may be great pressure on

1 will define the "appropriate" measures to take



I o n o m 1 c b e n e f i t s d i s t r i b u t. e d b y t h e A u t. h o r i t. y, t h i s c o u I d
Part I I . Depending on t ' that the Technical Commission can make to thei . Recommendationsbe a potent sanctIon h les and contract conditions co~ld include
Council for f'ailures p ". d- supposedly a full or partial revocation ofr s to corn ly wit ru e
measures short of »sp n t or the payment of a fzneension inclu ing,
a contract, or r.he right to make a contrac

d tt the enfo~~~mentAs with Stanti;Ird Setting e
but COmhlned wit
but comhi d th the duties of an autonomous environmental

lt Clear in the aboVe prOViaianS W at ehat the Secretariat inspecto-r- i ey
«nd the Enterprise itself to have violated the rules. This factor' adds tol - th* Commissio n and Council might feel to enforce too strictly th

environmentai constraints on res
t I - tr ints on resourCe exPloitatian of any kind in justifying

seParation of en orcement an
f ment and accompanying monitoring tasks from other Authority

~Liabiiit and Ca~a n. at' n
»eI stat 's responsibility to Protect the marine environment

mal Inc Iollut lan and eSpeCially, enaureCauSe damage, elSewhefe a COIllprehenaiVe
something on the liability of' a state for damages so caused

I.lability plays SOVeral rales in bath natiOnal and international law. MOStobviously, it facilitates the recovery of cost s born by parties suffering damagefor which they are not to blame by imposing these costs for things like repairwork or removing the harmful substance on the persons at fault. For persons engagedin rlak Creating actiVities, liablility iS a Warning tO engage in their enterpriS eSwith due care, or else be required to compensate anyone suffering damage from them .biahility is also a sa»ction, a punishment, against those violating pollution regulationsin situations where harm results, and thus is one component of enforcement which willhopefully stImulate the observance of such regulations, lt is always preferable to
avoid environmental damage in tho first place then to figure out who must pay what
to WIIOm a fte r the deed iS dane. Liability Can neVer take the place Of preVentiVO
measures, but it is an important supplementary tool that may provide deterrence
against carelessness.

There da exist specialized treaties relating to liability for nuclear damage
and oil pollution damage from commercial ships  not in force! and several petroleum
inter- industry agreements as well, which provide funds and accessibility to national
courts f' or those harmed by pollution damage. Controversy in the internationalcommunity revolves around the nature of the liability, scope of compensation, and
location of damage.

In cases af ordinary liability, the injured party must prove that the damage s
caused resulted from the fault or negligance of the defendent. Lfut in response
to the risr of technologically large, hazardous ventures, whose mere operation may
eXpOSe in»<ICent peOple and the enViranment tO SeriOuS harm, the cOnCept Of StriCt
l lab I i ty has developed and is reflected in nuclear and oil 1 iabl il ity treaties . Mere,
the presumption af fault is placed on those responsible for the activity causing harm;
they must rebut this presumption, using a specified, limited number of defenses  such
as act of war and natural disaster!, The idea of absolute liability uses the same
justii icatian as strict liability � it is unfair to place the burden of proof and
of lit igation on a party injured from the undertaking of an ultra-hazardous activity
hut eliminates all defenaeS, RegardleSS Of fault, the defendent iS reSpOnaible
as part of the risk taken in operating an activity which places a potential social
cast on the community . Such a concept, already used irl a tl eaty on damage
objects launched inta space, obviously'puts a premium on those in charge of a
hazardous activity to proceed as safely as possible.

WhateVer the fOrm of liability, there lS uaually a raOnetary Ceiling On
amount of mone that c.ay that can be claimed, whether or not the damage in fact caused in a
p exceeds that ceiling, As to location of damage, the oil pollutionarticular case exceeds th
t.reaties apply onl ta har
states' and not to areas be on

pp y y o harm occurring to the territory or territorial sea of ~ember
e s beyond such jurisdiction  economic zone or high seas! .

s«p y repeats the admonition of Article 4 that
or COntral ta areaS  Inel dpreVentlng damage fram actiVltieS under their juriSdlctianother States, adding that . g marine enVirOnment! under the jurisdiCtian Ofare liable to othe'r states f ance "ith principles of international law, statesoriginate on land or a�y�he " ge The "activities" of concern may thusincluding flag ships and sea bed install.ations,
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and the state is responsible whether the enterprise is public or private.
It is otherwise left to internati.onal law to specify the nature and extent of liability,

Further provisions on liability to areas under national jurisdiction from ship-
based pollution may bc found in Part II, As part of the quid pro ~uo noted above,
if a shi.p in innocent passage does not comply with the laws and regulations on navi-
gationn, it is liable for any damage to the coastal state, including its environment .
any nOnCOmplianCe irOm a warShip in innOCent paSSage, inCluding StraitS, with any laWS
and regulations of the coastal state, Text articles, or international law causing any
damage to the coastal state and its environment puts international responsibility on the
flag state  Articles 23, 32, and 41 of Part II!. The provision on non-warships is
unnecessarily limited to violations of navigation rules, nor is it clear whether the
laws comprehended may be national and/or international - the broader formulation used
for warships should be followed here as well, For its part, if in applying its laws,
a coastal state acts contrary to provisions of the Text and loss or damage results
to a ship in innocent passage, that state must compensate the ship owners. Liability for
damage from ships transiting the economic zone to coastal state interests in the zone,
territor'ial sea, or coastline would be covered by the general principle of Article 41,

For areas beyond national jurisdiction., Article 41, drawing on Principle 22 of
the Stockholm Declaration, holds states responsible for activities under their juris-
diction or control that cause damage to the marine environment of such areas, but
nothing further is said about state liability for such damage. Instead, states are
mandated to cooperate, when necessary, in developing criteria and procedures for
protecting the marine environment, including determination of liability, assessment
of damage, payment of compensation, and settlement of related disputes. However,
statqs and international organizations are both responsible and liable for damage
ca~sed by activities in the sea bed area which they undertake or authorize, although
a defense in any proceeding may be based on a claim that damage is the result of an
act or omission of, as the case may be, the Authority or a contractor.  Articles '17
of Part I and 19 of Annex I to Part I! There is no restriction on the location of
such damage by activities originating in the sea bed area.

Except for the sea bed rules, the provisions on liability in Parts II and III are
essentially holding actions, marking no advances in this subject, It is important
that states be held responsible for damage they or entities registered in them cause
to the high seas, but the nature of liability entailed is left under a vague injuction
for states to work out whenever they see fit. While the Text cannot carry detailed
rules on this complicated subjec t, any more than on pollution control regulations, it
could list general principles for states to spell in ensuing negotiations.

Such principles could include the following: Most basically, the absolute
liability of states, together with the owners or operators of enterprises and ships
registered with them, for damage caused anywhere in the ocean from hazardous activities
originating anywhere on land or sea, such liability to comprehend not only damage
costs, but costs of pollution removal and of restoration of the viability of the
impacted environment; the absence of a monetary ceiling on potential compensation, or
if necessary, determination of a ceiling on the basis of maximum feasible damage
from the activities covered; the obligation of states to ensure access to their
courts by claimants; the right of initiation of or intervention in proceedings before
a court by other states, competent international organizations, and private groups,
even if not directly injured by the damage at hand and even if no damage to state
territory has occurred, acting in the name of the international community; the right
of states to impose higher than international standards, or supplementary rules, for
liability regarding marine environments under their jurisdiction, and flag ships and
installations registered with them; and the establishment of international compensation
fund s!, as already contemplated for oil pollution damage, particularly regarding
harm which cannot be traced to individual sources or which is born by the international
community as a whole, such funds to be based on allocations from users and exploiters
of ocean space and resources.

Dis ute Settlement

Undergirding a comprehensive treaty should be provisions for settling disagreements
on its interpretation and application. Disputes could result from charges that a state
or international organization has failed to live up to its basic obligations, failed
to enact appropriate pollution standards as required, enacted or enforced standards
in a discriminatory way, failed to hold entit ies reg istered under it to relevant
standards, or failed to pay due compensation for damage for which it is liable.

The Ship Pollution Convention provides for compulsory arbitration. at the request
of any party to a dispute, if it cannot be settled by negotiation. No proposals for



in Part III of the Iext, though this is anticipated by Article
es on the interpretation or appl ication of thc Text regarding

marine environment are to be resolved by sett lcmcnt procedures
ition ~ a working paper on dispute settlement issued after the
notes tho possibility al a special body to handle pollution
n fact-finding and make recommendations for later review.

dispute set tlement are
44, by which any disput
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I'art I dacs inc lude a set tlement for the sca hed area ..Iurisdict ion over the
in'tcrpretat ion or appl i cat ion of the Text or i ts subject mat ter, its rules and
regulations, and the terms and conditions of a contract lies with a Tribunal of nine
judges, A dispute betwccn the Enterprise, a contracting state, or its nationals
 whether or not di rectly connected with a prelect! should first hc solved by means
of their own cho ice. Within one month of i ts commencement, i f not resolved, allY
party to the disl>iitc may inst itute proceedings before thc Tribunal, which may also
consider complaints f'rom a party of t.he legal ity of' Council measures. Thc latter
may be declared void, lrihunal judgements arc final and binding, the Tribunal may
give advisory opinioiis, arid it iaay order prov is ional mcasurcs, a ftvr seized of a
dispute, to preserve thc rights of' parties or prevent serious harm to the marine
evnironment.  Articles 32, 53, 57-60 of part I and Article 20 of Annex I of Part I!
I t sliould bc rcca1 led that I'a i lure to comply with the Text can involve various
sanct ions, including suspension of' membership.

These provisions provide an excellent model tor the Text as a whole, which
should ~ similarly ~ require compulsory arhitrat ion before an independent court
preferably one alii ci al izid iii ciivironmental al'fairs, not the International Court af
.Ius t ice - ace< ss by lii. i v it v part i ca, and prov is iona I mciisurcs .

Otlicr  .'oiivciit ions

On thc relationsliip of the Text to other treaties, provisions of the former are
without prejudice to specific obligations assumed by states under special convent ions
conc luded previously on prevention of marine pollution or to agreements which may be
concluded to furthvr thc general principles of' the Text,  Article 45!

International Marine Enviroiiment Or anization

e centerpiece of many oi' the proposals from non-governmental sources for a
of the sea has been the elaboration of a new ocean governance institut ion,

as! ly d iverse or devoted particularly to the marine environment. Fxcept
sea bed, the concept of an international marine environment organization,
at tached to the IIN, i s conspicuoiis by its absence in the Text, although the

cal unity of the ocean and the necessity for the internat ional community to
tiic cxcrc ise by its memliers oi their custodianship role of the ocean lead
il i l o c 't i o i'i

Th
new law
functio
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perhaps
ecologi
oversee
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Such aii environmental «geiicy could carry out, within the broadest possible area
of' the ocean, al I the respons ibi 1 it i ex previously described. For example, it wauld
prepare periodic indicative ~ ocean-wide plans for uses of the sea and their impact
on the control and elimination of marine pollution; besides its own assessment of such
uses, the plan could comment on asscssmcnts of states and other international organi-
zations and should include relevant economic and technological trends and forecasts.
The organization would also formulate minimum iiecassary measures for dealing with
a ll sources of marine pollution  or, for the land ~ at least those sources located on
thc shore side of the coastal ziini I; miike iiispections of and carry out enf'orcement
actions against national and international violators of these measures; issue permits
for ocean dumping of land waste» and iertif'icates of environmental fitness to ships;
carry out sciv»tific rcscarcli and monitoring, and systematize such data fram similar
state programs; Iirovide tech»ical assistance to states; take preventive measures in
cases of dangerous polluting inc ideiits; estab lish marine sanctuaries and special
areas; initiate proceedings in national courts to ensure implementation of pollution
reg«lat iona and to liririg suit for damage to the mariiie environment; and offer final
and binding settlement procedures for disputes, including fact - finding and mediation
services.

The organization could aiso certify the competence of private groups to act
in the name ol the community in requiring states and other actors to live up to
their obligations, and it would include representatives from such groups in its
membership. Private groups, which might include for example, the Marine Environment
Working Group of the International Assembly of NGOs Concerned with the Environment
 a body that holds parrel meet ings with UNEP! and the International Petroleum Industry
Environmental Coiiservation Association, would hold seats throughout the subsidiai'y



orgrgans of the organization and take part in all its activ't
trransnational s take a 11 peoples have in The viability of the acean commons. Th allo-ivi ies ~ in recagnitian oi the
ca i a»d duties by international treaty to pri t. t.'

Ior example, of treaties on settlement of investment disputes and
.tablishment of. an internet.ional i'und far oil pollution liability.

there is no chance whatsoever that states at this EOS Conference wish ta
such a route, which would amount to turning the Conference into a constitut.ianai
far the ocean. States lack the political will and the time, most of their

ff rts to date having been devoted ta establishing rights to exploit offshore resources.
positzvely, the c.ommunity is not devoid of institutions that are exercising or

auld exercise de facto management duties for the marine environment. on a global level,
though they da nat form a neat functional package or undertake the whole range of
activities possible.

noted earlier, interest in land-based sources o f marine pollution is scattered
mong several regional and global agencies. The "lead agency" for establishing minimum

standards might well be the UN Environment Program, which has shown great concern
for the subject, though it will need stronger funding and additional personnel far this.

of pollution from continental shelf and sea bed activities will be lodged in
Authority, if it maintains the operational status which developing countries wish

hopefully, if if. is revised with the reforms suggested above.

For ship-based pollution  including acean dumping! ~ IMCO has taken on increasing
and i' in fact, the only current international organization with regulatory

powers directly relevant ta marine pollution. However, IMCO has undergone criticism
as an organization too closely tied ta maritime interests to be effective in environ-

affairs, Its original job vas to facilitate the flaw of maritime commerce by
promoting international cooperation an standards and recommendations for the satety of
life at sea, navigation, and shipping practices in general. Only since the T C
disaster af 1967 has IMCO moved toward a substantial role as a forum for the negotzatron
of rules on abatement of marine pollution from ships. The locus of discussion was the
Maritime Safety Committee, a powerful shipping club of 1.6 states, including the major
maritime powers which reported in turn to the IMCO Council of 18 states. In response
to complaints about the obvious potential for conflict of interest, the IMCO Assembly
in 1973 created a Marine Environment Protection Committee  MEPC! to coordinate and
administer IMCO activities in pollution, This group, for example, will consider amend-
ments ta the Ship Pollutian Convention and enforcement measures for it. In the context
of a general overhaul of IMCO, the Assembly in 1975 moved to make prevention and control
of marine pollution from ships ane of the basic purposes of IMCO and to make the MEPC a
permanent organ, empowered to consider "any matter within the scope of the Organization"
co'ncerned with prevention of ship-based pollution. Whether these changes vill make a
difference remains ta be seen. I am not certain if it will still be necessary for
MEPC to send its recommendat ions through the Council  ta the Assembly! and if pal lut ion-
related issues of navigation and accidents remain with MSC  they should not!. In the
light of IMCO's record, the appropriate stance is benign skepticism.

In any case, the community must build, perforce, an what exists. Indeed ~ this is
~~couraged by Marine Pollutian Principle 22, which recommends that international action
on marine pollution be taken through existing bodies, within and outside the UN system,

far as 'ossible. pragmatically, then, since the I.OS Conference is not going ta set
up a ~ew ean-wide environmental group, it should urge present competent organizations
to take on, where they do not. already do so, the kinds of functions outlined above, In
particular, they should arrange consultar.ive status for private groups and provide a
forum for the express ion of their views, issue assessments of environment-impacting
ctivities and reports on the environmental adequacy of programs and plans of member

'tates, continually update and enforce prevailing international standard
on the capacity to participate in nat.ional legal or administrative forums, wiien
" cessary, on behalf of community interest.s,

<onciusi

that the Text is only a provisional document which may undergo various
nges as it evolves through further drafts, it must be saide said that on balance, the

"Prehensive provisions devoted to the preservation of thethe marine environment are

Whether one is optimistic or pessimistic aboutic about the Text depends,
y. e e n As noted at the beginning.ge P»t an one's expoctat.ions about the Conference. s na

»s PaPer the ambience af the Conference and the ci'e c ircumstances af its origin
e not wholly favorable to environmental. concerns. Rel ' y p1 R lativel s caking, then, it. is

d to see some posit.ive el.ements in the Text,



include the fundamental obligation to protect and preserve the
v I r a nm c n t b y t h e p r e v e n t i a n o f a I I s o u r c e s o f m a r i n e p a I I u t i o n, w h e r e v e r t h e ymarine enviranmcextension of state responsibility for pollution damage ta areas beyond
'ur,sdiction, and the obligations to Provide technical assistance and under-

assessments. It is helpful to establish the right of a coastal
to arrest a ship in its port for violation of international discharge standardsstate to arres

occurring in atzonal Seabed Authorzty to set and enforce pallutzon rules and carry
assocyzted activities within its area provide an important madel for the operationout assocra eof other maritzme organizations

olding uP the ideal
nationa zronment organzzatzon as the only crxterzon far Iudgment there zs much
the Tez«o�id do within the confines of the present internatzonal system which it
daps not do, Some of the problem may be due ta inconsistencies in language which
will be clarified in the course of additional drafting, but there are also some
real substantive problems.

First the obligatian ta take measures ta prevent pollution is qualified by
odi.sposal and capabilities" clause, and more generally, by a.n affirmation of the

right of states to exploit their natural resources. Such language, especially when
used I'or the vital land-based sources of marine pollution, leaves too wide a gap far
evasion by states of their fundamental duties. Ii anything, the Text should stress

inclusion by states of coastal zone management  land and water use! regimes
«it.hin economic devel.opment plans.

Second, the Text should provide for the right af internatianal actors ta take
part in administrative and judicial proceedings within a state regarding the preparation
of contingency plans and environment impact assessments. More generally, procedures
foz commentary, consultation, and feedback should be permitted in the context of
maritime planning by states and international arganizations, including challenges to
the adequacy of standard setting and enforcement measures, or the appropriateness
of marine-impacting projects, This procedure must be backed up by provision for
the compulsory settlement of disputes before a permanent tribunal, yet to be spelled
out in the Text,

Third, the Text is either inconsistent or inadequate in the links drawn between
national pollution measures, especially for the land, and internationally agreed
standards. This is no acc ident, reflecting cantinuing disagreement between coastal
and maritime states on t.he extent ta which the former may formulate poll.ution control
rules in various offshore zones. The Text should adopt as a principle applicable
throughout all areas under national jurisdiction or control that national rules must
give effect to international ones, if any exist, and may exceed them in rigor, for any
type of standard and on a non-discriminatory basis, as long as provision for inter-
national cooperation, consultation, and dispute settlement is made. This formulation
seems best designed to match the characteristics of ship traffic to safeguards
necessary ior protecting any given maritime coastal area. In addition, tha Text
should modify the right of sovereign immunity ta the extent that warships are
required to obey all relevant standards.

Fourth, the Text should adopt an equivalent simple principle permitting the
coast.al state to investigate and arrest, and bar from its ports, any commercial
ship traversing its territorial sea that has violated pollution standards of an!' typ
any"here at sea. The Text. does not go this far, but the assurance of apprehensian
y »me state, somewhere, should ga a long way toward deterring routine violations

especially by flag of convenience ships. States providing such pollution
havens aha~id also be explicitly subjecr. to deprivation of rights under the Text.

Ft«h> more extensive provisions are needed for liability and compensation in
"" 'f pollution damage, ta comprehend bath responsibility and liability resting

es »d international organizations for damage to the marine environment

selves or
w't»«r beyond national jurisdiction as a result of activities undertaken by them-

their nationals anywhere on Earth. The Text should also specify that
dama e
with na co

g rom hazardous enterprises zs assessed on the baszs of absolute Ilabilzty
vzolatzan

pensation ceiling, Such principles would further the sanction against
standards and provide adequate sums for dealing with the afte'rmath

harm caused.

Sixth
Authorit s

the environmental functions contained within the International Seabed
y should be separated out and put within the aegis of an autonomous body
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whose regulations would be mandatory on Authority development units. The kinds
of tasks already given to the Authority should also be adoptpd by other maritime
regulatory organizations, The Text. must also be altered to permit unannounced in-
spections of coast.al installations by the Authority.

Finally, the Text should give explicit recognition to the role that private
groups can play throughout the functions it envisions as obligatory for states and
international organirations. Preserving the marine environment. is a transnational
effort, in which use can be made of the skills and concerns of non-governmental actors.
pirect participation of such actors, with international ]egal rights and duties' is
not unprecedented, but by giving them full sway as co-partners wj,th public actors
in implementing its provisions, the Text could mark as important a step in the
evolution of the international system as the Treaty of gestphalia did for the
transition between the medieval and the nation-state systpm.
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