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I NTRODUCT I ON

The measurement of the territorial sea of any state would be a relatively
simple, almost mechanical, operation were the low water coastline of a state to
constitute the sole baseline from which the territorial sea could be measured.
international iaw and custom, however, have provided for many exceptions to an ab-
solute rule of mainland shorel fne. Certain of these anomaf les are codified and
are considered to be conformable, even though they do constitute "specfal circum-
stances". They are, In effect, aberratfons to the use of the natural coattaf
basel lne of a state for the purpose of determining the territorial sea of that
state.

The 1958 Geneva Convention on the Terrftorial Sea and the Contfguous Zone
speci ficaliy deals wfth certafn of these special circumstances. 8y no means does
the Convention hint of all var'lations whfch states have claimed to date, and probab-
ly will conceive ln the future. Nevertheless, the speciaI circumstances which
have been raised at Geneva concern:

I! closing lines for rivers;
2! closIng lines for legal bays;
3! means to treat over-large bays;
4! straight baseiines for deeply Indented and cut into coasts;
5! straight baselfnes for fringing islands, I.e. coastal archfpelagos;
6! other islands, Islets and drying rocks as basepoints;
7! historic bays as fnternai waters; and
8! waters involving a domfnant historic-economic dependence of the

local inhabitants

Other instances of special circumstances have been raised by states and by courts
ln their attempts to ajudicate disputes over and under the seas. The international
Court of J ustice in the North Sea Cases, and the International Law Comm'Ission In
the preparatory work for the Convention and the Conventfon on the Contfnental Shelf,
have dealt with special circumstances. One of the most difficult of those dis-
cussed, but not settled by the Commfssion, concerned mfd-oceanfc archipelagos.

The authors hope to dfscuss eventually the entfre range of geographic and
economic factors whfch may be considered to constitute special circumstances for
the sea and the seabed. In this present paper, however, fnterest has been concen-
trated on four major geographfc fssues which the Convention on the Territorfai
Sea has failed to deffne precisely or which ft has avofded entirely. These four
issues are:

I! the determlnatfon of naturaf entrance points for bays and
rivers in whfch the language of the Convention ts subject
to varying fnterpretatfons;

2! objective criteria for the construction of an equitable
system of straight basellnes about a coastal arch fpelago
to suppfement the vague guidelines;

3! a proposed system of basellnes about a mfd-oceanic archipelagos
which preserve the geographic cohesion of the entity, whfle
protecting the historfc rights of passage; and

4! baselines about atoils, whfch were discussed by fhe lnternatfonai
I.aw Ccernissfon but not by the Conventfon.



The issues are raised to determine if objective criteria and standards may
be established to balance the historic interests of the coastal states with those
of maritime natfons. Most of the technfques have already been employed; some
have many examples fn state practices whfle others have had limited use. While
several of the concepts have been utilized by departments of the United States
Government, the authors advance them in this form In the hope that suggestfons
and comments from the readers may Improve and clarify the techniques. The papers
should not be deemed to represent official United States Government approval.

The basic rationale for claims to specfai circumstances, we belfeve, ls not
to extend greatly the claimed terrftorfal sea of a coastai state, If this were
indeed the basic intent, a coastal state would better and easier accomplish this
effect by extendfng the breadth of fts terrltoriaf sea. Rather, the condition
of special cf rcumstances alms to include primarily within the Internal--and less
rarely within the territorial-craters of a state adjacent areas of the sea wnlch
are closely dependent on, If not directly subject to, the regime of the land.
Special circumstances, ln effect, are to be determined where the geography of
the coastal or insular waters deviates markedly from the norm and where, for
the sake of an equftable al locatfon, a special regime must be provfded.

In virtually every instance, an artfficfal basel fne must be provided to
"close" these specfai waters,

Strohl, In The International Law of Bays, theorfzes that "there turks the
thought provoking social question whether dominion over sheets of sea water near
the coast stems from man's use and need for these waters or from hfs avarice or
uncompromisi~g desire for exclusive ownership."1 There should be no cause for
question or purpose, ff "specfal circumstances" are appl fed fn a proper manner.
The land-sea relationships of the waters in questfon should constitute the proper
basis for theIr fncornoration within a state's domaIn.

IStrohl, M. P., The Internatfonai Law of ~Ha s, p. 9, The Hague, I963.



ON THE CLOSURE OF BAYS ANO RIVERS

The Geneva Convention on the Terr itorfal Sea and the Contiguous Zone pro-
vides fn Articles 7 and 13 for the automatic, f.e. self-executfng, closure of
bays and rivers for the determination of the base  ine from which the breadth of
the terrftorial sea fs measured.> in contrast, Article 4 requires that strafght
basel ines be plotted on officfaf charts to which due publicity must be given.
The configuratfon of bays Is general ly delimited in both shape and size whi le the
rivers must rely on the general understanding of their nature. No specf flc dimen-
sions of conflguratfons are noted in the Convention with respect to rivers ex-
cept that they must flow directly into the sea, I.e. not through a bay or an es-
tuary. Whlfe certain other features may presumably be confused with rivers, the
problems obviously did not trouble the negotiators and need not be deemed serious.
Article l3 states simply "If a river flows df rectly into the sea, the baseline
shall be a straight Ifne across the mouth of the river between points on the low-
tide lfne of fts banks." No width maxfmum ls noted and, for major rivers such
as the St. Lawrence or the Amazon, the length of Ifne could presumably exceed the
maximum limit speciffed for a bay-closing line.

A major problem remains without guidance: if these features are enclosed
automatically by baselines fnto the Internal waters of a coastal state without
the need for enactment fnto public law and without the need to be published on
offlciaf, publicized charts of the state, how may a mariner know, without question,
The precfse posftlon of the closing Ifne2 A glance at any chart wfll show a mul-
tiple choice for closure and the selection of the wrong line could result fn the
violation of the territorial sea of' the coastai state. There is no doubt, as a
result, that objective crfteria must be established for the proper selection of
the sofe, correct closing line or The Convention must be changed to require the
fines to be charted by the coastal state.

BAYS

The principal problem f nvoives the selection of the "natural entrance points"
of bays. From the fanguage of the Conventfon and the earlier Report of the Com-
mittee of Experts, it appears obvious that bays are deffned as two dfmensional
phenomena which exist along the shores of a coastal state; the depth of the water
contained within the feature Is essentially irrelevant. Nowhere does the Conven-
tion require that a bay be navigable; fn fact, ln discussing bays, the Commfttee
of Experts never mentioned either depth of water or navigabilfty as criteria for
the definition of a bay. Both non-navigable and navfgabte bays may be enclosed
If they meet other crfterfa.

The two-dfmensional ity factor, however, Is essential, we bel leve, for the
determination of area to meet the requirements specffied in Article 7. These
points were discussed in ful I by the Committee of Experts and later by the Inter-
national Law Commission. The final language of the Geneva Convention Article
on bays states:

28ays and ri vers are not closed by the Conventfon. A coastal state must de-
clare or iegfslate the provfsfons of the Articles. The state, however, does not
have to pubfish the closfng tines.

3
UNGA A/CN, 4/6I/Add I, IB May f953; International Law Commfsslon Fffth Ses-

sion, Addendum to the Second Report of The Regfme of the Territorial Sea by J.P.A.
Francois, Special Rapporteur.



Article 7 le Stat .4
2. For the purposes of these articles, a bay Is a wel I-marked inden-

tatlon whose penetratton |s tn such proportion to the w ot s mouth
as to contain landlocked waters and const[tote more than a mere curvature
of the coas . An ndentation shat I not, however, be regarde as a bay

whose diameter Is a I ine drawn across the mouth of that Indentation.

3. For the purpose of measurement, the area of an indentation ls that
lying between the low~ater mark around the shore of The Indentatlon and a
I inc Joining the low-water marks of its natural entrance pints. Where,
because of the presence of islands, an inden a lon has more than one mouthp
the sem'I-c'lrcle shall be drawn on a I lne as long as the sum total of the
lengths of the lines across the different mouths. Islands within an ln-
dentatlon shal I be Included:as If they were part of the water area of the
lndentatlon.

4. If the distance between the Iow-water marks of the natural
entrance points of a bay does not exceed twen -four mlles, a closing line
may be drawn between these two ow-wa er marks, and The waters enclosed
thereby shail be considered as Internal waters.

5. Where the distance between the low-water marks of the natural
entrance points of a bay exceeds twenty-four miles, a straight baseline
of twenty-four miles shal I be drawn within the bay in such a manner as
to enclose the maximum area of water that fs possible with a line of that
length.

6. The forego'lng provisions shall not apply to so-called "historic"
bays, or ln any case where the straight baseline system provided for In
Article 4 is applied.

A. Weil-marked indentatlon of the coast

The first criterion for the determlnatlon of a bay ls that lt constitute a
well-marked lndentatlon of the coast. A maJor change in direction wiil not suf-
fice; the bay must "constitute more than a mere curvature of the coast". A
minimum objective test of the status ls essential and ls furnished with the Con-
vention's semi-circular rule which determines the point. The rule ls illustrated
ln Figure I.

In this simplified illustration no question appears to exist on the landward
limits of the bay. Practically, however, certain questions can and do arise.
Man has conceptualized geographic features and assigned to them conmon generlcs
to express these points of commonality. "River", for example as a generic term,
evokes in the minds of the user or the reader certain physical characteristics,
I.e. water flowing from I > a higher elevation to a lower; 2! between paral lel
banks; and 3! of a magnitude greater than a run, creek or rl I I. These common
factions constitute an irreducible m'lnlma In the character of "Rl verness", In
the Coventlon on the Territorial Sea and the Contiguous Zone, bays alone are
discussed are not subsidiary features or tributary waters. The logic of the
I imitation appears obvious. I f Tributary waters could be Included, a major

4Under I I ni ng supp I I ed.
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rfver system's area could be added to the '"ba!l" to assure fts total area require-
ment for the semi-circle test. If the river flawed through an extensfve lake
system, the area of these lakes could a iso be added to the area of the bay. Thus,
l093 c I mp I i es that only the true bay, I .e. the rea I indentat Ion of the coast',
should be measured to meet the area requf rement.

Certain standard definitions are given below to I I lustrate the concept of
bay as a generic term:

a! "an inlet or arm of the sea partly surrounded by land, usual ly smaf ler
than a gulf;" Manual of Ph sl ra hfc Terms, Army Map Servfce, n.d.,
mf meograph;

b! "a comparatlveiy graduaf indentatfon fn the coastl fne, the seaward
open f ng of wh i ch I s usuall y w I der than the penetrat I on into the I and,"
Glossary of Terms used on Admi ralt Charts and fn associated ubl lca-
tfons. art . ys ca ea ures. Hydrographic Department Profes-
~aona1 Paper No. I I. 2nd ed. Ada| rafty, London Ip53.

c! "an Inlet of the sea, usual ly smal ter than a gulf, but of the same
general character. The name ls used, often for targe tracts of water,
around which the land forms fn a curve, or for any recess or fniet
between capes or headlands. 2. A smal I body of water set off from
the main body...," New fnternatfonal Dfctfona, Merrfam-Webster. 1943.

To determine the unique character of a bay it Is necessary to isolate al I
water surfaoes which do not conform t'o the general def fnltlon of a bay and are
geographical ly isolated from lt or which do not conform with those of other cate-
gor les of features, i.e., rivers, canals, estuaries, etc.5 These hydrologic or
hydrographic types are then geographically detached from the speci f fc bay under
exam'Inatlon. Rivers, lagoons, subsidiary bays, channels and the like should be
separated as shown In Figure 2. Thefr areas, as a result, may not be used for
the determination of the area of The bay ln relation to the semi-circfe test.
In most instance;, the mariner may accompl lsh the evaluation visual ty; most bays
are not "border-line" ln their relation to the area of the semi-circle. In a
few Instances, a precise measurement might have to be made.

B. Conta I ns I and- I ocked waters

The second consideration for the determination of a bay Is that it contains
land-locked waters. The concept of land-locked fs imprecise and, as a result,
may call for subjective Judgmentse The semi-cf rcular test, discussed in Sec-
tfon A, may reiate also to the character of waters being land-locked as weil as
to the determinfng of a well marked fndentatfon. The test places an absolute,
mlnfmum Ifmft on what can be recognized as satisfyinq these requirements.  See
United States v. Louisiana, %4 U.S. 11,54.!

A semi-circle, by definition, is twice as wide as 'ft Is deep. The opening
represents the maximum width . Since this definition characterizes the absolute

A sub-bay, in the form of an open tobe of the main bay or one enclosed by
Islands, would naturally constitute an area of the bay. However, when the sub-
bay 'Is isolated by a narrow closure of the mainland or by a non-bay Ifke fnter-
mediate feature, it shoufd be treated as a separate fdentfty.

6The precise method of drawing the closing lines wfII be developed later in
the artl c le.
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mfnfmum, true land-locked conditions should require that the opening  of the bay!
be narrower than a principal fateraf axfs of the bay. This condition should pre-
val I, fn particular where the penetration of the bay is shal low In relation to
its width, f.e. where conditions near a ratio I:2 prevail.

However, since most bays are not circular other factors inf luenced by the
shape of the body of water may be considered. The scale of the body must also
be considered. Basicaf ly, the character of the bay must fead to Its being per-
cef ved as part of the land rather than of the sea. Or, conversely, the bay,
a practfcal sense, must be useful ly sheitered and isolated from the sea. Iso-
Iatfon or detachment from the sea must be considered the key factor. Thfs factor
natural ly relates directly both to shape and scale.

fn nature, bays may have al I types of shapes, except those whfch are truly
geometric  nature fs said to abhor straight I fnes!. For the sake of dfscussfon,
however, the shapes may be compared to semf-circles, 4'rfang les, squares, rec-
tangles, etc. Most bays fal I Into the f frst two general categories. In the
case of semi-circles, lt has been noted that this shape represents an absoIute
mlnfmum condition. In fact, we do not believe that a true semi-circular bay
would contain leod-locked waters. A lateral dimension greater than the mouth
wou I d be v I ta I to ensure I so I at I on.

In the case of a triangular bay, assumIng the base and not the apex repre-
sents the opening to the sea, dffferent conditions could prevaf I. Triangles may
take many forms or proportfons, as long as they have three sides. The wide side
may be to the sea and two short sides to The land, This condftlon obvIous ly
could not constitute efther a major fndentation of the coast or the containing
of land-locked waters. However, if a sftuatfon occurs where a narrow side faces
the sea and the two Iong sfdes penetrate fnto the land, boih crfteria could pre-
vail. Conditions greater than semi-cfrcularfty must exist; I.e. depth of pene-
tration exceeds w ldth of mouth by a ratfo qreater than I:2. As wfll be noted
fn 'the following article on baselines, fjords penetrate the land by ratios aIways
locked and while they may be closed by straight basefines within a system, even
a single feature with these projections should be ciosed; the depth of penetra-
tion provides the Isolation and protectfon from the sea wh'Ich the mouth configura-
tion would not otherwise indfcate.

The question then may be raised on how to determfne the depth of penetra-
tfon. Severa'I alternatives may be offered   Figure 3!:

I! a median line constructed with shoreline basepoint from the bay-
closing line to the head of The bay;

2! a straight Ilne perpendicular to the midpoint of the bay-closing
line to the opposfte shore;

3! a straight-line perpendfcular to any point on the bay-clos Ing fine which
would result fn the deepest penetratIon;

4! the longest straight Itne which may be drawn from any point on the
closing line to the head of the bay.

We believe that the last alternative is the most logical method. It repre-
sents, for any conffguratfon of a bay, the practfcal If ne determfning true pene-
tration of the water fnto the land.
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Figure 3. Methods to Determine"Penetration" into the Land.

Bay Closing
Line

Maximum~
straight line

Equidistant
Line

Mid-point
perpendicular

Maximum
perpendit:ul ar



C. Natural entrance points

The selection of the natural entrance points, I.e. the landward origin of
the conditions natural to a bay, has presented the greatest dffficulty due to a
wide variety of subjective opinion utilized. Shalowitz, for example, notes that
problems exist when he states "...with respect to true bays and rivers, the line
marking the seaward limit of inland waters fs a headland-to-headland line."
He continues that a headland can "be defined generally as the apex of a salient
of the coast; the point of maximum extension of a portion of the land fnto the
water; or a point on the shore at which there Is an appreciable change in the
general direction of the coast." Thus we are offered three choices although he
tends to stress the dynamics of the processes by adding "The shores of the head-
lands are formed by two different groups of forces--those of the ocean and those
of the estuary or tributary waterway. The points sought are where the shores
resulting from these forces meet."

The efforts required to obtain these points of "equi librfum" could be ex-
tensive. We would prefer to view the features statlcal iy. What fs sought ls
not a pofnt of dynamic balance of forces but rather a pofnt where the two dfmen-
slonal character of a "bay" or "river" is replaced by that of the "sea" or
"ocean". There is, we suggest, an objective method of determfnfng the "natural
entrance pofnts" of a bay, or any other topo-hydrographic features, in relation
to the sea which wl I I lead to universal, or near-universal, selection of a single
pafr of desired points. The chofce 'fs made by determining I f the general direc-
tion of the shore within the selected natural entrance po'ints; they are the
pofnts where the direction of the shore changes from one facing on the bay, or
other subsidiary features, to one facing on the sea. The primary test for deter-
mination is based on mathematfcs/trigonometry; the I ine of 45' represents the
dividing I lne or the mid-I fne between two lines of opposite direction. The pro-
cess of determination may be i I lustrated by The example In Figure 4.

On the chart, the outermost points which may del imit the character of a bay
are chosen. In the i I I ustrat fon these are marked A and B. A I Inc I s drawn be-
tween points A and 8 to serve as the first bay-closing line. The next inward--
i,e., landward of Line A - B--headland point is selected on one shore  Af ! and
connected with point A. The line A - A fn effect, marks the general dt rection
of the intervening coast or shore. In he angle formed by B - A - Af is more
than 45', the A � Al shore faces onto the bay and, conversely, if less than 45',
it faces more onto the sea, In the event that the latter condition preval ls,
the procedure is repeated, i.e. the line is drawn from B - Al and a third head-
'land point A2 is selected to determine the angle of the shore direction to the
bay-closing line. The procedure is repeated until an angle of 45 or greater
is encountered. The procedure, of course, should be carried out for the op-
posite shore concurrently until both angles meet the test. The natural en-
trance poi nts of the bay have been located. The landward shore faces onto the
bay and the seaward shore faces away from the bay towards the sea. The points
marking the line of separation have been found and with them the closing line
of the bay.

Several conditions may exist where the rule does not prevafl. In one in-
stance, the shores or one shore of the bay may be a smooth curve or arc and the
selection of a "natural point" to indicate the change between sea-facing and

7Shaiowitz, A., Shore and Sea Boundaries, vol. I, p. 63, Washington, D C.
f962.

Ibid., pp. 63-64.
9lbid., p. 64.

- IO-



B

B2
~92o

A2

OCEAN

298 9-71 STATE RGEI

Figure 4. Application of 45' Test to Determine
Aq-Bq as Proper Bay Closing Line.



bay-facing shores ls not possible. In this event, the use of the bisector of
the two tangents marking the general directions of the shores may be used. The
method is I I lustrated in Figure 5.

In a second case, a point landward of the original ly selected headland may
project for a considerable distance into the bay, It Is obvious that the spit
or point If an anomaly and the intervening shore faces hayward. This characteris-
tic is rare but instances have been found In isolated areas. The anomaly, de-
pending on the specific geographic relationships which exist, will or may cause
the rule noted above to be suspended. The problem is illustrated by Figure 6.

A question may be raised, depending on the relationship between the bay and
the spit, if an anomaly actually exists. Should the spti be situated close to
the mouth of the bay and extend far across the bay, the waters seaward of the
spit would obvlousiy not constitute land-locked waters. In this event, the spit
would form a natural headland of the bay.

A third situation may also qualify the use of the 45' test. In the case of
a two*eaded-mr dual mouthed--bay  Figure 7!, a coastal point situated on a
deeply indented shore and the next landward point may not meet the 45' test.
However, if the intervening waters between these selected headlands meet the
qualifications of a bay, the single closing line may enclose the two adjacent
bays. This situation has prevailed ln places along the U,S. mainland and usually
involves bays with diverging axes of penetration. Not to enclose them with a
single fine would be Illogical and inequitable.

The 454 test, however, will serve in virtually ail instances as an effective
and objective method for the determination of the natural entrance points for
the construction of a "self-executing" bay-closing line. In the same manner,
the rule may be applied to determine the river-closing line based upon the average
direction of the intervening shore lines . The problems of determination are vi r-
tualiy identical and the closing line determination may be derived through the
application of the same procedures.

0. Islands and the mouth of a ba

Paragraph 3 of Article 7 of the Territorial Sea Convention relates to islands
in the mouth of a bay insofar as they affect the length of a bay-closing line.
Islands may relate to the bay-closing line in three distinct manners:

I! those situafd within the mouth of a bay;
2! those which screen the mouth of a bay; and
3! those which form the headland of a bay.

ln the first of these situations, the method of drawing the bay-closing line
ls relatively simple. If the selected closing line intersects an island ln the
mouth of a bay, that island will be used to form a part of the bay-closing line.
The 45 test will be utilized to determine the natural entrance points as des-
cribed above. Should these lines, or their contlnuations, intersect other islands,
they too may form part of the closure line following the same application of the
rule. Islands not 1ntersected by the line between natural entrance points should
not be utilized In the closing line.

Figure 8 illustrates the technique.

The purpose of the bay-closing line fs obviously to enclose a natural feature,
the bay, where a line does not normally exist fn nature. Under certain clrcum-

-12-



Figure 5. General Trend of Coast Tangents.
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Figure 6. Condition Which Reduces Validity
of 45' Test.
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Figure 7. Two-Headed Bay.





stances, however, a serfes of islands exists which naturally "screen" the mouth
of a bay. If the islands serve to block more than one-half of the opening of a
bay, they may be judged to "screen" the mouth of the bay from the sea. Since
the greater condition, I.e., more than half, of the mouth is represented by 'fs-
Iands, it should be considered to be the dominant geographic characterfstfc of
the mouth and serve to enclose the water withfn the bay; these fslands screen
the bay from the sea. Under th I s cond f t I on the Is lands must be considered to
form the natural cfosure for the bay even ff they are not situated directly in
the mouth of the bay. Since the fsiands are the natural line which terminates
the conditions of a land-locked or bay-like enclosure, the bay-closing I inc must
be drawn uti I izfng the screening fs lands. The string of islands, however, may
project landward or seaward of the I fne joining the natural entrance points of
the bay. In either case, the bay closing I Ines must uti llze them as i I lustrated
in Figure 9,

The 45 test should also be appl fed to determine the natural entrance points
on the Island headlands as shown by Figure IO.

Occasionai ly, the screening Islands wi I I continue beyond one or both of the
natural entrance points of this bay. In this Instance the bay-closing I fne
would not continue along the I inc of Islands, for thfs would constitute a system
of straight basel ines. Rather the 45' test shou id be the determinant to focate
the entrance point in the nearest fs land to the original bay entrance pofnt.

Final ly, fs lands themselves may constftute the headlands of a bay under
certain condftfons. These Islands must closely relate to and be associated with
the adjacent mainfand. To be used as headlands, however, they should form a
natural prolongation of the two dfmensfonal coastl fne formation as vfewed on a
nautical chart. IO Moreover, the area of the Island should be greater than the
area of water area enclosed between It and the true mainland. A matter of scale
fs aiso Involved which relates directly to the nature of the feature. Under nor-
maf conditions, the islands used as headland wf I I be relatively smal I, so as not
to dwarf the true proportions of the original bay feature and hence change lts
entf re character. The intervenfng water area, ideal iy, should resemble a channel
in configuratfon. Where condftfons of doubt may arise, the channel should not
be a prfncipal route for navigation which would tend to isolate the fsland from
the coastal headland.

The character of a channel may be easily estabiished by relatfng the Iength
of the water course to its average wfdth. Closing lines may be drawn at the
natural entrance points. These would, of course, be determined by the applica-
tion of the 45' test as In the bay situation. The average width, assuming

The "two-dimensional" concept of physical features has been stressed in
the sections on "self-execution" referring to the normal representation of the
natural feature on a standard nautfcal-type chart. The two dlmensfons equate
with the length and width of the river, bay, island etc. disregarding the third
dimension of absolute height above or depth below the tidal datum. A bay may
be a juridicaf bay without reference to the efevat'Ion of the surroundfng land
or the depth of water below the tidal level on the chart. In thfs instance,
fslands must be viewed from the chart representatfon, and lnterpretatfon as to
geological or historical association should not be considered relevant. The
two-. dfmension representation Is the evfdence ava'!fable to the mariner and he
must rely on these data. Obviously, fn claims to historic bays or to strafght
baselines, both of which are proclaimed and publicized, other factors shoufd
and will enter Into the equation.
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Figure 10. 45' Rule as Applied to island
in Mouth of Say.



nearly parat lel banks for the channel, may be determined by averaging the lengths
of the two closing lines. The length of the channel may be measured along a
I ine connecting Its mid-points of the two closing I ines. To be true channel-I ike
the ratio of length to average width shoutd be 5: I or greater. A tesser ratio
would not exhibit that the true riverine characteristics of a channel  Figure I I!.
Rather, the feature would be more bay-tike in its two dimensional conf iquratton.

SUMI'1ARY

The nature of a bay is determined by its two dimensional character which Is
best represented by the Iow water line printed on an official, nautical chart of
appropriate scale. The bay, to qual I fy for incorporation Into the inland waters,
must form a significant indentatlon of the coast and contain tand-locked waters.
Whi te the juridicat bay must meet the semi-circle test, a perfect semi-circle
 which would not exist ln nature! would not ln itsel f meet the criterion of
being landlocked.

The Critical judgment in closing the bay involves the proper selection of
natural entrance points for the feature. SInce the bay is determined by its two-
dimenslonat characteristics, the logical natural entrance points will mark the
headlands which delimit the change in coastal direction from sea-facing to Iand-
facing or more properly, bay-facing. These points may best be determined by the
application of the described 45' test. The result will be the precise poi nts,
objectively determined, which mark the change in character of the coastal con-
figuration, of bay and open shore.

The concept of "natural" entrance points does not necessarily r equi re that
the points be, ln effect, created by natural forces or processes. Rather, the
points are those at which the nature of a bay is first encountered. In vir-
tually all Instances, the "natural" points are indeed the consequence of a physi-
cal processes induced by nature, However, under certain conditions man-made
points, e.g. Jetties, breakwaters, etc. could be utilized. The feature, however,
should not be constructed for the sole purpose of extending a bay-closing tine.
A functional requirement related to the bay should be necessary.

Islands may have special relationships to the mouth of a bay or to Its head-
lands. If the islands are intersected by the tine joining natural entrance potntp
the islands may be considered to form a part of the line. They do not have to be
accounted for in meeting the 24 nautical mile limit for the bay-closing line.
The 45 test would continue to be used to determine the natural entrance points
on the malntand and on the island or islands Intersected.

tf a tine or group of islands relate to the mouth of a bay so as to exceed
in length more than 50~» of the tength of the bay-ctosing line, the islands screen
the mouth of the bay and form a natural limit for the tand-locked waters. The
natural line of closure need not Iie in the direct line between headlands or be
intersected by the "normal" closure.

Finally, islands may form the headlands of a bay If the Islands relate
closely to the mainland. Essentially, the islands must not be sttuated at any
great distance from the shore and the area of the Island should be greater than
the surface of the Intervening water body. The latter, in configuration, should
ideally be channel-like but It shouid not form a principal channel of naviga-
tion.
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If these simple, objective criterfa are followed, a single, rat'Ional and
logical bay-closing I lne may be drawn for any bay. The same rules are also ap-
plicablele when constructing closing I ines for rivers. The crlterfa wf I I furnish
the mariner with the natural baseline from whfch a state may measure its ter-
ritorial sea for these so-cal led self-executing features. Inherent ln the
method, however, Is the requirement that the most recent, appropriate-scale
an d of f I c I a I naut I ca I cha rts be ut I I i zed.

The basel lne, as defined by the Convention on the Territorial Sea and the
Contiguous Zone, remains ambulatory. As a consequence bay and river-closing
I Ines may change with the coastal basel lne points, The coastal state must,
however, revise its charts regularly, in areas of changing coastat conf fguratfon,
or abide by the basel lne as represented on the most recent charts. I I The only
logical al ternati ve would be to revise the Convention to requf re the charting
of af I bay and river closing lines as has been done, in Article 4, with straight
baselfnes.

Il Gross alterations fn coastal conf fguration, however, should not be ignored;
one must obviously take these changes Into consideratfon.
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TOWARDS AN OMECTIVE ANALYSIS OF STRAIGHT BASELINES: THE NORWEGIAN EXAMPLE:

I NTROOUCT ION

The design or purpose of a state's drawfng of a system of straight base-
I Ines rather than resorting to the more normal arcs of circles method should
not be prlmarl ly to extend seeward the external limits of the national claims
to the territorial sea. Rather, the application of the principle should enclose
within the internal waters of the state a transltlonal, but st'I I I maritime, zone
in which, because of geographic pecullarltles, the regime of the land prevails.
The straight basel lne, ln effect, becomes the new, albeit, artl f ic'lal shoreline
of the state. The direct deflnltlon fn International Iaw for the addition to
internal waters Is the rule of the bay--the enclosed waters must meet the test
of semi-circularity. The international Court of Justice ln the An lo-Norw lan
Fisheries case specified this rule as the accepted physical reason or enclosing
Internal waters. It should be noted, however, that the Court did accept the
right of a nation to include "hfstoric" waters as well. However, the Court noted

clearly: When a coast Is deeply Indented and cut into, as fs that
of Eastern Finnmark, or where lt ls bordered by an archi-
pelago such as the sk aer sard along the western sector of
the coast here In ques on, he baseline becomes independent
of the Iow water mark  of the mainland!. Such a coast,
viewed as a whale, calls for ... a dffferent method.l

In discussing the reasons for drawing of straight baselines, the interna-
tional Court of Justice stated that one must consider the "close dependence of
the territorial sea upon the land domain for it Is, after all, the land which
g»es to the state rights to the ad3acent sea." Noting certain criteria/ the
Court cited their lack of preclsfon but insisted that they do provide courts
w 1th an adequate basis which can be adapted to the diverse facts 'ln question.
Unfortunately, the strafght baseline adaptatlons have been many and varied and
the results often quite confusing. There should be, however, a way to make the
meaning of the court nere precise, to quantify the vafues so to speak. The
three speci flc qual If lcatlans which a straight basel lne had to meet, according
to the Court, were:

I ~  strafght3 "basel ines must not depart to any appreciable extent
from the general, direction of the coast";

2. They must enclose sea areas which "are sufficiently closely linked
to the land domain to be sub3ect to The regime of internal waters";

"Finally, there ls one consideration not to be overlooked...that
of certain economic Interest peculiar to a region, the reality and
Importance of which are clearly evidenced by Iong usage."

These criteria were clarified by specific language and exemple which, lt Is
hoped, permit an objective analysis of the resultfng straight baselines and the
factors upon which they are based.

Report af Judgments, Advisory Oplnfons and Orders: Fisherfes Case  United
Kingdom v. Norway!, Judgment of December 18, I95I, ICJ, Leyden.



A leading expert on the geographical aspects of the Law of the Sea has sug-
gested that the basis for an analysis could lie in caiculatinq the increase in
total sea area, i.e. its increase in absolute or percentaqe terms, as related to
the territoriai sea without baselines. The concept seemed promising and it was
pursued. Unfortunately, the correlation ran from as I ittle as a 204 increase
where fjords did not exist to as much as 200'f~ or more where they did. It did not,
because of the inverse correlation, appear to of fer a direct relationship whi ch
could be easi ly uti I ized. As a result, we examined less what the Court did and
more what the judges said they had done. Certain direct relations have become ap-
parent although others, we must confess, remain sti I I rather obscure.

Firstly, the Court recognized two Norwegian coastl ines and it treated them
quite distinctly. In the north along the Arctic, the Court identified a shore-
line "deeply indented and cut into", i.e. Eastern Finmark from the Russian border
to North Cape. Elsewhere, the coast was "bordered by an archipelago such as the

ditions exist, the "baseline" becomes "independent of the low water mark of the
mainland." The Court seemed to recognize the need for straight basel ines where
one or the other conditions exist, i.e. both conditions need not be present.

Northern Norway, the Arctic shore, geographical ly is a series of peninsulas
with very narrow land bases. In the east, the Varanger Fjord extends from the
Russian-Norwegian boundary more than 50 nautical mi les along an east-west axis
into the land of Norway.  Figure 12! To the west and north, the Tana Fjord
sl lees Into the land along a north-south axis for an equal distance. The eastern
rim of the Tana Fjord reaches to within seven mi les of the head of the Varanger
Fjord. Sl ightly to the west of and paral lel to the Tana I les the double penetra-
tion of the Lakse  nearly 40 ml les! and the Porsanger Fjords  over 80 mi les!.
 Figure 13! Lateral, subsidiary heads of these fjords reach to within five mi les
of the Tana creating a series of pinched land bridges joining the bulbous penin-
sular heads to the mainland of Norway.

The total length of the Norwegian basel ines for this sector, from Point No. I
to No. I2 inclusive, measures approximately 160 nautical mi les. The straight
baseiines closing the four fjords i> totals approximately 94 nautical ml les. The
coast I ine for the remainder, approximately 405 of the tota I, Is indented but
not to the measure of the former. Certain inlets meet the criteria for a juridical
bay whi le others do not. It is thus concluded that the Court placed heavy em-
phasis on the general nature of the coast. This characteristic may be determined
by sectors total ing as little as 60$ of the total length. The remainder of the
coast, however, should not deviate markedly from the norm. To the court, the
general nature of Arctic Norway was the fjord.

As seen from the definition, a fjord Is a narrow inlet of the sea between
high banks or rocks. "Narrow" in this sense means that the mouth or opening is

I3 A detai led examination shows three types as wi I I be seen below.

14Fisherles Case, op.cit., p. I29.

I~Fjord � noun, a narrow tniet uf the sea, between high banks or rocks.
adjective, a cleft.
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smal I in relation to t' he penetration of the water body. An examination of the
charts, lt should be noted, shows that the width does not increase or decrease
markedly for most of the length once the "funnel" mouth ls passed. Since the
Court accepted the fact that a bay is fnternal waters enclosed by a straight base-
linee, the analogy must be drawn between a bay and a fjord. The U.K. objected thai
the basel fne between points I I and l2 did not include waters meeting the def inl-
tion of a bay. The United Kingdom held that the waters of the Svaerholthavet,
north of the headlands of the two mainland-bound fjords of Porsanger and Lakse,
in effect, were not a bay but part of The open sea. The Court's view of what
constituted the geographfc limits of a fjord obviously differed fn fnterpreta-
tion. The Court overruled the U.K. objection stating that al I of the waters of
the fjord must be considered and not just those at the "mouth". As a result,
it ruled al I Norwegian fjords meet the criteria of a bay and hence are internal
waters. Furthermore, in stating there was a "lack of any maximum length for
such Lstraight base!Ines'..." the Court, ln effect, approved the drawing of
straight baselines across all fjords if the water surface enclosed meets the
deffnitlon of a bay.

The problem then seems to revolve around the definitfon of a fjord in con-
trast to an overlarge bay or major indentatfon of the coast, A narrow but deep
penetration by the sea of the land, speaking two dimensionally for the moment, fs
one dictionary deffnitfon of a fjord. In the cases of the three fjords in
question, the depth of the penetrations relate to the width  of the baselfnes!
by ratfos of 5 to 3, 8 to 5 and 3 to 2. The last example is the complex of the
double Lakse-Porsanger Fjord. If the Individual penetratlons of each fjord
are totaled, or if the toial length of the baselfne is divided between the two
fjords, their ratios are closer to 3 to I. If the sma!lest ratio, 5 to 3, proved
acceptable io the Court then It may serve as a rough, objective test of the
quality of being a fjord. The Court summed this concept up as follows:
is the distances between the disputed basellnes and the mosi inland point of these
fjords, 50 and 75 sea miles respectively, which must be taken into account fn ap-
preciating the pro~ortlon between the penetration inland and the width of the
mouth."  under I i ning abided 3

In contrast, the relation of the length of the basel fne to the depth of the
penetration could be manipulated to have I lttle bearing. The nature of the fjord
itsel f may possibly be the dominant factor. Whf le a general relationship be-
tween the two ratios may exist, the ratios of the former could be affected by a
judicious selection of basel lne points, i.e. to shorten the closing I fne would
reduce the requirement of penetration into the land. In contrast, the geographfc
character of a fjord remains relatively constant. 'The ratios of mouth width to
penetration range from I:3 to as high as I:80. Acceptfng the lowest, a fjord
 I:3! exceeds a bay �: I! in penetration by a factor of 6.  Figure l4!.

From the def fnition arises the question of the third dimension: to be a
fjord must the embayment be in a mountainous land? The Court impl ied that it
mfght. One of the dissenting judges, Justice I'hcNai r, even raised the question
as to why mountainous lands should have an advantage over flat lands. The ele-
vations along the sides of the fjord appear to reinforce the domination of the
water by the land. Unfortunately, in Denmark, for example, and in Northern
Germany, fjords--so named--exist. without truly mountainous walls, Cmologically
a fjord may develop in any land of coastal subsidence where the sea drowns
existing river valleys. Although the maintenance of the valley pattern is most

!6 Fisheries Case, op.cit, p, l4f.
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I i ke1 y to occur where g facf ation has deep ly scoured the va I leys wh f le I caving
re I ati ve I y hi gh banks.

the gene ra I nat ure of a coast may be dete rmi ned by the character of
approximately 604 of the coast provided that the rema i n der does not
deviate markedly from this norm. The Court stated "such a coast,
vi ewed as a whole, ca I Is for ... a di f ferent method"; i .e., straight
base!Ines.

ali fjords are internal waters for they meet the requirements of a
bay, the determinant for coastal waters to become internal waters through
the use of strafght base!ines;

there is no restriction on the length of the strai ght base I inc used to
close a f jord provi ding the water surface requ I rement of a bay I s met
and that the In I and penetration of the sea exceeds the length of the
base I i ne by a ratio of 5 to 3, or the fjord itself Is def i ned by a
penetration to mouth ratio of 3: I . The coasti Inc also should be moun-
taf nous or possess ing of s igni f i cant elevation or steep banks, seemingly
a psycho log 1 ca I rei nforcement i ink f ng the water to the I and domain;

c!

the f actors of 1 s I ands, i n ref at ion to "deep I y f ndented and cut i nto
coast 1 f ne" i s irrelevant. Where they exist, however, and f orm a
continuation Of the i and tra jectory of the head I an ds, the I s I an ds may
be used to extend seaward the head I ands of f jords;

d!

e! the precise points to be chosen for the or I g in or term f nat I on of a
straight basel I ne encl os i ng a fjord i s the outermost pof nt marki ng the
reasonab le extremi ty of the feature or coastal type. The Norwegi ans
stated this f act as part of their trad f t i ona I code and the Court
found the ent f re system In conf ormi ty w I th I nte mat 1 ona I I aw .

Three questions ari se:

Now that the Geneva Convention on the Terri torl a I Sea I i ml ts bay
clos I ng I i nes to 24 nautf ca I mi les, has a I iml tatf on been p I aced on
natura I f jord c I os ing I 1 nes?

The Court made a point of the un i q ueness o f Norway ~ One may wonder
1 f the rules may be appl fed except f n two rather obvious Iy simi I ar
pl aces i n the world? The Court, for examp le, ca I led Norway uni que in
Europe. What does th I s do to Denmark, Scotland, western f ref and,
Da I mat i a, Greece? Obvi ous Iy, they must qual i fy, but perhaps, under
modif ied crfter ia.

3! How much elevation is requf red to make a fjord a fjord rather than an
estuary? The Court 1 ndl cates the e I evat Ion must be considerable but
the requl rement appears to be psycho I ogi ca I rather than phys i ca I ~

To genera I I ze then from The Arctic coast, we have derived from the Fi sheri es
Case the f of lowing "rules" which appear to be valid objective criteria for deter-
mi n 1 ng strai ght base I ines:



ATLANTIC NORWAY

The character of the Norwegian coastline changes markedly 'tn the vicinity
of North Cape, where the Arctic and Atlantic shores meet. The Atiantfc coastline
breaks down fnto three d'tstinct segments, all rimmed wfth Is lands . According
to the Court, the Norwegian coastlfne measures approxfmately 1,500 miles fn length
without considering fjords, bays and minor indentatlons. The Norwegfan Govern-
ment estimated, for the ICJ presentation, that 120,000 islands, islets, rocks
and low-ti de eievatfons exist off the coast. Since for the first 160 miles of
the Arctic coast virtually no islands were found, the Atlantfc sector of '1,360
mlles, I.e. approximately 88 per mfle of coastflne, has practfcafly all of them.
Taken as an absolute, the average certainly appears to have little meanfng; curt-
ously, the Court does not appear to have considered the total number as impor-
tant, mentioning it once In passing.

The Court dfd say again and agafn that the coastline was paralleled by an

meanings. The original derivation of archipelago, in fact, referred to a broad
sea � the Aeqean--which was fnterspersed with a group or groups of islands. By

according to the jurist McNat r, equates with the skerrl es of Scotland . These
have been deffned as rocky Islands or insulated rocks or reefs; insulated tn the
sense of detached or isolated so that mutuel attraction is insensible. The
Norwegian definition refers to a "rock rampart".

In dealfng with the straight basellnes alonq the Atlantic the Court sepa-
rated out for special treatment two large areas: I! the Lopphavet and 2! the
Vestfjord. The former "constitutes an III-defined geographic who'Ie. It can-
not be reqarded as having the character of a bay. The baselfne has been challenged
on the grounds that 'lt does not respect the general dfrection of the coast." In
spite of seemingly aqreefng to the U.K. position the Court then agreed with Norway
that Lopphavet has "such phfstorfcg rights, founded on the vftat needs of the
population and attested by very ancient and peaceful means pwhfch3 may legftf-
mately be taken into account in drawing a line which...appears...to have been
kept ln bounds of what is moderate and reasonable."  FIgure l5! The Lopphavet,
although definitely not a bay and described by a "moderate and reasonable" ffne
totaling 36 nautical miles <base point 24 to 26! fn length, was accepted as
fnternal waters because Norway proved it to be historic waters .

fn contrast, the Court passed the Vestfjord by wfth a mere statement that
It was a fjord and the speciffc closing line for the fjord was to be determined
by Norway. The fact is Interesting inasmuch as the western shore of thfs fjord
fs composed entfreiy of islands! Eight major islands separated by very narrow
strafts flank each other so as to form, in appearance, a continuous land watt
for 90 nautical m'Iles, the remain'Ing 40 or more mlles of the fjord being com-
prised of smaller and more fsolated islands.

It would appear that ff the Court saw these "overlapping" islands as a natural
shoreline capable of enclosfng fnternal waters of the fjord then the same condi-
tions elsewhere should also create "tnternal waters". A detailed examfnatfon
of the charts submftted by Norway showed that, with the single exceptfon of the
"hfstorfc" Lopphavet, the entire coastline from the North Cape to the Vestfjord
was shielded from the sea by t I ankf ng fs I ands .  Ffgure l6! Where the is Iands
formed a deep fnlet, they flanked each other so as to create a "natural" fjord.
Many of these sea bodies even bore the genertc designation "fjord" as had the
Vestfjord.
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The Court, fn effect, has added a new dimension in accepting a body of water
continuously bounded by fsfands for fts entire length as a fjord or bay. AI I
definitions require the penetration Into the "Iand" of a narrow water body. Land
now may be formed by a string of islands suff tciently closefy linked so as to
constItute the appearance of a continuous shorel fne. The previously descrIbed
characteristfcs of a fjord or bay must, of course, be mafntafned.

lt may be of further fnterest to:vote that the islands from the North Cape
to the Vest Fjord, with the exceptfon of the historfc Lopphavet, are separated
by channels narrower than twice the cialmed Norwegian territorial sea, f.e.,
8 nauticai mf fes. In every Instance, the strait woutd be closed at one point
or more by the normai Norwegian claim to the terrftorfaf sea. Thfs factor may
have inf'Iuenced the Court fn fts determination of fslands separated by "narrow"
channels. However, no mention ls made of the fact. One may hesitate to relate
the wfdth to the claimed territorial sea for the nations claimfng a wider sea
would gain a distinct advantage while the narrower-c Iai ming states woui d be
penalized. It wouid appear rather that the absolute value of iess than efght
miles would be more pertfnent than the df rect relation to twfce the claimed ter-
ritorfaf sea. One fs also struck by the physical sfml larlty between the channels
and fjords. The former relate fn al I proportIons; they lack only a "head" to
c lose them of f . In any event, the waters "enc I osed" certain I y meet the semf-
cfrcle requ'Irements cf a bay.

The distance of efght mf fes has another object'ive basis than doub le the
Norwegfan claim. A seaman, on a platform I5 meters above seafevef can see the
hor'Izon at a distance of 8.025 mf ies. I f the platform is reduced to 5 meters,
hfs range is about 5 nautical ml les. Mountafnous terrafn occupy a consIderable
segment of the vertical arc on the horizon. To carry the point several steps
further, elevations of 100 feet  above the horizon! can be seen at a dfstance
of 14 mf fes; 200 feet, IS mf les; 300 feet, 21 mi fes; and 400 feet,
Elevations on the Norwegian islands average more than f,000 feet and hence, are
highly v'lsfble at distances greater than one-ha 1 f of The Iongest straight base-
line.

Th I s d f scuss 1 on tends to estab I f sh that Norway, north of the Vest Fjord,
fs flanked by islands in a number and size sufffcient enough to obscure the en-
tire mainland from the sea. However, fn drawing the strafght base lines Norway
dfd not often uti I lze these flankfng is lands as basepoints. The outermost points,
whether on reefs, rocks, fs lets or Islands were selected as the turnfng pofnts
of the basel ines. Point No. 21 Is a low-tfde elevation. Many of these points
are quite far distant from the f fanking is}ands; more than double the wfdth of
the territorial sea in certain instances. In the southwestern end of the Vest
Fjord, the fslands used as basepofnts are smaf I and dispersed. However, as
seen In the section on the Arctic, their use may be justf fied f n that they ex-
tend the mouth of the fjord, forming a contfnuatfon of the land trajectory and
nature. The "land" in this Instance, of course, fs The fringe of flankfng islands.

From the examinatfon of the northern sector of Atlantfc Norway, the fol fowing
points may be determined..

a! The Lopphavet, a I though not a "bay", was p roven to be "hi stori c"
waters by Norway, i.e. the responsibf I fty for exceptions to the
geographic factors--historic or economic--must be proven by the
claimant;

b! A "fjord" may be formed by continuous, overlapping, ftankfng fsiands
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which give the appearance of a "natural" wal I or shore;

c! I s lands, to be separated by narrow channels, must be closer to each
other than 8 nautical mi les providing that the channels have fjord-
relations of width to length;

d! The outermost points, even if not directly related to the flanking
islands, are to be used as the points for the straiqht baselines; and

e! lf a body of water is established as a fjord, the country may draw
the closing line as it sees fit; the Court was not concerned.

Certain questions again arise as a result of the Geneva Conventions. Norway
used a low-tide elevation for a turning point; the Convention prohibits their
use unless permanent above-water structures are built on them. This action pre-
sumably supercedes the Court's decision ln the case of Norway. However, the
ICJ action probably would not negate No~ay's continued use of Point No. 21.
What then would be the status of straight baselines drawn by other countries
after the Anglo-Norweqian Fisheries Case and before the Geneva Convention on the
Territorial Sea became operative7 We would gather that Sweden, for example, would
be justified in Its use of low-tide elevations according to the Norwegian example.
Canada, however, drawing its lines after the Convention, would not be able to
utilize them.

If 4 he Norweqian case had ended with the closing of the Vest Fjord, the
lessons to be learned would be relatively simple, The Norwegian straight base-
Iines, however, extend approximately 20 miles south of the closing line of the
Fjord.  Figure l7! The basepoints, as in the north, utilize the outmost is-
lands, islets and rocks. However, a marked chanqe in the nature and structure
of the is'iands occurs. While north of the fjord the islands are large, in the
sense of I atera I extent ln the di rection of the coast, south of the f jord the
islands are smal ler, more linear and more dispersed. Whl le close together, they
do not overlap and do not form the virtual ly sol id I lne of "coast" characterized
by the northern islands. Furthermore, for the first time the generic designation
fjord is uti 1 ized for channels between chains of dispersed islands. The names
are applied seemingly in a random manner for any long, narrow channel between
islands which form a semi-continuous chain. Fjords exist perpendicular to the
coast and paral lel to the coast as wel I as at al I angles in between. Unl ike
fjords, as normal ly conceived, however, these channels lack "heads". Moreover,
in paral lel I ing the coast, the outermost points uti I ized for the basel ines can
not, in any manner, be conceived as extending the natural mouths or openings of
the fjords. In effect, these islands and islets are beyond the "wal ls" of the
fjords rather than of the mouths. As a result, an entirely different set of
conditions prevai I. Presumably, the acceptance of this smal I portion of the
Norwegian basel ines by the ICJ has been used by many states as the basis for
their claims to straiqht basel ines where "natural" fjord conditions do not pre-
vail.

As the ICJ stated, the principle for the inclusion of waters within a base-
line relates directly to the semi-circularity of a bay. Natural fjords, with
solid mainland shores are obviously bays. Vest Fjord has been accepted as a
"bay" even though one shore is composed entirely of islands. These, it has been
seen, are large enough, flank each other, and are close enough together to cre-
ate the illusion of a solid, continuous mainland shore. Now we are faced with
the fact that the Court accepted as a fjord a channel defined by two shores com-
posed of islands and Islets which do not form continuous banks and which lack
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precise heads and mouths. Furthermore, the outermost points used as the base-
points for the straight basel ines do not relate to the mouths of the fjords.

The Court did not specif ical! y mention this region and hence must have
considered the channels to be fjords. As such, they would fal I within the general
statement that al I Norweqian fjords are internal waters.

An attempt has been made to analyze the last portion of the baseline to deter-
mine if quantitative relationships exist. The total length of the straight base-
line south of the Vest Fjord is 2I.95 nautical mi les. The geographic groupings
extend sl 'Ightly above and below the lines and total 23.35 nautical rni les. This
region comprises several distinct types:

a! an island cluster of 29 rocks and islets occupies the first
I.5 nautical mi les;

b! an open water stretch of I.O nautica I mi les;

c! a second island cluster of 34 rocks and islets occupies the
next 2,25 nautical mi les;

d! a second stretch of open water extends for 5.6 nautica I mi les; and

e! a major cluster of over 350 islands, islets and rocks extends
for I3.0 nautical mi les. The largest island measures approxi-
rnately I .5 mi les in its lateral extent, i.e. paral lel to the
coast.

Open water const'ltute approximately 28.3~~~ of the "rock rampart" facing the sea.
Conversely, Island clusters occupy 7I.75. For the I6.75 nautical miles of "rock
rampart" there are over 4I3 rocks, islets and islands � approximately 25 high
tide eievatlons for every mile of rampart. It is unfortunate that the "sample"
area ls so small.

To general'fze from what is available, however, certain conclusions may be
drawn:

a! A "fjord" may be formed by a discontinuous grouping of islets and rocks
providing they are "clustered" and of sufficient number �5 per mi Ie?!
to characterize them as possessing the "regime of the land";

b! The outermost rocks may be used as base por nts even if they do not
constitute a continuation of the f jord mouth;

c! The general nature of a coast may be determined by the character of
approximately 705 of the area providing the remainder does not depart
significantly from the norm.  This figure is mimi lar to but not Iden-
tical with the 60~ figure determined for the Arctic coast.!

d! Enclosed water must meet the qual if ication of a bay, i.e. the semi-
circularity test.

One major point of The Court's decision has been ignored to this point.
The ICJ stated first that the straight basel ines "must not depart to any ap-
preciable extent from the general direction of the coast." Later, seemingly as
a qual! f ication to this point, the decision said "...one cannot confine onesel f
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to examining one sector of the coast alone, except in a case of mani fest a-
"11

This principle has two points which must be examined: I! the application
to Norway and 2! how the rule may be appl led to other countries. In the case
of Norway, there really is no problem. The Court states, on several occasions,
"...what real ly constitutes the Norwegian coastl ine, is the outer I inc of the
'skjaergaard' ~" I f this condition is accepted, then any line joining these

that the "mainland" of Norway formed the coast nor "as It does practical ly al I
other countries, a clear dividing I inc between land and sea."I

As a result, a direct analysis of the relationship of the straight base-
I ines to the "general direction of the coast" as accepted by the Court shows
that they are in fact identical. The Court implies that an identical coastal
formation in another country should be treated in the same manner. In expressing
its cautions about the "general trend of the coast", the Court, it appears to us,
was not speaking of a smal I sector of coast as the determinant factor. Rather
the justices looked at coasts as having general trends over cons'Iderable dis-
tances and these di rections determined the angular direction of the straight base-
Iines. Even serrated coasts have a general trend which is established by the
line of headlands. Deviations from a norm exist but it is not a d'Ifficult pro-
cess to eliminate those which fail short or extend beyond the general line. Where
a ma~ked change In the direction occurs, then the baseline must conform. The
stressing of "manifest abuse" of the general trend leads one, according to the
Court, to a detailed analysis of the small sector. in Norway, for example, the
straight base ines do not vary from The general direction of the coast by more
than approximately 15 except in the closing line of the Vest Fjord. 9 The line
manifestly abuses the general direction of the Norwegian coast by an angle of
approximateiy 45 . However, the large-scale chart examination of the area shows
that, except for a small range of choices, the Iine has to be drawn approximately
» Norway did. The line represents a reasonable connection between two approved
straight basel ines.

» generalize, straight basel ines must conform to the general direction of
the coast. A local departure of 15 from the norm is within the acceptable limits
of the court decision. The general trend of the coast Is to be determined from
smail-scale maps and charts  I:l,000,000! and not from detailed and large-scale
charts. In cases of manifest abuse of the l5 limitation, large-scale charts
should be examined to determine if an exception has to be made. The implication
is that the geography of the local region must determine that a deviation must
be made. Historical and economic factors, of course, may affect the line if the
state proves to the court  or world! that the waters contained within the straight
baseilne meet the court's standards for "historic" waters.

17ibid., p ~ I42.

IBIbid., p. I27.

The "coast" in this instance was determined to be formed by the major
islands where they existed and the mainland where they did not. Since the
major islands shield the coast virtually 100', these seem a better determinant
of the "general trend of the coast" than did the obscured mainland.



SUMMARY AND CQNCLUS IONS

The ICJ based fts judgment on the fol lowing cr lterfa:

a! straight basel'fnes must not depart to any appreciable extent from the
general direction of the coast;

b! the sea areas contained within the straight basel ines must be suf-
ffclently cfosely linked to the land domain to be subject to the ra-
g'fme of Internal waters; and

c! that certain economic interest peculiar to the region exist, the
reality and Importance of which are clearly evident by a long usage.

'He propose to examine these crlter'la ln the reverse order. Thfs method is
chosen merely for ease of exposition.

HISTORIC AND ECONOMIC FACTORS

In accepting the Norwegian contention that the Lopphavet was infand waters,
the Court agreed Norway had proved to its satisfaction that the regfon's historic
rights were "founded on the vital needs of the populatfon and attested by very
ancient and peaceful usages..." Such rfghts can on'fy be establfshed by the
claimant state; therefore ft appears necessary that the claimant prove to the
satisfaction of the Court or of another state or states that their claims are
valid. No precise rules can be establ fshed, e.g., 8g of the population de-
pendent on the sea; 75'5 of the local economic product, etc. These factors
could change markedly from one economy to another and from one social system
to another. However, the proof of the "rights" rests upon the claimant.

RELATION OF BASELINES TO THE GENERAL DIRECTION OF THE COAST

In theory, the Court determined that the ffne of the outermost Islands, is-
lets and rocks of Norway was the coastline of the state. Given this contention,
any line jofning the outermost points wiil not only follow the general trend of
the coast but it will be the coast. As a result, ft ls difficult to see if one
can assess the value of The specific line fn order to determine Its relationship
to other straight baselfnes. An attempt Is made below, however, to find such a
relationship.

In practice, the Norwegian straight basellnes dfd not depart from the general
direction of the coast, as determined by the mainland or by main islands, by more
than I5$ with the exception of the Vest Fjord closfng lines. The CouW ruled
that the general trend of the coast was not to be determined by an examination
of large-scale charts. Thus, the general trends must be gafned by a free examina-
tion of small-scale charts and maps, f.e.  I:1,000,000!. The general trend must
represent just that--the relatively Iong distance flow of coastal d'lrectfon. In
turn, straight basel Ines must conform wfth in f5' of this norm, changi ng di rec-
tions markedly only when The coast does so. Major devfatlons, I.e. manffest
abuses of the general directfon of the coast, must be dfctated by the physical
geography as determined through an examfnatlon of large-scale maps and charts.
Even in The case of "historic rights", the Court agreed that the straight base-
lines of Lopphavet had to and did follow the general trend of the coast and were
reasonable'
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Inherent in the problem of maintaining a consistent relationship between
the general trend of the coast and the direction of the straight basel ine is the
choice of Intermediate points on the straight baseline. Often where three islets
exist, they are not In a direct or semi -direct line. The middle point  B! may
lie considerably seaward of landward from a line joining the two outer points
 A and C!. If the lines A-B or 8-C were to deviate more than 15 from the general
line of the coast, the state involved could merely choose to ignore point B. Th'ls
can act to eliminate "unwanted" intermediate points wh'fch might alter the general
relationship between the coast and the straight baseline. It can be seen that the
elimination might be carried to an extreme. By lengthening the straight baseline
segments, one could eiiminate or reduce to a minimum the factor or the relation-
ship with the general trend of the mainland coast. It appears to us that the term
"reasonable", as introduced by Norway, enters into the picture as a limit, impre-
cise though it may be, to the length of individual straight baseline segments.
As such it serves as a crude measure of the number of intermediate points which
cannot be ignored.

The criterion of reasonabieness may be applied In -two or three distinct man-
ners. The first Involves a ratio of land area to water area In the enc'losed terri-
tory within the straight baseline and the normal mainiand coast. It has been
determined by planlmetrlc measurement that the ratio in the Norwegian case is
3.5:I; within the coast and straight baselines, water exceeds land at this ratio.
If the length of the straight baselines are extended too greatly, the amount of
water surface will be increased, thus, the ratio will become excessive.

A second measure Is directly related to the length of the straight baseline.
As the Court stated no limit was placed on the length of the straight baselines
utilized- Norway, however, specifically affirmed that' the lines were drawn so
no point on the line was ever out of sight of land. In the section above, we
related the distance which could be seen from a fixed point 15 meters above the
water line on a clear day; the horizon is visible for a distance slightly over 8
miles. If the elevation of the land on the horizon increases to 300 feet, the
land sighting distance grow to 2l miles, Here is a factor which not only re-
lates the length of the straight baseline to The Norwegian criterion but also
takes into account the factor of mountainous nature which seemed to influence
the Court's thinking: The higher the coastal elevations the longer the baseline
segments may be and the further they may be from the land. However, land must
be in sight from all points on the straight baseline.

A third possible factor relates to the additional water surface enclosed by
the straight baseline system ln relation to the "normal" procedures. The increase
should not be unreasonable. At this writing no percentage or ratio has been
determined. However, we feel that the concept has merit and will endeavor to
pursue the factor further.

A major problem which develops with the measurement of area relationship
involves the breadth of the territorial sea--the wider the territorial sea the
less area is enclosed proportionately by an extension of straight baselfnes. Thus,
when one develops a "factor", a reverse relationship arises. The narrower a
territorial sea a state claims, the less sea area may be added by straight base-
!ines; the greater the claim, the more may be added. This factor stems from the
use of fewer basepoints for the measurement of the wider sea.

As a result, it would appear that the relationship should be developed on
the basis of a consistent claim to the territorial sea � either 3 nautical miles
or I2 nautical mlles--in spite of the claim of the individual state, Since the
Territorial Sea ConventIon permits a contiguous zone to 12 miles and the base-
lines are utilized to determine the zonal limits, we would favor the use of l2
nautical miles as a standard for the determination.
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I f these three measures � a! ratio of land to water within the straight
baseline and the coast; b! the water area added by the use of straight basel ines
compared to "normal" practices; and c! all straight baseline points never beyond
the sight of land  ln norma! clear weather! � can be maintained zs guides to reason-
ableness, then It would appear a mathematical criterion may be estab I ished,
which, when combined with the direct relationship to the general trend of the
coast � I5 --permits an objective and direct evaluation of one aspect of straight
base I i ne deve Iopment.

RELATION TO THE REGIME OF THE LAND

The Court, as we have seen, related the regime of the land and the water
to The criterion of a bay--did The enclosed water meet the semi-ct rcul ar test
required for a bay? Fjords did so according to the Court. Since the Court
found no Norwegian line unreasonable, no I imlt was placed on the length of closing
lines and furthermore the outermost rocks, as continuations of the land, could
be utilized for the closing line points. Our analysis established that fjords
had a minimum relationship between the width of mouth, or the closing line, and
the depth of penetrat'ion into the land. First, however, It is necessary to know
what the Court recoqnized as a "fjord". Actual ly, four distinct types exist
along the coast in question. These, brief Iy, may be described as fol Iows:

a! Land-locked f ord. The best example of this is the Varanger Fjord
situated on the Soviet-Norwegian boundary. The fjord possesses a wide mouth;
it decreases abruptly to a narrow, deep-water channel--bordered by steep and
mountainous banks--which penetrates far into the land. The mouth of the fjord
is total ly without an island "fringe". A fjord, in this instance, is entirely
a penetration of the sea Into the mainland. The natural coastal headlands
were utilized as closing points for the straight baselines.

b! Land-locked fjords with su lemental islands. The Tana Fjord is an
example. The bulk of the fjord clefts deeply into the mainland but, for a
considerable portion of its total length, islands supplement and extend the
coastal banks. In this instance the Norweqians utilized, and the Court sanc-
tioned, the use of the most seaward rocks and islets for closing lines.

c! Fjords flanked b major islands. The Vest Fjord, as we have seen,
can be described as having one bank" formed entirely by the mainland and one
by the large, flanking islands, creatinq the illusion of a solid and continuous
bank. As in the case of the second cateqory, the Court permitted the use of
the rocks and islets at the mouth to serve as points on the closing straight
baseline, one of the longest segments utilized by the Norwegians. The line
further departed from the general direction of the coast but recognizing the
fjord to be a fjord forces a closing line to be delimited here--i.e. the physical
geography of the coast dictates a line which must be drawn at a large angle to
the direction of the mainiand coast.

d! F ords with both banks formed by smal I islands. The fjords paral leling
the baseline for the last two baseline segments characterize this last type of
fjord. They real ly are narrow channels bearing the generic designation of
fjord situated between chains of many smal I islands, islets and rocks. The
Norwegiars apparently consider them as fjords since they meet al I requirements
other than they lack a head, a land terminal. The skerr ies which constitute
parts of the banks of the fjords are uti l ized as basepoints for the drawing of
the straiqht basel ines.



The Court stated al I Norwegian fjords were internal waters and hence were
to be enclosed by straight basel ines. They have been � al I four categories.
There Is no question, if one accepts the islands as a wai I or a bank, that the
waters enclosed in the narrow channels of the fjords meet the semi-circularity
requirements of a bay. How, then to relate them to the geographical requirements
of a bay? The definition of the Norwegian coastline, accepted by the Court,
was the outermost points of the skjaergaard. The dictionary definition of coast-

IR *
water" and "regime of the land" for the single nouns. Moreover, as we have seen,
the Court accepted various coastal types as typical of the larger region. In
the Arctic North, the true f jords, in contrast to coastal indentations, consti-
tuted slightly more than 60'f. of the coast. The Island chains of the south formed
more than 705 of the "coast fine", the remainder being channels or fjord openings.
The islands, however, were not continuous although nearly so. No serious effort
has been made to measure ail of the widths of The islands and the channels for the
entire length due to the lack of available very large-scale maps. However, an
estimate would reduce the "land" factor to approximately 65'f~ of the total "shore
line" with intervening water totalling the remaining 35~!.. This figure of 651
corresponds rather closely with the norm for the Arctic coast and may serve as
an objective indicator of the requirements to be classified as "the coast or
shore".

Notwithstanding the various types, fjords are al I "funnel-shaped" bodies of
water which have certain mathematical relations. In the Norwegian case, the
fjords al I penetrated Into the "land", in relation to their closing baselines, at
a ratio of 5:3 or larqer. Furthermore, if one iqnores the closinq I ines and
examines the "shore feature", the ratio of penetration to width is closer to 3: I
at a minimum. Compared to a bay, a fjord is a deeply-penetrating narrow body
of water. AI I Norwegian fjords, but not al I fjords, are rimmed by mountainous
land.

To obtain the designation of a fjord, and its advantages It any, these rela-
tions must be met.

UNANSWERED QUEST IONS

The examination and analysis of the Anglo-Norwegian Fisheries case leaves
certain unanswered questions. The major point Involves the uniqueness of the
Norwegian example. The Court stated again and again that Norway was unique in
Europe and that it possessed a "peculiar geography" which qave it a coast of "a
very distinctive configuration". The question raised then is, having performed
the exercise, can the results be applied to another coast!ine?

While unable to answer the question with certainty, two points favor the
view that the sane rules may, perhaps slightly relaxed, be applied successfully'
Many countries have drawn straight baselines citing the Norwegian case. Th'is
fact implies that they see certain parallels if not di rect relations between
their own situation and that of the Norweqians. Secondly, the ICJ in certain of
its statements seemed to be looking beyond Norway. While aqreeing that the
"general toleration of foreign states...is an unchallenged fact"20  p. I38! for
straight base lines, the Court added "only the coastal state is competent to
undertake it I their delimltationg." Furthermore, the Court stated that
"I stralght3 baselines must be adapted to the special conditions obtaining in
different regions.."tp. 133!.

20Note "general tolerat1on" and not "acceptance", "approval", etc.
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The second question, in effect, comes out of the first. Need other states
meet ali of the crtterfa to the same extent as Norway dfd2 If the Court saw
Norway as unique � I.e. presumably the most embayed, cut-into and fringed coast-
the adaptatlons to "special conditions obtaining fn di f ferent regions" Imp l fes
change in the standards applied to Norway, This cauld take the form of relaxing
 reducing! the percentages or ratios to the favor of another state, or not re-
quiring al I of the criteria to be met. If the latter situatIon preval led, we
would say that the last requf rements to be reduced would involve the relationship
between the straight basel ines and the general trend of the coast and that the
enclosed waters meet the semi-cfrcular requirements of a bay. The former cri-
terion ls vital to maintain a direct relatlonshlp between the direction of the
straight basel ines and the mainland coast which the fslands fringe. It Is not
believed that a system woufd be acceptabfe, for example, were an fsfand chain
to extend perpendicular to the coast or even to trend considerably beyond the
I lmlt of the mainland. The latter crfterfon, which Is also vital to the con-
cepts developed, relates directly to the maintenance of the land/water relation-
ships which constitute the principle, i f not soie basis, for the del imitation of
internal waters, i.e. waters withfn the system whfch relate directly to the
regime of the fand.

The final questfon is the most complex and, as a result, most difficult to
answers To what degree has the subsequent Geneva Conventfon on the Territorial
Sea superseded the ICJ Decfsfon and developed Into customary internatfonal law?
Several pofnts arfse here:

a! Use of Iow-tfde efevations for baselines development. Norway clafmed ft
would use these points to e erm ne s straight basellnes. In fact, one point
 No. 2i! has been established as a low-tide elevation. The Convention specfffcaf-
ly excludes thefr usage unless a permanent, above-water structure has been erected
upon them. If this requirement replaces the Court 's decision, what is the status
of strafght baselfnes using low-tide elevatlons between 195I and the coming Into
force of the Convention?

b! The absence of ba -closin len th lfmitatfons. The Conventfon specifi-
cally, except for h'fstorfc bays, limits bay-closing lines to 24 mlles or less.
Fjords are bays, specfal bays but nevertheless bays, if the Convention prevails,
can a nation no longer cfose off a fjord, such as the Vest Fjord, except where
a 24-mile lfne may be applied? Or fs a fjord, due to fts deep penetratIon into
the land, a spec'lal body of water exempt from the rules of bay closing lfnes2
Does the same principle apply to estuaries, limited to the length of cfosfng
line by shore elevatlons2

The Convention, lnterestingfy, repeated much of the language of the Decision
v'1 rtuaily verbatim. It dfd chanqe the aspect of relating the regfmes of land
and water, replacing the criterion by the concept of fringing fslands. This
change could be interpreted as an effort to clarify the final two segments where
true fjord characteristics tend to diminish, f.e. relating them to islands and
not to fjord-channels.

The unanswered questions could be resolved by adding to the developed crf-
teria a maximum length of a baseline segment. If this limitation were added,
the excesses which have been legislated by certain states could be avoided. The
Norwegian case offers a possibility� . The longest geographfc segment, 45-56,
measures 40.0 nautlcai miles.21 As an absolute limit, we suggest this length
would resolve many of the problems of objectively determining a permfssfble
system of strafght baselfnes, assumfng the other specffied criteria have been met.

2ISegment 20-2I fs longer but lt encloses historic waters and ls not geo-
graphfc in basfs.



APPENDIX I

The Norwegian Straight Baseline Regime: A Geographic Srief
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THE DELIMITATION Of THE TERRITORIAL WATERS OF ARCHIPELAGOS'

One of the "specfal circumstances" existing among the offshore areas of the
globe Is the presence of island groups and archipelagos, concernfng which the
normal rules of baseline def imitation and terr ftorial waters, as laid down by
the Geneva Conventions, may not apply. For over Three-quartets of a century
thfs problem of jur'lsdlctfon over water areas within mfd-ocean archipelagos has
plagued statesmen, jur'lsts, and boundary experts. At the 1930 Hague Codl f fcatfon
Conference, and again ln the preparatory work for the 1958 Geneva Conference,
the matter of archipelagos was careful ly studied, but ln the end, because of
geographic complexities, the question remained unresolved, subject to further
study by experts. Since 1958 few analyses have been made of the juridical
status of mfdmcean archipelago waters; yet In recent years a number of archi-
pelago countries have become Independent. In addition to indonesia and the
Phi 1 fpplnes are such unfts as Fiji, Tonga, Mauritius, and Western Samoa.
The Bahamas are scheduled for fndependence in the relatively near future. And
there are many non-fndependent archipelagos, such as the Faeroes, the New
Hebrfdes, or the Solornons, for whfch special terrftorlaf regimes have been, or
may in the future be contemplated. This report seeks to Iay down certain ten-
tative guidelines for the establ fshment of such special regimes.

Three dfstfnctfons should at The outset be noted. A first Is between the
terms narchfpefago" and "Island group". Presumab ly some sort of special regime
might be permlssable for archipelagos, but not necessarl ly for island groups.
The concept of "archipelago" has varIous connotations. One dictionary refers
to ft as "a large group of Islands", another to "any cluster of Islands". Jens
Evensen, who has researched the problem in some depth deffnes archipelago as
"a formation of two or more islands <islets or rocks! which geographically may
be considered as a whole", while Max Sorenson speaks of "fsiands situated In
such propinquity that they form a natural geographic unft". The factor of ad-
Jacency fs a key one. If the Islands, islets, or rocks are located a cansfderab!e
distance from one another, then the fnter-fsland waters are hardly "adjacent"
to the land. Such might be the case, for example, of some of the Cook Islands,
or of eastern units of the Tuamotu Archipelago.

ln addltfon to adjacency, the element of configuration mighT also be im-
portant, but here agafn past or current practices offer few clues to the probfem.
References have been made to such "archfpelaqos" as the Hawaflan Islands, the
F'lorfda Keys, and the Aleutfans, although in each case these are essentfally
a chain of islands, rather than a cluster. An 'fmportant difference between
these and such cluster-like groups as the Ffjls and the Soiomons fs that the
latter contain within the fsfand group a type of semi-enclosed sea over which
they may seek to establish some forms of sovereignty, even though mfd-pof nts
are a considerable distance from the nearest land.

A second dfstlnctfon should be made between coastaf and mid-ocean or out-
lying archipelagos. The former often have the character of island fringes and
as such may be treated through the straight baseline provfsions of Article 4 of
the Geneva Convention on the Terrltorfal Sea and the ContIguous Zone. The
Norwegian sk aer aard fs perhaps the classic example of this coastaf feature.
Straight base nes oln the outer Ifmfts of this archipelago wfth one another
and with the mainland.

Outlying archipelagos are more difficult to handle, f Irst because they ex-
hibit such a wide varfety of physfcaf conditions, and second because ft may be
very d'I f f I cuI t to decl de the condf t lons under which they merit a speci a I jurI di-
cal regime. It is with these outly'fng archipefagos that this report Is primari-
ly concerned.
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Ftnatly, some note must be taken of the diversity of the condltlons under
which a special regime might be established for an outlyfng archipelago. A
f I rst situation might be that of adJacency � the unIts are so located with respect
to one another that the group may be considered as a geographic whole. Second,
there Is the element of history. Countries may claim that a certain tstand
group--and fts fnter-fstand waters-*ave tradltfonally been considered as a
sfngle polftfcal unft, regardless of the factor of adjacency. In this case the
question comes up, on whom fs the burden of proof of such hlstorlc claims--the
fsfand country or the fnternatfonal coenunftyT FInally, there Is the economic
argument, namely that regardless of physical geography or hfstory, the Island
peoples have a unfque dependence on thef r coastal ~aters, and thus are entitled
to specIal considerations so far as Jurfsdlctlon over these waters ls concerned.
Assocfated with this may In time be claims to preservation of the ecology. Fol-
lowIng the analogy of the Canadian Arctic Haters Pollution Prevention Ac+, lt ls
not unreasonable to expect fs land countries In the near future to press their
claims to competence over nearby waters on the grounds of the possibilities of
some ecological hazard.

Condftions of ad acenc . It ls suggested here that some specffic limitations
to ad acency cou e se up In the case of archipelagos; unless such Ifmftatfons
are established and are accepted by a majority of the world's nations almost any
sltuatton In which Islands, islets, rocks, banks, and shoals are located fn some
proxlmtty to one another may be considered as meriting a special terrltorfat re-
gfme,

According to the proposal outltned here, straight Ifnes up to a maxfmum of
forty nautfcal miles In length would be permfssable between adjacent basepolnts;
the waters associated wfth, and enclosed by, these fines, If they are not already
within the terrftorlal sea as normally delfmlted, would be designated as "insular
waters", over whfch the country would have jurfsdictfon, subject to certain re-
strictions. The detatts of this suggestfon are as folfces:

I. The strafght tfnes constructed between appropriate basepolnts wlthln
an archipelago are to be known as "constructfon lines" to dlfferentlate them
from a system of straight beset ines.

2. Twelve mf les seaward of the constructfon I ines fhe outer tfmfts of
the Insular waters wl I I be del lmited. At I waters within these outer I fmfts, not
already fncluded within the traditlonaf twelve-ml le territorial llmfts of the
land area, are deslqnated as Insular waters.

On Figure IB, the dashed line marks the outer I lmfts of the twelve-mf ite ter-
ritorial sea about islands  A 5 8! and a rock  C!, while the sot ld I fne fs the
construction I lne between the three features. The shaded area marks the ex-
tent of the insular waters. These, together with the ter ritorfal waters inside
the twelve-ml le limit, represent the area of water over which the fslands have
jurisdlctlon. I f breaks exist between basepolnts whfch are more than 40 ml les
tn length, they cannot be brtdged by construction I ines. On Figure I9, it ls
more than 40 ml tes from lstands A or 8 to fstands C or D.

Insular waters shel I have the same juridical status as territoriaf
waters, except that a I I sh t ps and at rcraft In trans f t sha I I enjoy The same f ree-
dom of navigatfon and overf I ight for the pur pose of transit through and over
such waters, as they have on the high seas. The coastal State may designate cor-
r tdors suitable for transit by al I ships and aircraft through such waters.



Figure 18
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4. If, fn the case of fsfands of the archipelago, the coastffne fs deeply
Indented and cut fnto, or if there is a fringe of islands along the coast in
its immediate viclnfty, the method of strafght baselines Jofning appropr'late
points may be empioyed, in accordance wfth Article 4 of the Geneva Convention
on the Territorial Sea and the Contiguous Zone.

5. As regards coral atoll reefs, the edge of the reef as marked on Iarge-
scale nautfcal charts, shalt be accepted as the Iow-water line for measuring
the constructfon line and the terrftorfal sea.

6. With respect to any closed system of construction I'fnes, the total area
of Insular waters contafned within the 12-mlle limits calculated from the con-
struction lines may not exceed the aggregate of areas contained within circles
12 mlles 'fn radius calculated about each of the basepoints used.

On Figure 20 thfs condition Is satisfied, but on Figure 2I the extent of
insular waters enclosed exceeds the total area of territorial waters wfthfn the
lines. Thus, on the basis of adjacency the delfmltatlon on Figure 21 would be
disallowed.

Rationale for the proposal. The system suggested here 'fs designed to afford
arch fpe ago areas an oppo uni , under certain prescribed cond'ftions, to assert
competence over their i nter- fs I and waters . The construction lines are in a
sense artificial base ines. From them the seaward Iimfts of insular waters are
measured, and afl areas of insular waters must be within twenty-four miles of
these seaward limits, or the basepoints themselves. Thus, ff adjacency ln
archipelagos can be taken as less than, or equaf to, twice the breadth of the
territorial sea  measured as twelve miles! then the principle of adjacency is
not violated in this proposed scheme.

Waters within twelve miles of the basepoints would be subject only to
the normal regfme of territorial waters, and not to the addltionaf restrictions
of "insular" regImes, so far as freedom of transit and overf light are concerned,
The system suggested here impl fes also that terrltorlaf waters may be def fmited
in the case of coral reefs, as suggested in the Addendum of fhe Second Report
on the Regime of the Territorial Sea ln preparation for the 1958 Geneva Conference.
Many of the Island groups of the world, such as the Maldives, Truk Islands, and
the Palau group have extensive coral formations which themselves form a part of
the geographic whole. It would hardly make sense to exclude these features ln
the delimitation process.

The various restrictions noted here would apply only in the case of dellmf-
tatfons based on the principle of adjacency. If special ci rcumstances exist,
either on the ground of history or of economic need, some adjustments fn delfmi-
tation restrictions may be necessary . There are many situations in which special
competence of the coastal country over actfvitfes well away from its coast can,
ln theory at least, be justified. But under no conditions should the freedom of
navigation and overflfght for purposes of transit, beyond the twelve-mlle ter-
ritorial limits, be compromfsed. Like the regfme for straight baselines, this
archipelago system shou!d requfre delineation on officialiy recognized large-
scale charts to which due publfclty should be given,

A Iications of the ro osed system. Because of the great number and
varie y o archlpe agos throughout he world, it has not been possible to assess
the Impact of the p~~ osed system on more than a few concrete situations ~ The
Hawaffan Islands, because of their linear arrangement, would gain very Ifttie ad-
dftlonal water area. Kauaf Channel, whi ch is sixty-four nautical mlles across at
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its narrowest point, would not be closed off. Kaua.I and Nlhau Islands would
constitute a separate terrltor lal unit. Similarly, there would be I lttle ad-
ditional space enclosed as insular waters 'fn the case of the Aleutians. Three
channels would remain open ln the Island chain � between Unalga, and Sem'fsopochnoi
islands, between Kiska and Buldlr Is lands, and between Buldlr and ingenstrem
Rocks to the east of Attu.

The Bahama islands would be Joined together by Insular waters from Little
Bahama Bank Tn the north to Santo Oomingo Cay and Acklins Island in the south--
a distance of some 400 nautical mlles. But a break would exist between this and
the boundaries of Great lnagu Island on the northern side of the Windward Passage.
Also, much of the southwestern part of the Great Bahama Bank, between Andros
island and Cuba, would not be covered either by territorial or Insular waters.

Turning to the Pacific, the suggested dellmitatlon system was applied to
two new ly-Independent archlpeiago countr'Ies, FIJI and Tonga. The islands of Fiji
are arranged about the Koro Sea In such a way that practically all of Its waters
would be ciassed as either terr'Itorial or Insular. But Vuata Vatoa in the south-
east, and Kanduva in the southwest of the archipelago are too far removed from
Matuku In the center at the mouth of the Koro Sea to be connected directly with
It by construction I'ines.

The Tonga Islands are more linear and exhibit a band of territorial or
insuiar waters about 80 mlles wide and 180 miles long, with narrower project'fons
at both the northern and southern ends.

The delimitation system suggested here must, of course, be appi led to many
other Island conditions throughout the world before a final decision can be made
as to whether or not ft Is viable, or creates more problems than 'It is designed
to resolve. Perhaps all or some of the restrictions should be modified. But
a dellmltatlon system, such as this, may ln time be able to accommodate the
legitimate Interests of island countries with those of the International com-
munity as it seeks freedom of transit through and over Inter-island waters.

THE CHOICE OF BASELINES ABOUT ATOLLS

Atol ls are co~posed primari ly of a chain of tiny, low I imestone is lets  motus!
which partial ly crown a circular or ovai coral reef. The reef norma'I iy is com-
pletely submerged at high tide but heads may dry at law water, Geomorphical ly,
an atoll may present several external forms dependent on its stage of develop-
ment or genesis. They may be characterized as true atolls, almost atolls, part-
ralsed atolls and raised atol Is, Basicaily, the major difference in the ex-
ternal character affects the nature and character of the lagoon contained within
the reef. In a true atoll, the reef Is virtually continuous, Islands are limited
and the lagoon is expansive and completely marine. In the raised atoll, the
lagoon has become a saucer-like depression ln an island completely above sea
ievel. The two remaining categories form intermediate steps.

The true atolls and raised atolts represent the major problem area ln
the development of an equitable and logical baseline for the measurement of the
territorial sea. The reefs are formed, almost entirely, by coral skeletal struc-
tures which I lve in a restricted environment. The skeleton of the coral polyp
develops by cells on its bottom and sides which excrete calcium to protect the
otherwise defenseless marine organism. The coral builds upward upon the skele-
tons of its dead ancestors. While live coral may be found in water depths to
1,000 feet, most exist between 20 feet below sea level and IFO feet. The reef
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becomes a cemented mass of skefetal material, modified by dissolution and re-
crystal fzatfon through the actions of sea water. Wave action wl I I break off
huge chunks of reef, which eventual ly may be pulverized and reduced to sand.
The top surface of the reef ls covered with this debris ln ai I sizes and forms.

The reef corals can I ive only under restrfcted geoqraphlc conditions. They
cannot survive except within the temperature range of 65' F. - 96'F. The ideal
water temperatures range about 80OF. Consequently, atol I development Is restric-
ted to tropical and warm subtropical waters of the Pacific, Indian and Carib-
bean seas, Moreover, their major development is situated ln the central and
western portions of these bodies .

The coral reef has a characteristic profffe. The outer or seaward edge
of the reef drops steeply to the sea floor. The fnner, or lagoon side, shades
gradually to a flat shallow basfn, the atoff lagoon. These bodies of water
are characteristlcalfy clear, beautifully blue and teem w'fth marfne fife, Coral,
characteristically, cannot survive ln silty or polluted waters; hence, the purity
and richness of the lagoon flora and fauna.

In virtually every Instance, the rim of the coral reef is nearly continuous;
perimeter coverage Is generally greater than 75 percent and usually averages
about 90 percent. Laqoon openings are situated normally on the lee sfde of the
motus. The motus, ln the true atofl, characterfstlcally are limited in number
and ln linear extent. Rarely do they attain 50 percent of the total perimeter;
normally they total much less . In certain atolls, the rmtus may constitute less
than IG percent of the total perfmeter.

An atoll forms a geograph'Ic and ecologic unity. The lagoon, which con-
stitutes the center of I'Ife fn the atoll, has the definite character of land-
locked waters. The lagoon is generally calm, exceedingly clear and possesses
a characteristic color distinct from the general ocean. Wind-Induced wave action
Is broken by the seaward extent of the reef. Other physical factors such as
temperature, salinity, etc. show marked differences from the oceanfc norm. How-
ever, the most 'Important feature of the lagoon ls the rich and varied biota. Most
atoll fagoons generally teem with fish and other marine life. The economic well
being of the Indigenous population depends to a very farge measure on the har-
vest of the I agoon fishery . This relates to the absolute lack of land surface
and the even greater restrictions for cultivation In the normal atoll. More-
over, the sterility of the limestone soils and the lack of indigenous animal
life on the motus are factors to be considered. Coconuts are the prfmary agri-
cultural products although some root crops are also grown. Vital protein, how-
ever, comes primer'Ily from the lagoon.  On some near atolls and raised atolls,
pigs and other domesticated anfmafs are raised In limited numbers. They generally
are Insufflcfent to meet the requirements of the population.!

The reef not only forms the lagoon which sustains The population but fts
existence Is essential for the mafntenance of the motus themselves. Wfthout the
reefs, the motus would soon be destroyed by wind and wave act'Ion. Thus the
reef gives the motus both life and survival. The recent threat of reef destroy-
fng crown-of-thorns starfish represents an unusual danger to the Inhabftants of
these atolls for the destructIon of the coral eventually means the end to the
islets through erosion.

For survival, the inhabitants requfre all three: the reef, the lagoon and
The motus. As a resuit, 'It fs impossible, geographically, to separate the three



interrelated elements. Mhiie man may be destined ta live his I lfe on the motus,
to maintain his existence he must harvest the lagoon formed and nurtured by the
reef .

This need, which is basically one of economic survival, must be ref Iected
politica'lly. To protect the resource upon which life depends, the Inhabitants
must be ln a position to control the lagoon. To accomplish this fact the ter-
ritorial sea of an atol I must be measured from a basel lne farmed by the seaward
side of the reef.

From th'Is concept, the following should develop:

I! the lagoon forms internal, land-locked waters of the state
or the atoll as part of a state;

2! the territorial sea should be measured seaward from the outer
1 imit of the reef, even where it is subm~erge mean iow water
as shown on official charts;

3! the contiguous zone should be measured tn the same manner as the
ter r'liorial sea;

4! a system of straight basel ines, if the conditions permit, may
be drawn so as to use the reefs rather than the motus as turning
points;

5! where openings ln the reef are greater than twice the claimed
terrltorlai sea, the opening may be closed at the natural entrance
pofnts of the reef, in a manner similar to bays on a mainland
shore.




