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Executive Summary

This draft Environmental Assessment/Regulatory Impact Review/Initial Regulatory Flexibility Analysis
(EA/RIR/IRFA) examines the environmental and economic effects of Amendment 86 to the Fishery
Management Plan for Groundfish of the Bering Sea and Aleutian Islands Management Area and
Amendment 76 the Fishery Management Plan for Goundfish of the Gulf of Alaska to change the service
delivery model for the North Pacific Groundfish Observer Program (Observer Program). The
recommended action is intended to address a variety of longstanding issues associated with the existing
system of observer procurement and deployment. The proposed action would replace the existing
observer service delivery model, in which industry contracts directly with observer providers to meet
observer coverage requirements in Federal regulations, with a new system (i.e., restructuring) in which
NMEFS contracts directly with observer providers and determines when and where observers are deployed.
Vessels and processors under the restructured observer program would pay either a fee based on a
percentage of ex-vessel revenue (not to exceed 2%), or a daily observer fee, to fund the program.

At its December 2008 meeting, the North Pacific Fishery Management Council (Council) approved the
following problem statement for restructuring the Observer Program:

BSAI Amendment 86/GOA Amendment 76 Problem Statement

The North Pacific Groundfish Observer Program (Observer Program) is widely recognized as a
successful and essential program for management of the North Pacific groundfish fisheries.
However, the Observer Program faces a number of longstanding problems that result primarily
from its current structure. The existing program design is driven by coverage levels based on
vessel size that, for the most part, have been established in regulation since 1990 and do not
include observer requirements for either the <60’ groundfish sector or the commercial halibut
sector. The quality and utility of observer data suffer because coverage levels and deployment
patterns cannot be effectively tailored to respond to current and future management needs and
circumstances of individual fisheries. In addition, the existing program does not allow fishery
managers to control when and where observers are deployed. This results in potential sources of
bias that could jeopardize the statistical reliability of catch and bycatch data. The current program
is also one in which many smaller vessels face observer costs that are disproportionately high
relative to their gross earnings. Furthermore, the complicated and rigid coverage rules have led to
observer availability and coverage compliance problems. The current funding mechanism and
program structure do not provide the flexibility to solve many of these problems, nor do they allow
the program to effectively respond to evolving and dynamic fisheries management objectives.

Proposed Alternatives

In addition to the no action alternative, four action alternatives to restructure the observer program are
evaluated. The four restructuring alternatives are distinguished primarily by which fisheries or sectors
would be included in the restructured program and the structure of the fee mechanism used. Two options
are also evaluated, which are applicable under any of the action alternatives.

One of the primary decision points under Alternatives 2 through 5 is the ex-vessel value fee percentage to
be assessed, the maximum of which can be 2% under current law. The Council selected Alternative 3
with a 1.25% ex-vessel value based fee as its preferred alternative. Option 2 was selected to require an
annual report on the revised observer program as part of the Council’s preferred alternative. The entire
October 2010 Council motion, detailing all of the provisions of the preferred alternative, is provided as
Appendix 13.
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Alternative 1.

Alternative 2.

Alternative 3.

Alternative 4.

Alternative 5.

Status quo; continue the current service delivery model.

GOA-based restructuring alternative. Restructure the program in the GOA, including
shoreside processors; and include all halibut and <60’ vessels participating in groundfish
fisheries in the GOA and BSAI. Vessels in the restructured program would pay an ex-
vessel value based fee. Retain current service delivery model for vessels >60° and
shoreside processors in the BSAL

(Council Preferred Alternative with 1.25% Ex-vessel Fee.) Coverage-based
restructuring alternative. Restructure the program for all fisheries and shoreside
processors with coverage of less than 100 percent. Vessels in the restructured program
would pay an ex-vessel value based fee. Leave vessels and processors with at least 100
percent coverage under the current service delivery model.

Comprehensive restructuring alternative with hybrid fee system. Restructure program for
all groundfish and halibut fisheries off Alaska. Vessels and shoreside processors with 100
percent or greater coverage would pay a daily observer fee; vessels and shoreside
processors with less than 100 percent coverage would pay an ex-vessel value based fee.

Comprehensive restructuring alternative that would assess the same ex-vessel value based
fee on all vessels and shoreside processors in the groundfish and halibut fisheries in the
GOA and BSAL

The following options could be selected under Alternatives 2 through 5:

Option 1:

Option 2:

For halibut fishery landings and landings by vessels less than [40°, 50°, or 60’ LOA]
participating in groundfish fisheries (fisheries and sectors not currently subject to the
observer program), vessels and shoreside processors would pay one-half the ex-vessel
value based fee established under the alternative.

(Council Preferred Alternative.) NMFS will release an observer report by September 1
of each year. The report will contain the proposed stratum and coverage rates for the
deployment of observers in the following calendar year, as well as a detailed financial
spreadsheet by budget category on the financial aspects of the program. The Council
may request its Observer Advisory Committee, Groundfish Plan Teams and/or the SSC to
review and comment on this draft plan. NMFS will consult with the Council each year
on the draft plan for the upcoming year, at a meeting of the Council’s choosing that
provides sufficient time for Council review and input to NMFS.

NMEFS also would prepare an annual report on the observer program for presentation to
the Council each year, including information on how industry participants have adapted
to and been able to accommodate the new program. As part of this annual report, the
1.25% fee percentage would be reviewed by the Council after completion of the second
year of observer deployment in the restructured program. The Council could revise the
fee assessment percentage in the future through rulemaking after it had an opportunity to
evaluate program revenues and costs, observer coverage levels, fishery management
objectives, and future sampling and observer deployment plans. This report would be
provided to the Council at the same time the annual deployment plan is being provided.
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Table E-1 provides a summary of the vessels and processors included under each restructuring alternative,

including the preferred alternative (Alternative 3).

Table E-1 Vessels and processors included under Alternatives 2 - 5
Alt. 2 Alt.3 Alt. 4 Alt. 5
Area Vessel/Processor class (GOA-based) (coverage-based) | (comprehensive | (comprehensive with
with ex-vessel ex-vessel fee)
& daily fees)
Halibut vessels Ex-vessel fee for Ex-vessel fee
Ex-vessel fee CVs; status quo for CVs; daily Ex-vessel fee
system for CPs fee for CPs
Groupdﬁsh CVs (all gears Ex-vessel fee Ex-vessel fee Ex-vessel fee Ex-vessel fee
and sizes classes)
Non-AFA inshore Ex-vessel fee Ex-vessel fee Ex-vessel fee Ex-vessel fee
processors
GOA Pot CPs Ex-vessel fee Status quo Daily fee Ex-vessel fee
Trawl CPs <125° Ex-vessel fee Status quo Daily fee Ex-vessel fee
Hook-and-line CPs <125’ Ex-vessel fee Status quo Daily fee Ex-vessel fee
Trawl CPs 2125 Ex-vessel fee Status quo Daily fee Ex-vessel fee
Hook-and-line CPs >125° Ex-vessel fee Status quo Daily fee Ex-vessel fee
Rockfish Program Ex-vessel fee Status quo Daily fee Ex-vessel fee
Halibut vessels Ex-vessel fee for Ex-vessel fee
Ex-vessel fee CVs; status quo for CVs; daily Ex-vessel fee
system for CPs fee for CPs
Groundfish vessels <60’ Ex-vessel fee Ex-vessel fee Ex-vessel fee Ex-vessel fee
Non-AFA CVs >60’ Status quo Ex-vessel fee Ex-vessel fee Ex-vessel fee
Pot CPs Status quo Status quo Daily fee Ex-vessel fee
AFA CVs <125’ Status quo Status quo Daily fee Ex-vessel fee
non-AFA inshore Status quo Ex-vessel fee Ex-vessel fee Ex-vessel fee
processors
AFA CVs 2125’ Status quo Status quo Daily fee Ex-vessel fee
BSAI
Non-AFA trawl & hook- Status quo Status quo Daily fee Ex-vessel fee
and-line CPs 60’ - <125’ us qu | v
Non-AFA trawl & hook- Daily fee
and-line CPs >125° Status quo Status quo Ex-vessel fee
.AFA & CDQ pollock Status quo Status quo Rallvgs Ex-vessel fee
inshore processors
Motherships Status quo Status quo Daily fee Ex-vessel fee
AFA CPs Status quo Status quo Daily fee Ex-vessel fee
Ex-vessel value
CDQ vessels EfX_VF ss;l ;{ilue EfX_VF ss;l ;{ilue fee for halibut; Ex-vessel fee
ee for halibut ee for halibut Daily fee for other

Note: Shaded cells represent inclusion in the restructured program. ‘Status quo system’ means the current system in which
vessels and processors contract directly with observer providers to meet specified coverage requirements in Federal regulations.

Coverage requirements and deployment of observers

The issue of coverage levels arises with the implementation of a program that rescinds the current
coverage levels based on vessel length and processing volume, and replaces them with one in which
NMEFS has more flexibility to decide when and where to deploy observers. This is because some type of
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organizational structure is still necessary to categorize vessels and processors for the purpose of
determining coverage levels. The establishment of coverage categories would also assist the Council in
determining what levels of coverage are necessary when new management programs are proposed. As a
replacement for the existing vessel length-based categories, the following two tier system of coverage is
proposed. Vessels and processors would either be in the category of <100% coverage or >100%
coverage, based on their fishery and operating mode. The >100% (full coverage) category includes (a) all
CPs and motherships, and (b) CVs fishing within a management system that uses prohibited species caps
in conjunction with catch share programs (Table E-2). All other sectors, including halibut and sablefish
IFQ fisheries, would be in the <100% (partial coverage) category. The determination of which fishery
sectors are placed into which category is a decision point under any of the restructuring alternatives
(Alternatives 2 through 5). The Council’s preferred alternative, detailed in Section 2.10.3.2, includes the
coverage stratum proposed below.

Table E-2 Summary of vessels, shoreside plants, and management programs included in
the =100% coverage stratum

Stratum
Full-coverage (2100%)

All catcher processors and motherships1
All catcher vessels fishing cooperatives with transferable quotas.??

Shoreside processors taking deliveries of AFA and CDQ pollock

'Includes FV Golden Fleece.

’Includes all pollock trips conducted by AFA eligible CVs in the Bering Sea and Central GOA Rockfish Program.

?An exception to this category is the halibut and sablefish IFQ fisheries, which would be in the <100% coverage stratum under
the proposed action.

This action does not propose an annual mechanism through which a fishery would change from one
category to another if it is determined that coverage levels needed to be increased or decreased.
Currently, all coverage levels are established in regulation and any changes to existing coverage
requirements must be implemented through notice and comment rulemaking. This analysis assumes that
formal rulemaking would also be necessary to change fisheries or sectors from one category to another
(<100% wversus >100%) under the new system. Agency flexibility would still be substantially increased
through the proposed system, however, as the coverage levels for fisheries within the <100% (partial
coverage) category could be shifted and modified on an inseason or annual basis.

The restructure of the observer program would require NMFS to efficiently allocate observer effort
towards its multiple objectives within an established budget. The proposed action establishes the
framework to work toward optimization of observer coverage to meet multiple objectives. The framework
proposes a range of deployment allocations for the restructured observer program in the North Pacific.
Under the proposed program, NMFS would expect to report regularly to the Council, with the goal of
transparency with respect to the sample design and financial aspects of the program. NMFS and the
Council would thus be able to track progress towards optimization. Details of program implementation,
the sample design, and the proposed framework for deploying observers are provided in Chapter 3.

Funding mechanism

All of the restructuring alternatives contained within this analysis could accommodate direct Federal
funding, if available. Federal funding may be necessary to get the program started, fund some direct
coverage costs if industry fees are inadequate, and fund agency costs associated with implementing and
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maintaining the program. Therefore, any decisions related to the type of user fee would not preclude the
possibility of obtaining Federal funding to cover observer deployment costs. There are several decisions
related to the funding mechanism under each restructuring alternative. Section 2.9 of the analysis outlines
the primary issues and concepts relevant to the funding mechanism.

Types of user fee

Two primary types of observer fee programs are authorized under the Magnuson-Stevens Fishery
Conservation and Management Act (MSA) for and proposed under the restructuring alternatives. Vessels
and processors not included in the restructured program would remain in the existing regulated (pay-as-
you-go) service delivery model and contract directly with observer providers to receive observer services
(e.g., daily rate paid directly to observer providers).

Ex-vessel value fee. An ex-vessel value fee is proposed to fund coverage for many sectors under
Alternatives 2 through 4, and for all sectors under Alternative 5. Fees based on the ex-vessel value of
landed catch are the most common type of fee currently used in the North Pacific. The maximum ex-
vessel value fee authorized under Section 313 of the MSA for observer coverage is 2%, but the Council
selected a fee of 1.25%. Under the ex-vessel value fee program, the fee amount would be paid by both
vessels and processors. Catcher processors that both harvest and process their catch would pay the entire
fee percentage, and the intent is that catcher vessels delivering shoreside would split the fee 50:50 with
the shoreside processor. This is the same approach taken under the original research plan in 1995. (Note
that the 50:50 split between catcher vessels and processors would not be in regulation as it is not possible
to enforce. Section 2.10.7 discusses who would likely bear the burden of the fee, regardless of intent.)
There is also an option provided under each alternative to assess an ex-vessel value fee on halibut
landings and groundfish landings from vessels either <40’, <50°, or <60’ length overall that is equal to
half of the fee assessed on all other sectors subject to the fee under the preferred alternative.

Daily coverage fee. A daily observer fee is proposed to fund coverage for those sectors in the >100%
coverage category under Alternative 4. This approach would to some extent mirror the existing ‘pay-as-
you-go’ program, except that vessel owners and shoreside plants would be billed by NMFS for their
coverage instead of contracting directly with an observer provider. Such a fee could be designed to
exactly match the direct costs of observer coverage, as is currently the case with the existing pay-as-you-
go program, or the fee could be set at a lower level than actual coverage costs if Federal funds become
available to subsidize the program.

Setting the fee levels

Because a restructuring alternative (Alternative 3) was selected as the preferred alternative, one of the
most important decision points for the Council was setting an initial fee percentage for those sectors that
will operate under an ex-vessel value based fee. The fee percentage (and the level of Federal funding, if
available) would determine the program’s budget and would directly affect coverage levels in the
fisheries covered by the program and costs paid by industry. Some of the major assumptions and decision
points associated with the ex-vessel fee are:

1. Ex-vessel fees would be based on standardized ex-vessel prices calculated using data derived
from COAR employing the methodology developed by the CFEC for their gross earnings
estimates.

2. For the groundfish fishery, the time required to collect, analyze, and apply price data to the
eLandings system would result in 2-year-old prices being applied to the harvest data.
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3. [Itis anticipated that when an ex-vessel fee is assessed, the harvester would pay half of the fee and
the processor would pay the other half. This applies to all types of processors. The processor
would collect the harvester’s portion of the fee at the time of landing. Under Alternatives 3 and
4, catcher vessels that deliver unsorted cod ends would not be subject to an ex-vessel fee and
would not be subject to the daily fee. Catcher vessels that deliver sorted catch to a catcher
processor or mothership would be subject to paying their half of the ex-vessel fee and it would be
collected by the processor at the time of the landing.

4. Standardized ex-vessel prices would be set for species, port of landing, and gear. Because of
data confidentiality issues, data must be aggregated if there are fewer than 3 entities in a price
category. It is proposed that the prices would be set for fixed gear, pelagic trawl gear, and non-
pelagic trawl gear. Ports and species would be aggregated as needed to preserve confidentiality.

5. Using a rolling average price instead of an annual price could serve to stabilize fee revenues. The
Council elected to use this approach.

Contracting process

Under all of the action alternatives under consideration, private observer companies would continue to be
the source of deployed observers. The main difference under the restructuring Alternatives 2 through 5 is
that NMFS would be the entity responsible for contracting for observer coverage rather than the vessel
owner. Complex regulations and procedures already govern the Federal contracting process. Therefore,
this analysis does not examine alternatives to the process that would govern direct Federal contracting for
observer services. The existing Federal contracting process is described in Section 3.1, to provide the
Council, the Secretary of Commerce, and the public with an understanding of how the program would
operate under any of the restructuring alternatives. This section also explores the role of contractors
under a new program, and whether single or multiple contracts, and single or multiple contractors, are
preferable.

Several different contract modules are possible but are difficult to develop until the scope of work is
defined. In essence, there are several ways to accomplish any task and distribute work. Contracting is
flexible and will accommodate various desired scenarios. For example, the work can be broken into
regional components (BSAI or GOA), by gear type, or by vessel size class. Various combinations are
possible. It is also possible to develop different types of work modules. One module could be for overall
coverage planning and another for the provision of observers to obtain that coverage. Once the scope of
work and funding are identified, NMFS can further develop alternative contract modules for
consideration.

Because Federal contracting must follow well-established procurement processes, there are no Council
decisions related to the contracting process. Rather, NMFS would keep the public and the Council
informed of the process, as the scope of work becomes better defined.

Summary of economic effects

This amendment considers the status quo management (no action), as well as four action alternatives to
restructure the observer program for the halibut IFQ fishery and the sablefish IFQ fishery and all or parts
of the BSAI and GOA groundfish fisheries. Option 1 applied to Alternatives 2 through 5 would reduce
the ex-vessel portion of the observer fee by half, for halibut landings and for groundfish landings by
vessels less than 60° LOA, less than 50’ LOA, or less than 40° LOA. Vessels that are assigned a Federal
Fisheries Permit (FFP) and fish in a Federal or parallel fishery (both State and Federal oversight) would
be covered under this amendment. Vessels that are not assigned an FFP and fish in parallel fisheries and
vessels that only fish in State-managed fisheries are not included in this amendment. The ex-vessel
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observer fee would only apply to vessels and processors that are in the less than 100% coverage category
in Alternatives 3 and 4. Catcher processors are in the 100% coverage category, so they would be required
to continue the pay-as-you-go observer payments under Alternative 3 (Preferred Alternative). They would
pay a daily fee under Alternative 4. Vessels would be classified as a catcher processor or catcher vessel
based on the FFP designation, as applicable. The ex-vessel observer fee would apply to all vessels and
processors under Alternative 5.

Alternative 1 would maintain the status quo. Based on 2008 fishery data, a total of 464 observers
worked 39,344 days on 296 vessels and in 21 plants. Each observer day was estimated to cost $366,' for
a total observer cost of $14.4 million to the harvesters and processors in the North Pacific. Halibut
vessels and registered buyers, as well as vessels <60’ LOA, are not required to have observers under the
status quo and currently do not have observer expenses related to this program.

Alternative 2 would restructure the observer program for all halibut IFQ holders, GOA harvesters and
processors, and catcher vessels <60’ LOA when harvesting BSAI groundfish. BSAI CVs that are >60’
LOA would remain under the status quo observer requirements. Vessels and processors subject to the
restructured observer program would pay an ex-vessel value based fee that may not exceed 2%. The
revenue estimates for each action alternative in the RIR are based on the maximum ex-vessel value fee of
2%, as this analysis proposes that the first year(s) of the program would require a 2% fee, at least until
sufficient startup funding is generated to contract with observer providers for the restructured sectors.

Section 2.10 provides a detailed description of the costs to industry assuming a 2% ex-vessel fee. Under
Alternative 2, the ex-vessel fee is projected to cost industry about $6.7 million per year. Halibut and
sablefish IFQ account for about 76% of the ex-vessel fee revenue ($3.8 million), but only about 27% of
the total observer costs. Shoreside groundfish deliveries account for most of the remaining ex-vessel
revenue ($1.4 million). The $6.7 million would fund about 14,000 observer days, based on an observer
cost of $467/day.” Industry members that remain under the status quo were estimated to use 34,234
observer days at a cost of $12.5 million. The total estimated annual (mean) observer cost under
Alternative 2 is $19.2 million. That represents an increased cost to the fleet and processors of about $4.8
million per year, relative to the status quo. The increased costs would, on average, provide increased pay
and benefits for observers in the restructured program. Restructuring the GOA fishery is expected to
reduce sampling bias and expand coverage to improve data collected.

If Option 1 were implemented under Alternative 2, the ex-vessel fee paid by the sectors it affects would
be reduced to half the estimated amount. Option 1, <60’ LOA would reduce the amount halibut catcher
vessels pay by about $1.9 million annually and the total amount all sectors pay by $2.6 million (using
2005 - 2008 ex-vessel revenue estimates). Observer days funded would be reduced from 48,619 to
42,983. The lower estimate still exceeds the 39,344 days used in 2008. Option 1, <50’ LOA would
reduce the observer fee percentage for halibut landings and groundfish catcher vessels <50’ LOA.
Because the 50’ to 59.9° groundfish catcher vessels do not qualify for the reduced ex-vessel fee
percentage, the revenue generated is reduced annually by $2.0 million instead of $2.6 million. The $2.0
million reduction in revenue equates to about 4,303 fewer observer days than under Alternative 2 alone.
Finally, Option 1, <40’LOA would reduce observer revenue annually by $1.9 million and purchase 4,096
fewer observer days.

Alternative 3 (Council preferred alternative) restructures the observer program for vessels in the less
than 100% coverage category (see Section 2.10.3, and the Council motion in Appendix 13). The

'Refer to Appendix 6 for the calcuations used to estimate the cost of an observer day ($366/day) under the status quo program in
which industry contracts directly with observer providers.

ZRefer to Appendix 6 for the calculations used to estimate the cost of an observer day ($467/day) under a restructured program in
which NMFS contracts directly with observer providers.
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Council’s preferred alternative modifies the observer requirements for entities operating in the groundfish
industry that will have <100% coverage requirements under the revised program and all entities in the
commercial halibut sector. All vessels and processors in this coverage category are subject to the ex-
vessel value based fee, and would be required to carry an observer as determined by NMFS. Vessels and
processors operating in the >100% coverage category are not included under the ex-vessel fee-based
program and would continue to obtain observer coverage by contracting directly with observer providers
(‘status quo’).

The <100% coverage category is composed of catcher vessels and shoreside processors that are not
participating in the Bering Sea pollock fishery or the GOA Rockfish Program. Catcher processors® and
motherships would be in the >100% coverage category and remain in the status quo (pay-as-you-go)
program under Alternative 3. The costs to the halibut fleet would differ only slightly under Alternative 3
compared to Alternative 2. Catcher vessel costs and coverage would remain the same, but halibut catcher
processors, like groundfish catcher processors, would be subject to 100% coverage and be required to
contract directly with an observer provider to obtain their required coverage. Including catcher
processors in the >100% coverage class is expected to decrease halibut ex-vessel fee revenue by $300,000
(when calculated using the maximum 2% fee that could be applied in the future if it is needed and the
Council goes through the required rulemaking process); the vessels that would be exempt from the ex-
vessel fee would be required to pay the pay-as-you-go coverage costs.

The Council recommended restructuring the program such that NMFS would contract directly with
observer companies to deploy observers in the restructured sectors according to a scientifically valid
sampling and deployment plan, and industry would pay a fee equal to 1.25% of the ex-vessel value of the
landings included under the program. The Council’s preferred alternative of 1.25% is projected to
generate $4.2 million annually. The ex-vessel fee revenue under Alternative 3 was also evaluated in this
analysis using the maximum 2% fee allowed, which is projected at about $6.7 million annually. The fee is
paid exclusively by catcher vessels and shoreside processors. Catcher processors and motherships are
projected to use 34,477 observer days (based on 2008) at a cost of $12.6 million ($366/day).* The total
annual mean observer cost under Alternative 3 at 2% of ex-vessel revenue is about $19.4 million or a $5.0
million per year increase over status quo (2008). A 1.25% fee on ex-vessel landings reduces the projected
observer program revenue by about $2.5 million, or 9,027 observer days, relative to the 2% fee.

If the Council had selected Option 1, <60’ LOA, in conjunction with Alternative 3, the revenue available
for observers was projected to decline annually by $2.4 million and purchase 5,222 fewer days. This
outcome is very similar to the funding and number of observer days funded using the 1.25% ex-vessel
fee. Option 1, <50’ LOA would require vessels in the 50’ to 59.9” class to pay the full ex-vessel fee.
Therefore, the reduction in annual observer revenue is only about $1.9 million (3,953 days). Option 1,
<40’ LOA yields results that are similar to Option 1 <50’ LOA. Those two options only differ by about
$100,000 (200 days). Based on projected revenue from the 2005 through 2008 fishing years, all the
options under Alternative 3 are projected to fund more days than were used during 2008. However, if
Option 1 <60’ LOA was selected, it would not leave much reserve funding if a lower revenue year than
the average were to occur.

Under Alternative 3, the 1.25% fee was determined by balancing the need for revenue to support the
observer program with the need to minimize impacts on the industry sectors included in the restructured

* 100% coverage would not be mandated for vessels <60’ LOA with a history of CP and CV activity in a single year or any
catcher processor vessel with an average daily production of less than 5,000 pounds, in the most recent full calendar year of
operation prior to January 1, 2010. These vessels would make a one-time election as to whether they will be in the <100%
coverage and ex-vessel based fee structure or the >100% coverage and (status quo) fee structure category.

“*Note that the costs to sectors that remain under status quo may be underestimated if the cost of an observer day increases to
approach those in the restructured fleets ($467/day). As the costs for the status quo sectors approach $467/day, the cost estimates
would approach those presented under Alternative 4.
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program. As all sectors benefit from the resulting data, the Council chose to apply the same fee
percentage to all restructured sectors, in order to develop a fee program that is fair and equitable across all
sectors in the restructured program. A 1.25% fee was estimated to generate about $4.2 million, based on
the mean estimate of average 2005 through 2008 revenues, and fund over 9,000 observer days. The
amount of revenue needed to support the proposed performance standard (P2 coverage levels) of 30%
observer coverage is estimated as $3.8 million, which would fund 8,093 observer days (see Section 3.2.7
and the detailed analyses in Appendices 11 and 12). This assumes there is no observer coverage on
vessels <40’ LOA, although they are still subject to the ex-vessel value fee and benefit from observer
data. Thus, the Council determined that a 1.25% fee would fund the necessary observer days to reach the
target performance standard, with a small buffer equal to roughly 10% of the estimated revenue ($4.2
million (revenue generated) - $3.8 million (revenue needed) = $0.4 million (buffer)). The Council also
stated that it could modify the fee percentage through a subsequent amendment package, and will review
the adequacy of the 1.25% fee, during the annual observer report included as part of the preferred
alternative.

The Council’s motion defines which harvesting vessels and processors would be included in the >100%
coverage category. Vessels and processors operating in the >100% coverage category are not included
under the ex-vessel fee-based program and would continue to obtain observer coverage by contracting
directly with observer providers (‘status quo’). Vessels and processors in the >100% coverage category
include:

1. all catcher/processors and motherships participating in the groundfish or halibut fisheries;

2. all catcher vessels while fishing under a management system that uses prohibited species caps in
conjunction with a catch share program; and

3. all shoreside and floating processors when taking deliveries of AFA or CDQ pollock.

Harvesting vessels that do not fall under the above criteria would be included in the <100% coverage
category and be subject to the ex-vessel fee system. Catcher vessels that fish under a management system
that uses prohibited species caps in conjunction with a catch share program for only part of the year
would switch from the >100% category, as defined under point 2 above, to the <100% coverage category,
based on the fishery they operate in on a trip-by-trip basis. During the part of the year they are operating
in the <100% coverage category, vessels would be required to pay the ex-vessel fee for those landings
and abide by the observer regulations for vessels in that fleet.

The Council emphasized that under the status quo, NMFS cannot determine when and where to deploy
observers in the sectors with less than 100% coverage requirements, coverage levels are fixed in
regulation, and data gaps exist for sectors without any coverage. The restructured program is intended to
provide NMFS with the flexibility to deploy observers in response to fishery management needs and to
reduce the bias inherent in the existing program, to the benefit of the resulting data. An additional benefit
to a restructured program for fisheries with <100% coverage needs is the ability of NMFS to target
coverage to address specific data needs. Under a restructured program, fishery managers would have the
flexibility to adjust coverage as necessary to fill data gaps and address specific conservation or
management issues; additional days of observer coverage would be available to distribute to the areas of
greatest need. Alternative 3 was determined to best meet the objectives of the restructured program and
the issues outlined in the problem statement. The primary advantage of Alternative 3 is that it includes all
of the <100% sectors, including the <60’ LOA groundfish sectors and halibut sector, which are the
sectors with the most acute data quality, data gaps, and disproporationate cost issues.

Alternative 4 is structured the same as Alternative 3 in terms of which sectors pay the ex-vessel fee
(Section 2.10.4). Therefore, the ex-vessel fee projections are the same under both alternatives. Because
Option 1 is based on the ex-vessel fee, the change in observer days and costs under both alternatives
would also be the same for those sectors. The difference between Alternative 3 and 4 is that catcher
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processors, motherships, and 100% covered shoreside processors are also restructured under Alternative
4. They are required to pay a daily observer fee to NMFS for each day of coverage. An observer
coverage day under the restructured program is estimated to cost $467. Because the daily observer
coverage rate is higher under Alternative 4 than the status quo daily coverage rate, the total estimated cost
of the program is also higher (see Appendix 6). In total, Alternative 4 is projected to cost industry $22.8
million annually. This is based on a 2% ex-vessel fee, which represents an increase of about $8.4 million
per year over the status quo. (Note, however, that more operations are covered under Alternative 4 than
under the status quo.) Data improvements would be similar to those projected under Alternative 3.

Alternative 5 would include all industry sectors under the restructured program, and they would pay a fee
based on a percentage of ex-vessel revenue. Section 2.10.5 of this analysis provides a detailed discussion
of Alternative 5. The analysis of Alternative 5 projects that the annual mean cost of observer coverage
would be about $18.6 million (2% ex-vessel fee revenue), or an increase of $4.2 million per year over the
status quo. (Note, however, that more operations are covered under Alternative 5 than under the status
quo.) That revenue would fund 39,926 observer days. If the revenue estimate of minus one standard
deviation from the mean is realized, the number of days funded would decrease to 34,284. This estimate
is a reduction of about 5,000 days compared to status quo (2008). Selecting any of the Option 1
suboptions would reduce the number of observer days that could be funded below 2008 levels, using the
mean ex-vessel fee estimate. At the mean ex-vessel revenue, estimates of the number of days would be
3,500 to 5,000 below status quo.

The restructured observer program under Alternative 5 would provide NMFS with greater flexibility
regarding the deployment of observers, and reduce the bias associated with the current program.
However, it is possible that the number of days that would be funded would be below status quo (2008
levels) in some years. Reducing the number of days below status quo negatively impacts the
effectiveness of this alternative.

Advantages of an ex-vessel value fee include:

» Equity. An ex-vessel value fee is perhaps the most equitable method of funding observer coverage,
because it is based on the gross revenue actually derived from participation in the fishery.

* Broad-based approach. An ex-vessel value fee is the simplest to apply on a universal basis (i.e., to all
participants) in the restructured observer program.

* Predictability. A fee that is withheld at the time of landing is likely easier for fishermen in terms of the
ability to predict costs. Adminstratively, this would be more efficient, because only processors would
actually remit funds to NMFS for coverage fees. Harvesters pay their fee share to the processor at the
time of landing. The processor adds its share to the harvester’s share, and forwards to NMFS the total
amount due at the prescribed time.

Disadvantages of an ex-vessel value fee include:

* Fee revenues not directly linked to coverage costs. Because the fee revenues would not be directly
related to observer coverage costs, it is highly likely that the program would experience revenue shortfalls
or surpluses relative to the amount of observer coverage desired.

» Data limitations. Data that are currently available would require past years’ ex-vessel prices to be
applied to current year’s catch. Using past prices could result in a different fee estimate than using actual
gross ex-vessel revenue. Data limitations also preclude estimating seasonal standardized prices within a
year. Depending on when a person harvests the fish, it could impact the difference between his or her
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actual ex-vessel revenue and the estimated revenue the fee was based upon. This difference could, of
course, underestimate or overestimate the actual fee amount.

* Fee percentages could not be adjusted quickly. The fees would be established in regulation, and could
only be changed through regulatory amendment. Reductions in harvest/TAC or prices could result in
lower revenue for observers than projected.

Advantages of a daily observer fee based on coverage levels

* Revenues could very closely match costs. If the daily costs of observer coverage are known in advance
(as they would be, if NMFS entered into long-term contracts with observer providers), then a daily
observer fee could be designed to very closely match the costs of coverage.

» Fees more closely match monitoring requirements. An ex-vessel value fee charges everyone based on
their revenues without regard to differences in monitoring requirements in different fisheries. A fee based
on coverage means that everyone pays for the coverage they receive.

Disadvantages of a daily observer fee based on coverage levels

* Does not address disproportionate cost issues. One disadvantage to such an approach is that it does not
address the problem of disproportionate costs.

Economic impacts on harvesters, processors, crew, and communities

The proposed observer fee is an access fee that industry would be required to pay to utilize the public
fishery resource. Council intent is that the ex-vessel fee be paid equally by the harvester and processor.
However, the Council realized that its desired split of the fee cannot be enforced, and thus would not be
established in Federal regulations. As a result, it is anticipated that harvesters would pay the majority of
the fee through reductions in the ex-vessel value of fish landed (see Section 2.10.7). The decreased cost
could also impact crew through consolidation of the fleet (fewer jobs available) or reductions in crew
payments. Fleet consolidation could also impact delivery patterns in communities. These impacts are
primarily distributional, as the fish would be expected to be harvested by other vessels and delivered to
the same or a different community.

Net benefits to the Nation

Alternative 1 would have no effect on net benefits to the Nation. The status quo observer program would
continue for the >60’ groundfish fleet without modification by this amendment, and halibut and <60’
groundfish vessels would remain exempt from observer coverage requirements. The action alternatives,
including the preferred alternative (Alternative 3), would slightly increase net benefits to the Nation for
the portion of the fleet that is restructured. The restructured program is expected to increase accuracy and
reduce bias in the catch, prohibited species catch (PSC), and bycatch data by placing observers in
fisheries that would provide the greatest scientific and management benefit. It would also facilitate
observers being placed on vessels that have low profit margins without substantially increasing their
costs. Reducing the bias in the catch data is expected to improve NMFS inseason management, stock
assessments, and policy decisions for groundfish and halibut in the North Pacific, facilitating the
achievement of optimum yield from these valuable public resources.

Environmental assessment
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An environmental assessment (EA) is intended, in a concise manner, to provide sufficient evidence of
whether or not the environmental impacts of the action is significant (40 CFR 1508.9). Three of the four
required components of an environmental assessment are included in Section 4. These include brief
discussions of the purpose and need for the proposal, the alternatives under consideration, and the
environmental impacts of the proposed action and alternatives. The fourth requirement, a list of agencies
and persons consulted, is provided in Section 8.

The net effect of Alternatives 2 through 5, including the preferred alternative, is to change the system
under which observers are deployed on vessels and processors, the determination of coverage on vessels
and processors, and the way vessels and processors pay for observer coverage. Effects on target species
should not be significant under Alternatives 2 through 5. The TACs are determined annually based on the
biomass of the fish species, and effective monitoring and enforcement would continue to ensure that the
overall TACs are not exceeded. Therefore, regardless of the observer deployment system in place, the
total allowable catch of the target species would not increase under the proposed action. To the extent that
the proposed changes to the observer program would provide managers with better estimates of target and
incidental harvest, PSC, and bycatch, increase flexibility in deploying observers, and ensure harvest rates
remain within TAC levels, impacts to the target species or species groups are predicted not to be
significant for target fish stocks. Consequently, no adverse impact to target or incidental catch species is
anticipated from the alternatives, compared to the status quo.

Changes in interactions with other fish species, including prohibited species, are tied to changes in target
fishery effort. To the extent that overall fishing effort in the groundfish and halibut fisheries is not
expected to change due to the proposed action, effects on mortality levels of prohibited species are not
expected to be significant. Changes to the deployment of observers will likely provide managers with
better estimates of incidental and directed take of prohibited species and serve to ensure harvest rates will
remain below PSC limits, thus ensuring that the groundfish fisheries would not reasonably be expected to
cause a conservation concern for PSC species.

Given that an overall increase in fishing activity is not expected under Alternatives 2 through 5, and there
are measures currently in place to protect the physical and biological environment, the potential effect of
the action on an ecosystem scale is very limited. As a result, no significant adverse impacts to marine
mammals, seabirds, habitat, or ecosystem relations are anticipated.

Initial Regulatory Flexibility Analysis

The IRFA is provided in Section 5. The IRFA addresses the statutory requirements of the Regulatory
Flexibility Act (RFA), and evaluates the potential adverse economic impacts on small entities directly
regulated by the proposed action. Under the preferred alternative (Alternative 3), there are 1,775 entities
estimated to be directly regulated by the proposed action, based on 2008 data. Large entities are
categorized as such for the purpose of the RFA due to the principles of affiliation, as part of harvesting
and processing cooperatives, or because they meet the $4.0 million gross annual receipts threshold.” The
only entities considered large in this analysis are AFA vessels, BSAI Amendment 80 catcher processors,”’
AFA shoreside processors (and additional processors owned by the same companies), and individual
vessels that had more than $4 million in ex-vessel gross revenues from all sources, including affiliates

5A business involved in both the harvesting and processing of seafood products is a small business if it is independently owned
and operated, not dominant in its field of operation (including its affiliates), and if it has combined annual gross receipts not in
excess of $4.0 million for all its affiliated operations worldwide.

Note that three of the catcher processors that qualified under Amendment 80 have subsequently sunk, and one was sold to
Russia and cannot re-enter U.S. fisheries. However, a recent court decision (Arctic Sole Seafoods v. Gutierrez, May 19, 2008)
ruled that a qualified owner of an Am. 80 vessel may replace a ‘lost’ vessel with a single substitute vessel, thus, there is the
potential for 28 vessels to apply for Am. 80 quota in any given year.
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worldwide, in 2008. In sum, there are an estimated 80 large entities and 1,695 small entities, as defined
under the RFA, directly regulated by the proposed action under the Council’s preferred alternative.

An IRFA also requires a description of any significant alternatives to the proposed action(s) that
accomplish the stated objectives, are consistent with applicable statutes, and that would minimize any
significant adverse economic impact of the proposed rule on small entities. Significant alternatives to the
proposed action, meeting this threshold criertion, have not been identified. The Council’s proposed
action contains several provisions expressly intended to reduce economic impacts on small entities.

Most importantly, the proposed observer deployment on vessels in the partial coverage stratum differs for
the smallest vessels (Section 3.2.7). In the initial year(s) of the program, NMFS has proposed that catcher
vessels using jig gear and catcher vessels <40’ LOA using pot and/or hook-and-line gear would not be
selected to carry an observer. Catcher vessels using pot and/or hook-and-line gear >40’ but <57.5” LOA
would be subject to a vessel selection system in which they could be randomly selected to carry an
observer at the beginning of the year, for a specified period of time. In addition, there are potential
alternatives to carrying an observer proposed for the class of vessels in the vessel selection list. While the
vessels in the ‘no selection’ category and the vessel selection system would be required to pay the ex-
vessel value fee for the landings subject to the new program, those with no or low selection probability
would not incur the other direct or indirect costs of carrying an observer. Finally, the Council has
provided an option for the <60’ CPs and CPs that operate as both a CP and a CV in the same year, to
select, on a one-time basis, whether they would be in the <100% coverage category and be subject to the
ex-vessel value fee, or the >100% coverage category and pay observer providers directly to meet 100%
coverage requirements.
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1 Introduction

The groundfish fisheries in the Exclusive Economic Zone (EEZ) off Alaska are managed by the National
Marine Fisheries Service (NMFS) under the authority of the Magnuson-Stevens Fishery Conservation and
Management Act (MSA). Under the authority of the MSA, the North Pacific Fishery Management
Council (Council) developed Fishery Management Plans for the groundfish fisheries of the Gulf of
Alaska management area (GOA) and Bering Sea and Aleutian Islands management area (BSAI). The
Pacific halibut fishery off Alaska is managed by NMFS under the authority of the Northern Pacific
Halibut Act of 1982, and in coordination with annual fishery management measures adopted by the
International Pacific Halibut Commission (IPHC) under the Convention between the United States and
Canada for the Preservation of the Halibut Fishery of the Northern Pacific Ocean and Bering Sea.

This Regulatory Impact Review (RIR) evaluates the costs and benefits of proposed BSAI Amendment 86
and GOA Amendment 76 and associated Federal regulatory amendments to restructure the North Pacific
Groundfish Observer Program (observer program), to address a variety of longstanding issues. One of the
primary concerns is that the existing program design establishes observer coverage levels in regulation
based on vessel size or amount of fish processed, and thus, coverage levels and deployment strategies
cannot be easily modified to respond to the management needs of individual fisheries or programs. In
addition, the existing program does not allow NMFS to control when and where observers are deployed,
which results in potential sources of bias that could jeopardize the statistical reliability of catch and
bycatch data for those sectors that are covered at levels less than 100% of their fishing or processing days.
Finally, there are no observer coverage requirements for the <60’ groundfish sector or the commercial
halibut sector.

The analysis examines five alternatives, one of which is the no action alternative. The other four
alternatives would create a new system for procuring and deploying observers in the groundfish and
halibut fisheries of the North Pacific. All four of the restructuring alternatives, including the preferred
alternative (Alternative 3), would replace the current system (in which vessels contract directly with
observer providers to meet coverage levels specified in regulation) with a new deployment and fee system
for the fishery sectors included under that alternative. The new program would be supported by ex-vessel
value based fees and/or a daily observer fee, and/or direct Federal funding, if available. NMFS would
contract directly for observer coverage with observer providers and be responsible for determining when
and where observers should be deployed.

Presidential Executive Order 12866, the National Environmental Policy Act (NEPA), and the Regulatory
Flexibility Act (RFA), mandate that certain issues be examined before a final decision is made. The RIR
and a chapter on implementation issues associated with the proposed action are contained in Chapters 2
and 3, respectively. The environmental assessment required under NEPA is provided in Chapter 4.
Chapter 5 provides an Initial Regulatory Flexibility Analysis, as required under the RFA. Chapter 6
includes a description of how the proposed action is consistent with the Magnuson-Stevens Act.
References and lists of preparers and persons consulted are provided in Chapters 7 and 8, respectively.



2  Regulatory Impact Review

An RIR is required under Presidential Executive Order (E.O.) 12866 (58 FR 51735; October 4, 1993).
The requirements for all regulatory actions specified in E.O. 12866 are summarized in the following
statement from the order:

“In deciding whether and how to regulate, agencies should assess all costs and benefits of
available regulatory alternatives, including the alternative of not regulating. Costs and benefits
shall be understood to include both quantifiable measures (to the fullest extent that these can be
usefully estimated) and qualitative measures of costs and benefits that are difficult to quantify,
but nonetheless essential to consider. Further, in choosing among alternative regulatory
approaches agencies should select those approaches that maximize net benefits (including
potential economic, environmental, public health and safety, and other advantages; distributive
impacts; and equity), unless a statute requires another regulatory approach.”

E.O. 12866 requires that the Office of Management and Budget review proposed regulatory programs that
are considered to be “significant.” A “significant regulatory action” is one that is likely to:

e Have an annual effect on the economy of $100 million or more or adversely affect in a material
way the economy, a sector of the economy, productivity, competition, jobs, local or tribal
governments or communities;

e Create a serious inconsistency or otherwise interfere with an action taken or planned by another
agency;

e Materia