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OCEAN COASTAL ERGSION PROTECTION:
JUDICIAL ALLOCATION OF SHOREOWNERS' RIGHTS
AND RESPONSIBILITIES

M1 Lton Kap Lan!

I. Introduction

Ocean coastal lende sre dynamic geomorphic structures. The ocean
shoreline 1s constantly changing as & result of & number of natural
procesges. One such procese is coaetal erosion, defined as "the gradual
eating away of the spit by the opersation of currents or tides.,"2 Responges
to the resuliting loss of land and improvements raise complex Legal issuses.

(1] The owner of beachfront land constructs a seawal! or othear
structure to deflect the ocean waves and prevent further erosion of his
property. The doflected waves may damage the beschfront property of his
neighbar. Wilt the courts aorder the owner to compensate the neighbor for
the damage?

(2] If the structure has been authorized by @ law or regulation, or
under a permit granted by an administrative sgency, would this constitute an
sbgolute defense ta the neighbor's action for damages? Or, {if not
conclusive a8 e matter of Law, would the authorizatfon otherwise influence
the result?

We acknowledge the limited significance of these {ssuee when viewed in
the larger context of public intervention to prevent or minimize coastal
ercsion demage. Important questions, not within the scopas of this papar,
remain to be eddressed. They include quastions regarding the potential
Liability of public entitiese for works or regulatory sction in connection
with erosion control, such as: (1) Is the permit granting agency Lisble to
B for sllowing the offending structure to be built? (2) If tegislation
prevents A from building the seawall should the enacting government unit be
lfable to A for loscses the ceawall might have prevented? (3) If a public
egency builda a seawall protecting A [and others) from the raveges of the
ocean, but csusing demage to B's beachfront lLand, wmay B have recourse

1. Professor of Law, Etate University of Naw York at Suffalo, Feculty of Lew and
Jurisprudanca, Barbars 5 Schifsling and David Eagan, former Som Grant Scholars, contributad
to the research,

2, Mulry v Kortony 100 MY 424, 435, 3 NE 56%, 564 {1886}, For & tachnicel definition and
explanation of coastal esrosfon, ses Bascom, Waves and Beschea: The Dynamfce of ths Ocasn
Burface {rev ad 1880) (cited heresfter as Bascos.)




against the public agency? (4] If government regulation restricts privaete
development near the shore to reduce potential demage from erosion, must the
government pey compensation for the owner's loes? {5) How cen existing laws
governing intergovernmental relationships be applied to evoid conflicts of
federal, state end Local jurisdictions over regulatory policies? [6) To
what extent and with whet consequences does admiralty lew assign
responsibilities for collisions of vessels with erogion control structures?

The issues dealt with here ere discussed with particular reference to
coastal erosian of the shores of Lang Islend, New York. Similer problems
afflict shoreowners in other American oceanfront settings and en analysis of
New York lew applicable to Long Island may contribute to an understanding of
their legal impltications. It would be pretentious to claim more from &
study of Long Island's coestal erosion problems or of similar problems of
any other single locale, given the differences both in physical environments
and in the separata_developments of relevant policies and legal doctrines in
tha several etates.

The criticel coastal erosion probleme of New York are not confined to
Long Island. They occur along the New York shoree of the Graeat Lakes
namely Lakes Erie and Ontarioc asnd the tributery Nisgara H'ivar.d
Approximately B0 of the 705 miltes of New York shorelands of Lake Erie and
the Niagara River consist of srodible bluffs and low plains.5 The makeup of
about 137 of the 209.6 miles of the southern or New York shores of Lake
Ontario 1s similar® Although the shores of the Grest Lekes are immune from
the ravages of the waters of the Atlantic, to some extent the causes and
consaquences of erosion are eimi Ltar. Yat, the erosion problems of the

3, For these rsssons s national scals snalysis of the legal problems would antafl studies
of & magnituds bayond our immedists reach Others might be sncoursged to pursue similar
studiss focusing on particular Locations or atates

4, "Shore erosion s cne of the major problese along ths Graat Lakes shorsiand® Great
Lekes Bastn Commission, Great Lokes Besin Framesork Study, Appendix 12: Shores lge end Erasfon
v {19785).

5, Id 75.
&, Id 77.

7. ™hite {ts major causas on the five Great Lekee include underground water sespage,
frost snd tce sctiony surface water runoff, and wave sction, wind ganerated wava action causes
the grestest srosion dsmage, Wwve action works directly on the beach or at the tos of the
bluffs sroding smay clasy, silt, sand, and graval" Id vi, Existing and potantial shorsiand
danagesy prajectad to tha yasr 20X, are astimated ai ebout 525,9 million for Lake Eris and
45 mitifon for Lake Dntaric. 1d 78, 78,



Grast Leskes arise under circumstences somewhat different from those of lLong
Island end merit special, separate treatment at arother timaﬁ

II. The Mechanics, Nature and Magnitude of Coastal Ercsion
A. Shoreline Dynsmics snd the Coastel Erosion Process

The principal natural cesusee of eroding bluffs and beaches are wave or
tidal action {particulerly storm tides), surface water runoff, and the
seepage of ground water.” The activities of man, including the building of
erosion protection devices, may hasten and intensify the erosion.

1. The Basic Processes Altering Shorelines

Erosion is but one of 2 related eeries of natural phenomena constantly
altering ocean shorelines. The natural counterpert to erosion is accretion
— the graduat and imperceptible increase of Lend caused by the deposit of
earth, sand or sasdiment by contiguous waters.1l Ip addition, the shoreline
ie subjected to periodic storms which cause avulsion —— the sudden or
violent removal of soil by sction of the elements, the effect and extent of
which is perceptible while 1n prograssﬁa Avulsion often causes the less of

8, Ercsion caused by {ce formation or movament, in particular, has legal implications
spacial to the Srast Lakes and its tributsry rivere, or similnr water bodies. Ses, s.g.,
United States Corps of Enginssrs, 6Gth Unitad Etates Army Engineer District, Detroit, Finel
Survey Study Tor the Grsat Lakes sand 5t Lswrance Sseway Navigstion Season Exteneion, Appendix
L (Report of the Legal Committaa to the Wintar Navigatton Board) at L-B [August 1878).

9, J. ¥ Haikaff, Marine and Shorsland Resources Managsment 42 (1980} [cftad hersafter ss
Haikoff, Marine end Shoretand); Bascom {et 3] axplains: "Whils any kind of disturbance ia ths
watar is likely to genersts wavas, thsre are three prime natursl csuses;i wind, earthquakesy
and the gravitationst pull of the mcon snd the sun® And ssa Unitad States Uepartment of
Commerce, National Ocesanic and Atmospheric Administrationy, Office of Coastsl Zone Managemant,
Natural Hazard Menagement in Cosstsl Areas II-25 (1676) (citad hareafter es Matural Hazard
Mansgement]s and L, A, Ehridich and F, K. Kuthawy, Cosstal Siructures Handbonk Sarias,
Brookwaters, Jottiss and Groine 1 {New York Ses Grant Inst{tute 1882] [(cited hersaftsr a»
Bhrtich and Kul hamy]),

10, Burka, Shors Erosion: Isplications Por Public Rights snd Privats Dwnership, 1 Coastal
Zone Naregemsnt J 175, 180 (1874] [citad hersaftsr as Burks]; Maturs. Hazerd Manegsment II-08,

11, In Re Srosdwey in Borough of tha Branx, 137 AD B52, 654, 122 Wyd 281, 283 (1st Dep't
1810l. For a technical definition end explanation of the process of sccrstion, sse, 1 Untted
Bteatex Department of the Army, Corps of Enginesrs, Cosstal Engiresring Pesssrch Center, fhore
Protsction Manual 4-80 — 4-83 [1884) [cited hersaftar as ths Shors Pratactioa Nanuall.

12. In rx City of Buffaly, 208 NY 219, 22%, 99 NE 890, 852 (1219), remittiter denfed, 208
NY T3, 100 NE 1128 (1912],




large sections of cosstel lend. The actior of waves and tides combina tg
modify the coeetiine still further by the processes of submergence and
reliction, Submergence results in the Lose of land by its disappearance
undarwater snd the formation of e more or less navigable body of water ov?r
1t.f§ Relfiction, the opposite of svulaion, is the process by which lend is
increased by the withdrawal of the water by which it was previnysly
covered.'® The modification of the shoreline by these processes is a
function of both the character and the interaction of beach materiel, waves,

winde and tides.

2. The Dynamice of Weve and Wind Action end Shore Changes

The most important sctive agent in the bui ldup and erosion of a
shoreline is wave motion, particularly the motion of breaking weves. Waves
are crested by wind blawing across » water surface.'® The characteristics
of weves are determined by wind speed and duretion and the unobstructed
water distance, or "fetch,” over which the wind blows. As waves break, run
up tha "]9"’ and return, they cerry sedimentary materisl onshore and
offshore.

13. Wichelsen v Leskowic:, B5 NYRRd 831, 838 {Sup Ct, Suffolk Co 1845) [not officially
reportad],

14, Joffaris v Eaat Omabs Land Car 134 UB 178 [1800), See Bottar, Coastal Processss and
Changet Legst Implications, 1 Bas Grent LJ 139, 141-43 (1978] (cited haresfter a=s Battar), for
an account of the Legal famplicstions of thess processes,

15. Bottar 141,

10. In 1ta wanust, Low Cust Shore Protaction {18B1] ([cited hereaftar 88 Low Cost Shore
Protactior), the United Statss Arny Corps of Enginesra axplaine [ot 4

The snargy to power ths movement of sir and water comes pertly from the heat of
the sun end partly from the gravitatfonst forces of thy sun; moon, and sarth,
¥inde — currenta fn the sfr — gra caussd by uneven molar heating, ws warm air
risss and oooler efr pushes in to take its plece Uneven heating alsc causes
surrents {n ths water. Othar causes of watar currents include etrsams or rivers
sntaring Larger hodies of water, the sction of winds msoving the watar as they
might aove s reft, send the tides, The range of the tides and ths strength of

17. Low Coet Bhore Protection 7. The ters "fetoh” fe defined as the "unobstructed

distance over watsr in which weves are penerated by wind of relatively conatant dirsction and
wpsed.” 1d 35,



Waves formed during calm weather conetitute long, low swells and csuse
tittle turbulence when they break.!8 Upan breaking at the shore Llina, the
ewell®s run up over the forsshore of the beach until their energy is used up,
then drop back under the force of gravity., Msterisl {e deposited on the
beach U‘P toe the normel high water line, where it forme a low ridge or
"berm."1° Onshore winds ptck up sand from the herm and carry it Landward
until they meet an obstruction, where a secondary ridge, called e duns, 18
formed on the backshore parallel to ths shoreline.

Sessonal changes causad by this ¢ycle of shoreline destruction end
recovery are comparatively small.?1 But strong surgeaaa occasionally fiood
and destroy beachses and dunes, and though wave sction during relatively calm
periods msy repair most damege to the beach by bringing sand from other
areag, end the wind will rebuitd the dunes, over the long run the movement
lendward causes part of the beach to disappear inte the oceen.

168. Low Cost Bhore Protection 8. Waves gemrated by Local storms, called “ssamy™ hit the
™anch in nesrly the Porm in which they ars genarsted,” thus srs stsep, ths wava langth being
"0 to 20 times the wave hefght” Shors Protaction Manusl 1-7. Weves genersted by distant
stores “decey™ sfter traveting "hundradas or even thoussnds of milss of celm sress befora
resching the share hance "have Lengths from 3C to mcre than 500 times the wave haight," and
ste called "swelln” I& .

19. Id.

20, Id, And sss A W Heikoff, Politica of Shore Ercsiom Westhampton Besch 10 [(1878)
{citad hersafter as Haikoff, Westhsmpton Besch),

21, Hetkoff, Wasthampton Baach 11, "™Wintar saves and storm surgee wash sand from the
beach into despsr water, end muy svan attack the fecs of the duns, forming a winter bar
parsilsl to the mhors. The moderste waves and swells of sumeer reverss this precess, Sumser
wsves are lowsr and have langer weve Lsngth. They pick up sand from the winter ber and return
it to ths beach face™ Id

22, The Shors Protaction Manual notasy, at 1-8 — 1-7:

Wind creates currents na it biowe ovar ths watar surfece, producing a stress on
surface water particles end starting the movement of tha particies in tha
direction in whioh the wind is blowing. Thusy, a surfaos currant is crastad.
When the surfsce current rsschss & barrier, such as ths coast, watar tends to
pile up egainst the land, Strong winds create wind aetyn or stora surges in this
WfY. « « « In violent storms, stors surge may raise the water tevel at the shore
as wuch es B metars [0 fest).

23, Id 11. Surks notes {at 180}1 ™Ssach stebility fs anetagous [wic] to the houeshotd
budgets if mors poss cut than comes 1n, there 13 & net losa” Bince the procasy of avoretiony
tike tha proosss of srostion, 18 continuousy *if the sl Lost through wave sction sxcoeads the
send supplied through swells and Littorst drift,” the heach will “suffer met sroasion®




Mpst waves arrive at the shore at an angle, This sets up what is known
as 8 longshore current, which moves sedimentary matariel celled Littoral
drift in & sg ies of zigzagging directions as euccespive wave fronts advance
and retreat. Because the prevailing wind direction on the south shore of
Long Ieland is from the esst, the send on thet shore ie transported in a
wasterily direction.®d Along the north shore of the Isiend, the lLongshore
currents usually flow east on the eastern side of headlands and west on the
wastern side. Along relatively straight stretches of shore Line, such as
the shore of the eastern helf of Suffolk County, the net flow is eastward.?
If the supply of littoral drift to s particular section of beach ceases or
is obstructed in some manner, the turbulent waves snd the Longshore current
will pick up sggd already there and carry it forward, ceusing erosion of the
beach segment,

B. The Naturs and Magnitude of the Cosstal Erosion Problem
1. Magnftude on & Netional Scale

Coastal ercsion is a nettonal problem. It is estimated that about
20,500 or one querter of the B4,240 milee of the nation's shorefront are
subject to significant coastel eroafogn, and that erosion is a critical
problem along 2,700 of those niles.? A substential segment of the
population of the United States is directly or indirectly affected by beach
erogion; 50 percant of the population resides in coastsl countjes.
Moreover, the growth rate of the population within ona mile of the coast is
three to four times faster than the nationsl average.

24, Shors Protaction Menusel 7. "The prodominant direction of Llongshore transport {a
referred to ms 'downdrift'y the oppostte direction s called ‘updrif$® Id The movement of
the currant aleng the shors {s sometimes oalled "Littorat trensport®™ “Longshors transport”
and "ongshors drift* are variant tsrms referring, respactivaly; to this movesent and the
naterisl it carriex

£8. Haikoff, Marine and Shorsiend 44; Meikoff, Weesthampton Beach 10,
28, Waikoff, Marine and Shoraland 44,

27. Yetkoff, VYasthsmupton Beach 90, And sss Shores Protection Manual 1-8 - 1-12; Baacom
213-15) Burks 179-81.

29, Watursl Hezerd Hemsgemant II-25, II-87,
8. 14 1185,



In 1973 it was conseryatively estimated that mnnual losses from erosion
smounted to $300 million.® Today the amount would surely be greatar, owing
to incressed development in coaetal areas, premium prices of coastal lands,
and inflationary conditions generelly. Most of the loesee reflect damage to
privete homes, beeches end shoreline protection structures. Erosion-prons
aregs are typicelly found in small cities, villegee, and unincorporeted
arsas which depend on recreation and tourism for sconomic survivel and
grnuth.33 Hence these places suffer disproportionately severs economic
losses from beach erosion.

2. Magnitude of the Long Island Erosion Problem

The Nesssu-Suffolk counties ares of Long Island has the unwanted
. distinction of leading the nation in tha magnitude of its coastal
stabilization and protection problems. This stems from a substantial rate
of erosion, combined with very high real estate values assq&lated with the
shoreline in this densely populated, highly developed area. The cost of
protective messures for 278 miles of Nasssu-Suffclk shoreline has hesn
estimated at $320 million.39 Annual damages from coestal erpsion on the
south shore, inciuding the loss of Land end damages to structures, heve bean
estimated at 3%85,000 per mile of shore.3®  The United States Army Corps of
Engineers (the Corps of Engineers) has setimated that recurrences of the
tidal floods of record (the 1938 hurricane for most of long Island and the
storm of September 12, 1960 for western Long Islend and the bay areas) would
inflict in the bi-county aree an eetimated $170 million in damages on tha
south shng; and $2 million on the north shore and the eastern cosst {in 1570
dollars),

3, Id II-24,
32. Id II-25.
33, Id.

34. The Canter for the Environment and Man, Inc., Cosst Stabilizetion and Protsction on
Long Island 2 (preparsd for tha Regicnal Marine Rasgurces Council, @ Committas of the Nessau—
Suffolk County Regiorsl Planning Board, February 1972] [cited harosftar as Coast Stwbilization
and Protaction),

a5, 1d 24,

38, Orfice of the County Exacutive, Annuel Environmental Report to the Suffolk County
Legislature 27-€8 (Juns 1981) {cited hersafter as the Annusl Envirommental Reportl.

97. Coast Stabiifzation snd Protaction 2. And sam the Annual Eswironmantal Raport st 273
"It is sstimated that occurrence of the standard praject hurricane, with tides of 15 fL wbove
soa lavel slong the ocsan shoraiine, and ovar 11 ft. in the bays at high tide, would resutt in
over $700 milifon in demnges {1976 price Lovsi) slong the south shore from Firs Isiend Inlet to
Hontauk Point®™




C. Physical Characteristics and Neture of the Erosion
Probles slong the Long Island Coastline

The Long Island comstline, currently the_t center of controversy over the
private construction of srogion control devices, is varied in ite physical
composition and uses. As long Islend is adjacent to New York City, it ig
under grest pressure for housing end recreation uses. Part of {te
coastline, 8s # result,aas occupied by highl.y-—develnpad, year—round
residential cammunities, Other sections nf_1t, al.tlHugh still rural,
contain substential numbers of seasonal residences. The remaining
frontege 1s divided smong several uses: recreational, egricultursl,
commerciat fisheries, shipping, mining, power plants and natural preserve
areas. Although most of the frontage is divided 1nto_ individual and
privatety-owned par-cslvs,.“2 there are also significant public holdings.

An understending of Long Island's coastal erosion problems requires
comprehansion of important distinctions between the northern coast, which
bounde Long Island Sound, end the southern, which fronts the Atlantic Ocean.
The bodies of water they barder, the physical materials of which the
coestlines are compoged, end the useg to which they are put are different.

1. The Narth Shore

The Sound itself is a partially isolated oceen area with strong tidat

38, J, 0, Warbsch end 0, B, Harper, A Fresh Look at the New York Coastline 75-78 [School
of Lenducaps Architecturs, Btats University of New York, Collage of Environmental Science and
Forestry, Syracuse, MY, 1980] [Character Map: Mew York City Area, and Long Islend].

29. ¥oppalman, Wayl, Bross, Davias, Tha Urben Sser Long Ieland Sound 10 (1976] (citad
herenftar us The Urben Ses),

40, Howsll, The Dalicate Business of Protecting Our Coasts, The Conssrvationist 8, 9 [Mey-
Jany 1881) (cited herssfter ss Howsll].

‘1. m.

42, Ghorefront Land §n private ownership constitutsas 58 of the 108 miles of southshore
ccsenfront| B0 of the 172 milas of mouth shore embmyments; 124 of tha 168 miles of sast shore]

1 of the 67 miles of Suffolk coumty north shores and 12 of the 18 miles of Nassau county north
shors.  Coast Stahilizetian snd Protection 23.

43. 1d, Thess include the Firs Ysland Naticnal Seeshors on the southarn cosety 8iX

mtural wildlife refugss on Lang Island itself, Intensivaly used stais parke, and two Indian
reservetions, Howell 10,



currents at both ende. 34 It hes many festures of an oBtuary,ﬁ and contains
an eastward Littoral drift. The north shore west of Port Jefferson 19
highly {rregular, with deep harbors and bays, narrow beaches, and bluffs.
The shore east of Port Jeffereon, on ths other hand, consiats of graedually
curving expanses, separated by elightly projecting headlands with high
bLuffs which contmsin cley or till Eyars more resistant to srosion thean the
sand or gravel of adjacent bluffs,

The north shore, with it& narrow beeches end high bluffe, has less of e
problem with beach movement and ercsien than with the crumbling and
recession of the bluffs sbove those besches. Bluff srosion ratees st various
locations slong the north shore rznga from 0.8 to S.2 fest » year, depending
on the period of record etudied. 7" With some exceptions (where rates have
been up to 3.5 feet per year], as measured over the last 100 years the north
shore of Suffolk county hes been receding at sn average rate of from 1 to 2
feet per ysar‘.“8 The Corps of Enginaersibue desfgnated 96 milea of the
north shore as subject to critical erostfon, The estimatad firet cost for
shore pratection fn critical sress was $13B million (1871 dollers] and did
not fnclude the cost of annual bsach nourishment. PLanning authoritiea
consider that 85% of the erosian damege {8 not susceptible to prantigql
remedies thet are environmentally, sconomically, and socially acceptable.

Typically suburban, the north shore contains relatively even, low-
density residential and commercial development.52 Howell explains the

44, The Urben Ssa 5.

48, 1d  An smtuary 1s "[t]hat pert of the wouth or towsr oourss of a river flowing into
the sea which 1s suhject to tide; especistly, an entargesent of a river channsl towerd its
mouth in which ths movement of the tids fs very prominent” Bleck's Lew Dictiorary 485 (Bth ¢
1679].

M, The Urban Sea 38-38,

A7, 1d &0,

40, Coast Btabili{zation and Protection I/
48, Tha Urban Ges B.

50. W.

51. 1 New England River Besine Commission, Feople and the Sound: A Plan for Long Islend
Sound 48 (1975] [citad herssfter es Pecple and the Sound)s

B2, Pacplas and the Bound By ses sleo mep entitied "Land Use and Criticel Wetural
Resources, "




dilemma created by efforts to protect structures in the north shore
from erosion dsmega:

On much of the long Ieland narth shore, beach movement is
far Less a problem to residents then the fallure of the bluff
edge above the beaches. Such bluffs range up to 150 feet in
hetght and are receding at up to three feet a yesar in some
places. Generally the north shore beaches are narrow &nd
subject to an sastward i{ittorel drift. While such drift
provides some besch deposition, much of the beech materiat,
which is composed of smell stones and grevel es well as sand,
comes from the srosion of the bluffs asbove.

In many places on the North Shore it has been nascessary
to slow down ar try to halt this bluff recession when it
threatens structures. This is done by constructing bulkheads
or revetments to reduce wave impact at the base of the bLuff.
Planting or vegetation on bluff slopes elsc helps. However,
this retarding or recession alsc reduces the amount of
materisl aveilsble to maintain the besch at the bsese of the
biluff. This in turn reduces the amount of down drift material
evailable to maintain ad)jacent shore sections. Consequently,
sach individual shoreline erosion protection proposal should
be loocked at on its own merits in order to determine the
extent of possible negative impacts nearby.

The critical issues in this study etem from those or similar "possible
negative impacts.”

2. Tha South Shoras

The physiography of the south shore includes two distinct feetures, an
sastern headlands portlnn on the lslend's south fork end an of f-share
barrier i1sland complex.”

Charscteristic of the sastern headlands section, extending fram Montauk
Point 33 miles west to Southampton, are truncated hills of varying heights
and stespness, fronted by narrow besches of gravel and coarse sand.% This
hesdlands section hes suffared ssversly from erosion,56

53, Howsll 7-8.

B4, Unitad Gtetes Dapartment of Commerca end Naw York Dapartment of State, Final
Emvirormentsl Inpect Statemant end the New York Coawtal Management Program 1I-2-2 (1982) [citad
harsaftar as New York Cosstal Mansgement Progrem].

55, Id.

58, Welkoff, Wasthampton Baach 1214,
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West of Southempton and extending paratlel to the Ieland 73 miles L0
the Nessau County—New York City boundary lies a series of barriar {slands,
varying in width from several hundred fest to two miles.”8 The barrier
beaches have attracted intense recrestional use and development, including
public fecilities Such ae state perks on Jones Island and Fire Island, sand
the development of privatsly pwned structures for seasonal use, notably on
Fire Island and Westhampton Beach.

These barrier islands ere narraw, consisting of ocean beach, irregular
sand dunss and bayside tidal Lagoons. They ere continuelly subject to the
action of waves, wind and westward Longshore currents. 9 Saparated from tEa
irregular mainland shore by Great South Bay and other wide, shallow beys, o
the harrier beaches hear the brun% of severs storme end protect the bseys and
maintand shore from storm damage. 1

In the Monteuk area at the eastern end of Long Island ere cliffs up to
60 feet high. Erosion of these cliffs is s primary source of the sand of
the south share barrier besches. The sand is carried to the beeches by the
prevailing westerly littorsl transeport. A secondary source 1s probably the
Larger material on the narrow besches fronting the Montauk CLiffs,
consieting of well-rounded cobbles and boulders whose grinding action
appears to pﬁgduce the finer particles in ths surf zone nourishing beaches

to the west.D

3. The Erosion Problem; the Controvarsy

Inlets between the different barrier beaches, which permit the flow of
water between thae lendward bays and the Atlantic Oceen, have an important
ef fect on the besches of the barrier islands. Inlets caused by storms
tend to be closed by the natural procecsses of tha westward Littoral
transport, but some have bsen kspt open by the construction of stone

57. Mew York Comgtal Management Progrem 11-2-2,

58, Buttner, New York's Berrier Island System, The Consarvetionist 28 (May-June 1881)
{cited hareaftar as Buttmerl.

58, New York Comstal Mermgeument Program 11-2-2,
80. Mefkaff, Westhsmpton Besch 11,
B1. New York Coastal Msnagewent Progrem II-2-2,
82, Heikoff, Wasthempton Beech 18,

1




Jetties.64 Rapid erocsion of Westhampton Beachb% since 1933 is presumed gg
be caused by the sction of the new, ertificially meintained inlets,
through the following process:

As the sand carried by the shore currents, usually
westward but sometimes im the opposite direction, passes the
inlets, some of it is picked up by the tides. The flaod tide
carries the sand through the inists into the bay end deposits
it in the form of a delta on the bay side of the barrier
islend. The ebb tide forms & similar.butsmallar,deltaon
the ocean sfde of the inlet. The sediment trapped by this
process and deposited in the fload tidal delta probably
expleins the accelerated erosion rates at Westhempton Baach
since the Shinnecock Inlet was openad.

A barrier beach hes bean tikened to a "loose bag of sand; it absorbs
wavYe enargy Eg the movement of ind{vidual greins end transforms itsalf into
a new shepe.”® Baprier besches are constantly changing charscter. Waves
may scoop up sand and deposit it farther up 8 beach, forming dunes. During
an intense storm, the weves may breek higher an the beach, washing part of

the dunes away or conpﬁftaly overwashing the entire beach. Later waves mey
reconstruct the dunasﬁ

Rapid and systematic change in the south shore barrjer system eccounts
for some long term trends, including a rising sea level and migration of the
shoreline slowly toward the rainland.”0 This migration is accomplished by
relocation of vast amounts of sand. Sand from in front of the barriear beach
fs carried up on the beach by waves, moved further intand in the form of
dunes and averwash fans, and then moved by wind end water #nto the bey

84, Id 14, Eg, Moriches Inlet, opwned 1n 1931, which would heve probably closed wars ft
net for such cometructfon fn 1838 end 1852; and Bhirnecock Inlat, opened by ths hurricane of
1980 and etabitizad ¥n 98352 by the constructian of stone jettias,

85. Wasthampton Bemch {e o narrow barrfer besch sast of Fire Istand, between Morichas and
Shtnnecock Inlets Id 2,

88, Eg, fros 1933 to 1950 tha Shinmcock to Moriches portien of the Westhampton beach
producad an srasion rate of 84 famt per year, compared with o rate of 18 to 07 fest par ysar
during the period from 1838 to 1832, Heikof?, Westhampton Beach 14,

87, Id 15.

88. Buttner 285,

B9. Id And see Helkoff, Wasthampton Bamoh 514,

70, Buttmmr 90,
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behind the barrier. In effect, the barrier bssch is walking lendward over
itself like the moving balt of a tank track.”]

In sum, the erosion problems and controversies differ on the Long
Island cosetline. The north shore is markad by crumbling bluffs and tha
nead for ravetments and bulkhsads, which concomitantly affect the width of
the elreedy narrow beaches. The south shore, faced with the Atlantic
storms, consists of wide, sandy barrier besches. The efforts at preventing
erosion there center more often around devices built to trap the perticles
within the Littoral drift, and keep or build beaches in that way,

D. The Effects of Human Activities

The Littoral landowner’2 who bui Lde up to the seaward Limit of his
property to meximize returns on his investment may intarfere with naturel
processes gf erosion protection. A first tine of netural defense is
provided by the sloping nearshore bottom end beasch berm thet absorb most of
the wave energy.’< The last zone of defense is the dunes, which absorb the
energy of storm waves that overtop the berm.”4 The laveling of beach areas,
particularly dunes, to make way for coastal structures, improve views of the
sea, or provide easy accese to the water woakens these natural defenses,’ 9
resulting in heavy economic losses from storm waves. Predging operations in
the construction of marines remove neturel protection against wind and
weves. Pedestrian end vehicular traffic also coniribute to the destruction
of natural shoreline defenses by destroying vegetation, degrading dunes, and
weskening banks and bluffs./B

To protect their {nvestments from these tosses, shoreowners and
developers construct, or look toc government antities to provide, beach
stabi lizing devices Buch es jetties, groins, or bulkheads, or seawslls,
revetments, or breskwaters. Although they may protect the beaches and shore
properties of the perty installing them, they may at the same time disrupt

71. Idl

72, The teem "Littoral landowner® danutes one whosa premises are Lacatsd on tha shores of
a (uke or sez and 18 used to distinguish a ripsrimn owner, whose lande sra located on the banks
of & river or atrees. ALlen v Potter, 64 Misc2d 838, 318 NYS2d 780 (Sup Ct, Yates Co 1970},
aff'id, 37 AD2d B91, 923 NYSd 4089 {4th Dep't 1971).

78, 8hore Protaction Nenusl 1-10,

74, Id,

75. Low Cost Shors Protaction B.

70. Id,
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the natural movement of weter and redirect forcas in unexpected
and undesirable directions.”’

There are two basic categories of protective structures, thase for
trapping littoral transport of send, such as groins and jetties, and those
intended to prevent erosion of ths shoreline, such as seawal(s./8 A groin
is & smell fingerlike structure buflt perpendicularly to the shareline
{usuat ly with other groins) to trep Littoral drift or retard erosion of the
shore.” Jetties are one or two groins buiit st the sides of an inlet to
protect and maintein navigable intets.80

By intarrupting the flow of tittoral drift, a groin or jetty ceauses
sand to be deposited sgainst tha structure's updrift side, resulting in
beach accretion there. But as the quentity of sand trensported downdrift of
the barrier 1s reduced, the besches of neighbors on the downdrift side will
be deprived of send and consequently erode, The spparent solution ta the
problem is to build a series of groins along an extended shoreliﬂﬁsaa but
this cen carry heavy economic costs.83

77. Id.

7B+ B, P. Lesatharman, Barsier Islend Handbook S0 [National Perk Sorvica, Cooparative

Resesrch Unit, The Environmental Institute, University of Messachusetts at Amharst, 1879)
[cttad heresftar as Leathsrman),

78, Low Cost Shors Protection as.

60. Lsatherman 8%, Broins ars conetruoted genarally of stons, stest sheetpile, tiwmber or
other satsriasle. Id . Ths Shora Protsction Manual slaboratas further (st 1-17]:

Whan sand baing transported slong the cosst by weves and currents srrives at sn
inlet, 1t Tlowe inwerd on the ficod tide to form an incar bar, and ocutward on the
ebb tids to form an outer bar. Both formetions are harmful to navigation through
the inlet, and must be controlled to meintsin an sdequate navigaticn channel,
T™e Jatty 1s similar ta the grofn 1n that 1t trapa sand moving aslong ths bsach,
Jetties ars ususlly constructed of stasl, ooncrete, or rock, ,. . Jetties are
such Llerger then groins, sfnce Jutties wustimes axtend from ths shoreline
ssaward to & depth squivalent to tha channal depth desirsd for nevigation
PUlposes, :

And see R & K Barnes (ed], The Cosstline 17 [John ¥ilay end Sons, London, 1577).
84, Leatharman 80-81,
82, 1d 89,
83, Tha Corps of Enginesrs’ plen tor constructing » saries of grofns an ths Long Teland

south shore from Firs Isiend Inlet to Montauk Point ocerriad » prios tag of MBZ million [in
1980 doLlars) as a Tirst cost to the Unfted States, snd ¥15,800 anually for & parfod of 10
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A bulkhead is & reteining structure placed on 8 bank ar bryuee to
prevang eliding of the land end protect the inland aree sgeinst damage from
waves. Bu}khaads are constructed of stesl, timber, or concrete pilin
Though sometimes used interchangeably with "bulkhead,” the term "gaa l?;
normally denotes @ massive structure resembling an entarged hutkhaaagg A
revetment is @ facing, usually of masonry or stone, erected to protect a
slopa, a%Eankmant or shore structure against erosion by wave action or
currents. The distinctions between seawalls, bulkheads and revetments ars
tesed on their differing functions. Generally, seawells ares tha Largest of
the thres because they are used to withstand the onsleught of Storm waves.
The primary function of butkhesds, the next in size, is tD retein fitl.
They generally are not expoeed to severe wave action. Revetments are the

Lightest becauee tha; are designed to protect agesinst erosion by Llight wave
action or currents.

Seawells, and poesibly bulkheeds in lesser degree, though effective in
protecting backbarrier areas, sctually can have 8 harmful effect on beaches
beceuse they prevent the natural exchange of sand between dune snd beach
during storms. 8 Moreover, since a significent portion of wave enargy f1s
reflected of f the face of & seewall (Bnd by the seme token, a bulkhead},
jincreasing the strength of the longshore current and accelerating the rate

years, Hefkoff, Wemthampton Beach 41; snd see HaikorT, Marins snd Shorelund 53-85. The
project was not sufficlently funded. Only 18 of 24 groins called for by the firet phase of the
praj sct wera built, Faflure ta cosplets the groin field and slleged sng!{nesring errors rewul ted
in sxtanaive demags to propertiss weat of the groine on Wasthampton Baach, lLasding to
Litigetion sgainst ths Federsl Eovernment and Buffotk County, This Litigation presently e
befors the Unitad States District Court. Howsll 7 Dallas Satewosd end Laurs Durkine Duna Roed
Storm Suit Citae County, Newsdsy, April 10, 18564; Hofkaff, Wssthespton Besch 43 st seq.

84. Low Cost Shors Protection 35

BS. Shora Protsotion Msnust 1-€0.

88, Low Coat Share Protsction 22-25, 38, "A revetsant srmors ths sxisting slops fece of @
dune or embankment, . « » [Revstments] urs ususily only a protactive ersor and not ®
retaining structurs, Bacsues the slaping facs of the [mamonry or stons] revetment {s @ good

anargy disstpster, revetmanta havs 8 {ess sdverse sffect on the besch in front of thee than &
smooth-Tecsd vertiosl bulkhssd® Bhors Protection Nenual 1-£1.
87. Shore Protsction Manuel 6-1.

88. Leatherasn 9.

16




of beach arnsion,g9 the besches of neighboring shoreownere are also
vulnerable to damage.

A breskwater 1e n fixsd or floating barrier that protects a shore area,
harbnrg, anchorege, or basin by intercepting and bresking the force of
waves. Though they can be built on the shore, they are usually locatad
offshore. More genarally built for nevigetional purposes, typically to
provide a sheltered area for boats between the breakwater structure and the
shore, they also may be used for shore protection. 2 Because all
breakwaters raduce or eliminate wave ection, they protect the shore
{mmedi etely behind them, but the interference with naturel wave action
reduces longshore transport, obstrggts the movement of sand eslong the shore
end starves the downdrift beaches.

I111. Some Underlying Policy Issues;
the Shoreownar's Protection Act

A. Policy Issues

Three basic epproaches are tsken to cope with coastal erosion problems:
(4) the use of engineering structures (e.g., groins, bulkheads); (2] the use
of nonstructural methods for enhencing naturet processes leading to beach
stabilization, such as the artificial addition of beach material; and (3]
resort to public management techniques, such as government regulation of
shorefront construction, or flood insurance programs. Each epproach cerries
different economic and social coste.34  But underlying the question whether
generally or in specific situations any of the approaches should be tried
ara the central issuas: (1) whether msn should intervene et ell in ths
natural dynamics of besch formation and reformation; (2) if so, to whet
extent; and {3) how the costs and benefits should be alloceted among
differant intarest groups.

“. Ill-
a0, Id.
#1. Low Cost Shore Protection 35,

92. Shore Protsction Manusl 1-22; Fhelich snd Kulhowy 28, Floating tire broskestars ore
an incraasingly popular type in tha fiomting catagary. Id 48 st asq.

83, Shore Protecticn Manuael 1-23.

84, Ege tha cost of a largs beach nourishment pragject "often sxcesds a million dollare
per mile of shoretina™ Lsathermsn &7, The results might be questicnable, for stabilization
of & barrise beach through thw building of synthetic dunea “might work for some nusbar of yesrs
and then the antirs system might *snep the strep that holds it' with disaatrous resuits ta
oulturel festures on both tha barrier snd the meinland® Buttrer 30,

186



Those who advocate s policy of minimal or no interference with the
haturel processes start with the premises thet over the long run cosstal
erosiaon is inevitable and man's efforts to influence the processes sre
futile, partly because, "[i)ln the absence of Proven theories of beach
dynamics, engineers are not eble to predfict to their own complete
satisfaction the effact of engineerfng works on the future structure and
stability of beaches where they have been 1nstalled“95; and that, in any
event, the harm resulting from remedial measures may outweigh the benefits.

The policy implications are different for different interests, and the
differences may produce intergroup conflicts.

Where the emplacement of protective structures is perceived to be
essential to economic development of coastal areas, at the cost of besch
conservation, djfferent Levels of government with overlapping jurisdictions
over the areas may diffar in the weighting of these contrary goals. Thus
the policy of the stats may be to preserve beaches in their natursal
condition, while that of the local government in a particular locatian may
be to encourage development to enhance tha community tax bese. Op different
decision-meking authorities within a particular government may advocate
conflicting policies.B6

Facing & potential Loss of the benefits of the natural processes to
their beaches csused by a government—built Jetty or groin, neighboring
private shoreowners would favor & policy of Lletting nature take its course,
creating a public-privete conflict.

The seme policy biases would underlie the conflict of the neighboring
shoreowners with the private builder of a Jetty or groin. A policy of
discoureging human interference with nstursl beach dynamics may be a
significant factor in the resolution of a conflict between private owners.
The subsidiary considerations of the extent of that interference and choice
of circumstances under which one of the parties might be made to suffer a
disparate burden of its consequences may also be weighed in the balancs.
This paper is confined toc the issues arising between private shoreowners,
but the resolution of the issues may be influenced by e public position on
whether, to what extent, and under what circumstances human activities
should be allowed to alter the natural processes. Thet, too, will be

95. Heikoff, Westhsmpton Beach 12,

98. For axample, Meikoff racounte tha dieagreement of John Klain, Suffolk County
Executive, with the county Legislatura over county funding of part of the praject for building
grotns et Westhampton Beach, Id 93-97; snd see Hetkoff, Marine and Shoreland 55, KLein argued:
"The results of man's pest efforts to atabilize the primary {interfeces of beaches end cossts
heve been mostiy negetive, rasul ti ng in more serious management problems than existed with the
natural stata ... Mansgement Btrategion based on the concept of etable features sara An
conflict with nature” Id 85, (Hie veto of a county sppropriation prevailed, Heikaff, Marine
and Shoreland B55,)
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axplored ltater. At this point we take a preltminary Locok at the position
taken by the New York lsgislature.

B. The Shoreowner's Protection Act
Consistent with and supportive of New York's Coestel Management

Program, in 1981 the New York legislature enscted the Shorecwner's
Protection Act.3? 1In furtherance of thase policies the Shoreowner's

97. Environmentsl Conservation Lew art 34 [McKinney 1884). The Coastsl Management Progrem
Policias include tha following:

Poldicy 12, Activities or devslopmant in the coastal area will be undertaken
so ax to minimize demepge to natural reBources and property from flooding and
sroaion by pratecting natural protectiva fTeastures including bemchess duness
barrier jelands and bluffa

Palicy 13, The censtruction or raconstruction of erosion protection
structures shall be undertaken only if they heve a reasonable probebility of
controlling srosion for at Lesst thirty years eos demonstreted in design and
construction standards and/or ssaured maintanance or replacesent programs.

Policy 14, Activitiss and developmant including tha construction or
reconstructien of sromion protaction etructures, phall be undartaken soc that
thers will be no meoasurabls tncreass in erosicon or flooding at the site of such
aotivitiss or development, or at other locations

Policy 18. #Hining, sxcavation ar dredging tn coestat waters shall not
significantly intsrfera with the retursl coastsl processas which supply beach
materiuls to lend adlecent to such wetars and shell bs underiaken in a manner
which witl not causs sn {ncreass 1n erosion of such Land

poLicy 18. Public funds shail only ba ussd for arosion protactive
structures whers neocesssry to protect humsn Lifs, mnd new devatopment which
requires a Location within or ad]scent to an erosfon hazard srea to ba able to
function, or axisting development; end only whers the public bensfits outweigh
the Long ters monetary end other costs incloding the potentiat for increauing
sroston and adverse of fects on metural protective Teaturss,
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Protection Act initially mandated the identification by the Commissioner of
Environmental Conservetion of coestal erosion hazard aereas, Within six
months from the dste of filing of a final identification of an erosion
control area, the city, town or village having jurisdiction over the area
"shall submit to the commissioner,” for his approval, "an ercsion hazard
area ordinence or local law" regulating development within the area. If a
town or village, or a city other than New York City fails to submit an
ordinance or locel law within the prescribad time, the countE is directed to
submit similar legisletion for review by the commissioner.’00 1I¢ a8 county
undsr those circumstances, or New York City, fails to submit the proposed
locel legistation ar its submission has been disapproved by the
commissionar, the commissioner himself is required to issue and enforce his
own reguletions within the affected erosion hazard area.

The Commissioner of Environmentel Consarvetion must sdopt rules and
regulations, including minimum standards, to be followed by the Llocal
governments in framing and implementing their hazard ares control Laws or
ordinances, and by himself in regulasting such areas directly in default
situations.1

The Waterfraont Revitalization and Coastal Resources Act, enacted st the
same time the New York legislasture snacted ths Shoreawnar's Protection Act,
prescribes es a condition of state funding of municipal waterfront
revitalization progrems, compliance with the state coastal erosion policies
enunciated in the Shoreownar's Protection Act.10 Before approving a
municipal program far funding the Secretary of State must find that the
program will be consistent with the policies of the Act, including the
policy "[t]loc minimize damage to natural resources and property from flooding
and erosion, including proper location of new land development, protection
of beaches, dunes, barrfer telande, bluffs and other critfical coastal

Polfey 17. Nor—structursl measures to minfmize damage to natural rescurces
and proparty from flooding and ercsion shall be used whenever poesible, New York
Cowsatal Menagement Program II-6-58 — II-8-75

98, Environmental Consarvation Low sac 34-0104 (McKinney 1884),
88, Id sec 340405 (McKinney 188B4],
100, Id sec 34-0106 {McKinney 1984),

101. Id sec 34-0107 [McKinney 1984),

102. Id secs 34-0105 - 34-0108 [McKinney 18B4), Tha reguletions are found in & NYCAR Part
605 (1983).

103. Exacutive Lew art 42, enscted by 1981 NY Laws ch 840 (McKinney 1882),
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features and use of non-structursl meesures, whenever pussible";1n4 and the
palfcy of Bresarvatiun of "the protasctive capability of coastal Lland
features,"105

IV. Liebility to AdJacent Coastal Landowners for
Damages from Privately Constructed Erosion
Control Davices: Common Law Doctrine

The iesue addressed here te whether the private Llandaowner who erects
such 8 structure to protect his own shores from ercsion must compensate his
‘neighbor for the neighbor's consequent erosion losses. The neighbor's cleim
falls within that part of the common law universe celled "tort™ law,
"Broadly speaking, a tort is a civil wrong, other than breach of contract,
for uhic%&:ha court will provide & remedy in the form of en action for
demages,” or in the form of en equitable ramed; such as &n injunction to
prevent threatensed or continuing 1nJury.1D Generally, the acts
constituting torts are classified in terms of fault, including intantional
i{nterferencas with pesrsons or property [(such ss asseult oh persons gr
trespags on Land], negligent actions, and actions resulting in strict
liability ragardless of fault (such a8 abnormelly dangerous activities).
Within end sometimes cutting acroes theee maejor categories are particular
fields of torts clessified sccording to the nature of the wrongdoer's acts
or their legal consequences. A major field of particular concern here i5
"nuteance” lLaw.

In operating within these fault-no-fault categories or fielde the
courts, absent ststutory direction, follow the common law system of
foraulating and applying doctrines to fit particular factual patterns. An
example 15 the adaption by some courts of the "common enemy” doctrine as a
basis for holding that 8 Landowner who builds a structure to fend off the

104, Id asc M2|5].
105, id sac 315(5)g
108. Prosmer, Hewdbook of the Lew of Torts 2 [4th ed 1871]).

107, 14 The chofce of remedy {tmeif may causs tha court to {nvoke particular doctrines
affacting tha putcome of the case (g If the squities rule cut the grenting of mn
injumotion, the complaining Landownar mwy lome even {f other applicable substantive Law
dooctrines ars on hie afdel, Ses McCann v Chasa Powsr Co, 211 NY 3011, 308, 105 NE %18, 418
[(1814); 1n which the ocourt refused to enjofn the ssintemance of defandant's dam causing a
floading of plaintiffs lend, where the fnjunction would *produoe great public or privets
wischief, msraly for the purpoms of protscting a tachnical or unsubstantiasl right" (plaintiff
having suffasrad ineignificant damage),

408, Sew infre note 183 and text accompenying notes 358-374,



"common enemy" of floodwaters is not liable for damages to neighboring
property. The court may apply or consider the doctrine in deciding a claim
based on alleged nuisance arising from the erection of the ercsion
protection structure, and the nuisance claim may be bssed on alleged
negligent, or non-negligent yet intentionel, conduct of the party who built
or is about to build the structure.

We will first review the few reported ocean coastlins cases,
demonstrating the uncertainty of American Law on the utility of the "common
enamy" doctrine, with particular reference to the Law of New York. We will
then investigate the policy underpinnings of the "common enemy" or other
doctrines applied in inlend water cases.

A. Early English Doctrine; Rex v Commissioners of Sewers

A "common enemy of the ssa” concept of immunity of the owner of
seacosst Land from Liability to his neighbor for damages from an erosion
control structure was first enuncieted in Englend in 1828 in Rex v The
Commissioners of Sewers for the Levels of Pagham, and Other Certain Places
(referred to hersafter as Pagham]."10 The commissioners had erected a large
groin oan the Sussex cosst to protect a numbar of coastal landowners from
inroads of the ses. Cosens, the owner of 2 mill on adjacent land lying east
of the groin, compleined to the court that "the effect of this groyne was to
cauee the sea to flow with increased force against his land; and that in
consequence therecf his land had been graduall* washed awsy until high water
mark was within fifteen yards of his mill."11? Cosens sought compensation
for the loss in value of hie land, or an order directing the commissioners
to erect new works for the protection of his lend.

The issue came down to the question, "[Wlho is to bear the expense of
erecting the works necessary to protect Cosens's Land?112 gCogens argued
that because they hed caussd the injury, the commissioners should pay for
correcting it. Lord Tenterden, in expleining the court’'s dismissal of
Cosens' claim, cbserved that if the commissiocners were required to erect a
groin on Cosens' land, it would probably injure Land adjacent to it. That
adjacent owner could call upon the commissioners to protect him similarly,
"and the commissioners might be compelled to erect defences against the sea
along the whole line of coast" to protect successivs proprietors of esastward

108. 1Id.
140. 108 Eng Rep 4075, 8 B & C 358 (KB 1528,
1M1. Id,

112, Id¢ ot 1078, 3 B & C et 358,
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tend. 113 | grd Tenterden was "therefocre, of opinion that the only safe rule
to tay down i& this, that ssch Land-owner for himself, or the commissioners
acting for several land-owners, may erect such defences for the Lland under
their care as the necessity of the case requires, leaving iﬁ to others, in
{1ke manner, to protact themselves against the common snemy.” 14

Although Lord Tenterden acknowledged that the commissioners were
discharging a public duty, he could not see that in "acting for the common
interest of several Land owners,” the commigsioners were "in a different
situation from eny tndividual prnprietord”15 At least by way of dictum,
then, he was assuming the existence of & rule giving e privete tandowner the
right to protect himself by erecting a groin or other srpsion control
structure, "although it mey {ﬁgder it necessary for the owner af the
adjoining land to do the {ike."

B. Limitations of the Pagham Doctrine
1. Bad Faith

By definition, the Pagham Doctrine {s limited to the erection of
structures for the sole purpose of protection from the ravages of the sea.
Another purpose, say to apfte one's neighbor, won't do. Bayley, J., in his
goncurring opinion in Pagham, so reaconed:

If, indeed, [the commissioners] made unnecessery or
{mproper works, not with o view to the protection of the
leval, but with a malevolent intention, to injure the owner of
other lends, they would be emensble to punishment by criminal
information or indictment, for an sbuse of the powers vested
{n them. But if they act bona fide, doing no more than they
honestly think necessary for the protection of the level,
their acts are justifiable, and %?nse who sustain damage
therefroms must protect themselves.!?

2. Necessary Protection va Dasired Improvement

Yet other limits on the docterine are impltied in that statement of
Justice BaylLey's, as well as in Lord Tenterden's caveat thet the right is

113, Id =t 10781077, 3 B & C at DBD-351,
114, Id at 1077, 3 D& C ot 381,

115, Id at 1078, 3 B & C at 3E0,

116, Id.

917. 1d at 1077, 8 B & C ot 381,



confined to the erection of "such defences . . . as the necessity of the
caes requi r‘ss.““‘IB The necessity reguirement might be violeted in at Least
two types of situstions. In ons, the structure may be built to serve some
purpose other than erosion prevention; it could not then be deemed
"necessary" for such protection. 1In the other, the purpose of erosion
controt mey be conceded, but 1t might be shown that the Landowner built more
structures or larger ones than were necessary to achieve thet purpess, or
with other features not essential to attain that end.

In his treaticse on nuisence law, Wood citee Paghem in referring to &
likely motive far building st a greater ecale than necessary for erosion
protection: "But a man hes no right to do more than ie necessary for his
defense, snd to make improvements at the expense of his neighbor.” The
word "improvements" in this context is elusive. Surely, & structure built
to prevent erosion improves the protected Land in the sense of presarving
the land's utility or value. And the improvement might be achieved at ths
neighbor's expense, in the form of noncompensable damage to the neighbor’s
land, A more general and less ambigucus formulation of this guelification
of the common enemy of the sea doctrine might ask: 0id the coastel
landowner build the structure merely to gain the benefits of erosion
prevention, or to obtein some other benefits?

The probtem of proving the intant of the Llandowner remains. Justice
Beyley's dictum that the common enemy of the sea doctrine may ba invoked by
those scting "bona fide, doing no more than they honeatly think necessary
for the protsctian of the level,” suggests a subjective standard. Even 1f
the dictum be taken at face value, an ob]ectiéf judicial exsmination of tha

fects 1s invited by the modifiar “honestlydd

3. "Impropar Works™; Negligence

Justice Bayley said ir his Pagham opinion thet if the Landowner hed
been guilty of "improper works," the common enemy of the Bea d(%%rine wou Ld
not save him from liability for damege to neighboring property. Thie was
another way of declaring that ({ability might be based on negligence in the
plecement, design or construction of the erosion control structures.

118. Id.

149, Wood, A Practical Tremtiss on the Lew of Mufsances 575 [2d ed 1683] [cited harsefter
as Woadl,

120, We will cbearve Latsr thet {n at Least one American case the court trested the {esu
ss one of fact, and Looked for the Landowner's {ntant 1n sll the circumstances surrounding the
construction of ths sromfen prevention devica, Sas discussion of Rhoads v Virginie—Florida
Corporationy, taxt sccomparying notes 145-15E {nfra

121. 108 Eng Rep et 1077, B B & C ot 361.



Generally, whenever the lew countensnces construction by & Llendowner
fnflicting damage on his nefghber's land, it will not excuse him from his
ceraless or otharwise improper performence of the construction work. The
law governing the ersction of erostan control structures on seaccasts 1s no
exceptian,

€. The Paghem Doctrine in the American Courts

With age, the Pagham dfctum that any tandowner {not just & public
agency) may protect himself against the inrosds of the sea without Liability
for injury to his neighbor's Lland scquired the status of an English common
taw rule. The English doctrine was accepted as American (aw by asrly
commentators . We turn now to the treatment of the doctrire by the
Americen judges.

1. MHassachusstts

Two reported Massachusetts cases litigated the claims of ocean
beschfront ownars for demages caused by structures built by neighbors. In
neither case did the court mention the common enemy of the sea doctrina of
Pagham, but the decisions and reasoning of the courts are nonsthelass an
important part of the American experience with the underlying issues.

The Llocale of the first case, Jubilee Yacht Club v Gulf Refining
Cn.,124 wag @ sea harbor. The Yacht Club complained about 8 high concrete
and stone wall eracted by the Refining Company, an adjacent shoreowner,
along or near the boundary line between the lands of the two parties. The
Yecht Club elteged that the wall altered tidal action ceusing "e large
amount of send end soil from opthaer beaches end flats . . . to be deposited
on the tand and beach of the"™ Yacht Club, and raising the Yacht Club's land
level "many feet higher," making 1t necessery for the Yecht Club "to extend

122, "At common lsw & subject aight srsct groynes or such othar defances se wers necesasary
for tha pratsction of his (snda on the ses coamt, though such srsctions muet have the effect of
rendsring 1%t necessary for his nefghbour te do the same . . . .* 389 Halsbury's Lews of Englend
574 (3d od 1862). The English doctrine does not apply to rivers It is concelvable that the
dootrine relating to structurss on the sea coasta has been modified by applicetion of tha
English Cosst Protsction Act, 1548 [12, 13 end 14 Geno, Bc. 74k

123, 3 H, P. Farnham, The Law of Watars and Water Rights 2708 [1804); J. M. Eould, A
Treatisa on the Law of Watars 321 (2d od 7881), citing Paghem sad Garrish v Clough, 48 M 9
{181} [the Lattar came noted infre in text acocompenying notes 218-221, 229); Wood 675; A %
¥i{lwon, The Law of Rivers snd Wetercourses 31 (1962},

124, 245 Mass B0, 140 NE 200 [4823).
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itse wharf, or pier, and to change its runws and floats,”
and otherwise interfering with the use of its pr-npar'ty.12 .

The case was decided at 8 procedural stage. It did not go to trial.
The Yacht Club scught an injunction reguiring the Refining Company to abate
a nuiseance, and damages. There is no indication in the opinion that the
Yacht Club charged the Refining Company with negligence, or that thare was
something unreasoneble in the manner or location of the construction. The
court noted that the Yacht Club did not allege that the Refinig& Campany was
acting malevolently or out of spite in putting up the watt.! Rather, the
Yacht Club'’s ceuse of action had the earmarks of & claim of nuisance per se,
that is, a cleim that as @ matter of Law the mere fact the well was built
snd reau*é;d in the injury to its property entitled it to relief on nuisance
grounds.

Possibly anticipating & common enemy of the saa defense, the Yacht Club
averred thet the Refining Company "does not use its property bounded by thet
portion of its wall causing damage to the pleintiff, and could
advantageously use ite property without that portion of its watl"128 — the
lack-af-necessity exception to the Pagham doctrine. The court, however, did
not place the issuss in that context. Influenced by the enjoyment of
proprietary rights by shoreawners under provisions of & colonial ordinance
deting back to 1647, the court looked to analogous Law governing the rights
of adjoining proprietors of uplands:

Plainly, if these acts had been committed by the owner of
adJoining property away from the seashore, no right of action
would arise. The building of fences, walls or other
structures, or making excevations on his own Lland ordirarily
is within the absolute right of the owner of a fee without
reference to the incidental injury which may thereby be caused
to his neighbor.’

125. Id st 81, 140 NE at 281,

128. "Thers {8 no averment of melignity and epite on the part of thes defendant in building
the weoll, 8o that facter, if fndeed ever antitlad to waight, mey be Laid on one sida" 245
Mess at 62, 140 NE at 281, The court's "{f" was based on Mr, Justice Holmeg' statement in
Rideout v Knox, 148 Mass 368, 372, 18 NE 380, 392 (1888) that "to & targe extent the power to
use ane's propsrty mslevolently In any way which would be Lewful Tor other ende, 18 an incident
of proparty which cannot be taken away even by legislation'

127, "The eingle question is whather the defsndant has violeted any legal right of the
pleintift by thus bullding e well on fts own property which by its effect on tha tide and
currents of the ses flowing over fts own tand has injured the adjacent praperty of the
plaintiff,® Id at 62, 140 NE at 281,

128, Jubilee Yacht Club, 245 Mass at 81, 140 NE at 281,

120, Id at 62, 140 NE at 261,
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More significant, the court ralied on specific development rights
confarred on shoreowners by the colonial ordinance. Not only did the
ordinance establish "the ownership of proprietors of uplend to the adjacent
strip of tand nat exceeding one hundred rods in width between high end low
watar nark“;13 it also secured to these uplend owners "not merely an
8asement, but a property in the lend in fae, with full power to reclaeim the
flats by buflding wharves, or incloging them, so &s to exclude navigation,
provided he did not cut off his neighber's access to their houses or laends.
He could ersct wharves or other structures thereon, could fill up the same,
end plant stakes thereon, even to the obstruction of the public right of
fishing."131

In addition to the bitessing of the colonjal ordinance, the Refining
Company had the adventesge of presumptions that it had obtained "whatever
license from public authorities was necessary to validate" its construction
of the wall, "and that no public right is being viclated."132 The court
thus destt with the issue whether compliance with statutory aor
administretive approvels provides a defenses to a complaint in nuisance, a
subject discussed in chapter 7 infra.

Tha question whethar Jubilee was a precedent for accepting or rejecting
the common enemy of the sea doctrine in Messachusetts was resolved by tha
Supreme Judicial Court of Msssachusetts fn Lummis v Lillyjaa In or about
1966, Josimh K. Lilly constructad & stone grain extending 105 feet from the
mean high water line into tidewater on Land he owned on & bay in Cape Cod.
It wes built with the permiasion of the Massachusetts Departmant of Public
Works and the "United States Army Enginser Division" [81c1.134 Lynmis!

138, Id, not referring sxplicitly to the ordinance at thet point, but citing Davidsan v
Boston & Maine Reilrosd, 57 Mass (3 Cushl at, 105, 108, which identiffed "the colony ordinanca
in ragard to flats" es one source of autharity for this proposition The partinent proevislans
of tha colanfiel ordinance, as met out in Conmomwealth v Algar, 61 MNass (7 Cuseh] 53, 67-68
(1881), read "It & declarsd, that in all creeks, covesy and other places sbout and upon salt
watar, whkare tha sea sbba snd flows, the propefator, or the Land sdjoining shall have propristy
%o the low wetar mark, whars the ses doth not sbb above & hundred rods, wnd not mors
wheresosver 1t sbba further: provided, that such propriator shall not by this Liberty hava
pousr to stop of hinder the pawsssge of boats or other veasels, in or through any ses, cresks,
of oovas, to Cther mans houses or Lands™

181, 245 Masxs at B4, 120 NE at 282, quoting from Henry v Newburyport, 149 Mass 582, 585,
X2 NE 75, 7 {1889).

132, 245 Mass at 62, 140 ME at 281,
131, 385 Mans &1, 420 MERd 1145 [1980).

134, 1o, 420 ME2d at 1148,




beachfront property, purchesed in 1975, was alwmost contiguous to ths Lilly
propaerty. The record showed thet the "function of & groin is to intarrupt
the Llittorael drifting of sand along the shore, thareby producing depnsition
of Band on the updrift eide of the structure and widening ths beach"; and,
a6 a result, the tittoral "deifting continues on the downdrift sfde of the
etructure end stnce the send which {8 transported away i8 not replaced by
sand fr?gl the updrift side, the beach narrows on the downdrift side of the
groin." 3 Yhat was preciesly the demage compleined of by Lummis, whose
property wes on the downdrift side of the Littorsl flow.

The opinion of tha court does not reveal the purpocse of the groin. It
does not refer to the common anemy of the sea doctrine derived from Paghem,
indicating, perhaps, thet Litily's motive was to bui ld up his beach rsther
than protect 1t from raveges of the sea. The court's analysis rected,
inetead, on doctrines aspplied to problems inyptving the flow of surfaesce or
river watars. It fremed the "narrow but {mportant iseue” as "whather we
should apply the rule of 'reasonable use' as most recently enunciated by
[the! court in Tucker v Badotfan [3& Burfece water casel] to the rights of
owmners of oceanfront prnperty.“1 8 In Tucker the Massachusetts court had
reJected the earlier "common enemy rule” sacknowledging & right of a
lsndowner to buiid on or otherwise improve his land without Liebility for
the consequent excessive flow of surfece waters onto adjoining lands. Thae
Maseachusetts court {n Tucker followad tha courts of several other states in
abandaning the "rigid”" common anemy spproach "{n favor of a more flaxible
‘remsonsble use' doctrine."

The Lummis court expleined that e eimilar ressonsble use doctrine,
rather than the common snemy doctrine, had from the earliest times been
fnvoked in Mamsachusetts where the acts of rigarnn owners altering the flow
of stresms or rivers dsmsged adjoining lands.138

Responding to Lilly's heavy reltfance on Jubilee Yscht Club, ths ceourt
declared:

To the extent that the Jubilee dacision approved of a rule
applicable to Littoral ownera othar than that of reasonsble
use we choose net to follow it. There 18 no sound reason for
imposing the obligation of reasonsble use on riparian owners,

135, X,
138, 1d, 429 NERd st 1148, of ting Tucker v Badofen, 378 Wass 807, 584 KE2¢ 1155 (1978).
137. 376 bess ot W14, 364 NEId et 3139,

130, 305 Masa 41, 428 MR at 1148,



while permitting Littoral owners to use their property without
any limitations.!

The court also drew support from etatements in Commonweslth v Alger
that the "sic utere” rule applied to both rivers end tidal waters, and that
rights granted by the colonfal ordinances to shore owners to build
embankments end other structures were "subordinate only to & reascnable use
of the same, by other individusl riparien proprietors snd the public, for
the purposes of naxzﬂation, through any see, creeke or coves, with their
boste and vessels."

2. California

Dver 40 yoars ago the California courts in Katenkamp v Unian Realty
Co.’*! indicated approval of the Pagham doctrine as a general principle, in
deciding the case on the basis of sn exception to the doctrine. Katenkamp
end other owners of tand on the shore of an inlet of the Pacific Ocaan
clafmed thet their properties were demaged a2 a result of two groins built
by the Realty Company, an edjacent shoreowner. Ketenkemp and the other
ptaintiffs claimed thet the groins were built solely to cause the currents
to carry ewey sands from pleintiffs' beaches to the Reelty Company's rocky,
barren lend; and that, as a result, a gredual accretion of send crested a
seandy beach on the Realty Company's Land and both remaved the sand cover
from, and ctherwise caused erosion deamage to, plaintiffs! properties.

The California appellate courts in Katenkamp acknow ledged that earlier
Cslifornia cases hed confirmed the Pagham "holding . . . that the ses is &
common enemy end whenever it ettacks Littoral property the owner thareof may
protect his property from its revages and use every ressonable means so to
do without liab1l1ty.“14a However, applying the property improvement

138, Id, 4320 NE2d at 1748 In support of this statement the court cited Mears v Dotey 135
Mass SDB (1883], Mears was swerded demsges for the undermining of his iend on a bey in Bastan
Harbor caused by Dole's excevation of his adjoining shorefront Lend Dola argued "that the mea
1a regardsd se a comeon enamy, end that {1t 18 & ruls that sech man mey defend himself against
1ts sncronchments as best ha cen, wven ff therchy 1t washes against his neighbor'a Land™ 185
Mess st 510, The court responded: *This mey be so, but the rule has no applicetion to the
cass ot ber, The defandant waw not protecting himself sgatnat the common anemy; he veluntarily
introduoed the snemy upon his land, end sllowed 1t to ascape from thers to the injury of the
pleintifrf.” Id,

140, 385 Raes 41, 4285 ME2d at 1148, citing Commorwealth v Algary B Mmes 53 [7 Cush) B9
Han],

4. Katenkamp v Unfon Rseity Co, 8 Cal2d 78, P2d 3@ [1835]; rev'd, 11 Cal2d 63, 58
P 473, 47 (1836); following remand, 38 Cal App2d 602, 93 P2d 1035 (Dist Ct 1835), and 96 Cat
Appd 802, 55 Ped 238 {Dist Ot of App 1220],

142, 08 Rd ot 24p-4,
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exception to the Pagham doctrine, the Katenkemp courts had to determine
"whether therp exfisted a reasonsble need for the constructipn of the groins
in order to protect [the Reslty Company's] property from the ravages of the
sea, and also as to whether [the Realty Company] did in fact erect th®e
groine for the purpose of protecting its property from encroschment by the
sea and to prevent arosion or for the purpoee of trensforming fnto an
artificisl sendy beach to be utilized in connection with bathhouses,
boardwalk and other improvements incidental to a beach club, whet had
formerly been a rocky shore in front of its psr-t'.-pex't'.)'.""""3 The trial courts
held qu‘r Katenkamp on those issues and the holdings were sustained oOn
appeal .

3. Florida
The Katenkamp test — inquiring whether the purpose was to improve the
property or protect it egainst the common enemy of the ssa — was exami nad

over 30 years leter by federal courts sitting in Florida, in Rhoads v
Virginia—Floride Corpuration.145 The issue there was whether arosion damage
to the resident{ el baach front property owned by Mr. and Mrs. Rhoeds was
csusad ar substantially contributed to by the defendents' construction aof a
seawall for a beach front high-rise espertment complex. The triel court held
thet tha defendants ware not Liable to the Rhoade {f they built the wall
pruparLy.1 The Circuit Court of Appeals reversed the trial court decision
on the basis of a deficiency ?I?avidanca that defandants hed built the
eeawell on their own proparty. Anticipating the possibility that on a
further trial the location 1ssue might be resolved in fevor af defendants,
tha Court of Appeals explatned that the trial court should then consider
"the question of whether under Florida Lew = Littoral landowner has an
unqualified right to construct a seawall on his property . . ., and 1 ¥
thaere are qualificatfons, whet they are.™ 48 Though ths Court of Appeals
pafd that in view of a Leck of Floride cases on the matter, it was leaving
it to the trial judge to decide 1t "in thea first {nstence,"148 However, thae

143. Id =% 28,

144, Id.

145, 476 F2d 82 [Sth Cie 1873])3 toliowing remand, 548 F2d 585 {5th Cir 1877).
148, 476 Fd at B4,

147. Id At {emm was the question whether defandents had built landward of the high
water nark, On proparty owned by them, or sesward of high water merk on property retained §p
state soversign owmrship

148. Jd ot B8,

148, Id.



Court of Appeals provided a strong hint on where it estood on the Paghem
doctrine, in stating:

In this instance the purpose of the wall was to improve
defendents’ property, not to protect it from the “"common
enemy,” the sea. Katenkamp v Union Realty . . . holds that if
8 littorel landowner constructs a wall on hie property to save
his property from destruction by the sea, such use of his
property 18 as & matter of lLaw a reasonabls use, and
therefore, 1s not actionable even if en adjoining landowner's
property i1s damaged by the use; but if he builds the wall,
though on his own lend, to improve the property, then the uss
i8 not as a matter of lLaw reasonable, and the court must
analyze the fﬂ%ﬁs to reach a conclusion on tha issue of
reassonab lenees.

On the second trial the defendants agein preveiled, but mgain the Court
of Appeals reversed the decision, both on the evidence and the lower court's
treatmant of the tiability 1ssue.’®  on the liability issue the Court of
Appeals noted that the trial court haed "made & finding that it was
'necessary’ for defendants to build the wall to prevent erosion of their
proparty, that is, the besch was esroding and a wall was requisite to halt
the erosion process"; but hed not made sn independent "finding thst halting
erasion wae the defendents' purpose in erecting the wall,”52  1p directing
the trial court to decide on tha matter, the Court of Appeals said:

With the issue of purpose decided, the case — as we sae
1t — will present these issuss under Floride lew: A Llittoral
tandowner erects a seawall on the [meen high water mark] or
landward thereof but in close proximity to 1t. Is he Liable
to nearby property owners whose beachfront property is demaged
by sroeion caused or contributsed to by the seawall, if a
seawall was necesgary to protect his own property against
beach erosion? If not otherwise Lliable, is ha Liable if his

150, Id. Tha court then noted that the "ruls in Messachusetts sppears to be contrary,"
clting Jubilem Yacht Club aw holding that ¥a Littorsl owner can construct seawalle on his
proparty without Limitation™ Id

159, 548 F2d BE6 [Gth Cir 1977),

152. Id at BBAE. Apperently tha trisl court hed assumed that the esrlier Court of Appeals
rafsrance to the “purpose™ of ths seswall mede {t unnecassary for the trial court to maks
fintiogs an the “commen eneany™ thacry. Id, Acocordingly, to clarffy the situation, the Court
of - Appesle on the second sppeal vecated 1ts sarifsr wstatsment on tha "purposa™ i{ssue and
directed the trinl court to decide the fseus. Id



purpose was entirely or partly to improve his own property [(if
the court finds there was such purpose)?

As of July 15, 1882, no order had bean entered to implement the
decision of the Court of Appeals catiing for & new triast, 4 hence Rhosds
still does not reveal the Florida position on the "common enemy" theory. If
the issues posed by the Court of Appesls were to be resolved in the Rhpads
or some other similer case We surmise thet the triel court would read into
the Court af Appeals remarks strong hints thet the "common enemy" theory
would not provide fmmunity from Llability for damage to neighboring property
if the purpose of the erosion controt gtructurse were to "improve" the
shoreowner's property. We are less certain of the outcome if the purposss
ware found to be both property {mpravement end besch erosion prevention.

On facts similar to those in Rhosds, where the seawall was erected to
protect a beach fronting an apartment complex, it would be difficult for a
court to determine whether the purpose was in whola or in part to improve
the property for the construction end meintenance of the building. By
preventing erosion of the beach the developer would necessari ly enhance its
value to the spartment project, and in that sence improve his property.
Under soma c¢ircumstances, by preventing erosion of the besch the developer
might at the same time reduce the risk of erosion damage to his beachfront
byl tding, implicating an "improvement™ purpose jn that sensa. The issue was
clesrer in Katenkamp, where jt was alleged and found that the purpose of the
groins uaS'%%gring sand to the devetoper's barren beach; erosion wes not
jts probtem.

The Court of Appeals' first statement regarding the commop eNemy
doctrine may craate further uncertainty if given credence at all. In
psraphresing the Katenkamp holding as an jnvitation "to eanalyze the facts to
reach a conclueion on the tesue of t‘aaaonabtenasa,"‘l the Court of Appeals
may heve bean suggesting that factors cther than those gliciting the purpoée
of the ercsion cantrol device could influence the decision. This would
bring the judicial inquiry closer to the appreach adopted by the
Massachusette court in Lummis.

In the second Rhoads opinion, the court noted: "Subsequent to the
actions of defendante upon which this suit was brought Florida enected Fla.

153. Id at BEO-H0.

154. Telsphona {intarview with Richard Ralph, Eog.e attornsy far the Ahoads pLaintitis,
July 15, 1882,

465, Bas supra text sccompany ing notes 141144,
488, Sas taxt sccompanying nots 150.

187. .

31



Stat. Ann. sec 161.052 reqauiring 8 50 foot minimum Esetback for all
beachfront construction."198 Ap additionat subject of speculstion is tha
welght, if any, this Florida legistation might be given in Jjudictal
treatment of cases in which the owner of a8 structure buiit within the 50
foot setback Line before and presumebly not subjJect toc the statutory
requirement erects an arosion protection device detrimentel to sdjacent
shorelaend,

4, HNew York

The issue of Liahi{lity for damages caused by 8 privately constructed
erosion control device recently arose on Long Ieland in Maitrejean v Levon
Proparties Corpnration.159 In tha esrly 1860 Levon Properties Corparation
[(Levon) purchased 525 scres of waterfront Land on Long Islend im the Town of
Rivarhesd, and in 1965 obteined e grant of underwater lend from the Stete
of Naw York and permission from the Corps of Engineers to enable it to
excavate a channel end bufld two etone jetties extending 500 feet into Long
Ieland Sound, nstﬁrsibly for the purpoee of building a deep water port and
tndustrial pal'!lc.‘IB The Town of Riverhead had grented Levon an industriat
zoning classificetfon for the site, The jetties were necessary to prevent
the Littoral flow of sand from the west to fill the channel. The jetties
were partially built in 1967 and completed in 1968. When constructed they
caused an accretien of Levon's land to the west of the jetties and the
ernsion of . waterfront bluffs of Meitrejean snd 10 other property owners
lying immediately to the east of the jetties in the Town of Southold. Seven
of these neighbors hed escquired their properties before 1565, three of them
efter the construction of the Jjetties had begun but before they were
complstsd, and one of them after their completion and after the erosion
procass had begun.

In response to a 1971 order of the Corps of Engineers and a court order
obtained by the New York Stats Attorney General, by 1972 Levon had removed
the "'l%ﬁﬂ“ and constructed a sand by-pass facility to restore the eroded
sand. However, because of cenditions crested when the jetties were in

158, 640 F2d ot 388, nots 5.

159, 87 AD2d 605, 448 NYS2d 48 [2d Dep't 1882}, off'd, 57 NY2d 802, A5 NYS2d 763, 442
NERd 174 [1982), Tha facts recited here are taken from the briefs to the Appeitats Divieiom
the triel ocurt Memorandum of Mr, Justice Baisley [the Suprems Court, Suffolk County, December
28, 1580) [the Trisl Court Memprandum}, and the pleadfingm,

160. Paintiffe argued that in view of the limited depth of tha channal, 12 feet, "no deep
wstar harbor for ocsan going ships was avar contemplsted,® and the “entire plan was to be
sothing more than a cover Tor & ssnd mining operstion® Plaintiffe’ Appellete Division Brief
- T

181, Id 1415
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place, ths erosion continued and ceused the bluffs to col.Lapse."r"2

Maitrejean and the ten other owners sued Levon. The Maitrejean
complaint alleged the commission of & “public nuisance,” but in briefing
his case the Mattrejean esttorney invoked "private nuisance"” theory. 83 1p
constructing his case on those festures of nuisance Llaw, Maitrejean's
attorney argued that the interference with pleintiffs’ use of their lands

162, Trist Court Mewmorandum 2,

163, Pleintiffse' Appellate Divieion Brief, Fofnt IL Nuisance Lasw covers two differant
sub-fields of tort Liability, (1) "public nuisance,® an "unressonsble interferance with = right
common to the general publfc,” snd vindicated through action taken by a public offfcisl or
under some circumstances by a spscially aggrieved private party; and [2] "privata nufsence,”" e
"nontrespassory inveeion of another's intersst in the private use and enjoyment of Lend 4
Restatemant (Second) of Torts secs B21B, B21C (1978). ™A nuisance fe an interference with the
tntereat in the privets use and enfoyment of the Land, end doss not require {nterferenca with
the possession. ... In private nuisance an {ntentional interPerence with the plaintifPs use
or enjoymant 1s not of {tesalf a tort, and unrsasonsbiengss of the interfersnce s necessary for
Lisbit1tyw" Idy comment 109102 (emphasic aedded), "Despite early private nuisance cases,
which apparently assumed that the defendant was strictly Liable, today it 18 recognized that
one 18 subject to liability for e private nuisance if his conduct 1s a legel ceuse of the
imvasion of the intarest irn the privete use and enjoyment of Lend and such invasion 1g [1)
intentione| snd unressensble, (2) nagligent or reckless, or (3] actionable undsr the rules
governing Liability for abnormslly dangerous conditions or sotivities . . . ." Copart
Industries, Inc, v Consolidated Edison Company of New York, Inc., 41 NY2d 584, 589, 384 NYS2d
169, 172 (1977]) (emphasis added); and sees 4 Restatement (Second) of Torts sac 822 [1878). The
invasion fs tntentionsl 1f 1t {8 e result of “acte for the purpons of csusing ite” or the actor
"knows that it is resulting or 1s substantially cartain to result from his canduct,” Id
sac 825. The fntentional invesion is "unreasonable” if "(a] the grevity of tha harm cutweighs
the utility of the actor's conduot, or (b} thae harm caused by the conduct is serfous and the
financtal burden of compenseting for this and wimflar herm to others would not make the
continuation of the conduct not feasible” Id sec 828, To be actionsbls the harm suffered by
the aggrieved Llandowner must be "sfgnificant,” mesning something "more than slight
fnconvenience or petty ennoyence,” Id sec B21F, and comment. Factors to be considered in
determining the gravity of the harm include the sxtant and character of the harm involved; "the
soctfal value that the law attaches to tha typa of use or enjoyment inveded”y the "suitsbility
of the particular uss or enjoyment inveded to the character of the Locality”; and "the burden
on the parsan harmed of avoiding harm,” Id sec 827, Factors involved in determining the
utitity of the conduct fnclude "(a) the social velus that the lsw attachss to tha primary
purposs of the conduct; (b] the suttability of the conduct to the cheracter of the Local 1ty;
and [c] the impracticability of preventing or svoiding tha fnvesion® Id sec 898, Other
cansiderstions antaring into the waighing of grevity end utility are the motive of the actor
[did he mean to harm the athsr, or did he act Ycontrery to common standards of decancy™] [1id
sec B28}; whether the herm 1s "smevere and grestar than the ather should be required to bear
without compensation™ [{d sec B29A); whether the invasion could have besen avaidad by the actor
without undue hardehip [id sec B30); and the relative suitability of the actor's conduct and
inveded interest to the charsctar of the locelity (id sec 831),
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was gignificant [including the deetruction af substantial uplands and the
cost of moving dwellings farther from the shores}; intent was demonstrated
by the fact that in arresting the movement of ssnd Levon was bound to know
that the beaches tp the east would bs sterved and would recede; end the
record sustained the unreascnebleness of Lavon'e conduct, including thsa
facte that Levon did nothing to replenish the starved east beach, and that
its resl objective was to mine and sell the send accumulated on the updrift
side of the west Jatty. 6

The action wes tried before 8 jury on counts of nuisance end
negligence, and the court awarded compensatory and punitiga damages155 to
Meitrejesn and the ten other owners of eroded pmperl;yr.‘"‘1 There 15 no
wey of telling which of the factors weighed most significantly 1n the
determination af unressonableness, becsuse that general issue was decided by
the jury with no specification of findings on which the decision was based,

Levon appealed. 7YThe principal issues on appesl were whether the
Jattiee hed in fect causad the erosion, and whether it was error for the
trial court to allow punitive damages. The Appellate Division upheld the
causep of action for nuisance and regligence end the award of compensetory
damages, %1; dismissed the claim for punitive damages. The Court of Appeals
affirmed.

As in Jubilee Yacht Club, ths court did not mention the "common enemy®
theary. Tha defendants in Levon did not pleed or argue the point.

5. Summery of the Cases

The few cesas we hava found and reported on the subject suggest that
thers is not much Left of tha Pagham doctrine allowing the owner of ccean

164, Plaintiffe Appeliats Division Brisf 28-31.

165. Compenmmtary dawages sre thase awarded to s plaintiff for dus compansation for
injury, Punitive dmmages ara those ewardad to & plaintiff in excese of due compensation to
punish tha defendant,

188, The demages wers in fact peysble by the Curtiss-Wright Corporetion, which scguired en
B intarast in and later asrgad with Lavcny, and was named as a co—defendant 1n tha sction
The jury was eble to "copsider Levon and Curtise-¥right as ona and the eama Plaintiffs
Appellats Diviwion Brisf 7.

197, Supre nots 158, The jury had swardsd $1B2,000 in compsnsatory damsges to be shared
by the 1% pletneiffe, and punitive demages of 5 mitlion. One plaintiff claiwad that his shers
" of the demeges would not pay for the cost of removing his houss, which wes Laft in » preoersoms
poesition sbove the eroded bluffa Ses Peul Bsllot, Wy $307,000 Misunderstanding, Newsdey,
- Jemmry 22, 1984,
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coastal land to protect his property against the common enemy of the sea
without respensibility for demage 1 his neighbors.

Messachusetts has repudieted the doctrine sltogether, preferring the
less rigid "reasonable use” approach applied in deciding eneslogous
s{tuations involving cwners of river shorelends. B Thic sllows the court
to consider a tLarge variety of circumstances of the parties, gimilar to
those commonly considered in deciding ceuses of action based on nuisance
Law.

In the Californis Ketenkemp case the courts resorted to the rhetoric,
if not the substance, of common enemy theory, but the circumstances
parmitted the courts to resclve the case on tha besis of the Paghsm doctrine
excaption exposing a shoreownar to lisbility to his neighbors if hisiﬂgrpase
is improvement of his property rather than erosion prutaction.1 The
difficulty of separating out the two purposes indicates that the occeeions
for grenting immunity under the Pagham doctrine ere bound to be rare,

The federal courts have had an ppportuni ty to declsre Florida law On
questions of epplicability of the Paghem doctrine but have not done 80,
other than to aquﬁst gubtly thet they might fotlow the lesd of the
California courts.

In the one New York cese ungoverad, the courts did not bring the Pagham
doctrine fnto their d1scuasiunﬁ71 The fact that tha courts appeared to be
pursuing ressonsble use inquiries 1in deciding a cause of action for nujsance
may be evidence that hed the defendants asserted the Pagham defense, the
courts might have rejectad it Just 8s the Massachueetts court did.

Thus we can only speculete oD the extent, if any, to which modern
Amarican courts will embrace the reasoning of Paghem in ocean shore arosion
protection situations. In doing so, we must Look more closely at policy
consideretions that may influence the direction the courts may take.

¥. The "oamon Eneay” Factor in the Development of
Doctrines Boverning Other Fislds of Water Law

The essance of nuisance law based on {ntentional scts, e® ravealed by
Maitrejean, is 8 rule of reason. We now seek enlightenment from other

188, Sae discusaion of Lummis v Lilly, suprs text accompany ing notes 933-140.

189, Ses discussion of Ketenkamp v Union Realty Co, supra text aconzperying notes 141-
1.4,

470, Ses the dfscussion of Fhoada v Virgf nie=Floride Corporationy supre taxt scoompany ing
notss 145158

171. Bes the discussion of Maitrajssn ¥ Lwvan Propartiss Corporationy supra text
acoompanying notes 158-182,



branches of water Law mpplied in litigations over similar uses of erosion
prevention devices, where the decieions ere based efther on a rule of a
resson or on some less flexible doctrine. The purpose of the sserch is to
look for policy underpinnings that might be relevant here. The utility of
the analogies is supgested by the eesy transferability of doctrine from ona
setting to enother, This is illustreted by the liberel borrowing of the
Hassachusattsémurt in Lummis of rules pertaining to surfece waters snd
untarcuurses, and, in reverse, by the extengion in socme states of %93
Pagham common enemy doctrine to surface water and waetercourse problems.

The nuisance chapter of the Restetement [(Saecond) of Torts includes
invasions of interests {n the use and enjoyment of land resulting from weter
pollution or interference with the flow of surface waters.174 In addi tion,
thes Restatement contains a special c@?ptar on tort liability arising from
jnterference with ths use of water.)’S It deals with the cammon law rules
GUVGPHEQP the beneficinal use of streams, lekes, ground water and surfacs
water, but not the use of lands on the shores of seas and oceans.
Justification for the separate treatment of the inland situstions is found
in the fect that "[clertain principles epplicable to controversies involving
the use of water and the determination of the persons entitled to its use
snd enjoyment are peculiar to those controversies," especially factors
arising from "inta{gypendant, simultaneous end successive uses of water" by
di fferent parsons.

In 1ts treatment of water rights in inland locations, the Restatement
{Second) of Torts divides waters into three categories based on their
source: surface water, watercocurses and lakes, and ground water., The
Restatam?nt ecknowledges, but does not deel with, s fourth category, "flood
water."!

172, 385 Mase 41, 429 NE2d st 1148

173. Sew suprs text acoompeanyfng notes 9179-22 infra, In perhsps the only Low roview
articis discussing the 1agus of Liabitity to « naighbor for damage ceused by privately
oomstrocied coastal srosion protaction devicas, the author eppesred to sssumse thut tha "common
sneay dootrine,” whera 1t is Tevored;,; appliss aliks to ocsan and river shorelires and surfmca
waters. Hildrath, Coastal Natursl Hezarde Manegemant, 58 Or L Rev 2(M, 210 (1880],

174, 4 Fastatemant {Second) nf Torts secs B32-33 {1979],

175, Id; chaptar 41,

178. Id, Introductory Nots and Soops Nota to Chaptar 41, st 181,

¥77. Id t62-3,

178, 4 Restatennnt {Becand] af Torte sac 847 comment k [1878); and sse sac 348, the
ﬂ"lai:tou of “surfsce waten® infra mots 181,




A. Surface Waters

The Restatement (Second} of Torts defines "surface water" as "watar
from rein, melting snow, springs or ssepage, or detached from subsiding
floods, that Lies ar flows on tha gurface of thas earth but does not form @
part of a wetercourse or lakaJ“79 But the Restatement dafinition hes been
criticized for basing the classification on the origin of the surface
water:

[Iln the finel enalysis the courts treat as gurfece water
those waters which do not fit within any cther Legal
clessification of water. . « - [A] better understanding of
the nature of surface watar may be hed . . . by discuseing
whet it is not.

The Messachusette court in Lummis took the tead from surface natar131
diversion cases in estsblishing & rule of reasonebteness for determining
whether a landowner is Liable f%; demages to a neighbor from the bui Llding of
e groin on oceanfront propartyﬂ 2

Three di fferent approaches have been adopted by American courts in
deciding controversies cver damage inflicted on adjoining Land by acts
affecting tha flow of surface waters, applying (1) the civil lew or natural
fiow theory, (2] the common shemy rule, or [(3) the resscneble use rule.

The civil lew rule is that a tendowner has @ duty to receive gurface
flows from sbove his tend, and a corresponding right to have the water flow

1748, 4 Fastatament (Second) of Torts ssc p4s (1879).

180, Moloney snd Plager piffuasd Surfsca Watert Scourge or Bounty? B Mat Rasources J 72,
73 {1968). These commentators fwor a cons{derably broadsr definition of *surfeca sateny”
{noluding not only watears in » diffused steta {comporting with ths Restatawent [Secomd] of
Torts definition), but sleo puddLes snd ponds wi{th m outlat, 8 "mersh or swaap which 1s not
physically connected to 8 Laka or streem by sven occasionsl overflows” and "flood waters which
entirsly Losas their connaction with s lake or stream... and ssttle in low placea” Id =t
74-75. And sss 5 Watsrs and Weter Rights 288 (R E Clark od, 1972] [each of warious volumes
cited haresfter as Watars snd Water Rights).

181. ¥a refer hars to surfecs wetars, somatimas described as wii{ffused surfaca waters:™ as
dafined in section 848 of the Restatemant (Second] of Torts noted eartisr ["water from rain,
selting snow, springs Or SSSpRges or detached from subsiding Tloods, that Lies or Tlows O the
surface of the earth but doss not form a part of @ watsrcourse or Lakel®

180, 905 Wess 41, 428 MEd at 1146

185. Reviewsd in & Powell on Resl Property, pore 788 et ssg (Aohan rev ed 1981);
Annotation, Wodsen Statue of Aulas Govarning Interfarence with Drainege of Burfece Waters, 93
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from his land to Land below it. This gives him a right ef action if another
party alters natural conditions and cauess weter to be discharged upen his
lend in a different mannar or grester quantity then would happen under the
natural conditions.TB4 The courts in a number of states heve modified their
epplicetion of the civil lew rule in particular types of situations. Some
substitute the common enemy rule in urban sreas where intensive use of the
land creates conditions in which it §s virtuelly imposesible not to interfers
with natural dreinege. Others propound a "good husbandry” rule, permitting
the owner of upper Land to accelerate the natural drainage by such system as
might be Justified by good huii%ndry, 80 long as the fliow of water ig not
divertad from 1ts naturs! path,

The New York courts have rejected the civil Llaw rute,186

In perhaps 1te aarlisst Amsrican formulation, the common enemy rule was
expressed over e century ago by the Massschusetts court in Gennaon v
Hergadon, ats follows:

The right of an owner of land to eccupy and improve it in Buch
manner and for such purposes as he mey see fit, either by
changing the surfece or tha srection of buildings or ather
structures thereon, 1s not restricted or modified by the fact
that his own lend is 80 situated with reference to that of
adjoining owners that an alteration in the mode of its
improvement or cccupation in any portion of it will cause
water, which wmay accumulate therson by reins and snows falling
on ite surface or flowing on to it over the surface of
adjecent lote, either to stand in unusual quantities on other
adjacent Lende, or pass into and over the same in greater
quantqg}ss or in other directions than they were accustomed to
flow.

ALRBd 1993 [1978); 3 Tiffany, Tho Lew of Real Property secs 740 ot asq [3d sd 1838); Kinyon and
NcClurs, Intsrfarence with Surface Waters, 24 Ninn L Rev BE1 [1840) [cited harssfter ss Kimyon
and Ngllurs)y) ? Waters and Watar Rights 20D et seqy end 5 Id, chapter 26; Comwent, Tha
Application of Surfece Water Rulea in Urban Arees, 42 Ko L Rev 76 [1877]; Maloney and Plagery
Diffueed Surfece ¥atar: Scourge or Bounty? 18 Ket Resources J 72 (1858],

184, 1 Watsrs ond Water Rights 305,

185, Anotation, Modsrn Status of Rules Boverning Interference with Drainage of Surfsce
Yaters, 83 ALV 1183, 121912, 1215 (1879)

186, Barkley v ¥iicox, 86 ¥Y 140 [1881),

187, 82 Maas [10 Allen] 108, 108 {1885], quoted in Lusmis, 385 Mass 41, 420 NE2d at 1148




The courts adopting this rule appear to heve regarded it as s logical
extension of the Paghem doctrine "to th$ gatars of Large nevigeble Americen
rivers subject to extensive overflows)'a

In the first test of the issue before {t, the New York Court of Appeals
in Barkley v Wilcox followed Massachusatts in embracing the common enemy
doctrine in preference to the civil taw doctrine. Except for
modifications in particular situstions, tha New York courts heve not wavered
from that position. The Court of Appeels Endnrsad the Barkley position in
1959 in Kossoff v Flen:hq;;tsb—'l'lfaI.stgfllr Inc.,19 and in 1967 in Buffslo Sewer
Authority v Town of Cheektowaga.

One of the modifications, recognized in Barkley, withholds the immunity
of the common enemy rule from a landowner who collects then casts surface
water onto his neighborfs land by meens of dreins, ditches er other
artificiel means, for therse "is a manifest distinction between casting water
upon Enuther'a tend, and preventing the flow of surface water upon your
own."192 The Appellete Division in Musemeci v State of New York193 read the
collect end discharge exception as being part of a broader exception
incorporating the maxim "sic utere” and its corollargﬂ;oncept of negligence
or lack of due care inta the common enamy doctrine.! By inference, it is
arguable that whether ar not the defendant's improvement usseb artificiel
means to cast the surface waters onto his neighbor's lend, he may be Lisble
to the neighbor if the improvement is carried out negligently.195 A

188. Lemb v Reclemation Disteict No 108, 73 cel 125, 14 P 625, 828 {1867),
189, 86 NY 120 [183).

180, S Ny2d 583, 170 Nysed 7ed, 148 NEd 132, In Koneoff, Judge Van Voorhis cofarred to
the common ansmy doctring of Barkisy as “tha cosmon Lew sdopted fn this Stata® Id st 588, 170
NYS2d at 783, 148 NE2d at 134. Sous “writers sasart that ths ruls is not supportsd by Engl ish
suthority, and heve thersfors concluded that calling the ‘comson apamy ruls tha 'common Law!
rule {n sistesding and arronsous” Kinyen and McClure BS8,

181, 20 NY2d &7, 201 NYsRd 328, 220 NiRd 386 {1867).

182, Barkley v Wilcox, BB NY at 148; and ses Buffalo Sewer Authority v Town of
Chesktowage, 20 NY2d 47, 61, 261 NYS2d 328, 330, 226 NE2d 398, 389 (19687); snd Kousoft v
fathgeb—Walsh, Inc, 3 Ny 58, 5680-80, 170 WS2d 789, 793-95, 148 NE2d 132, 135-36 (1808).

403, 49 AD2d 288, 291, 351 NvBad M1, 24 (4th Dep't 1874),

454, Cf Tremblmy v Hermony Mitls, 171 NY 588, B4 KE 501 {16802), where the defandant was
held Liable for negligently meintsining a roof Lesder cousing tce to fors on & sicdowalk; and
see cases in severel other statws suggesting that the owner sust pxarct oe “due care” in meking
tha improvasmant, citsd in 8 Watars snd Water Righte 483,

195. Koseof? v Rethgab—Walsh, Inc., 3 Nv2d 563, 56000, 170 Wrsd 769, 754, 148 NEd 132,
138-38 (1988],



raletad, if nat the game, limiting rule stipulates that the improvement must
be "made 1in %ﬁﬁ? faith to fit tha property to some rational use to which it
15 adapted.” These qualifications of the commen enemy doctrine are
simply adaptations of the "improper works" and "bad fa{th" caveats expressed
in Pagham.

The New York Court of Appeals, tike others subscribing to the common
enemy doctrine, found Justification both in (1) & traditional conception of
the nature of langd cwnership, noting that although the resylt is to
frterfere with netural Laws, the interference "is Justified, because the
general (ew of saciety is, that the ownar of land has full dominion over
what {s shove, upon or belq; the surface, and the ownsr « + - §6 exercising
meraly a L%%al right"; 7 and (2) a public Policy favaring iLand
davelopwent.1

Courts preferring the reasonable use rule look at all the ¢ircumetances
to determine whether the action of 8 landowner who interferes with the
natural flow of surface water is reasonable. As summarized in g leading New
Hampshire case, the circumstences to be considered would includs "the nature
end importance of the improvements sought to be made, the extent of the
interferance with the water, and the amount of itnjury done to the other
tandowners sas compared with the velus of such improvements,."199

In Massachusetts, the creation of exceptione to avoid the rigiditg of
the common enemy and civil law rules paved the way for the announcement by

would ebandon the common enemy doctrine and adopt the reasonable use
approach. Mp. Justice Kaplan, writing for the group, explainad:

In practice and application, then, if not in terms, both
rules tended in some degree to reach a plane of resson. Still
the formulary statemants on etther eide confused the issues
and impaired the resuits. Tharefore, with encouragement from
coampstent scholars, a respectable number of courts over the
past thirty yeers and more have abandoned the polar positions
and adopted, inetead, a "reasonable use"™ standard which
introduces, in the resolution of querrels betwesen Landowners

186, Musesect, Supra nots 183, 43 AD2d at 291, 351 NYS2d at 215,

87, Barklay v Wilcox, 88 NY 140, 10 {18m). “Society has an intersat 1n the cul tivation
and improvement of lends, and in the recimmation of waste landa It 18 slec for tha publie _
fntersst that {mprovemants shall ba made, and that towns and cities shall bs built" 66 l’flt_ _
148, And e Kinyon and MoDlure 8-804,

188. Kinyon ond McClurs 2EG-85,

198, OGwett v Outte, 20 M 439, 448 [1870).
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about surface waters, the considerations typical of the Law of
private nuisence. On such lines the question wes traated 10
the Restetement of Torts es promulgeted in 1939,200

A New York trial court judge argued Tor s similar switch in this state
to the concept of reascnable use {n upholding the sufficiency of e complaint
alleging damages from surface water runoff, after observing that the "growth
of urban areas, as waell ss ather ecological and soccio—~economic factors
affecting water rights, have riddied the common enemy and the civil Law
approaches with numarqu exceptions, . » » [which] have sll but obl{tereted
tha main principles.”201 Though sffirming the holding, the Appellats
Divisicn observed thet the matter was governed by the raticnals get forth in
Kossoff v Rathgeb—Walsh, suggesting that {t wes not sdvocating the

sbandenment of the common enemy doctrine in New York.202

B. Liability for Interfarence with the
Reasonable Use of Watarcourses

The Restatement (Second) of Torts defines a ryatercourse” as a "stream
of water of natural origin, flowing constantly or recurrently on the surfece
of the earth in a reasonably defimite natural channel," and including
“springszh lakes or mershes in which B stream originates or through which it
Flows."203 The Restatement regards "flood channels" as part of a
watercourse, explaeining:

on0. 278 Meam 907, 917-18, 264 NE2d 1185, 1201 {197B], Tha succssmr section B33 of the
Festatament of Torts statss that an s{mwasion of one's intersst in the usa and snjoyasnt of
tand resulting from snothar's interference with tha fiom of surface watsr may conetitute =
nut sance,” under ntsndard wpgasansbla ume® or negligence rulas in wuisance lsw, 4 Rastatament
(Gecond) of Torts [1878), Cf ssction 864 of the Restatement [Eacond] of Torts: "The possessor
of Land is not wubject to (ability for a uss of surface watse on his land that fntarferes with
anothar persor’s usa of the water, miesn the use 15 made for tha primary purposs of causing
the herm” The Hestatsmsnt's reportard clais that thie rule "{s @ crystall izmtion of the
principle of ressonable use genarally sppl fcabls %o the use of tand," AlLthough the
Restatemant's definition of the ta™ suse of water™ for ths purposss of mction 884 includes
*jmpoundmont,” which would appear to embrace diveraion or capturs by dems or similer structures
intarfering with tha flow of surface watar resulting in the {rvasion of & nefghbor's land,
eaction B84 raletes to tha “bereficisl” use of surfecs watsrs, say Tor commearcial purposam,
rather than to the repelling of surfecs watars to the datriment of othera, Ssc 847 comment e;

sec 964 commants b and o

201 . Bohemfan Brethran Prastytarfen Church v Gresk Archdiccessn Cethedrel of the Hody
Trinity, 84 Misc2d 841, gas, 405 Nysed 528, 2e8 (Sup Ct, MY Co, 18781,

202. 70 AD2d 338, 418 Nysed 751 {1et Dap't 1978l

203, 4 Restatement [Second]) of Torts sec 841,
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Some streams have overflow or flood channels that carry the
excess water of the stresm during high water or flood periods.
Yhen flood channels sre regeonably definite and water flows in
them in times of ordinary floods, they are part of the
watercourse end are subject to the rules governing
watarcourses even though they sre of Little use other than to
carry flood water and there are considerable periods of time
between floeds when the channels are dry.

This is an eppropriete plece to introduce s term of art usually
essociated with the taw of watercourses, the term "riparien." Tha
Restatement (Sacond} of Torts uses the term "riparisn" in a broad sense in
referring ta lands or owners of lands on the shores of iakes, a5 well es of
rivers and etreame [watercoursas). The Restatement prefers tg employ the
term "littorel™ in referring "to landsg aedjacent to seas and oceans."
fenerally, however, the term "littoral" }s used to describe the shoreg or
shoreowners on lakes ac well s on seas.20

The principles af the tew of watarcourses arg shaped by nature and man,
Their variations are besed on the locations and characteristics aof
particular types of watercourses, and by the functions of the channeled
water {n serving mankind, reflecting in turn the socist and economic
conditione ¥n which the functionaries operate.

From Roman times to the present, under the civil Law and than tha
common Law:

IR]unnTng water, unrestrained in ftg hatural courss, belongs
to the negative commrunity and s nobody's property; its
particles or aggregate drops, in epecie or as a substance,
being outside the domain of wvhat cen constitute property; just
8% NOo one car be safid to own tha air, the ssg water, the rain
or the clouds or the moon or stars, or the pearl at the bottom
of the sea, the wild animals in the forest, or the very fish
ewimming st targe {n the running etreem itself. [And though
the] corpus of neturally running water 48 . . . not the
subject of private ownership, the Law recognizes nevertheless

204, Id, commont 1.

205. Vol 4 ewca 822-g43,

206, Id ssc 843 commant a,

207, Allen v Potter, 64 Mfsc2d §98, 938 {Sup ct, Yates Co» 1870}, off'd, 37 ADSd 651, 323
NYSRd 409 [4th Sep't $574)5 "A riparian propristor is one who owns land on the benk of »

rver, . . . Correspording to riparian propristors on a stream or a small pond ere {{ttoral
propristors on & ses or Lake, Sut riparfan 1s sleo uaed cosxtenaively with Littoral”
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a very substantial right in {ts use end flow, —— the right to
h'ave the liquid fLow and to use 1t, which the law calls the
"saufructuary right,” or the "water right." The Law of
watercourses consists of the rules governing this right of
flow and use.20

Definad as a right of flow and use rether then as a right of ownership
of the water itself, the netura of the Llegatl interests of ths riparian
landowners in the water hes been subject to change over time as social snd
economic conditions alter the nature and extant of the need for thet flow
and use.209 These changes, in turn, have influenced the development of
rules governing the interferencae by one riparian owner with the use of water
by others, In the eerly, predominantly agriculture gociety of Englend,
waters were used mainly for domestfc purposes and for running small mills.
Litigations over conflicts awmong riparian owners were relatively few. The
decisions in some serly cases turned on whether a particular owner's rights
had evolvad from ancient usage, giving him a prescriptive right. Qthers
seemed to be based on & rule of first user, while still other decisians
invoked the "sic utere” principle that one may not so use his property as tO
injura others. Litigation over water ugse increased with the advent of the
Industrial Revolution because jndustrialization required grester use of
water for powering machinery end resulted in increasesd pollution problems.
Thus it Led to the development by the English courts of the "naturael flow
theory,” under which:

[Tlhe primary or fundemental right of each riperian propristor
of a watercourse i& to have the body of watar flow as it wab
wont to flow in nature, quatified only by the privilege of
esch to make Limited uses of the water. . .. In the early
days of the Industrisl Revolution when many mills and
factories were powered by water, the doctrine served a very
utititarien purpose as it pasged the water down from one mill
dam to the next. In todey's ecanomy it 18 not utilitarian end
prohibits many beneficial uses of water atthough those uses
may be causing no one Bny harm and atthough the water would
run to weste if not so used.

208, Wisl, Punning Watef, Harv L Rev 180, 189-200 {1808],

208, Thass references t0 sarly English and Americen history ars taken from 4 Restatemeant
(Second] of Torts, Introduatory Nots Praceding sec 850 {1878); and S Powsll on Real Property,
pars 711-712 (rev Rohen od 108t).

210, 4 Reststemsnt [Sscond} of Torse, Imtrodustory Note snd Scope Mote to Chaptar 41, at
0910 {1978). Bes Lux ¥ Heggine 99 Cal gss, 10 P 674 {1898], for an early statemant of the

dootrine.




Emphesis on & policy of promoting the beneficial use of water resources
has lad to the adoption of the ressonable use rule by most American courts,
though soms natursl flow languags may be found in the opinions. As
expressed in the Restatement (Second} of Torts, the raasonable use rule
decleres that & “riparian propristor is subject to Lisbility for meking an
unressonable use of the water of 5 watercourse or lake that causes harm to
another riparian propristor's reesonable use of water or his lend."

The New York courts have adopted that approach,212 gng the New York
legislature has codified 1t. Section 15-0701(1) of the Environmental
Conservation Law provides in part:

An alteretion {whether or not it catises water to cover or
permaste land previously dry} in the nstural flow, quantity,
quality or condition of a natursl watercourse or leke situated
in this state and either on or below the surface of the earth,
effected by the use aither on or off riparien tand,
withdrawal, {impoundment, or cbstruction of the water in such
watercourse or Lake, or by the addition of water thereto, or
by changes in the banks, bed, course or ather physical
characteristics of such wstercourse or leke, g resasonable and
Lewful as againet any person . . . having an interest in such
watercaurse or leke, unless such alteration fs causing harm to
him nr24§, or would cause him or it inmediate harm if and when
begun.

The statute defines "harm" in this context to mean interference with
the complaining party's use of water or enjoyment of riparian Land, whether
or not resulting in measurable financial lass; and, whether or not such
interference is found, » "decreas:ﬂn the market value of the complainfng
perty's interest in riperian Land 14

The Massachusatts court in Lummis could find "no scund reason for
tmpoging the obligation of reasonable uee on riparian owners, while
permitting littoral owners to use thefr proparty without any limitations,"

211, VoL 4 o B50. And mes section 8604, Listing factora determining the ressonebl eness
of usa. The oourts of some wastarn states, responding to particuler water condi tiona and usss
of thet ragion, have developsd yat snather thaory, tha theory of “prior sppropriation” rasting
on the principles “that bensficial uss of watar {s the basts of the right to use water, and
that priority of ume 1» the busis of the division of watar batwesn approprietore when thers is
not enough for slL™ Id, Introductory Note snd Scops Nots to Chaptsr 417, at 213,

212, Strobel v Kerr Selt Co. 184 NY A[, B8 NE 142 [190D) [tamporsry detention of waters
by demg to rm machinery and provide irrigation, ellegedly polluting watar usad by Lower
ripartan owners).

214, Id sec 1B-0701(2)a, b,



end, accordingly, proceaded to u;ply the reesonable use rule to the
oceanfront situation befors it.21 The court cited ssction 850 of the
Restatement {Second) of Torte subjecting a riparian owner to liabitity for
his g_gzn,‘ usa of water of a wetercourse to the detriment of another ripsrien
owner.2'® The court seemed to overlook the distinction between the
defendant's use of etream waters for his own benefit and his act of turning
the woater eway to prevent damapge to his lend — & non-use rether than a use
of the water. For the purposes aof gection B50, the Restatement defines the
term "use of water" as including vhoth a direct utitization of the water
itealf by lé”hdraual or impoundment and the use and enjoyment of the water
in place." In commenting on the provisions of section 850A, Listing
factors far detsrmining the reasonableness of the use of weter, the
Restatement Stetes that a "reasonshle use must be one that is benafic‘lﬂ. and
that fulfille some significant or worthwhile humen need or desira™ 8
hardly a description of the action taken by a shoreowner to prevant the
water from harming his property.

The distinction wes made in Gerrish v Ctough, an early New Hampshire
case,a"g where the issue was whether the owner of land along @ streem who
built @ breakwater ("in the nature of & dam"™ 20y to prevent erosion of his
tand would be lieble for infury to a neighbor's Land. Rejecting tha
argument that the doctrine of reasonable use of stream waters applied and
that the defendant's "use of measures for self~protection” were reasonabla,
the court ohserved:

This doctrine of reasonable use 8s applied to
watercourses, is applied so far a6 we know, only to e uge of
the water in some ordinary and common Eense. But in this
cese, dafendant made no use of the water on his land, but was
a'lupl.é“trﬂng to prevent the water from destroying his
land.

If the analogy to the watercourse reasonsble use doctrine is not ept,
our ettention should be directed to caee® dealing not with the reasonable

215. 905 Mass 41, 429 NERd st 1148,
218. Id,

217. Vol 4 sec BAY.

218, Id ssc B50A comment b,

210, 48 W 8 [{1871),

220, 1d at 12,

221. Idy, smphasie im originel.



use of friendly waters, but with measures taken by shoreowners for
protection mgainst hoetile watersa,

C. Protection Against Flooding from Overflowing Streams

Following the development of different doctrines appliceble to the
interference with the flow of watercourses and surface waters, the courts
were confronted with the question whether flogd waters overflowing the
naturn%funks of stresme should be clessified as wetercourses or surface

for some time, and where parsons effectad by the changed condi tions would be
harmad by » restoration of former cond{ tions.22 We are left with the
problem of class{ fying stream overflows from ordinary floods that do not
Produce new channgle, They are described by Maloney and Plager as "flood

out gver etd-na adjoining country and settle in Llow places and bec%zg
stagnant, "o<4 and are clasei fied by the authors as "surface waters.”

The reference in the Restatement {Secand) of Torts to overflow weters
in times of ordirary flood, containad within the flood channels of &

222. "The almost incredible conflict ot authorities as to shan and under what
of reumstances flood watere become surface watsrs, o as to be govarned by rules releting to the
latter rethar than by the rules of FMparien rights, 1a et cut ir III Farnhes [The Lew of
Watsrs snd Water Rights, 1904], 2580580, oecs 679-880L" Sund v Kestfng, 43 Wash2d 28, 250
e 1113, 118 [1853],

223, Yol 4 esc 841 comment 8 SBimilerly, Nalonsy and Pleger upply tha Law of
watarooursen to water "shich ovarflows tha banks of & metursl watercoursa and which folloms ths
moures of the stream to 1ts outtet or which on subafdence returna to the streea,” Supre note
18, et 74, Ad wee 3 K R, Farshan, The Low of Watars and Watar Rights 2558 (1904),

224, Supra pota 180, et 75,

235, 10,



snticipated or provided sgainst by the sxercise of ordinery f‘nr'esight:."225
An extraprdinery flood has niso been seen to be tantemount to &n Pact of
God," which, "in its legal sense, spplies only to eventsS in neture 8o
extragrdinary that the history of climatic variations end other GDl:aB’ions
in the particular {ocetity affords na reasoneble werning of them. At
least onp court has reasoned that "[{lmplicit in the definition of flood
waters is tha element of abnormality; they ere flood waters baceuss of their
escape from the usual channels under conditions which da not ordinarily
occur,”

The Paghem dictum Left its mark on American law governing the rights
and Liabilities of neighboring owners of land along the shores of inland
rivers, though not without varying degrees of modification 1n the various
states.

The mejority rule in America, following the (ead of the English
courta,229 limits the operation of the Pagham doctrine in 1ts application to
floodwaetsrs of rivers. Raviewing both civil and common Law precedsnts,
Chief Justice White stated, in Cubbins v Mississippi River Commission, that
although the right of riparian owners to uninterrupted flow of waters is
universally accepted,

a Llimitation to the rule was also universally recognized by
which individuels in case of accidental or extraordinary
filoode were entitled to erect such works as would protect them
from the consequences of the flood by restraining the same,
and that no other riparish owner wes ghtitled to complein of
such action upon the ground of injury inflicted theraby
because all, as the result of the accidantel and extraordinary
candition, were entitled to the enjoyment of the common right
to construct works fTor their own protection.

208, WoKall v Spantish Fork Gity, 8 Utah2d 93, 308 p2d 1087, 1098 (1557). Ses alsc
Cubbine v Miesiasippl River Comaission, 241 US 3%, ;|3 [1916).

2t7. 2 H R Fernhams The Lew of Yeters and Water Rights 1840 {1904),
pos, Everstt v Davis, 18 Cel2d 388, 323, 115 Fed a4, 823 [1841),

298, Merriage v East Worfolk Rivers Catchment Boerd, [1848] 2 KB 458; Gorrard v Crowe
[1821] 4 AC 898, 16 ALR 6285; Ferquharson v Ferquhsrsorm, (Scotland 17#1] Mariworfs Dict 12778
And see the discussion of the English Lew in Gerrish v Cloughy 48 MM 8, 13 (1868), indicating
thet the English departure from the "common enamy® doctrine was besed on the sssumption that
flooding frow inroede of tha sea is normslly extrsardimary, whila oooam{onal fiooding by river
overflow mey fall within the “ordimry" category.



Chief Justice Whita's astatement suggests that a riporian owner may be
relieved of (faebility for damages from extraordinary flood wsters caused by
the protective structure, whethsr or not the structure obstructs or diverts
the natural flow of the stream. However, elsewhere in his opinion he notes
a limitation on the Limitation in stating that the structures may "not
encrosch upon the netural bed of the water courses.”

The questions whether and to what extent the common enemy doctrine
should be spplied in river situations hss been the subject of considerable
lit{gation 1n California. In one of the earliest California cages on tha
pofnt, in an action against a public rectamation district for dameges
resulting from the building of flood control Levees aLnn% the Sacramanto
River, tha court resorted to the snalogy of sea waters.©5¢ Based on 1ts
reading of Paghem end previous applicetion of the Pagham dictum to
controversies over the building of levees to contsin the Mississippi River,
the court concluded: "ogicelly, this principle would seem to be spplicable
to the uatégs of lerge navigable Americen rivers subject to extensive
averflows."®33  Ip {tg broedest formulation, expressed by the same court
nmore recantly in Clement v State Reclametion Board, Sacramento San Joaquin
Drafnage District, the rute is said to hold:

[TIlhe flood waters of a natural watercourse are a gcommon anemy
against which the owner of land eubject to overflow by those
waters may protect his land by the erection of defensive
barriers, and . . . he {s not Liable for damage caused to
lower and adjoining lands by the exclusion of the flood waters
from hie own propartzé even though the damage to other lands
1s incressed thereby. 4

231, Id ot 385, quoting from Dewolombe, L 1 Code de AlLluvionibus

232, Leab v Ruclemstion Matrict No, 168, 73 Cyl 125, 14 P 625 [1867). Tho year bafors,
the smme court, while holding that the "dafandant hed a right to protect hie lend from the
threstaned changs of the river's chenrel by building a bulk-hesd s high ae wae his erigfral
bank befors 1t weshed of," stated that the defandant would ba L{mble {f he intarfered "with
the anclient chennel of the strsam.” Barnes v Mershell, 88 Cal 569, 10 P 113, 116 {1088), Tha
qualiffoation sugpests scoeptancs, st Lewst in part, of the majority rule, discussed fnfra

233, Idy 14 P at B2R. The court did not need to rely on this position in holding for tha
reclesation district, becauss pleintiffs counasli "argusd the case stmost entirely upon the
thagry that [the district] 1e » aumicfpal corporstion acting under tha suthority of the state;
and that, tharsfore, although sxargising the power of the state, 1t is bound, liks the state,
by the constitutiomsl limitation that privats property cannot be taken for public uee without
conpenwution” The court rejected thet ergumsnt, Id The sarlisr cases citsd by the ocourt
weare decided in Iows, Indiare and Louisfems

234. 33 Cal2d &8, B3S5-96, 2 87, 850102 {19850).
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Subsegquently, the court in Beckley v Reciemation Board of the State
of California 5 tpok note of ceiticism of the Pagham doctrine a5 applied to
flood protection activities of the state, signaling & potential relaxation
of the doctrine in Califaornte and movement toward a mors flexible rule of
regsoh. AB in earlier cases, Baeckley spught damages from e reclamation
board for flood injury to his Land caused by a levee built by the board.
The board had teken and paid for @ flowsge easement over Backley's land,
preventing him from erecting his own protective structures. Addressing tha
bamrd's aseertion of the Pegham doctrine as a defenss, the court pointed to
"one significant circumstance” found in the earlier cases applying the
common enemy doctrine, namely, that "tha plaintiff, after the defandent’s
damaging =cts, will have the !559_1 ht to protect his pwn lends from ficeds and
wjll be Left to thet remedy." Since Beckley was deprived of that right,
his ctaim could not be barred by the common enemy defense.

Further doubts as to the Catifornie position have been reflected in
other opinione af the Californie courts. Subsequent to Backley, the court
in Tahan v Thowas, in holding that pleintiff might have & good causs of
action for inundetfon by flood waters of the Fresno River resulting from
defendant's building of a dike across e county rosd, said:

While the decisionel Lew of this state embraces the "common
eneny®™ doctrine first articulated in the eerly English case of
Rex v Commissionsrs, etC.; » . « o B8 tandowner's right to
protect his Lland from flood waters, to the detriment of
adJoining tandowners, is not without Limitation; the governing
principle 18 whethar the steps taken sre reasonable under sll
of the circumstances (Jgones v California Development Company,
173 Cal 585, 160 P 823).2

In Jones v Californie Davelopment Company, ¢from which the Tahsn passage
was taken, the court deemed inappropriate California's civil law rule
governing protection sgeinat surface waterse, OF rules governing the
responsibilities of riparian owners embanking rivers apainst ordinary
floods. The court stressed the extraordinary natura of the conditions
confronting the Develapment Company —— the canversion of California’s
Imperial Valley into a vest Lezke from flocdwaters of the Colorado River —
and quoted from Chief Justice White's Cubbins opinion reciting the common
anemy exception to ataqﬂﬂgd watercourse law in the cese of *accidental or
extraordinary floods.® Yet thse court engrafted on that exception 8
ranschableness rule, stating:

238, 205 Cal AppGd 734, 28 Cal Rptr 428 [Cist Ct Appy 3d Dist, 1662}
238, Id at 745, BS Csl Rptr st 435, smphesis in originel.
237. 7 Cal Apg3d 78 81, BE Cet Pptr 440, 441-42 [Ct Appy Bth Dist 4870].

298, Ses suprs taxt sccomperying note 230
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Tha underlying Principle governing the dacision of sll
these cases which deal with extracrdinary water condi tions,
nmmmgnmmuummmm
Unprecedented floods, 15 that in such stress the landowner may
Uss avery reasonsble precaution to avert injury from his Land,
and whether or not hig conduct be reesonable will be
determinad by existing conditions and not by after
consequences; so that if the acts of the landowner be, in the
Light of the exieting circumstances, not unressonable, he wilttl
not be held lfable for consequent damage which by these
reasonsble acts may be inflicted upon another Lendowner.2d

Tha conduct of the Development Company in dynamiting to hestan the
draining of the lake created by the flooding, though it incressed the extent
of erosion of plaintiffa'lands, was deemed reasonable under the
circumstences of the case.

These authorities Provide Limited analysis of the general visbitity of
existing rules and distinctions; they are preoccupied more with attempts to

thoose emong and fit exieting rules and distinctions to the situations et
bar,

In sn sttempt tp clarify the law on the point, Judge Cardozo, writing
the opinfon in New York's leading cese on the subject, Howard v City of
Buffalo, expleinsd: '

e may . ., . 88gums, . ., ., that s clearly definad flood
channal may not be needlessly obstructed by [an] embankment.
Casss supsrficfally in conflict will be harmonized if we
separate them into two claeses: in the ane class, the
embankment has cut off the 6pread of surface weters, which
formerly descended ¢n &n undefined maess and sett!ed
prom{scuously over irreguiar depressions in adfacent lands; fn
the second class, {t has intercepted flood waters which
formerly maintained their own channel and their own {dentity.
In the one clees, the obstruction is lawful . . . ; in the
other, thare are decisiong which hold it to be unlawful, . -

238, 173 cal 588, 180 p 823, B27 M98). Ths of rocunstances facluded the sssumption that
"n common with the owner of very other scre of submerged land [ptatntiffe) would heve
welcomad the sssurence that the fiood waters would be drefnad from thair aofl end the Lend onoe
more made to appear,® indicating that the Davalopmant Company’s sctions had contributsd to
tnproving end msking "productive” Lands that had been inundeted s whola yoor, Id, 160 P at
828 For dfacussione of the Quastion whether a sinflar reasoneblences mod{fication in the Lew
of swrface watar dratrmge 24 ffors from the "reasomble use” rule ses § Waters snd Watar Rights.
Mg Commsnt, The Application of Surface Water Rules in Urban Arsas, £ Mo L Rev 78, S-81

(1977} and ses Ksys v Romley, 30 Cal Rptr 273, #12 rod 229 [1988],



1t is the continuity of the river's life, as a river and not
as a dispersed body of watar, thet supplies the touchstona by
which to test the right of interference.

Other New York courts, in ceses decided before and after Howerd, have
mede liebiiity depend on whether the protective structure ceused ordinary sB
distinguished from extraordinary flood weters to overflow end injure the
compleinant's tend {whether or not the structure encroasched on the bad of
the stream), snd not on whether the runawey waters escaped from the
watercourse end took on the charecter of surface waters before inflicting
the demage. The court in Allen v State, tresting tha state as 1t would B
private riparian owner in upholding a claim ageinst the state for damage
caused by s dike rebuilt to prevent flooding 1im the City of Corning,
exp lained:

The State cites the Lleading English case of Rex v
Commissioners . - . to the effect that e riparian owner may
without LlLiebility erect a dike to protect his Lands aven
though he thereby causes the water to flow with greater force
upan enothar, the injured party's remedy being to construct
hig own dike . . . , and there is a line of cacses in
California, Indiena end Missouri to the same effect. We are
satisfied, however, that this {s not the moejority American
rule and 8 not the rule in New York. The prevailing rule is
that a riparien owner mey not construct a dike if such dike in
times of ordinary floods . . . will cause the waters to damage
the tends of mnother ... . 2

. The courts throw Little Light on the policy besis for the distinction
betwsen ordinary and extreordinary flooding or between waters that remain
river waters snd those that escape and become clessified as curface watars.
Judge Cerdozo's refarence to "the continuity of the river's Life, as & river

240, 211 NY 24%, 259, 260, 105 NE 428, 421 (1m4),

28, 208 Misc 385, 388, 143 Nvsad 887, 871 (Ct Ctafms 1855}, affdy 2 AD2d B44, 151 NYSRd
82t (4th Dep't 1958). The “dike tanded to impound the back watar and to {ncresse 1ts depthy®
but thers 1s no fndication that 1t wes built within the stream or flood channal., Id et 307,
143 NYS2d at T4, In support of its statsmant the court citad thres Nem York casas {n sech of
which the ptling or other matsrials abstructing the flow of tha watercourse wers pteced in the
bed of ths streem. Hartshorn v Chaddock, 135 WY 118, 31 NE BO7 [1882); Ordwey v Villege of
Coniateo, 88 Hun 569 (5th Dep't 18%3)3 Zidel v Stats of New Yark, 198 Misc 91, B6 MyS2d 330 [Ct
Cleims 1949} Cf the dictum {n Peopls v Amerads less Corporetion, B4 MigcEd 1096, 1038, 378
NYEDd 1001, 1004 {Crim Ct of the City of WY, Brosx Co 1878)s "But whils a riparisn owner who
sseks to improve his propsrty must do so without obstrucking the nevigability of a watsrwey or
withowt destroying the property of amothar riparisn ownEl .. o he im; neverthelsss, entftled
to build soms form of protaction to ssteblish his boundary or to prsvant ths loas of soil by
the process of erosion , .,
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and not as s dispersed body of water” as the "touchstone" does provide a
hint. A policy favering the productive use of watercourses permits &
reasonable beneficiel use of the passing waters by eech riparian owner. The
use and benefits are reciprocal. No riperien owner could obtain the
benefits far himself if he ware not required to tolerate another's reaping
of Like benefits., The expactation of benefits is based on the watercourse
reseining pretty much 8s nature Leaves 1t; and the meenderings caused by
frequent, ordinery, anticipated flooding is part of the neturasl condition.
Dne who frustrates those expectations by changing the netural conditian —
particularly by obstruction or diversion turning the flow onto the lends of
othars — must compensate the others for the resulting fnjury to their
properiy, Otherwise, the several shoreowners might kill the goose that Lays
the golden egy — reducing {f not eliminating the beneficence of the etresm
to the detriment of the antirs riparian community. No one riparian awner
may be allowed to speculate without risk whether, in changing the flow of
the stream, he ig depriving others of benefits of ordinary flood watere, or
giving them a bonus 1n the form of edded flood protection. Extraordinary
floods, on the other hand, are less apt to be regarded 8s @ scurce of
commonly shared benefits deserving of the same degree of protection againat
tampering by individual benefictfar{as.

D. Overflow of Sea Waters

Tha clessification of waters in most texts end for most purposes omits
sea and oceen waters.? The closest the Restatement (Second) of Torts
definitions come to the ssa 1§ in ite definition of "lake," if taken
literally. Ordinsri Ly, and as probably intended in the Hestatement, "Lake"
denotes sn inland body of water.243 The Restatement defines s Lake e "a
reascnably permenent body of water substantially at rest in a depression in
the surface of the eserth, if both deprassfdo‘{n and body of water are of
natural origin or a part of a watercoursa,"@ No distinction is made on
the basis of the size of the body ot zgtar; accordingly, the Restatement
tncludes a "pond™ in the term "Lske."@

The Narth Carolins Supreme Court, after "an exheustive seerch," could
find no cases ™nvolving overflow weters from an ocean, ses or gulf‘."a"s In

R&2, "Bsa" and "wosan® are often desmad to bs synorymous and are usad 1nterchangeably, e
they will bw hers from tins to timm

241, Bes definitions of “leke” in Black's Law Dictionary 788 {5th od 1878).
244, Vol 4 mec B42 (1979).
245. Id sec BAZ, commant .

248, Midgett v North Ceroline Stats Highway Commfssion, £BD NC 241, 132 SE2d 588, BOS
(1m3]. .



view of the Lack of recorded judicial pronguncements on the subject, we
treat overflow ses waters ss o separate category in the ensuing analyeis.

Simitar to our inquiry whether sll floods from stream waters pxtending
beyond a watercourse or its channels ere deemad to be extresordinary floods,
or whether thay might be divided into ordinary and extraocrdinary
eubcategories, we may ask whether, for the purpoees of our study, @
distinction should be drawn between the overfiow of eea waters from ordinary
end extraordinary Eﬂaﬂitions. The court in Midgett v North Cerolina State
Highway Commission was faced with a similar question, though tha problem
there did not arise from damages toc the proparty of ona private shorsowner
from en erosion prevention structure built by & neighboring proprietor.
Midgett, the plaintiff, sought to recover for damages to buildings near &
new highwey being constructed by the state. Because of 1ts elevation, the
highway prevented ocean waters from taking their normal course Over dungs
back to the ocean, and csusad them to inundate Midgett's tand. The court
adoptad the same concept of an axtraordinary flood noted above in relation
to overflows of stream waters, namely, that it is an act of God "the coming
of which is not to be anticipeted from the netural course of nature,” as
distinguished from an "ordinary flood . . . , tha_repetition of which,
although at uncertain intervals, can be anticipetedﬂa

E. Ground Water

Ground or subterraneen watere ere defined by the Restatement (Secand)
of Torts as "water that naturally lLies or flows under the surface of the
earth,"® These weaters are usually divided {nto two principal classes,
namely, "(1) underground bodies or streams of water flowing in known and
definad or ascertainable channels or courses, and [2) waters which ooze,
eeep, or percolate through the sarth, or which flow in unknown or undefined
channels, generally referred to as ‘percotating waters'.”

The rights and responsibilities of tendowners relating to the use,
diversion, waste or destruction of subterranean stregams are generatly

24, Id.

248, 280 NC 241, 132 NE2d at 808, The court held that the facts allagsd in the complaint
conatituted a "sufficiant plasding of u flood which might hava besn snticipatsdy” hance mipht
Lead to a recovery sgainst tha state. Id. The court cited casas 1n which & dem or Dther
obstruction of u stream wes sllsged to have caused the flaooding of a riparisn owner's Land, snd
the party msintaining the dam or pbatruction sassrted an & dafanss the extresordinary or
umprecedantad volume of reinfall ar stormms Bruton v Carolfme Power & Light Co, 217 NC 1, €
SED 822 {1940]§ Law v Gulf States Stesl Co.. 228 Ale 305, 156 Bo 835 [1934]; snd Taylor v
Chwsapsake & Co., B4 W Va 442, 100 SE 218 (1918), Id

240, Vol 4 wec B45 [1979].

280, 78 Am Juv@d, Watars sec 145 [1975].



more flexible American rule of reason, similar to the courge of developmant
of the law of wetercourses and surface waters. Following the English rule,
the sarlier decisions 1n New York end other states "laid down the general
rule that a Lendowner might not be enjoined from doing an sct on his own
premises which repulted in diverting or even wholly destroying the flow of
Percoleting waters from or upon hie naighbor's lands." The rationale of
the English rule wag explained in terms of Etandard property law doctrinre:
Parcoleting water Te the same 85 and cannot be distinguished in law from
lend, hence "the owner of the land 15 the absolute owner of the soi! and of
percolating water, which is a part of, and not :Hgfarant from, the soil,"
and he cen "consume or cut 1t off, with 1mpun1ty."2 4

At sbout the turn of the century, the New York courts broke from the
English tradition, Reasoning from the logic of the English relianca an
pProparty law toncepts, they refused to grant immunity to a Landowner who
withdrew water for Some purpose not incidental to the uss or enjoyment of
his own land,2 In carving out excaptions to the English absolute

281, Id sec 152, And see Pomell, sipra note 208, par 724; and Annatati ony Liability for
betruction or Diversion of Subterranssn Watars in Usa of Land, 29 ALRDd 1354, 1372 ot 3eq

W2, Bloodgood v Murs, 168 NY 40D, 405, 15 NE 433, 43435 (1888] [dictum); and FLenfgan w
State, 113 Mieg B, 183 NYE 834 [Ct Claims 1820) {dictum), CF ODeig v Nyack Watarworks Cow
8 A [Mun} 289, 38 NYs 208 (2d Dep't 1865).

283, Hathorn v Matural Carbonic Gas Co., 184 NY 328, 33%, B7 NE S04, BO7 [190E}. Ses almo
Trustess of Dalhd v Youmans, 45 NY 362, W3 (1871); end Johnestown Cheese Manufecturing Ca. v
Veghts, 68 WY 18, 22 (1a77),

BS54, Pixlay v Clark, 35 NY 52, 529 {1ee8).

265, Seith v City of Brooktyn, 18 AD 340, 46 Y5 141 (2d Dep't 1887), on remsnd, 32 AD
20, ® wYB 989 [2d Dep’t 1898], afrd, 160 NY 387, 54 NE 787 (1888) "[NMlo ceee will bs fomnd
in, . . this countrys where the right has been uphald 1n the ewner of {and to destroy &
atreas, = spring or well upon Ma neighbor’s land, by cutting off the source of fts supply,
Sxcept 1t was done tn the sxsrciee of » lagal right tov {mprove the lend or make scue use of the
sme in connsction with the snjoyment of the Land ttself, for purposes of domestic usey
sgricul ture or aining or by structures for business carried on Upon the presfsea™ 18 AD st
342, 343, 48 NYS st 143, The watars punped by the defendant ity 1n Smith wers not uwed on or
Ter tha ¢ity's Lend on which the welle were Located, but wara used te furnish water to
restdents of the ofty. For a sfaflar holding end facts see alss Forbell v City of New York, &7
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ownership, no Lisbiiity rule, the New York courts developed and acknow ledged
the adoption of a genersl meule of the reesonable use of percolating
waters."

The New York position & shared generally by other Americen atates.25

vI. Summary of Major Policy Issuss

for the maost part poticy shifts tn the avolution aof doctrines in the
lew of watercourses, surface waters (1including flond watere) and ground
waters have been influenced by societal attitudes, adopted as judiciel
attitudes, fevoring or opposing urben development in coastal locations. To
same extsnt thess issues overlap those questioning man's intarference with
natural ocesn share dynemics.

AD 371, Bt NYS 1005 (2d Dap't 98500), sfr'd, 164 Ny 522, 5O NE 644 (1500), See almso Ounber v
Swesnsy, 280 NY 808, §10-%1, 130 NE 913, 914 {1921), offi reing the right of defendants to
withdraw end use subtsrrenesn watare for refrigerating purposas in thair storsge and ice
asnufecturing plant, but not “for ths purposa of msnufacturing ice for saia®

256, Pesople v Carbontc Acid Gas Co. 198 NY 421, 431, B0 NE 481, 434 [1808]. Saa also
Forbell v City of New York, 184 Ny %22, 528, 58 NE 644, B45—45 (180D); and Stevens v Spring
Valley Water Works and Supply Campanys 42 Miecdd 08, 247 NY=S2d 503 [2d Dep't 1964), off'd, 22
AD2d 830, 285 NYESd 486 {2d Dep’t 1384L Cf Sondy v Utah Construction Cow 25 NYS2d 125 (Bup
Ct, Westchaster Co, 1840, not officially rsportad), where the court appeared to follow the
English rule in demying Lfability af the defendent company for tunnel blaating allegoedly
coustng the drying up of ptatntiffa ueils {a rasult posstbly influanced by the city's grant of
the right to construct the tunnel}; and e Powsll's suggestion that ths Bondy end Flanipen
decisions point to New York's endorsement of tha English ne-Lisbitity ruls in excavation cases
Liks thess, Powsll, suprs note 208, par 728 ot 422,

957, Powell, suprs note 208, per 738, Eaction B58 of the Rustatamant (Bacond) of Torts
states thet & landownar “sho withdress ground water from the Lsnd and uses it Tor a bensficial
purposs {» not subject to tiability for interference with tha uss of water by snothat,
uniass . « « the withdrawsl , . . unrsasonably osuses ftarm to s propristor of osighboring Land
through Lowering the watar table or reducing artssion preasmurty « « « excasds the propristor's
rassoreble shars of the annusl supply or total mstors of ground watep, or ... hss a direct and
substential sffect upon a watercourss or Leka and untessonsbly ceuses hara to m parson sntitled
to the use of its water” [subjscting the deateraination of reasonsblaness or unrsasonablsness to
ths sams Restatement's tests governing riperian conflicts). See Annotation, Lisbility for
Obstruction or Diverston of Subtarrameen Waters in the Use of Land, 28 ALRRd 1354 [1863]); emd
Annotation, Lisbility of Lendowner ¥ithdrawing Ground Watar Trom Osn Land Tor Subsidencs of
Adjointng Owner's Land, § ALRith 84 (198%), indicating that in soms cases the results mey ba
#nfluwanced by dectrines governing the right of subjscent support.




A, Pro-Development Policies
1. In Generel

In states adopting the civil lLaw rule in draeinage lew, a landowner who
interferes with the natural flow of surfece weters is Liable for injury to
other Llandowners. That naormal urban development often alters the natural
drainage system meens that improving landowners are burdened with additicnal
costs under that rule. This hes influenced tha courts of some states to
modify the rule or abandon it in favor of the common enemy r‘uLE5 allowing
the urben bujlder to construct drainage works with impunity 8 (unless
otherwise caught by tha collect and discharge or other axceptions 99,
Thus, in an early case, dectded when the New York courts embreced the civil
law rule, the Court of Appeels explained: "It ic undoubtediy true thet the
rule which would be appliceble to surface water in agricultural districts
must be somewhat modified in its application to city Llots. Such lLots are
useful only for buiLdingb and the owners must be permitted to improve them
for building purposes.” 0

The Supreme Court of Californie questioned the premise that a departure
from the civit Law natural flow theory would hamper urban development and
refused to endorse the modification:

Admittedly the rule was adepted when California was
primarily a rurel society, and apparently it has never beean
gtrictly appitied in a case involving urban Land. On tha other
hand, no documentation has been produced to establish that the
rule has in fact impeded urban development in the state. A
number of highly urbanized stetes follow the rule, and
Californie's phenomenal growth rate, to which no one can be
oblivious and of which this court may take judiciel notice,
appears unstunted by the_existence and application of the
civil law rule since 1873.2

Elaborating on this theme, the author of one comment pointed out that
certainly the civil taw rule does not prohibit a landawner from constructing

258, Comment, The Applfcation of Surface Water Rules in Urbar Areas, 42 Mc L Rev 76, 78
[(1877). And ses Annotation, 93 ALR3d 9193, supra note 183, at 1187, 1214; and Kinyon and
MeClure 807, 831-32,

259, See supre text accompany ing note 182,
280, Vanderwiele v Taylor, 65 NY 341, 346 (1875],

281, Xeys v Romley, 50 Cal Rptr 278, 279, 412 P2d 5289, 535 [1968}. The court favored e
rule of ressonsblaness, One Lew review writer could find "no mention of empirical data which
would support the assumption® that the "decisiona of Land develapers are influenced by rules of
Lew regerdfng surface water dispesal.” Hanks, Low of Waters in New Jersey, 22 Rutgers L Rev
B2%, 691 (1968),



surface dreinage facilities. He may so improve his tsnd, but in such a way
as to avoid injuring his nef or, end he must be willing to pey the cost 1f
ha cannot avoid tha injury. The euthor elso ceutions us to look at the
af fect %g the injured neighbor's Lend when epplying a pro-developmant
policy.2 Even if 1t be granted that & Landowner might be encouraged to
develop his land if he does not face the prospect gf t1ebility to his
neighbor from drainege improvements, the neighbor mey or may not be
ancouraged to improve his awn lend. If, esin a rural area, the neighbor
never intended to build on his flooded premises, there would be & net gain
of improvement., If the result were to destroy improvements already made by
the nefghbor, or make it {mpossible for the neighbor to underteke future
{mprovements, the result might be 8 net lDBS ([if, of course, it were
possible to quantify and compare the geins end logsses of the respective

lendowners) .

The cbjective of promoting the {mprovement of land has also been cited
as a justification for al lowing & landowner to tep or otherwice affect
another’s aaurré%fr ground water supply, though qualified by 8 reasonsble
uge Limitation. By parity of reasoning, tha reasonable use rule accords
weight to a policy of permitting, if not gnceuraging, ripsrian owners to use
rivar wetars productively, though subject egairn to ecounterbalancing,
unreasonable injury to the neighbor.

2. Pro-Developsent; tha Fairness Issus

Where the extraordinary nature of the flooding of urban areas from
overflowing streams influances @ court to invoke the common enemy doctrine,
the urban setting may be significant, though not necessarily because
application of the doctrine may be seen to fecilitate urban development. If
s stream courses through a built-up city, and embankmants or other flood
prevention structures alreedy in place have contributed to ths need for the
defending owner to take protsctive measures himself, he would be subject to
unjust discrimination if he were made to compensate the adjoining owners for
the resulting fnjury to their propertias. Judge Cardozo made the point in
Howard v City of Buffalo:

The rules appliceble to the obstruction of streams in en
unsettled or rural region cannot be rigidly applied where an
urban poputation has planted {ts fectories and homes. The law
of watar rights i not an {nflexible body of prescedent. It
tekes hsed of the varying weants of verying localities. . . .

pap, 42 Mo L Rev 78, supra .mu 238, ot B2,
pgs, Id =t 8283,

284, Forball v City of New York 1854 NY 522, 505, 5B NE 844, &4 (1800). And wae Bmith ¥
cly of Brockiyny supre mots 2855,




No court would presume by mandatory injunction to compel the
destruction of s great section of a city hecsuse in bui Lding
it the Llimite of some ancient flood channel were obetructed,
We cannot order theses homes and factaries to be
removed . . . , yet {f the defendants' structures have helped
to swell the etresm, these also have contributed to thgt
result. To bid the defendants take down their embankments
while leaving their naighbnrgsgl.l ebout them untouched, would
be an unjust discrimination.

The United States Supreme Court in Jackson v United Stategl66 has
recognized an elemant of unfairness in the situation of the shoreowner who
has built his own protective structure and seeks to recover damages frop
exacerbated flooding conditions caused by structuree built by others, In
sbeolving the United States from Liability for damages fram increassd
overflow from the Migsissippi River caused by levees built by federal mpd
atets esuthorities, the Court pointed put:

When eccurately fixed, the complaint is but this, that because
the clafments had built g leves for the purpose of protecting
their Lands and which answered that purpase if leveee were not
buiilt by others to pProtect their [ends, actionable injury
would be occasioned claimants when anybody else sought to

the volume of weter in the river and reise the flood Level to
the detriment of claimante. In its essence, however, this but
Smounts to saying thet beceuse the cleimants have built e
leves along their Property for the purpose of protecting it
from overflow {n timss of high water, they have acquired the
right to stereotype the conditione existing et the times they
built their teves even to the axtant of preventing any one

from subaaquantg 8xerting hie right to build 8 leves to
protect his Land,257

By the same Logfc, reverss discrimination could favor a holdout who
doss not went tg build his own Protective structure. Thus, in Lamd v
Reclamation Disgrict No. 8, the early Catifornia opinion declering the

:::dn-.“ of the Pagham commgn 8nemy principle to intand rivers, the court

It tha works of (the Reclamation District] can be declared &
nutsance, then the levess [built by municipalities and by

285, 211 MY paq, 263, 105 Mt a8, 432 (*514),
288, 230 uys 1, f1918],

N7, It at m—m.



private ripsrien owners] in front of the cities of Coluss and
Sacramento, which preserve millions worth of
property . . . can be removed at the suit of eny ownar whao
will not protect himsalf, and who can show thaet ths swall of
the river 1e increased in times of flood by levees eithsr
above or E%EF' him, and the whole system of reclamation cen be
defeated.

Lord Tenterden, in his Pagham opinion, donied special, favored status
to 8 shoreowner sseking a judiciel mendate to the defendent to build a
structure for his land, rather than an arder for demolition of structures
built by others., In demonstrating the consequences of a recovery by an
unprotected adjoining owner (Cosens) for demege caused by groina built by
the defendsnt Commissioners of Sewers, Lord Tenterden said:

If we were in this instance to say that the commissioners for
the Level in question were bound to eresct s groyne for Mr,
Cosens, it might, and probably would, ceuse injury to the lend
lying to the eastward in the seme wmanner &s that erected for
the protection of the Level has caused injury to Mr. Cosens;
and the owner of the land lying eastward of Mr. Cosens woutd
have a right to call upon the commiseioners to protect him
aleo. In Like manner esch successive proprietor of land lying
to the esstward would be entitled to cleim protection, and the
commiseioners might be compelled to erect defences against the
ses along the whole line of coast from the Level of Pagham to
the North Foreland; for so far, I believe, tha cea is making
t{nroads upon the Land,

The common enemy epproach, requiring pach owner to essume the burdens
of protecting his own land, thus provides an incentive [or at Lesst an
invitation) to the owner to improve his Land in that7particular way, OF &
disincentive to lLeave his shore property unprotected.2 0 1n that sense tha
spproach could be said to foster & pro—development policy, 8s well as
resolving a problem of unfairness.

8. Anti-Davelopment Policies

The argument that & common enemy spproach encourages lend improvement
rests on the premise that the particular community, at a particuler time,

288, 73 Cal 125, 14 P 825, 629 {18®).

P89, 100 Eng Rep st 1078-77, 8 B & C ot 380-81.

270, It is sssumed that sach owner hes a Legal ripht toc construct his own praotactiva
works, If not, the Paghem principle 12 {napplicable. Sss Beckley v Rsclemation Board of ths

State of Oslifornie, 205 Csl Appld 734, 23 Cal Rptr 428 (Dist Cty 3d Disx 1862}, notad SURTE,
taxt sccompenying nuta 234,
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favors further tand development. Even if the community has a prao—
development bias generally, it may be neutrelized by countervailing policies
relevant to the particular area. In the avolution of surface water Law it
has been racognized that a policy favoring the developer may be appropriate
at some times in some communities, but at pther times & policy favoring
retention of natural areas §s prefarsble. The needs of communities involve
more than the need to improve and develop, and may compel the reservation of
land for parke and other netural ureas.b” More generally, it hes heen
observed that "[wlhile in the early days of the developmant of this country,
@ presumption fn favor of dretnage may have been proper, the policy today
probebly should faver retentipn of 88 many natural ereas as possible.™ A
pressrvation policy rajects the common enemy rule —— allowing a Lendowner to
use drainege methodr without regard to inJury to his neighbor — and most
supports the natursel flow rule — burdening the improver with demages for
turning back waters onto his neighbor's Land if the result is to disturb the
naturel flow of water on the neighbor's Land.?

C. WNoon-Intarference with Natural Coastal Procesass

Genarally, the issus confronting public authorities concerned with Long
Island erosion problems 1s framed in terms of whether or not new shoreline
development or the protectiaon of existing coastal structures shauld be
restricted,273 Underlying the {ssue is the more basic question whether the
ultimate societal good can best be achieved by Letting natural coastel
processes operate without human intervention. It assumes the ultimate
futility of man's efforts to turn back or redirect ocean waves to reduce
erosion, conceding that the "common enemy” will win the war, 1f not
particular ski rmishes. It acknowledges that particuler shoreowners may
achigve short-term banefits from building a groin, bulkhead or jetty, but at
the potential cost of short-ters fnjury to other shoreownars or long~term
detriment to a Larger community, or both, The 1ssue is similar to the
general one whether development should be restrainsd to preserve
anvironmental quality, but with the additional twist that even if tha choice
{8 development, naturs may win in the long run.

Whare government intervenass to establfsh preservationist policies, as
in statutes far protecting tidel wetlands@74 g, requiring the preparstion of
snvirenmental impact statements 275 coupee are given statutory or

E?ﬂ.@thh?E,upmmugn,lt.
m.smwmummnm

&73. See wuprs, text accompeny ing notes 97-105, for discauseion of positions taken by the
Naw York Lmishmuﬂnﬁuwﬂuﬂtluinnlaﬂmmﬂﬁamdmmmtmmm

T4, Eg., Tidel Wetlands Act, Envirormental Dorservetion Law ert 25 {McKinney 1984),
278, Eg, State Envirormertal Quelity Review Act, Enviromental Qoneervetion Law art B
DMoiS ey 1884).



administrativa guidelines to follow in resolving disputes betwaen the
private builder of Bn erosion protection structure and the regulating
government. If the contest over the building of an erosion protection
davice is between private shoreowners, and the application of a statute is
not in question, evidence of environmental concerns may neverthaleas ba
weighed by a court in deciding & pro-anti—development poticy debate.
Whether in the case betwaen private shoreowners a court would entertain
evidence of and consider testimony or findings of scientists or nngineafs
regarding the effect of natural coastel processes remainse to be sesn, We
anticipate no jurisdictional or doctrinal conetraint on judicial {nventian
going that far, Thus it is conceivable to us that a court might reverse the
traditional "common enemy®™ concept, end find in the natursl operations of
ocean waves & "common friend" of coesstal shores and thafr human users.

In taking 8 position on the let~nature—take-its—couree 1ssue, the
courts would tend to look for & policy foundation for a "common friend"
concept in etatements or actions representing a consensus in the affected
community. We surmiss that in New York the saarch would focue on pertinant
state policies expressed in the state’s Coastal Management Program.276 As
applied to any given dispute over claims for damages from a privetely built
groin, bulkhead or jetty, these policies would not be definitive or self-
sxecuting., They rspresant, rether, a basic enti-development bises, tempered
with & regard for factors measuring the potentiat effectiveness of the
structure to curb erosion, the degree of harm to netural beach conditions,
and & weighing of public snd private costs and benefits.277 The multi-
factor epproach suggests that, if sdopted by a court, it would lead to an
examination of the particular facts of esach case snd the form of remady
sought by aggrieved parties in contested matters. The incorporetion of
these policies into the court's decision-making would tend to give the
injured neighbar a considersble edvantage in pursuing his clepim asgainst the
party sbout to build or owning the grain, bulkhead or Jetty.

VI1. Consideration of Compiiance with Statutory
Standards in Common Low Adjudications
A. Introduction

Normally, erosion prevention structures may not be pleced in or etong
nevigable waters without the permission of authorities at various

278, Sea supra text accompenying note 97.

Z77. Eg., Policy 12, strmﬁmﬂupmmﬁmofmmlpmwwmofms:
Policy 13, reqiring proof of e "remponable probebility of controlling erosion for at Least
thirty years® Policy 14, estsblishing es & standard "o messurshle incresse in srosion or
flooding at the site .. .or st other locations; and Policy 17, favoring the wee of ron-
structural messures shanaver possible.
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governmental levels. Local governments may require e permit under gensraf
butlding codes or other ordinancee. If the site 15 subject to zaning
regtrictions barring the proposed structure, the landowner may seek an
emendment to the zoning ordinence. Under some circumstances he may request
a verfance from the restrictfone, rathar than an emendment. If the zaning
ordinance sliows tha structure subject to obtsining & special permit, the
lendownsr must epply end satisfy the requirements for obtaining tha permit.

The state may intervene through laws des%gnsd to protect the quality or
regulate the use of the waters or foreshore.’ 8 At the federsi level, the
shoreowner must also secur;gparmiaaian of the Corpe of Engineers, under the
Rivers and Harbors Act.2 If all or part of the site of the proposed
structure 15 in public ownarship, the shoreowner éﬁust obtain title or scme
type of user right from the ounar-gavarnment.2 In doing so he may be
callted upon to comply with certain conditions similar to those impessd by
regulatory Llaws,

Tha gquestion conefdered here {6 whether & landowner, after
demonstrating compliance with statutes, regulations, or conditions of
ownarghip in constructing an erosion control device may nevertheless be
lable for damages to adjofning land. 1In legal terms, the issue i whether
such compliance constitutes s complete defense to a common iaw actiocn for
such demages. Generally, the courts refuse to bar liability es e matter of
law, but do gfve some weight to the compliance in deciding tha common Llew
case. However, there are exceptions, and some differences in approach
depending on the nature of the common Law cauee of action asserted by the
plaintiff. The ensuing discussion summerizes the sources of governmental
regulatory standards in New York; reviews past judicial treatment of the
generel rule, exceptions and differences; and considers their appiicability
where aggrieved neighbors seak damages for property injuries resulting from
the buflding of erosion contral structures.

278. Egy fn New York, the Tidal Wetlande Act, Environmantel Congervation Law art 25, amd
the Shorsownery Protsction Acty Envfronmental Coneervation Law art 34 (see text accompanying
notas §7-105 supra, end 305348 infral; s Navigation Lew sec 30 (MeKinney Supp 19B84). Sea
dfscussfon tn W, Kaplan, Otate and Local Restrictions on Siting Coastal Aqueculture in Now York
21 at seq [New York Seas Grant Institute, May 1584),

278, 33 USC sec 403 (1978,
260, Egw 'n New York, the Public Lends Lew mmns 3, 75 {MoKinney 1951, and 1982 Suppl.

Ses ¢tacusaion relating to state and town landsy 1n N, Kspleny, Accsss to Watere snd Underwatsr
Lands for Aqueculture in New York 20-88, 41 et soq {New York Sae Grant Instituts, April 1884).

g2



B. Sources of Governmental Regulatory Standsrds:
Nem York State and Local Laws

1. The Shoreownar's Protection Act

Lendowners seeking approval of erpsfon protection structures Lying
within cosstal erosion hazard areas designated under the Shoraownar's
Protection Act will have to comply with minimum standarda set by the
Commissioner of Environmentel Conservation, whether the permitting suthority
ig a local government or the state Department of Environmantsl Conservation
jtsalf.2B1 A city, town or villege exercising the authority §s not gfven
{ncressed regulstory powers by the Shoreowner's Protection Act, but would
{mplement the Act through the use of 1ts existing powars in the form of
vzoning regulstions, subdivision reguletions, site plan approval regulations
or any other applications of the potice power."282 A county administering
the Act in default of legisleation by s city (other then New York City), town
or viltage is vested with the same police powers snjoyed by the defaulting
unit.2B3 Tha Act does not bar the Local government from exacting more
restrictive standards than the minimum ones prescribed by the state.

Examples of erosion hezard aree reetrictions {mposed by local
governments through zoning ordinences sre found in the codes of the towns of
Esst Hempton end Southampton, and the Village of Southsmpton. Easst Hempton
created a Coestsl Eroaion Overley District in which the ordinance prohibits
the "[clonstructiaon of s bulkhead, resvetment, Jjetty, etc.," and any
"alteration of tha natural topogrephy of beech, dunes, bluffs or sacarpments
with exception of the stabilizationby planting vegetation on the face or
crest of a bLuff."2B5 The Town of Scuthempton and Village of Southempton

281, Ses text supra sccompany ing notes 98-102,

282, Envirormentsl Conssevation Law sec 34-0105(1) [McKXinney 1884).

283. Id sec 34-0108(1}) (McKinnay 1084),

284, The Cosstsl Erosion Mamagewent Regulations state thet thsse regulations do "not
prohibit any Llocel governmant from asdopting and snforcing a local progrem thet reguiatas
actions or usse of Lend mors stringently® than ths state minisuss, 8 NYCRR sec BUKI7(e)
{1982), We nots that s model tocsl Las far Grest Lakes shorsiine cosstal srosfon haxecd eres
mansgesant, prepared by the St. Lewrenca-Ewetern Ontario Commission, doss not appesr to be more
restrfotiva than the atats ragulationa

205, Code of the Town of East Hempton ssv 153-233 (15®0), The Zoning Boerd of Appestis is

suthorized to grant verisnces, but only upon the epplicent's meating the strict standard of use
verfences, mhowing that he cannot cbtain eny reazcrmble scommic return from the property; and

the stricter standard, in the case of bulkhasds, Jettiss, revetments ond groins, raquiring s
showing that the bansfits from the proposed structare clearly outweigh sny pessibie datriment

¢ wdjoining propertion, Id



have sech formed 8 Tidal Wetlands and Dcean Beech Overlay District, im which
private shoreland owners are prohibited from constructing eny building or
structure on the ocesn beach, othsr than en eccess walkway meeting certain
gspecifications; or from constructing bulkheads in tidal wetlands, "except
thoss in a Resort Waterfront Business District or when found necesssry to
protect the naturesl environment from excessive erosion, silting or an
imbalence in the amcological system of the tidal wetlends.”

The subdivision regutations of the Town of Brookhaven, Town of
Southampton snd Village of Southampton require bulkheeding where specified
municipal authorities deem it necessary for erosion protection. 87 The
codes of the Southamptons also authorize the Planning Board to "require such
srosion and sedimentetion control methods es are needed to protect terrain

features,"e

Munictipal poltice power measures enascted independently of particular
state ensbling Llawe are {llustreted in the codes of the Villege of
Southewmpton, Town of Southampton and Town of Southold. Section 37-3A of the
Code of the Village of Scuthampton, in the article entitled "Besch Erosion
end Protection,” prohibits tha changing or impairing of eny "structure,
tocation or any condition pertaining to the dunes, heach barrier, resvetmant
or any structure or installation of any kind designed or erected as »
barrier to water, wind ar to the elements or ageinst erosion or other
similar action." The same section bars any person, "whether he be the owner
of the property or not,” from excavsting, removing or cutting down any such
dune or structure unless certain setback or height restrictions sre met. 1In
the ertficle on besch pretection the Town of Southampion code prohibite the
sreoction or placement of Many buflding, structure or tent between the narth
face" of any brush—filled "revetment, fence, work or installation, and ths

288. Cade of the Town of Scuthsmpton sec G8-BA[2){s) (1984]; Code of the Villaga of
Bouthampton ssc 118-76(8] [1983).

287. Code of the Town of Brookhavan, Appendin, Part I, Subdivision Regulaticns sec 21
(1884]; ™Sulkhsadfng will be required stong all watsrfront proparty where, in the opinion of
the Ptenning Board, the lend f» subject to arcsion and other protsctive wessuras are not
cons{derad sduquata® Siailer subdivisicn requirements in the codes of the Town and Villege of
Southampton provide that “whara bulkheading is deemsd necemsery by ths Plenning Board and the
Town Enginmer and the Town [or Villaga] Trustsss to protact the coastal areas from erosion
ceuned by storm and tidal actfan, ft shall be pleced in such fashion as not to destroy or alter
significant ecological valuss of the neturs. merine adge which are conmidered to extand up to
ond sbove ths mean high watar Level end to fnclude sll tidel wetlands,® Coda of tha Yown of
Bnuthespton wec 80-MA [1579); Code of the Vitlags of Sauthemptan eac 97-21A (1882)

288, Code of the Town of Southampton sec 60-38D (1978]; Coda of the Yillage of Southampton
seo I7-000 (1982),
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present crest of the dunes on the south beach in this town, not excepting
the ownere of seid area,” untescs the esrea is fi %gad to tha higher of the
height of such facility or of the dune crest.? The Town af Southold
requires 8 permit for the placement of any "piles, stakes, buoys, piers,
docks, bulkheads or other objects in or on any town weters or public lLends
under or adjacent to town waters” without a parmit from the Board of
Trustees.

The Coastel Erosion Management Regulations promulgated under the
Shoreowner's Protection Act by the Commissianer of Envirpneental
Conservation require eroeion area permits for spacified activities in
"natural protective feature areas,” including nearshore aress, beaches,
bluffs, primary dunes, and secandary dunes. For example, an "erosion
area permit” 1s required for "new constructian, modificetion, or restcration
of docks, plers, wharves, groina, Jetties, seawells, bulkhends, breakwaters,
revetments, and ertificfel beech nourishment™ in nearshors snd beach areas,
with specified exceptions,

A peparate, averlapping section of tha etste regulations relates
specifically to "erosion protection structures.” It requires an "erosian
ares permit . .. for construction, modification, or restorsticn of ercsion
protection structures including the modification or restoration of srosion
protection structures that were constructed without en srosicn area

permit."

The state restrictions on construction, including the construction of
arogsion cantrol facilities, sre quits comprehensive. Some are specific.
For example, the "ramp slope™ of parmftted "bluff cuts must not be steeper
than 1:6 and the s{de slopes myst not he steaper than 4:3, 1f not terraced

289, Cods of the Town of Southampton ssc 2047 [1963).

290. Code of the Town of Southold sesc 32-40 [1958] [emphasis sdded).

B9t, B NYCRR wec 5052 [1883).

208, Id sac 506,8(s](8),(b)(5). The wxceptiona include “structures butlt an floats,

oclumne, Dpan timber, pilas, or similar oper-work supports having & top wurface eres of F0O
muses Teot or less,” and thoss "built on floate snd which ers removad {n the fall of sech
year® Permits mey alec be grantad for tha “deposition of olean send or gravel on basches,
only for sxpaneicn or stshilizatfon of besches” [1d sec sus8([L)[23)y and for dredging “for

constructing or maintafning nevigstion channals, bypessing send around matursl snd sam-nads
ebstructions, or artificial beach nourishaent” {id sec 2068{s][1]). With sxceptionsy en

“sronion srea permit ie required for new construction, modification, or restoretion of srosion
protaction structurss, walkwsys or steirways® Id eec SDS3(c]l4).

283, 1d sec 508.9{sa).



or atharwfse structurelly stabilized."29% Others are closer to general
performance standards {e.g., erosion "protection measures must have a
ressonable probability of controllfng erosion on the immediate site for st
least 30 yeers," and "{alll materials used in such structures must be
dursble end capable of withstanding {inundation, wave impacts, weathering,

and other effects of storm conditions’,

Of particulaer significance here ars state regulatione obedient to the
nandate of the Shoreowner's Protection Act that the state minimum standards
"ghali fnclude . . . regulation of activitiee or development, including
plecement of erosion protectfon structures or use of non-structural messures
so that there will bs no mesasurable incresse in erosion to the development
gsfte or at other locatinns."ags Section 505.9 of the state regulstions
elaborates, in noting that the construction of erosifon protection structures
is ™often only partfally effective aver time, and may even bhe harmful to
adjscent or nesrby properties™; and that even though "major erosion
protection structures of great length would be required to effectively
reduce future damages dua to eroefon,”™ {n some coestline areas, "in those
inetances where properly designed and constructed erosion protection
structures will be likely to minimize or prevent demage or destruction to
man-mede property, private and public property, natural protective features,
end other natural resources, construction of erosion g;otactiun structures
may be allowed," subject to prascribaed raquiremant&? These include the
requirement, for the most part in the words of the statute, that the
structure must "nat be likely to cause an;ggeasureble increase in arosion at
tha development efte or othar Locations."

In weighing the factor of compliance with stetutory or regulatory
standards by a Landowner defending himself in a neighbor's common lew action
for demages, » court 1e tikely to consider not only the substance of the

284, Id sec BOBS(c}{1}({1f], following the requirement in the Shoreowner's Protection Act
that the state “atendards and criterfa shall provida thst erosion protection
structures , . , shall have & ressorable probabitity of centraolling long—term ercailon on tha
immediate wite for & perfod of at Lesst thirty years and that a Long—term meintenance program
1a provided for such atructures; however such stenderds and orftarje may allow for auch
protection structurss to be constructed of meterfels which by thembelves have » working Life of
teaa then thirty years, whan ths mafntenance program assures that thoy wftl be ragulsriy
seintained and replaced se necessury to attain the required thirty yesarse of erosion
protaction”® Environmental Conservation Lew sec 34-0108(3)(d) (McKinney 1984).

295, 1d sec 505.8(b), (d).
200, Environmentel Conservation Lsw sec 34~MO0B{3}(b) (MeKinney 1984).
287, & NYCRR sec 5053 (189E3),

208, Id sec S059(s)(1).



standerds, but slso the thoroughness and integrity of the record of the
permitting proceeding in which the stendards were epplied, 8s well se the
etatus or other indicie of the credibility of the administrative decision—
makers in the proceeding, Wa surmise, then, that compliance with the
standards might be accorded reletively more waight in favor of the defending
tendowner if confi{rmed following some kind of aedministrative, quasi-
Judiciel, or judicial review proceeding. An example of a quasi-judicial
procesding is found in the provisions of the Shoreowner's Protection Act
suthorizing the spplicant for an erosion area permit to obtaim s varience or
modificetion of & particular restriction or requirsment when he can
demonstrate that the strict application of the restriction or requirement
will ceusa "practical difficulty or unnecessary herdship," and meets verious

specified criteria.

The listed criteria include a specific reference to mitigation af
"adverse 1mﬂacta on natural systems," but not impacts on "other
Locations., ™30 In one reapect they do not faollow the analogy of varience
criteris in the New York zoning enabling acts and most municipel zoning
ordinances, which invits ann$xam1nation of the impact of the proposed
variance on the naighborhood.3 Ag a practical matter, however, ownere of
adjecent shorelands percefving sdverse effects from a proposed erosion
protection structure would make their voices heard before tha mgency pessing
on the verience, and these would be given weight by the agency. In any
cese, if the restriction from which a variance were sought were embodied in
a zoning ordinance, we expect that the varignﬁe ¢riteria prescribed under or
for the zoning ordinance would be applied, 02 1t {s mleo possible, if not

208. Enwircrmentsl Conssrvation Law msc 34-0108{4] {MoKinney 1964}, The Act says thet the
variance pracadurs 18 to be providad by ths etate regulations, It ie found in B NYCRR
sac 50B.13 (1863).

300, Y The etatuts raquires a showfng thet “all responsible msans and measures to
mitigate advares impscta on retural systems in the eree hevs besn incorporatad fnto ths project
dasign” Emwirormentsl Conesrvation Lew sac a4-0108( 4] (c) [McKinney 1884) [suphasis mppl 1udl,
Ths corresponding regulations do not contain the wards "in tha asres,” but do add a specific
rafarance tc sdverse effscts on the "functions and protactive values dascribed in saction
505.3," a section describing tha dynemice of weve action on boaches, bluffs; dunes and

mearshors sroes.

201, Invited by tha common statutory critarion stipulating that "the spirit af tha
[zeming] ordinence be cbearved” Ege in Town Low ssc 267(5] (McKinney Supp 1884).

302, Cf ssotion S§8-18SA pf the Code of the Town of Shelter Island [1983], providing that
varisnces Trom flond haxerd sres restrictions "shall cniy be issusd by the . . » Zoning Board
of Appeste upon a showing of good and sufficient couse, & detarmisation that failurs to grant
the vartance would result in sxosptianal hardehip to the spplicant mnd a determimation that the
grenting of » varisncs will not result {n incrassad flood haightey addi tionsl threate te public
mfaty, extrsordimry public expenss) grests puisences, caves fraud on or victismization of the
pubt fo or conflict with axisting local lews or ordinances” (Emphesis added)
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tikely, that adveres effects on & neighbor's forsshors would stem from
sdverse affects on nstural processses,

The administrative type of proceaeding in which the circumstances
surrounding the proposed construction I?f an arosion protection device might
be examined 1s exemplifiad by proceedings before municipal plenning boards
on sppiications by developers for subdivision spproval or site plan
epprovel, An example of & judicial proceedi ng, the results of which
might anhence the case of the defendant permittes, would be court review of
8 decision of the quasi-judicisl body that granted or denied 8 variance from
o restriction on constructing the erceion protection faci lity.304

2. The Tidal Wetlands Act

If tha Bite of the proposed construction is within an area designated
us tidal wetlands under the Tidal Wetlands Act,305 ¢y landowner is required
to obtatn & permit from the Commiesioner of Environmental Conservation,306
In pessing on the application for a permit “the cammissfoner shall consider
the competibility of the propoced activity with reference to the publie
health and welfere, marine fisheries, shellfisheries, wildlife, flood end
hurrfcans and storm dengere, and the land-usge regulations promulgated" by
the commissioner under the Act.307 g statutory guidelines for the Land

3G9, Sesy ag Town Lew sec 740 [site plans), and sec 281 [aubdivision plats) [McKi nney
Swpp 1984).

304. In Mew York, a review noraslly conducted through resort to Article 78 of the Civil
Practice Law snd Rulss [McKinnay 1981), os stipulated by the zoming wnabling act (a.ger waction
2877} of the Town Lew {McKtnney 18985]). Tha ensbling Laws similerly prescribs articls 78
procesdings es the sods of Judiciol review of site ptan and subdivision approval dectefons
(%ge Town Lew sacs 2744, 262 [McKinney 1965 ang 1884 Supp]).

305, Envirormentsl Consarvation Lew art 25, enacted in 1873 to further "the pubtic palicy
of this staty t0 presarve and protect tidal wetlands, and to pravent theip desspoliation and
destruction, #iving dus consideratien to the reedonabie mconomic snd social davelopmant of the
State® Seo 25-0f02 (Mekinney 1984). Tidal wetiangs include "[a] those sresa which bardsr on
OF Lis beneath tidal uaters, such ms, but not L{mfted to, banks, bogs, salt morsh, swamps,
Weadowe, flate or other Low (ande subject to tfdst actian, Including those areas now or
fornarty conmcted to tigal vatars; [b) ail banke, bogs, weadows, fLuts and tidsl mers: aubj act

%0 2uoh tides,” and the "Intertidal zone® upon which specifiad types of aquatic plants grow or
"% grow. Id sec 25-0103(1),

sott 308, 18 aee B5-0402. The "ersction of ®ny atructurss® is includad 1n the List of
vities regulatad by the Aot nd eublect 10 the permitting requirement. Id sec 25-0401{2),

2. 14 eeo 25-0403(1).



use reguletions of tidal wetlends focus on wetlands presarvation, not on
adverse effects on adjacent tands, except t3 the extent they regerd wetlands
vag an element of flood and storm control. o8

The regulations set forth general standards for the issuance of permits
(e.g., the proposed activity must be shown to be "compatible with the public
health and welfare," and "reasonable and necessary, taking into account such
factors as reasonable slternatives to the proposed regutated activity and
the degree to which the activity regquires water access OF is weter
dependent"l.3 They also condition permits on compliance with spacific
standards (e.g., 75 foot minimum setbacks for structures lLarger than 100

square feet, except bulkheads, piers, docks and other such structures].a"D

The regulations suthorize the Department of Environmental Conservation,
in connection with its review of applications for permits, to "very or
modi fy the application of any provisions [in the regulations imposing
development restrictiocns] in such a manner that the spirit and intent of the
pertinent provisions shall be obsarved, that public sefety and welfare are
secured and substantial justice done and thet action pursuant to the
varience will not have an undue adverse impact on the present or potential
value of any tidat wetland ig{“ speci fied purposes, including "flood and
hurricane and storm contrcl. 1 " Judicial review of the decisions of the
Commissioner of Enviranmental Conservation under the Act is provided by
section 25-0404 of the Act312 1In additign to the procedural requirements
for haaring applications for parmita,3 3 these proceedings sre apt to
produce & relatively complete record on jssues involving ctaims of
neighboring lendowners for demages from canstruction allowed in tidal
wetlands.

308. Id sec 25-0302(1], mtating thet in framing the reguletions the commiseioner 18 to ba
guided by "the public policy set forth in this act as wetl es the pressent and potential value
of the particular wetland for marina food production, as 8 wildlife habitat, ss an element of
flood and storm control, and a& & Eource of racreation, education and research,® The
regulations reflect the same valuse, and in the statament aof findinge on which they are ba sed
note that coastal shoalp, bareg, and flats and Littoral zones of tidal wetlands "play an
jmportant role in flood and hurricsna snd etorm control.” & NYCRR sscs 661, 661.2(a] [1977).

309, Id sec 661.10{b)(i1), (bI[144).

310. Id sec 661.6(a)(1].

211, 1d sec 861.13(al.

312, McKinney 1884, And see section 66136 of the reguletions,

393, Sae Environmental Concervetion Lew sec 250402 [(McKinney 1884) and othar provisions
there citad
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Although the Tidal Wetlands Act is silent on the point, the regulationg
promulgated under the Act make it clear that the state Law does not bar
municipel regulation of the vse of tidal wetlands, in providing: "(N]q
provision of [the regulations) shall relieve any person from his ob{igation
to comply 1n all respacts with the provisions of eny other Fedarel, State or
local Law or regulation, including but not Limited to acquisition of any
other required permit ar spprovel."374 However, in the event of a df ract
conflict between the stete and local regulations, a court might decide that

the state provisions prevail.315
3. The Freshwater Wetlands Act

Permite are required for "erecting any structures" within freshwater
wetlands located and classified a8 such under the Freshwater Wetlands
Act.316  The Freshweter Wetlands Act was enacted two years after the Tidat
Weatlands Act end follows it in most respacts, including its focus on
preservation of mapped wetlands, the promulgation of (and use regulations by
the Commissioner of Environmental Consarvation, and permitting and reviaw
procedures. In cne major deperture from the earlier Act, the state defers
to locel reguletory jurisdiction in granting to esch city, town, village or
county the option to adopt and fmplement a "freshwater wetlands protection
law or ordinence in accardance with" the Act.317 In defeult of such action
by a city, town or villaga, the county mey act, and if it fails to do so the
function devolves upon the Department of Environmental Conservation.318 The
local Llegisietion must meet standards set out in reguletions of the
Commissioner of Environmental Conservation,

The Town of Brookhaven Wetlands Lew is an axemple of a Local Law
enacted in response to the Freshwater Wetlands Act, 320 Ty pPurports to covar

314, 8 NYCAR sec 66131 (1677). Sea raferences to wettands provisions in the codes of the
towns of Braokhaven, Sheltsr Island, Southampton and Se{thtown, {nfrs notsa 320, 324, 344, 354,

318, Sew digcumnion of snalogous preemption {sauss in M. Kaplan, Stats and Locat
Restrictions on Siting Cosstal Aquacuiture in Now York 58 et seq (New York Ses Grent Institute,
May 1854),

315. Environmantal Consarvetion Lew sec24-07M1 (McKinney 1884}, Specifically, the
regiiatione under the act require permits for the construction of "groins, bulkheads and other
shoreline stabilfzation structuren,” & NYCRR sec B83A4(d), item 30 (1880],

7. Enwvirormental Consarvetfon Lew mac 24-0501 (McKinney 1884},

N, Id and gec 2608,

1“4!3“. Inplied from Environmantat Conservation Law esca 24-0S501 and 24-1301[3) [McXinney

3. Cods of the Town of Brookhaven, chapter BY (1979) {adopted tn 1878).
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both freshwater wetlands mapped under the state Freshwater Wetlands Act and
tidal wetlands, in requiring any "person proposing to conduct or cause to be
tonducted B regulated activity upon any tidal or freshwater wetland [tol
file en application for & permit with the Town Clterk."”321 For the purposes
of the Brookhaven Wetlands Law, the definition of the term “"freshwater
wetlands" includes, but is not limited to, Lands and waters shown on the
state Freshwater Wetlands Map;322 and the term "tidel wetlands" is defined
to include, but is not Limited to, Lands and waters in the town covered by
the "inventory of tidal wetlands prepared by or for the State of New
York."323  Regulated activities for which permits are required include the
"ergcting of any structures,” and "any other activity which substantially
impairs eny of the several functions served by tidal or freshwater wetlands
or the benefits derived therefrom."324 The Code of the Town of Shelter
Istand simitarty includes both freshwater and tidal wetiends in its wetlands
chapter .32

In saddition to provisions for judicial review of orders or decisions of
e local government or the Commissioner of Environmental Conservetion,2 the
Freshwater Wetlands Act created a Freshwater Wetlands Appeals Board to hear
appeals from such orders and decisions.®

4. Fload Plain Management Regulations

In 1974 ths state legislature enacted article 38 of the Environmental
Conservation Law32B to facilitate municipal qualification and participation

321, Id sec B1-5A, Regulstions §ssusd under the Tidai Wetlands Act provide that if any
ares regulatad under that Act "{s alsc subject to regulatian pursuant to the Freghwater
Wotlands Act . . . such area shall be subjsct ta thas provisions of [the Tidal Wetlands Act] and
of the Frestwater Watlands Act and rules and reguletions and Local ordinances and Laws adoptad
pursuant therstn” E NYCRR sec 661.20(b) [1980).

322. Id sec 81-3.

323, 1d,

324, Section 81.48, referring to functions snd benefits describad in sec 814 of the
Brookhaven Law, including "ercsfon controt,"

325, Chapter 129, sec 128-c (1883),
326. Environmental Conservetion Law sec 244105 [McKinney 1884],
927. Id secs 24110, 241103,

328, McKinney 13584,
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in the Netional Flood Insurance Prugram.329 Under the federal program the
United States Department of Housing and Urban Department notifies cities,
towns and villasges that they have been formally identified as flood prone
communities. If within a specified period the Commissioner of Environmentsal
Conservation "judges that such Locel government may fail to qualify, the
[Department of Environmentel Conservation] shall develop flood hszard
regulations for such local government which meet minimum federeal
requi rements for participation in such prngramJﬁao The Commissicner of
Environmantal Canservation is authorized to promulpgate and administer flood
hazard regulations in and for Local governments that fail to qualify for
participation in tha prqgfam or when the qualification has been revoked by
the federal governmentﬁ

The floodplain management regulations of the Commissioner of
Environmental Conservation provide thet, with scme exceptions, no person may
"commence a project within an area of special flood hazards of a community
unless such person has submitted an application for and obtained &
development parmit for such project from the" Department of Environmental
Conservation.®22 The term "development" is defined as "eny man—made change
to improved or unimproved real estate, inctuding but not limited to
buildings or other structures, mining, dredging, filling, grading, paving,
excavation or drilling oparai:-icms,,"33 A "project" for which a development
permit is required means "any development,” as thus defined, and is said to
include not only various specified activities connected with the
“construction of a new structure” — a term defined narrowly as meening a
"walled or roofed building“334 ~— but also such activities as "land
preparation," "dredging,” "filling or depositing," excavation for "footings,
piers or a foundaticn,” and "instellation of pilings under proposed
subsurface footings.

The regulations do not specifically require development permits for
constructing erosion protection structures, itike bulkheads or jetties.
However, it would seem that 8 case for bringing erosion protection

389. Authorized under the Federaml Nati{onal Flood Insurence Act of 186B (42 USC secs 4001—
128 [1982]]).

830. Envircmmental Conservetion Law sec 36-0107(3] (McKinney 1984,
331. Id sec 360108,

332, 8 NYCRAR sec 5002 (1978].

333, Id eec 5Q0{p).

334, Id sec 500.,1(a=mal.

335, Id sec 500.1(uul.
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structures within the regulations could be made if the constructicn were to
require dredging, filling, the depositing of materials, excavation or the
sinking of pilings. And the general reference in the definition of
"development” to man-made improvements to real property, the definition of
"flood or flundingﬂﬁ 8 and various direct or indirect references to cosstal
erea erosion®3’ would tend to demonstrate en intent to regulate the
construction of erosion protection facilities. Yet the regulations' narrow
definition eof "structures" and absence of express reference to groins,
bulkheads, jetties and the like could be cited for the contrary proposition.
In eddition, the prescribed standards for the issuance of a development
permit appear to relate solely to the construction of residential or similar
buildings or the prepasrstion of subdivision plats for such construction.®

The regulations expressly provide that the halder of a development
permit for @ site within a coastal hazard arss may not alter "sand dunes
which would increase potential flood t!eunagta,,"339 but the prohibition does

336. Section 500,1(u] of the regulations provides:

Flood or flooding shell mean:

(1) a genersl and temporary condition of partial or complete {nundetion of
normslly dry lLand srsas froms {1) the overftow of fnland or tidal weters;
{11) ths unusual and repid accumuletion or runoff of surface waters from any
source; (111} mudsitides (f.s, mudftows) which are proximately cesused or
precipitated by eccumulations of water on or under the ground; or

(2) the collapse or subsidence of Land along the shore of & lake ar cther
body of watsr as a result of erosion or undermining caused by waves or currents
of water exnnadh"ag anticipated cyclical tevele or suddenly caueed by an unusually
high water lovel in a natural body of water, accompenied by a severs storm, or by
an unanticipated force of mature such mae flash flood or an sbnormal tidal surge,
or by some eimilarly unpusuel end unforessesble event which results in flooding as
defined 1n subparegraph [1]{4) of thi{s subdivision

387. Sesy ag.s raferences to “flood-related erosion,” defined Largely in the worde of the
foregoing section S500.1[u](2) [id par [bbk]l]l; "floocd-reteted erosion area or flood-related [sic]
srosion-prons ares," definad to {nclude the shorea of iskes or other bodies of waters [4d par
[cc]l); "flood-related arosion control worksy” found in the definttion of "flood-related erosion
srea mansgemant® {id par [dd]]); "sand dunes" (defined in per [xx]); and "coastai high hazard
ares” (referred to in sec 500,0[a.bll.

338. The etandarde apply to various festures of a "proposed subdivision or other major new
development preojecty™ "mobile home parke," “substantial improvements of resfdential
structures,” and othar "buildinge® and "structures® [mtructures defined, ez noted ebove, o

mean "walled and roofed™ buitdings). Id sac 500,10,

838, Id sec 500.10(d)(6). Note, however, that the New York Cosstal Managemant Progrem,
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not eppesr to stend alone to bar arasion protection works constructed

tndependently of the construction of a building or structure [as narrowly
defined) for which the permits sre reguired.

If o development permit were required for the construction of a groin,
Jetty or bulkhesd the sdminietrators of the floodplain management
reguistions woulid probably epply parformance standards which would directly
concern adjacent property ownerg -- particularly, the criteria that the
pProposed "projeact is consistent with the need to minimize flood damage," and

that the &ropased “conetruction methods end practices will minimize fload
danage."a

As inother similar permitting statutes noted gebpve, the statute and
regulations relating to floodplain management provide for tha grant1n§4?f
variencee and for Judicinl review of administrative decisfions or orders.

The state ragulations apply within any community brought within the
federal program "untit such time as the Federal insurance sdministretor
approves the community'e &:cally adopted and administered flocadplein
management regulations." The local reguletions may include "zoning
ordinances, subdivision regulations, building codes, health regulations,
specfal purpose ordinances or local laws such as a floodplain ordinance,
grading ordinance and ercsion contral ordinence, and other applications and
extensions of the normal polige power,” which, individually or in
combination, "provide stendards for the cantrol of the use and occupancy of

flood—prona, B.udalide (i.e., mudflow)-prone and/or flood-related erosion—
prone areas."

The sveilable Llocal floodplain Laws and ordinances reviewed by us
generally track the definitions and standarde of the state floodplain

in susnarizing the state sesns for 1mplemanting the policy of minimizing demage from floodfng
and eronfan by pretecting natural pratective featuras such as dunss, aays: "Regulations
promulgetad undar this Lew includa e prohibition on tha alterstion of send dunas in cosstal
high hazard arsas 85 as to pravant an incrsase in potential flood damage to lends and
property  [11-8-38)

840, Id sec 500.90{e){1}(11), (51{11) poverning epplicaticna for devalopment permits for
proposed subdivizions or other ssjor nes devalopmant prajecta

341, Epvironmantel Conssrvetion Lew ssc 380145 {McKinney 18984); 8 NYCRR oec 50013
(1848),

M2. ¢ KYCRR ssc B5003(s) [1978).

389, I¢ asc 500.1[z).
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manasgement statute end reguletions, ratsing &1
mi
of interpretation.344 lar questions

5. The State Environmental Guality Review Act

This law does not itself restrict or requiras

development. Rather, 1ts central objective is to ensuriu?':r::t ?I.In:t:nc:“
which regulate activities of individuals, corporations, gpg public lganci::
which are found to affect the guality of the environment shallt r'agulagn such
activities so that due consideration is given to Preventing enviranmental
damage."345  The environmental quality review Procees, being an integral
part of state and local permitting procedures governing the tonstruction of
erosion protection structures, i1s partinent to this Thquiry regarding the
potential significance of such procedures in the reso lution of common law
conflicts.

The Stete Environmental Quality Raview Act (SEQRA) raquires stl
agencies, defined as including stete and Local government agenci es3% gnd
varigus othsr types of public agencies, to prepare or have preparad "an
environmental impact statement on any action they propose or spprove which
mey have 8 significant effect on the environment, " Rules snd regulations
adopted by the Commissioner of Environmental Consarvatian under SEQRA
establish the criterja for determining whether various types of propoasd
actions '”5 have such an impact, and thus require the praparation of ths
stetements.348  The statutory definition of governmental "actiona™ covered
by SEQRA is comprehensive, covering ganeraily fiscal and policy
considerations, and, particularly, dacisions and "proj ects or activities
involving the issuance to a person of a lesse, permit, lfcense, certificate
or other entitlement for uee or permission to mct by ona or more
agencies, "3

The SEQRA regulations clessify "Listed" actions that may or may not
have a significant effect on the environment, hence may or meéy not requirs

344, Coda of the Town of Brookhaven chap 33 (1978); Code of tha Town of Shelter Istemd
chap B8 [1983); Caode of tha Town of Smithtown sac 54-17.1 (1881} {"“Coestal floodplein roning
and management regulations,”™ in the chapter on zoning)y Code of ths Town Southsapton sec 88-88
(1884} ["Tidal Floodpiein Overtey District,” in the chaptsr on zoning)

345. Envirormental Conssrvation Lew sec E~0103(8) (MeXinney 1904),
348, Id sec B-D105(1-3).
347, Id sesc B-01D9(2).

sece 0173 ot
348, Id ssc B8-0113(2). The rules and regulations are found in 6 WYCRR < s

(tos2!.

849. Envircnmental Comservation Lam sec 8-0105{4}{1]) (NcKinoey 1984}
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the preparetion of en envirenmental impact stetement. There are two types
of tieted ections. Type I actions are those "that asre mare Likely to
require the preparation of [environmental impact stestements] than those not
so iisted [i.e., unlisted actions])," though the "Type I List is not
exhaustfve of those actions EB“ an agency may determine have a significent
sffect on the environment.™ Type II actions ere those "which have been
determined not to heve a significent effect on the anvironment," so "do not
require environmental impact %%qtements or any other determination op
procedure under" the regulations. “Each agency may adopt its own Type II
list, provided it finds that each of the actions conteined on it: (1) is no
less protective of the environment than the" items in the Type II List; and
"2) will in no ceee have a eignificant effect on the environment based on
the criterie” established 1n ar under reguletians.

The regulations do not mention explicitly the construction of erosion
protection structures in the Type I or Type II Lists. These structures
might nevertheless be part of @ larger Type I project, such as a marins
located in_a rasidential district, likely to require an snvironmental impact
statemant. 393 gp 4 municipality subject toc SEQRA may have added ths
construction of erosion protection structuras to its Type I Llist.

The stated criteris for deternining whether @ proposed ection may have
e significant effect on the environment include "s substantial increase in
potential for erasion, flooding or drafnags problems,"” the "impairment of
the character or quality of . . , existing neighborhood character,” the
"crestion of e hezard to human health or safety,” and a "substantial change”
in the capacity of land or other naturel resources "to support existing

uces " These criteria are gpecially partinent to the subject of this
raport,

C. Varisbles Influencing Judiei tily Developed Doctrines in
the Application of the Bovarneent Authorization Defense

Despite eignificant €imilaritige, and although the courts seldom
expressly ecknowledge the differences, they have developed separate, and to

3D, 8 NYCRR mec 817,12 (1976-82]. The Code of tha Town of Smithtowne for sxample, has
18 omn Liet of epecific sctiona or usss Likely to huve s signiticant affect on the
stwironmant, including any “facitity, development or prqisct locetad in tidal or freshwatar
vetlands, floodplains or scenic Fiverine areas™ Locel Law No, te o8¢ 15e-46 {1583), Most of

the local floadplain monagemant Laws exemined by us simply fncorporats the state Type I List by
refersnce,

351, I¢ sec B1743 {1882).
ml Idu

283. Saey ag 1d gec a817. 12[b).

384, Id seso 617.11(1,5,7,8).
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gsome extent different, doctrinal epproaches to the guestion whether
compliance with government authorization moy defsat s claim of property
damages from a neighbor's activities. The following varfables emong
others, have influenced the shaping of the doctrines: (1) nhet. the
compteint asserts 8 ceuse of action fn nuisance or rn.!glinaru:n;la%r5 [2)
whether the authorization (a} is derived directly from federal, state or
municipal legislation or regulmtions raleting to a particular act or generatl
cless of actions, or (b) f6 given by e&n ggfnfstratwa officer ar agency
exercising delegated discretionsry power; (3] whathar the epprovel of ths
action given by such officer or agency 1s [a] in the form of = permit (such
as 8 building permit] or license, or [b) is based on the actor's compliance
with 8 zoning ordinance; and (4} whether the compleinant seeks damages or
some other form of relief. Becesuse these variables appear in different
combinations, it 15 not feesible to organize an analysis of the cases f{n the
order in which the examples of varfables are recitsd sbove, but some will be
discussed separately in the ensuing discussion of the ceses.

A releted issue, whether federel statutes such ns those restricting
water pollution may preempt sadditional Liability under federal or state
common law, is beyond the scope of this paper.

D, Direct Author{zations; Nuisance
and Negligence Actions

1. Public Nuisance

Although it is said that a Legislature "may asuthorize that which would
otharwise he 8 nufsance,"asa thes etatemsnt reguires sxplanation and

255. Sam wuprs, taxt accompanying notes 124 ot saqy foOr axampies of resor: to nuisemnce or
nagligence theory: Lummis v Litly, suprs notes 133-140 (nuisancs, tha principal ocauss of
sotionl; Jubilee Yacht Club v Sulf Reffning Co,, supre notes 124-132 [sctian to abete »
nufsance); Mesitrejeen v Levon Properties, suprs notes 158-187 [actian for demages for
nuisance]; Rhoeds v V{rginisFlerida Corpy suprs notas 145158 [causes of sction In nuisance
and nagligence],

858, Common Lew nuisances mey bs sanctioned by Licenes, cherter or other forms of
legislative authorization® Commant, Nufsence snd Legisiative Authorization, 52 Colum L Rer
701 [1852) [cited hareaftsr ss 52 Colus L Rev].

a57. "This 1s different from the quastion of compliance se » gafanses becauss the

defandant in presmption casas generslly denfes the gpplicebility of the coamon Law standard to
his conduct,® though the effeat of barring raliel mey ba the msa Traubarman, Comecn Law
Nutssnce 1n Hezardous Waste Litigetiony Hes It Burvived MHilwsnkes 11?7 443 ELR 1004, 10044
{1963}, See this article for en amilysis of federsi omsas on tha 1ssue,

856, Y. L. Prosser, Handbook of tha Lew of Torts 808 {4th e¢ 1871, The Restatesent
(Sscond) of Torts comsent on the msction defining & public nissnoe seysy in perti  “Althomgh
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qualification. A significant quelification stems from the distinction
betwesn two reslated but different sub-fields of tort {fiabflity, public
nuteance [an "unreesonable 1nteq{eranca with a right common to the general
Public™ and private nuisance.398 The genersl proposition aof legislative
authorizetion is ueually confined toc » defense in & public action alleging a
public nuisanca, For example, it has been held that s government grent of a
franchise to operate a railroad conetitutes a good defense ageinet @
criminal prosecution of the reflrosd company for meintaining e public
nuisanceillnp%rat1ng1ts cars in a residantial neighborhood in the early
morning hours,360 Dne commentator offered as s rationale for the defense
the srgumant that 1t would be "unrsasonable to permit the executive branch
of tha governqent to prosecute or enjoin an activity eanctioned by the
legisleture.™61 145 ressoning is reinforced by the recognition that the
official is performing e "public duty,"362

For the purpose of 8pplying the suthorization defense an important
distinction is made between public nuisance actions fnitiated by public
representatives to exact criminsl Penelties or enjoin the offanding

it would be & nufsance at common Low, conduct that is fully authorized by etatute, ordipence or
administrative reguiation doss not subjact tha sctor to tort (fabili ty," Sec BZ18 comment f.

859, Gupre note 163, And see 3 Restatsmont [Second) of Torts esc B21B(1) {1975]. The
"pensrel public" test 1s metisfisd if the act "has caused ahnoyance or injury to s
‘considerabl s numbar of persona™ People v BrookLyn & Queans Transit Corp,y 283 NY 48B4, 49C,
20 NER2d 828, 927 [1%40).

380. Psopls v Brookiyn & Qusens Transit Corps supra note 358, *{Nlo unlawful injury to
the public resuits from en sct of the reflroed company 1n the parformance of (tu publia
funatfon with the sanctfon of the Btats and in manner and at s plece not prohibited by any
regoiatory body,” Id at 498, 20 NEOO st 830, However, the court noted that wars private
parties suing for demeges under tha ct reunstances of the case, they might recover,

201, 52 Colum L Rev at 782, Tha suthor cftass as further policy grounds for the
Legislative suthorization doctrine applied to public nufsancea the relative raspact the
Judiciary would psy to scts of u state Lagistaturs, compared with its trastmant of
adminfetrative authorizations; Judiciast favoring of progressive industrial developmants
compared with “msocre prosaic® activitiesy am! o tandancy to honor the dafense {f the publ fe 1w
attsapting to demolish en exieting structure, as= distinguished from sssking to correct its
nuisance festursa. Id ot 7P,

842, Morton v Tha Mayor, Aldermen end Cosmoralty of the City of New York, 140 NY 207, 212,
85 NE 400, 491 [1883}); *[Liegel lisbility in demages cannot result from acts dons by a
carporation in the performsnce of a publie duty by axprass Legtstietive evthority, resutting fn
osnsaqentisl injury to others, end which, ms hLetwaen individueis woutd Bbe regerded aw
awiannog, * :



activities, and those initiated by privete parties sesking radress for the
public nuisence. Private persons mey sue for damages for specisl injuries
to their properly caused by e public nuisanca.asg When they do, tlaee4cnurts
are reluctant to accapt the legisletive authorization defense. The
distinction 16 based an applicstion of & rule of construction applied by the
courts, that the Legisletive grant of suthority to engege in the nuisance
activity must be express or clearly implied to sustain the defanse to the
private party's action.3® Accordingly, the courts often refuse to resd
into the authorization to perform the act permission to perform it inany
Location of tha actor's choice, or in any menner he sees fit, regerdless of
the impact on property of othaers.366 '

A dictum in & Florida cess stemming from damages to a shoreowner from
the construction of a groin illustrates the reluctance of the courtsség find
statutory authorization to act in a manner detrimentel to others. The
City of Palm Beach had been authorized to construct essawalls, bulkheads end

363, "In order to racover demages in wn individual actian Por m public nufsencs, o must
have suffered herm of a kind differsnt from that suffered by octher membars of the public
exorcising the right common to the general public that was tha suhjesct of {interfersnce
Restatsment {Second] of Torts sec B2{C (1578).

384. "The acts that n Legislature mey authorizsy which, without such suthorizetion, would
constituts nuisances, sre thoes which affect publfc highways or public streames or matters in
which the publLic hsve an fnterast and over which thw public bhave control. Tha legisietive
authorfzation sxewpta only from Lisbility to suits, civil or criminal, et the instance of the
State; it doman not sffect any claie of & privets citizen for deamasges Tor any spacial
inconvenisnce and discomfort not axpsrisncad by the public st larga® Haltimors & Potomsc
R. & v Fifth Beptist Church, 108 US 317, 332 [16883}, confirming a recovary by a privats
property owrer uf damages from paseing trains opsreted under suthority of Congrass.

365, Tha "suthority which will ... shelter an sctusl ruisanocs msust LHe exprsss, or a
oclear snd unquastioneble implication from powasrs conferred, should be certain and unembiguoums,
and such as to show that tha Legislatura must hava Intendsd and contempletsd the doing of the
vary sct in gquestion® Hill v The Msyor, Alderssn and Commonaslty of the City of New York, 129
NY 495, 502, 94 NE 1090, 1082 (1883], sustsining an fnfunction sought by platatiff for demeges
te his pler {domeges spacisl to hie] from the city's use of a structure on {ts part of the pier
for rubbish disposal, The court could not find {n a statute suthorizing the rubbish disposal
oparation sither express or implied euthority to block the use of the pfar by pleintiff or
other membars of the public.

368, Sev, g, ss to Location, Baltimors & Potomec R R v Fifth Beptist Church, 108 US
317, 331 (1883} The "euthority of tha company to construct such Worke ss f¢t might desm
necesasry and sxpedisnt for the complation end maintsnence of fts rosd did not authorize it to
pleca them sharevar 1t wight think proper in tha city, without raference to tha peoperty snd
rights of otherg”™

367. Paty v Town of Pelm Bsech, B8 Scbd 383 (Fla 1847},
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groina to protect a boulevard. A groin built under this sutharity allegedly
changed the natural sction of the Atlantic Oceen currents 6o as to "whip
around . . . and to beat sgeinst and to excessively wash eway plsintiff's
land." The court acknowtedged that although, gererally, one is not ant'i_tlad
to damages for an injury caused by en ect suthorized by lew, he might
naverthelees recover demages where it is done in & "manner, or under
circumstances, which render the actor chergeable with want of proper regard
for the rights of othars.

In applying a rule of construction requiring @ closa look at the reach
of legislative suthorizetion, the courts tend to give weight to the extent
of its comprehensfveness. In discussing the effect of compliance with Lew
in ections for public nuisance the Restetement {Secand]) of Torts observes
that ™f there has been established a comprehensive set of legislative scts
or adeinistrative regulations governing the details of e particular kind of
conduct, the courts are slow to decl;.ggg an activity to be & public nuisance
i1f {t complies with the regulations.

Even if = statute or reguletions suppert the defendant's ectivity, 1in
epplying @ etrict standard of review the courts mey reject the defensa aon
the vaguely describad ground that the actfvity was "unressonable."”
Anslogizing to negligence theory, the Restatsment (Second) of Torts explains
that elthough violation of a stetutory speed Limit may constitute negligence
ee a matter of law, 1t is uguslly no more than a minimum standard applicable
to ordinary situations, end one may neverthelese be deemed negligent while
driving et a lewful speed but in an unr?‘gagnabte manner. "The same general
principle epplies to public nuisance. 70 The courts apply this principle
in two weys. They mey acknowledge that the Law expressly permits the
ectivity, but cog.;l‘rmn the Law iteelf as being unreasonsble, and as such
unconstitutional. Or in construing the suthorization law they reason

ase, Id, quasing from 1 Am Jur, Actions sec 33. The court navertheless sustained &
demurrar to the complaint. Ths opinion suggests that the pPleintiff failad to sllege that tha
grotn had been built in en Ympropar wanner, The ocourt suggestsd that the “common snamy"
doctrine siso supported the oitys defanse, in steting:t "The rights of privets owners ss well
a3 tha righte of ths publioc depend somemhat on the cheracter of the watar on which tha Lend
bordare and the rature of ths propristary interest In tha land both below and above the surface
of the water. The watars of ths ese sre ususlly considered 4 common enemy.” 28 Sc2d et 363,

960, Sec 8218 comment f. And ses Trauberman, Common Law MNuissnce in Hazardous Waste
Lftigation: Hae It Burvivad Milweukee II? 13 ELR 10043, 10044 {1883), where the author
conoludes that in view of the comprehensivensas cof fadarat regulatory programs for preventing
water poliutfon, the defendants might Legitisetely {nvoke thaw as e defanse to common law
nuisence actions

970. Bec G218 comament f,

S71. "It {5 a principie of long stamding tn the Lew of the Commomsestith that *when the
Lagisisturs directs of allows that to be done which would otherise be a nuisance, 1t will be



that it does not condone the "unreasonable" act of the defendant.3’/2

Evan i{f the defense of legisiative immunity from Lliebility for a public
nuisance pesses the strict construction test, the defense mey be vulnerable
on a constitutional ground. Legislative authority to destroy another's
property without paying for it may violate constitutional prohibitions
against public taking of privete property without just compensation. Thus,
in holding that the owner of property near the portal of & raiiroad tunrel
constructed under suthority of Congress might be sntitled to compensation
for damages specially effecting his property, the Supreme Court said:

We deem the true rule, under the Fifth Amendment [of the
United States Constitution], as under state constitutions
containing a similar prohibition, to be thet while the
legislature may legalize what otherwise would be a public
nuisance, it may not confer immunity from action for a private
nuisance of such 8 character 88 to amount in effect to a
taking of private property for public uge.5’3

2. Private Nuisance

Where tha injured property owner's complaint asserts a cause of action
for private nuisance, the judicial spproach is similar to that teken where
damages are scught for special damages arising from a public nuisance. Tha
constitutional prohibition egainst uncompensated taking of private property
is read together with & rule of strict construction. Typically, in a
leading New York case, the court explained:

[Tlhe statutory ssnction which will justify an injury to
private property, must be express, or must be given by clear
and unquestioneble implication from the powers expressly
conferred, so that it can fairly be said that the legislature
contemplated the doing of the very act which occesioned the

vei {d, upon the ground that the Legislature 15 ordinarily the proper judge of what tha public
good requiree, unless carried to such an axtent that it can Pairly be sald to be an unwholasome
ard unressonabie Lew,” Hub Theatres, Inc. v Messachusstts Port Authority, 370 Mess 1523, 185,
346 NE2d 37, 373 (1878), eppeal dismissed, 420 US 881 {1976), dismissing 8 claim in nuisence
for damoges from overflights at the Port Authority'as sirport on the ground that the sirport
operation was suthorized by statute {quoting from a dictum in Sewyer v Davis, 135 Mass 239,
241-42 [1884])

372, Sesy ap., Levine v New York Railweys Co,, 182 AD 488, 490, 169 NYS 1032, 1035 [1st
Dep's 1918]: ™And if, 1n a situation cleimed to constitute & nulsance, the danger ar
inconveniance er 1njury csused is so nesdless as to be unreagonable, or is due to negligence,

the authority granted unless exprass, fe& no answer to the claim of nuisenca”

373, Richarda v Washington Tarminal Company, 233 US 546, 553 [1914).
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injury, Thie {s but an appltication of the ressonable rule
that stetutes in derogation of private rights, or which may
result in 1mposing burdens upon private property, must be
strictly construsd. For it cennot be presumed, from a general
grent of authority, thet the legislature intended to authorize
acts to the injury of third persons, where no compensatiaon_is
provided, except upon condition of obteining their consent.

3. Actions Tor Negligencs; Unreasonable Behavior

The saserted negligence of the shoreowner in constructing an erosion
prevention device may form the ;asis for e cause of action in nuisance bassd
on allagedly nagligent mscta, 7% op for a ceuse of ection 1n negligence
without reference to nuissnce Lsw doctrines. In either case, generally,
"[clompliance with a Legielsative enactment or en administrative reguletion
doss not prevent a f‘lnding‘gfé’ negligence where a reessonable man would take
addftional precaut{ona." At times the courts, in reaching the same
result, veguely refer to the defendant's ™unrsasonable" behavior in creating
a dangerous candition, 7g7‘ltht:|ut & clear indication that the behavior
consti tutes nagligancn.3 The test of remsonableness in this context
sppeare to bs nothing more than a part of the process of statutory

374, Cogawell v The New York, Mem Haven and Hartford R, R, 103 NY 10, 21, 8 NE 537, 541
(1888), holding that ths statuts suthorizing the reitroad operstion conferred no authority on
the rafirosd company to erect {ta engine houss fn such manmer and so near pledntiffs house ae
to smit smoke and ao0t making the house untanantable, And ses Crittandsn v Wilson, 5 Cowen 165
(1828), holding thet e statuts suthorfzing the building of a dam on defsndant’s land along a
pablio oresk protactad defendant from an indictmant for a public nuisance, but not from
Lishility for damages from overflowing of the Lands of athars,

375, Bes supra note 983,
374, Rustatemant ([Second) of Torts sec 288C (1978).

377, Thus, in Bultiwore & Potomac R R v Fifth Baptist Church, 108 US 317, 331 (18®),
the Court stated that ms a pensral rule legieiative suthority to oparete & railwey over eity
atreats, "whan used with ressonable oare® amd producing {incfdental inconvenfence to others,
would support a defanse to s nuisance action for damages to a property ownar {thers s church)
from the opsration of an sngine houss — implying a duty of due care, the foundation of
negligence theory. Yat, fn stating that the railroad cospeny before it could not evail itself
of the defenss, the Court eeid that 1ta oparation "tn such an unreesonable weay sz to dieturb
ond annoy the plaintiff {n the occupation of 1ts church to an extent rendering it uncomfortable
s a place of worship® indicatad that even 11 ths company scted with dus cars, mmaning without

megligenosy 1t might still tm Lisbla for Jamagem Id And ses Stern v Internstionsi Ay. Cov
infre mots 274,



construction, the court preferring to find thet the Legisletive
suthorizetion did not go sc far as to condona unressonable behavior.378

E. Delegated Authorizations

If a stete or municipal legislative body mey iteelf legalfze an act
that would otherwise constitute a nuisance, 1t follows that it mey delagate
the same power to en edministrative agency (e.g., en {ndividual officer or
board) with like effect. If the legielative muthorization were ta ast out
precise standards to be followed by the sdministretive agency, Llicenses or
permits granted under such authority should cerry the same weight the
legislative suthorization would {1f granted directly. If the administrativa
agency is empowered to sxercise some memsure of discretion —— as, for
example, it might in determining whether the applicant's situstion satisfinsd
some general performance etandasrd — one could reeson that the authorfzation
defenge should be stronger. The administrative sgency may consider the
mannar in which the ectivity is ta be undertaken, in view of the posaible
consequances to neighbore, and condition the granting of the parmit or
ticense accordingly. At the same time, the grantee would be able to rely an
the expertise of the administrative agency in meeting a cleim that the
Location, manner or other aspects of the approved asctivity unreascnsbly
affected the complainant's property.379 Some courts, apparently following
this reesoning, exculpate defendant from charges of meintaining a nuisance
if he complied with all the conditions of & permit. 360

3768, Ses, MGy Baltimore & Potomac R R, supre note 377, whera the court follawed up fts
statoment regarding tha unreasonsble operation of the sngine housa with the statesmenty "It
admits of grave doubt whether Congress cauld authorize the company 10 Oocupy and usa any
premisss within the city iimits, in a wey which would subject others to physicat discomfort and
snnoyance in the quist use and enjoymsnt of their property, and at tha same tise sxampt tha
company from the Lisbility to suit for Jdamages or compsnestion, to which individusle scting
without such authority would be subjsct under Like circumstances™ 108 US et 331-32, And me
Starn v Intsrnstiansl Ry. Co., 220 NY 284, 281, 115 KE 758, 789 (1917]), sffirming o Judgment
for pleintiff injuresd as & result of the plecemant of the ratlway's polas: "The 1aplind
oondition 1s; therefors, attached thet they wust be so locatad as to svoid unressonabie end
unnacesssry dengar to travelers upon the highway. ... The railwey COmpany was , .. fres o
mske 1ts own choice [of location of the poles] 1f the choice was mt wnressoneble, .. » The
quastion {a whaether the ptace chosen 1n ao dangerous and the danger mo nesdlass that the choice
becomss unresscnable,”

378, Ses Toledo Disposal Co. v Btate, 89 Ghio Bt 2ap, 237-38, 108 NE 8, B {1®13}s
Although » "genarml lsw will net justify the doing of the thing in such & way as to prosuce &
nuisance or osuse injury,” if & spacial law or contracs defines the "particulsr thing dons and
the menner of dofng it," the ocourts hold that %the governaental suthority hed in wies the
consequences which wars to fallow," end that “the stata csnnot sustain 8 criminal prooswding
for tha doing of the thing specificaily suthorized”

360. Sem; &g, Union Institution for Sevings ¥ City of Boston, 224 Hass 2m, 112 NE 8%
[1916) (License to plece an chstruction {n & public strest “which would otherwise conetitute e



However, othar courte plece Limited weight on the fact that the
defendent tn a nufeance or negligence sction obtained 2 License or permit
from a public menftoring agency. In Lummie, Jr. v Lilly, the case discussed
sarlier on the subject of liabili§§1of the defendant bujlder of e groin for
damage to 8 neighbor shoreownsr, the court noted that the defendant had
been granted a license from the Massachusetts Department of Public Works,
undar specified terms and conditions, end had also received a permit from
the Corps of Eng1naers.3 2 In holding that the ressonable use rather than
the common ensmy doctrine apptied, and fn referring to the factors to be
congidered in the determination of reasonable use, the court sejd:

Among those factors are the License which the defendant
secured and whether the conditions of the Licenese have been
met. Neither the license from the Depertment of Public Works
nor the permit from the United States Army Engineer Division
ig conclustve on the 1esus of reasonsble use. It 18 settled
that a license does not immuntze the licensee from Liability
for nanliggg&o or nuisance which flows from the Licensed
activities,

nuisence®); end Commormealth v Peckerd, 185 Mass B4, B9 NE 1067 {1004) [cherge of maintaining a
nuissnce diseisaed, whers city officiels, "af ter giving dua consfderation to those who might ba
{ncorvenienced and annoyed,” granted a lfocense to defendant to wstore petrolsum productsl)
dootrine endorwsd mors recently in & dictus in Flannary v Btate Nutusl Life Assurance Co,, 339
Mass 698, 182 NEd 29 (1950] (permit %o plucs a ventiletor pips on u public strest). %am slso
Levine v New York Raflweya Co, whers the complaint slleged thet the Railways’ cara were
regl igently opsratad and oconstituted a public nuisance because paesing cors wors too wide to
ollow pedeatrians to walk eafsly batwesn tham, 182 AD 488, 168 NYS 1032 [1st Dep’t 1616). 1In
dismfssing the nuisance claim, the court stressad the fact that sn engfneer of the Public
Sarvics Commissfom which hed been suthorized by Lew to dstermine whather astrest railroad
squipsant fa unsste and proper, had perticipated In suparvising the construction of tha type of
car ussd by dafendant, Id st 489, 188 NYE st 1030,

381, Ses supra text scoomparnying notss 133-140,

382, 3683 Maes 41, 428 NERd at 1147-48. Thas Qapartmant's conditions ware specific,
{ncluding such detailes as distsnows of the grotn axtanding from the msan high watsr Line into
the tidewstsr and from tha licensa#’s property, the tep width of the groin, wside and end
slops disensions, end top end elope elevationa The court noted thet the Corps' permit slso
carried conditions, but tha court did not rectite them.

383, G5 Mess 41, 420 MR at 118D, citing Ferrfter v Herl {hy, 2687 Maes 138, 143, 181 NE
352 [1934] [milk desler's License not s defense whars {t did not specifically suthoriza the
scte complained cf}, snd Hub Theatres, Ino, v Messschusstts Fort Autharity, 370 Maes 153, 138,
840 NEd 371, sppeat diemissed, 429 US 091 [1678).
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F. Compliance with Zoning Ordinances

Generally the courts will not gnigin a use as & pyigance
per se, that
{s, a nuisance erieing from en activity so obnoxious ss to ulrr'ant .

decleration of nuisance regardless of tgz particular circumatances, {f the
use is permitted by a zoning ordinance. However, despite the Loc.ation of
the pite in 8 zone where the use {8 permitted, 1f the acte complained of
give rise to e nuisance per sccidgps, or guisance in fact — that 1s, only
where besed on the particular circumstences in fesus — 1in appropriata coses
the compleinant mayssg entitled to en injunction to prevent or abate tha
ecte or to damages. Justification far accepting the concluseiveness of
the zoning ordinance is found in a dictum in Bove v Donner-Henna Coke
Carporeation, in which tha plaintiff, alleging a privete nuisance,
unsuccessfully asked for an injJunction and demages for inégy to her home
and health from emissions from the defandant's coke ovens. Aithough the
court wae satisfied thet the defendant's plant wae neither a nuissnce per
se, nor one in fact by reason of the manner {t wase operated, {t emphasizad
the fact that the city hed seen fit to zones the site of the plant for
{ndustry, and was relugsant to substitute the court's judgeent for thst of
the city on the matter.

One commentator regerded s Line of funeral home caces as carving out sn
exception in New Yark to the general rule that a nuisancs per se cannot be
found if the use fs permitted in the zontng district.388 In the Leading
case in this category, Sweset v Campball, the Court of Appeals hesld that even
though defendants held a buitding permit to construct s funeral home in
compliance with the zoning ordinance, the pleintiff neighborse could

884, Wattsr of Goslet v Mosm, 248 AD 488, 280 NYS 573 {tst Dep't 1838], aff'd, £/3 WY 003,
6 NEXd 425 [1673]; Key v Poarliris Fealty Corpe 106 NYS3d 443 (Bup Cty Xtngs Co, 1581, not
afficiaily raported); 2 R M. Anderson, New York Zonfng Lew snd Preotice sec 27,03 {ad od
1884); 4 R M. Andsrson, American Lew of Zoning sec 27,07 [Bd od 1677)

ams, Etgar v 8 H Krees & Co., 308 NY 533, 127 NE2d 325 (1858); 2 R K. Andersen, Wew
York Zoning Law and Practics sec 2703 {3d ed 1884),

388, 236 AD 37, 268 NYS 229 [4th Dep't 1832),

387. "Aftar due considsration the common council of Buffelo deoresd that an enterprise
vimilar to that cerrisd on by the defendsnt might propsrily be locetsd st the aita of this
perticular coks oven, It §s not for the court to step in and override such decision, and
condemn ms & nuisance s bus{rmss which s being conducted in en spproved and sxpert manmar, at
%he very spot whers the oouncil eaid thet 1t aight be locatad A court of mutty will pot
ordinarily assums to set itself sbova officisln to whom the las commite & decision, and reverms
their diacretion and judgeant, unless bad feith is frvolved® Id at 43, 250 NYS at 284,

388, Commant, Zening Ordinmnces and Cossan-Lew Nuisance, 18 Syracuss L Rav ot 85
"Apparsntly fn Mew York, mentsl enncyance snd reduction of reel evtate veluee are suffTicfant
grounds for snjoining funeral homes

ey



challenge the use as @ nuisance.38% A recent dictum of the Court af Appeals
{ndicates that it would regard both Bove and Sweet as falling within the
nuisance in fact category, hence would have na r‘aaa%lb to treat Sweet as an
exception to the genersl nuieance par ee rule. More recently tt]a
Appellets Division, Fourth Department, seems to have taken the same tack in
citing Sweet for the gtatement that even 1f the "operatian of & veal
production businees 133@I permiesible use, plaintiff 1s not precluded from

bringing this action.”

6. Authorization Defensas Applied to Actions
Involving Ercsion Control Structures

We have mentioned the fact thet permits obteined by the defendmnts in
the Massachusetts case aof Lummis, Jr. v Li lWSQE and the Florida cese of
Paty v Town of Palm Beach were not 8 complete defense to an action for
private nuisence from en erosion control structure.’

Generalizing from judicisl treatment of ensiogous si tuations in the
sbove discusaion of the authorizetion defenss, we surmise that the New York

agp, 282 NY 148, 25 NE2d 863 {1B40]; followed in Jones v Chepsl Hill, Inc, 273 AD H0,
77 NYERd B87 (Tet Dep't 1548,

260, *The lww of nuisance andd that of zoning both retata to the use of praperty, but they
sach protsot s diffesrent {ntarast, Sc a ues which fully complties with s zonfng ordinance may
still be snjoined aa a nuisance ., , » stbalit 'the pleintiff agsumen s heavy burdan of
proof,™ Little Joseph Reslty, Ing, v Town of Babyton, 41 NY2d 738, 744, 3865 Nysed 428, R,
283 NEd 1103, 1168 [1977) (c1ting Sweat v Campball and Bove v DonnerHanna Coke Corp.s and
quoting from 2 L M. Andersory New York Zoning Lew and Practios ssc 23,03 [2d ed 1873]).

38%. Murray v Young 97 AD2d 9GB, #4868 NYS2d 750 (4th Dep’t 1883). The record revealad
*oonflicting testimony sa to the reesonablensss of the defendants® nctivities," on ths besis of

whioh defandants’ motion for summary Judgment wem dented, setting up for trial & nuisancs 1n
faot fasus,

352. Ses aupra text sccompany ing notes 133~140 ,
383. Bes supre text sccompanying nota S67.

384, The defansa was slw reised in New York 1n Meftrajsen v Lovon, whers ths construction
af Jetties had baen epproved by the Corps of Enginesrs, tha State of New York and the Town of
:;:':;:' t1? ADSd B0S, 448 NYS2d 48 (2d Dep't 16B2), eff'd, 57 NY2d 902, 468 NYS2d 783, 442

62le defendent Levor's brief before the Appellets Division, at 40, citing Key v
Pesrliris flealty Oorpr 108 WYR2d 402 (8wp Ct, Kings Co, 1851, not officially rosported), {supra
wote 384l The Triel Term {n its unreportad opinfon having moted that nne of the disputed
{ssuoe xes whether the construction of the Jetties was complated in compliance with the parmite

::-: ::;umﬂzlﬂnn dafenss may not have been regarded by the Appsilete Court as &



courts will give considerable weight to the degres of explicitnass and
comprehengiveness of detail regarding potentiel impects on nesrby properties
in statutory or administrative authorizations of erosion control
construction or maintenance.

Reguletions of the New York Department of Environmental Conservation
under the Shoreowner's Protectiocn Act are calculated to guard against
erosion demege from an erosion pretection structure to properties of naarby
shareowners as well as properties of the present or future ownere of the
site itself. They do 60 by exacting performance standards requi ring &
high degree of administretive oversight. This would necessarily lend
considerebie weight to the grenting of necesesry permits by the stete under
the Act, and by local authorities required to follow the state standarde in
framing their own erosion protection lawe. Examples of local regulations
implementing the Shoreowner's Protection Act indicate that in many cases
they msy ba%h[nora specific and restrictive in Looking to the protection of
neighbors.

The potential impact on neighbtoring wetlands determines whether one may
obtatn a permit under tha Tidal Wetlands Act or Freshwater Wetlande Act to
build en erosion protection structure. It is conceiveble that 1f o
permit were given, 8 private owner of the wetlands involved might have
gecasion to sue the owner of the structure for alteration of the natural
condition of the wetlands. Although the wetlands thsmselves might not heve
a substantiel monetery valua, their destruction might Leed to injury te
other property of their cwner dependent on preservation of the watlanda.
The Town of Brookhaven Freshweter Wetlsnds Law, noted above, indicates that
erosion control i8 one of saveral functions of wetlande.’ If that were
the focus of a particular proceading in which a developer were seeking »
parmit under & stats or local wettands Lew to build an erosion protection
structura, the granting of the permit should give the developer s powerful
weapon with which to defend himself from Liebility to the nsighbar.

Similar reasoning should produce a similar conclusion in the case of o
permit obtained under state or wmunicipal floodplain managemsnt
ragulatiuns.sgg An application by a shoreownar in s reguleted area for a
permit to build a structure to prevent erosion of his own lend wou ld
necessarily be examined for ite potential for flooding neighbtoring lands.

395, See supra text accompanying notes 281-304.
368, Ses mupra taxt accomparying notes 285280,
397, Sas suprs text acecomparying notes J-3E7.
3986, Ses spra text accompanying nota 320.

380, Ses supra text accomperying notes 320-344,
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Under the circumstances, 8 go—aheed signal should weigh in the defendant's
fevor in 8 nuisance action brought by the neighbor,

Summary
(1

The legal issues sddressed are (1) whether the owner af ocean
beschfront Land who builds an erosion prevention structure is {iable for
demsge to naighboring property resulting from disturbence in the natural
wave sction ot the site; and (2) whether, if the structure hes been
authorized by & Law, regulation, or permit granted by an administrative
sgency, the owner is immune from liability es a matter of law, or 1f, in any
tese, the suthorization strengthens tha owner's defense. The issues are not
unigue to long Island, but are explored with particular reference to arosion
control on Long Isiand shores.

On Long Istlend, erosion is pert of & natural process by which waves
build up and alternately cerry back to ses (thus erade) beaches and bluffs.
Man-mede coastel structures fnterfering with the process mey exacerbete
srosfon damage. This fraquently occurs whan s shorefront ocwner bujlds a
jutty, grotn ar other erosion pravention structure to protect hic own
proparty. The effact may be to disrupt the drift of sand along the shore
[called Littoral drift) caused by wave action, and either deposit excess
tend on ona neighbor's beach, or deprive another’s of sand so as to hasten
ita eroslion.

On the issue whether, as a matter of policy, a shoreowner should be
permitted to build structures to protect his (and et the expense of a
nefghbor's property or to the detriment of the larger community concerned
with beach stability generally, the New York legislature has taken the
position that the harm outweighs the benefit of such etructures.
Accordingly, 1n the Shorsowner's Protsction Act, the etate and cooperating

;acal governments restrict the building of i'ndividual erosion prevention
avices.

The attitudes of the American courts on the issue are mixed. There are
very few recorded decisfons fnvolving interference with the natural flow of
ocean watsrs by erosfon protection structures. Poseibly for the historical
resson that judge—made Law on the subject was first developed in early
Englend, a country completely surrounded by hosti le seas, some of these
decimions hava applied & "common enemy of the sea” doctrine, or have
;I:..th:]nlv endorsed the concapt without basing their decision squarely on it.
da: Gctrine halds that esch landowner is entitled to erect his own
idj::l.in egatnet the raveges of the sea, without liability for demage to
tlu.gn lng shore property, leaving it to the other shoreownsrs to protect
forau:n::s 2gainst the "common enemy," the sea. Even in the original
strsotus uin ?f f-ha d“f:t_"‘f{'e the courts recognized exceptions where the
Improve the .18 edioining property was built in bad faith; or bui it to
const 8 owner's lend for some purpnse other then erosion prevention; of

ructed improperly or negligently.



The propensity of the courts in dealing with pcean
situations is to look to doctrines epplisd {n analogous cases g

interference by landowners with the flow of surface wa
(rivers end streams) and lakes, and ground waters. e, matercouries

cosstel arosign

Thare are signs of & tendency of the courts, suggeet

Messachusetts and New York, to move away from the'cum:gn e::m';yd::::-::!:n:h::
grants ebsolute immunity from Liabitity for injury ta adjoining propert
The preference is for a more flexible test of ressonsbleness, by anslogy tyt;
the rule epplying to eimilar situations along rivers or {nvolving the
diversion of surface waters. Using that test the courts look closely at the
fects of sach caes, and reach a decision by balancing the interests of tha
respective parties and the community,

The majority of the courts dealing with claima for demages from the
diversion of surfece waters use & reasonableness epproach, inquiring whethar
the defendant was meking a reasonabie use of the water or menaging its flow
in o ressoneble way. The New York courts, in the minority, favar an sdapted
"common enamy™ concept ellowing one landowner to repel surface water to
protect his own property without being subject to liebility for damages to
the property of othars.

Huwavér, the New York courts Join the mejority in applying a reesonskle
use rule where a riperian owner — the owner of land on the shore of s rivar
— builds an embankment or dike cesusing damege to landa of othars, at Leest
from ordinary floods. Some authorities, including New York courts,
distinguish cases of damage from extrsordinsry and ordinary floode, finding
greater justification for absolving the builder of the protective facility
from Lliahfility for damages from extraordinary onss. Thers 1s sam®
fndication that the distinction would be applied to complaints of demage
fram overflowing ses watars.

The reesonableness rules spplied in surface water ceese are generelly
applied to actione for damages from the diversion of ground or subterransan
waters. New Yark follows the gensral pattern.

Some courts have favored the common enemy concept an the ground that 1T
the courts were to impose Lfability on & Landowner for protecting his
property against erosion or fleoding they would discourage urban
development, Courts have also reached the same result where the locale is ®
built up urban area by ressoning that since existing smbankments or simitar
protactive facilities have contributed to a Landowner's flecading or arosion
probless, it would be unfair to make him compensate others for fnjuries

csused by his own protecti{ve measuras.

Other courts have guestioned the premise that the threat of a ll-w::
by neighbors is, in fact, a detarrant 1o development. In recent y.!.orl
incressing recognition of the importance of netural resoUrCe COnservat .
fncluding the preservation of coastel lands, has 1nftu¢nc.t: the ocu;-t:inc -
adopt an anti-development stance making thes more ruceptive to fin _




tisbitity to injured neighbore. Consgervation is also fostered by &

ognition that the vltimate sacietal good might best be echieved by
[::thg netural coastel processes operste without human intervention. The
underlying sssumption & that men's efforte to turn back or redirect ocean
waves to reduce erosion must ultimately be futile. These judicial attitudes
are reinforced by the poeition of the Naw York legislature taken in the

Shorsowner's Protection Act.
(2)

1t the plecement and building of e shorelend owner's erosion protection
structure has been directly euthorized by s law or reguletion, or has been
built under 8 permit granted under the Shoreowner's Protection Act or some
other lLaw, doee that relieve the landowner from liasbility for inJury to his
neighbor's property? Generally, the courte refuse to bar Liability as 8
motter of law, but do give weight tc complience with such authorization or
permit in deciding the cese. The significance of tha compliance factor
dopends on the extent to which the suthorities, in approving the structure,
have slready given consideration to the potentiel of injury to others. 1If,
for exampls, the suthorities have passed on the precise location of the
structure in relation to nearby properties, and have been satisfied that
prescribed safety standards have bsen met, 8 court would be inclined to
ebsolve the owner of liability unlese he were found to be negligent in
carrying out the waork,

A similer iesue asks whether the awner may escepe Liability if the
structure conforms with a zoning ordinance. Ordinerily the courts do not so
hold es a wmatter of Law, but may give some weight to the conclusion of the
zoning authoritiee that the structure ig in en appropriate use district.
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