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OCEAN COASTAL EROSION PROlEETIM:

JUDICIAL ALLOCATIM lF SMOREOWNERS' RIGHTS
AND REBPQlSISILITIES

N$ Lton %apl,anf

I. Introductf on

Ocean coastaL lends are dynamic geomorphic structurea. The ocean
shoreline is constantly changing as a resuLt of a number of naturaL
processes. One such process is coastaL erosion, daf'ined as "the gradual
eating away of the soil by the operation of currents or tides." Responses
to the resulting loss of lend and improvements raise complex legal issues.

�] The owner of beachfront l,and constructs a seawal I. or other
structure to deflect the ocean waves and prevent further erosion of hfs
property. The defLected waves may damage the beachfront property of hfs
neighbor. Wil.l. the courts order the owner to compensate the nef ghbor for
the dam ag a?

�! If' the structure has been author ized by a Law or reguLatio~, or
under a permit granted by an administratfve agency, wouLd this constitute en
absolute defense to the neighbor'e ection for damages? Or, f f not
conclusive as a matter of Lew, would the authorfzatfon otherwise influence
the rasul.t?

We acknowledge the Limited significance of these issues when viewed in
the larger context of public intervention to prevent or «fnfmfzs coastal
erosion damage. Important questions, not within the scope oP thfs papar,
remain to be addressed. They inc t.ude questions regardf ng tha potenti el.
l.i abf li ty of publi c anti ties for works or regulatory ection in connection
with erosion control, such es: [1! Is the permit granting agency Lfabt.e to
8 for allowing the offending structure to be bui Lt? f2! If legislation
prevents A from buf Lding the eaawslL should the enacting government unit be
Lfable to A for Losses the seawal,l might have prevented? [3! If a pubLic
agency buf Lds a seaweLL. protecting A fend others! from the ravages of' the
ocean, but causfng damage to 8's beachfront l.and, may 8 have recourse

1. Profeeaor of Leal State Uafveref ty of Ner York et Suffelo> Faculty of Lee ead
Jerfeyrodaaca. So&era S Schffelfay aad Savfd Eeeam faraer See Sreat Scholerar oontrfbatad
ta tha reeaarch.

Qi Hairy v Nortaer 100 Hy 4EQ 433> 3 SE 5af> SS4 [1S8i!, &or a tacheicel defioftioe ead
exelesetfoa of coastal eroeio> eee seeooa> Wevee end Saechaet 1he Oyaeafoe el the Ooeaa
Surface  rer ed 1$N!  of ted hereafter ee SeeaeJ



against the publ.ic agency'l L4! If government regul.ation restri cts private
deveLopment rreer the shore ta reduce potentiaL damage fram erosion, must the
government pey campensetion far the owner's Loss'? �! How can existing Lewe
governing intergovernmental relationships be applied to avoid conf Licts af
federal, state and lace l Jurisdictions over regut.story poLici es? [6! Ta
what extent and with whet consequences dace admire Lty law assi gn
responsibilities for collisions of vessels with erosion control structures?

The issues dealt with hers are discussed with parti cuLer reference ta
coastal erosian af the shores af Lang Island, New York. Simi Lar problems
afflict shoreomnere in other American oceanfrant settings snd sn analysis of
Naw York lee eppLicable to Long Island mey contribute to en understanding of
their Legal impli cations. It would be pretentious to claim mare from a
study af Lang Island's coastal erosion problems or of mimi Lar prob Lems of
eny ather sing Le LocaLe, given the differences both in physicaL environments
and in the separate devel.apments of reLevent policies and legal doctrines in
the severaL states.

The critical coastaL erosion problems of New York are not confined ta
Long Island. They occur aLong the New York shores of the Greet Lakes
namem.y Lakes Eri e and Ontario end the tributary Ni ega re Ri ver.
Approximately 60 of the 708 miles af New York shareLande of Lake Erie and
the Niagara River consist of erodible bluffs end law pl.aine. The makeup of
about 137 of' the 289.6 mi lea af the southern ar New York shares of Lake
Ontario is similar. Although the shores of the Great Lakes are immune from
the ravages of the waters of the Atlantic, to some extent the causes and
consequences af erosion are eimi lar. Yet, the erosion problems of the

8 ~ For those rsoaona e notional ecole snelysi ~ of the legal problsno uould entoil studios
Of a oagnitude bayOnd Our ieeadiata reaW Othora e1ght bo enOOur aged to pursue Sie ilar
~ tudioe foouoing on pert1oular looetiona or otetaa

4, %urro eroaion ie one of the ardor probloes along the Groat Lakes shore .end." Great
Lakes Basin COWeiea1an, Brest Lekse Benin Fraeoosrk gtudyr Append1x 1gr Share ueo snd Erasfan
vi lig75!.

5 ~ Id 75,

e. Id 77.

7 ~ '%bit ~ its eel!or oeuaea on the five greet Lakes include underground eater seepage,
frost end ioe aot1oar aurfooa uetsr runoffr end «ave notion, wind generated wave ection causes
tbe greatest erosion deeege, eave action works directly on the beech or et the tos of ths
bluffs eroding may oleyr oiltr send, end gravel" Id vi, Kxiating end potential shoreland
daeogoar pre|sated to the yoer 2920, arn sstieotod ot, about ggs,1 uillion for Lake Erie and
BSM milliaa for Lake ontario. Id 78, 7I,



Great Lakes arise under circumstances somewhat different from those of Long
Island end merit apeciaL, separate treatment at another time.

XI. The Nechanioe, !geture end llegnitude of Coastal ErOeiOn

A. Shoreline Dynamics end the Coastal Erosion Proceee

The principal natural causes of eroding bLuffa and beaches are «ave or
tidal. action  particularly storm tides!, surface water runoff, and the
seepage of ground water. The activities of man, incLuding the bui Lding of
erosion protection devices, eay hasten end intensify the erosion."O

1. The Beeio Praceeeme Altering Shor elinem

Erosion is but one of' a r elated aeries of naturaL phenomena constantly
altering ocean shorelines. The natural counterpart to erosion is accretion
� the gradual and imperceptible increase of land caused by the deposit of
earth, sand or sediment by contiguous waters." In addition, the shoreLine
i s subJected to periodic sto res which cause ave lai on � the sudden or
violent removaL of' soil by action oi' the elements, the affect end extent of'
which is perceptibLe while in progress." AvuLsion of'ten causes the Loss of'

8, Erosion caused by toa foraatton or aovsaant> in particular, has legal topi toattona

epact el to the Gr ast Lakes and it ~ tributary rtvsrsv or sto tl ~ r aeter bodies. Sos~ a.g.>
Ont tsd States Corps of Engtnssrs, 8th Unt tad ststae Aray Engtnsar St strict> Ostrot tv Ftnsl
SurVey Study far the great Lekee end St, Learence Seaway NavtgettOn Seato EXtanetenV Appendix
L  Report of the Legal Coastttea to the Vtntar Navigation Board! at LW [August 1878! ~

9 ~ Js IL Hei kof fy Nel toe end Shoreland Resouroee Nenagsaent Ig � SN! {ot ted hsreaf tar as
Hatkoffv Nartne and Shoreland!I Bsocoa !st 3! axplatnst lhtls eny kind of dtstuthanoa in the
water is likely to generate waves, tham are three prtaa natural causes' ofndq earthquekssv
~ nd the gravitational pull of tha anon snd the aun.v And ses United States Oapartasnt of
Coaeercei Nsttonel Qosanto snd Ataospherto Adatntetrattonv Sfftoa of Coaetal Zone Itansgsaea4
Natural Hazard Manegasent tn Coastal Arses II-EB  tgyg!  cited hereafter sa Natural. Haxsrd
Nonage ~ eht! I and 4 A. Ehr l ieh and F. H. Kulhaoy, Coastal Str uoturss Handbook Series,
Breekwatersv Jetties and grains 1 flee York See eront Xnatt tuts 1ggcJ  otted hereafter ee
Ehrlioh snd Kulhawy!v

tg ~ Surksv Shore Eroefont Implications for Public Rights snd Private Nnershtpv 1 Coastal
Zone Nanegoaent J 175> 180 �874! [at ted hereafter as Burke!I Inter ~ I Hazard Nanogoaent II~

11 ~ In Rs Broadway tn Borough of tha Bronx, 137 AS 858, 854v 18? Nyg 881 ~ ~ �st Saint
1810! Fol ~ teohaioal daftnttton and axplansttoa of ths prooaaa of eooNttoav aasv 1 United
States Sspartaent of ths Arayv Chrpe of Enginsarav Coastal Esginearte Rsaearoh Centah
Protaotton Naval +%I - ~ [188'!  attsd hereafter ae the Shore Protection Manual!

12. In ra Ctty uf Buffalo. 8S5 NY 818, 885. BB ME 850. 552 ftgtE!, reatttttsr dented EBB
NY 781 ~ 180 NE 111% l1812!



Large SeCtiane Of COestel lend. The action Of waves and tides Combine to
modify the coastline still further by the processes of' submergence and
reLiction. Submergence results in the loss of' land by its di sappaeranca
undgweter end the f'ormation of e more or less navigable body of wafer over
it. Reliction, the opposite of avulsion, is the process by which land
increased by the withdrawal of the water by which it wes previously
covered. The modification of' the shoreline by these processes is14

f'unction of both the character and the interaction of beech material, waves,
winds and tides.

R. The Oynamiee of Mare enC! And ActiOn Snd Shere Changes

The most important ective agent in the bui ldup snd erosion of a
Sharelina is WaVe mOtiOn, particularly the motion Of' breaking Waves. Waves
Sre Created by Wind blcwing across a water surfaCe." The characteristiCs
of waves are determined by wind speed end duration and the unobstructed
water distance, or "fetch," over which the wind blows. Aa waves break, run
up the aIIyre, and return, they carry sedimentary matarfa [. onshore and
offshore.

19 rfoheLosn v Lanka«foci 55 Hvsgd 881 888 [ssp C4 SsffoLk Co 1148! [not offfoisLLy
reported! ~

14, Jofferfo r Seat Oeshe Land ~ 184 U8 178 [18M! Ssa Bo Ctar~ Coastal Proceeds snd
Chengat LagaL Iaplfeatfsnsy 1 gsa grant LJ 188«141~ [1878! [sited hereafter oe Bettor!v fOr
~ n oooo«nt of the LegaL faplfoscfono of chess process«a

1d. Sottor 141,

18. Zn fta eonsoL ~ Los Cost Shor o ProtooC1on [1881! [of ted hereafter oa Lo«CosC Shore
Pretoo'Cfon! ~ ths Unf Cod SCotso Arsy Corps of Engf naoro sxpLafno [et 4!I

the ~ n
The energy to poser chs co«ament of sfr and astor ooess rtl fro hpar y ron C s host of

~ sen ond perCLy from the grevftatfOnaL farCe of theo ~ un, mooni and earth,Nfnds � osrrsnca fn tho ofr ero oaossd b
rf y eneven alar hoatfngp os sara ofrr aae end oooL ~ r efr rashes fn to take fto Leo Uno p eoa, Uneven hoatfng oLeo eaoooortas ~ n tha «ster Other Oaeaeo Of «a«ster oerrent ~ fnoLods streams or rivers~ nterfng Larger hodfso of «ator ~ the sot!on of «inde eovf
sf ght eave ~ raft and h e o eovfng the «star ae Chel

t o tfdoa The range of the tfdas o
CfdoL oerrenta are dote f d s and the strength of

~ sony and oerthe
ra ne by Chs ooebfnad rsvg ftetfanaL affasta Of mae eus»

17. Lew Coat Shot» Proteotfon F. Tbo tera «fotoh'
dfetanoa over wats f hf hwo r n e oh eaves sre generated b

~ term fotoh« 1 ~ defined so the «wnobstr«ctsd
~ peed.«Rd 88. by efnd of raLatfvoLy oonetant df rection and



Waves formed during calm weather constitute lang, Low sweLLe end cause
little turbulence when they break. Upon breaking at the shore line, the
sweLLe run up over the foreshare of the beach until their energy is used up,
then drap back under the force of gravity. Materiel ie deposited on the
beech ug to the normeL high water Line, where it forms a Low ridge ar
"bere." Onshore winds pick up send from the berm and carry it Landward
until they meet an obetructfan, where a secondary ridge, called s dune, is
formed on the backshors parallel to the shoreline.~

Seasonal changes caused by this cycle of shoreline destruction end
recovery are comparatively small. " But strong surges accasioneL[y flood
end destroy beaches end dunes, end though wave action durfng reLetively ceLe
periods may repair most damage to the beach by bringing sand fram other
areas, end tha wind wiLL rebuiLd the dunes, over ths Long run the movement
landward causes pert of the beech to disappear inta the ocean.

18 LOS Ccet Shore PrOtectfOn S, WaVae gsrsratad by lscaL Storey osllod»ssag» hft the
"beach fn nearly the fore fn shfch they are gsnarote4» thus sre stoop, the seve Length being
lo to 20 cfoas the eave hafghC." Shore protection Nanusl 1-7, waves generated by dfatant

stores "decay» ef tar crovsLf ng «hundreds or even thousands of ~ flea of csLe o~o bofors
reaching the shore«" hanna "hsva Lengths frow 80 to sore than 500 cfess Cha save hofgh~' end
are ceL Lad 'seal la." I4

10. Id.

gO, I4 And sea 4 14 Haikoff Pal ftfcs Of' Shar ~ Eroafanr Wsathaoptsn SSCCh 10 [1lPLg
[cf tod hereafter as Haf koff, Noethsopton Bosch!.

R1 ~ Hsfkoff~ Nssthaspton Saaoh 11, '%fntar oaves end store surges ssah sand free the
bsooh into deeper eater, ond oey even attack th ~ faoe of the dana> forsing a winter bsr
parallel to the shor@ The soderace saves snd aeeLla of auoaor reverse thf ~ process Suoosr
saves ars Loser and have longer save LongW They pfck up esad frow the sinter bar and return
it ts ths beach face.» I4

RR ~ The Shore Protactfan Nonrml notes«at 1W � 1-7C

wind orestes currents ee it blase over tha eater surface«produoing ~ stress oe
surface rater par cfel as end ~ Carting the oovsoaat of the pertialae fn tha
dfroatfon 1n shish the wind 1 ~ blosinfh Thus«a surfaoe osrrenc is oroot«L
when the oorfeoo ourrant roaches e berrfar> ssoh ao the asst«rater toads to
pfL ~ sp against the Lsn4 Strong sfnds create IL[LS[ ~ or ~ ~ fn thi ~
ooye ~ ~ ~ In violent stores» oCers surge eey raf ae the ester Lovel oC Cha shore
~ e esoh es S eaters [K fest[

gg ~ Id 11 Serke nOtee [Ot 1N!C «Seeah etebiLity ia anelegoso [ofay tO the hOOaehOL4
budgets if sore Sees out thon aoeeo 1n« there ie ~ net Lose,«since the presses af accretion'
L1ke the presses Of ereetarb fe aentfremae« ft Cbe send LOSC threash ran action oxooads Cha
~ end supplied threegh oealla osd Littoral drift«» tho beech sill »oeffer net oresferb"



Host waves arrive at the shore at an angle. Th1s sets up what is known
as e longshore current, which moves sedimentary mater1e I ceL led Li ttoral
drift in a agonies of zigzagging d1rections as successive wave fronts advance
and retreat. Because the preva1ling wind d1rection on the south shore of
Long Island 1 a from the east ~ the send on that shore 1 s transported in a
«asterly di rection. Along the north shore of the Island, the Longshore
currents usually flow east on the eastern side of headLands and west on the
«astern aide. ALong reLati ve Ly straight stretches of shore Line, such es
the shore of the eastern half of Suffolk County, the net f Low is eastward.
If the supply cf Littoral drift to a particular section of beech ceases or
1s obstructed in some manner, the turbulent waves and the Longshore current
wilL pick up synd already there and carry it forward, causing erosion of tha
beach segment.

B. The Nature mnd Magnitude of' the Coastal Erosion Problem

1. Nmgnitude on e Nationml Scale

Coastal erosion is a national problem. It is estimated that about
20,500 or one quarter of the 84,240 mi Lea of the nation's shorefront are
subJect to signi ficant coastaL erosion and that erosion is a cri ti eel
problem along 2,700 of those miLes. A eubstantiaL segment of the
population of the United States is directLy or indirectly affected by beech
er osion; 50 pet cent of the popuLath on resides in coastaL counti es.
Moreover, the growth rate of the population within one mi le of the coast is
three to four times faster than the national average.

B4, Sera Protaotioo manml 7. "The predoeiI»ot direction of lcogahcro tranaport ia

referred to ee 'doeodrift'I tha cppoaita direction i ~ oallad 'updrift'.» I* The covalent or
the cermet elena the chore ie aoeatieoa cal,led "littoral. transport.» 'Longshore transport»
aad "tooyahcre drift" ara vaHaot taros raf'arriaPv raoPectively~ tc thi e ecvaoeot and the
eeterial it cerrioa.

RS, Haikoffp marin aod shoreland as' llaikoff~ Weatheeptoo Beach 10.

BB Imikoff> Narir» aad shoreland dd.

B7 ~ Heikorf+ Taetheeptca Beach $B, And eee share Protection Haocal 1w � 1-12~ Baacoe
N~Bl Berks 17~.

QB, wturel Nezard Weeasaeaot II&5, I&87.

RB, ld II~

BB» Ide



In 1973 it wes conser~atively estimated that annual Losses from erosion
amounted to 8300 roil. lion. Today the amount would surely be greater, cw1ng
to increased deveLopment in coastal areas, pr emium prices cf coastal Lands,
and inflationary conditions generally. Host of the t.oases reflect damage to
private homes, beeches end shoreline protection structuree. Erosion-prone
areas are typi caLLy found in small cities, vi Lt ages, and unincorpor'eted
arses which depend on recreation and tourism for economic survival and
9 ro w th. M e nce th ase p Laces au f'f e r di sp ropo rti o na te Ly seve r e sco now i c
l.oases f rom beach era si on.

2. Magnitude of the Long Island Erosion Problem

The Nassau-Suffolk counties eras of Long Island has the unwanted
distinction of leading the nation in the magnitude of its coastal
stabi {ization and protection prob lems. Thi s stems from e substanti el rate
of erosion, combined with very high real estate vaLues essogeted «ith the
e ho re l i ne 1 n thi 8 dense l.y popu La ted, hi gh Ly deva Loped a rea. The cost of
protective measures for 279 mi Les of Nassau-Suffolk shoreline hae been
estimated at 8320 mi l lion. AnnuaL damages from coastal erosion on the
south shore, incLud1ng the loss of Land end damages to structures, have been
estimated et 885,000 per w1Le of shore. The United States Army Corps of
Engineers [the Corps of Engineers! hae estimated that recurrences of the
tidal fLooda of record  the 1938 hurricane for most of Long Island and the
storm of September 12, 1960 for western Long Island end the bay areas! «oui.d
inf Lict 1n the bf-cotrnty area en estimated 8170 mi LLion in damages on the
south shop and 82 million on the north shore and the eastern coast  in 1970
do L Lars!,

81 ~ Zd IZW8.

32 Id ZZ-28.

83 Zd

84. The Center for the Emrtroneent end Nan, Inc., Coact Stabt ltzetton and Protactton on

long Inland 2 {prepared for tha Regtonal Nartna Raeourcae Corarct4 e Comet ttaa of the Naaaam
Suffolk County Ragtarml Planning Scan@ February 1872} {cttart he~fter ea coact Stebtltzatton
~ nd Protac t t on! ~

88, Zd 24.

M. Orftoe of the GoLnrty Ezecutiver Anmml Envtromantel Report to the Suffetk County
Legteletore 27&8 {June 1S81! {cited hereafter aa the lnnael Envtromentel Report!

Oncet Stebtltzatton ond Protactton 2lL And aaa the Anrarel Envtroreentel Report at 27o
It 5 ~ aatteeted that occurrence of the etenderd Pry!ect hurrtcener etth tldee of 15 ft. above

eee levaL alert the ocean ehoraltrm> and over 11 ft, trI the beys at htsh ttdev would result tn
over NSS stilton tn deeegee {1NS prtca level! along the south ahore fee Ptre Island Inlet te
Ronteuk pot nt.



Physice l wrac erCh t istice and Nature af the Erosion
Problem slang the Long Island Coastline

The Lang Xslen cocal d oestline current l.y the center af contra�srs�
private construcC on oCion of erosion contral. devices, ie varied in its phy

N Y~
composi ti an an uses.d ses As Long Is Lend is adjacent to sw +f k Ci ty

39
under greet pressuressure for housing and recreation uase. part ' f

s result 's occupied by highly-developed,
residential cammunid ti l munitiea Other sections af it, although stf ll r��al
co nta'l n su s en abstential numbers of seasonal residences.
f C is divided among several uses: recreational, agriculturalfrantege s v e
commercial fisheries, shipping, mining, power planta and natural preserve

Although moat of the frontage ia divided into individual
privatel.y-owned parcel.s, there are el.sa significant pubLic haLdings.43

An under standing of Long Island's coastal erosion prob lems requires
comprehenef on af important di stincti ans between the nor them coast,
bounds Long Island Sound, end the southern, which fronts the Atlantic Ocean.
The bodies of water they border, the physical materials of which the
coestlinee are composed, and the uses to which they are put ere different.

1. The Ihrth Shore

The Sound itseLf is a partial.ly isolated acean area with strong tidal

88, J, 0, werbech end 0, S, Harper, A Fresh Look at the Hm York coastline 75-78 [Schccl
of' Landscape Architectersv State University cf Nae York, Collage cf Environmental S«ence end
Forestry> Syrecoeef HYI 18M] [Character Hopi Hm York City Area snd Long Islend! ~

88. Ncppeleene Hey4 gree+ Devieev The Urban Seas Long Island Sound 10 �87' [«tsd
hereafter ee The Urban See4

Cl ~ Has all ~ The get ice te Seel ness of Protects ng Der &e atsv The Ihnse r v at loci st 8, 8  He-
Jene 1SN!  cited hereafter ee Hceelll.

4T Id

ig, Shcrefrcnt Lend ln private oenereh!p conatitutae HH of tha COB aiLes cf sc«hch
eceaafrentl Rl of the 578 ailee ef meth shore mbeyaentey 1$L of the 188 miles cf eeet *c~l
yl of the 87 alice of Suffolk coecty north ehorey and fg of the 18 miles of Haessc cocnty ~

Coast StabilizeOen and Protection SS.

48, Id Theee inclede the Pire Island HetioeeL Sseehors cn the soother
aeteral wildlife refegee oa Lnag Island iteelfv pnteeelvaly oaed state parkev end tee Indise
reservations Heeel L TL



currents at bath ends. It hee many features of an estuary, and contains
an eastward littoraL drift. The north shore west of' Part Jeffersan is
highly irregvLer, with deep harbors and beys, narrow beaches. snd bluffs-
The shore east of Port Jefferson, on the other hand, consists of gradually
curving expenses, separated by slightly projecting headlands with high
bluffs which contain clay or ti LL ayers more resistant to erosian then the
sand or gravel of adjacent bluffs.

The north shore, with ita narrow beeches end high bluf'fs, has lees of' s
prablem with beach movement and erosion than with the crumbling and
recession of the bluffs above thase beeches. 8luff erosian rates st veriaus
Locstians along the north shore rpgs from 0.8 ta 52 feet a pear, depending
on the period Of record studied. ISi th same excepti One  where i ates have
been up to 3.5 feet per yser!, ss measured over the Last 100 years the north
share of Suffolk county hee been receding at en average rate of fram 1 to 2
feet per year. The Carps of Engineers/as designated 96 mi lss of the
north share aa subject to criticaL erosion. The estimated first cost far
shore pratection in cri ticaL areas was 8138 mi Llion [1871 dollars! and did
not include the cost of annual beach nourishment. PLenning authorities
consider that 85% of the erosion damage is not susceptible ta practical
remedies that sre environmentaLly, acanomicslLy, and sociaLly acceptable.

TypicaLly suburban, the north shore contains relatively even, low-
deneity residential and commercial development. Howell sxpLsine the
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di lemma created by efforts to protect structures in the nor th shore
f'rom erosion damage:

On much of the Lang Island north shore, beech movement is
far less a problem to residents than the faiLure of the bLuff
edge above the beaches. Such bluffs r ange up to 15G feet in
height and ere receding at up to three feet a year in some
pLeaes. GaneraLLy tha north shore beaches are narrow and
subject ta en eastward Li ttoral drift. While such drift
provides some beach deposition, much of the beach material,
which is composed of small stance and gravel es weLl as sand,
comas fram the erosion of' the bluf'fs abave.

In many places on the North Share i t has been necessary
to slow down ar try to haLt this bluff recession when it
threatens structures. This is done by canstructing bulkheads
or revetments to reduce «ave impact at the base of the bLuff.
Planting or vegetation on bluff' sLopes eisa helps. However,
this retarding or recession eisa reduces the amount of
material avai Labia to maintain the beech at the base of the
bluff. This in turn reduces the amount of down drift meteriaI.
availabla to maintain sdJaaent shore sections. Consequently,
each indi vidual shore f.ina erosion protection proposaL shouLd
ba Lacked at an its own merits in order to determine the
extent af possible negative impacts nearby.~

The critical issues in this study stem from those or simi Lar "possible
negati va impacts."

R. The South Shore

The physiography of the south shore includes two distinct features, en
eastern headlands portion on the 1slsnd's eaoth fork snd sn off-share
barrier island complex.

Characteristic of the eastern headlands section, extending from Montauk
Point 33 miles west ta Southempton, are truncated hiLls of' varying heights
and staepnesa, fronted by narrow beaches of graveL and caarsa sand.sS This
headlands section hae suffered severely from erosion.l

ss. weeeLL 7M
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West of Southempton and extending peraL lel to the Island 73 mi Lee to
the Haeaau County Hew Yor k City boundary lies a series of barrier' isLends, 57

varying in width from severaL hundred feet to two miles.58 The barrier
beachee have ettractad intense recreationaL usa and development, including
PubLic f'aci liti as such ee state parks on Jones IaLand and Fire Ielefrd, snd
the dav«oPment of Privetely o~ned etructurea for seasonal uee, notabLy on
Fire Isl.end and 'Westhampton Beech

These barrier islands era narrow, consisting of' ocean beach, irregular
sand dunes end bayside tidal lagoons. They era continuaLLY subject to the
ection of' waves, wind end westward Longshore currents.sg Separated froe t!e
irreguLar mainland shore by Greet SoUth 8ay and other wide, shallow bays,
the barrier beaches bear the brung of aevere storms and protect the bay«nd
mainLand shore from storm damage.bf

In the Monteuk area at the eastern end of long Island ara cliffs up to
60 feet high. Erosion of these cliffs ie a primary source of the sand of
the south share barrier beaches. The sand ie carried to the beeches by the
prevai ling westerly Littor eL transport. A secondary source ia probabLy the
larger mater'i el on the narrow beeches franting the Honteuk Cliffs,
consi sting o f' w e l l � rounded cobb Les and bouLders whose g r 1 nding ection
appears to prgduce the finer particLes in ths surf zone nourishing beaches
to the west.

3. The Erosion Problem; the Controversy

inLets between the different barrier beaches, which permit the fLow of
water between the Landward bays end the At Lenti c Ocean, have an impor tent
effect on the beeches of the barrier islands. Inlets caused by stores
tend to be cLosed by the naturaL processes of the westward Littoral
trarrsport, but some have been kept open by the construction of stone

57. Nea York CoastaL Nermeeeeot program II~L
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Jetties. Rapid erosion of Nesthampton Beech since 1933 is presumed !I
be caused by the action of the new, artificiaLLy maintained inLats,
through th s fo L Low i ng process:

As the sand carri ed by the shore currents, usus L Ly
westward but sometimes in the opposite direction, passes the
inLets, same of it is picked up by the tides. The FLood tide
carries the sand through the inLeta into the bay and deposits
it in the form of a deLta on the bsy side of the barrier
island. The ebb tide forms e similar, but smeLLer, delta on
tha ocean af de of the inLet. The sediment trapped by this
process and deposi ted in the f Lood ti daL delta probab l y
explains the acceLerated erosion rates at Westhampton Saach
since the Shinnscock InLet was openedP7

A barri er beach haa been Likened to a "Loose bag of sand; i t absorbs
wave energy bg the movement of individuaL grains and transforms itself into
a new shape. Barrier beaches ere constantly changing character. Waves~ e

mey scoop up send end deposit it f'arther up a beach, forming dunes. During
an intense storm, the waves may break higher on the beach, washing part of
the dunes away or compLgtaLy ovarwaehing the entire beach. Later waves mey
reconstruct the dunes'

Rapid and systematic change in the south share barrier system accounts
for some Long term trends, including 8 rising asa Level and migration oF the
ehoreLine sLowLy toward the mainLand. D This migration is accomplished by
reLocetion of vast amounts of sand. Sand from in front of the barrier beech
ie carried up on the beach by waves, moved further inLand in the form of
dunes and overwash fane, and then moved by wind and water into the bey

44» Id 14, ~ Iiorf chas IOLst» opened 1n 1841> shioh would have prcbebLy cLosad sere $t
aet for such oonstruotion fo 1888 end 1852I ocd Shissecock IOLat, opened by the hurricane of
1888 and etebiL!zed in 1848 by the oonetruotion ot atone J ettiaa,
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behind the barrier. In effect, the barrier beach is walking landward over
itself Like the maving belt af e tank track.7"

In sum, the erosion prablems and contraversiea differ on the Long
Island coast line. The north shore is marked by crumb Ling b luff's end the
need For revetments and bulkheads, which cancomitantly affect the width of
the already narrow beeches. The south shor e, faced with the Atlantic
starms, consists of wide, sandy barrier beeches. The effarts at preventing
erasion there center more often around devices bui Lt ta trap the particles
within the littoraL drift, and keep or build beaches in that wey.

D. T!te Effects of Human Activities

The littoraL Landowner7g wha bui Lds up to the seaward l.imi t of' his
property to maximize returns on his investment may interfere with natural
processes of eraei on protecti on. A fi rst Line of' natural defense i s
provided by the sloping nearshore bottom end beach berm that absorb most of
the weve energy'~ The Last zone af defense is the dunes, which absorb the
energy of' storm waves that overtop the berm.74 The Leveling af' beach areas,
particuLerLy dunes, to make «ay for coaatat. structures, improve views of the
aea, or provide easy ecceea to the water weakens these naturaL defenses,75
resuLting in heavy economic losses from storm waves. Dredging operations in
the construction of marines remove natural protection against «ind and
waves. Pedestrian end vehicular traffic aj.so contr ibute to the destructian
of naturaL shoreline defenses by destroying vegetation, degrading dunes, and
weakening banks and bluffs.78

To protect their investments from these losses, shoreownars and
developers construct, or look to government entities to provide, beach
etabi li zing devices such as J attics, groins, or bulkheads ~ or aeawal la,
revetmente, or breakwaters. ALthough they may protect the beaches and shore
properties of the party installing them, they may at the same time disrupt
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tks natural movement of water and redf rect f'orces in unexpected
and undeair able directions7>

There ere twa baaic Catagariea af prOteCti vs structures, these f'al'
trapping littoraL transport of sand, such ss groins end Jetties, and those
intended to prevent erasion af the shoreline, such as saawaLL6.7B 4 gro'in
is a small fingarliks structure buiI.t perpendicuI.arly to the shorsI.'Ina
 ugumL Ly with other' grains! tO trap I.ittaral. drif't or retard erosion Of the
shore.>> Jetties are one or twa groins bui I.t at the sides af an inI.et ta
protect and maintain navigable inlets.e

By interrupting the f lo» of' lit tora I, dri ft, a grain or j etty causes
sand ta be daposi ted against the structur e'e updrif't side, resulting «
beach acaratian there. But as the quantity of sand trensported dawndrift af
the barrier is reduced, the beaches of' neighbors on the downdrift sids wi LL
bs deprived of' sand and conssquentI.y erade. The apparent solution ta tha
pr'Db Lee i s ta bui Ld a seri as of graf na slang an extended shore line, but
this can carry heevy economic casts.g

77 Id
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A buLkhasd is s retaining structure pl.aced on a bank or bluff to
prevent slidi ~g of the land end protect the inland area against damage from
«aves. BuLkheada a "e c~~structed o f steel,, timber, or concrete piling84

Though sometimes used intarchangeabl,y with "bul.khead,n the term
normally denotes a massive structure resembLing an enlarged bulkhead~i A
revetment is a facing, usually of masonry or stone, erected to protect ~
el.ape, elIIIIankmant Or Share structure against erosi cn by waVa action Or
currents. The distinctions between seawalls, bul.kheads and ravetmants are
based pn thai r di ffering functions. Genera LLy, seaweL la ara the largest of
the three because they are used to «ithatand the onslaught of storm eaves.
The primary function of buLkheads, the next in size, is to retain fill,.
They -general. Ly are not exposed to severe wave action. Ravetments are tha
Lightest because thp aye desi gned to protect against erosion by Light wave
action or currents.

Saawalls, and possibLy bulkheads in lesser degree, though effective in
protecting backbarrier arses, actually can have a harmful. effect on beaches
because they prevent the naturaL exchange of sand between dune and beach
during Storms. MoraDVer, Since s SignifiCant portiOn of wave energy is
reflected off the face of a seawall [and by the same token, a buLkhead!,
increasing the strength of the Longshore current and accelerating the rata

years Heikcff< Ãeothsopton Beach 41~ ~ nd see Heikoff> H ~ r inc end Shor ~ lend $8-Sd TA
prqJoct oso nct euffioiently funded. Only 15 of Rl et cine calLed for by the fir et phono of the
project aors built, Faf lore to cooplote the Sroin field and alleged eaginssrinS errors resulted
in ontenefve damage to proper ties anat cf the Sroine on Ãaetheopton Beach, lsedinS to
li tiseti cn oseinot the poderal Bovornaent end Suffolk County. This Littseticn presently 1 ~
before the United States District @sort Hnaell 7! Oollee Beteaoed end Learn DurkiW Dune Hoed
Store suit cltee County, Hooedsy, April 1o 1184> Hsikoff. weatheapton Beech 48 ot ooa

84~ loa Rst Shore Protection SL

Quare Protection Renal 1~a

N. Loa Ccat Shore Protection ~si >. "> revotaant armor ~ tho existing stops face of ~
duse or eabenkoent,, [Horeteente] ar ~ usually oaly e pr otactivo oraor end not ~
rotainlnS structure Because the alopinB face of tho [aaaonry cr store] revetment <e ~
~ asrSy 1 eelpatorr rovotaaa ~~ teeate h~o o Loan adverse effect cn the beach in front of th~ an a
smooth faced vertiml hulkhM4g garo Protection Nanuel 1&»

B7. %are protection Hansel S 1

BB Loath erson S1,



of beach erosion, the beaches of neighboring shoreownera are aLso89

vu Lne rab le to damage.

A breakwater is a fixed ot f'Laating barrier that protects a share area,
barbar anchorage, or basin by intercepting and breaking the force of
waves. Though they cen be bui Lt on the shore, they are usually located11
offshore. Hare generally built for navigational purposes, typically to
provide a sheltered area for boats between the break«ster structur e end the
share, they also may be used for shor e protection. 8eceuse aLl
breakwaters reduce or eliminate wave ection, they protect the share
immediately behind them, but the interference with neturaL wave ection
reduces Longshore transport, obstrgts the sovemant of send along the share
and starves the downdrift beaches.

III. Soma Underlying Policy Isauae;
the Shareowner's Proter. thon Act

A. Policy Issuse

Three basic approaches are taken to cope with coastal erosion problems:
[1! the use of engineering atructuree  e.g., grains, bulkheads!; �! the uae
of nonstructural methods for enhancing natural processes leading to beach
stabiLizetion, such as the artificial addition of beach material; and [3!
resort to public management techniques, such as government reguLation of
shorefront construction, or flood insurance programs. Each approach carries
different economic and eocieL costa. But underlying the question whether
gensreLLy ar in specific situations eny of the approaches shouLd be tried
are the central. issues: �! whether sen should intervene et all in the
neturaL dynamics af beech formation end refarmation; [2! i f sa, to whet
extent; and f3! how the casts and benefits should be allocated among
different interest groups.
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Those who advocate e pol.icy of minimaL or no interference with the
naturaL processea start with the premises that over the long run coastal
erosion is inevi tabLe and man's efforts to influence the processes are
futi le, parti.y because, n[i ln the absence of proven Cheori es of beach
dynam 1 ce, engineers ere not eb t.e to predf ct Co thai r own compl.ete
satisfaction the effect of engineer fng works on the future structure and
etabi Lity of beeches where they have been instelledu; and that, in any
event, the harm resulting from remedial measures mey outwefgh the benefits.

The pol.icy impLications are diPferent for different interests, and the
differences may produce intergroup conf l.fete.

Where the empLacement of protective structures is perceived to be
eseentieL to economic development of coastal areas, at Che cost of beach
conservation, df fferent Levels of government with overLappfng jurisdictions
over the areas may differ in the weighting of these contrary goaLs. Thus
the pot.icy oP the state may be to preserve beeches in their naturaL
conditfon, whi Le that of the local government in a par tfcutar Location mey
be Co encourage development to enhance the community tax base. Or different
decision-making authorf ties wfthfn a particuLar government may advocate
conPlicting policf es.

Facing a potentf al Loss of the benefits of' the naturaL processes to
their beaches caused by a government-bui t.t jetty or groin, neighboring
prfvate shor eownara would favor e poLfcy of Letting nature Cake its course,
creating a public-private conf lfct.

The same policy biases would underLie the conf Lfct of the neighboring
shoreownars wf th the private bui Lder of a jetty or groin. A pol.icy of
df scour aging human interPerence with netureL beach dynamics may be a
significanC factor in the resolution of a conflict between private owners.
The subsidiary consideratione of the extent of that interference and choice
of circumstances under which ona of the parties might be made to suffer e
disparate burden of' i ts consequences may a Lao be weighed in the be Lance.
This paper ia confined to the issues arising between private shoreowners,
but the resoLution of' the issues may be influenced by a pubLic position on
whether, to what extent, and under what circumstances human activities
shouLd be alLowed to alter the natural processes. That, too, wi lL be

95 ~ Hefkaffi Westhaepton Beech 12.

98. For exeeplex Hafkoff recounts the dieagr aaaent of John Klaini suffolk County
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explored later. At this point «e take a prel.imi nary lack at the position
taken by the Neo York legi slatllre.

B. The Shoreowner's Protection Act

Cons i steltt W i th and su ppO r ti ve Of' New Yo rk'S Coco to l Hanag erne nt
Program, in 1981 the New York legi sleture enacted the Shoreo«ner'e
Protection Act. In furtherance of these po lici ea the Shoreowner'a

$7 ~ Ereircnoentel Ganaervati ca Lea ort 34 [McKinnoy 1984], The Coastal Manegeosnt Pragras
Pclic1ae include the fcllcsing:

policy 12, Activities or develcpsent in the casatsL area rill be undertaken
ec ee tc sinlsizs dosage to natural roecsrcos snd property fros fLaadlng and
~ roai on by protecting nstur el protective features includ1ng beeches, dunes,
berri ~ r 1elends and bluffs.

Policy 13, The ccnetructi an or raccnstructi on of srcei cn protection
~ trscteree shall bs under taken only if they hove e reasonable prcbebili ty cf
control L1ng erosion for et least thi rty years ee des snot rated in deci gn snd
construction standards end/cr secured sointsnance cr rsplacasont pragrasa

Policy 14, activities and develcpssnt 1ncluding tha construction cr
rsaceetruction ef erosion protection etruct ureoI C ol l be undertaken ec the t
there sil.L bs na oseaurabla increase in eroeian or flooding et the site of such
activities or davoloposntv or at other locations.

Policy 15. Hiningr excavation or dredging in coastal eaters shall not
algnif1cantly interfere s1th the notureL ocoeteL proceaeaa shi ch supply beach
aatsrial ~ to lend etllacsnt to euah satsre and shell bs undertaken in a sonnar
shish ~ 1Ll not cause en increase in erosion of euah lend.

Policy 18. Publio funda ahaLL only be used for erosion protective
structures shore nooeaoory to protect heson Lifer and nas devel,cpssnt shich
requires ~ location aithin or eaoooent to an erosion heard ares to bs able tc
ftmotionr or sa1sting dsvaloPaontl end only shorn the Publ.ic benefits outweigh
tha lang term acnetary end other coats 1nclsding the potential fcr incr seeing
«ooien end adverse Kfecta on nstareL protective foeturoa



Protection Act inftielly mandated the identification by the Commissioner of
EnvironmentaL Conservation cf coastaL erosion hazard areas. Within six
months from the date of filing of a final, identiffceticn of an erosion
controt area, the city, town or village having jurisdiction aver the area
"shall submit to the commissioner," for his approval, "an erosion azard
area ordinance or local law" regulating development within the ares. If a
tawn or vi L Lage, or a ci ty other then Naw York City fai Ls to submit enordinance cr Local Law within the prescribed time, the county ia directed to
submit similar Legislation for review by the commissioner." If a county
under those ci rcumstancaa, or New York Ci ty, fei Ls to submit the proposed
l.oca l legi sLati on or i ts submission has been di sapproved by the
commissioner, the commissioner himseLf is required to issue and enforce his
own reguLetions within the affected erosion hazard ares.1"

The Commissioner of EnvironmentaL Conservation must adopt rules end
regut.ations, incLuding minimum standards, to be fol. Lowed by the Local
governments in framing and impLementing their hezsr d area control Laws or
ordinances and by himsel f in regulating such areas directly in dafauLt
situations.

The Waterfront Revitalization snd Coastal Resources Act, enacted at the
same time the New York Legislature enacted the Shoreowner's Protectfon Act,
prescribes as a condf tion of state funding of municipaL waterfront
revitaLizetion programs, compLiance with the state coastaL erosion policies
enunciated in the Shoraowner's Protection Act. Before approving a
municipal program for funding the Secretary of State must find that the
progr am wi l l be consistent with the pcLfci es of the Act, inc[.uding the
polfcy "[tlo minimize damage to natural. resources and property from flooding
and erosion, incLuding proper location of new Land deveLopment, protection
of beaches, dunes, berrf er i sLands, b Luffs and other cri tf ca L coasts t.

PoLicy 17. Non-etructuraL saesuree to aini size daaege to neturaL resources
end property froa flooding and erosion shaLl. ba used whenever possibles Nee Yor k
CoaateL Manegasent Program IIWWB � IIW-7S
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features and uae of nan-structuraL measures, whenever passibLe";" and the
policy of' preservation of "the pratactive cepabi lity of coastal land
features."1u~

IV. Uability to AdJacent CoastaL landowners for
Oeaaiea from Privately Constructed Erosion

Control Devices: Common law Doctrine

The issue addressed here is whether the private Landowner who erects
such 5 structure ta protect his am shores from eroeian must campsnsate his
neighbor for the neighbor's consequent erosion losses. The neighbor's cLeim
fa'lla within that part of the common law uni verse celled "tort" law.
"Broadly speaktno, s tort ts s c1v11 wrong, other then breach of contract,
for mhlc +he court w1ll prov1de s remedy ln the form of en action for
damages," or ln the form of sn equ1table remedy such as sn lnjunctlon to
prevent threatened or continuing injury." Genera l ly, the acts
constituting tot ts ere classified in terms af fault, incLuding intentionaL
interf'erences with persona or property  such as assault on persons or
trespass on Land!, negligent actions, and actions resulting in strict
Liabi Lity regardLess of fauLt  such as abnormally dangerous activities!.
'Within and sometimes cutting across these major categories are particuLar
f1eLde of torte classified accarding to the nature of the wrongdoer's acta
or their LegaL consequences. A major field of parti euler concern here 1 s
"nui aancen la» 108

In operating within these fault-no-fault categari as ar fields the
courts, absent statutory direction, foLlow the common law system af
foraulating and applying doctrines to fit particular factual patterns. An
example is tha adoption by some courts of the "commo~ enemy" doctrine as a
basis for holding that a Landowner who buiLda a structure to fend off the

184, Id aeo NQL5!,

105, Id uao 815L5!g.

1N. preeuerg Handbook of the Lm of Torte 8 {4th ed 1971! ~
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effecting the oggtcoee of the ceae  aag,g if the attaitiea rute out the granting uf' en
imi unoti eng the gxgmplai oiggg Landowner eey lowe even if other applicable aggbetantiva Law
deotrlnae are on hi ~ afda!, Sea Nccann u Eygaea power ~ 811 NY 3Ng 8Mp 105 NE 415g 4fg

�N4!, in which the court refused to en!efn the eeintegmnce of defendant'a dam cetgatng a
flooding ef plaintiff' ~ Lenc4 where tha tajgegct1on would "produce greet public or private
mieahfafg mas' ~ Ly for tha purpoaa of protecting ~ technical or unegdgetanttal right  ptafntiff
heuiag suffered insignificant damage],

185 aae infra nota 188 and text accompanying notea 858-874a



"common enemy" of fkoodwaters is not liabLe for damages to neighboring
property. The cour t may apply or consider the doctrine in deciding a cLaim
based on e L Leged nui eence arising f rom the erection of the erosion
protection structure, and the nuisance claim may be based on alleged
negLigent, or non-negligent yet intentional, conduct af the party who bui Lt
cr ie about ta bui Ld the structure.

We wi L L fi rst r eview the few reported ocean coastline cases,
demonstrating the uncertainty of American law on the uti Lity of the "common
enemy" doctrine, with particular reference to the Law of New York. We wi Ll
then investigate the poLi cy underpinnings of the "common enemy" or other
doctrines applied in inland water cases.

A. Emrty English Doctrine; Rex v Commimm!onere of Sewers

A "common enemy of the eea" concept of immunity of the owner of
seacoast Land from Li abi Li ty to hi s neighbor f' or damages from an erosion
control structure was fi rst enunci ated in EngI.end in 182S in Rex v The
Commissioners of Sewers for the Levsks of Pagham, and Other Certain Places
[referred to hereafter as Pagham!. " The commissioners hed erected a large
groin on the Sussex coast to protect a number of coastaL Landowners from
inr oada of the sea. Coaena, the owner of a mi LL on adjacent lend lying east
of the groin, compLained to the court that "the effect of this groyne was to
cause the sea to flow with increased force against his land; and that in
consequence thereof' his Land had been gradually washed away unti L high water
mark wee within f'iftaen yards of' his milL."" " Cosens sought compensation
for the Loss in vaLue cf hi e Land, or an order directing the commissioners
to erect new works for the protection of his Land.

The issue came down to the question, "LW]ho is to bear the expense cf
erecting the works necessary to protect Coeens'a Land'P" " Cosens argued
that because they had caused the injury, the commissioners should pay for
correcting it. Lord Tanterden, in axpLaining the court's dismissaL of
Cosans' cLeim, observed that if the commissioner s were required to erect a
groin on Cosens' Land, it would probably injure Land adjacent to it. That
adjacent owner could calL upon the commissioners to protect him similarly,
"and the commissioners might be compelled to erect defences against the eea
along the whoLe kine of coast" to protect successive proprietors of eastward
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Land. Lord Tenterdan was "therefore, of' opfnion that the only safe rule
to lay down fs this, that each Lend-owner for himself, or the commissioners
actf ng for several Land-owners, may erect such defences for the land under
thai r care as the necessity of the case requires, Leaving i! to others, in
like manner, to protect themselves against the common enemy."

ALthough Lord Tenterden acknowLedged that the commissioner s were
discharging a public duty, he could not sse that in "acting for the commcn
interest of several land owners," the commissioners were "in a different
situation f rom any indi vidual proprietor."""~ At Least by way of dictum,
than, he «as assuming the existence of e rule giving a ~rf ~ ~en~do r~n the
right to protect himself by erecting a groin or other erosion control
structure, "although i t may pindar f t necessary for the owner of the
adjoini ng land to do the like."

B Limftatiome af the Pagham Occtrine

Bad Fmi th

Hy def ini ti on, the Pagham Doctrfna i s Limi ted to the erection of
structures for the sole purpose of pr otsctfon from the ravages of the sea.
Another purpose, say to spf te one's neighbor, won't do. Bayley, J., in his
concurring opinion in Pagham, so reasoned:

If, indeed, lths commf aafonara] made unnecessary or
fm proper works, not with s vf ew to the protection of the
Level, but with a malevolent intention, to injure the owner of
other lands, they wouLd ba amenable to punishment by criminaL
information or indictment, f' or an abuse of the powers vested
fn them. But if they act bona fide, doing no more than they
honestLy think necessary for ths protection of the level.,
their cate ere Justifiable, and tpcse ehc sustain daesge
th mr sf rom aus t protect th ea sa L vea. "

K Necessary Frotacticn vs Oaaired Improvement

Yet other Limits on the doctrine ara implied in that statement of
Justice BayLey'8, as «elL as in Lord Tsntardan'a caveat that the right is
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canfined to the erection af "such defences... as tha neceaai ty of the
case r squires."" The necessity requirement might be vialated in at least
twa types of situations. In one, tha structure mey be built to serve same
purpose other than erosion preventian; it cauld not then be deemed
"necessary" for such protection. In the other, the purpose of' erosion
control may be conceded, but it might be shown that the Landowner bui lt sore
structuree or Lar ger ones than were necessary to achieve that purpose, or
with other features not eseenti aL to attain that end.

In hie treati se on nuisance Law, Woad cites Pagham in referring to a
likely motive for bui Lding et a gt ester scale than necessary for erosion
protection: "But a man has no right to do more than is necessary fear his
defense, end to make improvements at the expense of' hia neighbores The
«ord "improvements" in this context ia elusive. Surely, a structure bui lt
to prevent erasion improves the protected Land in the sense af preserving
the Land'e utility or value. And the improvement might be achieved at the
neighbor's expense, in the form of noncompenaabLe damage to the neighbor's
Land. A mare generaL and Less ambiguous formulation of this qualification
of' the common enemy of the saa doctrine might aak: Di d the coastsL
Landawnet build the structure merely to gain the benefits of erosion
preventian, ar to obtain some other benefits?

The probLem of proving the intent af the t,andowner remains. Justice
Bayley's dictum that the cammon enemy of the eea doctrine may ba invoked by
those ecting sbona f'i de, doing no more than they haneetly think necessary
for the pratsctian af the Level," suggests e subJective standard. Even if
the dictum be taken at face vaLue, an obJactigv Judicial examination of the
f acts i s i nvi ted by the sodi f i er "honest ly."

S Xmprapsr Marks"; Negligence

Justice Bayley said in hia Pegham apinian that if the Landowner hed
teen Lruttty of "1sproper works," the coeeon enemy of the see doqtrtns wouLd
nat save him from Liabi Lity far damage to neighboring property. This was
enathar way of decLaring that liability might be based on negLigence in the
placement, design or constructian of the erosion control structures.

818 Id
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General ly, whenever the l.ew countenances conatructi on by a landowner
inf Li ctiny damage on hi e nei ghbar'9 Land, i t wi L l not excuse him from hie
careless or otherwise improper performance of the construction work. The
Lew governing the erection of eroaian control. structures on aaacoaste ie no
exception.

C. The psghem Dnctrine in the American Courts

With age, the Paghem dictum that any Landowner  not just a pubLic
agency! mey protect himaeLf against the inroade af the sea without Liability
for injury ta hie neighbor'a land acquired tha status of an English common
Law ruLe. The English doctrine wea accepted ae American lew by eer Ly
commentators. We turn now ta the treatment of the doctrine by the
American judges.

1. Nsssachametts

Two reported Massachusetts casse litigated the claims of ocean
beachfront owners f' or damages caused by structures built by neighbors ?n
neither case did the court mention the common enemy of the eea doctrine af'
Pagham, but the decisions and reasoning af the courts are nonetheless an
important part of' the American experience with the underlying issues.

The Lace le of the first case, Jubi l,ee Yacht Cl.ub v Gulf' Refining
Co., waa e sea harbor. The Yacht Club compl,ained about a high concrete
end stone waLl. erected by the Refining Company, an adjacent shareowner,
eLong or near the boundary line between the Lands af the two parties. The
Yacht CLub aLl egad that the ral,l altered tidal. action causing "a Large
amount of send and soil from other beeches and flats... to be deposited
on the Lend and beach of the" Yacht Club, and raising the Yacht Club'e land
LeveL Many feet higher," making it necessary f' or the Yacht Club "to extend
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its wharf, or pi er, and to change i ts runway end f Los ts,"
and otherwise interfering with the use of its property."

The casa wae deci ded at a proceduraL stage. It did not go to triaL.
The Yacht CLub sought an fnjunctfon requiring the Refining Company to abate
a nuisance, and damages. There i s no indication in the opfnion that the
Yacht CLub charged the Refining Company with negligence, or that there was
something unreesonebLe in the manner or Location of the construction. The
court noted that the Yacht Club did not allege that the Reffnfny Company was
acting malevoLently or out of spite in putting up the waLL. Rather, the.1
Yacht CLub's cause of action had the earmarks of a claim of nuisance per se,
that ia, a claim that aa a matter of Lew the mere fact the wall was bui Lt
snd ress/Pd in the injury to its property entitled it to reiier on nuissnos
grounds.

Possibly anticipating a common enemy of the sea defense, the Yacht CLub
averred that the Refining Company "does not uae its property bounded by that
portion of its weLL causfng damage to the pLaintiff, and could
advantageousLy uee its property without that portion of its ealL" � the
Lack-of-necessity exception to the Pagham doctrine. The court, however, did
not pLace the issues in that context. Xnf Luenced by the enjoyment of
proprietary rights by shoreowners under prcvfsions of a coloniaL ordinance
dating back to 1647, the court looked to anaLogous Law governing the rights
of adjoining proprietors of uplands:

PLafnLy, if these acts had been commftted by the owner of
adjoining property away from the seashore, no right cf action
would arise. The bui Ldfng of fences, waLLs or other
structures, or making excavations on his own Land ordinariLy
is within the absolute right of the owner of a fee without
reference to the incidental injury which mey thereby be caused
to hf s nei ghbo r." 2g

125s Id at 81 ~ 140 NE at 281 ~
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Hare significant, the court rel.ied an speci fic development rights
conferred an shareawners by the co lani et. ordinance. Not on Ly di d the
ordinance establish "the ownership af proprietors af' upland to the edJacent
strip af Land ncBC exceeding ane hundred rods in width between high and low
water mark"; it also secured to these upland occners "not merely an
easement, but a property in the Land in fee, with fuLL power to reclaim the
flats by building wharves, or inclosing Chem, so as to exclude navigation,
provided he did nat out aff his neighbor's access to their houses or lends.
He caul.d erect wharves or other structures thereon, couLd fiLl. up the same,
and plant stakes thereon, even to the obstruction of' the public ri ghC affishing.""~1

In addition Co the blessing of the ca loni aL ordinance, the Refining
Company had the advantage of presumptions that it hed obtained swhatever
License fram publ.ic authorities was necessary to vaLidate" its construction
of the wal,l, "and Chat no public right is being vioLated."" The court
thus deal.t wi th the issue whether comp Li ance «i Ch sta tuCo ry or
edmfni strati ve approva Ls provides a defense to a complaint in nuisance, a
subj ect di e cussed i n chapter 7 i nf r a.

The question whether Jubilee was a precedent f' or accepting or rejectfng
the common enemy of Che see doctrine in Massachusetts was resolved by tha
Supreme Judicial Caurt of Massachusetts in Lummis v LilLy. Zn ar about
1%6, Josiah K. Lilly constructed e stone groin extending 105 feet f'rom the
mean high water Line into tidewater on Land he owned on a bay in Cape Cad.
It wes bui Lt with the permiesian cf the Massachusetts Department of Public
Works and the "United States Army Engineer Di vision" [sic]." Lummis'
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beachfront, property., purchased in i9~5, wea almost contiguous to the Lf L Ly
property. The record showed that the "function of a groin is ta interrupt
ths li ttoral, drf ftfng of send along the share, thereby producing depasi tfon
of send on the updrfft side of the structur e and widening tha beach"; and,
aa a result, the lfttoraL "drifting continues on the dawndrfft sids of the
structure end sfnce the send which is transported away fe not replaced by
sand frigg the updrfft sfde, the beach narrows on the downdrfft side of the
groin." That wes precf ssly the deasge complained of by Lummf s, whose
property was an the downdrf ft sf de of the Littoral. flaw.

The opfnfan of the court does not reveaL the purpose of the groin. It,
doss nat refer ta the common enemy of the sea doctrine derived from PaghaaJB
fndfcatfng, perhaps, that Lf l. Ly's motfvs was to buf Ld up his beach rathmr
than protect it from ravages of the sea. The court's anslysf s rested,
instead, an doctrines applied to problems involving the flo» of surface or
river waters. It framed the "narrow but important feeua" as "«hather we
shouLd apply tha rule of 'reasonable use' as most recently enunciated by
Jthei ccurt in Tucker v Beeoien e surface ester csee J tc the rights of'
owners af oceanfront property." In Tucker the Massachusetts court had
reJ ected the serif er "common enemy ruLa" acknow Ledgf ng a rf ght of' a
Landowner to buf ld on or otherwise fmprova his land sfthout lfebf lfty f' or
the consequent excessive flow of surface waters onto edJofnfng Lands. The
Hassachusette court fn Tucker fo lt.owed the courts of several other states 4n
abandoning the "rf gfd" common enemy approach "fn favor af' e mora flexible
'readonab l, e use' dOct rf ne.""

The Lumm f s cour t axp La f ned that a si m f Ear reasonable uss doct rf ne,
rather than the common enemy doctrine, had frow the earliest times been
invoked fn Massachusetts where the acts of riparian owners aLterfng the flow
af streams or rivers damaged adjoining lends.

Responding ta Lf Lly's heavy reliance an JubiLee Yacht Club, the court
declared:

To the aXtent that the Jubf lee ddCfaian approVed Of a rule
applfcable to LfttaraL owners other than that af reasonable
use we choose riot to follow ft. There fs no sound reason for
faposfng the oblfgation of reasonable usa on riparian owners,

1$5s Qe
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«hi le permitting littoral awners to use their property without
eny limitations.

The court also drew support f'rom statements in CommanweeLth v ALger
that tha "sic utere" rule applied to both rivers end tidal waters, and that
rights granted by the colonial ordinances to shore owners to build
embankments end other structures ware "subordinate only to a reasonable use
of the same, by other individueL riparian proprietors and tha public, for
the purposes of no~/ation, through any see, creeks ar caves, with thai r
boats and v ease L s."

Ca Li fornia

Over 40 years ego the California courts in Katankamp v Union Realty
Co.1 indicated appIaval of the Pagham daCtrine aS a generaL principle, in
deciding the case on the basis af en exception ta the doctrine. Katenkamp
end other owners of Land an the share of an inlet of the Pacific Ocean
claimed that their properties were damaged ae a resuLt of two grains bui Lt
by the ReaLty Company, en adjacent shoreawner. Ketenkamp and the other
pLaintiffs cLaimed that the grains were built saLely ta cause tha currents
to carry sway sands from pLaintiffs' beaches to the Realty Company's rocky,
barren Lend; end that, ae a resu lt, a graduaL accretion af sand created a
sandy beach on the Rae Lty Company's Land and bath removed the sand cover
from, end otherwise caused erosion damage to, plaintiffs' properties.

The California appellate cour ts in Katenkamp acknowledged that earLiar
California cases hsd confirmed the Pagham "hoLding... that the sea is a
cammon enaay and whenever it attacks Littoral property the owner thereof mey
protect hie property from its ravages and use every reaeonabLe means so to
do withaut liabi lity." However, applying the praperty improvement

128. Idr 42& I82d at 1148. In auPPOrt Of thia atataaant the COurt Cited Ireara V Dolm 185
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e"cepti on tO the pagham doCtrine, the Katenkemp Courts hmd to determli>e
e" «her there exieted a reaeOnable need for the ConstruCtian of the grOf rim

i" order to protect ttha Realty Company'el property from the ravages of
and aLso as ta whether [the ReaLty Compenyl dfd in fact erect

grains for the purpase of protecting its property from encroachment by thm
to pr event erosion or for the purpose af transforming fnta

«ti fief el. sandy beech to be uti lixed fn connection wi th bathhoume< ~
»ardwa Lk and other fmprovemente incfdentel to a beach club, what h+4
«r«rly been a racky shore fn front af ita property." 43 The trial cour4m
heLd f' or Katenkamp On thOSe issues and the holdings Wal e sustained 0<
eppeaL 144

Flolidm

Thm Ketankemp test � inquiring whether the purpose «ae to improve the
praparty or prateCt f t egeinat the Cameon enemy of the see � wea eXeminlad
over 30 years {.eter by federaL caurte af tting in Florida, in Rhoads v
Vfrgfnf~lorfde Carparation." The fesue there was whether erosion damage
ta the r esfdenti eL beech front prapsrty owned by Nr. and Hre. Rhoeds weel
caused or substanti e L {.y contributed ta by the defendants' construction of' m
seawall for a beach front high-rfee aperteent complex. The trial caurt hald
that tha defendants were nat liable ta the Rhaade i f they bui Lt the wml. l
praperLy.f The Circuit Court af' Appeals reversed the triaL court deciefon
on the basis of e deficiency g evidence that defendants hsd built the
seawall. on their awn property. Anticipating the possibi Lity that on a
ful ther tri al the Laostian ieaue might ba resolVed fn fevar af defendenta,
the Court of' Appeal.s explained that the tria{. court should then consider
"the question of' whether under Florida Lew a li ttareL landowner hea en
unquaLf f fed right to construct e seaweLL an hfs property..., and i f'
there ara quelf ffcstfons, whet they era."" Though the Cour t of AppeeLs
sefd that in view af m Lack of FLorfds cease on the wetter, it ras Leaving
it to the trial Judge ta decide ft "in ths first instance."" However,
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Court of Appeal.s provided a strong hint on where i t stood on the Psgham
doctrine, in stating:

In this instance the purpose of the wall was to improve
defendants' property, not to protect it from the "common
enemy," the sea. Katenkamp v Union ReaLty... hoLds that if
a littoraL Landowner constructs a wal.l on hie property to save
hi s property from destruction by the sea, such use of his
property i s as s matter of la» a ressonab Le use, snd
therefore, is not actionabLe even if' an sdJoining landowner's
property is damaged by the use; but if he builds the walL,
though on his own tend, to improve the property, than the use
i s not as a matter of law reasonab Le, and the court must
analyze the f~ga to reach a conclusion on the issue of
reasonab l eness.

Un the second trial the defendants again prevailed, but again the Court
of Appeals reversed the decision, both on the evidence and the Lower court's
treatment of the Liabi lity issue. On the Liabi Lity issue the Cour t of
Appeals noted that the trial cour t had "made a finding that it wss
'necessary' for defendants to bui Ld the walL to pr event erosion of their
property, that is, the beach «as eroding and a walL «as requi site to haLt
the erosion process"; but had not made en independent "finding that halting
ercelcn waa the derendente' ~cr cae tn erectt gnthe wall." In directing
the trial, court to decide on the matter, the Court of Appeal.s said:

lfith the issue of purpose decided, the case � as we see
it � will. present these issues under Florida Lsw: A Littoral.
landowner erects a seawalL on the [mean high water mark] or
landward thereof but in cLose proximity to it. Is he li sb Le
to nearby property owners whose beachfront property is damaged
by erosion caused or contributed to by the seawalL, if s
eeewal.l was necessary to protect hi s own property against
beach erosionP If not otherwise liabl.e, is he LiabLe if hi s

150, I4 7ha court then rated that the 'role in Neaaachuaatta appears to be oontreryg>
Oitine Jubilee Yacht Ot,ggh ae heldine that "a littaral owner can Cenatr net aeaealle On hia
prcNgarty wi theet liei tati on," I4

isi. S4S sac ee gsth cir iey7L

18I. Id at OIL Apparently the trial court hed eeeaed that %a earlier Court of Appeale
referenoa te the parpoea of the aemall wade it onnaceaeery for the trial court to cake
figari aye an the %ocean aneey theory Xd, Aooordiaglyg to clarify tha ai taati one the Court
ef Appeal ~ sn the aeoengr epyeal vaoetad its earli ~ r atatment on the "purpom i eeoc amj
Oraotel the trial eoggrt to deoide the ieegm, IcL



purpase was entirely or partly to improve his own property  if
the court finds that e «as such purpose!?"

As af July 15, 4982, na order had been entered ta imp Lament thedeci sian of' the Court af Appeals cal.ling for a new trial," hence RhaadsstiLL does not reveaL the Florida position on tha "common enemy" theory. Ifthe issues posed by the Court af Appeals were to be resolved in the Rhoadeor some other similar case we surmise that the tri el court woul.d read intothe Cour t af Appeals remarks strong hints that the "common enemy" theorywould not provide immunity from Liability for damage to neighboring propertyif the purpose of' the erasion control structure were to "improve" theshoreowner's property. We are Less certain of the outcome if the purposeswere found to ba bath property iapravement snd beech erosion prevention.
On facts simi Lar to those in Rhaads, where the seawall. was erected toprotect a beech fronting an apartment complex, it wouLd be di fficult far acourt ta determine whether the purpose was in «hole or in part to improvethe property f' or the construction end maintenance af the bui Lding. Sypreventing erosian of the beech the develaper «ouLd necessari l.y enhance itsvaLue to the apartment pro!eat, end in that sense improve his property.Under soma circumstances, by preventing erosion of the beech the developermight at the same time reduce the r1sk of erosian damage to his beachfrontbui lding, impLicating an "improvement" purpose in that sensa. The issue wescLeerer in Katenkamp, where it was aLLeged snd found that the purpose of thegro1ns wes tq!ring sand to the develaper 's barren beach; erosion «es not

its problem.

The Court of Appeals' first statement regarding the common enemydoctrine mey create further uncertainty if given credence at alL." Inparaphrasing the Katenkamp hoLd1ng as an invi tetian "to anaLyze the facts toreach a canclueion on the issue of reasonableness," the Court af Appealsmay have been suggesting that factors other than those eliciting the purposeof the eraeion cantraL device cauld inf Luence the decision. This «ouldbring the Judicial inqui ry cLoser to the approach adapted by the
Massachusetts court in turn«is.

Zn the second Rhoads opinion, the court noted: Subsequent to theactions af defendants upon which this eut t wss brought Florida enacted Fle.

158 ~ Zd et s~.

154. Telapherw iatarrrm u3th %chard Ralph ~ attorney far the Rhaade ptsrnt1ffa
July 1si 1888.

166, Bse supra text aacoupe«p5ae notes 141<44

15S. Sae text ecaowpanykae nota 150.
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Stat. Ann. sec 181 052 requiring e 50 foot minimum setback for all
beachfront construction." An addi ti anal subject of specuLation is the
weight, if any, this Florida Legislation might be given in Judi ci a[.
treatment af' cases in «hich the owner of a structure bui lt within the 50
toot setback tine before and presumably not subJect to the statutory
requirement erects an erosion protection device detrimentaL to adJacent
shoreland.

4 Ne» York

The issue of Liabi Li ty for damages caused by a pri vatel.y constructed
erosion control device recentLy arose an Lang IsLand in Hai trejean v Levon
Properties Corporation. In the early 19608 Levan Properties Corparation
[LevonJ purchased 525 acres af «eterfront land an Long Isl.and in the Town of
Riverhead, and in 1965 obtained 5 grant of underwater Land fr am the State
of Naw Yark and permission from the Corps of Engineers to enable it to
excavate e channeL and build two atone Jetties extending 500 feet into Long
ISLand Sound, astegsibly for the purpose of bui Lding a deep water port and
industrieL park. 6 The Town of Riverhead had granted Levon an industrial.
zoning classificetfon far the site. The Jetties were necessary to pr event
the Li ttarel. f Low of' send fram the west ta fi L l the channel. The jetti ea
»are parti aLly bui Lt in 1987 and completed in 1969. When constructed they
caused an accretion of Levan's Land to the west of the Jetties and the
erosion af. eeterfront bluffs af Naitrej san and 10 other property owners
lying immediately ta the east af the Jettias in Che Town of SouthoLd. Seven
of these neighbors had acquired their properties before 1965, three of them
after the construction of the Jetties hed begun but before they were
camplated, and one of them after their compl.ation end after tha erosion
process had begun.

In response to a 1971 order of the Corps of Engineers and a court order
obtained by the Her York State Attorney Genera[, by 1972 Levon had removed
the !gtiee and constructed 8 sand by-pass feei Lity ta restore the eroded
sand. Ha»ever, because of conditions crested when the Jettiee «ere fn

188 548 Rhl et BI%4 nota 5

158 87 A92d 808 448 NY82d 45 [Sd Oep't 1882! ~ aff'd 57 NY2d 802 455 NY52d 753 442

Stid $2f4 [1882K The facts recited hers are token frau the briefs to tha Appellate aivtelom
the trial court Heuarandua of Hr, tusttce Satslsy [the Supreue Cour@ Suffolk Countyi Deceubar.
22I 18Mj [the Tidal Court Heeerenduu!> end the pleadings,

188. plaintiffs argued that is vim ef the t!sited depth of the chamuel ~ 12 facy 'no deep

rater harbor far ocean SeinS ships uso ever contemplated," snd the aentire plan see to bs
eNHng sere than a cover far e sand afninS operatton.~ Pletnttffa' Appellate Nvteton Brief
7e
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piece, the erosion continued end caused the bluffs to coL[epse."

Mei trej een snd the ten other owners sued Levon. The Mei trej een
complaint eLLeged the corrrrnieeion af e npubLic nuisance," but in briefing
hie cese the Meitrejeen attorney invoked "privete nuisence" theory." In
constructing his case on those feeturee of nui eence Lew, Meitrejean'6
attorney argued that the interference frith pl einti ff6' use of thei r Lends

162. TrfsL Court Hamorandum 2.

183. Plaintiffs' AppeLlate Division 6rfaf, Pbfnt ZL Nuisance Lsw covers two different
su~folds of tort Lfabilftys �] "public nuisances" an "unreasonable interfaranca with a rfght
common ta tha genaraL public," and vindicated through action taken by a public official, or
under same circumstances by a specfally eggrfsved private party; and �] "private nufsancesg a
"nontrespessory invasion af another'a interest fn the private use and erL]oyment of Lend." 4
Restetaaent [second[ of Torso sane sgfg sg12 [fsrs[. "o nuf ennea fe an ~fterrerenoa ~ 1th the
fnteraat fn the private uae and errjayment af the Lands and dasa not require fntarferenca with
tha possession... ~ Zn prfvata nuf eence an fntentfonal fntsrfarancs wfth the plafntftfss uss

' tl'
LfabfLi ty." Ids comment 101<02 [empasf e added!. 'Osspf te early private nuf eence cacaos
which apparently assumed that the defendant wae str fctly Liablar today it fs recognized that
one fs subject to Lisbil f ty for e pr fvate nuf eence if his conduct 1 a a Legal cause of the
invasion of the interest 1 n the private uee and arL] oyment' af l.and end such invasion f e [1]
~[tent[sue and ~narcose h ~, [2[ neglfgent or reek[en» or [2[ eotfonehl ~ under ttla rules
govsrnf ng lfabf Lity f' or abnormally dangerous oonditfana or actfvf ties...." Copart
Induetr fess Inca V COnaOLfdated EdiaOn Company af NSW Yarks In~ 41 NY2d 8842 6892 394 NYS2d
189s 172 [1877] [emphasis added!f and sse 4 ffestatament [8econd! of Torte sec 822 [1978]. The
fnvasfan fs fntantianeL if it fe e result of "acts for the purpaae of causing it" or the actor
"knows that 1 t is resulting ar i ~ substsntfally certain to resuLt from his canduct." Zd
sec 825. The fntantfonal invasion fs "unreasonable" ff "[s! the gr'svfty of the harm outweighs
the utility of the actargs canduot, ar  b] the harm caused by the conduct fa serious snd the
ffnancf aL burden af oompensatfng for this and eimfLsr here to other s would nat make the
conti nuatfon of the conduct nat feasible," Id eeo 828 To be actfoneble the harm suffered by
ths aggrieved landowner must be "afgnfficants" meaning something "mora than slf ght
fncanvani ence or petty annoyance," Id sec 821F, and comments Factors to be considered fn
determining the gravity of the harm fnoLude tha extent and aharacter of the hera invoLvad; "the
aoofal value that the f.aw attaches to the type of uae or erl]ayment invaded"f the "suitability
of the particular use or sqfoyment invaded to the character of the locality"; and "the burden
on the persan harmed of avofdfng harm." Zd sec 827. Factors frnrolved in determining the
utilf ty af the conduct fncluda "[e! tha soci al value that the Law attaches to the primary
purpose of the conductl  b! the suf tebi L i ty of the conduct ta the character of the local i ty;
and [c! the imprsctf csbi Li ty of pr avantf ng or evoidf ng the 1 nvaeion," Id sec 828. Other
oonsideratfona entering into the weighing af gravfty snd utiLfty are the motive of the actor
[dfd he mean ta hsrm the athars ar dfd he sct "contrary to comaon standards af decency"! [id
ssc 928]f whether the harm ie "severs snd greeter thsn the other shouLd be requfred to beer
without compensation"  fd sec 829A!f whether the fnvaafan could have bean avafdad by the actor
«ftbout undue hardship [fd seo 630]f and the reLative suitability of the actor's conduct and
invaded fnterest to the character of the Localf ty  fd aec 831!,
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«ae aigni ficent [including the deetructian af substantiaL uplands snd the
coat of' saving dwellings farther from the shores!; intent «ae demonstrated
by the f'act that in arresting the movement af' sand Levon waa bound ta know
that the beaches to the east wouLd ba sterVed and Would IeCede; and the
record sustained the unreasonabLeneea of Levon'e conduct, incLuding the
facts that ievon did nothing ta repLenish the starved east beach, and that
ita real objective was to mine and seal the sand accumuLated on the updrift
aide of the wast Jetty.

The action waa tried before a Jury on counts of nuisance end
negligence, and the court awarded campeneatory and puniti~e danegea to
KeitreJean and the ten other owners of eroded property."6 There is na
way ef telling which of the factors «eighad most eigni fi cantly in the
detareination of unreasonabLeness, because that general issue was decided by
the Jury with no specificatian of findings on which the decision wae based.

Levan appeaLed. The principaL issues an appeal were whether the
Jetties had in fact caused the erosion, and whether it «ea error for the
trial court to et.low punitive damages. The AppeLlate Division upheLd the
ceuaee of action for nuisance and negligence and the award of compensatory
damages, !p dismissed the claim for punitive damages. The Court of AppeaLs
sf f i read.

As in Jubilee Yacht Club, the court did not mentian the "cammon enemy"
theory. The defendants in Levon did not plead or argue the point.

5. Summery af the Cases

The f'e» cases we have found and reported on the subject suggest that
there is not much l.eft of the Paghsm doctrine allowing the owner of ocean

164. Pln5ntiffel' Appellate Oiviaion Brief 2~f.

185. Canpaneatn~ dosages ers thon eserdad to e plaintiff for due eanpeneation for

iaiary, Pun5t1ve danegee ara thnee mardad to s pla1etiff 1n exoeee of due cnapsnastton te
pne5eh tha defendant,

'IS8. 1ha danegas wars 5n fact payable by ths Cur tiewsr5sht Carporet5aq which aoquirad aa
85 1wtsrast 1n and Later sargad n1th lpga~ and wea assed ea s ccttfafaadant 1n th ~ action,
%n jury «as abl ~ to 'cana5dor Leven and Curtien.aright ee cne end the eorm,' Plaintiffs
lpyallata 01v1a5on Brief 7.

147 ~ Ihsxra ate 15L 3ho jsry had aaerdsd S1savOM 1a aonpaneatory denegee to be shared
hy the %9 plefntfffer and punitive danngea of 86 ~ illion. One plaintiff cleinsd that ht ~ share
ef 51 ~ danegaa would nnt pay for the eeet of renoving hie houeav nh5ch ass loft in a pre+riess
position shore thn eroded blaffe. Sae peal Snllotr Ny NUyrOOO Niaunderetondinlh Nmodoyr
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coastal. Land to protect his property against the cammon enemy of the sea
without respons1bility for damage ta his neighbors.

Massachusetts hes repudi eted the doctrine altogether, preferring the
less rigid "reasonable use" approach applied in dec1ding eneLogoue
situations involving awners of river shoralends." This aLLows the court
to consider a Lar ge variety of circumstances of the par ti esf 61mi Lar to
those commonLy considered in deciding causes of actian based on nui sanca
law.

In the Celifornia Ketenkemp case the caurts resorted to the rhetoric,
if' not the substance, of common enemy theory, but the circumstances
permitted the courts to resolve tha case an the basis of the Pagham doctrine
exception exposing a shareowner to liability to his neighbors if h1sggrpaseis improvement of his property rather then erosion protection." The
difficulty of separating out the two purposes indicates that the occasions
For granting immunity under the Pagham doctr1ne ere bound to be rare.

The federal courts have had an opportuni ty to declare FLorida law on
questions of epplicebi l1ty of the Pagham doctrine but have not done so,other then to suII~IIst subtly that they mi ght fol low the Lead of the
Ca L i f o rni a caur ts.

In the one New York ceae uncovered, the courts did not bring the Paghem
doctrine into their d1scussion. " The fact that the courts appeared to be
pursuing reasonable use inqui ries 1n deciding a cause of action for nuisance
may be ev1dencs that had the defendants asserted the Pagham defense, the
courts might have rejected it Just as the Massachusetts cour t did.

Thus «a can only speculate on the extent, if any, to which modern
American courts will embrace the reasoning of Paghem in acean shore erosion
protection situations. In doing so, ws must look more closely et policy
considerations that may influence the direction the courts may take.

V. Ths 'Coamom Knemyw Factor im the Development of
Doctrines Sovmrniog Other Fields of Mater Lmm

The essence of nuisance law based on intentional acta, ae reveaLed by
Maitrejsan, ia e ruLe of reason. 'Ne now seek enlightenment from other

iaaf SOO di OCQOa'low Of Locals V LiLLyy Sapre CeXt SocCIQps+'Iwa eoS0$188+44

189, sos Coeaooiow of Xotowbaep r uNlow ReaLty ~ supra text oecespe~iwg notes 14y-

5?a. See the dioceoaion af Roads v VirgiwiWLorfdo Oerporotloy supra text ooclwponritg
notes 1~5L

871 Soo tbe d4oaeeoion of Neitrgoon v LeNoa properties CorperoeioW supra text
~ oempawylwa eeae 1$&ly.



branches of water Law appLied in Litigations over similar uses of erosion
prevention devices, where the decisions ere based ei Cher on a rule of' a
reason or on some Less f Lexibla doctrine. The purpose of the search is to
Look for policy underpinnings that might be reLevant here. The utility of
the analogiae fs suggested by the easy transferabi Lity of doctrine from one
setting to another. This is i LLustrated by the Liberal borrowing of the
Haseaohusetts gourt in Lummia of rules pertaining to surface waters and
wateroourses, and, in reverse, by the extension in some states of e17

Paghem common enemy doctrine to surface water and watercourse problems.~~
The nuisance chapter of the Restatement [Second] of Torte includes

invasions of inCerests in the use and enJoymant of' Land resulting from water
pol]ution or interference with tha flow of surface «aters." In addition,
the Restatement contains a speci el chapter on Cor t li abi li Cy ari sing from
interference «1th the uae of «stere It deals with the common Law rules
govern!op the henef total use of strauss, lakes, ground eater and surfsoe
meter, but not the use of lands on the shores of sees and oceans.1

Justification for the separate treatment of the inland situations is found
in the fact that " c!srtain prinoip],as applicable to controver sias invoLving
the use of' water and the determination of the persons anti tied to its uee
end enjoymanC are pecuLi sr Co those controver si asos eapeci a L ly factors
arising from "integfypandent, simultaneous and successive uses of water" by
di f f a rent pa rsone.

In ita treatment of water rights in inland Locations, the Reatateaant
 Second! of Torte divides waters into three categories based on thai I
source: surface water, watercourses and takes, and ground water, The
Restatement acknowledges, but does not daaL with, a fourth category, "flood
water.si 8

17L 386 kaas 41g AS ksld et 11IL

178. Sse eapra text aogsgepegwfne ggctaa 17~ infra, Igg perhaps ths Only laa rgeim
~ rtiole diaovesigtg the issue Of lieb1li ty tO e nei ehbcr fOr daeeee sauced by priVately
soeatracted oseatal creates protecttagt devfceeg the author appeared to aaauee that the 'ccsese

essay dootrinegv cher ~ it ia favoredg eppliaa alih» to ocean and river shorelines and aerfece
ee~ Nildrethg Ooaatel Ihtarel Hazards kanayseegttg 68 Or L Rev 201, 210 �8%],

174, I Haatetaeaat  Semgad! ef Tor te mea 83&48 f1879] ~

17$, Idg chapter I1 ~
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A. Wrfmce Mater s

The Restatement [Second! of Torte defines "surface wager" as "wager
from rai n, melting snaw, springs or seepage, or detached from eubsidi ng
f l.oods, that Lies ar f lowe on tha surface of the earth but does nat form e
pert of a watercourse or lake.n But the Restatement defini tian hes been
cri ti cized For basing the classification an the origin of the surface
water:

[I}n the final ene Lysis the courts treat aa surface water
Chose waters whi ch do not fi t w i thi n any other legal
o Lessi ficati on of water .. ~ ~ [A} better understanding af
the nature of surface raCer may be hed... by di acuasing
whet i t is not."80

The Nlaesachusetta court in Lummis took the l.sad f rom sur f sce eater 81
diversion ceaea in estabLi shing a ruLe of reasonableness for determining
whether e landowner i a l,i able fog damages to 4 neighbor from the bui Lding af
e groin an oceanfront property.

Three di fferent approaches have been adopted by Amer< csn courts i it
deci ding contr oversi ea over damage inf Li ct ed on adjoining land by act e
effecting the flow of surface «stere, applying [1! the civi l. Lew or naturmLf Low theory, �! the common enemy rul.e, or [3! the reaaoneb Le uee ruLe."

The ci vi l. Law rule 1 a that a landowner has a duty to recei ve surface
flows i'rom above his Land, and a corresponding right to have the water f Low

'178 4 Rsototsaont [Second! or rorto ~ 545 [1878! ~

1M Rslonsy end Plsgsrr Qiffueed Surfeos Watsrt Soourgo nr Bounty' B Hot Returnee J 72r
78 [1858!. 1hsss noaaontetors f wor ~ considerably breeder definition of ~aarfoos eotervs
inuludtng not only rotors in ~ diffused state [ooaporting stth the Reotstaaont [Ssoond} of
Torte deft niNonJ but oleo puddles snd ponds ri& nn outlstr a Marsh or swoop shish i o notphysioally connected to ~ lake or stress by ersn oooasiorml werfloaer snd "flood eaters whish
~ ntirsly loan their sonnsotion with ~ leho or strsaa ~ ~ snd ssttl ~ in los plsoea" Id ae74-75 And eee 5 Waters ~ nd Water Rights 4$ [L L O.srkr odr 1872! [noah of rsrtow relace
oiled hereof'ter ss Waters snd Water RighteL

181 ~ We refer here to esrfeos enterer aoaati ass doenribod ne diffused surface asterey Oe
defined in section 848 of ths Rsstmtmeat [Sssaadl of Torte noted earlier [ eater fr os rain<~ siting onoee springe or esspegee or doteshsd fry esboiding floods, that lise or flows oa the
esrfsos Df the sorer but dace Iloe for% a pert of s wstofneufso er Qekgp

188 ~ 8% Ross 41' 488 igld ot 114L

18$. Reviewed in 5 pewell on Reel property, pere 788 et seq [Rohen rsv od 10%}B
annotetionr Redorn Statue ef Rules Scorning gnterfaronoe with Drainage of Serf ceo Water~ gg



from his land to lend below it. This gives him a right of action if another
party alters natural, canditiOns and Causes eater to ba dischal gad upan hia
land in a different manner or greater quantity then would happen under the
naturaL conditions." The courts in a number of states have modified their
eppliceticn Of the CiviL La» rule in particuLar typee of aituationa. SOIne
substitute the common enemy rul.e in urban areas where intensive use of the
Land creates conditions in which it is virtualLy impossible not tc interfere
with natural drainage. Others propound a "good husbandry" rule, permitting
tha OWner Of upper Land to aCCelerate the natural, dlainaga by suCh syatem ae
might ba justified by good hu!lgndr y, so long as the f Loss of water i s not
diverted from ita natural path.

The kew York courts have rejected the civil Law rule.

In perhaps ita earliest American formulation, the common enemy ruLe wes
expressed over e century ago by the Massachusetts court in gannon v
Hargadon, as follows:

The light Of' an oener Of Land tO OCcupy and improve it in such
manner end for such purposes as he may see fit, ei ther by
changing the surf'ace or the erection of' bui l.dinge or other
Structurea theleon, ia nct reatricted Or modif'ied by the fact
that hfs own lend is eo situated with reference to that of
adjoining owners that an alteration in the mode of its
improvement or occupation in any portion of' it wi l. l causa
«ster, which may accumulate thereon by reins and snows faLl.ing
on its surface or flowing on to it over the surface cf
adjacent lots, either to stand in unusual. quantities on other
adjacent lends, or pass into and over the same in greater
qeantlgea or tn other d1reot1one than they acre accootooed to
f Low.

AUSd 1188 {1978!l 3 Tiffessys The Lm cf ReeL Property mce 74l et' eaq f3d ed 4988!g Klcycst aed
NoCtores interference cite sssrfece metered 24 Sion L Rex 881 [1840! doited hereafter ea Klayca
ead HCClore! g 1 eaters ead aeter Ri gh to 800 et eeq, end 8 Zd. chapter 28; Comment, The
APPticetlea of Serfec» Water Rulea ie Urban Areee, 42 No L Rev 76 [1877!l Hetoney and Plagery
Oiffeeed SerfeS» WetarS Sccerge or Selestyf 18 Net Reeearoee J 72 �888!.

184 1 'Cetera end water Rfgbte SeL

AalmtetIoeo Nederyy 8tetee Of Ibslee SOVernlsto Iaterferenoe et th Orelnage Of Surfme
amtN'er 88 ALRSd 11 ggs 12l1 l go 1 21 5 �878!a

188a Serlsley v ailcoxs % iNY 14I [188I!.
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The caurts adopting thi s rule appear to have regarded i t ae a logical
extensian of the Paghem doctrine "to th~ peters of Large navigable American
rivers subject to extensive overf'Lowe." 9

Zn the first test of the issue before it, the New York Court of Appeals
in BarkLay v Wi Lcox f'oL lowed Massachusetts in embracing the common enemy
doctrine in preference to the ci v i l 'law doctrine." Except for
modifications in particuLar situations, the New York courts have not wavered
from that position. The Court of Appeals ~ndorsed the Berkley position in
1959 in Kossoff v Rathgeb-Welsh Inc.," end in 1867 in Buffel,o Sewer
Autho ri ty v Town of Cheektor age."

One of' the modificati ons, recognized in BarkLey, withholds the immunity
of' the common enemy rule from a landawner who coLLacts then casts surface
water onta his neighbor's land by means of drains, ditches or other
artif'ici aL means, far there "is a manifest distinction between casting waterupon another'a Lend, and preventing the f Low of surface water uporI yourawn.o The AppeLLate Division in Musemeci v State af' New York ~ read the
collect and discharge exception as being pert of a broader exceptian
incorporating the maxim "sic utere" and ite coraLLergcancept of negLigence
or I.eck of due care inta the common enemy doctrine. By inference, it im1

arguable that whether or not the defendant'e improvement uses ertifici el
means to cast the surface waters onto his neighbor's l.end, he may be Liable
to the neighbor if the improvement is carried out negligently.~ A

188 Laob v Racleeatian Di strict Ho. 1oe, 7S cal 1R5, 14 P 925 828 �887] ~

128. 88 NY 140 [1981!

1%I 3 NY2d 588, 170 NY82d 788 142 INE?d 122 In Kossoff, Judge Van Voorhi ~ referred te
the coaean anaey *attica of Ssrklay eo "tha cocoon laa adopted fn thi ~ State,' Id et 589q 170
IIYSRd at 788> 149 NRd at 124 Bass Nori ters eeeert that the rule ia not supported by English
~ sth0ri typ and h eve thor sf or e conc Luded tbe t csl l lng th a ' oae eo n a noe y' rul. a the ' commas L aw'
rul ~ 1 ~ eislsedinp end erroneous.' Ninyoo and Nccluro 88L
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related, if not the sama, Lfmftfng rule stipulates that Chs improvement must
ba "made in pail f'af th to fft the property to same rational. use ta which itis adapted." These quaLificatf one of the common enemy doctrine areefmply edaptatfans af the "improper works" and "bad faith" caveats expressedf n Pegh am.

The New York Caurt of AppeaLs, Like others subscribing ta the commonenemy doctrine, found Justification both fn f1! a tradi tionat. conceptfon afthe nature ai' Land awnerehi p, noting that a l.though the result 1 e CofnteI'fere With natural. laws, the interference "f s Justi f'f ed, bsoause tha
general. Lew of society is, that the owner af Land has fuL L dominion overWhat fe aboVe, upon Or beL~III the surface, and the owner... fa exercfsingmerely s leal right"; and [2! a pub l 1 c pal icy f'evarf ng I anddev elopment.

Courts preferring the reasonable use rule look st aL L the circumstancesta determfne whether the action of e Landowner who fnterferaa with theneturaL 9Law of surf'ace water fs reasaneble. As summarized in a Leading NewHampahf re csee, the circumstances to be considered would include "the nature
and importance of the improvements sought to be made, the extent of' theinterference with the water, and the amount. of inJ ury dane to the otherLandowners ss compared «f th the ve t.ue of such f mpraveeenta.""

In Ifaasechuaette, the CI'cation af' eXCeptiOne to aVOid the rigidiCy Ofthe camman enemy and cf vfl law rules paved the way for the announcement byeix concurring Justices fn Tucker v Bedoisn that from that time an they
would ebandan the camman enemy doctrine and adapt the reasonable use
approach. Nr. Juetf ce Keplan, writing f'ar the group, explained:

In practice end spplfcatfan, Chen, if noC fn terms, bath
rvLes tended fn some degree Co reach a plane of' reason. StiLL
Che farmuLery statements on either efde canfused the f sauce
and impaired ths raeulCe. Tharei'are, wi Ch encauragement f'ram
campetent scholars, a respectable number of caurts over the
@mat ChfrCy years end more have abandoned the poler positfane
and adapted, instead, e "reasonable use" standard which
ntraduceef f n Che resolution of quarreLa between landowners

1&. Ãueeeecf ~ aupra note f88r 4I NN?d at PN, 35f lnR?d at 215.
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about surface waters, the considerations typi ce l of tha Lew of
private nuisance. Qn such l,ines the question was treated
the Restatement of Tor ts as promuLgeted in 1939.~

4 Naw York trial. court Judge argued for a similar awf tch in this
to the concept of reasonable use in uphoLding tha sufficiency of a oomplm "
alleging damages from surface water runoff, after observing that the "Qr>» "
of urban areas, as well as other ecologicaL and socio-economic facto"s
aff'acting water rights, have riddled the common enemy and the ci vi Lapproaches with numerou~ exceptions,... [which! have all but obLitmrete4
the main princi p Les." " Though af firming the ho Lding, the Appal late
Divf sion observed that the matter was governed by the rational.a set for th ~>
Kossoff v Rathgeb-Wal.sh, suggesting that i t was not advoca ti rrg
abandonment of the common enemy doctrine in Naw York.

B. Liab1Lity far XItterfmreoce With the
Remmortebl.m Bee Of WetercOmrsea

The Restatement  Second! of Torte defines a "watercourse" ae o "stream
of water of natural origin, flowing constantly ar recurrently on the surfacm
Of the earth in a reaeOnably dafioi ta naturaL channel," and incLuding
"springs lakes or marshes in which a stream originates or through which
Floes." The Restatement r egards "flood channel,s" as par t of a
watercourse, explainingt

8OO. 878 Hase 907, N7-18, 884 NISd 11% 1885 [1878!. %s sucoeear eect1on BSS of tha
Restatement uf Torte states that en "Invae1on of ons' ~ interest In tha use and en! oyaent of
lend resulting froa snathsr'e Interferssce with ths flea cf surface eater aay rarnat5tuta
nuisance+ under standard "resmrnebl ~ ua" or negl5gencs rules In nu1sencs l,sa, 4 Raatataaant
 Bscond! nf Torte [1879!. Cf section Na sf the Rsstetsaent [second! of Tertst Tha po~amtr
ef lend Is rsrt eabf ect to Liability for e uee of surface aeter en hi ~ lend that Intarfarea wIth
another Perse' ~ uee ef the rstsrs unless the use I ~ sade for ths Pr1 aery PurPoaa of
the hera." The Rsetetaaent' ~ reporter ~ ola1a Oat th5 ~ rsl ~ "Is e orfetell Izat5on of
Pr5noIPle ef reasonable uee generally ePPL isebls to the uee sf l»d" Although ths
Reetateaends definit1on ef the tera see ef rater fsr the purposes of esctIan 1854 Includes
"Iapoundasrv4~ sh1ch sauld appear ts eabrsns dlverarrrn sr capture bf dsas er' simILee' atrzoturae
interfering with the floe cf surface aeter rasultIng 1n the Invasion of e ns5ghjbos s
Mst5sn Na relates tn tha hasefiaIeV uea ef aurfera ~ Ster4 ssy far Maaareial
rather 1jlen to the rePel ling or Surface Satare Co the detr1aerrt Of Otharsl aec 887 ~mant ~

0 S84 coaaente b end oi
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Soma streams have over f Law or f Lood charms Ls that carry the
excess rater af the stream during high water or flaod periods.
llheo flood channels sra reasonably def'inite and water f Lowe in
them in times of ordinary fLoods, they are part of the
watercourse end are subject ta the ruLes governing
«etercourses even though they are af LittLe uae other than to
carry flood water and there are considerable periods af time
between fLoode when the channels are dry.

This is sn appropriate place to introduce a term af art usuaLLy
associated with the Lsw of watercoureee, the term "riparian." The
Restatement  Second! of Torte uses the term "riparian" in a broad sense in
referring to Lands or owners of lands on the shores of Lakes, se wel.l es afrivers and strsewe  watsrcoursss!. The Restatement prefers to empl.oy the
tare "tittoraL" in referring "to Lands adjacent to eeaa end oceans."Generally, however, the tern "littoral" je used ta describe the shares ar
shereownere an Lakes as well sa on sess.

The principles of the l.ew of watercoursee are shaped by nature and man.
Their variations ere baaed on the Locations and cherecterf eti ce af
pel ticular types of watercoursas, and by the functions of the channel,ed
water in serving mankind, ref'Lecting in turn the soci al and economic
conditians in which the functionaries operate.

From Roman times to the present, under ths civiL Law and then the
common lew:

[R3unning eater, unrestrained in i ts natural course, belongs
to the negative community and is nobody'8 property; its
particles or aggregate drops, in specie or as e substance,
being autside the domain of' what cen constitute property; just
ae no ane cen be said to awn the eir, the sea water, the rein
ar the clouds or the moon or stars, or the peart. st the bottom
of the sea, the wild animals in the i'oreet, or the very f'ieh
swimming at Large in the running stream itseLf. [And though
the] corpus of naturally running ester is... not the
subject of private ownership, the l,ew recognizes nsvsrthel.eae

804 Id, oooaent f.
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a very substantial, right in i ts use and f low, � the right to
have the liquid flow end to use it, which the law cell.s the
"usufructuary right," ar the "water right." The law of
watercoureea consists of the rules governing thi a r i ght of'
flow and use ~Og

Defined as e right of flow and use rather than as a right of ownership
of the water iteeLf, the nature af the legal interests of the riparian
Lendawners in the water hae been subject ta change aver time es social and
eaanomic condi ti one alter the nature and extent of the need for the t f Low
end use. These changes, in turn, have influenced the development of
rules governing the interference by ane riparian owner with the use of water
by others. In the eer ly, predominantly agri culture soci ety af England,
waters were used mainly for domestic purposes end for running small milLs-
Litigations over canflicte among riparian owners were relatively few. The
decisions in some early cases turned on whether a particular owner's rights
had evolved from anci ent usage, giving him a prescriptive right. Others
seemed to be based an e rule of first user, whi le still other deciaians
invoked the "sic utars" principle that one may nat so use hie property as to
injure others. Litigation over «ster use increased with the advent of the
InduetriaL Revolution because industrialization required greaCer uae af
water for pawering machinery end resuLted in increased poLLution probLeme.
Thus it 'led to the development by the English courts of the "natural f Lo»
theory," under which:

[T]he primary or fundamental right of each riparian proprietor
af' e watercourse is ta have the body of water flaw ee i t wae
wont ta fla» in nature, qualified onLy by the privilege of'
each ta make limited uses of' the water... ~ In the eer Ly
days of the Industrial Revolutian when many mills end
factoriee were powered by water, the doctrine served e very
uti litarien purpose as it passed the water down from one miLL
dem to the next. In today's economy it is not uti LiCarian and
prahibi ta many benefiCiaL uSes of water although those uaaamay ba causing no one any harm and elthaugh the water wouLd
run to weete if nat eO ueed.2" O

SÃ}. Nial. Hennins Weter, 58 HarV L Rev 1IS, 1~ 	$N! ~
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Emphasis on a policy of proeoting tha baneffciaL use of water resources
has led to the adoption of the reasonable uae rule by most American courts,
though some natural flow l.anguage may be found in the opinions. As
expressed in the Restatement  Second! af Torte, the reasonable use rule
declerem that a "riparian proprietor is subject to Liebi l.ity far reeking an
unreasonable use af the water of a watercourse or Lake that causes herra to
another rfperfan proprietor'e reesanable use of water or his Land."

The New York courts have adopted that approach,g" and the New York
l agf cloture has codifi ed i t. Sectf on 15-0701L1! of the Envi ronmenta L
Conservation Law provides in pert:

An alteration [whether or nat it causes water ta cover or
pereeete lend prevfously dry! in the natural. flow, quanti ty,
qualf ty or condition of' a naturaL «atarcouree or Lake sf tuated
in thfs state and either on or below the surface of the earth,
effected by the uee ei ther on or of'f riparian Land,
wfthdrawet., fmpaundment, or obstruction of the water in such
watercourse or lake, or by the addi tian of water thereto, or
by changes f n the banks, bed, course or other physical
characterfstfcs of such watercourse ar lake, ie reasonabLe end
Lawful es egafnst any person... having an interest fn such
watercourse or Lake, unless such alteration fs causing here to
hfe or/!, or would cause hfm or it immediate harm if end when
begun.

The statute defines "here" in thi s context to mean interference with
the complafnfng party's use of water or enjoyment of rfperian land, whether
Or nat reaul ting in meaaurable ffnencf al laas; and, whether Or nOt such
tnterfersnce t s faunde "d,screech n ths sarket vaLue of the ccsptet nf nLL
party's interest in rfperien land.

The plaseachusetts cour t fn Lummfa coul.d find "no sound reason for
imposing the ablfgetfon af reasonable uae an riparian owners, while
permittfrIg Littoral. OWnera ta uae thefr prOperty wfthaut any Lfmftatfana,"

Sfi ~ Vol l eaa gao. AfLd eee section goals LIetiftg factore deteraIning the raaeoeebleneea
of aea lhn tateite of aoae aaetern etateef ieapoading to partfcoLer eater conditIone and oeea
ef that reSIone have deveLoped yat another theory, the theory of eprIor appropriation" raetIeg
en tha PiiaeIPLee that beaeficial ade Of Water Ie the baeIe Of the right to uae Waters end
that priority of aae I ~ the beefs of tha dIrieion of aeter between epproprfetore when there Ie
mt amegh for eL4" Xde Zatrodoctery Note aad Soope Note to Rapter l1, at 213.
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end, accordingly, proceeded to sgp Ly the reasonab le uee ru Le to the
oceanfrant situation before it. The court cited section 8SO af the
Restatement  Second] of Torte subjecting s riparian owner to lisbii,i ty far~ ~n use af eater of a watercourse to the detriment of another riparian
owner. The court seem ed to over I ook the di sti net i on bet w esn the
defendant's use of stream waters for his own benefit snd his sct of turning
ths water away to prevent damage ta his Lend � s nonuse rather than e uss
of the water. For the purposes af section 650, the Restatement defines the
term "use of water" as incLuding "both s direct uti lization of ths wateritself by gjfpdrswaL ot impoundment and the use end enjoymsnt of the water
in pt,sce." In commenting an the provisions of section 850A, Listing
factors for determining the reasonableness af the use of water, the
Restatement states that a "reasonable uss must be one that is bsnsficig. and
that futfills same significant ar worthwhi Ls human need or desire"
hardly a description af the action taken by a ehoreowner ta prevent the
eater fram harming his proper ty.

The distinction was made in Gsrr i ah v CLough, an early Hsw Hampshire
cess, where the issue was «hsthsr the owner of Land slang a stream who
bui Lt e breakwater  " in the nature of' s dem" ! ta prevent erosion af his
Land would be liable far injury to s neighbor 's lend. Rejecting the
argument that the doctrine af reasonable use of stream eaters applied end
that the defendant's "use af measures for self-protection" were reasonable,
the court abeerved:

This doctrine af reasanable use sa applied to
watercourses, is applied Bo far as we know, only ta s ~u of
the rater in some ordinary end common sense. But in this
cess, defendant made no uss af the water an his land, but wsssimply trying to prevent the «ster fram destroying his
lend.

If the analogy ta the watercaurse reasonsbLe use doctrine ia nat spt,
aur attention should be directed ta cases dealing not with the reasonable

Ne ~ SW llaee 41I 429 NRd at 114L
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uae of' friendLy waters, but with measures taken by shoreowners forprotection against hoetiLa waters,

C. Protection Against FLooding from Overf Lowing Streams
FoLlowing the development of' different doctrines applicable to thefaterfarenca with the flow of watercoursea and surface waters, the courtswere confronted «ith the question whether i'loud waters overflowing thenature Pacha of etresae should be clessi fied ss watercourses or surfacewaters. The prob lee is coaplicated by the differing characteristics ofsuch flood waters. We have noted one category recognized by the Restatement Second! of Torte, waters from ordinary floods cantained wi thin reasonablydefinite overflow or fLoad channels of' a watercourse and deemed to be partof it. Another category of flood waters from streams regarded by theRestatement as constituting wstercoursas includaa new channaLs cut in timecf' fLood or through ather forces cf' nature, that have been allowed to existfor same time, and where persona aff'ected by the changed canditions wouLd beharmed by a restoretian of former condi tions. We are Lef't wi th theproblem of' classi fying stream ovarf Lowe from ordinary fl.cods that do natproduce new channeLs. They are described by baloney and PLager ae "floodwaters which entireLy Lass their connection with a lake or stream and spreadomt aver pa ad/of ning country and settle in Low places and beep@stagnant," and are classified by the authors as "surface waters."

Tha reference in the Restatement  Second! of Torte to overfLow watersin times of ordinary f'Lood, contained wi thin the f Load channeLs of ewatercourse, raises the questions whether overf'Lowe reaching beyond suchchannels era necaasariLy deemed to ba extraordinary, and if so whetherextraordinary f'loads warrant speciaL Legal. analysis and treatment. "Anextraortfinary fLood is one which is not f'oraahadowad by the usual. course ofnature, and ie of' such magnitude and destructiveness aa cauLd not have been
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enticipeted or provided against by the exercise af ardinmry forseight- H226
An extraordinary flood hae also been seen to ba tantamount to an "sct Df
God," whi ch, "in its Legs L sensa, appli ee an[y to events in nature ea
extraordinary that the history of climatic yaristiona snd other cong!!iona
in the parti euler lace Lity affords na reeeonabls warning of' them At
least one court hae reasoned that "[i]mplicit in the defini tion of fLood
«stere ie the element of' abnormality; they are flood waters because af their
escape from the usuaL channel.e under candi tiane «hi ch do riot ordinari ly
occu II ty22B

The Paghem dictum Left ite mark an American Law governing the rights
and Liebi li ties of nei ghboring owners af land eLang the shares of inland
rivers, though not without varying degrees af madifiretion in the various
states.

The majority rule in America, faLlowing the Lead of' the English
courts, Limits the operation of the Pegham dactrine in ite application to
floodratere of rivers. Reviewing both civi t. and common Lew precedents,
Chief Justice White stated, in Cubbine v !Iieeieeippi River Commission, that
although the right of ripmrian owners to uninterrupted f Low of eaters is
uni vereeL ly accepted,

e Limitation ta the rule «as aLso uni vereel ly recognized by
«hich individuals in case af accidentat. or extreordinary
floods were entitled to erect such warke ae would protect them
from the consequences of the flood by restraining the same,
end that nO other riparian awneI' Wee entitled to compLein of
such ection upon the ground of injury infLi cted thereby
because aLL, es the result of the accidental and extraordinary
candition, «ere sntitLed to the enjoyment of the common right
to construct works for their own pratection.
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Chief Justice Whi te'a statement suggests that a riparian owner mey be
relieved of Liability for damages f'rom extraardinary flood waters caused by
the protective structure, whether ar nat the structure obstructs or diverts
the natural Plow of the stream. However, elsewhere in his opinion he nates
e Limitation an the Limitation in stating that the structures may "noT
encroach upon the natur al. bed of the «etef courses."~"

The queetiane whether end to what extent the Common enemy dOCtline
should be applied in river situations has been the subject af considerable
li ti gati on in CaLi forni a. In one of The eerli est Cali forni a cases on the
point, in en action against a public reel.emation distr ict for damages
resulting from the bui lding of f Load control l,evees e Long the Sacramento
River, the court resorted to the analogy of sea waters. Based on its
reading of Pegham and previaus applicetian of the Pagham dictum to
cantroversies over the buiLding of leveee to cantein the Mississippi River,
the court cancLuded: "Logically, this principl.e waul.d seem to be epplicebLe
to the waters of large navigable American rivers subject to extensive
averf lowe." In i ts broadest formulation, expressed by the same court
more recently in Clement v State RecLamation Board, Sacramento San Joaquin
Drainage District, the rule is said to hold:

O']he flood eaters af a natural. wetercaurse era a common enemy
against which the owner af land subject to averflo» by those
«stere mey protect his lend by the erection af defensive
barriers, and... he is not liable f' or damage caused to
Lower and adjoi~ing lands by ths exclusion af the flood waters
from hie own propert~ even though the damage ta other l.ands
is increased thereby.

881 ~ Id at 886> quieting free Deaalcabe, L 1 Code de Alluvicnibua.
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Subsequentl.y, the caur t in Beckley v Reclamatian Board of the State
or Ca li forni e took note of cr1 tici sm of the Pagham doctrine es applied to
flood protection activi ties of the state, signaling a potentiaL relaxation
of' the doctrine in California end movement torrard a mora flexibLe ruLe af
reason. Ae in eerl1er cases, Beckley sought damages from e reclamatian
board for f leod injury to hia lend caused by e levee bui lt by tha board.
The board had taken and pa1d far a flowage easement over Beckley'e lend,
preventing h1m from erecting his own protective structures. Addressing the
baard's assertion of the Paghem doctrine es a defense, the court pointed to
"one s1gni ficant circumstance" found in the earlier cases applying the
comman enemy doctrine, name l.y, that "the plainti ff, after the defendant'8
damag1ng acts, ~i ~e ~pight ~ grot~a ~hi ~n ~nde ~m QgglLa ~n
~ ~e ~t ~ ~et ~m~ed 8 ' Since Beckley waa deprived of that right,
his claim coul.d not be barred by the common enemy defense.

Further doubts as ta the Ce li forni e post tion have been ref Leoted in
other opinions of the California courts. Subsequent ta Beck'Ley, the court
in Tahan v Thames, in holding that plaintiff might have a good cause af
action for inundation by flaad waters of the Fresno River resulting from
defendant's building of a dike acraea a county roed, said:

White the deciaianeL law of this state embraces the "commar
enemy" doctrine first articulated in the early English case of
Rex v Commissianers, etc....., e Landowner's right to
protect his Lend from flood waters, to the detriment of
adJaining landowners, ia not without l.imitation; the governing
principLe ia whether the steps taken era reasonable under aLL
of the circumstances  Jones v California DeveLopment Company,
173 Cal 585, 160 P 823}.

In Jones v GeLiforn1e Development Company, from which the Tahen passage
mae taken, the cour t deemed inappropriate Cal1forni a'8 civi l La» rule
gover ning protection against surface eaters, or rules governing the
respons1bili ties of riparian owners embenking rivers against ordinary
f Laoda. The court stressed the extreard1nary nature of the condf tiona
confronting the Oevelopment Company � the conversion of Cali farnia's
Imperial VaLley into a vast l.ake from floodwaters af the Colorado River-
end quoted from Ch1af Justice White's Cubbins opinion reciting the commonnosey exception to stenggd «etercooree ten in the cess or "eoctdsntel or
extraordinary floods." Yat the court engrafted on that exception a
raeaanabl.eneaa rule, stating:

885 ~ RO5 &L iprkrr 73es RS cel Irptr lRB QHIt Ct Xpps sd orets 1NlRl
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The underlying principLe gaverning the deci si on of el.lthese cases which deal with extraordinary ester condi tions,
~l ~
ll

uea every reasonable precaution ta avert inJury from hie l.and,
and whether or not hi e conduct be reasonable wi L l be
determined by existing condi ti one end nat by after
consequences; ao that if the acta of the Landowner be, in the
light of the existing circumstances, not unreasonable, he «il.l.nat be held lf eb Le for consequent damage which by tIIese
rsasonabLe acts may be infl,icted upon another landowner.

The conduct of the Development Company in dynamiting ta hasten thedraining of' the lake created by the f'Loading, though it increased the extentof erosion of pLaintiffa' lands, was deemed reasanable underCi rattmstancea Of tha csee.

These authoritiae provide Limited analysis of the general viab'i tity o<existing rules snd distinctiona; they ere preoccupied sore with attempts to
choose among end fit existing ru Lee end distinctions ta the ei tuati one e<bar.

In en attempt ta clarify the l.aw on the point, Judge Cardozo, writingthe opinion in Mew York's leading cess on the subject, Howard v Ci tyBuffaLo, exp Leined:

'Ne mey... assume,... that e clearly defined f toad
channeL may not be needLessLy obstructed by [an] embankment.
Cases superficially in conf'l.ict wi Ll be harmanizad if' we
separate thee into two classaa: in the ane class, the
~ mbaIIkment haa Cut Off the Spread Of surface «Ster a, Which
farmer l.y descended in an undefined maes and sett ted
proaiscuausLy over irregular depressions in adjacent lends; in
the second cl.ass, it has intercepted f'toad waters whi ch
formerly maintained their awn channel and their own identity.Xn the OTIe Class, the abstruCtion is laWful...; in the
other, there are decisions which hold it to be unlawfut... ~

ISI, 178 Cel IMIS %89 P 8R}, 8?7 [1818!. The af reuoetenaee Included the eeemptfon that
9e Obese eifa the easer er aery Other Sere er eubeerged land fptefntiffe! eeeM hwe
eelooesd ths assurance thet the f oed eaters ssutd be dreinad f toe thsf r eef t end the tend ~
coro sede te eppeeg' 1ndf eetfnS that the Developoent Cps pony e eotf ons hsd eestrfbuted to
teprevfns snd eehina nhroduotfve lande thet hed been fncedeted e shots year. I4, 100 p et
a8L For dfsouesfsos of the Iieeetfos whether ~ efsffsr reeenebfeneee eediffcetfen 4n the tee
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It i s the continui ty of the ri ver's l.i fa, as a ri var and not
ss e dispersed body of water, that supplies the touchstone by
which to test the right of interference.~O

Other New York courts, in cases decided before end after Howard, have
made liabi lity depend on whether the prOtective structure caused ol'di nary ee
dietinguiahed free eXtraol'dine ry f Lood wetera tO OVerf LoW and injure the
compl.einsnt's l.end  whether or not the structure encroached on the bed of
the stream!, end not on whether the runaway waters escaped from the
watercourse and took on the character of' surface waters before inflicting
the damage. The Coul t in Allen v State, treating the state es it WOuld e
private riparian owner in upholding a cLaim against the state for damage
caused by e dike rebui l,t to prevent f Looding in the Ci ty of Corning,
exp Lained:

The State cites the leading English case of Aex v
Commissioners... to the effect that a riparian owner may
without Liabi l.ity erect e dike to protect his l.ands even
though he thereby causes the water to Plow with greater force
upon another, the injured party's remedy being to construct
hi s own di ke..., end there is a line o f cases in
Csl,ifornia, Indiana snd Missouri to the same effect. We ere
satisfied, however, that this is not the majori ty American
ruLe and is not the rule in Hew York. The prevei Ling ruLe is
that a riparian owner may not construct s dike if such dike in
times of ordinary floods... «ill cause the waters to damage
th s l ends of eno th e r....g4"

The cour ts throw Little light on the policy basis far the distinction
between ordinary and extraordinary fLooding or between waters that remain
I iver waters and thoae that escape end become cleeai fied Ss Sur feCe waterS.
Judge Cardozo's reference to "the continuity of the river's Life, as a river

Bal. B11 sv a41, eas, BBS, iaa sE 4BB, 431  faf4!.
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and not as a dispersed body of' «ster" se the "touchstone" does provide a
hint. A policy favoring the productive uss of watercoureas permits e
reasonable beneficial. use of the passing waters by each riparian owner. The
use and benefits are reciprocal,. No riparian owner could obtafn 'tha
benefits for himsel,f ff he were not required to tolerate another's reaping
af Like benefits. The expectation of benefits is based on the watercourse
remafning pretty much as nature leaves ft; snd the aeanderfngs caused by
frequent, ordinary, anti cf pated flooding is par t of the natureL condition.
One who frustrates those expectetfons by changfng the natural condition-
partfouLarly by obstruction or diversion turnfng the flow onto the Lends of
others � must compensate the others f' or the resulting injury to their
property. Othsrwfss, the several shoreowners might kiLL the goose that Lays
the got,den egg � rsducfng f f' not elfmfnatfng the benef'fcsnce of the stream
to the dstrfment of the anti re rfpsrian communf ty. Mo one riparian owner
may be aLlowed to speculate «ithout risk whether, in changing the flow of
the stress, he is depriving others of benefits of ordinary ftood waters, or
givfng them a bonus in the farm of added flood protection. Extraordinary
fLoods, on the other hend, sr e lese apt to bs regarded aa e source of'
commonly shared benefits deserving of the same degree of protection against
tampering by indivfduel beneffcferfas.

IL Overflow af Sma Meters

The classification of waters in most texts end for most purposes omits
sea and ocean waters.~ The cLosset the Restatement [Second! of Tor ts
dafini tions come to the ssa i a in its definition of "Lake," if taken
literally. Ordineri ty, and as probably intended in the Restatement, "Lake"
denotes sn inland body of water. ~ The Restatement defines e Lake se "e
reasonably permanent body of water substantiaLly et rest in a depression in
the surface of the earth, i f both dsprsssfgg and body of water are of
netuwal. origin or a part of a watercourse." ko dfstfnotfon is made on
the basis of the size of the body of pter; accordingly, the Restatement
incLudas e "pond" fn the term "Lake.~

The North CaroLina Bupreae Court, after "en exhaustive search," couLd
find no cases "Invotvfng overflow waters from sn ocean, see or gulf.'

2% Sea" elf QOeai" are eftee doe«ed tO be eyeeey«Oue and are uaed ietercheneaabtyI ee
they «I'LL be he' ~ fry tfae to tf«e,
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view of the lack of recorded judicial. pronouncemente on the subject, we
'treat overflow eee waters as e separate category in the ensuing analysis.

Similar to our inquiry whether aLl floods f'rom stream waters extending
beyond a «star course ar its channels are deemed to be extraordinary floods,
ar whether they might be divided into ardinary and extraordinary
subcategories, we may ask whether, for the purposes of our study, e
di etincti on shou Ld be drawn between the overf Low of ssa waters from ordinaryand extraordinary qadi tions. The court in Nidgatt v North Carolina State
Highway Commission was faced with e mimi Ler questian, though tha problem
there did not arise from damages ta the praperty of one private shareowner
from an erosion prevention structure bui lt by a neighboring propri star.
Hidgatt, the pLeinti ff, sought to recover for damages to boil.dinge near a
new highway being constructed by the state. Because of its elevation, the
highway prevented ocean waters from taking their narmal course over dunes
back to the ocean, and ceuaad them to inundate Hidgatt's land. The court
adopted the same concept of' an extraordinary fLood noted above in reLation
to overflows of stream «stars, nameLy, that it is an act of God "the coming
of which is not to be anticipated f'rom the natural. course of' nature," es
distingui shad from an "ordinary flood..., the repetition of' which,
al.though at uncertain interval.e, can be anticipated."2~
K. 6found 'Cater

Ground or subterranean waters are defined by tha Restatement  Second!Of TOI taps "water that naturaLLy Lies or f lowe under the Surface Of the
earth." These waters are usual. Ly divided into two principal cl.asses,
namely, "�! underground bodias ar streams af water flowing in known and
defined or ascertainable channels or courses, and l2! waters «hi oh ooze,
asap, or percolate through the earth, or which flow in unknown or undefined
channels, genermLly referred to as 'percol.sting «stars'." .

The rights and reaponsibi li ti ea of landowners relating to the uea,
diversion, waste or destruction of' subterranean streams are generaLly

247. Id.
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governed by rut.es appl.ying to surface wetercourses. " AccordingLy,York, the Li ability of one landowner for damages to another'8 property orwater supply from e use of or interfarenca with an underground stream wou>dprobabLy be tested by a standard of reesoneb lances.
The evolution in Ameri ca of doctrines rel.sting to percoLat'inginvolved the shift from an EngLiah inflexibl e, Laissez faire approadt t»more flexibLe American rule of reason, similar to the course of developmen~of the Law of watarcouress and surface waters. Following the English rulerthe eer Li er deci eione in New York end othe~ states "l ai 1 down the generalrul.e that a landowner might not be enjoined from doing en act on hi e ownpremises which resulted in diverting or even wholly destroying the f'Low ofpercolating waters from or upon his neighbor'e Lends.n~~ The rationaLe ofthe EngLieh rule wee expLeined in terms of standard property law doctrinetPercolating water is the same as end cannot be distinguished in Law fromLend, hence "the owner of the land ia the absolute owner of the soiL end ofpercoLsting «eter, which is a part of, and not different from, the soilr"and he can "consume or cut it of'f, with impunity."

At about the turn of the century, the New York courts broke f'rom theEngLieh tradition. Reasoning from the Logic of the English reliance onpraperty l.ee concepta, they I'efussd tO grant immunity to a l.andowner whowithdrew water for some purpose not incidental. to the uae or enjoyment «hf 8 own Land.g~a In carving out excepti ons to the Engli sh ebso lute
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ownership, no liabi lity rul.e, the New York courts developed and acknowledged
the adoption of a generaL "rule of the reasonable use of percolating
waters.u~~

The New YOrk pOsitiOn ie shared generalLy by Other AmariCan states.

VZ. Summary of Ilajor Policy Issues

For the mast part policy shifts in ths evoLution af doctrines in the
Law of watsrcourses, surface «atsra [including flood waters! and ground
wats rs lava been 1 nf Lu snead by soci ata l. at t i tudee, adopted as j udi ci a l
attitudes, favoring or oppasing urban development in coastal locations. To
some extent these t ssuas overLap those questioning roan's interference wi th
naturaL OCeen share dynamica.

4D 271, 81 NYS 1005 [Rd Osp'o 1900! ~ sffrdr 184 ÃY 522, 58 NE 844 [1LBN]. Sss also Ounbsr v
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A. Pr~evelopment Poli cias

1. In General

In states adopting the civil Law rule in drainage Law, a Landowner who
interferes with the naturaL fLow of surface waters is liable for injury to
other Landowners. That narmaL urban deveLopment often alters the naturaL
drainage system means that improving Landowners ere burdened with additioneL
costs under that rule. This has influenced the courts of some states to
modi fy the rule or abandon i t in favor of the common enemy ruL~ al. Lowing
the urban bui lder to construct drainage works with impunity  unless
otherwias caught by tha col. Lect and discharge or other exceptions g].
Thus, in an eer ly cess, decided when the New York courts embraced the civi l.
Law rule, the Court of Appeals explained: "It is undoubtedly true that the
ruLe which wouLd be applicabLe to surface water in agriculturaL districts
must be somewhat modi fied in i ts appl.ication to city lots. Such lots are
usefuL only for bui Ldini and the owners must be permitted to improve them
for bui Ldi ng purposes."

The Supreme Court cf' CaLifornia questioned the premise that a departure
from the civil, Law natural. flow theory woul.d hamper urban deveLopment and
refused to endorse the modification:

Admittedly the ruLe was adopted when Cali fornia wss
primaril.y a rural society, and apparentLy it has never been
strictLy appl.ied in a case involving urban Land. On the other
hand, nc documentation has been produced to estabLish that the
rule has in fact impeded urban development in the state. A
number of highly urbanized states follow the ruLe, end
Ca l.i fo rni a's phenomena L grow th rate, to whi ch no one can be
obLivious snd of which this court may take Judici aL notice,
appears unstunted by the existence and appl.ication of the
civil Law ruLe since 1873.

ELaboreting on this theme, the author of one comment pointed out that
certsi'nLy the civi L Law ruLe does not prohibit a Landowner from constructing

259. Cceeent, The Application of Surface Water Rules 1n Urban Areesr 42 Hc I. Rev 78~ 79
[1977!, And eee Annctet1onr 93 ALR3d 1193, supra note 183, et 1197 ~ 12't4; end KInyon end
Hcclura BD7~ 931-32.

259, See supra text ecccapenyfng note 192.

280. Venderw1ele v TeyLcr, 95 NY 341, 346 [1875].

281 ~ Keys v Rceleyi 50 CaI. Rptr 273q 279q 412 P2d 529< 595 �988!, lhe court fevered e
rule of reasonableness. One Iae revie» wr1ter couLd f1nd "nc eent1cn cf eepkrkceL data which

could support the essueption" that the "dec1e1one of Land deveLopers ere InfLuenced by rules of
lee regardfng surface aeter diepoeaI " Hank> Lae cf Waters $n Hee Jersey, 22 Rutgers L Rev
921 I 891 �9991 ~



surfeoe drainage futilities. He say so improve his Land, hut in auth e uayas to avoid injuring his nei !or, end hs aust he ui Lling to pey the tost if
ha oannot avoid the injury. The author also oeutions us to Look at theaffect gq the injured nei ghbor's Lend when spp Lying a pro-developmentpolicy. Even if it be granted that a Landowner sight be encour aged todeva Lop his land i f he does not face the prospect of Li abi Li ty to hisneighbor from dr einage improvements, the neighbor eey or eay not beencouraged to improve his own land. If, as in a IuraL area, the neighbor
never intended to bui Ld on his flooded presisee, there would be a net gainof improvement. If the resuLt were to destroy improvements already sade bythe neighbor, or make it impossible for the neighbor to undertake future
improvements, the resuLt might be a net Loss  if, of course, it werepossible to quantify and coepere the gains end losses of' the respective
Landowners!.

The obj ecti ve of promoting the ieprovement of land has el.so been ci ted
aa e justification for el Lawing e landowner to tap or otherri se af'factanother'a sourggf ground water supply, though quaLified by e reasonableuse Limitation. By parity of reasoning, the reesonabl.e use rule accords
weight to a policy of permitting, if not encouraging, riparian owners to use
rivet waters producti val.y, though subject again to counterbalancing,
unreasonebLe injury to the neighbor.

2. PrcH!awelopment; tha Fairness Issue

Where the extraordinary nature of the flooding of urban areas from
overfLowing streams influences s court to invoke the common enesy doctrine,
tha urban setting mey ba significant, though not necassari ly becauseappLicstion of the doctrine may be seen to foci Litate urban development. If
a stream courses through a built-up ci ty, and embankments or other fLoodprevention structures aLready in place have contributed to the need f' or the
defending owner to take protective measures himseLf, ha would be subject tounjuSt disCrimination if he Were made tO Ccmpenaete the adjoining otwnera far
the resulting injury to their properties. Judge Cerdozo made the point in
Howard v City of' Buff'alo:

The ruLes applicabls to the obstruction of streams in an
unsettled or rural region cannot be rigidly applied «hera an
urban popu'Lation has planted ita fectorias and hoses. The La»
of water rights is not an inflexible body of precedent. It
takes heed of the varying wants of varying localities....
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No court would presume by mandatory injunction to campel, tha
destruction of e great section of' a cf ty because in buf Lding
1 t the limfts af some ancient f Load channaL were abstructed.
lfe cannot order these horn es snd facto rf es to be
removed..., yet if the def'andante' structures have helped
to swell the stream, these also have contributed to that
reeul.t. To bid the defendants take down their embankments
«h1le leaving thefr nefghborI ~LL about them untouched, wouLd
be en unjust dfecrfmination.

The United States Supreme Court 1 n Jackson v United States
recognfzed en element of unfairness fn the sf tuation af the ahoreowner who
hes bui.l.t hf s own protective structure and seeks to recover damages free
exacerbated flooding conditfons caused by structures bui Lt by others. In
~ bsolvfng the United States from li sbf l.ity for damages from increased
overflew from the Hfsefesfppf River caused by lsveas bui l.t by f'ederel and
stets authorftfes, the Court pointed aut:

When accurately fixed, the compl.aint fa but this, that because
Che cl.sf ments had buil.t a levee f' or the pur pass of protecting
thef r lands and which answered that purpose if levees were not
buf Lt by others to protect their lands, actianab le injury
would be occasioned cLsfsante when anybody eLse sought ta
protect his lend from averf low, since to so do would increase
the volume of water in the rfver and raise the flood l.svsl to
the detrfment of clafmante. In its essence, however, this but
amounts to sayfng that because the claimants have bui Lt alevee along their property for the purpose of protecting i tfrom everflo» 1n C1mes of high water, they have acquired theright to stereotype the condftions existing st the Cfae theybui l.t their Levee even to the extent of' preventing any ane
from subsequent+ exertfng hfs r fght to buf ld a Levee toprotect his Lend,~7

By the sama Logic, reverse df serf minatfon coul.d f'svor s hoLdout wh>
Rel adose not went to bui Ld hfs own protectf ve structure. Thus in Lamb "eolsmatfon Oistrfct No. 8, the earLy California opinion decl arfng thel
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private riparian o«ners] fn front of the citiem of Coluse and
Secram ento, «hi ch preserve mi L lions «orth of'
property... can be removed at the suit of eny owner who
«ill not protect himself, and who can show that the sralL of
the river is increased in times of fLood by lavees eitharabove or Ig!ow him, and the «hoLa system af reclamation can be
defeated.

Lord Tenterden, in his Pagham opinion, denied special, favored status
to 8 shoreowner seeking a Judi oi 8 l mandate to the defendant to bui l.d a
structure for his Land, rather then an order for demolition of structures
built by others. In demonstrating the consequences of e recovery by an
unprotected adjoining owner  Coeens! for damage caused by groina buiLt by
the defendant Commissioners of Sewers, Lord Tenterden said:

If we were in this instance to say that the commissioners f' or
the Level in question were bound to erect a groyne for Hr.
Coaens, it might, and probabLy wouLd, cause injury to the l.and
lying to the eastward in the same sranner es that erected for
the protection of the Level. has caused injury to Mr. Cosens;
and the owner of' the land lying eastward of Mr. Cosens would
have a right to cell upon the commissioners to protect him
also. In Like manner each successive proprietor of lend Lying
to the east«ard «ould be entitled to claim protection, and the
commissioners might be oompelLed to erect defences against the
aes along the whole Line of coast from the LeveL of Pegham to
the North Foreland; for so far, I baLi eve, thm sea is making
inr cede upon the LandPS

The common enemy approach, requiring each owner to assume the burdens
of protecting his own l.end, thus provides an incentive [or at l.east en
invitation! to the owner to improve hia Land in thatyerticuler «ay, or a
disincentive to Leave his shore property unprotected. In that sense the
approach couLd be sai d to foster a pro-devel.opment pol.icy, as «eLL as
resolving e problem of unfairness.

L AntiWsvmlopment Po li ci es

The argument that a common enemy approach encourages Lend improvement
rests on the premise that the particular community, et a particular time,
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favors further tend development. Even i f the community has a Pro
deveLapment bias generally, it aay be neutralized by countervei Ling pol.icies
reLevant to the particular ar ea. In the avoLution of' surface water Law it
hes been recognized that e policy f'evoring the developer may be appropriate
et some times in some communi ties, but at other times a poLicy favori~g
retention of naturaL areas is prefersbLe. Tha needs of communi ties involve
Iore then the need to improve and deveLap and may compel, the reservation af'
Lend for parks and other neturaL areas. ~ Hare generaLly, it hes been
observed that "is!hi Le in the earty days of the development of this coun«y~
a presumption in favor of drainage mey have been proper, the policy today
probably ahauLd favor retention of ae many natural. areas as possible-"
preearvation pol.icy rejects the comman enemy rute � aLlowing a landowner to
uae drainage methods Without regard to injury to his neighbor � � and mast
supports the natural flow rul.e � burdening the improver wi th damages
turning back waters onto his neighbor's Land if the result is to disturb the
natural flow of' water on the neighbor's Land.g7~

C. Noe-lntarfaranca with Natural Coastet Processes

6enaretly, the issue conf'ranting pubLic authorities concerned with Long
Island arosian problems is framed in terms af whether or not new shareline
development ar the protection af existing coastal structures shouLd be
restricted.>>~ Undertying the issue is the more basic question whether the
ultimate aacietaL good can beat be achieved by letting natural coastal
processes operate without human intervention. It assumes the ul.timate
futi li ty of aan's efforts to turn back or redirect ocean waves to reduce
erosion, conceding that the "common enemy" wi Lt. win the war,
particuLar ski rmishee. It acknowledges that particular ahoreowners mey
achieve short-term benaf'ita from building a groin, bulkhead ot jetty, but at
the potential cost of short-term injury to ether shareowners or tong-term
detriment to a ter ger community, or both. The issue is simi Lar to the
general one whether development should be restrained to preser ve
environmental quality, but with the additional twist that even if the choice
ia development, nature may win in the Long run.

Where government intervenes to eetabtish preservationist policias, ee
in statutes for protecting tidal. uettends~7 or requiring the preparation of
environmental inspect etstamenta,~75 courts are given statutory or
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administrative guidel.ines to fol.Low in resol.ving diaputaa between ths
private builder of an erosion protection structure and the regulating
government. If the contest over the bui lding of an erosion protection
device is between private shoreowners, and the application of s statute is
not in question, evidence of snvironeantsl concerns may nevertheless be
weighed by a court in deci ding a pro-anti-daveLopment policy
Whether in the case between pr1vate shoreowners a court would entertain
evidence of and consider testimony or findings of scientists or engineers
regarding the effect of naturaL coastal processes remains to be seen.
anti ci psta no jurisdictional or doc'trina L constraint on judicial. invsnt1on
going that fer. Thus it is conceivab ls to us that a court might reverse ths
traditional "common enemy" concept, snd find in the naturaL operations of
acean waves a "comman friend" of coastal. shores and tha1r human users.

In taking a position on the let-naturs-take-its-caursa issue, the
courts wouLd tend to Look for a policy foundation for a "common friend"
concept in statements or actions representing a consensus in the effected
community. We surmise that irr New York the search would focus on pertinent
state pol.iciea expressed in the state's CoastaL Management Program.g76 As
appl.led to any given d1spute aver cLaims far damages from a privately bui Lt
groin, bulkhead or J atty, these poLic1es wouLd not be dafini ti ve or ae'lf-
exacut1ng. They represent, rather, e bast c enti&evelopmant bise, tempered
with a regard for factors measuring the potantisL effectiveness of the
structure to curb erosion, the degree of harm to natural. beach conditions,
and s weighing af public and pri vats costs end benefits.g7~ The multi-
factor approach suggests that, i f adopted by a court, it would lead to an
axaminat1on af the part1cular facts of each case end the form of remedy
sought by aggrieved parties in contested raatters. The incorporation of
these poLiciea into the cour t's deci sian-making would tend to g1va the
injured neighbor a considerable advantage in pursuing his claim against the
party about to build or owning the groin, bulkhead or jetty.

VII. Consideration of Compliance with Statutory
Standards err Commarr law Adjudicatioaa

A. Introduction

NormaLly, erosion prevention structures mey not be placed in or along
nevi gable waters without the permission of suthori ties at various
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governmental leveL8. Local governments may requi re a permi t under general
building codes ar other ordinances. If the site is subject to zoning
restrictions barring the prapoeed structure, the Landowner mey seek an
amendment to the zoning ordinance. Under same circumstances he mey request
a variance fram the restrfctians, rather then en amendment. If the zanfn9
ordinance allows the structure subject to obtaining a speci eL permit, the
landowner must apply end eetisf'y the requirements for obtafnfng the permit.

The state may fntervene through laws designed ta protect the quality or
regulate the use of' the waters ar f'oreshore. At the federal LeveL, the
shoreowner must also eecurygermiesfan of the Corps of Engineers, under the
Rf vers and Harbors Act.2 If' aL l or part of the si te of the praposed
structure is fn pubLfc ownership, the shareowner gust obtain titLe or some
type of user right from tha owner-government. In doing sa he may be2

caLled upon to compl.y with certain conditions similar ta those imposed by
r egulatary lees.

The questf on considered here f 9 whether e Landowner, ef ter
demonstrating campLience with statutes, reguLetions, or conditions of
ownership fn constructing an erosion control device may nevertheLess be
Liable for damages to adjoinfng lend. In Legal terms, the issue is whether
such compliance constftutee e complete defense to e common Law ection far
such damages. GeneraLLy, the courts refuse to bar liabf li ty es e matter of
Lew, but do gfve some weight to the compliance in deciding the common Lew
case. However, there are exceptions, end some differences fn approach
depending an the nature af the common law cause of action asserted by the
plafntif'f. The ensuing dfscuseian summarizes the sources of governments L
regulatory standards in New York; reviews past judf ci el treatment of the
general ruL ~, exceptions and differences; and considers thefr epplicabf lfty
where aggrfeved nefghbara sask damages for property injuries resuLtfng from
the buflding of erosion control structures.
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S. Sources of governmental Regulatory Standards:
Hem York State end Local Lars

1. Ths Shor earner's Protection Act

l�sndomnef e seeking approval af eroef on protection structures lying
within coastal erosion hazard areas designated under tha Shareowner's
Protection Act wi ll have to comply wi th minimum standards eet by the
Commissioner of EnviranmenteI. Conservation, whether the permitting authority
is a loca'L government or the state Oepartment of Env! ronmentel Conservation
1 tee lf.~S" A ci ty, town or vi liege exerci sing the authori ty is nat gi ven
increased I egulatory powers by the Shoreowner's Protection Act, but would
impl.ament the Act through the use of i ts existing powers in the farm of
nzoning regulations, subdivision regulations�site plan approval regulations
or any other applications af the police power.<gc A county administering
the Act in default of legislation by a city  other then New York City!, tawn
or village is vested with the same poLice pawere enJoyed by the defaulting
unit.~S3 The Act does not ber the local government from exacting more
restrictive standards than tha minimum ones prescribed by the stets.

Examples of erosion hazard area restrictions imposed by lacel
governments through zoning ordinances are found in the codes of tha towns of
East Hampton end Southampton, and the Vil Legs of Sauthemptan. East Hampton
created a Coastal Erosion Overlay District in «hich the ardinence prohibits
the n[c!onstructian of' e bulkhead, revetment, Jetty, ata.," end any
nelteretion of the natural topography of beech, dunes, bluffs ar escerpmente
with eXception of the Stebi lization by planting Vegetation On the fSC8 Or
creat af a bluff."~~ The Town of Southempton and Vi Liege of Sauthemptan
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have each formed s Tidal wetlands and Ocean Beach Over Ley District. in which
private shor eland owners are prohibi ted from constructing any bui Ldf ng
structure on the ocean beach, other than an access walkway meeting certain
specificatians; or from constructing buLkheade in tide l wetlands, nexcapt
thaae in a Resort Water frant Business Di strict or when found necessary to
protect the naturaL anvi ronment from excessive erosion+ si Lting or an
imbalance in the ecalogical system of the tidaL wetLends. II 2

The subdivision regulatiana of the Tawn af' Brookhaven, Tawn of
Southempton and Village of Sauthampton require bulkheading where p>eci fied
municipal euthori ties deem it necessary for erosian protection. The87

codes af' the Southamptons aLao authorize the plannfng Board to nrequire such
erasian and sedimentation control methods es are needed to protect terrain
features."

Municipal police power measures enacted independantLy of perticuLar
~ tate enabling laws are illustrated in the codes of the Vi Liege af
Southampton, Town of Southampton and Town of Southold. Section 37-3A of the
Code of the VilLege af Sauthamptan, in the article entitled "Beech Erosion
end Protection," prohibi te the changing or impairing of any "structure,
Location or eny condition pertaining to the dunes, beach barrier, revetment
or any structure or instaL lati on of eny kind designed or erected ae a
barrier to water, «ind or to the elements or against erosion or other
simf Lar action." The same section bars any person, "whether he be the owner
of the property ar not," from excavating, remaving or cutting down any such
dune or structure unless certain setback or height restrictions are met. ln
the article an beach protection the Town of Southempton code prohibits the
erection ar pLeosment af "any building, structure or tent between the north
face" of eny brueh-fiLled "revetment, fence, work or fnsteLLation, and the
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present c r eet of' the dunes on the south beach in thi s town, not exceptin[!
the owners of sai d area," unlssa the area i s fi 4 sd to the higher of the
hei ght of such f'aci Li ty or of the dune cr ast. The Town of SouthoLd
requi r'as a permi t for the placement of any "pi Les, stakes, buoys, pi ~ r ~,
docks ~~&ILs or other obj acts in or on any town wetare or pub li c Lands
under or sdJ scent to town waters" «ithout a Permit from the Board of
Trustees.g~

The CoaeteL Erosion Management Regulations promulgated under the
6horeowner's Protection Act by the Cometssi oner of Environmental
Conservation require erosion arse permits for spac1fied activities in
nnetural protective feature areas," inc ludiny nsershore erase, beeches,
blu ffs, primary dunes, and secondary dunes. For example, an "erosion
area permit" is required for "ne» construction, codification, or restoration
of docks, pi ers, wharves, groina, Jetties, seawalLs, buLkheade, br sakweters,
rsystmants, and ar tificf al beach nour1shment" in nearshore end beach areas,
«ith specified exceptions. g

A aepar ate, overlapping section of the stets rsguleti one relates
spscificeLly to nerosion protection structures." It requires an "erosion
area permit... for construction, modification, or restoration of erosion
protection structures incLuding the modification or restoration of erosion
protection structures that were constructed without en erosion area
pe rmi t. "~~

The state restrictions on construction, including the construction of
erosion controL facilities, are quite comprehensive. Bose are specif'ic.
For example, tha "ramp slope" of' permitted 'bluff' cuts must not be steeper
than 1:6 end ths side sLopes mqst not be steeper than i:3, if not terraced
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or otherwfse etructureLly stebi lfzed." Others are cLoser to general
perfarmance standards  e.g., erosion "protection measures must have a
reasonable probability of controLlfng eroaian on the immediate site for et
least SD years," and "[a]LL materials used in such structures must
durable and capable of withstanding inundation, wave impacts, weathering,
end other effects of storm conditions"!. n 295

Of particular significance here ara state reguLatione obedient to the
mandate of the Shareowner's Protectfon Act that the state minimum standards
"shell fnclude... regulation of activf tfea or deveLopment, incLuding
placement of erosion protection structures or use af non-structuraL measures
so that there will. be na measurabLe increase in erosion to the deveLopment
af te or at other l.ocatf ans." Seotf on 505.9 of the state regulatf ans
elaborates, in noting that the canatructfan af erosion pratectian structures
fe "often onLy partfally effective aver time, and may even be harmful ta
adjacent or nearby properties"; and that even though "major erosion
protection etructuree af great length would be requf red to effectively
reduce i'uture damages due to erosfan," fn some coastline areas, sin those
instances where properly designed and constructed erosion protection
etructuree wfll be likely to minimize or prevent damage or destruction to
man-made property, prfvate end public property, naturaL protective features,
end ether natural resources, construction of erosian potectfon structures
mey be allowed," subject to preacrfbed requirements. These incLude the
requirement, far the most part in the words af the statute, that the
etructur e must anat be l.ikely to cause an@IIeaeurable increase in erosion at
the development sfte ar other locations.n

In wafghfng the factor of compliance with statutory or regulatory
standards by a landawner defending himeel.f in e neighbor'e common law actfan
for damages, e court is l,ikely ta consider not onLy the substance of the
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standards, but also the thoroughness and integrity af the record of the
parmi tting proceeding in whi ch the standards «ere appLied, as wel,l es the
statue or other indicia of tha credibi Lity of the administrative decision-
makers in the proceeding. He surmise. then, that compLiance with the
standards might be accorded reLativety more weight in favor of the def'ending
l endo wnar if conf i reed fo l lowing some kind of administrative, quaai-
J udge ci eL, or Judicial. review proceeding. An example of a quasi-Judi ci al
proceeding i s found in the provi siona of the Shareowner's Pratection Act
authorizing the applicant for en erosion ar ea per sit to obtain a variance or
modif'i cation of a parti cut er reatri ction or requirement when he can
demonstrate that the strict appl.ication of the reetricti on or requi remant
ri L L cause npractioel dif'ficulty or unnecessary hardship," end meets various
speci fied criteria.g

The t.i sted cri teria incl.ude a speci fic reference to witi gati on of"adverse ira~acts on netur a L systems," but not impacts on "other
locations." In one respect they do not fol to» the analogy af vaf i ance
cri teri a in the New York zoning enebLing acts and most municipal. zoning
ordinances, which invite anyxemination of the impact of the proposed
variance on the neighborhood. Aa a precticaL matter, however, owners of
adjacent sharelends perceiving adverse effects from e proposed erosion
protection structure «ouLd make their voices heard before the agency passing
on the vari ence, and these would be given weight by the agency. In any
case, if the restriction from «hi'ch a veri ence were sought wer e embodied in
a zoning ordinance, we expect that the vari~n~e criteria prescribed under or
far the zoning ordinance would be appLied. Zt is at.eo possible, if not

ASSI EnVfrOnaentel CuneervetfOn L~ mo ~OS[4] [MCKfnney iSS4!. The Aet eeye that the
rarf ence procedure le te be provf dad by she atato resuletfone It > ~ found fn 6 aYCRR
~ oc 505.18 �988!.

9Ooi Id The etatute reqef roe e ehoefna that "al.l rnepcnefbl ~ scene and caesurae to
wf tieete edveree fnpecte on mtural eyeteee Qn tbe ~ have been incorporated fnto the prelect
deeian." Envfroreentel Conservation Lm nec 8k-%0+4] c!  lfcalnney 1$84! lenpheefo wplfed]o
The correePondfne reauletfone do et contefn the wurde "fn the ereev" but do edd e ePecfffc
reference to edveran effecte cn the functfone end protectfve vale»e dencrfbed fn eotf on
5054'" a eeotfen deeCrfbfnS the dynaefca Of WeVe nCtfcn On beeches, bluffe, dunes end
mer shore creen.

805 ~ Invf ted by the coaaon atetutory crf turf on etfpuletfng that vthe epf rf t ef the
[zenfne] ordfnenoe be obeerved,» Llhv fn Teen L~ nec Ssyilyl  mcNnney Supp 1984!.

Saa Cf eectfon QWSA of the Cede of the Toes of Shelter Inland  fsfl!I prfwfdfns that
vertenoee frea flood heserd erne reatrfotfone Pell only be feaued by the ~ ~ Zonfns Icerd
ef iPPeele uPon e ehcefnS ef eood and e/ffcfent ceueev ~ doterefeetfon that failure te Scent
trna Verfnnce Weald result %n eaenptfenel hardebfp to thn epplfent end e *terafetfen tbet the
Srmtfns ef ~ variance will mt reeul t fn fncrneeed flood hefaht~ additional threats te public
~ efety, estreerdf rery public eapenee, ~ ggfggly8S~ ceuee freud on or victfefaetfon ef the
pabt,ie er fmnflfot wffm esfetf~ l,eccl leuc cr crdfilncee,e  Eapheef ~ eddNQ



that adverae effects on a neighbor's foreshore wouLd stem fromLfksl.y, t e
adverse edv ss effects on natural processes.

ing f n which tha
sur roun ngi g the p opoead construction of' an erosion p ot fo

examined fs exemplified by proceedings beforebe exam ne

pplicstfons by deveLopers f' or subdivision app
s ample of 4 judfciel proceeding, the result

mfg enhance the casa of the defendant permittee, o ld
fsion of' the quasi-Judicial body

striction on constructing the erosion pr otectfo f i li ~ 304

2. 7!te 7fdsl Wetlands Act

If' the sf te of' the proposed construction is wi thfn an a rea desi gnated
~ 4 tide . wetlands under the 7fdal Wetlands Aot,3O the landowner is required
to obtain 4 permf t from tha Commissioner of Envf ronmentat, Conservation.3+
In passing on the application for s permit "the commiaafoner shell consider
the compatibf l,ity of the proposed actf vf ty wf th reference to the public
health snd welfare, marine fisheries, shell ff sherf ea, wi ldlf fe, fl ood andhurricane and storm dangers, and the landmse regulations promulgatadn by
the commissioner under tha Act.3 7hs statutory guidelines f' or the land

908, So~ e,~ Town Lss soc 27+-e  site plans!, end ooc 281  subdfvfsfon plots]  HcÃfnnoy
supp 1884!.

884. Tn Xsu Yorkv ~ rovfow noraol,ly conducted through racer t tc Artfcl ~ 78 of the Cf vfl
Proctfce Lou ond Rules  NcKfnnoy 1881!v os stfPulotod by the zonfng enabling oct  o le eoctfcn887�! Of tho Tean Lsu  ecKfnney 1989!! ~ Tho enoblfns loss Ofmflerly PreeCrfbs srtfcls 78
proceedings ee tho undo of Judicial rovfeu of' ofte plan ond eubdfvf sion approval decfofonsTown Lsw secs 274-o< 288  NcKfnnsy 1%6 end 1884 Supp!!

805. Envfronaontol +noorvotfon Low srt 26, enacted in 1878 tc further "the public pol«yOf thi ~ Olmts tc preeerVa On4 proteot t14ol retlendsv end tu prevent thefr doepolfstfcn sdoetruotfonv 91vfng 4ue consideration to ths roeoonabl ~ econoafc end aocf ol. deveLopasnt cf tho
SSO 8Hlf08  HOKfnnsy 1984!. Tfdel wetlands fnCludo " e! tmcoe erose ahfch border Onor lf ~ beneath t1dol. wstorov ouch as, but not lf af ted to, banker hosov selt asrohv swoapa'aoe4eu e feuo ~ flat ~ or other loa Lande oubJect to tf doL octfcn, 1ncludfng those eras»« o"Oraorly oo«meted to tfdal wetorey  b! sLL banks, bogov aeedcuo, flats ond tidal aoroh ouhJ. tecch tides' ond the sintertfdsl sane" upon which specified typee cf oquotfc plants srca oraoy srou. Id eoc 21Hyf88 f!.

8881 Xd eoo The erection of any atructuroa" 1 a included fn tho lfstac tf wf ti eo 8 lated by tha Act snd ovbJsct to ths porafttfn8 raqufrmont. Id ooc 2&4Wf�!,
887 ~ N eeo ~gg i!.



usa reguLations of tidaL wetLands focus on wetlands preservation, not on
adverse effects on ad3acent lande, except tg the extent they regard wetlands
"as an eLement of flood and storm controL.'

The regulations set forth genereL standards for the issuance of permits
[e.g., the proposed activity must be shown to be ncompatible with the pubLic
health snd weLfare,n and "reesonebLe and necessary, taking into account such
factors as reasonable aLternatives to the proposed regulated activity and
the degree to which the activity requires water access or ie water
dependent"!. They aLso condition permits on compLiance with specific
standards [e.g., 75 foot minimum setbacks for structures Larger than 100square feat, except bu'Lkheads, piers, docks end other such structures!. "

The regulatione authorize the Department of Environmental Conservation,
in connection with ite review af appLications for permits, to "vary or
modi fy the appli cation of any provisions [in the regulations imposing
deveLopment restrictions! in such a manner that the spirit and intent of the
pertinent provisions shall be observed, that public safety and weLfare are
secured and substantiaL justice done and that action pursuant to the
variance wiLL not have an undue adverse impact on the present or potentialvaLue of any tidaL wetLand feign speci fied purposes, incLuding nf Load and
hur ri cane end storm controL. Judi ci eL review of the deci si ons of the
Commissioner of Environmental Conservation under the Act is provided by
section 25-0404 of the Act. In additi~n to ths procedural requirements
for hearing applications for permits, these proceedings are ept ta
produce a reLatively complete record on issues invoLving cLaima of
neighboring Landowners for damages from construction allowed in tidaL
wetLands.

MB. Id eec 2&4362[1]< stating that in freeing the regulations the coeaiseicner is to be
guided by "the public poLicy eet forth in this act as relL es the present and potential value
of the particular wetland for aerine food prcduotic~ as a wfLdlife habi tag ea an aleaent of
flood and stare controL, and se a source cf recreation, education snd research." The
regulations reflect the seas valuesl end in the etstaasnt of findings on which they ars based
nota that coastal shoals> bars, end fLats and Litter al sones of tidal retlande "play an
iapor tant roLe in flood and hurricane and store ccntroL." 6 NYGRR secs 661 6612[a! [1877! ~

808 ~ Zd ssc 661,10[b![ii! ~ [b![i ii! ~

310. Id esc 6618[a![1!.

311. Id eec 661.13[a].

312. HcKinnsy 1884. And sae section 66136 of the reguleticns.

313. Sse Environasntal Conservation Lm ssc 2&0402 [HcKinney 1884! snd other provisions
there cited.



Although Che TidaL Wetlands Act is silent on the paint, the reguLatione
promulgated unde r th e Act make i t c Lee r that th e state Law does not bar
municipal regulation of the uee of tidaL wetlands, in p roviding: "[N]a
provision af' [the regulatians! shaLl reli eve any pal eon f'ram hi a obli gati on
Co comply in el L respects with tha praviaians of any other Federal, State or
local lew or regulation, including but not limited to acquisition of any
other required permit ar approvaL. Hawever, in the event of a directs314

conflict between the state and local regula'Ci one ~ a court mi gh t decide that
the state p rovi si one p r eva i L.3i 5

3. The Freshwater Wetlands Aot

Permits are required for "erecCing any structures" within freshwater
wetlands Located and cLaasiffed ae such under the Freshwater Wetlands
Act.3"6 The Freshwater Wetlands Act waa enacted two years after the Tidal
Wetlands Act end folLows it in mast respects, incLuding its focus on
preservation of mapped wetlands, the promulgatian af Land uae reguLations by
Che Commissioner of EnviranmentaL Conservation, and permitting and review
procedures. Yn one major departure fram the earlier Act, the state defers
to Local regulatory Jurisdiction in granting to each city, tawn, viLLege or
county the option to adopt and implement e "freshwater wetLands protection
Lew or ordinance in eccardance with" the Act. " In default of' such action
by e city, tawn or vilLaga, the county mey act, and if I t. fai Ls to do ao the
funcCion davolves upon the Department of Environmental Conservation.3~3 The
local Legi elation must meet standards aet out in regulations of the
Commissioner of Environmental Conservation. ~g

The Town af Braakheven Wetlands Lsw is an exemple of a Local Law
enacted in response to the Freshwater Wetlands Act. ~ It purports to cover

814, S SYCAR eac S812I �877]. Ssa rsferenaee tO Satlsode previaIona IO the codes of the
teens of Srookhevs~ %altar Island, Southasptoo snd Ssfthtosn, Infra notes Spor 824' S44r SSO

SIS, Sa ~ 4ISCae ~ IOO Of eaalOSOua praemptIos issue ~ IO II. Kepi so, Stats end Lssal
Ssetriotiose os Si tins Coastal Aquaculture Io Has York SS et eeq  Mas York Sae Grant Institstsl
l4y 'I est! ~

SIS. Eovironseatal Censer vstIos Lss aao84-07oi  lIcKI soay 1984!. Spar! f i tel lyi the
resstetiawa eider the sot reqsIrs permits for ths cosatructioa of' "eroios, bulkheads and other
ehsrslIas etehi lfzeNoo etrsotsrsa" 6 NYCAR aao Seal d!, Itss SB [I turn] ~

817. SsvIrossestal cosasrvstfos I.w sso B~SM [NcKf nosy 1884!.
SIS. Ia aad eso SkoIOS.

8'0 le pl I «f f rom beirosssotal Conasrvetios ~ esca 84M!SN slsI 2MSOI  S!1884! ~

880 ~ Cess of the Tore of Srookhev~ ohepter N �878! ledeptsd Io 1878!



both freshwater wetlands mapped under the state Freshwater Wetlands Act end
tidaL wetLands, in requiring any "person proposing ta conduct or causa to ba
conducted a regulated activity upon any tidaL or freshwater wetland [ta]
fi Le an appt.icetion for a permit with the Town CLerk.n3+ For the purposes
of the Braokhaven WetLands Law, the defini tion of the term "freshwater
wetlands" includes, but is not Limited to, Lands and waters shown on the
state Freshwater Wetlends Map;3 and the term "tidaL wetl.andes is defined
to incLude, but is not Limited to, Lands and water s in the town covered by
the "inventory of tidaL wetLands prepared by or for the State of New
York.n ~ Regulated activities for which permits ere required include the
"erecting of any structures,n and nany other activity which substantially
impeirs any of the severaL functions served by tidal or freshwater wetLands
or the benefits derived therefrom." The Code of the Town of SheLter
Island simiLarly includes both freshwater and tidaL wetlands in its wetlands
chapter .325

In addition to provisions for judiciaL review of orders or decisions of
a LocaL government or the Commissioner of EnvironmentaL Conservation,3~ the
Freshwater Wetlands Act created a Freshwater Wetlands Appeals Board to hear
appeaLs from such orders and decisions.3~

4. Flood Plain Management Ragulationm

In 1974 the state Legislature enacted articLe 36 of the EnvironmentaL
Conservation Law3~6 to feei Litate municipal quaLification and participation

321. Id sec 81-5A, Regulations issued under the Tidal Wetlands Act provide that ff any
ares reguLsted under that Act "f e elec subject to regulatfcn pursuant tc the Freshwater
WetLends Act... such eras shall be subject to the provtsions of tths Tidal Wetlands Act] and
of the Freehsater WetLande Act end rules end regulatfcne and Local ordfnences end Less adopted
pur suenr. thereto." 6 NYCRR sec 861Wfb! [1SN!

322 ~ Id sec 81-3.

323 ~ Id,

324. Section 81AB> referrfng tc functfone end benefits descrfbed fn sec 81.1 of the
Srookheven Lee~ includfng "eroefon control."

325 ~ Chapter 129, sec 129-c �9M!.

328 ~ Knvfrcneentel Conservation Lee sec 2~10S [kcKfnney 1984!.

327. Id secs 24-1181> 24-1103.

328. kcKinney 1S94



in the National FLood Insurance Program. Under the faderaL program the
United States Department of Housing and Urban Department notifies ci ties,
towns and villages that they have been formaLly identified as fLood prone
communities. If within a specified period the Commissioner of EnvironmantaL
Conser veti on "judges that such l.ocaL government may fei L ta quaLi fy, the
[Department of Environmental Conservation] shall develop fLood hazard
regu Lath one for such Loca l. government which meet minimum federaL
requirements for participation in such pragram.' The Commissioner cf
Environmental Conservation is authorized to promuLgate and administer fLood
hazard reguLatione in and for locaL governments that fail, to qualify far
participation in the pro@am or when the qualification has been revoked by
the federaL government.

The floadpLain management regutati one of the Commissioner af
EnvironmentaL Conservation provide that, with some exceptions, no person may
"commence a project within an ares of special flood hazards of a community
unLess such person haa submitted an appLication for and obtained a
development permit far such project fram the" Department of EnviranmentaL
Conservation. The term "deveLopment" is defined as "any man-made change
to impraved or unimpraved reel. estate, inc!.uding but not limited to
bui Ldings or other structures, mining, dredging, fi L ling, gr eding, paving,
excavation or drilLing operations.' d A "project" for which a development
permit ia required means "any development," as thus defined, and is said to
incLude not onLy various speci fied activities connected with the
"construction of a new structure" � e term defined narrow ly as meaning 8
nwal. Led or roofed bui Lding" " -- but al.so such acti vi ti es es "Land
preparation," "dredging," nfiLling or depositing," excavation for "footings,
pi ers or a foundation," end ni natal lation of pi Linga under proposed
8 ub 3 u r f ace f oat i ngs.'~

The r egul.ationa do not speci fice' ly raqui re development permits for
constructing erosion protection structures, like buLkheada or jetties.
However, it wouLd seem that a case for bringing erosion protectian

328 ~ Authcrtzed under the Federal Rational Flccd Ineurance Act cr 1969 �2 USC secs 4001-

128 [1982]! ~

S30. Env1rcnaentaL Ccnserveticn Law eac SSW107 S!  Mcxinney 1984!.

3s1. Id sec 36&108.

S32. 6 NYCRR sac 5002 [1978!.

333. Id eec 500.1 p! ~

334. Id sec 500.1 eea!.

335 ~ I d a e c 500.1 [uu! ~

72



structures within the regulations couLd be made if the construction were to
r equi re dredging, fi L ling, the deposi ting af materi e Ls, exceveti on or the
sinking of pi Lings. And the general reference in the defini tion of
ndeve[opment" to man-made improvements to reaL property, the definition of
"f Lood or f Looding,' end various direct cr indirect references to coastal
sr ea erosion would tend to demonstrate an intent to regulate the
construction of erosion protection feei Li ti'es. Yet the regulations' narrow
definition of "structuresn and absence of express reference to gfoins,
bulkheads, jetties end the Like could be cited for the contrary proposition.
In addi tion, the prescribed standards for the i eeuence of a development
permit appear to relate solely to the construction of reaidentieL or simiLer
bui Ldings or the preparation oi' subdivision plate for such construction.

The regulations expressly provide that the holder of a development
permit for e site within a coasteL hazard arse msy not aLter "send dunes
which wouLd increase potential fLood damage,' but the prohibition does

838 ~ Section S00.1 u] of the reguletfans praVidea:

~Facd or ~ac~din shell meanr

[1] e general and temparary condftfan af partial or complete inundation of
normally dry Land areas f romr [ f! the av erf law of f nland ar tf del we tarsf
[if! the unusual end repfd aocumuLatfon or runoff of surface waters fram any
source~ [if f! wudalf des [f.s., mudfLows! whfch are praxfmately caused or
praoipf tatsd by accumulstiona af water on or under the groundf or

[2! ths coLLepse or subsidence of Land at.ong the shor'e of s Lake ar other
body of water ee a result of erosion ar under ~ fning caused by waves ar currents
of water exceeding sntfcipated cyclicaL LeveLe ar suddenly caused by an unusuaLly
high eater lsveL in a natural body af water> accampenfed by a severs storm< or by
en unanticipated force of nature such ee flash flood cr an ebnarmaL tfdaf, aurgar
ar by ease efmiLarly unusual end unforasaeebf s event which results frr fLaodfng as
def 1 ned f n subparagraph [1! f f ! of thi s sub div f si an.

SS7. Sear a~, references to "flood-related srasfonrv def fned Largely fn the wards af tha
foregafng section 500.1[u][2! ! fd psr [bb]! f "flood-related arcsfon area or flood-related [sic]
wraaicn-prana arse@ defined ta fncLude the ahorse af f,ekee ar other bodfes of' waters [id par
[cc]]; "flood-related erosion controL worker' found fn the dsf'fnf tfon af 4f load-related erosion
eras management" [ f d par [dd] ! f "sand dunes" [def f nad f n per [xx ] ! f and "coastal hf gh hazard
arse" [referred ta fn sec 500.10[a>b]!~

388. The standards apply to various features of a proposed subdivfefan or other mrL]or naw
development prcjsctr" "mabiLa hams parker" "substantial improvements of resfdentfeL
etructurest" end other "bui f.dinge" and "structures" [structures def fnad, ss noted ebover tc
mean "waLled and raafsd" buildings! Zd ssc 500,10,

889. Zd eac 500.1 0[d! [B] ~ Nota, how sverr that the New York Coastal Hsnags went Program,
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not appear to etend alone to ber erosion protection works constructed
independe~tly of the construction of a bui lding or structure  es nar r ow LY
defined! for «hich the permits er e required.

If e development permit were required for the construction of e groin ~
Jetty or bulkhead the edmini etratore of the floodplain reenegernent
regulatione would probably appLy performance standards which would dir s«LY
concern adjacent property owners -- particulerLy, the criteria that the
proposed "project ia consistent «ith the need to |niniai ze flood demege," and
that the proposed "construction methods end practices wi LL ainimi ze f Looddamage. "3

Ae in other similar permitting statutes noted above, the statute endregulatiane re[sting to f Looc}plain management pr ovide for the  }r ent«$ $f
variencee end for Judiciet. review of' administrative decisions or orders.4

The state regulati one apply «ithin any coamuni ty brought withi n t"s
federal program "until such time es the Federal insurance sdeinietretor
approves the comeunity's ~cally adopted and administered floodplai~
management reguLations." ~ The Looal regulations mey include "zonin9
ordinances, subdivision regulathone, bui Lding codes, health reguletionsi
special purpose ordinances or local laws such as e floodp[.ain ordine>ce
grading ordinance and erosion control ordinance, and other applications
extensions of the nofmaL police power," which, individuaLLy or
combination, "provide etendards for the controL of the use end occupancy of
f Lood-prone, fidel ide  i.e., mudf lo«!-prone and/or flood-reLated erosi on-
prone areas.

The avsf Lable locaL f Loodplsin Lewe end ordinances reviewed by us
9eneral.}.y tr ack the definitions and standards of the state floodplain

ie aeaeria1ng the etete «esne fer 1mplment1na the paling ef eini eizTng deeege free flooding
~ nd ereeien hy protecting neterel preaeotiv ~ feeler ee eeah ee donee> eeyea "Reguletiene
preeelgeted ender thi ~ Lw inot.ede e prehihi tice on the elteret1en ef mnd dunes in neeetel
high hem ~ r4 ereee ee ~ ~ te prevent ~ n 1ncreeee Tn potenti el f leod deeege to lende end
~ roper tyP [1&4-gg}

S4I. xd wa sgL10[e!�![ii!. [S![11!. gevernina epplioetiene for develepeent pere~te
prepead aubcffviafone or other ea}or na dwelopeent prqieetj

Sat Enyireneentel Ceneeryet1On Le» eee 98<l115 [ROKinney 1884!i S RYCRR eee Sofia
[1 gag!.

sgg. g RycRR eee mes e] [1gza}.

~. le eee $01.1 zL



management etatut e end regulati one, raising
of interpretation. questions

5. The State En@ ronments  &elity Review Act

This  aw does not itaeLf reetrict or require pt,bi 
development. Rather, ite central objective fa to ensure li c permit ~ f o r
which regulate activities of individuals, corporations that aLL agencies
which are found to affect the quaLity of the environment shall

ragul.ata suchactivities so that due consideration is given to preventing
n345damage." The environmental qua .ity review proceee

Part of state end local Permitting Procedures 9overning the construction cf
e roei on protecti on etructuree, i s pertinent to this irrqui ry raga rdin !
potential significance of such procedures in the reaolution or common lew
confLicts.

The State Environments . Quality Review Act [SENORA! requires all
agencies, defined as i ncluding state and local govarnarertt egsncf as3+ snd
various other types of publi c agencies, to prepare or have preparer 
environmental impact statement on any action they propose or approve which
racy have 8 significant effect' on the environment.3~ Ru .as end regulations
adopted by the Commissioner of Environmenta . Conservation under SEQRA
establish the criteria for determining whether various types of proposed
actions mey have such an impact, and thus r equire tha preparation of the
stetamenta.~~ The statutory defi ni ti on of governments l "actions" covered
by SEQRA i s comprehenai ve, covering genera .ly fi mes l and poli cy
considerations, and, particularly, deci eione and "proj ecto or activities
invoLving ths issuance to a person cf e lease, permit, License, certificate
or other anti tt ament for uss or permission to sct. by one or more
sgenci sa. "349

The SEQRA regulations classify " isted" actions that may or msy not
bevs a significant effect cn the environment, hence msy or mey not require

844 code af the Tawn af Sroakheven chop 88 �878!r Code af the Tawn ef ~el~r To<~
ahep ee [1888!I Code of the rawo af Ih ithto n oeo amz.1 �881!  "Ceeete«to44p«'e ~n'"8
end eeneeeeent reaatettaneI in the Ohaper On Zanies!I Gath Of the Teen +~~>
�884! PTIdeL FIoadplete Ovekey DIetrrcg" Ie the ahepter oe zaeregL

84 Ewvrrareentel Oemryetian her eea 8<108 S!  Near ooey 1884! ~

84 . Td eea M	05[1-8! ~

847 Zd eea IHyiss 8!.

ggySI eeae CPA et eea848s Zd eea I&818 8! The roice eed roeeletr ewe ere faend
�188! .

848 feviromeoaet coeeervetleo ~ ~ ~88�! i!  sosieeey 181 ~



the preparation of' an environmental. impact statement. There are two types
of Listed actions. Type I actions are those "that are mor e LikeLy
require the preparation of [envfronmentaL impact statements! than those not

lf sted  i.e., unlisted actfona!," though the "Type I Li st f 8 not
eshaostivs oy those actions Iat an agency aay detaraine have a significant
effect on the environment. Type II actions are those "which have been
determfned not Co have a significant effect on the environment," ao "do not
requf re anvf ronmentaL impact !testaments or any other determination or
procedure under" the raguLatfons. "Each agency may adopt its own Type II
list, provided it finds that each of the actions contained on it: �! is no
Lese protective of the environment than the" items in the Type II List; and
"�! «il.l in no casa have a sf gnifi cant effect on the environment based on
the crfterfe" eatabLfshed fn or under regulations.

The regulationa do not mention axpLicitLy the construction of erosion
protectfon structures in the Type I or Type II lists. These structur es
mfght nevertheless be pert of e Larger Type I project, such as a marina
Located in a residential district, Likely to require an environmentaL impact
statement. Or a munici pelf ty aubj ect to SEQAA may have added tha
conetructfon of erosion protection structures to ita Type I List.

The stated criteria for determining whether e proposed ection may have
s significant effect on the environment include "e substantial fncreaae fn
potentfal for erosion, flooding or drainage problems," the "impairment of
the character or qualfty of... exfstfng neighborhood character," tha"creatfon of e hazard Co human health or safety," and a "substantial. change"
fn the capacity of land or other natural resources "to support existing
uses. These crfteria are specf ally pertinent to the subject of this1354

report.

C. Variables Inftumnoittg JttdiNatly Oevetopad Dnctrinma fn
the Application mf the govmrrmattt Authorization Sefanae
Despite eignfffcant similarities, and although the courts seldom

expressl.y ecknowl,edge the differences, they have devel. oped separate, and

888. 8 eo88 eec ei7.te tf87lHt8! ~ >e Caa W tbe T~n af a ftbt ~ far exoePL ~
tts aen list af specific ecttane or ance likely ta have e efpnfffaent effect an the
~ nvtragment tnaladins eny fecflity development or prqf ect located in tfdel ar
retlendeg flaadplefne ar eaentc riVeNM cree++ LOOel leo Na, 0 ~ eeC 15~ i[f888!.
the laael fleodpletn eeregewent lme ezeotned by ae eioply fncorporete the etete Iype I i <et by
ref erena 4

85T. Id eee 817.18 �88?].

858e Id ~

888 ~ Sees ese,g i d eec 817. 'f Rfb!

858. Id eea st7.if fi,ePA!.



extent different, doctrinal approaches to the qa stie qaest on whath ~ r
compliance with government authorization mey defeat 0 claim f ta c a m o propertydamages f rom 0 nei ghbor'a acti vf 'ti es. The fol Lowing vsrf shies, among
~there, hsye influenced the shaping of the doctrines; [1! whath the
complaint asserts e cause of action in nuisance or negLigence; ~5 [2!
whether the authorization [s! is derived directly from federal, ~ tats or
gunicipeL legislation or regulations relating to a particular ect or general
class of actions, or [b! ie given by an y~fnistrative officer or agency
exercising delegated discretionary power;d~ [3! whether the approval of the
action gi ven by such officer or agency is [s! in the form of e permit [such

a building permit! or license, or [b! is based an tha actor'a compliance
with e zoning ordinance; and [4! whether the complainant seeks damages or
some other form of relief. BecsUae these variables appear in di ffarent
combinations, it is not feasible to organize an snatyeis of the cases in the
order in which the examples of variables sre recited above, but soma will be
discussed separateLy in the ensuing discussion of the casse.

A related issue, whether federal statutes such se those restricting
water poLLution may preempt additional liability under f'edarsL or state
common law, ia beyond the scope of this paper.357

D. Di rect Authori zati one; Nui Sauce
and Negligence Actions

1. Public Nuisance

Although it is said that a LegisLeture "gay authorize that which would
otherwise bs e nuisance," the statement requires explanation and

855 See supra' text eacoapeging notes 124 et eeqe for easaplee sf teart te nu1eaee or

negligence theoryt Lanais v Lolly, supra notes 188440 [nutmnsi the prinoipel euee of
eat<en!L Jubilee Yacht Club v gulf Refinfng Co supra notes 184-1ae [sation to abets ~
nu1esnos! ~ Ne< tre!een v L.avon properties~ supra notes 55g-id! [sot!on for deaegoe for
nuisance!L Hhoede v Virgin]WLohde Corp.~ supra notes 1IHSS [onuses of sation in misanoe
end negli genoa! ~

gN. Cannon Leu nuieanoee asy be usnotioned "by Lioeneer charter or other fores af
Leg'Isletlve euthorizs8on," Coaaeng Nufenoe end Legislative Autherixetienr SQ CoLm L N»

[iizys! [Cited hereafter ee Se Caine L Rer! ~

says 'This $e different froa the question of eoaplienee s ~ e JgfjJ}ISA baaeuoe the
defendant in premise eases gen«eLLy denise the ~~ggQg, of tho eoaaon Lee ataelard te
h«eenduotrn though the dfeot of barring relief aey be the sea@ TredgraM Canaan Lm
Naleence in Mozerdoue west ~ L.itigetiong Nae Zt Survived Nilaenhee IXt %1$ Kl iINL44 1N44

goe th1 ~ articl ~ for on enelyaI ~ of federal +eea on the i+++

SSS. Te L Presser ~ Neadhoek of tha L.aa ef Tarte $08 {4th ed 1874!. %he Reetehoaent
[ eased! Of Torte Omaeet en the nation derishng e publte nuimnoe say% fn partt %LtheaN



qua lfffcation. A af gni ff cant qualification stems from the distinction
between two related but different sub-f'i elda of tort li abf li ty, pubLf c
nuisance [an "unreesonabLs f nterference wf th a rf ght common to the generaL
publfc"! and private nuisance. The general proposition of legieLatfvs
authorization is usually confined to a defense fn a public ection allegfng a
public nuisance. For example, ft has been held that e government grant of a
fraflohfee tO Operate a rai lroad Conetf tutee a goOd defence egafnst a
orfafnal prosecutf on of the raf Lroad company For mef ntaf ning e public
nufeanCe In oplaratf ng fata care in a rasf denti el nef ghborhOod in tha ear Ly
morning hours. One commentator of'fared ae s rationale for the def'ense
the argument that it would ba "unreasonable to permit the executive branch
of the governgIent to prosecute or enjoin an actf vf ty sanctioned by the
Legf stature. This reasoning is ref nforced by the racogni tion that the
official is performing 8 "publ fc duty.

For the purpose of appLying the authorization defense en important
distinction i s made between pubLfc nuisance actions initiated by public
rapraaentatfves to exact crfmfnal penal.ties or enjof n the offendf ng

lt would be ~ nuisance at coaeon lae, conduct that Is fuLly authorized by statute> ordinance cr
adalnfstretfve reguletfun ches not eubJact ths actor to tort Lfebflf ty," Sec 8218 ccaeent f.

BBB. Bupra nota IBS Asd eee B Raatetaeent  Second! of Torte aec 8218�! �878J. Ihs
sgenersi piubL is test I s satl sfi ed if the act "hea caused annoyance ur i nj ur y tc s
'considerable nuaber of persona~ PeopLe v Srooklyn 4 Quasna Transit Corps ~ i2ae NY 484r 4gO»
QB HBBd %Sr SB7 �840!

880 pecpl ~ V BrCOklye a Bueena Tranaf t Corp., supra nOte S8L "[Hjo unlaeful injury tc
the public results free en aut of the railroad company in the parforeance of lta public
fenetfon etth the sanction of the State and in canner and at ~ place not prohibited by eny
regal ~ tory body v Zd et 4SB~ RB REBd et Bsg, Hanover< the court noted that cere private
prtiee wfng for daaagee under the cf rcunstanoes cf the casa, they ~ ight recover.

BOIH BB Colum l Rev at 782, Th ~ author ci tea ae fur thar policy grounds for the
legislative wthor Ization doctrine applied to publio nufssnoea the relative respect tha
Judfcf cry would pey to eats of ~ state Legf ~ Leturei coapered sfth ita treetaent cf
~ dafnfotvatfve authorIzatf onaI Judicial favor f nB of pr egreesf vs lnduetrf al dsvelopnehts
tempered with "acre proaafs" actkvf tfesy aed ~ tendency to honor the defense if the publ lc I ~
~ ttaeptlag to dwolfah en existing structure, ae distinguished free seeking to correct Its
nef nance feature+ Zd et 788,

BBB, Norton v the Mayor, ALderaw end Caeaanatty of the City of Bee Yorkr 140 NY 8Pe Was
BB NK 4IO 41i [fega!I s[LjegeL LIehflf ty ln demesne cannot result frua acta done by e
oarporatlon In the performance of a puhllo duty by express legislative authorityv resuLtlng fn
MaeaatQntI eL I<gary to othera and ehI elk as he tease individual ~ could ba regarded ss ~
aeI wooer



activities, and those initiated by private parties eeakirrg redress f' or the
public nuisance. Private parsons mey sua for damages for speci st inJuries
to their propertY caused by e public nuisance.666 tyhen they do, ttl! courts
are reLuotant to accept the Legi sLative authorization dsf srfrse. The
distinction is based an appLication og' a ruLe af constructioyr etpplied by the
COurtS, that the Legi SLati Ve grant of authOrity ta engage I yr the nuisance
activity must be express or clearLy implied to sustain the defeyrse to the
pri vate party'6 aotian. ACCOrdfngly, the caur'te of'tayr f gyfUse to reed
into the authariZatian ta perform the act permiesian to perrarre i t in any
location of' the actor's chaice, or in any manner he saae fit, y sgerdtess of
the Impact an property of others 366

A dictum in a Ftorida cess stemming from damages tp m shor eawner from
the construction af' a groin f Lluetrates the reluctance of the ootrr ta p find
statutory authorization to ect in a manner detrimental' to others. The.3
City of PaLm Beech hed been authorized to construct seawalLs, hulkheads end

Ssee In urdar' tc raCCVar dosages in en Indfvfduat aotron fcr ~ publ fc rbrxf Senaer Oru suet
have suffered hers of e Itfnd dIffarant free that suffered by other eeeber e of the publfc
exercI af ng the r'1 ght con son to the general. publfc that eaa the sutd aot rxf fnterf arena@"
Reatatmant  second] of Torte aac egfc  feys!.

314. 'Tha acta that ~ I,egfalature say authcrIzat ehichr sfthout euoh S66therfzeffen, rould
aonatftuta nu1sanceab ara thase ehrch affect publIo hIgheaya or publ1c straaeev Or Setters In
whfch the pubLIc have an fntaraat and over ahich the publIc have central The legf elative
Outharfratfcn exespta only free lfebIlf ty ta auftab CIvIl Or CrIafnel6 et the instanCe Of the

Stater It dona nct effect ~ ny claIe of ~ prIveta ci tizen for damages for any apac1aI,
frtconvanf ance and df acosfort not experienced by the publIc et Large" Bel t1eoro C potosac
yr II. v FIfth Baptist Churchb 108 Us 817 ~ sag [1 geo� conf frafng ~ reoevery by ~ prfvote
Property caner cf dosages fros passing trafna operated under euthorf ty af anny~sos

See ~ Tha authOr! ty rhf Ch eII.L . ~ ~ shelter an aotueL nuIaanae euee be express, Or ~
Oleer and unquoatfaneble IepLfcatfOn free paeara Ccnferredr aheuLd be certef vx enrt ueaebigreru+
~ nrf such aa to choo that the lagf alatura aust here Intended and oontespleterg the 4ofne sf
vary act In queatfon," Hfll v 'The Ileyarv ilderean and Cossonelty of tee 0sy af llee Yorhr fsg
ITY les S02 84 % 10% 109R �8M] ~ sustefnfng an fnfrabctfan sought bY PLef etfff for daseees
to hf ~ p1ar  damages speci eL to h1a! fry tha cIty'a use of a structure 4n fte part of the pfer
for rabbfah df spareL, The court cauld not find fn ~ statute euthorfzfng the rt4bf ah dfaposaL
oparution af thor express or implied authorfty to bloch tha uae ef ths Pf s< by Plsfntfff or
other sasbel'a of the publfoe

see See, ~ ea to Looetfonr Baltfsor ~ I potomac L IL v pIfth Baptize
$17. 881 [1898!! Th aeuthorfty of tha cospaey to oonstruct each marks f t
ssoee&ry and sxpedf ent for the lxrsplatf Ist arid aaf ntersnro of 'Its rood
place thee sherevar it sfght think proper fn the oftyr sfthoet rsfsroeoe sn
rfghta of other's
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groina to protect a boulevard. 4 grain built under this autharity allegedLy
changed the natccraL actian of the Atlantic Ocean currents so as ta "whi p
around... and to beat against end to excessively wash away pLaintiff'8
Land." The court acknowledged rhat although, generaLLy, one is not anti tLsd
to damages far an injury caused by en ect authorized by law, he might
nsverthaLeas recover damages where it is done in a nmanner, or under
circumstances, which render the actor chergeabLe with want of' praper regard
f' or the rights of others.~ 8

In applying m rule of construction requiring a close look at the reach
of legisLetive authorization, the courts tend to give weight to the extent
of its comprehensiveness. In discussing the effect of compliance with Law
in ect«ns f' or pccblic nuisa~ce the Restatement  Second! of Torte observes
that "if there haa been established a camprehensive set of legislative acts
or administrative regulations governing the details of e partf euler kind of
conduct, the courts are sLoe to decLI~I an activity to be a public nuisance
if it compliea with tha regulations.

Even if a statute or reguLetions support tha defendant's activity, in
applying 6 strict standard of review the courts may reject the defense on
the vaguely deecr ibad graund that the actfvity was "unreasonable."
4naLogizing 'Co nm9Ligence theory, the Restatement  Second! of Torte explains
that although vioLation of e statutory speed Limit may constitute negligence
ee a matter af Lew, it is usually no more than a minimum standard applicable
to ordinary situations, end ane mey nevertheLess bs deemed negligent while
driving et e lawful speed but in en unregsIInable manner. "The same general
prfncfple appliem to public nuisance. The courts apply this principle7

in two «eye. They may acknowledge that the Law expressly permits the
ectivity, but coglgmn the Law itself es being unreasonebLa, and as such
uncon et i tuti ona L . Or in construing tha authorization Law they reason

aeg. Id, qrretfng frOa 1 le Jrrrr lct1ona eao 8$. The ocrrrt naVertheleee sustained e
dmorror to ths complaint, The opcnion mrggaats that the plaintiff failed to allege that tha
greco had bean huf lt fn en feproper wanner. The court arrggeetad that the "cocoon snowy"
dactrine elan ~ Cqrperted the Oitj' ~ defeneev fn etatingC "Tha rights or prCVate owner S ae well
ea the Hghte of the prrhlco depend eeeaehat on the character Of the water on rhfch the lenrr
borders end the rWtrrr ~ of the preprratary interest in the land both beloe Snd abOVe tha Surfeoe
of the eater. The waters of the eee are venally oonecdared ~ ooeeon eneay.> gg sogd et 368.

6Ig, geo ggTI cnraeant f lnd aee Troebereenr Coeaon Lm rhri sense in Hecardous Wants
Lf tfgetionc Hee Is gcrrvfved milwarrkae IIg Ts ELR 10o4I ~ TOa44 i�86!I where the author
oenolcrdee that fn vie of tha ooeprehonefverwsa of federal regulatory prograeo for preventing
water pelletfonr the cfefendante eight legitiaetely invohs thee ae e defense to ooeeon Lee
rarf senna action+

870 geo ggTS mament f.

"Xt ia e prirwrfpLe of lang standing Cn the lae
ot ~ to he done whfoh would othe~<



that it does not condone the "unreasonabLe" act of the defendant:.

Even if the defense of Legislative immunity from liabi Lity for a public
nuisance passes the strict construction test, the defense may be vuLnerabLe
an 8 constitutionaL ground. LegisLative authority to destroy another's
property without paying for it mey vioLate consti tutionaL prohibitians
against pub li c taking of private property «ithout just compensation. Thus,
in holding that the owner of property near the portal of a rail.road tunneL
constructed under authori ty of Cangrasa might be anti tLed to compensation
fcr damages speciaLLy affecting hia property, the Supreme Court said:

We deem the true ruLe, under the Fifth Amendment lof the
United States Constitution], es under state constitutions
containing a aimi Lar prohi'bitian, to be that whi Le the
LegiaLeture may LegaLize «hat other«isa would be a public
nuisance, it may not confer immunity from action for a private
nui sanca of euch a chai aeter aa to amount in ef'f'ect to a
taking of' private property for pubLic use.

P. Private Nuisance

Where the injured property owner's complaint asserts a cause of action
for private nuisance, the judiciaL approach is similar to that taken where
damages are sought for special damages ari'sing from e pubLic nuisance. The
constitutional prohibition against uncompensated taking of private pr oparty
is read together with a ruLe of strict construction. TypicaLLy, in 8
Leading New York case, the court explained:

[TJhe statutory sanction which wiLL justify en injury to
private property, must be express, or must be given by cLeaI
and unquestionable implication from the powers expressLy
conferr ed, so that it can f'eirLy be said that the l,egislature
contempLated the doing of' the very act which occasioned the

veLid, upon the ground Chat the Legf sleture is ordinarily the proper judge cf «het the pacilic
good rsquireai unless carried Co such en extent that it can fairly be acid tc ba en un«hclescnre
and unressonebi.e Les." Hub Theatre~ Inc. v Massachusetts Port Author i tyi 370 Maes 153, 155'
348 lied 371I 373 �878! ~ appeaL disaissed, 429 US 881 f1978!, disaieeing a claia fn nuisance
for daaagee froa overt lights at the por t Authority'e airport cn the ground that the airport
operation «aa authorized by statute  quoting free a dictua in Se«yer v Davis, 138 Iiass 239,
24'I -42 [1884]]I

372. Seav e.g.< Levine v Me«York Reii,«eye Ccj.> 182 AD 4IK, 4%, 169 MYS 1032, 1035 �st
Dep't 1818]I "And if, in a situation cleiaed to constitute a nuisance, the danger cr
inconvenience cr injury caused is sc needless ae Co be unreaaonablev or is due tc negligence,
tha authority granted unleas sXpree~ ie nO ane«er tO tha Cleia Of nuiSance,"

373 ~ Richards v Washington Tera inaL Coapenyv 233 US 5%> 553 [1814! ~

81



inJury. Thi s is but an application of' the reasonable rule
that statutes in derogation of private rights, or which may
raeult in imposing burdens upon private property, must be
strictly construed. For it cannot be presumed, from a general
grant of authority, that the l,egfsletura intended to authorize
acts to the injury of third persons, where no compensation is
provided, except upon candition of obtaining their consent. 374

3. Acti one for Iiegli genoa; t!nreesonmble Sahevior

The asserted negt.igence of the shoreowner in constructing en erosion
prevention device mey form the paeis for e cause of action in nuisance based
arl 5 l lagadly neg li gent eCte ~ Ol' far e cause Of' eot i Cn i n neg l i genes
without rei'erenca to nuisance lew dactrinea. !:n either case, generally,
"tc/omp .fence «fth a legislative enactment ar en administrative regu!ation
does not prevent e findinqyg negligence where a reasonable man would take
additional. precautions." At times the courts, in reaching the same
result, vaguely refer to the defendant'a "unreasonable" behavior in creating
5 danger oue condition, pi thout e clear indication that the behavior
coneti tutee nag'.igence. The teat of reasonableness in this context
appears ta be nothing more then a pert of the process af statutory

874, Gsgsuall v The Nm Yor4 Noo Haven snd Hartford R, R,. 1N NY 19 21' 8 NE 587 ~ 541
�555!> haLdfng Chat Che statute author fcfng Cho refLroad operation conferred nc suthcrfty on
the r Sflraad COapany to ~ rest fto engine hOuae fn such aanner and eO neer plefntfff'a house es
tO mft make and aOOt aekfne Che hccee untenentebL< And Sss Crfttanden v WfLeon~ 5 Ccwsn 155
f1555!~ hcldfng that ~ statute Suthcrfsfng the building Of s dau On defendant's land along s
pebLfo creek protected defendant frou sn fndfataant for s pubLic nufsancsv but nct free
Lfebf L fty for deusgos f ton overfLou fag of the Lande of ether g

875, see supra nota 15$,

875 Reeteteuant  gecond! of Tor te mo ggsC t1575! ~

877 Thm fn gel.tfucrs 5 potouac lL, lL. v Flffh gapcf at thsrch 1os Ue 817, 581 �58!!e
the Cuurt efetod that ee e gonereL tule Legfelatfve authority to operate e rafLuay over ofty
~ tractor suhan used Wf th reeeOnabL ~ CarV end prcducrlng f nofdentel fnCOnVenf enCe CO other+a
wouLd euppor t ~ defmm to e nuisance actfon for dmsges to e property owner  thoro a church!
free tho operstf on of an engine house � feplyfng e duty of due caro, the foundstfon of
nagLfgenee cheery Ysh fn slating chat fha railroad coapony before ft could not aveft. itself
of the defenses the abort asfd that fta cperotfon "fn each an unreemnsble uey as to dfsturb
md oraway tho pLeintiff fn The oceupetfon cf fts church to an ascent renderfng ft mcoufcrtobL ~
~ e a place of worship" f ndfeatsd that even fr the ceupany acted wf fh dse cerov uaanfng wf thout
neglfgsncer 1t eight still bs lfable fcr deaogea, Zd. And eas Stern v Incarnecfcnal
fnfre mta 57L



~~nstruction, the court preferring to find that the legislative
a�thorization did not go so far as to condone unreasonable behavior 3>g

E. Delegated Authorizations

If a state or municipal legislative body mey i tself Legalize an act
that would otherwise constitute a nuisance, it follows that it mey delegate
the same power to en administrative agency  e.g., an individual. officer or
board! with like effect. If the Legislative authorization were to aet out
p reef se standards to be fo l lowed by the administrative agency, licensee or
per mits granted under such authori ty should carry the sama wai ght the
legislative authorization would if granted directly. If tha administrative
agency i s empower ad to exercise some measure of di screti on � � ae, for
axampl,e, it might in determining whether the appl.icant'e situation satisfied
some general performance standard � one could reason that the authorization
defense should be stronger. The administrative agency mey consider the
manner in which the activi ty is to be undertaken, in vi ew of the possible
consequences to neighbors, and condition the granting of the permit or
license accordingly. At the same time, tha grantee would be abl.a to rely on
the expertisa of the administrative agency in meeting a claim that the
locati on, m armer or other aspects of the approved acti vi ty unreasonably
affected the complainant's property.37g Some courts, apparently following
thi a reasoning, exculpate defendant from charges of maintaining a nuisance
if he compt.ied with all the conditions of a permit.3~

878. Sea, a~ Baltfncre 5 Potaneo L R, supra nota 877~ ahern the ocvrt fcllcred np fte
~ tataaant regardfng the nnreeeonebl ~ oparatfon of the engfna house af th the etetanentf Kt
~ dnfto of grave doubt ahether Congress coufd authorfze the coapeny to ooonpy end aea eny
pr snfeae nf thfn the cf ty lfnftw fn e aay «hfch nould eubject others to phyefoel dfoccsfort and
annoyance fn tho qufet uae and erdoynent of thawer property, and at fha «ne tfoo esonpt the
ormpany fran the lfabflfty to anf t for drape or conpnsatfcn, to shish fndfvfdoelo eating
wfthout ouch authority would be erdd sot under Lfke cfrconetenoaa,v 1ISI US at $81&L and eee
Stern v Internetfonal Ry. ~ 22S NY 2S4, 291 115 lfE 75g, 7S1 l1%7! ~ affirming ~ Jadgment
for pl ~ fntfff fejured ~ ~ a raealt ef th ~ pLeoeaent of the railway'e pleef "The faplfed
oondftfon fav therefore, attached that they anat be eo located ee to evcfd anroeeonobl ~ and
unnecessary danger to travel.ere upon the hfghray... ~ The ref lacy company rae, free to
~ eba fta <en choice [of looetfon oi' tho palea! ff ths ohcfce naa rnrt snrmanebl,a .. The
quaetfon f ~ nhethar tha place choaan fe ao dangerous end the danger ao naedlaae that tha ohofoe
beoonaa anraaaonoblo'

gyg. Sea Toledo Dfepoaal Co. v State 89 Ohfc St 280 237-88, 'IM IIR e, e l1S18!t
Althoogh e "gonarel len will net Jaetffy the dofng of the thfng fn euoh e nay ae to predeoe e

or oeuao I rd aryan If ~ epee'I al lew or contract def ines the port'fooler thing doao end
'the na~r of doing ftv' the oourte hold that athe govorneontnl eothorfty hed 1n vien the
oaneerlnenoea rhfoh nar ~ to follow," end that "the state oannot enotefn e orfmfnnl. peoEeedfng
fer tha doing of the thing apeoffioally eathorfted

Sane W~ union Znotitatfon f' or Sevfnge v Hty ef Soatenr SS4 ffano 2Q 112 & SIT
F814 llfoanoe to pinon an obatrootion fn ~ pnblfo street abfoh woold othorefae ~atftnte ~



However. other courts place limited weight on the fact that the
defendant in e nui eence or negligence ection obtained a license or pergi t
from a public monitoring agency. In Lummis, Jr. v Lilly, the case discussed
eer lier an the aubJect of liabilfQ of Che defendant builder of e groin for
damage to e neighbor ehoreowner, the caurt. noted that the defendant had
been granted e licenae from the pleeeachusetts Ospaltgent Of Public WOrke,
under specified terms end conditions, and hsd also received a perm it from
the Corps af Engineers.3 ~ In holding Chat the reasanable use rather than
the cogman enemy doctrine applied, and in referring to the factors to be
considered in the determination of reasonable use, the court said:

Among those factors are the license which the defendant
secured end whether the conditions of the license have been
met. Neither the license from the Department of Public Warke
ncr the permit f'rom the United States Army Engineer Oivision
ie conclusive an the issue af reasonable uee. It is settled
that e I,icenee does nat imoruniza the licensee from liabi li ty
for neglf gybe or nuisance which flows from the li censed
acti vi ti ee.

nufaancs"!I and Coaaomaalfh v Packardi 185 Nsoa 84r ag HE 1087 f18�!  charge cf uafntalnfng s
nufsenoa dfaafsa~ whar ~ of ty off fo>alar "after gfvfng dw conafdaratfan tc those nhc sfpht ba
1 noonvsnf snoad and ennoysdr" granted s l fosnse to defendant to stars patroLsun products! I
dootrfna endorsed nore raoantly ln a dfctua fn FLannary v gtate Nutual Lffa Assurance Ca., 339
Naos ggf4 188 INSd gg �%p! [pereft to pleas ~ ventilator pfpa on a publfc otrsst!. Saa sl.oo
LeVfns v lfsw York Raf Lwoys Orur shen fhs ctePL ~ fnt elLegsd that the Ref Lwsyur cere wsrs
negligently operated end constituted ~ p+Lfc nuf sensa because paeofng care were too wide to
~ LLau padaatrfana ta'Walk Safely batwsan thea. 1% AO 4$, fag NYS fggg [1st Osp't 1818! In
dfafaafng the nufaenoe clofnq the oourt stressed the fact that sn sngfneer of the public
Sarvf os Coeelasforu whfch bad bean euthorfzad by laa to dsternfna whether otrsat ref Lroad
~ qufpesnt I ~ unsafe and proper< had pertfcfpstsd fn aupsrvfsfnp ths construction cf the type of
oer used by defendant Id at M, 1SS NYS et 1CN,

agf. Sss supra tout eocoupanyfng notes 188<4L

SR. 885 Noae 41, 4gg NK'4 at 1147-4L The oaportusnt'a condftfcna ware apscff foe
fneludfng auoh 4etofl ~ ee distances oF ths grafn axtandfng fry the aeon hfgh water Lfno fnto
the tf4awotar end frow tha Lfoenoe4' ~ property, tha top width of the grefa, afda and ond
4ope dfeenafong end top en4 slope elovatfone. Tha rururt noted that the Corps' pareft eLoo
oerrial oondftfonaI but the cour t did nct roof te thw

8$, SI85 Neoo 4fv 488 IRd et 11Rr cf tfng Farrf tsr v Harlfhyr 867 Nasa 188r 148 ~
SSS f1884! {oflk dealer o License not ~ defense whore ft dfd not spacfffcelly author fza ths
~ eta ~plefnsd of! ~ end Hub Theatres Inrun v Ne~ohueetto purt Authority, 870 Naos 158v fWe
SN Iflhk 871v appeal, dfaafeoodv ~ US Ml �878!.



f. Compliance with Zoning Ordinances

General l.y the courta wi Ll nOt ~Ijn a use as 8 ~~ ~ ~, that
nuisance arising from en activity ao obnoxious ea to warrant ~

declaration cf nuisance regardless of tQ particular circuaetances if the
is permitted by a zoning ordinance. However, deepi te the Location of3 p

the site in e zone where the uee ia permitted, if the acts compLainad of
give rise to a nuia~ll gm' ~~, or ~~ ~ ~ � that ie, only
where based on the parti euler circumstances in issue � in appropriate cease
the comp l.einent may IIe enti tied to an in!unction to prevent or abate the
eats or to damages- Juati fication for accepting the conclusiveness of3 5

the zoning ordinance i a found in a dictum in Bove v Donner-Henna Coke
Corporati on, in «hich the pleinti ff, alleging a private nui senca,
unsuccessfully asked for an inJunction and damages for fnjIUy ta har home
snd health from emisaions from the defendant'e coke ovens. ~ ALthough the
court was satisfied that the defendant'e plant wee neither a nuisance per
ee, nor one in fact by reason of the manner it aae oper eted, it emphasized
the fact that the ci ty had seen fit to zone the site of the plant for
industry, and was relucent to substitute the court'8 Judgment for that of
the city on the matter.

One commentator regarded a Line of funeral home cases ea carving out an
exception in New Yark to the genera . rule that a nuisance per se cannot ba
found if the use is permitted in the zoning district. Zn the leading
case in this category, Sweat v Campbell, the Court of Appeals held that evan
though defendants hald a building permit to construct a funeraL home in
compliance w i th the zoning ordinance, the p lei nti f f neighbors coul. d

884» Wetter of Gnelnt v Hoeeg 248 Ab 4la4 8KI IIYS 578 	 et Oep't 1 $%! ~ ef f dg 278 lly NSg
8 aakI 425 [1878!! Kay v Peerlfrf ~ 1Ieelty Ccrpen 1NI Ifysed 448  Sap Ctg Kfnee Oo 1%8 ~ oot
efffcf ~ lly reported	 2 IL IL Andnreon, Ilee York Ioggfng Lea ead preotfoe aec 2yaa lad ed
1884!f 4 IL IL Andermng American l.m of zonfng eec 27@i' L2d ed 1syyL

8%i ELgar v L IL Krone e Cce 808 NY 8aag 127 II%'d 825 [1158!f 2 IL IL Aoderaeng New
York Zcnfne Lm end Practice eec RFp8 f8d ed 1884!e

SN, 288 Ao 8y, 288 lfY8 228 [4th Oep't 1888s

887. "After dae oonafderatlon the mason mgegefl of 8uffalo deorend that en eaterpr1aa
~ fa1ler to that cerrfed on by the defeodeat oflht properly he lomtod et the afto el' thfe
pe««eler coke cvea It 1 ~ not for the mart to step fn ood overrfde each deefafeng ead
ceedeaa aa e aaf eaaco ~ buef gene ahf oh 1e befoe modacted 1 n en approved ood expert aemerp et

~ pat «here the oogogofl enid thea ft ~ fgt be LonatagL A mart of wlefty ~ fLL aot
ordfaarfly eeeeae to eet ftaelf ebov ~ offfcfal ~ to chem the lae eceafta e deofefea, ond reeree
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388
chaL lenge t e use athe us as a nuisance. A recent dictum of the Co t of A

di t s that it wouLd regard both Bove and Sweet as f'aL Ling ithiindicates t a
nuisance n ecin fact category hence would have nc reagan to treat S� ty
except on o the generaL nuisance Per aa rule. pore recent L� th

Oi i ion Fourth Department, seems to have taken the same t k
iti Sweet for the statement that even if tha noperatio

d ation bueinees ia PermiesibLe use, plaintiff ia not r L�d d
bringing this action."

IL Authorization Oefensss Applied to Actions
Inenlring ErOei an Contrel StruCtureS

Wa have menttoned the fact that permits obtained by the defendants
ths Hsesechosette tace or aussie, Jr. v ti eely aod the Florida cess or392

paty v 7OWn Of Pa Lm BeaCh «ere not 8 cole p L e ta def ense to an a cti on f o r
private nuisance f ros en erosion contra l structure. 394

Generalizing frcel judicial treatment Of analOgoue ei tuati One in the
above di acueaion of the authorization defense, we surmise that the New York

888, 2% NY 1&, 25 Nald 989 	245!i folloeed 1n Jones v Iyiepel Hilly Incea 273 AD 515,

77 NYK'd INI7 �st Oep't 1848!.

985 ~ tribe lee of nuisance and that of toning both r elate to the uee of propertyt but they

~ eoh protect a different intereeC, SO a uee ehioh fully coapliee sith x zonfng ordfnance eey
~ t1ll be ~ n! oined ee ~ nuisance e e ~, elbal t 'the pleint1ff aesuesa s heavy burden of
proof. l'Ittl ~ Joseph Realty Inoe v Teen of gebylan, 41 Nygd 798h 744d 385 NY82d 428 499d
ma CI 1189, 1188 �877! {citing geest v Caepbell end gave v Donner-Hanna Ihke Carp.d end
qmttng froe 2 R. N. Andermny Nee York Zoning Lm and prentice eac 234N [2d ed 1878!!.

881 ~ Norroy v Young, 87 Acgd gggy 4lg NYS2d 759 [4% Geptt 1983]. lhe record revealed
"aonflicting Ceetiaony ea to tbe reeambleneee of the defendentet ect1vitieev" on the basta cf
«bieb *fendanta' ootion for ecemary Judgeent wee denied setting ep for trial ~ nu1 eence 1n
foot 1aaua,

ggg. gse supra text eocoapay lng notes 199440 .

ggg. gee supra text ecmapenying note 887.

884e ge defense rae alas regeed in Nea York in Neitra! eeo r Levonh sher ~ Che construction
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courts wi Ll 91ve ca" siderable weight to the degree af explicitness and
comprehensiveness of datei l regarding patentieL impacts an nearby properties
in statutory ar edm1ni strat1ve author izeti one of erosion controL
canetructian ar maintenance.

Reguleti one of the Ne» York Oepertment af Environmental Conservation
under the Shareowner's protection Act are ceLculated to guard against
eraeion damage from en erosion protection structure ta properties af nearby
ahal eawnere ae wel l es Praper ties of the present or future owners af the
site itself. They da so by exacting perfarmence standards requiring e395

high degree of admi ni strati ve over eight. This would necesesri Ly lend
considerable weight to the granting of neceeeery permits by the stets under
the Act, and by local authorities required ta foLlow the state standards in
f'rem 1 ng thai r own eroai an protecti on laws. Examples of' Lace L regu Leti one
implementing the Shareawner'e Pratecti on Act indicate that in many cases
they msy bqgare speci f 1 c end rest ri cti ve in Looki ng to the pro tecti on af
neighbors. 3

The potential 1mpact an neighboring wetlands determines whether one mey
obtain a permit under the TideL Wetlands Act or Freshwater Wetlands Act to
build en erosion protection structure. It is conceivable that if 8
permit were g1ven, e private owner af the wetlands involved might have
occasion to eue the owner of the structure far eLteration af the naturaL

canditian af the wetlands. Although the wetlands themselves m1ght not have
e substantial monetary value, their destruction might teed to injury to
other property of their owner dependent on preservation of the wetlands.
The Tawn of Brookhaven Freshwater Wetlands Law, noted above indi catee that
erosion control is one of several. functions af wetlands. If that were
the focus af a particular proceeding in which a developer were seeking e
perm it under e state or LocaL wetlands le» to build sn eras1on protection
structure, the granting of the permit should give the developer e powerful
weapan with which to defend himself from liability to the neighbor.

Sheller reasoning should produce 8 81m1ler concLueion in the case of 8
permit abtained under stets or municipeL f Loodplein msnegsment
regulations. 99 An application by e shareowner in s regulated area for s
perm1t to bui ld e structure ta prevent erosion af his awn land wouLd
necesseri Ly be examined for 1 te potenti el for f Laoding neighboring lends.

885 ~ saa supra text accahpaoytag hates 2NWM.
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ger saa copra test aCCOhpaaf !ag hates ~2p~

Sge, sae aepra taXt aaeahpahiiag nate 32'

888. saa mlpr ~ text accehpanfisg hataa @&@as



Under the c rcircumstances e go � eheed signal. shouLd «sigh fn the defendant's
in e nuisance ection broUght by the neighborfavor fn e

Summary

addressed e re [1! whether th
erosion prevention structu

"ty resulting from dist�rb
and �! whether, f f the st

o" Permit granted b
"ne from li abf li ty as a matter of l
strengthens the owner'e defene . T

expLored with par ticu lsr ref
controL on Long Ze Land shores.

Qn Long Island, eroefon is pert of e natural. process by which «eves
build up end alternately carry back to see  thus erode! beeches and bluffs.
Man-made coastal structuree interfering with the process mey exacerbate
~ roeion damage. This frequently occurs when e shorefront owner bUi lds a
Jetty, groin or othel erosion prevention structure to protect his own
proper ty. The effect mey be to dferupt the drfft of sand along the shore
[ceLled LfttoreL drift! caused by «ave ection, end either deposit excess
lend on one neighbor's beach, or deprive another's of sand so as to hasten
f ts erosion.

On the issue whether, es a matter of policy, a shareowner should bs
permitted to bui ld structures to protect hi s Land at the expense of' e
neighbor'e property or to the detriment of' the larger coernunity concerned
with beach stebil.f cy generally, the Nae York Legislature has taken the
poei Cion that the harm outwefghs the benefit of such structuree.
4ccordfngl,y, fn the Shoreowner's Protection Act, the state and cooperating
Local governments reetrfct Che bui Lding of i'ndividual erosion prevention
devi cea.

Tha attitudes of the Amerfcen courts on the issue are mixed. There are
very faw recorded decisions fnvolving inter'ference «fth the natural. floe of'
ocean «stere by erosion protection structures. possibly for the historical.
reason Chat Judge-made lew on the subJect wss ff rst developed in eer ly
<ngland. e country completely surrounded by hosti le seas, some of these
deci ~ fons have applied e "common enemy of the see" doctrine, or have
That doc

am "gly endorsed t' he concept without basing thmf r decision squareLy on it.
defenses

t 'do ctrine holds that each landowner fs anti tied to erect hi s own
adJof nfn s

'eases against the ravages of the erne, wf thout l.iabi lity for damage to
themsaLvas

J fng shore property, l.caving it to the other shoreownera to protect
rormuLation

elves agafnat the "common enemy," the eea. Even fn the original
structure fn'a«on of the doctrfne the courts recognized exceptions where the
improve the oe fnjur>ng adjoining property wae buf Lt in bad fei th; ot' bui Lt to

the owner'e Lend for some purpose other than erosion prevention>
~at~ctad improperLy or negligently.



Tha props"aity of the courts in dealing with ocean coastal erosi
si tueti one i s to look to dactrines applied in analogous casaa ogo us cases
inter ference by landowners with the flow af surface waters watarcou
 rivers end streams! and Lakes, and ground waters.

There are signs oi' e tendency of the courts, suggested by decisions in
Nessachusetts and New Yorkr to move away fram the common enemy doctrine that
grants absolute immunf ty from liabi lity for injury to adjoining property.
The pr ef'erence is for a mor'e flexible teat of reasonableness, by analogy
the rule eppLying to similar situatians aLong rivers or invoLving thm
diversian of surface «stere. Using that teat the courts look closely at thm
facts of each csee, and reach a decisi an by baLancing the interests of thm
respective parties and the community.

The majority of the courts dealing with cLaima for damages from the
diversion of surface waters use a reasonebLaness approach, inquiring whether
the defendant was making a reasonable usa of the water or managing i'ts flow
in a ressonabLe «ey. The New York caurta, in the minority, favor an adapted
"common enemy" concept eLLowing one landowner to repel surface water to
protect his own property without being subject to liabiLity for damage» to
the property of' others.

However, the New York caurta Join the majority in applying a reaaonehlm
use rule where e riparian owner � the owner of land on the shore of a r'iver
� buiLds an embankment or dike causing damage to lands of others, at least,
from ardinary flaads. Some authorities, including New York courts,
distinguish cases of damage from extraordinary and ordinary floods, finding
greater justi fi cation for absolving the bui Lder of' tha proteotiva feei Li ty
from Liabi lity for damages froa extr eordinary ones. There is some
indication that the distinction would ba applied to compLainte of damage
from overflowing sea retere.

The reasonableness rules applied in surface water cases are generally
applied to actions for damages from the diversion of ground or subterranean
«stats. New York foLLows the generaL pattern.

Soma courts have f'evored the coamon enemy cancept an the ground thethat 4W

the courts ware to impose Liability on a Landowner for protecting him
property against erosion ar flooding they would discouragediacoura e urban

development. Courts have also reached the same result whehera the locaLe is m

h«lt up urban al'ea by reasoning that since existing emhahankments or similar

protective facilltiee have contributed to a landowner a f I'a floodin or erosion

probl.erne, it would be unfair to make hia compensate other ~ for iniurism
c»ead by hie own protective measures.

<ther courts have questioned the premise that that the threat of a Lawsuit
»«ghbors is in fact a deterrent to developmment, In r'scent year m

t r turaL resource oorraarvat orsIinoreaaing raoagrrit$on of the importance of naturaL
incLLrdirrg the preservation of coastal Lande, haaa influenced tha oourta

4!nN
adop~ an arrti-deva!,opmant stance asking tham mo~ or e r aoeptive to f rr



liebi L tyLi ty to inJ ured neighbors. Conserveti on i s also fastered by a
recogn t onitic� that the ultimate societal good might best be echieved by

ng natural coastal proce sees operate wi thout human i n te rv ant i on. The
underly ng easumd r yi g p o s tha m 's efforts
waves to re uceea to reduce erasion must ultimately
ere re n forced by the Pasi tion of the Me» york L i L
Shoreawner's Protection Act.

e PLecement end b i lding of e shorelend owner's erosio ot
directly authorized by

bui lt under e Permit granted under the Shoreowner's P ot tio
e», does that relieve the landowner f'rom

g oo ' pro perty? Generally, the courts ref'use to her Li bi lity
matter of law, but do give wei ght to compli ence wi th such authorizeti on or
permit in deciding the cess. The eigni f'icance of' the camp Li ence factor
depends an the extent to which the authori ties, in approving the structure,
have aLreedy given consideration to the potential af injury to others. If,
far exemple, the euthari ti es have passed an the preci ee Location of' the
structure in relation to nearby prapertiee, end have been satisfied thet
prescribed eef'ety standards have been met, e court would be inclined to
abaalve the awner of Liabi lity unlese he were found to be negligent in
oarrying out the work.

A similar issue asks whether the owner may escape liebi li ty if the
structure conforms with e zoning ordinence. Ordineri ly the courts do not so
hold es e matter of lew, but may give some ~eight to the conclusion of the
zoning authorities that the structure is in en epprapriate use district.
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