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STATE AND LOCAL RESTRICTIONS ON SITIRG
COASTAL AQUACULTURE FACILITIES IN NEW YORK

T. Ipntroductiom

In its findings leading to enactment of the National Agquaculture
Act of 1980, Congress stated that “"[m)any areas of the United States are
suitable for aquaculture, but are subject to land-use or water-use
management policies that do not adequately consider the potential for
aquaculture and may inhibit the development of aquaculture.“1 In the
final report on a national study of barriers to aquaculture developument,
commissioned by the United States Fish and Wildlife Service (hereafter
referred to as the Regulatory Constraints Report), the authors
concluded:

There are few aspects of aquaculture uses of lands and
waters . . . that are not regulated to some degree or
other at all three levels of government — federal, state,
and local. These regulations may range in scope from
environmental impact statements to pond coustruction
permits. Some regulations govern specific activities such
as grading, construction, and effluent disposal regardless
of location. Others regulate activities within specific
geographic areas such as conservation districts and the
coastal zone. In short, within each broad category of
regulation, the aquaculture entrepreneur likely will be
confronted by several levels of government.

A second level of complexity remains to be confronted,
however. Within each level of government —- federal,
state, and local -- are a variety of agencies with
responsibilities touching on aquaculture. The propensity
of many agencies within each level traditionally has been
to stake out their piece of the regulatory turf and te
guard it against all comers. That scenarlo, however, is
changing among federal agencies and in many state agencles
involved with aquaculture.

The Regulatory Constraints Report and the background documents on
which 1t was bagsed complled state laws and regulations impacting

1. 16 USC § 280L(a)X8) (1932)

2. United States Fish and Wildlife Service, Final Report, Aquaculture in the United
States: Regulatory Comstraints I-2-3 (submitted by the Aspen Research amd Information
Center, March 16, 1981).



aquaculture development under the following categories: speciles
management; water management; land management; health and safety;
pollution control; and commerce and labor.> The subjects embraced by
these categories are found in the the Regulatory Constraints Report's
list of subcategories, set out in the Appendix attached to this report.
Brief descriptions of just the New York laws and regulations in these
categories fill 38 pages.4 Analyses of these and federal laws and
regulations, probing problems they pose for agquaculture development 1in
New York, would fill volumes.? A summary of statutory permitting
requirements in New York of potential concern to aquaculturists,
compiled bgr the New York State 0ffice of Business Permits, covers about
120 pages.

The focus of this report is narrowed to direct siting requirements
imposed by New York state and its local governments, with emphasis on
the relationships between state and municipal regulatory regimes.
Except for brief preliminary mention, and references to polints of
intersection with state or local regulatory activities, applicable
federal laws will not be covered. The reference to restrictions
"directly” affecting aquaculture is not self-explanatory. By "direct
siting requirement” we mean to include (1) the regulation of water based
activities aimed primarily at protecting navigation and other
traditional public uses of waters, such as restrictions on the placement
of obstructions in open navigable waters, on dredging and filling, or on
the operation of vesse}.s;8 (2) comprehensive land use control laws
covering the entire jurisdiction of a municipality and ptohibiting or

3. Regulatory Constraints Report IV-3-8,
4. 1d wol 2 at 35492,

5.&etmofmefotrmportaonﬂmelhitedStatesFisha:ﬂﬂildlifeSewicesnﬂy
leading to its fingl report: A Directory of Federal Regulations Affecting the Development
and Operation of Commercial Aquaculture (350 pages); and A Directory of State Regulations
Affectirg the Development amnd Operaticn of Commercial Aquaculture (vol 1, 311 pages; wol
2, 657 peges).

6. The list Is on file in the of fice of the New York Sea Grant Institute, Albemny, New
York.

7. See, e.g., Novack, Federal and State Controls over Land/Water Development in
Navigable and Normavigable Waters, 1 Sea Grant L J 335 (1976}

8. Boating regulations will be noted both becasse they provide a backgromnd for
analysis of central issms of stare-local relatinships in New York, and becaise some
types of floating aqueculture facilities might conceivably fall under laws restricting the

operation of vessels in navigable waters.



restricting aquaculture 1in uplands or waters within certain districts;
(3) similarly restrictive laws and regulations applying to specified
types of land or areas, including coastal erosion hazard areas,
wetlands, flood plains, and waterfront revitalization areas.

Some of the more or less closely related subjects that will not be
cavered in this report are: the protection of, or restrictions on,
littoral or viparian rights of aquaculturisgts or others;9 the sale or
leasing, or granting of licenses or permits to use, state or municipal
underwater lands or shorelands for aquacu1Cure;10 fishing and fish
hatchery licenses; water pollution from effluents of aquaculture
operations or from external sources; regulations of various other
operations, such as restrictions on fighing for, or harvestiag, finfish
or shellfish; and the simplification and coordination of multiple
permitting requirements for aquaculture activities. An overview af
problems of pollution of shellfish growing waters 1s under preparation
by the Sea Grant Law Program of the Faculty of Law and Jurisprudence,
State University of New York at Buffalo; and cther studies have been
reported in various publications of the New York Sea Grant Institute.

State laws generally, and New York laws in particular, distinguish
freshwater bodies and marine waters in framing regulatory laws.
"Generally, freshwater requirements tend to be less rigorous than
marine, primarily because fewer public resources are involved.”
Largely for that reason, although finfish culture in inland pounds,
particularly by private operators, will normally be subject to siting
restrictione, this report relates mainly to the siting of aquaculture
facilities in or along marine waters. Some of the subjects would be
pertinent as well to the development of finfish aquaculture aleng the
shores of the Great Lakes or other larpge lakes.

9. Some agpects are discvssed in a coapanion report prepared by the author for the
New York Sea Grapt Institute, Access to Waters and Underwater Lands for Aquacnlture in New
York (Janmry 1984) (hereafter cited as the Aquaculture Access Report).

10. The focus of the Aquaculture Access Report.

11.Ebwtmunmmtwaterpolhximismeafﬁeewimmlfacmmtdm
into account in passing on the appropriateness of proposed aquaculture sites under
statutes examined by this report.

12. See article 13 of the New York Envirommental Conservation Law, dealing separately
with marine and coastal resowrces, including marine fisheries.

13. Regulatory Constraints Report TV-15



The nature of the siting regulations to be discussed in this report
is dictated by the nmature of the aquaculture fac{litfes and operatioms
governments deem it necesgary or desirable to regulate. The factual
context is presented in some detail in the companion report on access to
Rew York waters and underwvater lands for aquaculturae,l A brief,
general description should suffice for the purposes of this report.

The term "aquaculture,” in its broadest sense, is defined as “the
growing of aquatic organisms under controlled conditions.”l> 4 subclass
18 soaetimes marked out for aquatic activities taking place in brackish
or seawater ~— called “mariculture.”l6 The Field may also be divided in
accordance with the the types or species of organisms cultivated, the
major categories being animals and plants. The animal varieties are
divided into fish (finfish, or vertebrates); mollusks (shellfish or
bivalve culture, e.g., oysters, clams, mussels); and crustacea (e.g.,

14, Aquculture Access Report.

15. Bardach, J.E., J.H. Ryther and W.O. McLarney, Aquaculture: The Farming and
Husbendry of Freshwater and Marine Organisms 2 (New York: Wiley-Interscience, 1972) (cited
hereafter as Bardach). The Matiomal Aquaculture Act of 1980 defines “aquaculture™ as the
"propagation and resrimg of aquatic species in controlled or selected environments,
Including but not limited to, ocean ranching (except private ocesn ranchirg of Pacific
salmon for profit in those States where such ranching is prehibited by law).” 16 USC
§ 2802(1) (1982). “Aquaculture,” one of the activities subject to the land use
reguiations promulgated uwnder the New York Tidal Wetlands Act (Emrirommental Conservation
Law, art 25 [McKimney Supp 1982)) is defined in the Tegulations ag "the cultivation and
mmdmmmmmymmdmtmmm, inclnding
figh, shellfish, crustacesns and seaweed, and the {nstallation of cribs, racks and in-
mersmforuﬂﬂwtilgmmg,htdmllmtmmdemimofmy
bilding, any filling or dredging or the construction of any water regulating structures.”
6 NYCRR § 66L4 (L977).

16. Clay, GS., et al, Ocesn Teasing for Hawall TI-1 (preparved for the Aquaculture
Mﬂomhmw&?mmzmicnevdom, State of Hawaii)
(1981) (cited hereafter as Clay). Gerald Bowden issues a caveat in noting the general,
"clearly sensible,” distinction based on the difference between fresh water ard sea water
habitatg: "[Clurrent wsage tends to bhlur the distinction The reader is cat {oned,
therefore, not to draw any saline inferences from seemimgly interchangesble use of the
wrdsaqmuﬂtmaﬂmMmlm’CoastalAmmﬂhma[awaﬂPoﬂqZ(Wemm,
Boulder, Cole, 1981).



shrimps, c¢rabs, lobsters).u Examples of subcategories of marine plants
are seaweed and planktou.lB

The cultivation of ghellfigh or crustacea may entail any of four
types of operations: bottom culture, as in the planting of seed oysters
or clams on the water bed; off-bottom culture, using a structure placed
on the water bottom to support the growing crop Iin the waters above, or
suspending trays or bags of oysters from floating racks or rafts affixed
to the water bottom by cable; pond culture, using seawater or brackish
water pondg, sometimes connected with the sea or bays by lagoocns or
channels; and onshore hatcheries, generally using tanks, either to
produce seed oysters or clams, or to enhance the growth of seed oysters
or clams initially developed in water bottoms or on cff-bottom
facilities.l? '

The rearing of finfish is generally done in pens or cages suspended
in water and attached to bottom land. More sc than for shellfish or
crustacea cultivation, space requirements for finfish agquaculture
nermally require access to upland sites adjacent to the water based
facilities for locating hatcheries, tanks, freezers, or other processing
buildinge or equipment.

The cultivation of seaweed can take a variety of forms and
dimensions, but generally it requires the use of floating rafts or raft-
like structures anchored to the water bottom. Pending experimentation
in New York with the cultivation of seaweed for blomass conversiom to
produce methane gas, though on a small scale of perhaps a quarter of an
acre or less, suggests that to achieve acceptable yields the seaweed
farmg for energy conversion would require the exclusive use of many
acreg, if not square miles, of water surface. Whether or not the farms

17. Clay TI-1 - I1-2; O. W. Terry, Aquaculture 11-12 (New York Sea Grant Institwte,
MESA New York Bight Atlas Monograh 17, 1977) (cited heveafter as Terryl The "aquatic
species” covered by the defindtion of “aquaculture” in the National Aquamilture Act of
1980 Include "mny spectes of finfish, mollusk, crustacean, or other aquatic inmvertebrate,
amphibizn, reptile, or aquatic plant.” 16 USC § 2802(3) (1982) As used in New York's
Fish and Wildlife Law (article 11 of the Emviromental Conservation law), ™ fish' means
all varieties of the super—class Pisces™ ™Food fish' means all species of edible fish™
and "'Shellfish' means oysters, scallops, and all kinds of clams and mussels.”
Envirommental Congervation Law § 11-0103(la, b), {(9) (McKimney 1973). Ard see the
definitions of “food fish” amd “shellfish™ in the regulations relatirg to the licensirg of
marine hatcheries (6 NYCRR § 481 [1981]).

18. Clay II-1; Terxy 13.

19. The iInformation in this and the next two paragraphs is summarized from the
Aquarnlture Access Report.



would be close encugh te shore te attract state or governmental
regulations remains to be seen.

II. Allocation of Powers in the Federal System

"The common law pertaining to use of inland watercourses was
received by the states In this country, not by the federal government,
and the power to shape the contents of common law rights is reserved to
the states, except as it may be affected by powers delegated to the
federal government and exercised by 1£."20 “rhe federal government's
Jurisdiction over waters ariges from the commerce power delegated to It
in the United States Constitution.Zl

Commerce dncludes navigation. The power to regulate
commerce comprehends the control for that purpose, and to
the extent necessary, of all the navigable waters of the
United States which are accessible from a State other than
those in which they lie. . . . This necessarily includes
the power to keep them open and free from any obstructien
to their navigation, interposed by the States eor
otherwise; to remove such obstructions when they exist;
and to provide, by such sanctions as they may deem proper,
against the occurrence of the evil and for the punishment
of offenders.2?

Waters are deemed "navigable,” for the purpose of defining the
"navigable waters of the United States™ subject to such control, "when
they forwm in thelr ordinary condition by themselves, or by uniting with
other waters, a continued highway over which commerce iz or may be
carried on with other States or foreign countries in the customary modes
in which such commerce is conducted by water."?3 1n determining
navigability the courts have lacked at the capacity for use, rather than
the actual manner and extent of use.Z The navigable waters of the
United States also include all waters subject to tidal action.2? Under

20. Waite, Pleasure Boating in a Federal Umiom, 10 Buffalo L Rev 427, 430 (1961}
21. Art O, cls 2 and 13.

22. Gilman v Philadelphia, 70 US 713, 724~725 (1865)

23. The Dandel Ball, 77 US (10 Wall) 557, 563 (1870\

24. United States v Pots-Net, Inc., 363 F Supp 812 (D Del 1973).

75. United States v Stoeco Homes, Inc., 498 F2d 597 (3d Cir 1974).



either test, the waters of Long Island Sound and Gardiner's and the
Peconic bays are mavigable. Accordingly, Loog Island Sound and several
of the larger bays arcund Long Island have been declared navigable
waters of the United States for purposes of application of the commerce
clause.?® Once a body of water has been ad judged navigable, it remaing
so regardless of the action of natural forces and man-made
alterations.

The pervasive nature of "navigable waters of the United States,”
coupled with the extensive jurisdiction of the United States Corps of
Engineers {the Corps) over activities obstructing mnavigation or
impairing water quality, attracts federal regulatory authority in wmost
any gignificant agquacultural project situated in or near water bodies.

The Corps' role in protecting navigation derives from section 10 of
the Rivers and Harbors Appropriations Act of 1899, which prohibits the
creation of "any obstruction not affirmatively authorized by Congress,
to the navigable capacity of any of the waters of the United States”;
and makes it unlawful to build "any wharf, pler, dolphin, boom, weir,
breakwater, bulkhead, jetty, or other structures in any port, roadstead,
haven, harbor, canal, navigable river, or other water of the United
States, outside established harbor lines,"or where no harbor lines have
been astablished, except on plans recommended by the Chief of Engineers
and authorized by the Secretary of War [Secretary of the Army, through
the Corps]”™; or “"to excavate or fill, or in any manner to alter or
modify the course, location, condition, or capacity of, any pory,
toadstead, haven, harbor, canal, lake, harbor of refuge, or inclosure
within the limits of any breakwater, or of the channel of any pmavigable
water of the United States, unlass the work has been recommended by the
Chief of Engineers and authorized by the Secretary of War [Army, through
the Corps] prior to beginning the same."28

For the purpose of administering the Rivers and Harbors Act the
Corpe hags defined the term “structure” to include "any pfer, wharf,
dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, Jetty,
permanent mooring structure, power transmission line, permanently moored
floating vessei, piling, aid to navigation, or any other obstacle or

26. The J. Duffy, 14 F22 426, 426-427 (D Corm 1926), rev'd on other gromds, 18 F2d
754 (2d Cir 1927}, cert denied, 275 US 528 (1927) ("the waters of Long Island Sowrdd proper
are territorial waters that our mmicipal law reaches,” for purposes of emforving the
Natioosl Prohibition Act, amd the Tariff Act of 1922% Village of 0ld Field v Schuyler, 12
NY2d 6, 12, 240 NYS2d 980, 982, 191 WE2d 460, 462 (1963) ("the waters of Long Island Sound
are navigable waters within the hmdsdiction of the United States,” subject mo federal
laws restricting dredging).

27. State Water Control Board v Boffman, 574 #2d 191 (4th Cir 1978)% Whitehead v
Jessup, 53 Fed 707 (CCNY 189%).

28. 33 SC § 403 (1976) {cited hereafter as the Rivers and Harbors Act).



obstruction.”"29 Under this definition, a faecility for growing seaweed,
anchored to tha water bottom, whether or not deemed a "floating vessel,"
and probably occupying at least a quarter of an acre of surface water,
would constitute an obstruction attracting the jurisdiction of the
Corps. A permit from the Corps would be required, in the form of either
an individual permit or & letter of permission, depending upon the
District Engineer's assessment of the scope, environmental impact and
degree of public opposition to the proposed project.30 A rearing pen or
other type of facility for finfish culture would be less likely to
impede navigation, but might nevertheless be deemed an "obatruction"
requiring a permit from the Corpe. The District Engineer for the New
York District of the Corps is the person authorized to process and issue
a section 10 permit for the Long Island Sound area.3l

Under section 404 of the Federal Water Pollution Control Act
Amendments of 1972, as amended by the Clean Water Act of 1977 (hereafter
referred to, collectively, as the Clean Water Act), the Corps is
responsible for acting on applications for permits for the discharge of
dredged or fill material into "mavigable waters" of the United States.3?
Though the discharge of "any pollutant, or combination of pollutants,”
into such waters is prohibited genmerally under the Clean Water Act, it
may be allowed by permit granted by the Administrator of the
Environmental Protection Agency, if the discharge meets the Agency's
standarde as well 25 all applicable requirements of section 404. 3 For
the purposes of the Clean Water Act, the definition of the term
"navigable waters" is not narrowed to traditiomal notions of
navigability, as it is when used in the Rivers and Harbors Act, but
embraces much broader categories of "waters of the United States” coming »
within the orbit of the federal commerce power.3% Under 1974
regulations of the Corps, the Corps jurisdiction under both the Rivers
and Harbors Act and Clean Waters Act was extended to noanavigable

29, 33 CFR § 322.Xb) (1983).

30. §§ 322.2(d),(e), and 325.5(b) (1983); cf id § 322.5(f),(g) (1983).

3L. See id § 325.4b) (1963).

32. 33 USC $§ 1311(a) (1976).

33. Id §81311, 13& (1976 and Supp 1961).

34. Dnited States v Holland, 373 F Supp 665 (MD Fla 1974); and Nahural Rescurces
Defeuse Council, Inc. v Callaway, 392 F Supp 685 (D IC 1975). ind see the discussion of

this and related facets of the Corps jurisdiction in Fimell, The Federal Regulatory Role
in Coastal Land Management, 1978 Am Bar Foumdation Research J 169, 176 et seqe



swamps, marshes and other wetlands meeting specified criteria.3?

Under provisions of the Clean Water Act and inmplementing
regulations dealing specifically with aquaculture, the Administrator may
“permit the discharge of a specific pollutant or pollutants under
controlled conditions associated with an approved agquaculture project
under Federal or State supervision.”

States meeting certain qualifications are authorized to assume
regulatory authority under both gection 404 and the pollutant discharge
sections of the Clean Water Act.’

Federal jurisdiction over activities ceonstituting Interstate
commerce is not exclusive. The police powers reserved to the states may
also regulate activities affecting, but not unduly burdening, interstate
commerce, or incidentally affect other maritime affairs; but in the
event of a conflict between federal and state laws, the federal laws
prevail.38

Local governments may exercise the state's police power through
delegation by the state legislature or pursuant to home rule grants in
state constitutions. In some respects the state and local governments
share powers to regulate water-related activities. Questions regarding
the boundaries of their respective jurisdictions do arise, however, from
ambiguities or uncertainties in state enabling legislation. These will
be treated below in the discussion of the powers of New York State and
its local govermments to regulate activities obstructing navigationm.

35. 13 CPR § 209.120 (19682) And see United States v Holland (noxmavigable mosquito
canals ard mangrove wetlards); and Fimnell, supra note 34, at 187 et seq.

36. 33 USC § 1328 (Supp 1981) And see 40 CFR §§ 122-25 (1983), as amended by 45 Fed
Reg 33290-58%8 (May 19, 1980). The regulatioms define "aquaculture project” as “a defined
managed water area which uses discharges of pollitants into that degignated area for the
maintenance or production of hervestable freshwater, estuarine, or marine plmts or
animals” 40 CFR § 12225 (1983). Amd see §§ 12510-11 for criteria for granting permits
for aguaculture projects.

37. 33 18C §8 1344(2) (Supp 1981)

38, Cooley v Board of Wardems of Port of Philadelphia, 33 US (12 How.) 299 (1851)
Parker v Brown, 317 US 341 (19%43); Askew v American Waterways Operators, Inc., 411 US 325
(1973).



ITI. State Regulation of Water Based Activities

A. The Extent of State Jurisdiction;
the "Tidewaters™ Exception

1. Regulation Limited to "Navigable Waters of the State”

New York State has exercised its reserved power over navigation
through legislation dating back to 178439 The various enactments have
been assembled 1in three conselidations, designated the Navigation Law,
adopt'ed in 1897, 1909, and 1941,40 They "brought together the ganeral
statutory provisions relacing to the navigaction of the waters under
state control, except the canals,” and In this effort the “term
'navigation’ was used In the broadest sense and was made to include not
only the regulation of vessels passing over the waters, but also the
subjects of abstructions to navigation, the use of streams as public
highways, tidewater navigation and the pellution of waters.”

1941, Until 1%41 the legislature did not perceive a need to liwmit
the lecations of waters covered by the Navigation Law provisions
goveruing the operation of vessels. Varlous sections of the predecessor
Navigation Law of 1909 applied generally to “waters of this state,"*2 or
to named waterways or other specific locations.43 In the 1941
congolidation the provisions of the Navigation Law were applied
uniformly to the "navigable waters of the state,” with some exceptious.
At the same time, the addition of the descriptor "navigable” introduced
navigability as a limiting factor. The term "navigable waters of the
state” was defined to include "all inland lakes and streams whelly
included within the state and not privately owned which are navigable in

39. See Schedule of Laws Repealed by the Navigation Law of 1909, in McKinney's
Navigation Law xiii-xiv (1%l

40, 1897 WY laws ch 592; 1909 NY Laws ch 42; 1941 NY Laws ch 9L
41, 1907 Report of Board of Statutory Comsolidation 38l6.

42, See, eg., § 11, satling mles; and § 50-a, location of buoys or beacons (1909 N¥
laws ch 42, as amended) Earlier the Navigation Law had been made “applicable to all
steam vessels navigatirg the waters within the jurisdiction of this state, excepting
vessels which are subject to inspection urder the lavs of the Dnited States” 1897 NY
Laws ch 592, § 1.

43, See, eg, §§52-55, relating to the deposit of refuse, vremoval of gravel, ice
blockage or pilotage fees in specified water bodies (1909 laws ch 42, as amended); and 3
Rev Stats ch 20, tit. 10, §§ 16-18 (Bth ed 1899), regulacing obstructions in the waters of
the Muison River amd other specified waters in the New York City area.
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fact and are not comnected by navigablie chammels with tidewater."‘:‘[‘ In
turn, "navigable in fact” was defined to mean

navigable in its natural or unimproved candition,
affording a channel for useful commerce of a substrantial
and permanent character conducted in the customary mode of
trade and travel on water. A theoretlcal or potential
navigability, or one that is temporary, precarious and
unprofitable is not sufficient, but to be navigable in
fact a lake or stream must have practical usefulness to
the public as a highway for transportation.

1956. Fifteen years later the Joint Legislative Committee on Motor
Boats observed rhat limiting the law to “navigable warers of the state”
left "very few bodles of water . . . under State jurisdiction,” for {t
excluded (1) all lakes and rivers not connected with tidewater by
navigable channels {(thus excluding such large lakes as Cayuga, Oneida
and Seneca, and such rivers as the Hudson, Mohawk and Seneca); {2) lakes
and streams which are not navigable in fact {an estimated 2,000 small
bodies of water, Including popular vacation areas in the Adirondacks and
elsewhere): and (3) waters not wholly included in New York State (thus
excluding portlons of Lake Erie, Lake Ontario, and Lake Champlain).
As a result the "great bulk of the boating” in New York was in “the very
waters which are excluded and the recent tremendous increase in boating
and boat traffic 1s on the waters over which the State has no
control.”’  The committee also noted

that under the existing definition it is difficult for
boatmen to determine the exact extent of State control and
law enforcement officers have been hampered by the lack of
a clear cut understanding of their jurisdiction.
Moreover, under the present statute it has been almost
impossible to determine just which boats must be
registered with the Department of Public Works [under
section 71 of the Navigation Law] and catrry an assigned
identification pumber.%

44, Navigation Law § 2(4), as amended by 1941 NY Laws ch 941 (emphasis added)
{(McKirmey 1941). :

45. 1d § 2(5).

46. Memorandum of the Joint legislative Committee on Motor Boats, in Gowernor's Bill
Jacket on 1956 NY Laws ch 596 (another version fourd in 1956 New York State Legislative
Aomual 54)

47. 1d; and see People v Hart, 206 Misc 490, 133 NYS2d 98 (Co Ct, Wayne Co, 1954).

48. Joint legislative Committee memorandum, supra note 46.
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To remedy the situation the committee sponsored and the legislature
anacted a bill amending the definition of "navigable waters” in section
2(4) of the Navigation Law to read as follows:

"Navigable waters of the state” shall mean all lakes,
rivers, streams and waterg within the boundaries of the
state and not privately owned, which are navigable in fact
or upon which vessels are operated, except tidewaters
lying south of the parallel of the forty—first degree of
north latitude and Long Island sound.*

The committee polnted out that the 7"4lst parallel rumns
approximately through Hastings on Hudson™; that the "lower Rudson River
and Long Island Sound are excepted from State jurisdiction becausge it is
understood that the Coast Guard exerclses active and adequate control
over those areas”; and that the expanded definition would give the
Department of Public Works (then the enforcement agency) “"basic
jurisdiction over all boating within the State except that on Long
Island Sound and the lower Hudson River.””? 1In the light of this
legislative history, three features of the 1956 amendment bhear on 1issues
to be explored in this repert.

(1) In altering the definition of "navigable waters of the state”
and thus enlarging state jurisdiction under the Navigation Law, the
legislature appeared to be concerned solely with the enforcement of
boating regulations. The expanded definition similarly enlarged the
jurigdiction of the state over waters subject to the Navigation law's
provisions restricting the placement of obstruetions in navigahle waters
(the subject of section 32 of the Navigation Law, to be discussed
later). Apparently the implications were not brought to the attentionm
of the legislature or Governor.

(2) There is no evidence that the exception was intended to
delineate state and municipal regulatory powers, or imply a fresh
delegation of exclusive authority to local governments. The concern,
rather, was with the division of authority between the state's
Department of Public Works and the United States Coast Guard.

(3) The wording of the exclusionary clause - “except tidewaters
lying south of the parallel of the forty-first degree of north latitude
and Long Island sound” {emphasis added) -- 1invites problems of

interpretation. The term tidewaters is not used to describe Long Island
Sound. The clause did not say ~tidewaters lying south of the parallel
of the forty-first degree of north latitude and of Long Island Sound.”

49. 195 NY L ch 59 (empimsis added).
50. Joint Legislative Committee memoranhm, supra note 46.  The Division of the

Budget also noted that "jurisdiction over some waters of the State is split between the
Coast Guard and the State” Governor's Bill Jacket on 1956 XY Laws ch 5%.

12



Thus, one might ask whether the exemption of "Long Island Sound”
extended only to waters within the Sound proper, er was meant to
include, as well, tidewaters flowing to and from the Sound in its
tributaries. Some clarification may be found in subsequent amendments,
to be noted below.

1958. Following the 1956 amendment it cawme to the attention of
Senator Elisha T. Barrett of Bayshore, Long Island, that all or portions
of Little Peconic Bay, Gardiner's Bay, Fishers Island Sound and Block
Island Sound were north of the forty-first parallel, thus not covered bi'
the exception unless they were regarded as part of Long Island Sound.”
The Department of Public Works had coensidered these waters to be part of
the Sound, but this was subject to some doubt.?? To resolve the problem
Senator Barrett introduced a b{ll, enacted in 1958, further amending the
Navigation Law definition of “navigable waters of the state™ to exclude
“ridewaters lying south of the parallel of the forty-first degree of
north latitude and Long Island Sound, Little Peconic Bay, Gardiner's
Bay, Fishers Island Sound and Block Island Sound."?3

Again the legislature seemed to be preocccupied with the extent of
state jurisdiction over hoating and the division of responsibilicty
between the state and the {ocast Guard. The Attorney General, in
addressing the proposed 1958 amendment, said that it would "release such
bodies of water from State law and only Federal rules and regulations
will be applicable."“

1959, Within one year the City of New York expressed
dissatisfaction with the 1958 amendment and asked for a further revision
“so as to extend the jurisdiction of the State over waters of the City
of New York, waters excluded in the 1958 amendment's deflnitionr of
“navigable waters.”0> It was explained that "[t]hese waters are
presently policed by the coast guard but because of insufficient funds
and personnel it can mot properly police these waters and it has also

51. Memorardum of Senator Eligha T. Barrett, in Governor's Bill Jacket on 1958 WY
Laws ch 170

52. 1958 NY laws ch 170; and Memorandum of John W. Johnson, New York State
Superintendent of Public Works, March 10, 1958, in Governor's Bill Jacket on 1958 W Taws
ch 170.

53, 1958 NY Laws ch 170.

S4. Memorandum of Lowds J. Lefkowitr, Attorney General, in Governor's Rill Jacket on
1958 NY Laws ch L70.

55. Memorandym of J. Burch McMorran, New York State Superintendent of Public Works,
in Govemnot's Bill Jacket on 1959 NY Laws ch 840
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requested that State jurisdiction be extended to cover them."28 7The
Joint Legislative Committee on Motor Boats obliged by sponsoring a
further revision of the definition, which the legislature enacred in
1959. As so amended the deflnition read as follows:

"Navigable waters of the state™ shall mean all lakes,
rivers, streams and waters within the boundaries of the
state and not privately owned, which are mavigable in fact
or upon which vessels are operated, except the waters of
Long Island Sound lying within the boundaries of
Westchester county and all tidewaters bordering on and
lying within the boundaries of WNassau and Suffolk
counties.”

Note the following features of the amendment:

(1) The New York City waters were taken ont of the exception by
deleting the reference to "tidewaters lying south of the forty—-first
parallel.”

(2) The waters of Long Island Sound were used as a reference point
ouly to describe exempted waters within Westchester county.

{3) The boundarles of Nassau and Suffolk counties, rather than the
waters of Long Island Sound, were referred to in describing the exempt
status of waters in those counties.

(4) The ambigulty noted in the failure of the 1956 versibn to
refer to tidewaters of the Sound may have been resolved — an {issue to ’
be discussed below.

(5) The clauses specifically execluding Little Pecounic Bay,
Gardiner's Bay, Fishers Island Sound and Block Island Sound were
omitted. There {g no evidence that the legislature intended to remove
their exempt status; rather, the intent was probably to accord them
exempt status as tidewaters within or bordering oo Suffolk County.

(6) Again the ostensible reason for the legislation was to extend
state jurisdiction over motor boating, not over other types of
activities regulated by the state.

The amended description of waters subject to control under th2
Navigation Law was one of a package of measures sponsotred by the Jeint
Legislative Committee on Motor Boats ian 1959. The revisions were

5. Id And see Memoranhm of Robert F. Wagner, Mayor of the City of New York, April
18, 1959, in Governor's Bill Jacket on 1959 NY laws ch 840.

57. 1959 NY Laws ch 840 (emphasis added). See the Covernor's approval memorandm In
1959 New York State Legislative Armmaal 463
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prompted by the finding of an "increase in boating upon the waters of
the state and the rising number of accidents and conflicts resulting
therefrom.”?8 Among other reforms, the new program established a
Division of Moter Boats within the Department of Conservation;
established a new and lmproved procedure for the registration of motor
boats; and encouraged enforcement by the counties of state boating
regulations by a2llocating one half the annual motor boat registration
fees to the counties.?? A di{stinction must be drawn between local
enforcement of state laws and the power of municipalities to adopt and
enforce thelr cwn regulations. The 1959 amendments did not enhance
local powers in the latter category.

1965. 1In 1965, for reasons similar to those given by New York City
seven yvears earlier, various cities, towns and villages in Westchester
County requested legislatiom bringing waters of Long Island Sound under
their jurisdiction within the definition of "navigable waters” in the
Navigation Law, thus removing the then existing Westchester County
exemption.60 Assemblyman Van Cott, the sponsor of one of the bills
responding to these requestg, explained that "Westchester County s not
one of those counties which enforces the provisicns of the navigatioen
law,” hence "the burden of enforcement falls te the various citles,
towns and villages bordering Long island Sound within Westchester
County,” for which they do not receive state a1d.8l The corrective
legislation (1) provided state aild for citles, towns and villages
enforcing boating laws where counties failed to ac:t;6 and amended
section 2{4) of the Navigation Law to read as follows:

"Navigable waters of the state™ shall mean all lakes,
rivers, streams and waters within the boundaries of the
state and not privately owned, which are navigable in fact
or upon which vessels are operated, except all tidewaters
bordering on and lying within the boundaries of Nassau and

58. 1959 NY Laws ch 838, § L.

59. Id. The pertinent 1959 amendment did nmot grant such enforcement powers.
Generally, it is the duty of all local peace officers, includirg county sheriffs, to
enforce state laws, including boating regulations. See County Law § 630 (McKirmey 1972)
(comty sheriffs and their deputies); Criminal Procedure Law §§ 120(34), 210, 220(),
140.25 (McKinney 1982 and Supp 1983); and Navigation Law § 19 (McKimey 1983)

60. A similar effort in 1964 failed becase of a tecmical deficiency im the bills
mssed by the legislature. See veto message on A Int 3161, S Pr 4581 (19%64), in 1964 New
York State Legislative Anmuml 568-569.

6l. 1963 New York State Legislative Anmml 270. Tnasmeh as the waters under the
jurisdiction of these mmicipalities were then exempt from state regulation under the

Navigation Law, presumably the mmicipal enforcement activities were direeted to local
regulation of boating

62. Amending Navipation Law §§ 79—a and 79%-b (McKimmey Supp 1983
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Suf folk counties.b3

2. The Extent of "Tidewaters" im
or Surrounding Long Island

Prior to 1959 1t was not clear whether the exclusion from the
Navigation Law definitfon of "navigable waters of the state” relating to
the area in or around Long Island Sound applied to "tidewaters” or to
waters of the Sound generally (deferring for the moment the question
whether this is a difference without a distincticen). In addressing the
1956 amendment, the Joint Legislative Committee on Motor Boats appeared
to agsume that the entire area of Long Island Sound was excluded from
the definition of “navigable waters of the state,"04 Yet, in the
version of its memorandum on the same amendment appearing in the New
York State Legislative Annual, the committee described the enlarged
definition as including all waters of the state "except tidewaterg lying
generally south of the northern tip of Manhattan Island.'®> Also of
poesible significance is the referemce by the Attorney General to “the
several large bodies of tidewaters such as Little Peconic Bay,” im
reviewing the proposed 1958 amendment. b6

The matter was laid to rest when the 1959 amendment specifically
referred to the "tidewaters™ in and bordering omn Nassau and Suffolk
counties. Although the amendment was ostensibly aimed solely at
changing the definition in its applicatiocn to New York City waters,
there was a reason for altering the definition in its applicaticen to the
waters off Long Island: In deleting the language describing New York
City waters the term "tidewaters” was removed (New York City waters
having been embraced by the werds “tidewaters lying south of the forty
first degree of north latitude™). This brought into clear focus the
question whether the exempt waters around Long Island should be
described as "tidewaters” or simply as "waters.,” The draftsmen probably
optad for the term "tidewaters™ because they chose to define the
excluded area as boundaries of the two counties rather than as waters of
the Sound. In framing the Nassau-Suffolk exemption, had they referred
to "waters” or "navigable waters” generally, they would have removed
from the definition, hence from state jurisdiction for purposes of
implementing the Navigation Law, all publicly owned inland lakes,
rivers, streams and other waters in Nassau and Suffolk counties “which
are navigable in fact or upon which vessels are operated,” whether or

63. McKimey Supp 1983.
64. See text accompenying motes 4939 supra
65. 1956 New York State Legislative Aomrwnl 54 {ewmphasis added).

66. Memorandym of Lauis J. Lefkowitz, Attorney Gemeral, March 10, 1958, in Governor's
Bill Jacket on 1958 NY Laws ch 170
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not they are “"tidewaters.” Arguably, the draftsmen (and so the
legislature) meant to retain state jurisdiction over boating on inland
waters of the two counties, even though the tidewaters of Long Island
Sound were to be exempted.

The questions remain: What waters of Nassau and Suffolk counties
generally, or of Long Island Sound specifically, are "tidewaters™? Are
all the waters of Long Island Scund "tidewaters” within the scope of the
exemption from state jurisdiction under the Navigation Law? If not,
what 1s the extent of such “tidewaters”? How far do they reach into the
Sound? Are the waters of the Atlantic south of Long Island, including
those of Great South Bay, “tidewaters"? 1If so, are they within the
exception?

Tiffany defines “tide waters” as “those in which the tide
ordinarily ebbs and flows, including the sea, and also bays, rivers, and
creeks, so far as they answer this description.” The term has been used
as a synonym of "navigable waters,” though under some definitions of
"navigable waters” they are elther more extensive or less extensive than
"tidewaters.” 1In an early Massachusetts case Judge Gray «a»:q:ulaimszd:f’]r

The term "navigable waters,” as commonly used in the
law, has three distinct meanings: 1lst, as synonymous with
"tide waters,” being waters, whether salt or fresh,
wherever the ebb and flow of the tide from the sea is
felt; or, 2d, as limited to tide waters which are capable
of being navigated for some useful purpose; or, 3d,. ..
as including all waters, whether within or beyond the ebb
and flow of the tide, which can be used for navigation.

If we were to apply Tiffany's definition of "tidewaters” to the
waters of Long Island Sound, given the navigability-in—fact eriterion
for applying the Navigation Law's deffnition of "navigable waters,” we
would conclude that (1) all waters of the Sound affected by the ebb and
flow of the Atlantic Ocean would be "tidewaters,” thus specifically
excepted under that statute; (2) if any waters of the Sound could not
meet the statutory “navigable in fact™ test, they would not be
"navigable waters” but might nevertheless be "tidewaters,” so in any

67. 2 H.T. Tiffany, The Law of Real Property § 659 (3d ed 1939). For an opinion
adopting Tiffany's definition see Sibson v State, 110 NH 8, 259 A2d 397, 399 {1967)%: The
term “tidewaters” should nmot be confused with “ridelards.” The word "tidelsnds, in its
most common usage, denotes "those lamds at the margin of tidal waters which are
alternately coverad and wncovered by the rise and fall of the tide, between the lines of
memm high tide and mean low tide, or, as sometimes provided by statute, extreme low tide.”
78 Am Jur 2d, Waters § 375. And see Walker v The State Harbor Commissioners, 84 US
648,650 (1878); ard J. N. Pomeroy, The Law of Water Rights § 234 (1893).

68. Commomwealth v Vincent, 108 Mass 441, 447 (1871} And see 63 CJS, Kavigable
Waters § L.
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case would be exempted by the statute; and (3) if any of the waters of
the Sound did not feel the ebb and flow of the tide, they wuight
nevertheless be "navigable waters” subject to the provisions of the
Navigation Law.

Two lower courts In New York have adopted Judge Gray's definition
of "tidewaters™ -— “waters, whether salt or fresh, wherever the ebb and
flow of the tide from the sea is felt” —— in cases involving alleged
violations of state or municipal boating regulations on waters in
Suffolk County.

In People v Abrams the court dismissed a charge of cperating an
outboard motor in violation of motor identification requirements of the
Navigation Law, on the ground that the violation occurred in exempt
tidewaters “located in the Great South Bay which body of water 1is
affected by the ebb and flow of the sea.”

In upholding provisions of the Town of Islip’s zoning ordinance
reastricting the use of waterfront lands on the Connetguot River, the
court in Town of Islip v Powall, after referring to the same definition
of "tidewaters,” said that the "Conmetquot is a tidal river bordering om
and lying within the boundaries of Suffolk County and the Navigation Law
definition [of "navigable waters”] would appear to exclude it from State
control."’l In & dictum not material to the issue in the Town of Islip
case but of significance to the present study -— whether the waters of
Long Island Sound proper are “"tidewaters™ —— the court observed that the
“word "tidewater' . . . is usually not applicable to the open sea but to
coves, bays and rivers (Black's Law Dictionary [4th ed])."2 We find nmo
authority for the implication that waters of the open sea -- or, by
extenslion, in the open areas of Long Island Sound -— would not be
regarded as "tidewaters.” This is not surprising. As suggested by
Tiffany's and Judge Gray's definitions of “"tidewaters,” it would
normally be assumed that seaward waters would be classified as "tidal,”
and the issues addressed by the courts would more likely relate ta the

69. See text accompenying motes 63 ard 45 supra for the Navigation Law definitions of
"navigable waters of the state” and "navigation in fact." In England "no waters are
navigable in fact, or at least to any considerable extemt, which are not subject to the
tide, amd from this circumstance tide water and navigable water there signify the same
thing. But in this countxy the case is widely different. Some of our rivers are as
navigable for many hundreds of miles above as they are below the limits of tide
water . . . .* The Dandel Ball, 77 US (10 Wall) 557, 563 Q870)

70. 82 Misc2d 979, 980-981, 372 NYS2d 138, 140 (Dist Ct, Suffolkc Co, 1975)
71. 78 Misc2d 1007, 1009, 358 NYS2d 987, 989 (Sup Ct, Suffolk Co, 1974).

72. Black's Law Dictiomary does mot cite anmy amthority for this statement (Gth ad
1979).
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tidal character of landward bodies of water, such as bays, rivers and
streams.’s

The boundaries of Nassau and Suffolk counties extend "northerly
inte Long Island Sound at a right angle to the general trend of the
ceast until [they {ntersect] the boundary line between the states of New
York and Connecticut.”’% Thus all the waters of Long Island Sound north
of these counties lie within their respective borders, amd if the waters
are tidal -- as we surmise they are -— that part of the Sound {s
excluded from state regulatory jurisdiction under the Navigation Law.

The scuthern boundaries of Nassau and Suffolk counties are the mean
high water mark of the Atlantic Ocean.’3 The southern boundary of New
York state is "three geographical miles distant from the coast line”

73. See Tiffany v Town of Oyster Bay, 234 NY 15, 21, 136 NE2d 224, 225 (1922),
referrimg to the waters of Cold Sprirg Harbor as “navigable tide waters.” Armd see People
v fart, 206 Misc 490, 492, 133 NYS2d 98, 100 (Co Ct, Wayne Co, 1954), holdirg that Lake
Omario come within the exceptim In the 191 definition of “navigable waters of the
state” because it was “commected by a navigable chammel with tidewater, the St. Lawrence
River flowirg from Lake Ontario o the Gulf of Newfoundland.” Tn other cases the New
York couwrts have agsumed that the following are “tidewaters™ the Harlem River (Oblemis v
Creeth, 67 Fed 303 [SDNY 1895]); Huntington Bay, Suffolk County (People v Antom, 105
Misc2d 124, 431 WYS2d 807 [Dist Ct, Suffolk Co., 1980]% Reynolds Chamel, Long Beach, in
the Town of Hempstead, Nassan County (People v Bianchi, 3 Misc2d 696, 155 NYS2d 703 [Dist
Ct, Massau (b, 1956]); Pempstead Harbor, Massau County (People v Levine, 74 Misc2d 808,
343 NYs2d 816 [Dist Ct, Massan Co, 1973], aff'd sub nom People v Werhaler, 79 Misc2d 103,
359 NY$2d 939 [Sup Ct, App Tm, 2d Dep't, 1974]); the Nissequogue River, Town of
Smithtown, Suffolk County (Pecple v Poveromo, 79 Misc2d 42, 359 NYS2d B48 [Sup Ct, App Tm,
2d Dep't, 19731).

74. 188l NY Laws ch 695 'The towns of Oyster Bay, North Hempstead and Hempetead were
transferred from Queens county to Nassau ooty when the latter county was formed in 1898
{1898 NY Laws ch 588} The 1881 law also extended the northerly boundaries of these towns
to the New York — Comecticut line ip Long Island Sound

75. 1 New York Rev Stats, Pt 1 ch 1, tit. 1, § 1 (1829) Division of State Plamirg,
New York State Department: of State, Federal amd State Coastal Bourdaries and Jurisdictions
in the New York Marine District (Complementing Map Series #2) 34 (August 1977) (cited
hereafter as the Coastal Boundarfes Report)
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drawn from the mean low water line of the shore.’® Presumably the
waters within the three—mile strip are t1dal.’? The exclusion from the
Yavigation Law definition of “navigable waters of the state” covers
"tidewaters bordering on,” as well as tidewaters "lying within,” the
boundartes of Nassau and Suffolk counties.

The courts in People v Texaco’? dealt with the question "whether or
not the County of Nasgsay has jurisdiction over the tidal waters adjacent
to its [south] sheore."” At issue was the authority of the county to
include in its Fire Prevention Ordinance provisions requiring the
installation of certain facilitles at marine terminals used by boats
discharging flammable or combustible liquids. Citing section 2(4) of
the Navigation Law, the appellate court held "that the County of Nassau
is authorized to regulate the tidewaters bordering on and lying within

76 State Law § 7-a(1)(b) (McKinney 1984). Coastal Boundaries Report 3. The
Submerged Lamds Act, vestirg in the states "title to and ownership of the lands beneath
navigable waters within the boudaries of the respective States” (43 USC § 1311 [1976]),
includes

(1) all lands within the boundaries of each of the respective States
which are coverad by noutidal waters that were navigable under the laws of
the United States at the time such State became a member of the Union, or
acquirad sovereignty over such lands and waters thereafter, up to the
ordinary high water wark as heretefore or hereafter modified by accretion,
erogion, amd reliction

(2) all lands parmanently or periodically cowvered by tidal waters up to
but not above the line of mean high tide and seaward to a line three
geographical miles distant from the coast line of each such State and to the
boundary 1ine of each such State where in any case such boundary as it
exigted at the time such State became a member of the Union, or as
heretofore approved by Congress, extends seaward {or into the Gulf of
Mexico) beyond three geographical miles, and

(3) all filled in, made, or reclaimed laxis which formerly were lands
beneath navigable waters, as hereilnabove defined. (43 USC § 1301[a]
[1976]).

77. See sectien 13-01B of the Emvirommental Conservation Law, providing: “The

warine am coastal district shall include the waters of the Atlantir Ocean within three
naatical miles from the cosst 1ine and all other tidal waters within the state, including

the Fxdson River up to the Tappen Zee bridge.” McKirmey 1973.
78. Mavigation Law § 2(3) (McKimey Supp 1983}

79. B1 Mise2d 260, 365 NYS2d 661 (Dist Ct, Massau Co, 1975), aff'd, 87 Misc2d 255,
383 NY52d 788 (Sup Cr, App Tm, 2d Dep't, 1976}

80. 8l Misc2d at 264, 365 NYS2d ar 665
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fts boundarfes."8l The court did mnot have an occasion to identify the
seaward line of the "bordering” waters. The alleged violation relared
to a dock "located at the head of the harbor of Jamalca Bay, a navigable
tidal waterway,” in the "tidal waters of the south shore of Nassau
County."8

How far out do the waters "bordering on" these counties extend? To
the three—mile limit of the marginal sea? To oanly a part of the
marginal sea washing the counties® south shores? The jurisdiction of
New York state extending to, and "exercisable with respect to, waters
offshore from the coasts™ of the state includes not only the three—mile
marginal sea, but also the "high seas to whatever extent jurisdiction
therein may be claimed by the United States of America, or to whatever
extent may be recognized by the usages and customs of intermational law
or by any agreement, international or otherwise, to which the United
States of America or this state may be party.“83 Might the bordering
waters exempt from state regulation under the Navigation Law iaclude,
accordingly, waters beyond the three-mile limit that might be used for
aquaculture? If the issue should be litigated, the courts would not
necegsarily come up with a categorical answer, such as a declaration
that waters in the entire three~mile area would be deemed to border oum
one of the countiles for the purposes of applying the Navigation Law
definition. The courts may, instead, devise a rule of reasen,
delineating the reach of the exclusion based on the nature and purpose
of the state regulatory power under review. We now turn to the
regulatory provisions of the Navigation Law of possible relevance to
aquaculture in or adjacent to Nassau and Suffolk counties.

B. Restrictions on Construction, Excavation
or Fill in New York State Waters
1. Counstruction of Docks and Other Structures
Section 32 of the Navigation Law reads:
It shall be unlawful to construct, in the navigable
waters of the state, any wharf, dock, pler, Jetty, or

other type of structure without first obtaining a permit
therefor in conformity with the provisions of section four

8l 87 Misc2d at 255, 383 NYS2d at 789.
8 g1 Misc2d at 261, 365 NYS2d at 663

B State Law § 7-o(l) (McKirney 19861 And see G. Tung, Jurisdictional Issues in
Internationsl Law: Kelp Farming Beyond the Territorial Sea, 31 Buffalo L Rev 885 (1982
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hundred twenty-unilne-c of the conservaticn law [now
Fovircnmental Comservatlion Law § 15—0503}.35‘

Section 15-0503 of the Eavironmental Conservation Law (formerly
gsection 429—c of the Congervation Law), referred to in section 32 of the
Navigation Law, requires a permit from the Department of Environmental
Cougervation for the placement of dams and impoundment structures in a
"natural stream or watercourse."®3 gubdivision 1 of section 15-0503
says:

Except as provided fin subdivision 4 of this section,
no dam or impoundment structure, Including any artifieial
cbstruction, temporary or permanent, in or across a
natural stream or water course, shall be erected,
constructed, reconstructed or repaired by any person or
local public corporation without a permit issued [by the
Department of Eanvironmental Conservation] pursuant to
gubdivigion three of this sectioen.

Subdivision 3 of gection 15-0503 establishes criteria to be
considered by the Department of Environmental Conservation in its review
and refers to applicabdle regulations of the Commissioner of
Environmental Conservation.

a. Are Docks and Other Types of Landiing
Places Subject to Regulation?

Prior to a 1983 amendment to section 15-0503 of the Environmental
Conservation ‘I..aw,B-'r subdivision 1 required a permit from the Department
of Environmental Conservation for the erection, construction,
reconstruction or repalr of “any permanent dock, pler, wharf or other
structure used as a landing place on waters,” in addition to the
requirement of a permit for a dam or impoundment structure in OT across
a natural stream or watercourse. The memorandum of Senator Dunne, a

84. MKimey Supp 1983 (emphasis added). Section 42%-c of the Conservation law
became section 15050 of the Eoviromuwental Conservation Law in the 1972 recodificatim
(1972 NY Laws ch 664, § 2)

85, McKirmey Supp 1983. It way be noted in passing that the exceptions in
subdivision 4 of section 150503 of the Environmental Conservation Law include a "farm
pond evected upon lads devoted to farming for the purpose of . . . propagation of fish,’
wmless specified embankment, capacity am other dimensions are exceeded (id).

B6. Id.
87. 1983 New York Laws c¢h 442, effective July 13, 1983. The amendment was proposed
by the Department of Erwirommental Comservation See memorandum of Laurers M. Vernon,

Chief Counsel, Department of Envirommental Conservation, dated June 22, 1983, 1in
Governor's B{11 Jacket on 1983 NY Laws ch 442
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sponsor of the amendment, explained its purpose as follows:88

This provision eliminates language in ECL § 15-
0503(1l) requiring a permit to build or repair a dock,
wharf or other structure used as a landing place on water
and amends ECL § 15-0503(4) to eliminate exemptions for
certain docks, piers, wharves and structures from the
permit requirement contained in § 15-0503(1). Docks,
wharves and piers that are not open—work or open timber
require filling, and therefore will still be subject to
permit under § 15-0505.8%

Title 5 of Article 15 of the ECL has been in existence
since 1966, essentially in its present form. Durimg that
period the program evolved from one which regulated all
dock construction to one which only regulated permanent
docks with over 200 square feet of top surface area
(1975). With & years' experience under the new criterion,
DEC has determined that docks, piers, wharves and other
structures used as a landing place on water, and built
with open-work supperts, do not have a significant impact
on water quality or the fishery resource, and therefore it
is not necessary to continue the regulatory progran.

This explanation of the purpose of the amendment to the
Environmental Conservation Law -- to deregulate the construction of
docks and other landing places in “waters” 0 — ig puzzling, in view of
the failure of the legislature to eliminate the companion provision of
gection 32 of the Navigation Law requiring the obtaining of a permit for
the construction of "any wharf, dock, pier, jetty, or other type of
structure” in the navigable waters of the state. The two statutes could
be reconciled by (1) construing section 32 of the Navigation Law as
requiring a permit to build or repair docks, other landing places, or

88. Found in Governor's Bill Jacket on 1983 NY Laws ch 442,

89, Section 150505, requiring a permit for excavation or fill, 1s discussed below.
See text accompanying notes 110 et seq.

90. The term “waters” as defined for the purpeses of article 15 of the Frvirormental
Comservation Law includes both navigable ard nomavigsble water bodies. Section 15~
0107¢4} of the Bavironmental Comservation Law says: “'Waters’ shall be construed to
include lakes, bays, sounds, ponds, impounding reservoirs, sprinmgs, wells, rivers,
streams, creeks, estuaries, marshes, inlets, canzls, the Atlantic ocean within the
territorial limits of the state of New York, and all other bodies of surface or
undergroond water, natwral or artificial, inland or coastal, fresh or salt, wblic or
private, which are wholly or partially within or bordering the state or within its

jurisdiction” MceKirmey 1973.
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any other kind of structure in navigable waters of the state; while (2)
construing section 15-0503 of the Environmental Conservation Law as
applying solely to dams and impoundment structures in nonnavigable
natural streams or watercourses. But this Interpretation would hardly
produce the result inteaded by the sponsors of the 1983 amendment.
Docks and landing places would mormally be located in navigable waters.

b. Assuming that Docks and Other Types of Landing Places
Are Subject to Regulation, Wonld a Permit Be Required for
an Aquaculture Facility Not Serving as a Landing Place?

Would an aquaculture facility in navigable waters not serving the
purpose of a wharf, dock, or pler be subject to sectlon 32 of the
Navigation Law as some “other type of structure”? Assuming that the
structure used for aquaculture were a raft or similar to a rafe,
anchored to the water bed or otherwise moored, one could argue that its
purpose was not the same as that of a wharf, dock, piler or jetty, hence
not embraced within the section. The argument would invoke two rules of
statutory construction: the maxim "noscitur a sociis™ (it 1s known from
its associates™), under which "the meaning of a doubtful word may be
ascertained by reference to the meaning of words associated with 1t7;
and the maxin "ejusdem generis” (“"of the same kind™), under which the
meaning of general language of a statute may be limited by specific
phrases which have preceded it.

A counter argument would be based on the assumption that the
purpose of section 32 of the Navigation Law is to prevent obstructions
to navigation from any mam-built structure, -and that the purpose would
not be served by limiting the coverage of the section to docks or
simflar structures used as landing places. That would be consistent
with the plain meaning of the phrase "or other type of structure” 1in
section 32. Docks and other landing places are but one type of
structure that may be located in navigable waters. The heading of
section 32 lends support to this position. It reads "Constructionof
structures in or on navigable varers.”92 It does not gpecify docks or
other kinds of landing places.

The issue is clouded by the fact that section 15-0503 of the
Environmental Conservatfon Law, referred to in section 32 of the
Navigation Law, deals specifically with a particular type of structure
in particular types of waters, namely, a “"dam or ilapoundment
structure . . . in or across a natural stream or water course.”
Ordinarily, it would not matter whether the scope of the tern
“"structures” {n section 32 of the Navigation Law embraces a dam or

91. McKimey Statutes (Book 1) § 239 (1971
92. Pmphasis added, "If ...the legislative intent is not clearly expressed in the

enactment, the courts may resort to the title as an aid in its interpretation” MeKimey
Statutes (Book 1) § 123 (1971
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impoundment structure in a navigable watercourse. A permit from the
Departwent of Environmental Conservation would be reguired under either
that statute or under section 15-0503 of the Environmental (eomservation
Law {n any case. However, the exemption of the tidewaters of Nassau and
Suffolk counties from section 32 of the Navigation Law (but not from
gection 15-0503 of the Environmental Conservation Law) would raise a
problem of statutory interpretation in the case of a dam or impoundment
structure in navigable tidewaters constituting a watercourse. We will
focus on that problem later in reviewing the special provigions relating
to the regulation of dams and impoundment structures.

c. Aszuming that Cenerally a Permit Were Required
under Sectfon 32 of the Wavigatiom Law for
Aquaculture Pacilities, Other than a Dam or
Impoundment Structure, Obstructing Wavigation,
Would the Tidewaters Exemption for Nassau and
Suffolk Counties Apply?

For the purpose of raising thls issue we are assuming that a moored
raft used for aquaculture would be subject to regulation under section
32 of the Navigation Law as a "structure” placed in navigable waters.

We have seen that by statutory definition section 32 of the
Navigation Law does not apply to the "tidewaters bordering on and lying
within the boundaries of Nassau and Suffolk counties,” because such
tidewaters are specifically excluded from the Navigation Law definition
of "navigable waters of the state.” Yet section 32 of the Navigation
Law provides that a permit for placing a structure in navigable waters
shall be obtained "in conformity with the provisions” of section 15-0503
of the Eanvironmental Conservation Law, which does not exempt the tvo
counties from its coverage. Does this reference to the Envirommental
Conservation Law mean that a permit would be required for placing a
moored raft, to be used for aquaculture, in any of the tidewaters of the
two counties?

We think not. The activity regulated by section 32 of the
Navigation Law =~ the building of various types of "structures™ —— is
confined to "navigable waters of the state” as defined 1in the Navigation
Law (as so defined, excluding the tidewatcers of the two counties). The
activity regulated by section 15-0503 of the Environmental Conservation
Law — buillding a dam or impoundment structure —— is confined to natural
streams or watercourses. “Every provision of a statute must be
censtrued as having been intended to serve some useful purpose.”

The two sections can be reconciled and each can be given effect if
the "conformity” provision is construed as merely ldentifying the
perm-itting agency (the Departuwent of Environmental Conservation) and
applicable permitting procedures for administering the Navigation Law

. MKimey Statutes (Book 1) § 98 (1971).
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provisions. 94

In the discussion later of the application of the excavation and
f111 provisions of the two statutes we will note that the issue was more
complicated prior to the 1981 amendment removing from section 15-0503(1)
of the Environmental Conservation Law provisions requiring a pernit from
the Department of Environmental Conservation for the erection of "any
permanent dock, pier, wharf or other structure used as a landing place
on waters."

d. Are State Agencies and Public Authorities
Subject to the Permitting Requiremeuts of
Section 32 of the Navigation Law?

Must a state department or state public authority obtain the
approval of the Department of Conservation to construct or place an
agquaculrure facility in or aroynd Long Island Sound? Againa problem
ariges from the mixing of section 32 of the Navigation Law with section
15-0503 of the Environmental Conservation Law. The Environmental
Conservation Law sectiocn imposes the pernit requirement on "any person
or local public corporatiom,” Section 32 of the Navigation Law, using
the passive approach, makes it "unlawful” generally to place the
structures in navigable waters of the state.

Prior to a 1965 amendment the Conservation Law, in a predecessor of
section 15-0503 of the Environmental Conservationm Law, had provided that
"{n}o structure for impounding water and no dock, pler, wharf or other
structure used as a landing place on waters ghall be erected or
reconstructed by any public authority or by any private person OT
corporation without notice to the superintendent of public works.”
The 1965 rewording, now found in section 15-0503 of the Environmental
Conservation Law, was deliberately framed to exempt actions of state
departments or state public authorities, but not municipal corporations

%. Eg, ﬂepruvisimsofsecﬁmls-osuBG)prescrihingcriteﬂambeappliedby
tmnemrmatofwummtalccnﬂmtiminpasshgmapplicatiom for permits;
mmdﬂ:gﬂe&parmmmimpsecaditiommpemits; and mandating compliance with
applicsble rules and regulations of the Commigsioner of Envirommental Conservation
governing "permit applications, renewals, modifications, suspensions and revocations.”

95. Conservation Law § 948 (1951) (emphasis added). The 1965 ameryiment tramsferred
the provisions to a new gection 429-¢ (1965 NY Laws ch 955).
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or local public authorities.?® Tnasmuch as section 32 of the Navigation
Law was amended at the same time, it might be asserted that the lack of
a silmilar effort to remove state agencies from regulatory authority
under that section implies an intent to include them. The argument
would probably fail, in view of "the well-established rule that general
legistation is inapplicable to the State or its agencies unless there is
express language subjecting the sovereign to the terms
thereof, . . . based on the fundamental principle . . . that general
laws are presumed to be for the government of the citizens and net for
the sovereign or its agenciesf97 1f a state department or state public
authoriry were to engage In aquaculture or coastruct aquaculture
facilities for use by private persons, in our judgment it would not
require permission under section 32 of the Navigation Law or section 15-
0503 of the Environmental Comservation Law.

2. Dams or Impoundment Structures in Watercourses
a. Definition of Dams and Twpoumisent Structures

Section 15-0503(1l) of the Environmental Conservation Law, quoted
abcnm,g8 requires a permit from the Department of Environmental
Conservation fer the coustruction by any person or local publie
corporation of a "dam or impoundment structure, including any artificial
obstruction, temporary or permanent, in or acrogs a natural stream or

%. The Comservation law, as amended In 1965 and revised In the 1972 recedification
of the Ervirormental Conservation Law, excluded the “state” from the statute's definition
. of “person,” as applied to the provisions of section 15-0503 and other sections of article
15 of the Fmvirommental Conservation Law and its predecessor provisions. Envirommental
Conservation Law § 15-0107¢1) (McKirmmey 1973)% TIn any case, the "word 'person' does ot
in its ordinary significance embrace a State or govermment.” Towner v Jimerson, 67 AD2d
B17, 413 NYS2d 56, 58 (4th Dep't 1979), citing McRimey Statutes (Bodk 1) § 115 (1971),
ard General Comstruction Law § 37 (McKinney 1951)% In respomse to objections by various
gtate departments and athorities, the Governor had vetoed a 1964 bill similarly amending
the Conservation law becanse it required state public corporations to obtain permits
before undertalking constrction in weters in the state. Governor's Veto Memorandum No.
281, on S Int 919, Pr 4133 amd A Int 1586, Pr 5679. See memoranda of the State
Superintendent of Public Works, July 7, 1965, and the Joint Legislative Coumittee on
Revisim of the Conservation law, March 22, 1965, in Govemor's Bill Jacket cn 1965 NY
Laws ch 955. The State Office for Tocal Govermment oblected that the 1965 amendment
treated mmicipal corporations "differently from state agencies.” Memoranwhm of Associate
Comsel to the Office for Local Covernment, July 13, 1965, in Govermor's Bill Jacket on
1965 N Laws ch 955.

97. Port of New York Authority v Linde Paper Co., 205 Misc 110, 114115, 127 N¥sS2d
155, 157-158 (M Ct of the City of W 1953), citirg Wgher New York and federal court
decisions. And see Towner v Jimerson, supra mote 9%; and 55 NY Jur, State of New York § 2
(1967}.

98. McEimey Supp 1982. See supra p 23.

27



water course.” It is doubtful that a free floating or lightly anchored
aquaculture facility would be deemed to be an “"artificial obstruction”
within the wmeaning of this section, if that general term takes its
meaning from the particular words "dam or ilmpoundment structure” that
precede it, in view of the doctrines of ejusdem generis and noscitur a
socils noted above.d? However, it 1is conceivable that an impoundment
structure might form part of an artificial pond used for finfish
cultivation along coastal waters. For the purposes of sectiom 15-0503,
a "dam or impoundment structure” Is defined by the regulations of the
Department of Environmental Conservation as including, but not linited
to, Tearth fills, with or without controllable outlet gates, and roads,
bridges or fords which unduly impede the flow of water."100 1he
facility might nevertheless escape regulation under section 15-0503 of
the Environmental Conservation Law because the permitting requirement
for dams and impoundment structures is limited to those found in a
"natural stream or water coutse.”

b. Definition of Natural Stresms and Watercourses

The Department of Environmental Counservatioun's regulations
implementing article 15 define the terms “strean” and “watercourae” as
follows:

{m) Stream means a watercourse or portion thereof,
including the bed and banks thereof. Small ponds or lakes
with a surface area at mean low-water level of 10 acres
(4 hectares) or less and located in the course of a stream
shall be considered part of a stream and subject to
regulation under this Part. A stream shall not include a
pond or lake having a surface area of greater than 10
acres {4 hectares) at mean low—water level,

{n) Watercourse means that area of land within which
or upon which the flow of water is ordinarily confined due
to existing topography. It includes the area between the
mean high-water lines on each side of a stream,10!

As the terma “stream” and "watercourse” are thus construed by the
department, the locations of dams or impoundment structures subject to a
section 15-050) permit include (1} large ponds, whether or not part of a
stream; (2) small ponds not part of a stream; and (3) arecas of streans

99, See text accompanying note 91 supra.
100. 6 NYCRR § 60B.1(d) (1979

101. 6 NYCRR § 608.l(m,n) (1979
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or other watercourses other than those containing ponds.lﬂ2
Accordingly, impoundment structures or dams for ponds to be used for
fish cultivation adiacent to or connected with coastal waters such as
those of the Great Lakes, Long Island Sound, or the Atlantic Ocean could
not be bullt without a permit from the Department of Environmental
Congervation.

Gemerally, a “"natural watercourse,” as distinguished from a pond,
denotes "a natural stream, flowing 1n & defined bed or chanmel, with
banks and sides, having permanent sources of supply."103 For the most
part that definition and similar ones are applied in disputes
distinguishing what are normally known as “streams” and "rivers” from
other types of surface waters, usually in determining the rights and
obligations of adjoining landowners arising from the drainage of surface
waters, or determining whether riparian owners' rights attach to
particular bodies of water.!0% yYet elements of the definition are
instructive in distinguishing natural watercourses from larger bodies of
water such as lakes and bays. VWatercourses are inland waters that
generally flow in one directiom, in 2 channal with a ferceptible
current, towards the ocean, sea, a lake or another river. B3 "If the
water spreads out so that the current becomes Imperceptible or is lost
the water becomes a lake or pond, and is no longer a water i:t:lvu's;e."l06
Accordingly, the New York Court of Appeals has held that a statute
providing for the building and repairing of bridges over streams
dividing adjoining towns "conferred no authority as to causeways over
bays or lakes or other bodies of water."l07 Similarly, an Ohio court
ruled that "Lake Erie 1s not a watercourse™ subject to a statute

102. Beither these regulations nor the provisions of article 15 of the Fowirommental
Conservation define the rerm “ponds.”

103. Barkley v Wilcox, 86 NY 140, 143 (18Bl); and see Jeffers v Jeffers, 107 NY 650,
651, 14 }E 316, 317 (18387), and Xernedy v Moog, Ine., 48 Misc2d 107, 111, 264 NYS2d 606,
612 (Sup Ct, Erde Co, 1965), aff'd, 26 AD2d 768, 27. N¥S2d 928 (4th Dep't 1966), aff'd, 21
N¥Zd 966, 290 NYS2d 193, 237 w24 351 (1968)

104, Td and see 7 Waters amd Warer Rights § 6021 (RE Clark ed 1976), and 2 HP.
Farrhem, The Law of Water and Water Rights 1554 (1904) (a "water course, comsidered salely
by itself, must be such as to have those physical characteristics shich give rise to the
rights of riparian owners™.

105, Chamberlain v Hemingway, 63 Com 1, 27 A 239, 241 (1893); Black's Law Dictionary
1428 (5th ed 1979); Webster's Third New Trternational Detionary 2582 (1967) JM Gould,
A Treatise an the Law of Waters § 101 (2d od 1891)

106. 2 HP. Farvham, supra note 116, at 1560; Trustees of Schools v Schroll, 120 111
509, 12 NE 243, 245246 (1887) ("he word 'stream’ has a well-defined meaning, wholly
inconsistent with a body of water at rest.”)

107. Matter of Freeholders of Irondequoit, 68 NY 376, 379 (1877), relating to
Irondequoit Bay on Lake Ontario.
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relating to the liability of a board of county commissioners for injury
caysed by a "watercourse” established by the board.}08

¢. Application of the Tidewatera Exception

We have noted that section 32 of the Navigation Law and section 15-
0503 of the FEnvironmental Conservation Law may both apply to the
placement of a dam or impoundment structure in navigable tidewaters
congtituting a watercourse. This pases no problem outside of Nassau and
Suffolk counties. However, since, on the surface of the statutes, the
tidewaters of these two counties are exempted from regulation by the
state under the Navigation Law but no: under the Environmental
Conservation Law, the statutory inconsistency must be resolved.

"It 13 a well eatablished principle in the construction of statutes
that, whenever theve 1s a general and a particular provision in the same
statute, the general does not overrule the particular but applies only
where the particular enactment is inapplicable."log From this canon of
gtatutory construction one could argue that the high degree of
apecificity in section 15-0503 of the Environmental Protecticn Law,
egpecially in the description of the classes of waters covered (natural
streams and watercourses), evidences an iantent by the legislature to
override the maore general provisions of section 32 of the Navigation
Law, which applies to "navigsble waters™ generally, excepting only the
tidewaters of Nassau and Suffolk counties. Based on that argument, the
courts might tend to hold that the legislature meant to regulate the
placement of dams and inmpoundment structures In all watercoursas,
including navigable ones in Nagsau and Suffolk counties.

The fact that the legislature directed its attention to sectiom 15—
0503 of rhe Environmental Conservation Law in the 1983 amendment
removing the docks and landing places provisions, had an opportunity
then to exclude the tidewvaters of the two counties from its coverage,
but did not do so, could be cited as evidence of an intent to include
them. A general rule of fmplication from legislative silence holds that
"when the Legislature by the use of general language has given an act a
general application, the failure to specify particular cases which it
shall cover does not warrant the court in inferring that the Legislature
intended their exclusion,” but, "[a]n the contrary, in such cases, if

108. Board of Commissioners of Lake County v Mentor Lagoons, Tnc., 6 Chio Misc 126,
216 NE24d 643, 645 (Ct Com Pless, Lake Co, 1965). Yet the Great Lakes would seem to
satiafy the definftion of a watercourse, noted above, as including inland waters flowirg
in one direction, in a chamel with a discernible current, towards the ocean, sea, a lake
or another river. See text accompanying note 105 supra.

109. McKimey Statutes (BSook 1) § 238 (1971> “The particular provision, in other
words, 1s considered in the nature of an exception to the general where the two are

incommatible, and so far as the particular intention is applicable, the peperal intention
yields.” TId.
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the Legislature did not intend the act to apply to such cases, 'it would
have been easy to have said s0.*"110 T, problem with that argument is
that the legislature apparently overlooked the tidewaters exemption at
the same time it overlooked section 32 of the Navigation Law, so to
ascribe to the legislature an intent to deal with the tidewaters
exemption at all is too artificial to be credible.

It is possible, however, that & court would nevertheless exclude
tidewaters in a Nassau or Suffolk county watercourse from the dam and
impoundment provisions of section 15-0503 of the Environmental
Conservation Law, purely on the basis of the long-standing policy of the
state in removing itself from jurisdiction over such navigable waters.
Support for that proguostication may be seen in the discussion in the
next part of this report of the overlapping provisions of section 3L of
the Navigation Law and section 15-0505 of the Environmental Conservarion
Law.

3. PExcavation and Fill Restrictions

Although a dam or impoundment structure may consist of "earth
£111s5" for the purposes of section 15-0503 of the Environmental
Conservation Law, and earth fills might conceivably be used in the
construction of piling, cribs or other facilities for agquaculture, they
would more likely attract section 15-0505 of that law, applying to, or
to water areas near, navigable waters.

Section 15-0505(1)} of the Environmental Conservation Law provides,
in part:

No person, local public corporation or interstate
guthority shall excavate or place fill below the mean high
water level in any of the navigable waters of the state,
or in marshes, estuaries, tidal marshes and wetlands that
are adjacent to and contiguous at any poeint to any of the
navigable waters of the state and that are inundated at
mean high water level or tide, without a permit fssued
pursuant to subdivision 3 of this section. For the
purposes of this section, £111 shall include, but shall
not be limited to, earth, clay, silt, sand, gravel, stone,
rock, shale, concrete (whele or fragmentary), ashes,
cinders, slag, metal, or any other similar material
whether or not anclosed or contained by (1} crib work of
wood, timber, logs, concrete or metal, (2) bulkheads and
cofferdams of timber sheeting, bhracing and piling or steel
sheet piliqf or steel H piling, separated or im
combination.ll?

110. McKimmey Statutes (Boak 1) § 74 QQ971)

111. MXimey Supp 1983.
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Subdivision 3 of sectiocn 15-0505 requires a permit from the
Department of Envirconmental Conservation for conducting any of the
activities covered by the sectionm, and prescribes criteria for passing
on applications for pemits.tl

Section 31 of the Navigation Law provides:

"No person or lecal public corporation shall excavate
or place fill in the mavigable waters of the state without
first obtaining a permit therefor in conformity with the
provigions of section four hundred twenty—-nine-b of the
conservation law [now section 15-0505 of the Environmental
Cougervation Law]fll

There 1s a difference hetween section 15-0505 of the Environmental
Conservation Law and section 31 of the WNavigation Law, despite the fact
that each requires a permit for excavating or placing f£ill in navigable
waters of the state. The definition of "navigable waters of the state”
for the purposes of the Navigation Law exempts the tidewaters of Nassau
and Suffolk counties.llé Howaver, as used In article 15 of the
Eavironmental Conservation Law "navigable waters of the state” are
defined by regulations of the Department of Environmental Conservation
Lav as meaning "all lakes, rivers, streams and other bodies of water iIn
the State which are navigable in fact or upon which vessels vith a
capacity of one or more persons can be operated."115 That definition
does not exempt the tidewaters of the two counties.

The legislative histery of the section 150505 of the.Environmental
Conservation Law indicates that it was not meant to exempt Nagsau and
Suffolk counties waters from its permitting requirements. Prior to 1975
the section applied to "navigable waters as defined by subdivisior four
of gection two of the navigatfon law,” the definftion exempting the
tidewaters of the two counties from regulation under the Navigation

112' Id.

113. McKimey Supp 1983, Note that section 150505 regulates ercavation and fiIl
operations of any "person, local public corporation or Interstate authority” (emphasis
added), while section 31 of the Navigation Law applies only to persons or local public
corporations.  Section 15-0505 was probably aimed at the Port Auttority of New York and
New Jersey. The absence of the mention of interstate athorities in the Navigation Law is
probably not significant, for they are caght by the Emwironmemtal Conservation Law
provision. Interstate authorities are not likely to reach as far esst on Lemg Island as
Nassau or Suffolk comties. If they did, the tidewaters problem discussed In this section
would arise.

114. Navigation Law § 2(4) (Mc¥irmey Supp 1983).

115. & NYCRR § 608.1 (1979). The definition does "not include waters which are

surtoumded by lard held in singla private aownership at every point in their total ares.”
1d.
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Law.l1® A 1975 amendment removed the reference in sectiom 15-0505 of
the Environmental Conservation Law to the restricted definition of the
Navigation Law.]-

Evidence of deliberate inclusion of Wassau and Suffolk county
tidewvaters in the Environmental Conservation Law section sharpens the
conflict with the Navigation Law countevpart. If section 31 of the
Navigation Law section does not apply to these tidewaters, there {s no
occasion to invoke it, so the problem of the meaning of the provisien in
the section for conformity with the Environmental Conservation Law daoes
not arise. Yet section 15-0505 of the Environmental Conservation Law
remains intact, and on its face it regulates excavation and £f1ll
operations in the two counties. In search of a solution to the problem,
we turn to the record of a similar inconsistency between section 32 of
the Navigation Law and section 15-0503 of the Environmental Conservation
Law requiring permits for docks and other landing places, prior to the
1983 elimination of the requirement from the Environmental Conservation
Law.

Amendments to sections 31 and 32 of the Navigation Law were
included in a recodification of provisgions of both the Navigation Law
and Environmental Conservation Law relating to the protection of the
state's waters, recommended by the Joint Legislative Committee on
Revision of the Censervation Law and enacted in 1965.118 Both sections
31 and 32 were amended to substitute the Water Resources Commigsion for
the state Superintendent of Public Works as the permitting authority
(for excavation and £111 under section 31, and for landing places and
dams and impoundment structures under sectiaon 32). Section 32 had
exempted from its permit requirement docks of upland owmers less than a
specified distance from the shore line, or limited to a specified water
depth. In the 1965 revision the exception was taken out of section 32
of the Navigation Law and placed in section 429—c of the Conservation

116. Subdivision 1 of section 150505 required a permit for excavation or fill "in
the navigable waters of the state, or in marshes, estumries, tidal marshes ad wetlands
that are adjacent to and contiguous at any point to navigable waters as defined by
subdivision four of secrion two of the navigation law arnd that are imndated at =ean high
water lavel or tide.” McKinpey 1973

117. 1975 NY Laws ch 349

118. 1965 NY Laws ch 955, effective Jammry L, 1966.
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Law (now section 15-0503 of the Envircnmental Conservation Law).]-]-9 It
is understandable, then, that the Joint Lepislative Committee on
Revision of the Conservation Law, in its memorandum supporting the 1965
recodification, observed: "Sections 31 and 32 of the Navigatien Law are
substantially awended to remove the substantive law provisions and make
crosg-references to new provision [sic] in the Conservation Law proposed
by this bill {now §§ 429-b and 429-¢)." 20

From the reasoning of the Joint Legislative Committee that one
would look to the substantive provisions of 15-0503 to determine which
docks are or are not excepted from regulation, we might argue that by
parity of reasoning the secticmn's apecification of the waters subject to
the statute would also prevail over the more limited coverage in the
Navigation Law {(exempting the tidewaters of Nassau and Suffolk
countles).

The ilssue arose both Iin the courts and before the New York Attorney
General. In 1966 the Conservation Commissioner asked the Attorney
General whether the provisions of sectiom 429-c of the Conmservatios Law,
the predecessor of section 15-0503 of the Environumental Conservation
Law, applied to the tidewaters of the two counties. The Attorney
General responded with the opinion that since section 429-c was not
expressly limited to "navigable waters of the state,” as defined in
gection 2(4) of the Navigation Law (containing the tidewaters
exception), it applied te¢ such tidevaters.l? He reasoned that although
gection 429-c expressly excluded certain structures of specified

119, The exemption was changed from “docks or piers to be comnstructed by the owner of
the adjacent uplands” to a "dock, pler, wharf or other structure built or floats, columms,
opent timber, piles or simflar oper~work supports” of the same limited lemgth or water
depth (a8 amended later, limitel o those having a top surface area of 200 square feet or
less, in lieu of the levgth amd water depth stamndards). Conservation Law § 429-c{4)&),
transferred to Environmental Conservation law § 15-0503(4) by 1972 NY Laws ch 664, as
amended by 1975 NY Laws ch 184, The 1965 amendment also exempted a "dock, pler, wharf or
other structune under foisdiction of the department of docks, if amy, In a city or town
of over one tamdred and seventy-five thousand population.” Comservation Law § 429~
of6)(3), a3 amerded by 1969 NY Laws ch 853, and recodified as Envirommental Conservation
Law § 15-0503(4) Note that in framing these exceptions the statute picked up the words
“dock, pler, wharf or other structure,” without addirg the plwase "usel as a landirg
place” (the wodifier formerly found in subdivision 1 of § 15-0503).

170. Memoranm of March 22, 1965, fn Governor's Bil! Jacket on 1965 NY Laws ch 955
In the same vein, the memorandum pointed ot that "Section 31 [of the Navigation law] is
amerded by this law and the substance transferred to new § 420-h"

121. 1966 Op Atty Gen 16.
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dimensions or in particular locations, it did not exclude activities in
Nassau and Suffolk tidewaters. He regarded as especlally significant
the fact that, 1in contrast, section 429-b of the Conservation Law (now
section 15-0505 of the Envircamenrtal Conservatiom Law), relating ta
excavation and fill operations, applied solely to "navigable waters of
the state as defined by Subdivision 4 of Section 2 of the Navigation
Law,™

The issue came hefore the New York Supreme Court eight years later,
in a challenge to a zoning ordinance of the Suffolk County Town of Islip
barring commercial deocks Iin residential districts.l23  The landowners
against whom the town sought to enforce the ocrdinance argued that the
town lacked the power to jmpose the restriction because the subject of
regulation of the installation of docks had been preempted by the state
under gection 32 of the Navigation Law and sectlon 15-0503 of the
Enviromnmental Congservation Law. Confronted with the 1966 opinion of the
Atrorney Genmeral, the court said that the Attorney General's attempt to
distinguish sections 429-c and 429-b of the Conservatlon Law was
"baseless.”

Because the cited sections of the Navigation Law and
the [Environmental Conservation Law] deal with the sawme
subject matter (and indeed they both delegate authority to
the same public official toc regulate that subject wmatter)
they must be construed in pari materia . . . . The rule
that statutes dealing with the same subject matter should
be read together as far as possible applies with
particular force where the two statutes are enacted at the
same session of the Legislature .. .. 1In 1965, section
32 of the Navigation Law was amended to transfer
regulatory authority over piers, docks, wharves and other
structures in the navigable waters of the State to the
conservation commissioner and at the same session of the
Legislature and in the very same enactment . . . the
Conservation Law was amended by the adoption of section
429-c containing reference to "waters” only. Had the
Legislature intended to abolish the longstanding exemption
for tidewaters in Nassau and Suffolk Counties by use of
the term "waters™ instead of "navigable waters™ in section
429-¢ of the Conservation Law, 1t could have removed the
latter term from section 32 of the Navigation Law when it
amended it. To disrtegard an exemption 80 clearly
"expressed and so0 long maintained by focusing on the word
“"waters” would be to thwart the Legislature's obvious
intent. The tidewaters of Nassau and Suffolk have been

122. Id at 18.

123. Town of Islip v Powell, 78 Mise2d 1007, 358 N¥52d 985 (Sup Ct, Suffelk Co,
1974).
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and continue to be exempted from the State’s jurisdiction
over navigation. Any other "waters” in the two counties
have not been exempt in the past and they are not now.L2%

If he did not deem himself bound by the Islip decision, by analogy
to his 1966 opinion denying exemption to the two counties from the
regulation of docks, ft would be logical for the Attormey General to
Telect the exemption from the excavation and fill provisions of sectiom
15-0505 of the Eanvironmeatal Conservation Law. On the other hand, the
Suffolk County Supreme Court would probably be inclined to uphold that
exemption on the basis of long-standing tradition, following the
reasoning of Talip. A lower court sitting in Suffolk County in 1980
reflected that blas fn another case testing the applicability of state
regulation of docks over Suffolk county tidewaters. In People v Antom,
a Town of Huntington ordinance requiring town permission to comstruct a
dam, or impoundment structure, or any dock or other structure used as a
landing place, was held to be invalid as applied to defendants'
coustruction of 2 dock, because the state had preempted the regulation
of docks under section 32 of the Navigatien Law.l25 The court rejected
the argument, saying that although generally the regulation of docks and
piers in navigable waters of the state under the Navigation Law is the
exclusive prerogative of the state, by virtue of the definition of
"navigable waters of the state” in that law, "the tidewaters of Nassas
and Suffolk Counties must be deemed to be exempt from State regulation
of docks and piersfl

The comparable federal excavation and £ill restrictions should also

~ be noted again here.l27

124. Id at 1011-1012, 358 NYS2d at 99). The court upheld the zoming ordinarwe We
will observe later in discussirg the issue of Islip's zonirg power that the court might
have lmsed its decision on aother ground.

125, 105 Misc2d 124, 431 NYS2d 807 (Dist Ct, Suffolk Co, 1980).

126. Id at 126, 431 NYS2d at 809, citing Town of Islip v Powell, among other cases
The court made mo reference to the companion provisions of the Envirormental Comservatiom
Law. Cf State v Trustees of the Freeholders and Commonslty of the Town of Southamptom,
— AD2d —, 472 NYS2d 3% (2d Dep't 1984), referred to in notes 153 and 174 infra.

127. See text accompanying mote 28 supra. The Rivers and Harbors Act of 1899 makes
it unlawful "to excavate or fill, or in any manner to alter or modify the course,
location, comdition, or capacity of, any port, roadstead, haven, harbor, candl, lae,
harbor of refuge, or inclosure within the 1imite of any breakwater, or of the chamel of
any navigable water of the United States, unless the work has been recommended by the
Chief of Engineers and authorized by the Secretary of the Army.” 33 USC § 403 (1976).
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C. “Ploating Objects”™

Prior to 1963 the Navigation Law prohibited the anchoring of any
"unattended floating object . . . within the navigable waters of the
state for marking fishing pgrounds or other purposes,” with two
em:ept:ions.12 The exceptions were (1) unattended floating objects
"autharized under the United States laws, rules and regulations,” and
(2} "the placing of buoys or beacons . . . to mark obstructious to
navigation, to designate bathing beaches, to designate vessel
anchorages, or for any other purpose,” if authorized by a revocable
permit issued by the Commissioner of Conservation (prior to 1960, the
Superintendent of Public works).lzg The Navigation Law did not contain
a blanket prohibition against placing in the state's navigable waters
floating objects not anchored. The legislature amended the pertinent
gsections in 1962 mainly for the purposes of {1} enabling the state to
conform to a uniform, national system of special markers adopted by most
of the states and by the United States Coast Guard, for that purpose
gsubstituting the term "aids to navigation™ for "buoys or beacons";13
and {2) authorizing the granting of revocable permits for certain
floating objects other than aids to nzaﬁ.lf;igal:ion..1

Section 36 of the Navigation Law, containing the general
prohibition, now reads:

No unattended f£loating object shall be anchored
within the navigable waters of the state for any purpese,
except as same may be authorized under the United States
laws, rules and regulations or by section thirty-five and
thirty-five—a of this chapter [authorizing state permits
for the placement of navigational aids and other floating
objects] or by local ordinances as may be duly approved by
the [couservation] commissioner [now the Commissioner of
Environmental Conservation!. Any person finding such
anchored object 13 autherized to remove the same.

128. Navigation Law § 36 (McKinmney 1941

129, 1d. See 14 1SC § 81-85 (1982), authorizing the Coast Guard to establish and
maintain aids to navigation amd requiring others to obtain Coast Guard permission to
establish and maintain such devices; and see the pertinemt regulations at 33 CFR
Subchapter C, Parts 60-66 (1983). Subparts 6605 and 6610 prescribe the conditions for
regulation by the states of aids to marine navigation in navigsble waters of the United
States not marked by the federal govermment with such alds,

130. 1962 NY Laws ch 431, smending Navigation Law 8§ 35 ard 36, effective Jammary 1,
1963 (McKimey Supp 1983) See Memoramhm of the Comservation Departmemt, March 7, 1962,
in the Governor's Bfll Jacket on 1962 NY Laws ch 431.

131. 1d, adding a new § 35—a; see text accompnyling mote 134 infra

132. McKimney Supp 1983.
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Section 35 of the Navigation Law, authorizing the granting of
pernits for "aids to navigation® generally (previously limited to "bucys
or beacous™) was supplemented by a definition of “aids to navigation™
covering "buoys, beacons or other fixed objects in the water which are
used to mark obstructioms to navigation or to direct navigation through
safe chauunels,"l33

A new section 35-a adding the category of non—navigational floating
objects provides in part:

The consarvation coumissioner [now the Commissioner
of Environmental Conservation] may authorize, through the
i1ssuance of a revocable permit, the placing in the
navigable waters of the state, of mooring buoys, bathing
beach markers, swimming floats, speed zone markers, or any
other floating object having no navigational significance,
1f in his opinion the placimg of such floating abject will
not be a hagzard to r.uatarigat:ion.:rL

The 1962 amendment also added a definition of the term “floating
objects,” as used in these sections:

“Floating objects” shall mean any anchored marker or
platform floating on the surface of the water other than
aids to navigation and shall include but not be limited
to, bathing beach markers, speed zone markers, infermation
markers, swimming or diving floats, mooring buoys, fishing
buoys, and ski _']um]:is.135

The "but not be limited™ clause suggests that although it is a
different specles of floating objects, a raft or raft~like structure
used for aquaculture might fall vithin the statutory definition of
“floating objects” requiring a state permit (subject to the Nassau and
Suffolk counties tridewaters exception), unless zuthorized under United
States laws, rules or regulations. At the same time, 1t will be noted
that any such structure which 1s not anchored would not be subject to
the general prohibitcion or permit requirement.

The "floating object”™ provisions of the Navigation Law, as amended
in 1962, are somewhat ambiguous in two respects:

1. The general prohibition applies to any anchored "unattended

133. Navigation law § 2(27) (McKimney Supp 1983).
134, Navigation law § 35-a(1) (McKimmey Supp 1983) (emphasis added).
135. Navigation Law § 2(28) (McKimney Supp 1983) (emphasis added).
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floating objectﬁﬂ36 Section 35-a of the Navigation Law authorizing the
granting of revocable permits does not use the modifier "umattended.”
This may be accounted for by the fact that the types of floating objects
particularized in the statutory definitions would normally be
unattended. We would speculata that some types of aquaculture
facilities might be attended at times by persons operating them or
looking to their security, and this might conceivably raise a question
regarding the application of these provisions to aquacultrure.

2. It is possible to construe section 36, when read together with
section 35-a(l), as requiring a state permit for a non-navigational
floating object whether or not the placement of the object has been
authorized under a federal law or local ordinance. Support for thia
position might be found in a grant of authority to the Commigsioner of
Environmental Conservatiom "to make rules and regulations for the
issuance of such permits,"137 regulations that might be more restrictive
than federal or local ones, and should therefore be enforceable by means
of a state permit system. Additional support might be found in the
statement in the department's regulations: "Only after authorization
has been granted [for placement of a fleating object of navigatrional
significance] and in accordance therewith may such floating objects be
lawfully placed."l38 1f this is tantamount to interpreting the statute
as requiring multiple permits, the interpretation would not necessarily
be controlling on a court but would be given considerable weight under
applicable rules of statutory coustruction. One might alse infer a
" general requirement of a state permit, in addition to any federal or
local permit or permits, from the following specific exemption in
secticon 35-a(6) of the Navigation Law of one class of floating objects:
"The provisions of this section which pertain to the mooring of vessels
shall not apply to areas in which local ordinances se pertaining have
been duly approved by the conservation commissioner [now the
Commissioner of Enviromnmental Comservatiom] or im which aregas federal
laws or rules and regulations regulate the anchoring or mooring of
vessels. 140 (We will soon turn to the guestion whether an aquaculture
facility might be classified as a "vessel™ upder this or other
provisions of the Navigation law.)

136. Navigation Law § 36 (McKinney Supp 1983) (emphasis added).
137, Navigation Law § 35-a(2) (McXimey Supp 1983)

138. 9 NYCRR § 4484 (1971)

139, McKimey Statutes (Book 1) § 129 (1971

140. McKimey Supp 1983.
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One might construct a ceontrary argument —-— that state approval 1is
not required if federal or local permission for the placement of the
floating object has been granted -- by reasoning that once the activity
has been excepted from the statutory prohifbition, it makes nc sense for
the stature to provide that the gtate agency "may authorize" the
activity (the words of gection 35-a). Arguably leading to the same
conclusion is the use of the disjunctive "or” rather than the
contjunctive "and” in the wordimg of the exception clauses in section 36
("except as same may be authorized under the United States laws ... oY
by section . . . thirty—five-a of this chapter or by local ordinances™).

D. Regulation of the Operatiom of Vessels

The Navigation Law contains several provisions regulating the
operation of vesgels in the navigable waters of the state, and in some
situations in waters generally excepted from the statute's definition of
"navigable waters of the state.”}4l A5 defined in the Navigation Law
the term "vessel” means “any floating craft and all vessels shall belong
to one of . . . two specified classes,” labelled "public vessels” and
“"pleasure vessels.

"Public vessel”™ means and Includes "every vessel which is propelled
in whole or in part by mechanical power and is used or operated for
compercial purposes on the navigable waters of the state; that is either
carrying paseengers, carrying freight, towing, or for any other use; for
which a couwpensation is received, either directly or where provided ag
an accommodation, advantage, facility or grivilege at any place of
public accommodztion, resort or amusement."l14

"Pleasure vessel” includes every other kind of vessel, with some

141. Navigation law § 172(18), specifically applying the oil spill prevention and
control articls o "warers of rhe state adjacent to Long Islard Sound” (McKimey Supp
1983) § 33-c, regularing the disposal of sewage in “any waters of this state™ (McKimew
Supp 1983); and § 40, requiting vessels to carry specified equipment “while on the
ravigsble waters of the state and any waters within or bordering the comty of Nassas to a
distance of fifteen hmdrad feet from the shore™ (McKimmey Supp 1953).

142. Navigation Law § 2(6) (McKirmey Supp 1983).

143. 1d.
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specified except 1ons. 144

We doubt that a waterborne facility for cultivating marine animals
or plants would be propelled by mechanical power; or that it could be
classified as a "pleasure vessel,” in view of the commercial objective.
Even if the structure's movements were somehow influenced by some
mechanical device, the context of the use of the term “"vessel” in the
Navigation Law suggests that its meaning is confined te waterborne
vehicles used for commercial transportation purposes, or for meoving
people about water for non~commercial purposes; hence it would not apply
to equipment used for cultivating marine plants or animals. Thus
various regulations relating to the operation of vegsels, such as
specification of safety equipment for boats,”"r’ the displaying of lights
on the "fore" and "aft™ parts of \ar\c.-ssel:;,l“6 and speed limitsl?7 would
be inapplicable.

B. Summary

1. Generally, a permit from the Department of Environmental
Conservation must be obtained to place in navigable waters (except in
the tidewaters of Nassau and Suffolk counties) any aquaculture facility
consisting of a dock, other type of landing place, or any other type of
structure apt to obstruct navigation. The application of permitting.
procedures in the Environmental Conservation Law does not destroy the
tidewaters exemption. {(See section 32 of the Navigation Law and section
15-0503 of the Environmental Conservation Law.)

2. Whether or not located in Nassau or Suffolk county tidewaters,
the placement by a state agency of such a structure for aquaculture in
navigable waters would not be subject to approval of the Department of
Environmental Conservation. However, a municipal corporation would be
subject to these permitting requirements. (See the same sections.)

3. In view of apparent inconsistencies of section 32 of the

144. Id. A "crew racing shell” is specifically excluded, as are "rowboats and
cames’ generally. Compare the provisions of section 33—c(iXa) of the Navigation Law,
regulating the disposal of sewage from “watercraft,” defined as "any contrivance used or
capable of being used for navigation upon water whether or not capable of self-
propulsion,” with some exceptions (McKimmey Supp 1983) and the speclal definition of
"vessel” in the oil spill prewention provisions as “every description, of watercraft or
other contrivance that is practically capable of beirng used as a means of commercial
trasportation of petrolem vpon the water, whether or not self-propelled” Id § 172{17]
(McKirney Supp L983%

145. Navigation law § 40 (MXimmey Supp 1983)
146. 1d § 43 (McKirmey Supp .
147. Id § 45 (McKinney Supp 1983)
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Navigation Law and section 15-0503 of the Environmental Counservation
Law, it 1s uncertain whether a permit would be required for building a
dam or impoundment structure in navigable tidewaters of Nassau and
Suffolk counties conmstituting a natural stream or watercourse. HKe
believe a court would uphold the tidewaters exemption in this situation,
but the decision could go the other way.

4. Ambiguities stemming from the linking of sectioun 31 of the
Navigation Law and section 15-0305 of the Environmental Couservation Law
taise a similar quegation regarding the application of the tidewatera
exemption to the regulation of excavating or filling of navigable
wvaters. Despite Indications to the contrary in the legislative history
of these provisions, the courts might be inclined to uphold the
exemption here.

5. An unattended, anchored raft or similar structure used for
aquaculture could not be placed in navigable waters of the state (excapt
in the tidewaters of Nassau and Suffolk counties) unless permitted by
federal law; or by a state approved local ordinance; or by a revecabls
permit granted by the Commisgioner of Envirommental Conservation om a
finding that it would not be a hazard to navigation. It is argunable
that the commissioner could, or might be required to, grant a permit for
such a structure even though the structure were approved by the federal
or local law. {(See gections 35, 35-a and 36b of the Navigation Law.}

6. The provisions of the Navigation Law for regulating the
operations of "vessels™ would probably not apply to rafts or similar
structures used In aquaculture. (See sections 2(6], 40, 43, and 45 of
the Navigatiom Law.)
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I¥. Local Regulation of Activities in Navigable Waters

A. Source and Ceneral Limits of
Local Regulatory Authority

Local governments in New York, as in other states, may exerclse
only those powers delegated to them by the state lagislature or by home
rule provisions of the state constitution.t48  The delegated powers may
relate to specific subjects, or be couched in general terms. In either
category, the grant of power may be conditioned on conformity with
specified standards. Various statutes 1o the first category, regulating
specific types of activities in waters, will be discussed below. In New
York the principal grant of police power in the second or general
category authorizes local governments to adopt and amend local laws
relating to the "government, protection, order, conduct, safety, health
and well-heing of persoms or property therein." 4% To the_ extent such
local laws relate to the “property, affairs or government"150 (meaning
local concerns) of a local government, they must be comsistent with

eneral laws enacted by the state legislature; and to the extent the
local laws relate to matters other tham local concerns, they must also
heed any special state laws restricting local exercise of the power.ls

Two questions are posed in testing, against those fundamental
propositions, the validity of local legislation regulating aquaculture
activities: (1) Whether or not the state legislature has acted on the
subject, does the local government have the power to legislate on it?
(2) If the local government is empowered to act, 1s its exercise of the
power incdnsistent with a state law? Inconsistency might be found if
the local measure clashes directly with an explicit or clearly implied
command or prohlbition in a particular state statute.l?? Absent a direct
conflict in the state and local enactments, the local measure might
nevertheless be deemed "incomsistent” in violation of the constitutional
stricture 1f the pattern of state legislation on the subject evinces

148. Bumter v Pittsburgh, 207 US 161 (1907).

149. Mew York (onstiturion, art IX § 2(c)10) (McKinney 1969% Municipal Home Rule
Law § I0QX11Xa)(12) (McKimey Supp 1983)

m - Idl
15l. Id.

152. Wholesale Laundry Roard of Trade, Inc. v City of New York, 17 AD2d 327, 234
NYS2d 862 (lst Dep't 1962), aff'd, 12 WY2d 998, 189 NE2d 623 (1963); Hyman, Home Rule in
New York 19%41-1965: Retrospect and Prospect, 15 Buffalo L Rew 335, 355 (1965)



state "preemption of the fleld.”133

Two additional questions, different from but related to the
inconsistency issue and sometimes confused with it by the courts and
commentators, ask whether a local govermment is authorized to regulate
activities (here, in particular, aquaculture activities) (1) on state-
owned lands in which private parties have not obtainad interegts, or (2)
on state~owned lands in which a private user has obtained some ownership
interest or right.

These questions, as relevant, will be discussed in reference to
three types of municipal legislation regulating activities on waters and
underwater lands that might be involved in aquaculture development: the
operation of vessels; the construction of docks or other structures; and
multi~purpose land use controls, mainly zoning.

3. Regulation of Operation of Vesmgels
1. Vessel Zanes of Counties, Cities or Viliages
Section 46 of the Navigation Law provides in part:

The board of supervisors or other legislacive
governing body of a county, or, should no action on the
matter be takem by such board or body, the governing body
of a city or incorporated village, by a three—quarters
vote of its members, may establish a vessel regulation
zone and within the limits prescribed by this chapter,

. adopt regulations for the use of a lake or or part of a

lake or other body of water within the county, or 1n case
of a city or incorporated village of the part of said
waters adjacent thereto, if it shall deem that such
establishment of a zone will promote the safety of the
people and be for the best interests of the county, city
or incorporated village.l54

153, SH ¥ress & Co. v Department of Realth of the City of New York, 283 NY 55, 7
NE2d 431 (1940)% Robin v Incorporated Village of Hempetead, 30 NY2d 347, 334 Nys2d 129,
285 NE2d 285 (1972); Hyman, supra note 152, at 355-357. See, for a recent fllustration of
operation of the rule, Penple v Kelsey, 112 Misc2d 927, 447 NYS2d 637 (Dist , Suffolk
Co, 1982), imvalidating an ordinance of the Town of Huntington, Suffolk Coumty,
protibiting wholesaling of shellstock without a town permit, on the ground that the state,
in the Bnvirormental Conservarion Law article regulating dealings In shellfish and other
specles of figh and game, had occupied the field Cf State of New York v Trustees af the
Fresholders and Commonmlty of the Town of Southsmpton, 99 AD2d 804, 472 N¥S2d 3% (24
Dep't 1984), menrimed ar note 174 infra.

154. MeKinney Supp 1983.
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A zone established under this provision may not extend beyond 1,000
feet from the low water mark.!?> The proposed zones and regulations are
subject to the approval of the state Department of Environmental
Conservation

The section does not specify the particular types of conduct that
may be regulated within the zones. However, a requirement in section 46
that the local government establishing a vessel zone post a signboard
bearing the "letters 'VESSEL REGULATION ZONE' with the rate of speed
limited in that area” suggests that the principal if not the only
purpose 1s to estahlish zones for enforcing particular speed limits.
This argues for limitring the meaning of the term "vessel,” as used in
these provisions, to vehicles used for transportation, excluding arn
aquaculture facility.

I1f the section were pertinent to the instant inquiry, would it
permit the establishment of vessel zones in the tidewaters of Nassau and
Suffolk counties? The section applies to a "lake or other body of
water.” 1t does not use the term "navigable waters of the state,” the
term defined in the Navigation Law as explicitly excluding Nassau and
Suffolk county waters.ld The term “vessel,” as used for the purposes
of section 46, does include "public vessels™ plying in "navipgable waters
aof the state.” But it alsoe includes all other types of wvessels not
classified as public vessels, without specific mention of rheir use on
navigable waters of the state.l98  In view of the doubtful application
of section 46 to aquaculture equipment located on the waters, and
overlapping powers granted to local governments in section 46-a of the
Wavigation Law (about to be noted here), we may be excused for not
attempting to solve this problem of statutory interpretation.

2. Regulation by Municipalities of
Certain Operations of Vesaels

The provisions of section 46 of the Navigation Law authoriziog
local control within vessel zones were enacted in 1931.139 rour years
later a new subdivision was added to section 82 of the Village Law

155. Mavigation Law § 46 (McKirmey Supp 1983)
156. Idl

157. Navigation Law § 2(4) {McKinney Supp 1983). See text accompanying note 44
supra.

158. Id.

159. 1931 WY Laws ch 379, adding §§ 68 and 6%-a to the Navigation Law of 1909, c¢h 42,
as suhsequently amerded and remambered § 46 in the present Navigation Law (McKimney Supp
1983).
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which, as subsequently amended, authorized every village to regulate the
speed and operation of vessels "upon any waters within or bounding the
village, to a distance of fifteen hundred feet from the shore,” as well
as the mooring or anchoring of vessels, and the disposal of sewage and
garbage of vessels within the 1,500 foet zone. Three years after
that, in 1938, a new subdivision was added to the Town Law granting
similar povers to towns.l

These provisions in the Village Law were transferred to sectior
46-a of the Navigation Law in 1972, which as further amended in 1982 now
reads, In pertinent part:

(1) The local legislative body of a city or the board

of trustees of a village may adopt, amend and enforce

« local laws, rules and regulations not inconsistent with

the laws of this state or the United States, with respect
tao:

&. Regulating the speed and regulating and
restricting the operation of vessels while being operated
or driven upon any waters within or bounding the
appropriate city or village, including any waters within
or bordering a village in the county of Nassau or Suffolk,
to a distance of fifteer hundred feet from the shore.

b. Restricting and regulating the anchoring or
mogringg__g_ vessels in any waters within or bounding the
appropriate city or village to a distance of fifteen
hundred feet from the shore.

(2} ¥o such local law, tule or regulation shall take
effect until 1t shall have been submitted to and approved
io writing by the commissioner of parks, recreation and
historic preservation.

The provisions of this section shall be controlling
naotwithstanding any comtrary provisions of law.!

In addition to relocating these provisions the 1972 amendment
effected two changes: (1)} requiring the approval of the local
regulations by the Commissioner of Parks and Recreation instead of by

160. 1935 WY laws ch 797, adding a mew subdivision 63 to section 89 of the Villape
law of 1909 {gee Village law, McKinney 1966)

161. 1938 NY Lawe ch 797, adding suhdivision 16 (later remmbered 17) to section 130
of the Town Law of 1932 (McKimmey 1965

162. 1972 NY laws ch 888; further amended by 1982 NY Laws ch 357 (McKinney Supp 198)
{emphagis added).
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the Commissioner of Conservation, and (2) specifically including waters
within or bordering on Nassau and Suffolk counties. The 1982 amendment
added the references te cities, and reflected the changed name of
Commissioner of Parks, Recreation and Historic Preservation.

For reasons not rtevealed by the record avallable to us, the
companion provisions granting similar authority to the towns to regulate
the operations of vessels outside the boundaries of villages were not
transferred to the Navigation Law. Those provisions, still in section
130(17) of the Town Law, differ from the Village Law counterpart in
three respects: (a) The Town Law provisions apply to the regulation of
vessaels generally; they do not contain an explicit reference to waters
of Nassau and Suffolk counties. (b) The Town Law provisions authorize
the regulation of the "size and horse power of inboard and outboard
motors” in the counties of Westchester, Saratoga, Warren and Suffolk --
arguably indicating an intent to apply the provisions of the entire
section to waters of Suffolk County and, by the same token, the waters
of Nassau CountyJﬁ3 {c) The responsibility for state-level approval of
the regulations of towns has been left with the Commissionmer of
Environmental Conservation.

3. Summary

We are left with this scheme of local government regulation of the
operation of vessels:

Under section 46 of the Navigation Law counties may establish
vessel zones within 1,000 feet of their shores, in which they may
regulate the speed of vessels and possibly other aspects of vessel
operations. Villages and cities may establish such zones where counties
do not do so. It is not clear whether the power extends to waters of
Nassau and Suffolk counties. More than likely, the section would be
construed as not applving to an aquaculture facility, in view of the
l1imited classes of vessels covered.

Under sectiom 46-a of the Navigation Law villages may regulate the
operation or mooring of vessels within 1,300 feet of shore. The waters
of Nassau and Suffolk counties are expressly included. Again, it is
doubtful that an aquaculture fac{lity would be regarded as a "vessel,”
in light of the particular context of the use of that term in the
Navigation Law. In any case, on their face the two sections lnvite a
conflict between county and village jurisdiction. TIf a county were to

163. Town Law § 130(17X1) (McKimey Supp 1983 And see Pecple v Bianchi, 3 Misc2d
696, 155 NY32d 703 (Dist Ct, Nassau Co, 1956), upholding an ordinance of the Town of
Hempstead in Massau County, promulgated under the authority of sectiom 130(17) of the Town
Law, rejectirg the claim that federal controls over navigation in charmels comnected with
tidewaters preempted the fleld and barred state and local regulation

164, Town Law § 130(17X2) (McKinney Supp 1983)
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establish a vessel zone under section 46, would this bar a village
within the county from regulating, under section 46-a, the speed or
other aspects of the operations of vessels within that zone? The fact
that the provisions of section 46~a were enacted later than those of
section 46 could be urged ag a basis for divining a legislative purpose
to permit villages to regulate the cperations of vessels whether or not
the county has chosen to do so. From that proposition it would be argued
that in the event of a counflict between village and county regulations
as applied within 1,000 feet of shore, those of the village would
prevail. A compromise position would reconcile conflicting county and
village regulations by determining that the most restrictive of the two
would prevail.

Under section 130(17) of the Town Law, towns may tvegulate rhe
operation of vessels within areas outside of the boundaries of villages
and cities. The same potential problem of a conflict with county
regulations in vegsel zones, adopted under section 46 of the Navigation
Law, might arlse; and arguments similar to those addressing conflicts
between villages and counties could be made. But in respect of town
regulatory jurisdiction, the question whether an aquaculture facility
might be held to be a "vessel” might be more troublesome, assuming that
under some circumstances an aquaculture facility were to be situated
within 1,500 feet of a town's shoreline. Unlike the Navigation Law, the
Town Law does not define the term "vessel.”

At one time both sectiom 130(l7) of the Town Lazw and the
predecessor of section 46—a of the Navigation Law (the former section
B9[63] of the Village Law) limited the coverage of town and village
regulation to "undocumented vessels.” They were defined as including ™a
vegsel commonly known as a houseboat and every vessel or floating craft
propelled in any manmer other than by hand and in the county of Suffalk
evary vessel propelled in any manner, except vessels having a valid
marine document issued by the federal bureau of customs or any foreign
goverment.“165 The United States Coast Guard, the Sheriff's
Agscciation, and the police departments of Nassau and Suffolk counties
were troubled by the fact that the "exclusion of documented
vessels . . . from these reatrictions removes them completely from
police control and permits them to operate without regard for the safety
of others,” reasoning that the "fact that a vessel owner has choser to
document his vessel rather than number it should not release the
operator of a vessel from adhering to basic safety regulatioms.”

In response, a bill was introduced in 1966 to substitute in the Village
Law and Town Law provisions the general rerm "vessels” for "undocumented

165. 1960 NY Laws chs 796, 797.

166. Memotanhan of the Commissioner of Conservation, June 27, 1965, In Governor's
Bill Jacket on 1966 MY Laws ch 939; and see the telegrams of John L. Barry, Police
Commissioner of Suffolk Cowmnty, June 27, 1966, and David S. Mack, Advisory Chairman of the
Joint Legislative Committee on Motor Beats, June 30, 1966 (id).

48



vessels” and remove the definition of "undocumented vessels.” The State
Office for Local Government ohjected to the amendment because of the
anbiguity inherent in the word “"vessel,” absent statutory definition.167
The fggponents of the change prevalled and the bill was enacted into
law.

The definition of undocumented vessels formerly subject to
regulation under section 130(17) of the Town Law was confined to vessels
that were propelled through the water, and houseboats. The removal of
this definition in order to reach documented vessels should not be seen
as expanding the meaning of "vessel” except as needed te reach
documented vegssels. The language of the present provisions —— e.g.,
“"speed,” "operation,” “operated or driven upon” -— still strongly
suggests an orlentation toward vessels that ordinarily move about on the
water or are readily capable of doing so, and are used for
transportation. Also, the fact that the legislature in transferring the
companion provisions for villages from the Village Law to the Navigation
Law saw fit to apply the Mavigation Law definition of "vessel” indicates
the appropriateness of a like meaning of the term "vessel” in the Town
Law.

If the word "vessels” in these statutes were to be construed more
broadly to include non—navigational structures such as an agquaculture
facility, the sections would have to be reconciled with section 35-a of
the Navigation Law, noted earlier, which authorizes the Commissioner of
Environmental Conservation to issue permits for placing in the navigable
waters of the state "any . . . fleating object having no navigational
significance.” The statement in section 46-a of the Navigation Law
{formerly section 89[63] of the Village Law) that village regulations
adopted under it may not be "inconsistent with the laws of the state or
of the United States”™ alleviates the problem with respect to such
regulations. This clause would probably be construed as according
primacy to any rtegulatioms of floating objects, or permits for placing
them, made or issued by the state commissioner, if In fact incomsistent
with village regulations. Alternatively, a court might reasoa that
villages are barred altogether from regulating nommnavigational floating
objects as vessels, on the ground that the state has preempted that part
of the regulatory field.

The answer might not be the same if town regulatfons of the
operation of vessels (construed as embracing non-navigational floating
objects) are in conflict with actual or potential exercises of state
power under sention 35-a of the Navigation Law. There the reference to
state and federal Jurisdiction is worded differemtly. Town regulations
of the operation of vessels under section 130(17) of the Town Law are

167. 1d, Memorandum of William E. Redmond, Associate Counsel, Office for Local
Government, June 29, 1966

168. 1966 NY Laws ch 939.
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authorized "[e]xcept when prohibited by the laws of this state or of the
United States.” Oone might argue that the provisions of section 35-a of
the Navigation Law granting regulatory powers to the state do motC
expressly prohibit, hence may not override, town regulations.

The point was noted by both the Attorney General and Office for
Local Government in writing on the proposed 1966 amendment to the
Village Law and Town Law. The Attorney Gemeral stated: “These
statutory restrictions, while worded df fferently, make abundantly elear
the legislature's intention not to have a village or town supersede the
authority of this state or the United States over subject mattars
preempted by thew."16% The Office for Local Govermment's Interpretation
of the proposed amendment to section 130(17) of the Town Law differed.
It observed that the contrasting wording of the two clauses in the two
statutes "could lead to considerable confusion and result in differing
regulatory powers for towns and villages®; and that, as an "example, If
there 1Is no express prohibition in state or federal laws, a town
ordinance apparently could be inconsistent with such laws."l

C. Special Restricrions on the Placement of Docks or
Other Structures in Waters under Local Jurisdiction

l. Relating to Tidewaters of Nassau and Suffolk County

Could a town iu Nassau or Suffolk County enact an ordinance or
local law speclally aimed at restricting the placement of structures,
explicitly or {mplicitly including aquaculture installatlons, within
waters under its jurisdictien? A similar issue arose in People v Antom,
tegsting an ordinance of the Suffolk County Town of Huntington requiring
a town permit for the erection or reconstruction, in any underwater
lands owned by the town or in private ownership, of any "dam, impounding
structure or other structure, including but not limited to .any
artificial obstruction,” or of any "dock, piler, wharf or other
gtructure temporary or permanent, used as a landing place ogn
waters."lfl On the threshold {issue, whether the town had been
delegated authority to regulate such construction, the court relied
mainly on the fact that the town owned the land under the waters in

169. Memorahm of Louls J. Lefkowitz, Attorney General, July 5, 1966, in Governor's
Bil1l Jacket on 1966 NY Laws ch 939,

170. Supra mote 167.

171. 105 Misc?d 124, 125, 431 N¥S2d 807, 908 (Dist Ct, Suffolk Co, 1980k lYote the
town's borrowing of the words of section 32 of the Navigation Law, ss they read pelor te
the 1983 amendment, vesting similar authority in the Department of Euvirommental
Conservation See text acrompwyirg mote 84 supra.
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which Anton had reconstructed a doek without a 1'.u=n:'1:nit.]-72 The court
acknowledged that mere pwnership of the underwater land would not be a
sufficient basis for asserting town jurisdiction for regulatory
purposes. But it reasoned that the Nicolls, Dongan and Fletcher patents
from which that ownership was derived vested in the town both “ownership
and control over these lands and waters [which] survived the formation
of the sovereign State of New York."l173 The court found suppert for
this proeposition in the agsertion "that the patents were intended not
only to convey title to the land but to 'create corporate bodies® and
thus 'clothe the inhabitants with the power of government' . . . [and]
did establish the geographical boundaries of the township-"lﬂ‘

The court also acknowledged that mere geographical "jurisdiction”
and the gemeral power of governance did mot in themselves constitute a
grant of authority to adept the challenged regulation. In iks search
for such authority the court could find no specific, enumerated
delegation of power on the subject in the Town Law. The court turned,
instead, to the Navigation Law, and concluded

that the speclfic exemption of the navigable waters of
Nassau and Suffolk Counties from the provisions of the
Navigation Law with regpect to the State’s control over
the construction of docks, piers and wharves (Navigation
Law, § 2, subd 4; § 32), must be construed to be in
contemplation of the townships within Nassau and Suffolk
Counties filling the jurisdictional void and regulating
the coastruction thereof. In essence the townships in

172. See text accomparnying notes 125126 supra

173. 105 Misc2d at 126, 431 NYS2Q at 809,

174. 1d at 128, 431 NYS2d at 810, quoting from Trustees of the Freeholders and
Commonalty of the Town of Southampton v Mecox Bay Oyster Co., 116 W 1, 5 (1889). Bt see
State of New York v Trustees of the Freeholders and Commonalty of the Town of
Southampton, %9 AD2d 904, 472 NYS2d 39 (2d Dep't 1984), holding that upon a trial the
facts might establish a proprietary or private character of underwater lands of the town
held under colonial patents, allowing the town to limit freshwater fishing to town
regidents arx otherwise regulating such fishing, without being preempted by state fishing
regulations enacted in or pursvant to the Erviromemtal Counservation Law. See supra note
153 and infra note 249. The special characteristics and problems of ownership and
management of wnlerwater lamds under colondal patents to Long Telard towns are reviewed in
the Aquaculture Access Report.
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Nassau and Suffolk Countiles, by virtue of this history of
their creation, thelr respective patents and extended
boundaries, and the State's acknowledgement thereof by
exempting them from certain provisions of the Navigation
Law, have been granted the implied power to enact
ordinances regulating the construction of docks, %1ers,
and wharves within their boundaries [citing cases].1 3

The cases cited for this proposition do not support the theory
that, standing alone, the Nassau and Suffolk counties tldawaters
exemption implies a power in those counties or their towns to regulate
water-based activities, Rather, they turn on the question whethet
regulatory suthority presumptively granted to the towns or county has
been exercised incomsistently with some state law on the subject. In
each of the cited cases the source of the municipal power was explicit,
and the exercise of that power was held to be consistent with state law
because the tidewaters exception had removed these communities from the
state regularory field. Thegse cases upheld (a) local zoning of
waterfront lands and the requirement of town permits for piers, wharves
and docks, presumably pursunant to state zoning enabling laws;176 (b)
restrictions on the filling or dredging of state-owned underwater lands
within a town's boundaries, pursuant to_an explicit grant to towns of
authority to regulate those activities;1?7 {c) the required Installation
of certain equipment to contain oil spills, pursvant to fire preveatiom
povers granted by the county charter (though citing, as dictum, a power
impliedly derived from the tidewaters exemption in the Navigation
1.'..euir);”8 or (d) Eegulation of water—-skiing, based on general police
powers of rowns.t 9 : :

The Anton court’'s reliance on the Nassau and Suffolk counties
tidevaters exemption as a basis for the town's authority to regulate
structures in watersg under it's jurisdiction is misplaced. The fact
that the legislature has excluded those waters from state jurisdictien
under various provisions of the Navigation Law is not tantamount te a
delegation to the towns of the power to regulate activities in their
waters. The Anton court reasoned that the "statutory exception [from
the definition of mavigable waters of the state] has its basis 1im

175. 105 Misc2d at 128-129, 431 N¥S2d at 810 (emphasis in original)

176. Town of Islip v Powell, 78 Misc2d 1007, 358 N¥S2d 985 (Sup Ct, Suffolk Co,
1974).

177. People v Poveromo, 79 Misc2d 42, 359 NYS2d 848 (Sup Ct, App Tm, 2d Dep't, 1978),

178. People v Texaco, 81 Misc2d 260, 365 NYS2d 661 (Dist Ct, Nassau Co, 1975), aff’d,
87 Misc2d 255, 3% NYS2d 788 (Sup Ct, App Tm, 2d Dep't, 1976)

179. People v Levine, 74 Misc2d 808, 343 NYS2d 816 (Dist Ct, Nassau Co, 1973), aff'd,
79 Misc2d 103, 350 NYS2d 929 (Swp Ct, App Tm, 2d Dep't, 1974).
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history” —- referring to the history of colonial patents to Nassau and
Suffolk County townships predating the formation of the state.l80 Our
own research, reported on above, indicates that navigable waters of Long
Island Sound within parts of Westchester County, as well as within
Nassau and Suffolk counties, and navigable waters around New York City,
were initially exempted from state control under the Navigation Law, not
because of the history of grants of underwater lands to some townships,
but because the principal focus of the legislation was on the regulation
of boating and the United States Coast Guard was doing the regulating in
those waters.

Tf the Anton decision 1s questionable authority for the regulation
by Long Island towns of the construction or placement of structures,
including those used for aquaculture, 1in waters under their
jurisdiction, we must look elsewhere for a source of authority. One is
the general delegation of power to towns to adopt ordinances
"[p]romoting the health, safety, morals or general welfare of the
commpunity, including the protection and preservation of the property of
the town and of the inhabitants, and of peace and good order, the
beneflt of trade and all other matter related thereto."} Similar
powers are granted to villages and cities.!83  As noted earlier, these
sources of local government power are backed up by the constitutional
grant of power to local governments gemerally {including counties other
than those in New York City, in addition to towns, villages and cities)
to enact local laws relating to the "government, protaction, order,
conduct, safety, health and well-being of persons OT Pproperty
ther%injd- and the similar grant of Jower in the implementing
provisions of the Municipal Home Rule Law.l8?

Tf on their face these general police power grants be deemed
sufficient authority for local restrictions on aguaculture Installatioms
in the name of protection of the "general welfare,” the question remains
whether the restrictions would nonetheless be barred as incongistent
with state legislation, either in direct conflict with a state law or as
an attempted invasion of a field of regulation preempted by the state.
To the extent that the local restrictions might apply to tidewaters
within or bordering on Nassau or Suffolk County, their exemption from

180. 105 Misc2d at 126, 431 N¥S2d at 809.
181. See text accompanying notes 49-56 supra.

182, Town Law § 130(15) (McKioney Supp 1983

183. Village Law § 4-412(1) (McKimmey 1973% General City law § 20(i3) (McKimney
1968).

1B4. New York Comstiturion art IX, § 2(c)X(10) See text accompanying note 150 supra.

185. § 10{1)(11)a(12) (McKirmey Supp 1983).
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provisions of the Navigation Law repulating the placement of floating
objects or other structures in navigable waters of the state would bar
any preemption claim. The cases cited in Anton, noted above, support

this conclusion.
2. ERelating to Other Waters

Logic applied in reverse would suggest that municipal regulation of
structures ino nomexempt waters subject to state jurisdiction under the
Navigation Law might be barred as an invasion of a field preempted by
the state (or as being directly im conflict with a particular provision

of the Navigation Law).

The Supreme Court s¢ ruled in one early case testing an ordinance
of a village outside of Long Island, providing that "no dam, bulkhead or
similar gtructure shall be built, comstructed, maintained or operatad so
a8 to cause a dangerous or unsafe condition,” as applied to a dam
impounding an ifnland streaw.187  The village contended that the
ordinance was authorized under the general grant of power to villages to
enact ordinances to protect the “property, safety and health of theizr
tnhabitants." 88 That did not decide the issue. The court said that
the "serious and decisive question which must determine the right of the
[village to enforce the ordinance] depends upon whether or not the
Legislature, by the provisions of section 948 of the Conservation Law,
has vested in the Superintendent of Public Works, in pursuance of the
pelicy of the State, exclusive jurisdiction over structures impounding
waters” (referring to the statute prohibiting the erection or
reconstruction of impoundment structures or docks, piers, wharfs or
other structures used as landing places, excep: on notice to the
superintendent and subject to his regulations). 89 It was "clearly
apparent” to the court that the village "board of trustees by the
ordinance have attempted to sug%plement, while in fact they have usurped,
the functions of the State."l The State Comptroller cited that case

186, See motes 103, 105, 171, 17375 and 180 mupra; and see People v levine, sumra
mte 179, holding that in view of the Nassa: amd Suffalk eownries tidewarers expmption in
the Navigation Law, the Town of North Hempstead did oot have to submit a water siding
ordinance to the Comservation Commissiooer for approval under section 130(17) of the Tewm
Law.

187, Village of Fleischmanns v Ayman, 164 Misc 175, 298 NYS 564 (Sup Ct, Delaware Co,
19373,

188. Then in sections 89(9) amd 50; now found in section 4-412(1) (McKinney 1973)

189, 164 Misc at 177, 298 NYS at 568. Similar provisions are now fourd in section
15-0503 of the Enwironmental Conservation Law {(McKinmey Supp 1983 See tert accompmying
notes BS supra

190. 164 Misc at 179, 298 NYS at 570
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as precedent in rendering the opinion that in view of the provisions eof
section 32 of the Navigation Law prohibiting the construction of any
wharf, dock, pier jetty, or other type of permanent structure in the
navigable waters of the state, a village <could not regulate the
installation of private docks and piers upon such waters.]

D. Comprehensive Municipal Land Use Controls; Zoning
1. The Need for Controls
The crux of the Long Island coastal problem is

conflict among competing uses. Recreational use of the
shoreline conflicts with other uses and can actually
change the marine environment. Parking lots, beat ramps,
and docking facilities alter the shoreline. Beachfront
owners and commercial resorts wish to limit access to
thelr shoreline, whereas the public desires free access.
People walking around or camping may destroy the delicate
plant life in dune areas, salt marshes, and tidal pools.
Commercial collecting of live organisms for sale to
tourists may devastate natural populations of organisms.
Powar boats release oil and gas. Raw sewage from boats,
beach faclilities, and coastal resorts is often discharged
straight into the water with no treatment. Sport fishing
may deplete some species past the point of maximum
sustainable yield and so lead to decreasing resources.
Recreational boating does not mix well with commercial
shipping. On top of all that is the heavy demand for safe
and clean swimming areas . . . the region's most popular
cutdoor sport.l

This Long Island scene reflects the universal truth that "[alctual
and would-be users of coastal lands and waters have demonstrated a
capacity for getting in each other's way -- often for destroying the
usability of an area for all but one of the many competing (but not

191. 20 Op St Compt 529 (1964) And see 25 Op St Compt 76 (1969), citing Village of
Fleischmanns amd section 32 of the Navigation Law in support of the Comptroller's opinion
that a village may mot adopt a local law prohibiting the deposit of fill in any lake
withmt approval of the village board of trustees. Cf People v Poveromo, 79 Misc2d 42,
43, 359 NYS2d 848, 850 (Sup Ct, App Tm, 2d Dep't, 1973), confirmirng the power of the Town
of Smithtown to restrict the dumping of £i11 in the Nissequogue river, based on the Nassan
ad Suffolk comties tidewaters ewemption and provisions of section 64(10-z) of the Towm
Law authorizing town boards toc control "the filling or diversion of streams and
watercourses” (McKinney 1965)

192. L.E. Xoppelman, P.K. Weyl, M.G. Gross, D. Davies, The Urban Sea: Long Island
Sound 100-101 (Praeger Publishers: New York, 1976).
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inherently incompatible) tnterests."193 1t 15 a national phenomenon,
recorded in a Coungressional finding back of the federal Coastal Zoune
Management Act of 15972, that "increasing and competing demands upon the
lands and waters of our coastal zone occasioned by populstion growth and
economic development, including requirements for industry, commerce,
residential development, recreation, extraction of mineral resources and
fossil fuels, transportation and navigation, waste dispesal, and
harvesting of fish, shellfish, and other living marine rescurces, have
resulted in the loss of living marine resources, wildlife, nutrient-rich
areas, permanent and adverse changes to ecological systems, decreaging
open space for public use, and shoreline erosion.”

2. Source and Territorial Limits of Municipal Zoning Power

The answer to the question whether a local government may impoese
zoning or other similar land use restrictions!?3 on of fshore
aquaculture activities depends on the answers to a series of subsidiary
quastions. Does the :zoning power enjoyed generally by a local
government extend to activities on or above underwater lands within 1ts
borders? TBeyond its borders? If the local government's zoning
authority i{s deewed to apply generally to water—based uses, is it being
exercised in a manner inconsistent in any respect with state regulatory
laws? 1If not, may the local zoning extend to water—based activities
conducted by the state on or over underwatar lands owned by the state?
Or conducted by a private entity on or over underwater lands leased from
the state?

In New York, local zoninf gowers are delegated to towns, villages
and cities, not to counties,l? However, the counties have limited
authority to review some zoning and similar land use control decisions

193. Delogu, Lard DUse Control Principles Applied to Offshore Coastal Waters €06, 59
Ky L J 606 Q1971

19, Coastal Zorme Management Act of 1972, 16 USC § 1451{c) (1976) The proposed New
York Coastal Management Program echoes these concerns, noting that its coasts are
"severely threatered by competirg demands.” US Department of Commerce, Natiomal Ovesnfc
and Atmospherir Admimistration, Office of Coastal Zone Management, amd New York Departwont
of State, State of New York Coastal Msnagement Program arnd Final Envirormental Ilepact
Statement, vol 1, at II-1-3 (1982) (cited hereafter as the New York Coastal Manspemorr
Program). The effect of state entry into the field of development controls throuwgh this
program and {ts supporting legislarien will be mentioned below.

195. The word “zoning™ will be used here to demote the standard package of local Lard
use contrels (e.g, Iincluding subdivision controls), wnless otherwise Indicated by the
context.,

196. Town Law §§ 261 et seq {McKimey 195, and 1983 Supp) (zoning limited to sreas

cutside the limits of any incorporated village or city) Village Law § 7-700 {McKinney
1973 Gemeral City Law § 20(24),(25) (McKirmey 1968, and 1983 Supp).
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of towns, villages and cities.l97 The zouing enabling statutes do not
distinguish between uplands and lands under water, and the courts have
not questioned the use of local zoning power on the basis of that
distinction.

Absent specific, explicit authority derived from state statutes,
New York local governments may not axercise zonlng powvers beyond their
respective btmm:laries.199 Although the underwater lands owned by towns
bordering Long Island are largely confined to bays and harbors adjoining
Long Island Sound,200 the reach of their police powers may extend to
underwater lands in the sound within their boundaries, though owned by
the state, unless in conflict with state regulation and in excess of
home rule powers.201 The northern beoundaries of north shore Long Islaund
towns extend to the center of the sound.

197. General Mumicipal Law §§ 239-1 — 23%-n (McKinney 1974), requiring referrals to a
coumnty agency of certain town, village ard city zoning decisicns, such as those involving
land pear mmnicipal borders; ard requiring a majority plus one of the zoning anthority's
members to override a negative recommendation by the county agency. However, section 1330
of the Suffolk County Charter glves that county's Plamming Commission veto power over
zoning changes within 500 feet of towm or village boundaries. See Matter of Smithtown v
Howell, 31 NY2d 365, 339 NYS2d 949, 292 NE2d 10 (1972) and see similar provisions in
section 1608 of the Nassau County Charter (1980).

198, Town of Islip v Powell, 78 Misc2d 1007, 358 NYS2d 985 (Sup Ct, Suffolk Co,
1974)% Plesco v di Francesca, 72 Misc2d 128, 338 NYS2d 286 (Sup Ct, Rockland Co, 1972 2
R.M. Arderson, The American law of ZomiMg § 9.13 Rd a 1976)% 1 R.M. Anderson, New York
Zonirg Law ard Practice § 806 (2d ed 1973) Bassett, in his classic work on zonirg,
conclided that since land under water can be used for bullding purposes, it may be zoned,
even “if its title is in the state or mmicipaliry.” EM Bassett, Zoming 30 (1936). 4s
{1lustrations of cities that "have zomed land under water, whether navigable or nmot and
tegardless of whether private land titles exterd to the middle or to the edge of the
stream,” he cltes the zoning by the City of Jamestown, New York, of part of a tusiness
district 1ying over a navigable stream; and zoning in the City of Rochester, New York, of
lard uder the Genesee River. Id.

199. Incorporated Village of Port Jefferson v Comsolidated Petroleum Terminal, Inc.,
71 Msc2d 98, 337 NYS2d 636 (Sup Ct, Suffolk Co, 19723 People v Antom, 105 Misc2d 124,
431 NYs2d 807 (Dist Ct, Suffolk Co, 1980); 1 R.M. Anderson, New York Zoming Law and
Practice § 515 (2d «d 1973)

200. See Aquaculture Access Report.

201. People v Anton, mmpra mote 171; Town of Islip v Powell, supra note 198; and see
text accompanyirg notes 149-51 supra, aml the discussion of intergoverrmental zoning
conflicts, below.

202. See text accomparnying note 74 supra.
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3. Intergovernmental Zoning Conflicts;
Classification of Problems

Various common legal issuves cut across different factual situvations
in which the confrontation of aguaculture with local zening laws
involves intergovernmental tensions. Differentiating them at the outset
may help dispel confusion in some of the judicial treatment of the
applicable doctrines.

a. Municipal zoning regulations prohibiting the placement of an
aquaculture facility on privately owned foreshore or underwater lands
may be in direct conflict with state regulations or invade a field of
regulation preempted by the state, thus subject to potential judicial
condemnation under doctrines establishing state supremacy over the
matter. This inquiry usually calls for the ianterpretation of the
applicable statutes, against the backdrop of state constitutiocsal
provisions limiting state or local legislation In respect of local
matters. This is the "inconsistency” issue.

B. 1If the aquaculture facility were being operated by a state
agency on state owned land the issue mav be framed in terms of
“sovereign immunity,” asking whether state involvement renders the use
immune from local regulation.

¢. If the aquaculture facility {(e.g., a hatchery of a county or
village) were owned and operated by one muniecipality in an upland or
underwater land area within t.he boundaries of another municipality
(e.g., a town), would the use be beyond the reach of the other's zoning
power? This 1s another “sovereign {mmunity" issue.

d. Tf the aguaculture facility were owned and operated by a
private entrepreneur on land leased to him by the state or a
wunticipality, would the use be lmmune from another municipality's zoning
regulation? A similar “"sovereign immunity" issue would be raised.

e. Under a somewhat gimflar factual situation, the operator of the
aquaculture facility may be using privately owned land (not land leased
from the state or a munfcipality), but under a license granted by the
state and under a state program for enhancing aquaculture. The operator
might elaim that he is, 1in effect, an agent of the state, thus entitled
to whatever immunity from local regulation the state itself might enjoy
as a superior sovereign. This, too, is a "sovereign immunity” issue.
It is close to and may be easily confused with the inconsistency 1ssue,
to the extent it entails an Interpretation and application of particular
state statutes.

f. May a local government, say a Long Island town, ignore its owm
zoning ordinance in locating a town owned and operated aquaculture
faeility {e.g, a figh hatchery) on town land? If the town leases itsg
land to a private aguaculturist, is the lessee immune from the town™ g
zoning ordinance?
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4. The Inconsistency Issue

In rendering the opinion that a willage may not regulate the
installation of private docks and piers upon waters within the state --
based on the theory that the subject of regulation is preempted by the
state — the State Comptroller issued the following caveat:

It is not our intention hereby to rule out a village
exercise of police power as to such docks, 1In extreme
cases involving a flagrant abuse of or threat to public
safety, health and welfare, or possibly, in a proper
instance, where a village wmight, by zoning ordinance, wish
to establish a certain uniformity 2s te lakefront
propertie5.203

In 1971 the State Comptroller made the point more directly in
gtating "that State preemption of regulationm of comstruction along
shorelines notwithstanding, village control of the use of shorelines and
offshore facilities by means of 2 zoningo ordinance and a special permit
issued pursuant thereto is authorized,"<V"

We have noted that the issue came before the court two years later
in Town of Islip v Powell in a challenge to a zoning ordinance of the
Suffolk County Town of Islip.205 The ordinance provided "that
'underwater [land] shall be considered as being in the same district as
the abuttinﬁ vpland' for a distance of 100 feet unless otherwise
classified."20® The town sought to enjoin the owners of a marina from
conducting the business of renting floating docks attached to a pler or
bulkhead. The docks were located on town-owned lands, in a residence
zoné. The use of docks for commercial purposes was not permitted in the
zone. The defendant landowners asserted that the state had preempted
regulatory authority over navigable waters, hence the zoniug provisions
were invalid. The argument was based on the provisions of section 32 of
the Navigation Law and the companfon section 13-0303 of the
Environmental Conservation Law which prohibited the construction of
docks, piers, wharfs or other structures, used as landing places,

203. 20 Op St Compt 529, 532 (1964) (emphasis added).

204, 27 Op St Compt 154-155 (1971) {emphasis in original): "[W]e believe that a
village is not withnt power to control the development of waterfront areas within its
boundaries, including the use of cffshore boating facilities and that a zoning
ordinance . . . 1s a proper means of such control. To exlude offshore boatirg facilities
from village use controls would raise the possibility of aesthetic havoc beyond planned
village shorelines, thereby defeatirg the purposes of comprehensive mudeipal plaming.”

205. 78 Misc2d 1007, 358 Misc2d 985 (Sup Ct, Suffolk Co, 1974)

206. Id at 1007, 358 NYS2d at 987.
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without a permit from the Department of Environmental Comservation.207

In rejecting the state preemption argument and upholding the zoring
ordinance the court did not rely on the distinction between general
zoning regulations of land use and special regulations restricting che
construction of docks. Instead, the court focused on the issue whetheT
these state statutes exempted navigable waters iu or bordering on Nassau
and Suffolk counties from state jurisdiction. In making the point the
court in the Islip opinion issued dicta to the effect that neither the
navigable waters in the two countiles other than tidewaters, norl
navigable tidal or non~tidal waters in other counties, would be exempt
from state jurisdiction under the Navigation Law.

The Islip court was confronted by a decision in an earlier case,
Erbsland v Vecchiolla.?®? <The Erbsland decision and opinions could not
be ignored because that case reached the highest state court. The Tslip
court distinguished Erbsland on the ground, among others, that it
concerned "navigable waters 'withinm the state's control and
jm::lsdiv.:t:i(:m',"2I not mnunicipal jurisdiction as in the case of
tidewaters within the Nassau and Suffolk counties exemption. The
distinction related to the issue whether the local regulation was
Inconsistent with state regulation. Yet the Erbsland decision rested &=
well, 1f not more squarely, on ancther issue -— whether municipal
regulation is barred because the regulated activities are conducted om
atate-owned land. We will return to Erbsland later in discussing that
1gsue.

5. Exemption from Local Zoning of Uses
Engaged in Directly by Govermments

For the most part the courts de not distinguish between (a} the
state and its policical subdivisions in enunciating and applying rTules
for detarmining whether a municipality may regulate activities engaged
in directly by a public agency, as distinguished from (b} activities of
private lesseesg or licensees of government owned land. It {s reasoned
that the immunity of the state Itself extends to its political
subdivisions or agencles =— counties, cities, towns and villageg,
school districts, as well as to semi-independent public authorities or

207. 1d at 1008 et seq.
208, 1d at 1009, 1012, 358 KYS2d at 988-989.

209. 35 AD2d 564, 313 NYS2d 576 (2d Dep't 1970}, aff'd after remand sub nom Erbslaped
v Rubin, 33 NY2d 787, 350 W¥S2d 653, 305 K2d 775 (1973)

210. Town of Islip v Powell, 78 Misc2d at 1008, 1009, 358 N¥S2d at 988
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other public benefit cor orations?ll —- since they are all creatures or
"agents of the state."212  In reviewing the first category of doctrine
we will, however, note some variations based on parrticular
characteristics of some types of agencies.

Absent statutory guidance, the courts generally choose among three
favored tests for determining the limits of government zoning immunicty:
(a) the eminent domain test, (b) a superior sovereign test, and (c) a
test basing the result on whether the government's particular land use
is governmental or preprietary in nature.

a. The Eminent Domain Test

Some courts reason that “"the power of eminent domain is inherently
superior to the exercise of the zoning power,” hence “the mere grant of
aminent domain power to a governmental unit automatically renders the
unit immune from zoning t'eg\.'.l:an:.icm."213 The argument for 1t rests on
the assumption that the power to condemn land for an allowable public
purpose assumes the power te use it for that purpose,zm and that if a

211, Sectiom 65 of the New York General Construction Law designates “public
corporations” as ore class of corporations, amd within the subclass of public corporations
tnrludes a mmicipal corporation, a district corporation, or a public bemefit corporation.
McKimmey Supp 1983 Section 66 defines a “mumicipal corporatien” to include a county,
city, town, village and school district; a “district cor poration,” to include "any
territorial division of the state . .. which possesses the power to contract
irdebtedness ard levy taxes or benefit assessments upon real estate or to Tequire the levy
of such raxes or assessments, whether or not such territorial division is expressly
declared to be a body corporate and politic by the stature creating or authorizing the
creation of such territorial division™; and a “public benefit corporation” as "a
corporation organized to comstruct or operate a public improvement wholly or partly within
the state, the profits from which imme to the benefit of this or other states, or to the
pecple thereof.” For the purposes of this report we will include In the subclass of
public benefit corporations those operatirg exclusively within local or regional limits as
well as those operating statewide. This subclass alse includes entities more popularly
krown as "public authorities.”

212. Comment, Govermmental Tmmunity from Local Zoning Ovdinances, 8% Harv L Rev 869,
877 (1971) (cited hereafter as 84 Harv L Rev).

213, Harv T, Rev B69 {1971k And see Comment, The Imapplicability of Mmicipel Zonirg
Ordinances to Governmental Lamd Uses, 19 Syracuse L Rev 698, 700-02 (1968) (cited
hereafter as 19 Syracuse L Rev); and Anmotation, Applicability of Zoning Regulations to
Gavernmental Projects or Activities, 61 AIR2d 970, 978 (1958), referring mainiy to Georgia
and Ohio cases.

214, Jomston, Recent Cases in the Law on Intergeverrmental Zoning Immmity: New

Standards Designed to Maximize the Public Interests, 8 Urban Lawyver 327, 329 (1975) (cited
hereafter ss Johnston).
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zoning ordinance were permitted to bar the use, the authority resortiﬂﬁ
to eminent deowain would be barred from carrying out many of its mandate:
functions.?!> These propesitions are countered by the assertion tha:
they go too far unless the zoning ordinance excludes the use from the
entire jurisdiction of the zoning government, for as applied the zoning
ordinance may permit the uge 15’1 some appropriate zone if not the oue
chosen by the government user.216 14 addition, it has been observed
that "zoning laws and the power of eminent domain are bhoth the result of
legislative delegation, and neither should automat ically be accordef
superiority unless that was the express Intention of the legislature,
and there is "nothing inherent in the power of eminent domain which
requires that a governmental unit which has the power must automatically
be exempt from zoning laws."?

The New York courts have not adopted the eminent domain approach. A
lower New York court rejected 1t when it was advanced by an agricultural
society clajeing immunity, on that basis, from a village =zoning
ordinance.218 pe court responded:

We are not dealing with a head—on collision between
the power of condemnation and the zoning ordinance im
question, because [the Agricultural Society] i1s not
Beeking to exercise its authority. {The Agricultural
Soclety] is saying that just because it has the authority
to condemn, whether it ever uses it or not, it is exempt
from the zoning ordinance. [The Agricultural Soclety] is
in error. T have found no case dealing with the
applicability of zoning laws to one who merely possessed
the power of condemnation. The New York cases all deal
with 2oning laws as they affect the exercise of thart

215. 84 Harv L Rev at §75.
216. Id.

2l7. Commemt, Ralancing Interests To Determine Goverrmental Exemption from Zomirg
Laws, 1973 U of IN L Forum 125, 131 (cited hereafter as 1973 U of Tl L Forum)., And see
Note, Mmnicipal Power To Regulate Buildirg Construction and Land Use by Other State
Agencies, 49 Mimn L Rev 284, 293-300 (1964) (cited hereafter as 49 Mim I. Rev); amd Sales,
The Applicability of Zonirg Ordinamces to Govermmental Land Use, 39 Tex L Rev 316, 325
(1961} ﬂnpoumofemhﬂtdmainardzonirgmyalsobemeqmlmtimjml
footing, where the loeal zoning power is derived frow a comstitutional grant of home nile

218. Union Agricultural Seciety at Palmyra, Inc. v Sheldon, 79 Misc2d 818, 361 NYS2d
5% (Sw Ct, Wayne Co, 1974).
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power.219

b. The Superior Soverelgn Test

Statements by some commentators and courts suggest an absolute
immunity of state departments or political subdivisions frow local
zoning or other land use centrols. This reasoning is particularly apt
where the state itself, through one of its departments, wants L0 use its
own land; and in some_states is held to apply only to state agencies,
not to municlpalities. 0 Thus, Professor Andersen says that the “state
of New York 1s not required to conform to the zoning regulations of the
several municipalities,” and the grant of zoning power to municipalities
"does not include the gower to 1imit uses by other municipalities or
agencies of the state."221 Otherwise, local governments could override
and thwart state policy.?22 According to some courts, the rationale for
that sweeping proposition lies in the simple premise that the state has
“govereign” status, and as such “1s not subject to any legislation of
tts political subordinates.”223 4 corollary theory rests om the basic
fact adverted to earlier that local governments enjoy only those powers
delegated to them. Combined with a second premise constituting a rule
of statutory construction, it has been reasomed "that a statute in
general words, by the provisions of which the sovereignty or any af the
prerogatives of the State would be derogated, does not apply ro or bind
the State unless it is specifically mentioned therein or included by
necessary Implication,” and "statutes in derogation of the sovereign

219, 1d at 820, 361 NYS2d at 600, In addition, the society contended “that its power
to take by condemnation mears nothing Lf, after the taking, its use of the property cam be
curtalled or fortidden by local zordng laws.” Id at 820, 361 NYS2d at 60l The court
{rdicated that even if the soclety had been exercising its condemnation power, it would
not be exempt from the village zonirng ordinance in the use of the condenmed property,
because the society was performing a proprietary rather than a governmental function, thus
applying another test discussed below here

220. 19 Syracuse L Rev at 700,

221. 1 R.M. Anderson, New York Zoning Law and Practice § 3.04 (24 ed 1973).
Profesgor Amdersm cited Erbsland {(smpra note 209) in support of this starement, See
further reference wo Professor Amderson's statement in the text accompanying note 277
infra. Sea also 2 R M. Anderson, American Law of Zoning § 12.06 (2d ed 1976); 6 P.I.
Rohan, Zondrg and Land Use Comtrols § 40.03{2] (1983% and Annotation, applicability of
Zoning Regulations to Goverrmental Projects or Activities, 61 ALR2d 970, 973 (1958).

227, Nowack v Department of Audit and Control, 72 Misc2d 518, 520, 338 N¥YS2d 52, 5
(Sup Ct, Monroe Co, 1973k And see 1973 U of T11 L Forum at 126; and Johmston ar 330.

223. 19 Syracuse L Rev at 700 {1968%



immunity of the State are strictly construed."%2% That was the
conclusion drawn by the New York State Attorney General in rendering the
opinion that local governments may not require peraits for the
construction of bulldings by the State Dormitory Authority.

The theoretfcal Justification for 2 rule of absolute state fmmunity
is questionable. Tt assumes a primus inter pares stance; that gnless
explicitly provided to the contrary, delegations of powers te locsal
governments may not be construed as permitting local interference with
state policy. It overlooks the fact that in constitutions containing
home rule grants to local gaovernments, usually in the form of both
affirmative grants and restrictions on stare legislative interferepce in
local affairs, the powers sometimes move directly to local governments,
noet in a hierarchical arrvangement according primacy to the state
legislature.

Whera there are overlapping territorial jurisdictions, some courts
find significance in the relative political position or gecgraphical or
functional scope of the unit claiming immunity, thus favoring government
agencles with responsibilities or territories transcending the
regulating unit's boundaries.22® (Other than the state itself, the
protected overlapping user entity may be a county, town, school
district, public authority or other type of public benefit corporztion.
Thus a school district performing an educatiocnal function, or_ county
sewer district obeylng a state mandate to abate water polluticnzzs nay
be accorded immunity from zoning ordinances of a city, town or wvillage.

The inquiry as to which of the contesting public units i{s the

225, 1949 Op Atty Gen 138, 139; followed in 20 Op St Compt 238 (1964); and see 19
Syracuse T, Rev at 700, and 1 RM. Anderson, New York Zonirg Law and Practice § 9.04 (24 e
1973).

225. See 49 Mimn L Rev at 28%: The sovereign immmity doctrine “errs in aseming @
hierarchy amorg goverrmental mits in which bodies such as school districts and counties
are 'agents of the state,’ and thereby cloaked with state sovereignty, while mmicipal
corporations are scmething less. This assumption is indefemsible. Since the maicipality
also derives its powers from legislation it should have an equal claim to pre—eminence.”

226, B4 Harv L Rev at 877-878: and see Comment, State Tmmunity from Zonimg: &
Questim of Reasonablemess, 31 U of Mizmi L Rev 191, 192 (1976) (cited hervafter as 31 T
of Miami 1, Rev)

227. Conty of Westchester v Village of Mamaroneck, 22 AI2d 143, 255 Y¥52d 290 (24
Dep't 1964), aff'd, 16 NY2d N0, 264 NYS2d 925, 212 NE2d 442 (1955).

228. Durand v Board of Cooperative Educational Services, 70 Misc2d 429, 432433, T3¢
NYS2d 670, 675 (Sup (r, Westchesrer Co, 1972), aff'd, 41 AD2d 803, 341 Nys2d 884 (2d Dep':
1973); Annotation, Zoning Regulation as Applied to Public Elementary and High Schools, %
AIR3d 136 (1976).
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superior sovereign is often presented as a problem of statutory
interpretation, as the Attorney General indicated in his Dormitory
Authority opinion noted above.229 of course, where the state
legislature, generally the final arbiter, expressly or by clear
implication subjects one government unit to regulation by others, there
i3 no room for application of judicial sovereign immunity doctrine.
This 1s 1llustrated by the holding in City of Ithaca v County of
Tompkins, that although “[o]rdinarily a county, when performing a
governmental function, such as the selection of building sites for
county government offices, 1is immune from complying with the terms of
the zoning ordinances of another local government within its
boundaries,” in providiag that "any county, city, towa or village is
empowered to" regulate the alteration of historic buildings, in addition
to any existing traditional zoning powers they might have, the
legislature did not intend to_ render a county imumune from a city
landmark preservation ordinance.

In some situations the courtg purport to base their decisions on
statutory interpretation, but "[1i]lmplicit ino their statutory
construction rules . . . is the belief that the functions served by
state agencies”™ or by their political gsubdivisions are more important
than the functions served by the zoning laws."231

Absent express or clearly implifed legislative guidance, the courts
may nevertheless cast the issue in terms of vaguely implled legislative
intent, 1n looking to the general "legislative design in vesting
municigalities with the authority to” -enpgage in the land use activity in
1ssue.232 In this endeavor the New Jersey courts apply a rule of
presunption: “where the {mwunity from local zoning regulation is
claimed by any agency or authority which occupies a superior position in
the governmental hierarchy, the presumption is that such immunity was
intended in the absence of express statutory language to the
contrary."z

229. See text accompanying note 224 supwa.

230. 77 Misc2d 882, 883-84, 355 NYS2d 275, 276=77 (Sup Ct, Tompkins Co, 1974),
referrirg to Gemeral Municipal Law § 9%6—a (McKirmey 1977).

231. 1973 U of 111 Forum at 129.

232, Aviation Services, Inc. v Board of AdJustment of the Township of Hanower, 20 NJ
275, 119 A2d 761, 765 (1956), holdirg the township's zonimg ordinance inapplicable to a
town alrport.

233. Id 119 A2d at 765 The court found no basis for the premmption there, “the

element of superior goverrmental status” not being present,” but nevertheless fourd a
legislative dintent to free the airport fram the town's zoming controls. <wl0
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In other jurisdictiocns the courts just as easily indulge the
“congrary presmpticon that the legislature Intended mumicipel police
power to reach the other state agencles as well as private partiesr 234
Taidrg this position, the Florida oot in Clty of Temple Terrace v
Bllsborough Assoclation for Retarded Citizens, said: “When the state
legislature 13 silet o the subject, the govermmental wnit seeking to
use land contrary to applicable zoning regulations should hava the
turden of proving that the publir interests faworing the proposed use
cutweigh thoee mitigating against a use ot sanctioned by the zoning
regulations of the host g\aIn'ernma-ﬂ:.“m5

The resort to canens of stahutory comstruction may inmvolve little
more than an exercigse in semantics. To accept the notion that the
superior soversign wins the contest is merely to find that the
legislature interded fr to win

The goverelpn immmnity concept may be a factor in the resolution of
intergovermmental zonirg disputes by the New York courts, bxt they do
ot offer it is a decisive test. In any case, the test hasg been
eriticized becaige ™ superior athority' in the political hierardgg does
not necessarily imply superior shility in allocating land uses230  ant
the assumption that public benefits from the intruding povernmental land
use are greater than those accruing fru%theenforcement of zening laws
may be fallacious in given sitvations’s

The American Law Imstitute, in its Model Land Development Code,
posits the greater Importance of the shjects of local zoning in
expressly "including a government ag;__-zrécy“ in its definition of the
persons (developers) subject to zondrg.

234. 49 Mim 1, Rev at 292.

235. 322 So2d 571, 579 (Fla 1975), aff'd, 332 So2d 610 (Fla 1976). It may be
significant thet, as we will mote later, the cowrt adopted a balancing approach rather
than a rigid superfor sovereign test. See note 261 infra.

236, 84 Harv L Rev 869 a= B78
237. Sea 1973 U of I1! L Forum at 126

38. The American law Institute, A Model Land Development Code § 1-201(1) (1975)
The commentary oo the section explaine that this is done "In order to make clear thar
cootrary to tradition fn sme juwrisdictions, development undertzken by govermeemt ix
subject 1o local ordinances regulatirg developmemt unless specifically exempted” Td g
1. Coveromest agency” 1s defined broadly to incliude any federal, state or mondcips]
goverment or any instrumentality thereof, § 1-201(3). Impliedly, the Institute cottede
that, in gome jurisdictions ot least, a sowereign immunity doctrine would reqire thig
legislative waiver.
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¢. The Govermnmental-Proprietary Distinctionm

Until recently, at least, the New York courts have adopted a
governmental-proprietary test, reasoning that "broad principles of
sovereignty require that a State or its agency or subdivision performing
a governmental function be free of local control."? The criteria used
by the courts to make the distinction are usually obscure; when
articulated are difficult to apply; and in some situations lead to
contradictorg conclusions by different courts within a single
jurisdiction.

Professor Anderson observes:

The great difficulty lies in determining which functions
are governmental, and which are proprietary. The
distinction is of ancient vintage, but it is neither clear
nor stable. What 1s regarded as governmental for ome
purpose (for example, municipal tort liability) is not
necessarlly so regarded for a different purpose (for

239, County of Westchester v Village of Mamaroneck, supra note 227, 22 AlRd at 148,
255 NYS2d at 294 (emphasis added), imvalidating village zoniug restrictions o the
enlargement of a sewage treatment plant by a county sewer district. And see Oswald v
Westchester County Park Commission, 234 NYS2d 465 (Sup Qt, Westch Co, 1962, not officially
reported), aff'd, 18 AD2d 1139, 239 NYS2d 862 (2d Dep't 1963), holding that the county was
performirg a govermmental function in establishirg 2 “Sportsman's Center” on county-owned
land, thus was not subject to town zoning restrictions. An example of a protected state
use is fourd in Matter of Horgisto v Mercure, 72 AD2d 850, 851, 421 N¥S2d 690,
693 (3d Dep't 1979), declaring the Department of Correctiomal Services immune from town
zonirg restrictiors sought to be applied to a mobile home developmert on state prison
gromds, the “care and custody of prison inmates [being] a govermmental function™ In his
opinion regarding the Dormitory Authority, memtioned above, the Attomey General deemed it
significant that the statute creating the Authority declared that it would be "performing
m essential governmental function™ Supra note 224 Tllustrative applicatioms of the
governmental-proprietary purpose test are found In D'Aristotile v City of Binghsmton, 274
AD2d 945, 440 NYS2d 778 (3d Dep't 198l), expressing doubt as to whether an Industrial
developmentagm a public benefit corporation, is “pursuing a governmental function
when It acts as the vehicle to effectuare a zoning change to accommodate private
commercial interests™ City of Rochester v Town of Rush, 71 Misc2d 451, 336 NYS2d 160 (Sup
Ct, Monroe Co, 1972), holdirg that the town could not restrict dumping by the city in a
site owned and maintained by the New York Envirommentsl Facilities Corporatiom, a state
public authority., Public schools are -.mi.forma]ly declarad to he outside the reach of
local zoning ordinances, since they are performing a governmental fimction for the state,
prsumt to constitutional mandate co the state to provide public education See Board of
Ehucation of the City of Adfalo v City of Buffalo, 32 AD2d 98, 302 NYS2d 71 {Ath Dep't
1969); and Annotatiom, Zoning Regulations As Applied to Public Elementary and High
Schools, 74 AIR3d 136 {1976).

240, 84 Harv I, Rev at 870; 61 AIRZd 970, supra mote 221, at 974-978; 19 Syracuse L
Rev at 702-70% Jomston at 331
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example, condemnation of municipal land). And a
proprietary function of a wmunicipal government of 1955 may
become a governmental function in 1965.241

Some courts regard the state or municipal use as governmental i f
conducted in response to a statutory mandate, and proprietary if
performance of the function is merely permissive.242 (Qther courts
classify the function as proprietary if likened to the conduct of a
private commercial enterprise, such as the sale of water by a public

24l. 2 RMAnderson, American Law of Zoming § 12.03 (2d ed 1976). Recently, in
Washington Comty Cease, Inc. v Persico, 120 Misc2d 207, 214-19, 465 NYS2d %5, 973-74
(Sup Ct, Washington Co, 1983), aff'd, 99 AD2d 321 (3d Dep't 1984), the Trial Court, im
reviewing the application of the govermmental-proprietary distinction to cases irvolviog
waste disposal, moted that although the New York courts deemed waste disposal to be a
proprietary fupction in 1933 (citing OBrien v Greemburgh, 239 App Div 555, 268 N§S 173
[2d Dep't 183], aff'd, 266 KY 582, 195 NE 210 [1935], holding that a town had to comply
vith its own zating ordinmce in locating an incinerator), by 1957 they had begue to
regard the disposition of refuse and rubbish as a governmental function (citing, in
addition to more recent cased, Nehrbas v Village of Lloyd Harbor, 2 NY2d 190, 159 N¥s2d
145, 140 NE2d 24l [1957], holding that the village was mot required to abide by its owm
zoning opdicance in comstructing an incinerstor). And see Amotation, Applicability af
Zoning Regulations to Waste Disposal Facilities of State or local Government Potitiea, 59
ALRId 1244 (1974).

1

2@. ' use is govermental if it is created pursumt to a duty imposed upm te
sovereign to provide for the well-being and health of a commmity Cooners v New Yok
State Association of Retsrded Children, Inc., 82 Misc2d 861, 864, 370 NYS2d 474, 477 (Sup
Ct, Rensselser Co, 1975). See notes 314 and 326 infra. Farljer, the Appellate Division,
Second Department, said that where "the mmicipality is executing the legislative wandate
related to a public duty gemerally," it is performing a "govermmental function,” but if
Dot acting under a mandate "it is exercising its private rights as a corporate body™
(Brien v Town of Greenburgh, supra note 241, 239 App Div at 558, 268 NYS at 176. Mt see
Bewlett v Town of Hempetead, 3 Misc2d 45, 951, 133 N¥s2d 690, 635-% (1954), aff'd, 1
AlZd %54, 13 N¥s2d 22 (24 Dep't 1956), distinguishing OBrien in holding that the town
could ignore its own zoming ordinance in constructing én incinerator in a residemtial
zone, under the ciramstances that though the project was optiomal as a legsl matter, in
view of the "risk to the gemeral bealth of [the] inhabitants," in the "town of Bempetead
with its present population and closely developed territory,” it was "no longer an
optimal matter." The mandatorypermissive test could hardly apply to a fimetiom being
performed by the state itself. See Western Regiomal OFf-Track Betting Corporatiom v Town
of Bemrietta, 78 Misc2d at 170-171, 355 N¥S2d 738, 740 (Sup Ct, Momxve Co, 1974), aff's,
46 AD2d 1010, 363 N¥S52d 320 (4th Dep't 1974), holding that the off-track bettimg
corporation, a public bemefit corporation, was performirg the ‘sovernmentsl" purposes of
deriving revenues for the support of goverrment, and curbing unlawful boolmsking. (See
wote 349 infra) Aod see 84 Hav L Rev 89 at 870; and 49 Mim L Rev at 2%5-%. Arden H, -
Rathiopf, in his treatise o zoming, places primary emphasis oo the mandatory/permissive
fnction test in discussing case law cn the zoning of mmicipal property. 3 The law of .
Zoning and Plamming 53~1 et seq (1978). :
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water supply entity.2£‘3 The author of a Harvard Law Review conmment
speculates:

“Possibly {nherent in the initlial judicial
classification of specific functions as governmental or
proprietary was a balancing of the adjoining landowners'
vested rights against the critical nature of the proposed
violating facility. When considerations of alternative
location and alternative cost stromgly sugpested exemption
and the conflict with existing land uses was not dramatic,
the function was deemed "governmental”; when the function
was less essential and there were alternative locations
for the proposed facility, the abutting landowners' and
the municipality's interest in the zoning ordinance was
considered more compelling than the potential service to
the genmeral welfare and the function was deemed
"proprietary.”

The governmental-proprietary distinction has been criticized by the
commentators, one of them referring to it as one of the "unhelpful
epithets" applied by the courts in these cases, which “often serve as
dietracting surrogates for reasoned adjudication.” Other
commentators and courts consider the test to be too mechanical,
automatically disregarding legitimate municipal interests in land
pla:'u:iing.24 Some courts, disenchanted with the govermmental-
proprietary distinction, “have simply decided that any activity carried
on by a governmental unit is a governmental activity.”

Recently, an Appellate Division of the New York Supreme Court,

243, Canavan v City of Mechanicville, 229 NY 473, 476, 128 NE 882 (1920)% Layer v
City of Buffalo, 274 Ny 135, 139, 8 NE2d 327, 329 (1937). And see 2 McQuillin, Mimicipal
Corporations § 4156 (3d « 1979) ("a mnicipality, in the operation of a public ucilicy,
acts in its private ard proprietary capacity rather than in a legislative or goverrmental
capacity™; and 18 id § 53103 (3d o 1977) ("insofar as a city undertskes to sell water
for private consumption it is engaged in 2 commercial venture, as to vhich it functions as
any other business corporation,” so may be liable for its torts).

244, B84 Harv L Rev at 872

245. Td 86%9.

246, 1973 111 L Forum at 133-34

247. Id at 134, quoting fram the opinion of the trial court in Oswald v Westchester
Paric Commission, supra note 239, at 468: “This whole subject becomes nebulous when it pets
beyond activities which are obviously goverrmentzl, such as schools, courts, police, and
fire departments. Tt may be that the distinction i{e disappearing from the law and that we

are approaching the time when all lawful municipal functions will be regarded as
governmental except perhaps in the area of tort liabiliry.”
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apparently backed up the Court of Appeals, responding to growing
criticism of the distianction by the Supreme Court of the United States
and by coumentators, appears to have discredited the distinction as a
determinant in resolving intergovernmental disputes over the yse or
allocation of lands for public purposes.zl‘s In County of Nassau v South
Farmingdale Water District, in holding that Nassau county could not, by
virtue of a claimed paramount right to construct a sewerage system,
force a town water district to pay far the relocation of the district's
fnstallations, the court described the governmental—progrietary
distinction as “artificial, obsolete, and . . . irrelevant."2%9 pour
years later the Appellate Division, First Department, read iuto the
County of Nassau opinion a reformulation of the governmental-proprietary
test, rather than a discarding of it, in citing the case for the
proposition that "[glovernmental functions are now more liberally
defined to include activities which are not undertaken for profit-making
purposes, but, rather, as a public duty.“250 It is difficult to imagine
any governmental function, whether or not traditionally regarded as
belng "proprietary™ in nature, not taken as a matter of “public duty” ——
at least under a definitfon of "public duty” including any action deemed
by the government to be undertaken in the public interest. Possibly the
court was referring to a distinction between the performance of
mandatory and permissive functions, noted above.2?

We will return to the Counmty of Nassau case 1in discussing the
balancing of interests test.

248. 62 AD2d 380, 387, 405 NYS2d 742, 746 (2d Dep't 1978), aff'd, 46 NY2d 794, 413
NYSZd 92, 386 WEZd 832 (1978) The court reasmed that the “shendomment of the rule of
sovereign lmmunity [from tort liahility] has virtwally destroyed the only real basis for
the creation of the distinctfon” The cases in the Supreme Court of the United States
cited by the Appellate Diviaion included City of Trenton v New Jersey, 262 1S 182, 192
(1923), ard Brush v Commissioner, 300 [S 352 (1937), which had pointed to the derivation
of the distinction from doctrines of mmicipal torr 11ability, drawn for the purpoge of
avolding injustice from application of technical defenses based on the govermment al
character of mmicipal defemimts.

249, County of Nassan v South Farmingdale Water District, 62 AD2d at 392, 405 Wis2d
at 749. And see the dissenting opinion in State v Trustees of the Freeholders and
Cowmonalty of the Town of Southampton, 99 AD2d 804, 472 NYS2d 394 (2d Dep't 198&),
referred o a notes 153 and 174 supra

250. Koch v Dyson, 85 AD2d 346, 369, 448 NY$2d 698, 712 (1st Dep't 1982).

251. See rote 242 supra, ard accompanying text.
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d. The Balancing of Interests Approach

All three traditional tests — eminent domain, superior sovereign,
governmental-proprietary -- have been criticlzed for {1) concentrating
o the nature and source of the power exercised by the Intruding
government, rather than on the reasonableness of the activity;252 and
{2) tending "to view the competing assertions of power as being mutually
exclusive,” making the host jurisdiction virtually poverless to regulate
its envircnment if Ilmmunity is declared, or banning the proposed public
ugse altogether if Iimounity is denied, and disregardin§ the possibility
in some cases that the two positions may be reconciled. 53

If the traditional judicial tests are discredited, absent clear
statutory guidance, the courts could, but would not likely, treat all
governmental and private land uses alike in zoning disputes. Or they
could characterize any legitimate function of a public entity as
“governmental,” granting immunity from local zoning across the board.
They could design some new test for deciding whether all or special
classes of public uses should be subject to local regulation. Or they
could fashion a rule of reason, deciding each case on {ts faects iIn
determining whether a public use in a particular location is worthy of
exexptlon, when weighed against the public benefit of enforcing the
local zoning law.

In recent years, r;otmruenl::sltzm_rsZSZL and a few courts have been turning
to the latter option, in favoring or adopting a balancing approach.
Thus, in one leading Minnesota case the court held that a city was
immune from a town zoning ordinance in replacing existing waste disposal
facilities with a sanitary 1andfill, the court explaining that it was
adopting "a balancing-of-public—interests test for the resolution of
conflicts which arise between the exercise by governmental agencies of
their police power amnd their right of eminent domain,” in preference "to
adherence to a less flexible 'general rule' based simply on the form of
the opposing parties rather than the substance of their conflict."253
In another leading case, though holding that that the State University
at Rutgers could build student housing facflities without complying

252. Johnston at 332, pointing out that the host government is contesting the
specific exercise of the other wmit's power, not its basic power to engage in the
activity.

253. Id, noting: “This approach results in thwarting ome police power for the saie
of implementing another. In some disputes, the competing powers are indeed irherently
incompatible. However, this is not troe in all circomstances”

254. See 84 Harv L Rev at 883-86; Jomston at 338 et seq; 1973 U of I11 L Fonum at
140-41; 31 U of Miami L Rev 195 et seq.

255. Town of Oronoco v City of Rochester, 293 Minn 468, 471, 197 Nw2d 426, 429
(19723.
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with township zoning restrictioms, a New Jersey court observed that the
"question of what governmental units or instrumentalities are immune
from municipal land use regulations, and to what extent, is not one
properly susceptible of absolute or ritualistic answer."226  And in
Lincoln City v Johnson, in deciding that a city could locate a sanitary
landfill outside of its boundaries without complying with a county
zoning ordinance, the trial court eschewed the traditional tests and
instead applied the "better rule, the rule allowing for the greatest
flexibility and fairness, . . . the newly emerging 'balancing of
interests’ rule."237 1p holding that a state agency was subject to a
county zoning ordinance in seeking to locate a public parking lot and
ancillary facilities for patrons of a state fishing and recreation
facility on an adjacent river, the court in Brown v Kansas Forestry,
Fish and Game Commission reviewed, then rejected, the traditiomnal tests,
and adopted the “balancing of interests test” as “better [promoting] the
public interest.“258 For support, the Kansas court cited and
summarized cases in Missouri, Virginia, Pennsylvania, New Jersey,
Hawail, Delaware, Florida and Minnesota in which that test was preferred
over the traditiomal omes.

The balaneing approach places on the devel%?er government the burden
of rebutting a presumption of nonimmunityg 9 The Lincoln City court
spelled out the procedures to be followed and standards to be applied in
using the technique:

This rule requires that one governmental unit ({ntruding
nit) be bound by the zoning regulations of another
governmental unit (host unit) in the use of its
extraterritorial property purchased or coundemned, in the
absence of specific legislative authority to the contrary.
Tf the proposed use is nonconforming the intruding unit
should apply to the host unit's zoning authority for a
specific exception or for a change in zoning whichever is
appropriate. The host zoning authority is then in a
position to consider and weigh the applicant’s need for
the use in question and its effect upon the host unit's
zoning plan, neighboring property, environmental impact,
and the myriad other relevant factors to be considered for
modern land use planning and control. If the intruding
unit 1s dissatisfied with the decision of the host zoning
authority it may seek appropriate judicial review, wherein

256. Rutgers, The State University v Piluso, 60 NJ 142, 286 A2d 657, 701 (1972
257. Lincoln City v Johnsom, 257 NW2d 453, 457 (SD 1977

258. Brown v Kansas Forestry, Fish and Game Commission, 2 Kan App2d 102, 576 P2d 230,
238 (1978).

259. 84 Harv L Rev at 884-85.




the . . . court can balance the competing public and
private ipterests essential to an equitable resolution of
the conflice. In addition to the zoning factors
considered by the host authority the trial court can
consider the applicant’'s legislative graunt of authority,
the public need therefor, alternative locations in less
restrictive zoning aresas and alternative methods for
providing the needed improvements. If, after welghing all
pertinent factors the court finds the host government 1s
acting unreasonably, the zoning ordinance should be held
inapplicable to the proposed improvement.

Another formulation of standards, that of the New Jersey court in
Rutgers, The State University v Piluso, identifies as the "most obvious
and common ones,” the "nature and the scope of the instrumentality
seeking immunity, the kind of functiom or land use 1involved, the extent
of the public interest to be served thereby, the effect local land use
regulation would have upon the enterprise concerned and the impact upon
legitimate local interests."2® One writer emphasizes process in his
formulation of criteria, in stating that the court should consider
whether the zoning plan provides alternative sites; 1if so, whether the
intruding government weighed the alternatives in selecting the location
in dispute; whether there has been "any independeut supervisory review
of the proposed facility™ by a higher governmental authority (such as a
state plaoning commission); and whether the government developer "made
reasonable attempts to wminimize the detriment to the adjacent
landowners’ use and enjoyment of their property.”

The New York Court of Appeals has not yet abandoned the
governmental-proprietary test in deciding whether a state or other
governmental agency's own use of i{ts land is subject to municipal zoning
controls, but has recently indicated in another context that it might
follow the lead of other state courts and switch to the balancing
technigue in passing on such zoning disputes.

A balancing approach seems to have been taken in the majority
opinion in County of Nassau v South Farmingdale Water District, noted

260. 257 NW2d at 457-58.

261. 60 NJ 142, 286 A2d 697, 702 (1972), criteria endorsed in 1973 U of I11 L Forum
at 140, ard applied by the court in Brown v Kamsas Forestry, Fish and Geme Commission, 2
Kan App2d 102, 576 P2d 230, 238 (1978). 'The Rutgers criteriz were quoted and relied upon
by a Florida court in holding thatr the determination whether a govermmemtal agency {there
referring to a nomprofit corporation operating a home for the mentally retarded) should be
made by applyirg a balamcing of interests test. City of Temple Terrace v Hillsborough
Assoclarion for Retarded Citizens, Inc., 322 Sa2d 571, 574-75 (Fla 1975), aff'd, 332 Sa2d
610 (Fla 1976) (see supra note 235

262. 8 Harv L Rev at 883-84.
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earlier as a sign the courts of this state may be turning away from the
governmental-proprietary test. 1In deciding whether the county in
constructing sewers should pay the cost of removal of water mains and
pipes of the town water district, which were located under a state road,
the majority of the Appellate Division, Second Department, could find
"no sound reason why the cost of removing these water mains and
pipes . . . should not be paid for by the body which has created the
conflict and necessitated the relocation"; thought 1t “inequitable” to
make the relatively smaller group of water district taxpayers bear the
cost of the larger number benefited by the county sewerage lmprovements;
and believed it "not unreasonable to anticipate that by Imposing this
cost upon the county, it will be more circumspect in planning its
facilities in a manner to minimize the cost and to avoid conflicts which
resulted in this and similar litigation3263

However, the precise theoretical basis for the decision is far from
clear. Although the opinion devoted several pages to a criticism of the
governmental-proprietary test, at ome point the court appeared to adopt
it, iv declaring that the water district was performing a governmental
function. Yet the court broke new ground in hinting at three
criteria that might be applied in determining whether in a given case
the activities of one political subdivision should be subject to
regulation by another governmental unit. One is the fairness
consideration underlying the above noted statement that it would be
inequitable for the unit with fewer taxpayers to bear the costs. The
others are a relative importance test and first user teat suggested in
the following statement in the majority opinion: “Indeed, it can be
argued that governmental authorities considered the supplying of water
to be of even greater importance than the construction of sewerage
facilities, in view of the fact that the defendant municipal water
district was created in 1931 to supply water as an alternative to wells
and that the county has only recently assumed the responsibility of
creating seweriﬁg facilities in the very same areas, as an alternmative
to cess:spc:olf-s.”2

The New York Court of Appeals may be more receptive to abandonment

263. Td at 392-393, 405 NYS2d at 749.

26h. Writing for the majority, Mr. Justice Suozzl said: Ultimately, a governmental
function can be defined as one which 'was historically engaged in by 1local
govermment . . . is uniformly so furnished today . . . could not be performed as well by a
private corporation ... is within the imperative public diuties imposed on a mmicipality
as agent of the State' (Fshey v City of Jersey City, 52 NJ 103, 108-109, 244 A2d 97,
100)"; and, "[a}pplying these guidelines to the case at bar leads to the inevitable
conclusion that the mmpplying of water by the mmicipel water district for consumpt {on
mmtmtmuﬁ,thcmmnofmmcugasamnmmmn,mmatMna
proprietary, function of a mmicipality." 62 AD2d at 390, 405 NYS2d at 747.

265, 1d at 392, 405 NYS2d at 748-749.
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of the mechanical governmental-proprietary distinction in deciding the
isgue of applicability of municipal zoning ordinances to land uses by
private parties furthering state purposes, 2 subject we will reach
shortly.

e. Arbitrariness of the Government
Developer as a Basis for Decision

The court in the Kansas Forestry, Fish and Game Commission case
suggested another type of imquiry possibly leading to a denial of
tmmunity of the government developer from a municipal zoning ordinance.
The Kansas court reasoned:

The overall mission being carried out by the
commission in this case is the furnishing of recreational
facilities for all the people of the state, or at least
those who desire to fish in the Big Blue River. This is a
public purpose. . . . Obviously the commission must be,
and 18, vested with wide discretionary authority in
locating its facilities for such a purpose. The county,
on the other hand, has an obligation to make land use
decisions within {ts jurisdiction which take into account
both local concerns and the broader public good. It is
apparent that either body may act in an arbitrary and
unreagsonable manner, favoring its own constituency at the
expense of the other. The real questions are where the
decision-making authority should be lodged, and if a2 claim
of arbitrariness is to be made who should have the
presumgtion of reasonableness and who the burden of
proof.2 6

It seemed to the court that in the case before it, “on balance, the
initial decision on reasonableness can be made more expeditiously and
with greater discernment by the local zoning authority,” indicating an
obligation on the part of the state commission to seek a rezoning from
the local authorities.2 The court left open the question of who
should bear the burden of proof on judicial review, saying:

1f rezoning 1s arbitrarily denied, that decision can be
reviewed by the courts at the commission's behest through
normal channels. If, on the other hand, we were to hold
that the commission's status as superior sovereign
immunizes it from the normal zouning processes as it urges,
then the burden of going forward with a lawsuit would fall
on either the county or the affected landowners. In such
a suit they would be required to show arbitrariness on the

266. 576 P2d at 238; see note 258 supra.

267. 576 F2d at 239.
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part of the commission.268

This suggests that in any case in which another government is
resfisting application of a zoning ordinance, the zoning municipality may
argue that the other government, in choosing the site {n question, is
acting beyond 1ts authority, thus shifting the focus away from the
reasgonableness of the zoning body's action. That argument was probably
made in a New York case holding that the Division of Youth of the New
York State Executive Department did not have to comply with a cit;
zoning ordinance 1in operating a youth rehabilitation center.2b
Although the court ruled that the Divigion of Youth was "entitled to an
exemption from the zoning ordimance,” based on sovereign immunity
reasoning, the court went on to say:

There 13 nothing before the court bearing on
plaintiffs’' claim that the State acted in an arbitrary and
capricious manner in the purchase and use of the property
and that due consideration was not given to the character
of the neighborhood and that less objectionable methods of
accomplishing the game results could have been found. No
evidentiary facts were submitted from which a finding
could be made directly or by inference that the defendants
acted in bad faith or so capriciously and arbitrarily as
to be unreasonable. The courts do not judge
administrative discretion and "it is the settled policy of
the courts not o review the exercise of discretion by
public pfficials in the enforcement of State statutes, in
the absence of a clear violation of some constitutional
mandate.” (Gayusr v Rockefeller, 15 NY2d 120,
130 . . . ).270

6. Private Users of Govermment Owned Lands

The City of Rye, located in Westchester County on Long Island
Sound, had prosecuted Erbsland and others (the defendants) for violating
the city's zoning ordinance.2’l As part of their commercial boatyard
operation, the defendants had installed floats about 54 feet offshore of

zw. Id.

269. Nowack v Department of Audit and Comtyol of the State of New York, 72 Misc2d
518, 338 NYS2d 52 (Swp (x, Monroe Co, 1978)

270. 1d at 520, 338 NYS2d at Sh.
971. Erbsland v Vecchiolla, 35 AD2d 564, 313 NYS2d 576 (2d Dep't 1970), aff'd after

remand sub nom Erbslard v Rubdn, 33 NY2d 787, 350 N¥S2d 653, 305 ME2d 775 (1973). See
text accompanying mote 209 supra.
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an existing bulkhead.272 The floats were located within Milton Harber,
"an arm of Long Island Sound."27’3 The site lay within the boundaries of
the city, and within a residential zoning district. The floats were
anchored to bottom lands owned by the state. The defendants had
obtained a permit from the Corps of Engineers to install the floats.
They had also applied to the New York State Commissioner of General
Services for an easement upon subsurface lands for the purpose of
constructing the proposed facilities, but they installed the floats
before obtaining official action on the application.2 4 1n a separate
proceeding brought to restrain the prosecution, the defendants took "the
position that the lands under water are under the exclusive jurisdiction
of the State of New York and the United States [and] that since [they
intended] to procure a lease from the State of New York, title will be
undisturbed and State soverelgnty will continue.”

The lower court disagreed and upheld the zoning ordinance. The
court acknowledged that state land is normally immune from municipal
regulations, but reasoned that the immunity does not extend to
“functions and activities which are proprietary in nature,” purporting
to draw support from the statement in the first edition of Professor
Anderson's text on New York zoning law that

where the land {8 within the municipality but owned by the
gtate, it may be ineluded in a zoning district, but the
use restrictions will not be enforceable against the
state. TIn the event such land is disposed of by the state
and subjected to private reclamarion and development, it
would appear that the land would be subject to the
rastrictions Imposed upon all land of the zoning district
in which it i1s situated.

Although the Appellate Division refused to dismiss the proceeding
because the prosecution alsc alleged zoning violations relating to
upland uses, it disagreed with the lower court ruling regardiag the
eity's jurisdiction over the harbor area. The Appellate Division said:

Navigable waters are within the sole jurisdiction and
control of the State of New York, except to the extent of
any delegation of power to the United States . .., with

272. Facts stated in the lower court opinion, 59 Misc2d 965, 966, 302 NYS2d 75, 76~77
(Suap Ct, Westchester Co, 1969

I73. 1d at 965, 302 NYS2d at 76.
274. 1d at 966, 302 NY52d ar T6.
275. 1d.

276. 1d at 967, 302 N¥S2d at 77 (citing 1 RM. Anderson, Zoming law amd Practice in
New York State § 806 (1973) (similar to remarks in his second editiom)
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the State of New York having title to the land thereunder
{State Law, § 7-a). Further, the Copumissioner of General
Services is empowered to grant rights and easements to the
State lands under navigable bodies of water (Public Lands
Law, § 3) . . . . Accordingly, the paramount authority of
the State to coutrol useg upon a navigable body of water
prevents the City of Rye from exercising jurisdiction.
Any other result would have the effect of nullifying
rights which the State has the authority to grant (Public
Lands Law, § 33 cf Jewish Consumptives' Relief Soc, v
Town of Woodbury, 230 App Div 228, aff'd 256 NY 619).277

The Appellate Divislon's reasoning is puzzling. First the court
speaks of the state's “sole jurisdiction and control.” Are
“jurisdiction” and "control” synonymous? The citing of section 7-a of
the State Law suggests that "jurisdiction” means “ownership,” a term
that is not always synonymous with "control.” Section 7-a of the 5tate
Law is entitled “Jurisdiction and ownership of offshore waters and lands
thereunder.”2’8  gubdivision 1 of section 7-a provides that the
“juriediction of this state shall extend to and over, and be exercisable
with respect to,"” specified waters, including the marginal sea extending
three miles out from the state's coasts.279 Subdivision 2 declares that
the “ownership of the waters and subsurface lands enuwmerated or
deseribed in subdivision one of this section shall be in this state
unless it shall be, with respect to any given parcel or area, in aay
other person or entity by virtue of a valid and effective {nstrument of
conveyance or by opetation of 1aw."280  The exclusion of lands held by
another entity by virtue of an instrument of conveyance divides state
and municipal jurisdietion in teruws of ownership rights.

The Appellate Division's reference to gection 3 of the Public Lands
Lsw reinforces 1its rellance on state ownership rather than on the
state's regulatory 1:u:mr|al'.281 Section 3, as it read at the time the case
was decided, vested in the Office of Gemeral Services the "general care
and superintendence of all state lands™ not vested In some other state
agency, and authorized him to graant short-term leases, or rights and

277. 35 AD2d at 564, 313 NY52d at 578 (emphasis added).

278. McKimmey Supp 1983.
279, 14.

280, 1d.

281. Public Lands Law § 3(1) (McKinney Supp 1983).
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eazements in and to state lands, including underwater lands.282

In granting short-term leases, easements or other rights to use
underwater lands or waters the Commissioner of Genersl Services could
exact conditions limiting the uses to which the lessee or grantee might
put the land., These restrictions would derive from the state's status
as owner of the underlying title to the land, rather than from the
state's inherent police powers. We have seen that police powers of the
state relating to activities on or under navigable waters have been
vested in the Commissioner or Department of Environmental Consgervation
under the Navigation Law and Environmental Conservation Law, mnot in the
Commissioner of General Services.?

The question arises: if use limitations are not stipulated or
implied in the lease or grant, would the mere fact that the private
developer acquired his leasehold or other rights in the land from the
gtate entitle him to invoke the state's immunity from local zoning? In a
gziven case the answer might be found im {a) a legislative proncuncement
on the issue, or {b) in an applicaticn of common law doctrine.

2. Legislative Treatment of the Problem

1. Short—Term Leages, and Rights and Easements,
Granted by the Commigsioner of General Services

Erbsland was asserting rights under an easement obtained from the
state. In 1969, when the trial court rendered its decision in Erbsland,
subdivision 2 of section 3 of the Public Lands Law authorized the
Cammissioner of General Services to lease for terms anot exceeding omne
year state lands not appropriated to any immediate use, and to “grant
rights and easements in perpetuity or otherwise in such lands, including
lands under water,” without requiring competitive bidding.zg& The
subdivisicen sald nothing about compliance with municipal zouning
ordinances.

282. Yet, along with section 3 of the Public Lands Law, the Appellate Division cited
the Jewish Consumptives' Relief Society case, which did not involve land owned or
controlled by the state, but decided an inconsistency isswe, imvalidating a town zonirg
ordinance bamnimg smitariums from the town, an the ground that the local ordinamce was
‘nconsistent with state laws licemsing such facilities.

283, See part IIT supra.

2%4. See the version of Public Lands Law § 3(2) in 1962 NY Laws ch 643. In 1970, the
subdivision was amended to authorize the gramting of rights and easements in "all state
lands,” whether or mt appropriated to an immedfate use. 1970 NY Laws ch 379% and see
Memorandum of the Executive Department on the 1970 amexdmens, noting requests by utilities
and others for easements across appropriated state lards. 2 McKimey's Session Laws of
New York 1970, at 2924-2S. The Appellate Division amd Court of Appeals decisions in
Erbeland were remderad subsequent to the effective date of the 1970 amewdment.
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In 1981, subdivision 2 of gection 3 of the Public Lands Law was
amended to extend the maximum term of leases on unappropriated state
lands from one to five years, and add the following stipulation
protecting local government interests: "The use to which such leased
property shall be put shall be consistent with local land use
regulations."285 The amendment did not impose a similar condition on
the granting of other rights or easements under that subdivision.

fi. Long-Term Leasing by the Commissioner of Genmeral
Services

Subdivision 4-a of section 3 of the Public Lands Law, added In
1971, authorized the Commissioner of General Services to lease for up
to 99 years to any responsible person or corporation upon sealed bids,
“"for a term not to exceed ninety-nine years, . . . interests in real
property including but not limited to air rights, subterranean rights
and others, when such are not needed for present public use.286 The
statute adding section 3(4-a) to the Public Lands Law also effected
companion amendments to the Highway Law?®7  gnd Real Property Tax Law,
the latter providing that interests granted under subdivision 4—a would
be subject to local real property taxes. 88 The enactment included a
declaration of legislative purpose, stating that in constructing roads
and other improvements the state has removed valuable lands from
municipal tax rolls; the "proper development of air rights as well as
development under the subsurface area and ad jacent, unused surface
properties would provide sources of exceptional. revenue to the
municipalities to serve as a substitute for the loss of taxes for the
realty involved”; and the development of air rights is “a necessicy for
future planning in our large metropolitan areas and in our smaller
communiries so that commercial buildings, multiple dwellings, commercial
parking areas, recreation areas and unlimited diversified uses can be

285. 1981 NY Laws c¢h 424 The memoramhm of the Office of Geperal Services om the
amerdmert explained that “substantial incresse of profitability as well as service to the
public will be emabled by extending the asthorized lease term to five vears™ and sald
that the new condirion regarding municipal jurisdiction "would restrict the State's
intrusion upon localities by requiring that suwch lesses must be consistent with land land
use regulations.” 2 McKimey's New York Session Laws 1981, at 2450-51.

286, 1971 WY Lxue ch 1016.

287. 1971 NY Laws ch 1016, § 3. The «idition of the compardon subdivision 18 to
section 10 of the Highway law appliad to "property rights in air space, umsed surface or
submurface space” In state-owmed lamd wder the jorisdiction of the Comissioner of
Transportation hxammaxhgcnthelﬂgshtﬁn!ﬁeltunnﬂthmaﬁlnxsidhxmgnndes
{n the use of the tern “subterranean” rather than “subsurface,” and the absence of any
reference to "surface” space in section -a of the Public Lands Law Memorandum of June
22, 1971, in Governor's Bill Jacket on 1971 NY Laws ch 1016

288. Real Property Tax Law § 546(1) (McKirmey Supp 1983).
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created which would provide tax revenue to the ::uunicipalityr.289

This declaration, and comments made at the time the bill adding
subdivision 4—a was before the Governor, suggest that the primary 1f not
the exclusive object was to allow new commercial development, with high
tax potential, using alr rights and subsurface rights over, under or
ad jacent to highways.zgo Underwater lands were nct mentioned by those
who wrote on the 1971 legislation. If they were included, it is not
likely that they would be suitable for aquaculture.

In any case, we mention subdivision 4-a of section 3 of the Public
Lands Law 1in the instant context because 1t declared that "the
development of any leasehold granted pursuant to this subdivision shall
be subject to the zoning regulations and ordinances of the mumicipality
in which said property is located.”291

i1i. Conveyaunces by the State to Mmnicipalities of Air Space,
Subsurface Rights and Areas; Leasiug by the Municipalities

In 1980 the legislature added section 34~b to the Public Lands Law
empowering the Commissioner of General Services to convey the “right,
title and interest of the state . . . in and to the ailr space and air
and subsurface rights, easements therein and lands adjacent thereto,” to
municipal corporations to allow them te obtain revenues from leasing
such interests.

If the clause "but not limited to air rights, subterramean rights
and others” in section 3{4—a) of the Public Lands Law were construed to
allow the state itself to lease interests other than air rights and
subterranean rights, includiung interests in underwater lands, it may be
significant that the "but not limited to” clause is omitted from the
conpanion provistfons of section 34-b authorizing municipal leasing of

289. See note to section 3 of the Public Lands Law in McKinney Supp 1983.

290. See memoranda of the State Division of the Budget, Department of Tramsportatiom,
amd Artorney General in Govermor’s Bill Jacket on 1971 WY laws ch 1016 The Attormey
Ceneral oted that the only areas mentioned in the heading of the 1971 Wll were "air
space, subeurface areas ard lands adjacemt thereto.”

291, Mc¥Ximey Supp 1583.
292, 1980 NY Laws ch 829. See McKimey Supp 1983, at 28, for legislative findings

regarding the revenue production objective, similar to those accompanying the 1971
amendment adding subdivision 4~a to section 3 of the Public Lands Law.
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air and subsurface space and lands adjacent thereto.293

Whether or not as a practical matter section 34-b of the Public
Lands Law has any implications for leasing of underwater or shorefront
lands for aquaculture, it is pertinent to observe in the present context
that it contained the requirement, similar to that adopted in the later
amendment to gection 3(4-a) of the Public Lands Law, that the
“development of any property Iinterest by the legsee or developer of said
air space and air and subsurface rights and adjacent areas from the
municipality shall be subject to the zoning regulations, ordinances and
planning requirements of the municipality in which said property is
located.” It will be noted that the words "and planning requirements”
were not 1ncluded in the section 3{4—-a) version; and that whereas these
eclauses in both section 3(4—a) and section 34-b of the Public Lands Law
referred to "zoning™ regulations, section 3(2) of that law required the
leases to be comsistent with "land use !:egulat:I.nns.":':gzl The differences
in these references to reserved local powers could be significant in
glven gituatfons. Thus, "planning requirements” might be construed as
embracing provisions of a municipal master plan not Incorporated in a
zoning ordinance; and "land use controls”™ might be interpreted to
include subdivision controls, which may be more restrictive than, or in
any case different from, zoning restrictiomns.

iv. Grants by the Commissicner of General Services
of Toderwater Lands to Adjacent Upland Owners

Prior to September 1983, subdivision 7 of section 75 of the Public
Lands provided that the Commissioner of General Services "may grant in
perpetulty or otherwise, te the owners of the land adjacent to the land
under water specified in this gection, to promote the commerce of this
state or for the purpose of beneficial enjoyment thereof by such owners,
or for publie park, beach, atreet, highway, parkway, playground,
recreation or congervation purposes, so much of sald land under water as
he deema necessary for that purpose."zgs A 1983 amendment expanded the
commissioner's authority to include a "lease for terms of up to twenty—
five years,” in addition to making a “"grant™ of underwater land, to

293, The Dffice of General Services remarked that it was "unnecessary” to add
subdivision &a t» section 3 of the Public Lards law, because the Commissioner of General
Services already had the power to “gramt rights arnd easements in perpetuity or otherwise
in amd to all State lands” under subdivision 7 of the same section Memorandum of June
18, 1971, in Covernor's Bill Jacket on 1971 NY Laws ch 1016 The writer overlodked the
fact that 2 lease under subdivision 2 could be negotiated but would be limited to five
years, while a lease undar subdivision 42 requived bidding txt could be for a term of
fram five to 99 years.

294. See text accompanying note 285 supra.

295, McKirmey Supp 1983.
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ad jacent owners.2% The statute prohibits the making of any such grant
or leasse "to any person other than the proprietor of the adjacent
land,297

The permissible purposes of a grant or lease under this subdivision
would, arguably, include aquaculture operations. They would "promote
the commerce of this state,” and should be within the scope of a grant
or lease for the purposes of "beneficial enjoyment,” which is "[c]he
enjoyment which a man has of an estate In his own right and for his own

benefit, and not as trustee for another.”

Section 75(7) does not containm a provision subjecting the grantees
or leggsees to zoning or other local land use controls. The legislature
did not amend this section to iasclude such a provision, when it
{incorporated the requirement in its 1971 emactment of section 3{(4-a), or
1980 enactment of section 34-b, or 1981 amendment to section 3(2) of the
Public Lands Law, or when it amended the provisfon itself in 1983. The
legislature "will be assumed to have known of existing statutes and
judicial decisions in enacting amendatory legislation."zgg The
legislature did, however, express a concern for local prerogatives in
one part of subdivision 7. Where the boundary line of the underwater
land and adjacent land lies within a public rocad or street, and the
comnissioner is unable to locate the owners of the ad jacent land, the
comnissioner may make such grants or leases to "owners of the land
ad joining the road or street ingshore of such land under water™ (subject
to riparian rights of others). However, any such grant or lease s
subject to the consent of any county, city, town or village that may
hold title to the road or street; provided, however that the consent is
not necessary if the local government, upon receiving notice of the
proposed action, "fails to file a remonstrance with the commissioner or,
having filed such remonstrance, fails to present to the commissfoner
sufficient Broof or other reasons satisfactory to the commissioner why
the grant30 should not be made.”

One might argue, from a comparison with the treatment of the
problem in other statutes and the express deference to local authority

296, 1983 NY Laws ch 628, effective on the 60th day after the approval date of July
24, 1983,

297, 1d.

298. Black's law Dictionary 142 (5th ed 1979)

299, McKimey Statites (Book 1) § 191 (1971)% “The Legislature will be asmmned to
have known of existing statutes and judiclal decisions in enacting amendatory
legisiation.”

300. The draftsmen of the 1983 ameximent neglected to add “or lease™ at that point.
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in some situations under the subdivision itself, that subdivision 7 cof
section 75 should be construad as exempting the grantee or legssee from
zoning ordinances.

In respect of an outright "grant” to the upland owner, subservience
to municipal zoning regulations could be asserted on the basis of the
fact that the transaction severs the state's ownership interest in the
lapd, thus removing it from the reach of the state's sovereignty, except
to the extent the state retains a trustee's interest in protecting
public user rights in the navigable waters. It would be reasoned that
it would be anomalous to subject a sherefront owner to zoning
restrictions on that part of his land lying just above high water mark,
while leaving him free to ignore such restrictions on the part of his
land lying just below high water mark (the part acquired from the state
as underwater land).30l The force of that logic would be weakened if
the underwater land in quegtion were leased from the state by the
adJacent owner. That situation is in the same category as others in
which lesaees of state lands have claimed, and in some cases have
obtained, zoning {immunity on the basis of the state’'s continuing
interest in the land and in {ta use =~ a subject to be discussed below.

v. Leasing by the Department of Eanvironwental Conservation
and Suffolk Comnty for Shellfish Culitivation

Section 13-0301(1) of the Envirommental Conservation Law empowers
the Department of Environmental Conservation to "lease state owned lands
under water for the cultivation of shellfish,” with the exception eof
lands lying within specified distances from shores, or containing
natural shellfish beds.?%2 The statute expressly prohibiss the
Commissioner of General services from granting lands for shellfish
cultivation. It is silent on the question whether the use of the leased
land is subject to municipal zoning regulations. The issue has not
arisen. The department has not granted any leases under the statute.

Under a 1969 special law and earlier special laws the state ceded
to Suffolk county lands under the waters of Gardiner's and the Peconic
bays and authorized the county to lease such lands {except for specified
areas) for shellfish cultivation.303 The 1969 Act expressly provided
that "nothing fn [the] act shall interfere with the right of the
commissioner of general services to grant lands and easements under
water to owners of adjacent uplands, pursuant to the provisions of the
public lands law,” or of the stare legislature to make such grants
regardless of upland ownership, or to grant franchises for specified

301. Compare the facts in Erbelamd, text accomparyirg note 271 supra.

302. McKimmey 1973, For an analysis of these provisions and those of the special
laws ceding under water lards to Suffalk county for leasirg for shellfish cultivation, see
Access to Aquaculture Report.

3. 1969 NY Laws ch 990, and 1884 NY Laws ch 385, as amendad.

B4



purposes. These acts set out detalled conditions governing the leasing,
yet make no reference to zoning or other land use contrels.

Although the objective of the delegation of leasing power to the
Department of Environmental Conservation was not mentioned In the
enabling statute, we may reasonably surmise that it was similar to the
objective stated in the legislative declaration and findings expressed
in the 1969 Suffolk county leasing act -- that shellfish "constitute am
important asset to the econoamy of the area,” and "[1]t is in the best
interest of the people of the state generally and those of the area in
question particularly that the lands under safd waters should be
surveyed and managed to promote the cultivation of shellfish,” and it is
the "intent of this act to a accomplish that purpose."304 The possible
significance of these declarations in the application of common law
concepts of zoning immunity of lands serving public interests will be

noted below.

In sum, the legislative scheme (a) expressly recognizes municipal
land use power over unappropriated or state underwater lands leased by
the Commissioner of General Services on a negotiated basis for terms not
exceeding five years (under sectiom 3([2] of the Public Lands Law); but
(b) does not expressly recognize municipal land use power over
(1) certain unneeded state lands leased on a competitive bid basis for
terms of from six to 10O years {(under sections 3[4-a] or 34-b of the
Public Lands Law), ot (11) state lands in which persons hold rights or
easements, other than leasehold rights, granted by the commissioner
(under section 3[2] of the Public Lamds Law), or (iii) lands granted or
leased for up to 25 years by the commissioner to riparian or littoral
owners (under section 75[7] of the Public Lands Law). Nor does the
legislative scheme refer to local land use control powers in authorizing
the Department of Eavironmentasl Conservation or Suffelk coumty to grant
leases for shellfish cultivation.

Absent legislative direction, would land or interests in land
leased or granted by the state or Suffolk county for aquaculture
purposes neverthelegs be subject to municipal zoning?

304, Id § 1.
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b. Judictal Rules of Statutory Construction;
Inconsistency; Preemption

Professor Anderson, in his national treatise on zoning, says that
the "immunity of the state from local zoning regulations does not extend
.to a lesgee of state lands who 1s using such lands for a private
purpose."305 This 1imports & private-public purpose distinction,
indicating that if the lessee's activity provides some public beneflit
desired by the state, it would be entitled to the state's immunity from
local zoning. 1In the case cited by Professor Anderson, Youngstown
Cartage Co. v North Point Peninsula Community Coordination Council, the
state acquired land for future highway construction, but having no
immediate use for it leased it to the Cartage Company.?‘b6 The Maryland
court did not concede that the providing of a public benefit would
necessarily immunize the legsee from zoning restrictions. The court
said that the “public benefit test™ would not be applicable to the case
before ft.20 Rather, the court adopted a public use eriteriom, and
held that the Cartage Company was subject to county_z-r;-uing regulations
because the public did not have a right to use the leased premises.

The basic test adopted by the New York courts i3 broader than the
Maryland “publiec use” standard.

In Little Joseph Realty, Inc. v Town of Babylon, the New York Court
of Appeals resorted to "governmental-proprietary” rhetoric in deciding
whether a lessee from a town could ignore the town's own zoning
ordinance,30 but in fact rested its decision on another criterien.
Following the unsuccessful effort of a private landowner to obtain a
rezoning of its land to permit the construction of an asphalt plant, the
town acquired the land, then leased wost of it to one Posillico, who
planned to build an asphalt plant on it. The court recited “the general
rule” it had enunciated earlier, that a “local government may carry out
its governmental operations without regard to zoning restrictions, but
1t iIs subject to the same restrictions that are imposed on a

305. 2 RM. Anderson, American Law of Zoring § 1206 (2d ed 1976). And see supra
note 276,

306. 24 Md App 624, 332 A2d 718 (1975).
307. 332 A2d ar 7L
308. 332 A2d at 720.

309. 41 Wr2d 738, 395 NYS2d 428, 363 NE2d 1163 (1977).
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nongovernmental landowner when it acts in a proprietary capacity."310
However, the court stopped short of determining whether, if asphalt
manufacturing were undertaken by or om behalf of the town, it would be
engaging {m a proprietary function. The court said that "even the
manufacture of asphalt, as for public road building, may very well be" a
governmental function,” but

in the case now before us, the plant did not manufacture
asphalt for use by, or for sale to, the town or its
constituent agencies. It was operated solely by and for
the commercial benefit of Posillico as a private
entrepreneur. The lease, therefore, could not serve to
clothe Posillico with immunity from the zoning lawg3ll

In the lease cases, then, the Court of Appeals 1s acknowledging,
though it may not admit 1r, that in lieu of the govermmental-proprietary
inquiry, the decisive igsue is whether the lessee is acting as surrogate
in discharging a governmental function of the government lessor. Of
course, the two lssvwes would merge if it were determined that the
delegated function of the state or municipal landlord were propriatary,
rather than governmental.

The lower New York courts appear to be satisfied to confer the
government's immunity on the lessee if the lessee is assisting in
performing a function of the government lessor for the benefit of the
public. Thus they adopt a "public purpose”™ criterion, though in doing
so some of the courts still invoke "governmental-proprietary”
terminology. The two concepts may not be synonymous. The lessee may be
engaged In an activity normally deemed to be proprietary In nature,
typically operating a business, yet one that serves the publie
objectives of the government lessor -- a public purpose. The point is
illustrated in People v Rodriguez, declaring that New York City's fire
prevention regulations were not applicable to the owner of an airport
hotel leased from the Port Authority; the court reasoning that “the key
question is whether the lessee is performing functions in behalf of the
Port Authority and implementing the purposes for which the Port
Authority was created,” and answering it in the affirmative based on the
finding that the "hotel has the vervy purpose referred to in the statutes
[from which the Port Authority derived its powers] and is needed to
implement the gtated functions of the Port Authority” of operating an

310. Id at 742, 359 NYS2d at 431, 363 NE2d at 1166, citing Nehrbas v Incorporated
Village of Llopd Barbor, 2 N¥2d 190, 159 NYS2d 145, 140 NE2d 241 (1957 Later we will
examine separately the question whether a mmicipality may ignore its own zoning
ordinamce, and irndicate that the malysis may or perhaps should differ from that used in

deciding intermmicipal zoning conflicts
311, 1d.
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airport.312

The facts in Conners v New York State Association of Retarded
Children, Inc. were more calculated to lead to judicial confusion of the
public purpose test with the governwental/proprietary test. 13 the
state leased to the Association, a nonprofit organization, premises
located in a resfdential district in the City of Troy, and used them
for a hostel for the mentally retarded. The plaintiff sought to enjoin
the use on the ground that the city's zoning ordinance did not permit it
in a residential district. The governing statute empowered the
Commissioner of Meuntal Hygiene “to operate or cause to be operated
community residential faciliries as hostels for the mentally
disabled."314 Having stated that the "issue raises the ancient
dichotomy of distinguishing between governmental and proprietary
functions of State and local governments,” the court easily concluded
that the leasing of the premises by the state "wasg in furtherance of a
legitimate State purpose and the operation of the subject premises is
governmental in nature and thereby exempt from the provisions of the
zoning ordinance of the City of Troy”; and the “governmental nature of
the subject premises is not altered or changed or made proprietary
merely because the residents pay for services."315 The court could
have stopped after the word "purpose.”

To state that the central inquiry 1s whether the lessees is
performing a function of and for the governmental lessor is to invite
the Inquiry: assuming the lessee is in fact performing such a function,
does it make a difference whether the function is the primary one of the
lessor, or merely ipmcidental to its main objective? The issue was
raised in People v Witherspoon, where the Long Island Rail Road operated
by the Metropolitan Commuter Transportation Authority, a state public
authority, leased land on its right of way to Transportation Displays,

312, 115 Misc2d 866, 454 NYS2d 796, 798 (Crim Ct of City of NY, Queens Co, 1982)
3. @ Misc2d 861, 370 NYS2d 474 (Sup Ct, Remsselaer Co, 1975)

4. 1d at 863, 370 NYS2d at 476, citing Mental Fygiene Law § 1133, now found in
§ 4133 (McKimey 1978)

315. Id. The court did not regard this reasoning as dispositive of the case, See
text accompanyirg note 325 infra. The cont denfed 2 preliminary injunction, bt without
prejudice to the brirging of a special proceading, under article 78 of the Civil Practice
Law amd Rules, to review "the considerations employed by the deferdamts in the purchase
and dedication of the premises” at the site. 8 Misc2d ar 865, 370 N¥S2d at 478.

Ji6. Equally gratuitous was the court's resort to the mandatory-permissive
distinrtion, in saying that a "wvse is govermmental if it is created pursuemt to a duty
imposed upon the sowereign to provide for the well—beirg and heslth of a comnmmity,” and
ir "is nonarpushie that the State ... has a duty o provide for the wnfortumate smong
us.” 82 Misc?d at 864, 370 NYS2d at 477.



Inc., which inm turn leased part it to Witherspoon as a site for outdoor
advertising signs.3l7 The court held that Witherspoon was subject to
sign restrictions in the Town of Babylon zoning ordinance. Although the
Public Authorities Law permits the Metropolitan Commuter Transportation
Authority to "de all things 1t deems necessary, convenlent or desirable
to manage, control and direct the mnaintenance and operation of
transportation facilities, equipment or real property operated by or
under contract, lease or other arrangement with the authority,” the
"prime purpose for the legislation was the guarantee of the continued
operation of the railroad; the right to manage, direct and control the
real property 1s incidental theretu";ns and the use of the premises in
question "for the erecticn and maintenance of commercial advertising
signs” was merely incidental to the goal in chief -— the continued
operation of the formerly tottering railroads.”3?! The court
unnecessarily (in our view) strained to fit this test 1into the
traditioral governmental-proprietary inquiry, im reasoning that the
Authority's management activities are “"governmental™ to the extent they
were directed to the actual operation of the railroad, byt where only
incidental to the operation, the function is “"proprietary.”

In Foster v Saylor, the Appellate Division, Fourth Department, held
that the lease of an unneeded school for private industrial and office
use " 1s subject to local zoning regulations."321 For its authority the

317. 52 Misc2d 320, 275 NYS2d 592 (Dist O, Suffolk Co, 1966)

318. Td at 322, 275 NYS2d & 596, citing section 1266(8) of the Public Authorities
Law (emphasis that of the cowrt)

319. 323, 275 NYS2d at 59 (emphasis that of the court)
320. Id at 322-33, 275 W¥S2d ar 596.

321, 85 AD2d 876, 877, 447 WVS2d 75, 77 (4th Dep't 1981). Earlier in the same year a
trial court in the game Jud{cial Department reached a contrary conclusion, In holding that
the lessee of an abandoned school was Immme from village zoming vegulations, basing the
decision largely on the provisions of section 403—a of the Education law amthorizing such
leasing, though the statwte said mothing abott the zondng status of the lessees’ uses.
Village of Camillus v West Side Gymmastics School, Inc., 109 MiscZd 609, 440 NYs2d 822
(Sup Ct, Onondaga Co, 198L) 1In addition to relying on that statute, the Camillus court
reasoned that the protuction of revenues from such leasing was a govermmental purpose.
Presumably, if appealed, the Camillns decision would be overruled, having been rendered in
the judicisl depsrtment in which Foster was litigated However, an obeervatiom of the
Camjllus cort may be instnxtive. The court noted that the State Education Department,
in recommendirg the legislatim arhorizirg such leasing, construed the provisions in the
state requiring the selection of lessees offering the "most bemefit™ to the district as
meaning "mosetary bemefit.” Id at 613, 440 NYS2d at 825
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court merely cited the Little Joseph and Hehrbas cases,322 without
further explanation.

In 1979 the State Comptroller had provided a more enlightening
explanation in rendering the opinion

"that the leasing of unneeded school district real
property, in and of itself, cannot be characterized as
efther a governmental or a proprietary activity. Rather,
we believe It 18 necesgary to examine the purpose of the
leage in order to determine whether a govermmental or
proprietary activity is involved (see Little Joseph
Realty, Inc. v Babylom, 41 NY2d 738 [1977)).

For example, where a municipality or schoel district
leases its property in furtherance of a municipal or
gchool district purpose, a governmental activity would be
involved, just as 1f the activity were being directly
carried out by the municipality or school district, and
the property would remain exempt from local building codes
and zoning ordinances. However, the leasing of presently
unneeded municipal or school district property solely as a
revenue producing measure is a proprietary activity, and
the property so leased would not be exempt from local
building codes and zoning ordinances, unless of course the
activity to be conducted b% the lessae was of an
independent governmental nature. 23

In effect, the State Comptroller is asking two questions: (1)
Focusing on the activity of the lessee, he asks: is the lessee acting
for the school district in the performance of a school district
function? (2) Shifeing the focus to the act of the school district in
leasing, that is, looking at leasing as a school district function, he
asks: 1f the purpose of the leasing function is revenue production,
should it be characterized as “proprietary,” so as to subject the use of
the property to zoning regulations? In the school leasing context he
would mot credit revenue production as a basis for clothing the lessee
with zoning immunity.

There is a suggestion in Canners v New York State Assoclation of

322. Supra notes 309 (Little Josaph) and 241 (Nehrbas). For further analysis of
Foster v Saylor, see text accompanying notes 364=66 infra.

323, Opinion of the Stare Comptroller No. 79481 (1979). And see 1579 Op Arty Uem
(Inf) 234, remderad about three weeks later, reaching the same conclusion and rvepeating
the words In the sbove quoted opinion of the State Comptroller.

324. CF People v New York Racing Association, 116 Misc2d 587, 457 NYS2d 668 (Sup Cr,
App Tm, 2d Dep't, 1982), moted below (see text accompanying note 349 infra).
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Retarded Children, Inc., mentioned above in the discussion of the
governmental-proprietary dichotomy, of a shift to a balance of interests
test. The Conners court stated that merely declaring a function to be
"governmental® may not be determinative:

Tt does not follow . . . that because a use is
governmental in nature and thereby less restricted than a
proprietary use, that the sovereign can arbitrarily select
a site in any comwunity for the cperationm of the facility
in furtherance of the governmental purpoge. . . . The
sovereign must act reasonably and rationally under the
circumstances so that the governmental purpose may be
achieved with the least amount of invasion or diminution
of private rights. The State, in co-operatiom with the
local community, 1s not absolutely free to locate any
governmental use in any location without a showlng that
less objectionable means are not available.
Herein . . . the record is barren of any evidentiary proof
that the subject use could not be carried out im any other
location in the City of Troy. There is nothing before
this court that would aid it in determining whether the
defendants acted arbitrarily or capriciocusly in the
purchase aund use of the property and that due
consideration was not givem te the character of the
neighborhood and that less objectionable methods of
accomplishing the same result could have been found.

It is not clear whether the Conmners court (1) was applying
something like a balancing of interests test in measuring the general
obligation of state agency officials to avoid acting capriciously in
selecting sites —— a standard state administrative law issuve; or (2) wvas
focusing instead on the rationality of the initial zoning decision of
the local authorities barring the state agency's use from the zening
district in question — a typical zoning law iggsue. The distisction can
make a difference in the assignment of burdens and presumptions of
proof. TIf a state official can reasonably choose between sites A and B,
nefther being a permitted use in its zoning district, his choice of
either would withstand a claim of arbitrary action. However, if he
chooses site A and an applicaticn of the balancing of interests test
aimed at determining the optimum zoning result demomstrates a preference
for site B, the state agency would lose. The court appears to have
taken the first route, an attack on the exercise of discretion by the
state officlals, placing the burden on the challenger to prove
arbitrariness.

This analysis is further supported by the Conner court's borrowing
from the opinion in Nowack v Department of Audit and Control of the

325. & Miac2d at B64, 370 NYS2d at 477. See mmra notes 313-16 and accompanying
text.
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State of New York,326 jiq describing the inquiry as a search for
arbitrary or capricious administrative action, and referring to a lack
of evidence regarding the conslderations that went Iinto the state
officer's cholice of the site. In addition, the Conners court, in
reserving the complainant's right to review the exercise of the state
agency's action in choosing the site, mentioned the form of special
proceeding provided by law for judicial review of administrative
action.

In concluding that the question of rationality of the state
official's action remained, the Conners court cited as authority the New
York Court of Appeals opinion in People v Renalssance Project, Inc. 2
The facts in Rennaisance belong in the next category to be discussed
below, cases in which the questioned land use is that of a private party
on its own land, not on land leased from the state or a municipality.

The application of these judicial tests to municipal attempts to
regulate operarions under shellfish cultivation leases granted by the
Department of Envircnmental Conservation or Suffolk County should not be
difficult.

The Department of Environmental Coanservation "may lease state owned
underwater lands for the cultivation of shellfish, except such lands
within five hundred feet of high water mark.”"32%9 The fact that the
state's underwater lands may be within the political juriadiction of a
municipal government does not bar the leasing. The Attorney General so
indicated in an opinion rendered in 1900 confirming the power of the
Forest, Fish and Game Commissioners to lease for shellfish cultivation,
under a predecessor statute, underwater lands within territory
previously annexed to the City of New York. Whether Its reasoning
wvere based on the fact of state ownership of the leagsed lands or on the
jmplied expregssion in the statute of a state policy of encouraging
shellfish cultivation, a court would probably invalidate municipal
zoning provisions restricting or barring such leasing. The court would,
accordingly, hold that the local measure is inconsistent with section
13-0301 either because the zoning was in direct conflict with the state
law or because the state had preempted the field.

In 1884 the state legislature “ceded” to Suffolk county "[a)ll the

326. 72 Misc2d 518, 338 NYS2d 52 (Sup (x, Momroe Co, 1973% see text accompanylng
notes 269-70 supra.

327. Comers, 82 Misc2d at 865, 370 N¥S2d at 478 See supra note 315
RB. 36 NY2d 65, 364 N¥s2d 885, 324 WE2d 355 (1975)

3729. Environmental Conservation Law § 13-0301{(1) (McKimney 1973; and see text
accomparying note 303 supra.

330. 1900 Op Atty Gem 195
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right, title and interest which the people of the state of New York have
in and to the lands under water of Gardiner's and Peconie¢ bays in the
county of Suffelk . .. for the purposes of oyster culture, to be
managed and controlled by the board of superviscrs” of the county.331
Commissioners of shell fisheries appolnted by the county board of
supervisors were authorized to “"sell and convey” parcels of underwater
lauds in these bays for the purposes of oyster culture.

In 1969 the legislature authorized the county to "lease lands under
water ceded to it by the state for the purpose of shellfigh cultivation,
except such lands as are within one thousand feet of the high water mark
or where bay scallops are produced regularly and harvested on a
commercial basis,” and excepting lands previously granted under the 1884
Act which had net reverted or escheated to the state.

The 1969 Act did not state, as had the 1884 Act, that the ceded
lands are "to be managed and controlled by the board of supervisors™ of
the county. However, the later Act did grant to the county authority to
enact a local law, prior to leasing the lands, regulating specified
aspects of the leaging, and "such other matters as are appropriate,
including the use of lands not leased.”

A 1906 amendment to the 1884 Act added a section instructing the
supervisors of Suffolk county "to divide the said land among the towns
of Southold, Riverhead, Southampton, East Hampton and Shelter Island for
the purposes of jurisdiction and taxation only,” but in no way affecting
“the title to the lands under water in saild bays.” 3 1In addition, the
supervisors were required to establish the boundary lines of the towns,
and the school commissioner for the affected district was required to

331. 188 WY Laws ch 385, § L.

332. 1d § 3, as subsequently amended anxd incorporated in section 6 (see 1923 NY Laws
ch 192).

333. 1969 NY Laws ch 990, §§ 2, &

33%. Id § 5. Fowever, mwotwithstanding this grant of regulatory authority to the
county, the statute reserved to the state Department of Conservation powers to "(a)
regulate anxd control the use of certain types of vessels and epdpment for harvesting
shellfish, requirements for re-seeding, and the right to enter upm such leased lands for
re-seeding or making shellfish populatiom surveys, and (b} enforce all laws relating to
such lads under water which have been or shall be designated, surveyed and mapped out
posuant to law as [oatural] oyster beds or chellfish grounds”

335. 1906 NY Laws ch 640, adding section 10 to 1884 NY Laws ch 385
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delineate appropriate boundaries for school tax purposesg.336

If the grant of rown "jurisdiction™ over the bays were construed as
enbracing police power jurisdiction, 1t would have to be reconciled with
the provisions of the game laws granting general powers of "management,”
“"control,” and regulation to the county. A court would probably
construe the two ty%es of provisions in such a way as to harmonize and
give effect to both. This would be done by construing these laws as
either (a) denying the exercise of town police powers relating to any
aspect of the use of the waters and underwater lands of the bays; or (b}
confining the exercige of such power to regulations that did not
lnterfere with the county's leasing of the underwater lands for the
purpoge of shellfigh culture. In either case, the towns could not
impose zoning restrictions interfering with the use by county lessees of
the underwater lands and waters of the bays for planting and harvesting
shellfish.

The declaration of legislative intent in the 196% Act supports the
position denying municipal zouning power to interfere with the county's
leasing, in stating: "It is in the begt interest of the people of the
state generally and these of the area In question particularly that the
lande under said waters should be surveyed and managed to promote the
cultivation of shellfish. It {s the intent of this act to accomplish
that result.” A court would not likely construe the provisions in
question to permit frustration of that 1intent by town zoning
authorities.

In any eveny, provisions for the referral to Suffolk county of
certain municipal zoning actions would give the county some leverage to

336. Id, providing: "[I]t shall be the duty of the school commissicner for the
distrier, including the said towns, to set off for the purpose of tamation for school
purposes, 50 mxh of the land under water within said bomdary lines of the several towns
adjoining the said baye as shall be comtiguous to the schoal districts now exdsting In
said towms.” The authority to levy town and school taxmes on grantees was derived or
confirmed by the declaratim in section 6 of the 1906 amended vergion of the statute that
the “lands so granted or assigned and all rights therein are hereclared to be real
property, for the purposes of tamation amd for all other purposes.” The legislature, in
enacting the 1969 law seems to have assmsed that in view of the shift in that law fram the
making of grants to the makirg of leases for shellfish cultivation, town and school taxes
could no longer be levied on the lsssed lands for the owner, the county, would normally be
tax exempt. In gection B of the 1969 Act, headed "Dispoeiticn of fees and rents; payments
in Heu of taxes,” the legislature required the comty treasurer to apportion among and
pay to the towms 75% of the rents received by the county from the leaging.

. McKirmey, Statutes (Book 1) §98 ar 223 (1371} T“Generally, it is the dsy of
courts to harmonize conflicting provisions of a statute, or to reconcile apparent
contradictions, o as to glve effect tn each and avery part of the statute . ...

338, 1969 NY Laws ch 990, § L.
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resist town interferepnce with its shellfish leasing program. Sectrion
1323 of the Suffolk County Charter requires the referral to the county's
planning commission of municipal zoning actlons applying to real
property within 500 feet of "any bay in Suffolk County.” If the
plaming commission disapproves the municipal zoning action, it may cake
effect "only upon the vote of a majority plus onme Of 2ll the members of
the referring body in a resolution that sets forth 1ts reason for
re jecting the planning commission's report."340 The laws ceding the
underwater lands of Gardiner's and the Peconic bays to Suffolk county do
not permit the grant of ghellfish leases on lands withia 1,000 feet of
high water mark. The charter provisions requiring a referral of
municipal zoning actions trouching real property withim 500 feet of the
bays would be pertinent in the instant context only 1f such provisions
were construed as embracing the entire area of such bays.

In additiom, the Suffolk County Charter gives the county planning
commission a veto power, if exercised by a two—-thirds wvote of the
comnission after a public hearing, over municipal =zoning_actions
relating to land within 500 feet of a town or village b{)m::dary.:”‘1 This
could conceivably allow the county to block town zoning restrictions on
the leasing of underwater lands within that distance of a town boundary
located within one of the bays demarcated for town jurisdiction or tax
purposes.

7. Private Users of Privately Owuned
Lamd; the State Agency Theory

We are informed by logic that 1in applying the doctrime immunizing
public land uses from zoning regulations, it 1Is not easy te distinguish
between {a) the perfermance of a state function by a public agency on
its own land or by a private organization on land leaged from the state,
and (b) the same state function performed by a private organization on
privately owned real property. Yet the New York authorities do make the
distinctien in some situatioms. They hoeld that although the siting of
buildings of a school district 18 not subject to zoning restrictions,
and based on the position taken by the Court of Appeals Iin the Little

339, Suffolk County Charter § 1323(a)6) (1975), as added by Locsl Law No- 28-1972.

%0. 1d § 1325(c).
3%1. 1d § 1330

342, Union Free School District No. 14 of the Town of Bewmpstead v Village of Rewlett
Bay Park, 198 Misc 932, 102 N¥S52d 81 (Sup Ct, Nassa: Co, 19%0), aff'd, 279 App Div 618,
107 NYS2d 858 (2d Dep't 1951), app denfed, 279 App Div 746, 109 NyS2d 175 (1951); Duramd v
Board of Cooperative Educational Services, 70 Misc2d 429, 134 NyYs2d 670 (Sup Ct,
Westchester Co, 1972), aff'd, 41 AD2d 803, 341 NYS2d B84 (24 Dep't 1973); and see
Ammotatian, Zoming Regulations 28 Applied to Public Elementary amd High Schools, 74 AIR}
136 (1976).
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Joseph case the State Comptroller would accord a private school on
school district land a similar privilege,3&3 the New York courts hold
that “municipalities may place reasenable zoning restrictions ugon
{educational] uses carried on by private educational institutions.”344

As a practical matter, the distinction based on the factor of land
ownership has not been significant in a line of New York cases
questioning the applicability of zoning ordinances to residential care
facilities of private organizatrions located on their own property. In a
serles of cases culafnating in Group House of Port Washington, Inc. v
Board of Zoning Appeals of the Town of Worth F!mupsl:ead,y"*5 the New York
courts held that group homes licensed under the Social Services lLaw or
Mental Hygiene Law could not be barred from residential districts on the
basis of restrictions on "family” size or composition if they were “the
functional and factual equivalent of a natural family."3 % 1t was in
this context that Judge Jones of the Court of Appeals introduced the
balancing of interests concept referred te in Conners v New York State
Agsociation of Retarded Children, Ime., discusged above.>

In People v Renalssance Project, Inc.,3!‘8 a certified agency
subject to the jurisdiction of the New York State Drug Abuse Control
Commission was convicted of the offense of occupying a building in a
single~family district of the Village of Tarrytown as a narcotics
rehabilitation center or half-way house. Responding to the agency's
reliance on the court's position In defining "family” broadly to include

343, See text accompanying note 323 supra. With a slightly different twist, the
court in Matter of Jewish Board of Family and thildren's Services, Inc. v Zoning Boafd of
Appeals of the Town of Mount Plessent, 79 AD2d 657, 657-68, 433 NYS2d 840, 841 (2d Dep't
1980), held that the plaintiff private organization operatimg schools on its own land was
not subject to the town zoning ordinance umder the ciromstance that the state legislature
{by 1939 NY Laws ch 879) had constituted the schools as a mnion free school district
enjoylrng "all the powers and privileges™ of sxh a district under the Education Law.

34, Summit School v Newgent, 82 AD?d 463, 466, 442 NYS2d 73, 76 (2d Dep't 1981),
citing Matter of Wiltwyck School for Boys v Hi1l, 11 NYZ2d 182, 227 NYS2d 655, 182 NE2d 268
(1962), where the court noted that the private nonprofit organization was "actually
performing functione belonging to the State and with which the State ig vitally concerned
— oducation of and related add to delimment, neglectad amd dependent children’ (11 NY2d
at 192, 227 NYS2d at €60—61, 182 NE2d at 272); and Mattaer of New York Institute of
Technology v Le Botillier, 33 NY2d 125, 350 WYS2d 623, 305 NE2d 754 (1973), holding that
the college's desire to expand must yield o the village zoning ordinance.

345, 45 NY2d 266, 408 N¥sS2d 377, 380 NE2d 207 (1978)
346, Id at 272, 408 NYS2d at 380, 380 NE2d at 20%
347, See text accompanying notes 313 amd 325 supra

B, 36 NY2d 65, 364 NYS2d 885, 324 NE2d 355 (1973).
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half-way h0u3e5,349 Judge Jones said:

There iz, however, no sufficient evidence in the very
meager record now before us on which to predicate the
arguments respondents [including the agency] make on
brief. While there 1s some testimony as to the nature of
respondents’ program, it does not follow, of course, that
the promoters of every worthwhile community project
thereby, ipsc facto, become entitled to set thelr project
down in any location of their choosing in any municipality
they may select. The fact that there may be found strong
support for the present program in the provisiong of the
Mental Hygiene Law does not alter the situation . . . .

. + » . The record is barren of proof as to whether
there are other zoning districts within the Village of
Tarrytown or even nearby in which a half-way house such as
Renaissance's would be permitted, as to the character of
such districts, or as to their suitability to the full
achievement of Renaissance program objectives.

In view of the respondents' failure of proof, the court remitted
the case for determination of the facts, and explained that in so doing
"we take palns to note the very limited precedential significance of our
present determination. The underlying issue -- the permissible scope of
runicipal regulation by zoning enactment of half-way houses incident to
a narcotic rehabilitation program -- is not reached (cf 14 NYCRR
1005.45y"351 However, even if the dictum seeming to favor a balancing
_of interasts approach were to be credited, it is difficult to understand
how 1t could negate the result called for by the regulations cited by
Judge Jomes. As the Appellate Division noted about two months later 1in
sustaining the Rochester Board of Zoning Appeals' denial of a special
exception permit for the operation of a drug rehabilitation program, the
regulations of the state supervisory agency, the Drug Abuse Control
Commission, provided that to “qualify for approval every applicant and
every agency shall demonstrate to the satisfaction of the commission,
its compliance with all applicable . . . local laws, ordinmances, rules,

349, Specifically, in the then most recent decision in City of White Plains v
Ferraioli, 34 NY2d 300, 357 NYS2d 449, 313 NE2d 756 (1974)

350. 36 NY2d at 69-70, 364 NYS2d at 887, 324 NE2d at 357.

351. Id at 70, 364 NYS52d at 888, 324 XE2d at 358, The case was remitted for a
determination of the facts. .
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regulations and orders pertaining to health, welfare and safety."332
The court was referring to 14 NYCRR § 1005.45, the regulation cited by
Judge Jones Iin Renalssance Project.

In describing the “underlying issue” as "the permissible_ scope of
muricipal regulation by zoning enactment of half-way hnuses,"353 Judge
Jones was focusing on an Inconsistency or state preemption issue, rather
than on the narrower, technical Issue of interpretation of the word
"family" in zoning ordinances. The Appellate Diviglon in the Rochester
case was more direct, In declaring that the pertinent provisions of the
Mental Hygiene Law showed "no clearly defined intent to preempt
reasonable local regulation of the location and construction of these
centers.”23% These declarations 1llustrate the application of
inconsistency or preemption theory to land uses by private entities om
their own grounds, concentrating on a search for "legislative intent,”
as an alternative to less flexible approaches based on interpretations
of the term "family," or resort to the governmental-proprietary
distinction, or a vaguely defined state agency notion.

This 13 not to suggest that the courts are always clear in sorting
out the theories relied on in these zoning situations. The wixing of
theories 1is illustrated in casee examining the zoning status of private
horae racing assoclations or corporations. In Town of Brookhaven v Parr

352. Matter of Thero-American Action League, Toc. v Palma, 47 AD2d 998, 366 NYS2d
747, 748 (4th Dep't 1975). That regulation was repealed in 1978, the year the state
legislature established a new procedure for siting commmity residential facilities.
Mental Byglene Law § 4134, enacted by 1978 WY Laws cth 468, to be mentioned below in the
discussion of statutory formulas for resolving these corflicts

353, See text accampanying note 331 mupra.

354, Matter of Tbero-Ameriram Action League, Inc. v Palma, 47 AD2d 998, 366 NYS2d
747, 748 (4th Dep't 1975). See stupra note 352 amd accompanying text.

355. And see Abbott House v Villsge of Tarrytown, 34 AD2d 821, 822, 312 NYS2d 841,
843 (2d Dep't 1970), voiding the village zoning ordinance as applied to a home for
neglected and abardoned children licensed, supervised and finmced in large measure by the
Stare Boand of Soclal Welfare, “insofar ag it conflicts ard hinders an overriding State
lav and policy,” thus "exceeding the authority vested in the Village™; and Hepper v Town
of Hillsdale, 63 Misc2d 447, 449, 311 NYS2d 739, 741 (Sup Ct, Columbia Co, 1970),
irwalidating a town ordinance berring a rehabilitation establisiment for treating drug
addicts, on the ground that the state hal “pre—empted this area of comcermn.” Cf People v
St. Agatha Home for Children, 47 NY2d 46, 416 NYS2d 577, 389 NE2d 1098 (1979), cert
denied, 444 1S 869 (1979), holdirg that a facility for the care of juvenile delinquents,
having been estsblished at the behest of the county, and certified by a state agenry,
pursuat to section 218-a of the County Law, could not be barred by a conflicring town
zoning ordinance.
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Company of Suffolk, Inc.,398 the court held that the construction of a
quarter horse race track by a private company licensed by the New York
State Racing and Wagering Board was not subject to the town zoning
ordinance, hecaunse the regulatory field had been preempted by a state
statute declaring that state requirements relating to the place in which
quarter horse racing may be conducted "shall be construed and deemed to
be exelusive of and shall supersede any provisions of [any] other
genaral or special statute, local law or ordinance in any wise relating
thereto.”3%7 However, the court was not content to rest its holding on
that ground. It made much of the constitutional exception to the ban on
gambling to permit “pari-mutuel betting on horse races as may be
prescribed by the legislature and from which the state shall derive a
reasonable revenue for the support of government,” and the fact that the
"Legislature has proceeded to implement and expand its interest in
racing, primarily as a growing source of revenue by Impositiorn of a tax
on the gross wagers at and off the track.">?% The court also noted that
the Court of Appeals had “"unanimously accepted the view that the statute
passed constitutional muster by broadly construing the requirement that
a reasonable revenue was being derived fer support of government.”

Twelve years later the New York Racing Association, Inc., a private
nonprofit organization incorporated with the approval of the State
Racing and Wagering Board, sought immunity from the New York City Zoning
Resolutian for the operation of a flea market by a lessee of part of the
Racing Association's Aqueduct Racetrack. 0 The Racing Agsociation
argued that the “State has indicated its intent to pre~empt regulatiom
of the racetrack,” and that in any case "immunity Is conferred because
the leasing of the premises for operation as a flea market was a
governmental functiom,” arguing that the "governmental function” was the
production of revenues from the leasing of the flea market.361 The
court disagreed with both propositions, reasoning that “at least where
it js acting in furtherance™ of the "State purpose” for which it was

3%. 76 Misc2d 378, 350 NYS2d 529 (Sup Cr, Suffolk Co, 1973), modified, 47 ADRd 554,
363 NYS2d 640 (2d Dep't 1975)

357. 1970 NY Laws ch 1023, § 8L

358. 76 Misc2d at 380, 350 NYSZd at 531. The cowrt was referxirg to the New York
state constitution art IX § L.

359. 1d, citing Saratoga Haruess Racirg Association, Inc. v Agriculture and New York
State Horse Breedirg Development Fumd, 22 NY2d 119, 291 NYS2d 335, 238 NE2d 730 (1965).
See Western Regiomal Off-Track Betting Corporation v Town of Renrietta, 78 Misc2d 169,
170-71, 355 NYS2d 738, 740 (Sup Ct, Mource Co, 1974), aff'd, 46 &2d 1010, 363 NYs2d 320.

360. People v New York Racirng Associstion, Inc., 116 Misc2d 587, 457 N¥S2d 668 (Sup
Ct, App Tm, 2d Dep't, 1982).

361. Id at 588, 457 NYS2d at 669-70.
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formed, "conducting races and race meetings, improving the racing
facilities, increasing the conveniences available to patromns and serving
the begst interest of racing generally and improving the breed of
horses,” the Racing Association "would not be subject to local zoning
ordinances”™ (citing Brookhaven v Parr); thus decisions of the Racing
Assoclation regarding the placement of racetracks and ancillary
facilities, which were subject to the approval of the State Racing and
Wagering Board, “could not be frustrated by a local legislatiocn”;
however, "the leasing of the parking field for use as a flea market is
not cloaked with fmnunity of any sort.”

In response to the argument that "the leasing brings revenue to the
State, which is surely one of its stated purposes,” the court said:

However, {ts revenue raising activities are limited to
racing—connected events [citing the enabling statutes and
the Little Jogseph case]. This i1s not the case here. To
hold otherwise in this case would be to sanction any and
avery use of the racetrack facilities approved by the
[Racing Assoclation} without any regard for local zoning
ordinances. Such a cavalier approach toe local
sensibilities was not contemplated by the enabling
1egislation.363

For the purpose of analysis we have posited a distinction between
private land uges on privately owned land and private land uses on land
leased from the state or one of its political gubdivisioms or agencles.
The coutrts have not indicated that this distinction would, in itself,
make the difference in deciding whether the use is immune from zoning
restrictions. This is demonstrated by examining the treatment of leases
of publicly owned school lands for private, nomeducational purpeses,
together with the use of privately owned land by the owner or a lessee
for a purpose gerving some public objective.

In Foster v Saylor a private lessee of an unneeded publicly owned
achool building using it for industrial and office purposes was denied
zoning imomunity, deapite explicit statutory authority for such leasing
for the purgose of providing school districts with sorely needed
revenues.3® Both the Foster court and opiniocuns of the State

362. Td, 457 NYS2d at 670. The quoted purposes are recited in the law providimg for
the incorporatim of noopofit racing assoclatioos subject to the approval of the State
Raring and Wagering Board, mow found in sectiom 202 of the Racing, Pari-Mutuel Wagerirg
and Breeding Law (McKimmey 1982).

363. Id.

364. See text accompenying notes 321-22 mupra
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Comptroller and Attorney General3 63 reaching the same result in the
school leasing situations c¢ited the Little Joseph case as authority.
The basis in Little Joseph for recognizing municipal zoning jurisdiction
was the finding that the leased plant “"was operated solely by and for
the commercial benefit of [the lessee] as a private entrepreneur,”
meaning not for any purpose of the town. The State Comptroller and
Attorney General both invoked the governmental-proprietary test,
although the Little Joseph rationale did not trely on that test.

In Town of Brookhaven v Parr, where the questioned activity was
conducted by a private organization on its own land, immunity was
granted on the basis of the fact that the legislatively endorsed
objective was ralsing revenues.367 Similarly, the ultimate statutory
purpose of revenue production as a basis for zoning immunity was
impljedly confirmed in the New York Racing Assoclation case. However,
the Racing Assoclation could not take advantage of {t because leasing
for a flea market was not the method of revenue production contemplated
by the legislature. The sanctioned method of revenue production was
wagering on horse races conducted on the organization's premises.

The racing organization and school leasing cases can be reconciled
by focusing on the nature of the use of the land and determining whether
the use comports with an articulated governmental objective, whether or
not owned by a public agency or a private entity, whether or not
conducted by a lessee or the landowner itself, and whether or not
revenue production is a legitimate functiom of the organization or
echool. Thus flea markets and industrial and office uses of school
space may not be subject to zoning, but horse racing may. The reverse
might be true 1If the operation of industries and commercial
establishments, including flea markets, were declared state purposes,
and pari-mutuel betting on horse races were still prohibited.

This analysis may be reconciled with the position of the New York
courts im the group home cases. There, too, the courts do not expressly
find significance in the distinction between uses on leased state land
and licensed uses on privately owned land. In Conners v New York State
Assoclation of Retarded Children, Iuc.,368 holding that a hostel
operated on land leased by the state to a private organlization was not
subject to a city zoning ordinance, the court relied on cases in which

365. See mpra mote 323 and accompanying text.

6. 41 NY2d at 742, 395 NYS2d at 428, 363 NE2d at 1166 (emphasis added). See text
accompmyling rotes 356-57 supra.

367. See text accompanying mote 358 supra

368. 8 Misc2d 861, 370 NYS2d 474 (Sup Ct, Rensselaer Co, 1973); see text
accompanying notes 313-16 and 325 supra.
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the use was that of & private organization on its own land.369 The
Conners court seized upon the dictum of Judge Jones in Renaissance
Project, where the proposed use was on land owned by a private
organization, that the finding of a governmental purpose did not alone
qualify for zoning immunity.370 Taken out of context, the Renassaince
Project dictum is inconsistent with the proposition that the mere
furtherance of a state or municipal purpose by the private land user
warrants freedom from zoning restraints (the dictum of Little Joseph).
But in context the Renaissance Project dictum can be explained on the
basie of a combination of two theories: (1) Gemerally, the field of
site selection for rehabilitation facilities for drug addicts may be
preempted by the state; and the preemption may be explicit, as the court
in Matter of Ibero-American Action League, Inc. v Palma pointed out
later.371 (2) Despite a showing of state preemption the agency
performing the public function may not act arbitrarily; it is impliedly
obligated to avoid unreasonable impacts on community environments in
selecting sites for its facilities.372 Depending on whether a
government official plays a role in approving the site selection, the
second issue may be similar to that in Conners and Ibero-American,
described here as a standard one of alleged abuse of administrative
discretion.

To sum up our analysis of the potential zoning vulnerability or
immunity of privately conducted activities {such as aquaculture) on
privately owned land:

(1} We start with the premise that agencies performing fumctioms in
furtherance of a legislatively articulated public objective are entitled
to some degree of special protection from local land use controls; and
it is up to the legislature to decree otherwise if it wishes to dilute
or eliminate that protection in respect of particular types of
functions.

369. Including White Plaine v Ferraioli, 34 NYS2d 300, 357 NYS2d 449, 313 NE2d 756
(1974), and other similar cases in which the circumstance that the activity was in
furtherance of a state purpose was factored into the issue of construction of the term
“amily’t, and Matter of Wiltwyck School for Boys w Hill, 11 NY2d 182, 227 N¥S2d 655, 18
NE2d 268 (192}, where a similar factor estered into the question whether the privately
operatad imstitution for emotionally disturbed juvenile delinquents qualified as a
"school" under the zoming ordinence. See text accompanying notes 34549 supra.

370. 82 Misc2d at 864, 370 N¥S2d at 477.

371, 47 ARd 998, 366 NYS2d 747 (4th Dep't 1975). See text accompanying motes 352
ad 354 supra.

372. Such as locating a samitary landfill site in the middle of a single family
residence district for spite.
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{2) This calls for a review of the applicable statutes toc determine
whether the questioned land use is one contemplated by and furthering a
purpose of the state,373 and not merely peripheral to a state objective.

(3) 1f there are doubts on that score, whether that issue is
regarded as ome of statutory construction or as one of state preemption
or Inconsistency makes little difference. 1In either situation the
courts have ample leeway to base their decisions on policy factors,
generally weighing and if possible reconciling competing state and local
objectives ~ all in the name of ascertaining legislative "intent.”

(4) Usiog this approach the result can be reached without invoking
queastionable distinctions between "governmental™ and "proprietary”
functions or between "public” and “private” purposes; or conclusory uses
of the concept of “sovereignty”;. or selective reliance on "eminent
domain” powers.

8. Applicability of a Mumicipality's Zoning Regulations
to its Own Land within it= Own Borders

As indicated in the mention of the Little Jogseph cage, the courts
have not assigned significance to the difference between municipal
zoning of another public agency's land and municipal zoning of its own
land, in applying immunity doctrines. Nor have they distinguished

-

373. Ve do mt claim that the inquiry cemral to this analysis — whether the private
entity 1s conferrirg a public benefit vegarded by the state as worthy of protection from
local interference —— 1g eagy to spply. 'The mere fact that an activity conducted by a
private entity on its own land serves the public welfare does not pecessarily accord it
complate immnity from Jand wse controls. The differences may be of degree rather than of
kind, in terms of govermmental reliance on the crganization to perform the public
fimction; the extent of goverrment control over its exercise; and the extent mmicipsl
lard usge restrictions geperally are viewed as preddicial to the achlevement of the
state's objectives (arghemistically cast in terms of "legiglative intent™). The case of
mivate schools is fllustrative. Although they share the educational fumction with
publicly operated schools, they may not enjoy the same status in land plamning. See,
Anderson § 911 (24 od 1973), amd Armotation, Zoning Regulations as Applied to Public
Flementary and High Schools, 74 AIR3d 136 (1976), and Anmotarion, Zoming Repulations as
Applied to Private ami Parochial Schoals Below the College Level, 74 AIR3d 14 (1976)
Generally the ismmes are trested as standard zoning ones, givirg weight to the public
character of the lard use in determining the reasmahleness of the zonmdrg restrictions
(e.g., leading to judicial demunciation of ordinsmces totally exclixding schools, and
similarly churches and public wility facilities, from the commmity or from areas of the
commmnity meeding their services).

374, See text accompanying notes 309-11 supra
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the zoning wunicipality's own uase of 1and3’3 from use of its land by a
private lessee. 76 Similarly, they have not deemed it significant that
the private use was on privately owned land, rather than on land leased
from the municipality, where the activity is blessed with a government
permlit.

There 1is, of course, a practical difference between the application
of the municipality's ordinance to its own use or a use sanctioned by
it, and the application of the ordinance to another public agency's land
use. Generally, 1in respect of its own activities within its own
borders, the governing body that selects the location is the same one
that enacted the zoning ordinance. It i3 capable of amending 1its zonilang
ordinance, 1f necessary, to legitimize the use in the chosen location.
One would expect the courts to impose a duty on the zoning authorities
to do just that if they are to escape their own zoning restrictions.
The New York courts have not taken that tack, though 1in one case the
fact that the muniecipality enacted the supporting zoning amendment was
the critical determinant. TIn Hewlett v Town of Hempstead, a neighbor
ocbjected to the bullding of an incinerator in a resident district, on
the face of it a vielation of the town's zoning ordinance. The comrt
was confronted with the earlier holding in 0'Brien v Town of Greenburgh,
prior to its being discredited by Nehrbas, that the incineration of
garbage was a proprietary, not a governmental function, hence was not

375. Nehrbas v Incorporated Village of Lloyd Harbor, 2 NY2d 190, 159 N¥YS2d 145, 4l
NE2d 241 (1957), holding that the village would not be prevented by its own zoning
from remodeling a tuilding in a residential district, for the “govermmental”
functions of housing village offices, garbage trucks amd highway maintenance equipment.
And see Barnathan v Kramer, 44 Misc2d 203, 253 NY52d 144 (Sup Ct, Nassau Co, 1964),
holding thar the town zoning ordinance could not prohibit the erection of a water tank by
a park water district of the town; and Bischoff v Town of East Hampton, 47 Miac2d 615,
617, 263 NYS2d 61, 63 (Sup Ct, Suffolk Co, 1965), holding that the town acted “in the
performance of its governmental duties,” hence was not bound by its own zoning ordimance,
in setting up signs at highway intersections notiog the locations of motels and
restamants.

376. See Little Joseph Realty, Inc, v Town of Babylon, 41 NY2d 738, 395 NYS2d 428,
363 NE2d 1163 (1977), citirg the Nehrbes analysis, imvolving the mmiripality's own use,
as anthority for part of its reagoning (see text accompanying motes 309-11 supra).

377. See Ruderman v Town Board of the Town of Rosendale, 58 AD2d 939, 397 NYS2d 21,
22 (3d Dep't 1977), where the proprietor of 2 sludge disposal facility, operating under a
town permit, was held to be beyond the reach of the town's zoning ordinance, given
explicit recognition by a towm board resolution of the "essential commrity service” baing
provided by the permittes (“the resolnrion makes it apparemt that the town itself has
undertaken to provide the septic disposal ares throwgh the device of a permit and with
private enterprise as its agent™.

8. 3 Misc2d 945, 133 NYS2d 690 (Sup Cr, Nassau Op, 1954), aff'd, 1 AD2d 9%, 150
NYS2d 922 (2d Dep't 1956)
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entitled to =zoning itnmunil:j,r.”h9 The Hewlett court was able to
distinguish O'Brien on the basis of an amendment to the town zoning
ordivance, adopted prior to undertaking the incinerator project, stating
that “[{n]otwithstanding any other provisions of this Ordinance,
buildings, structures, and premises necessary for use and occupancy by
the Town or the County of Nassau for public or municipal purposes are
hereby permitted in any use district.”80 At one point the court
treated that circumstance as one of the considerations to be weighed in
the balancing of competing public interests:

Finally, the court feels counstrained to point out
that In a case of this sort 1t must be mindful of the
respective equitiex 1involved. In this regard it is
slgnificant that a municipality has proceeded step by step
in procuring an amendment. to the law, creating a new
district, acquiring land as a site for the erection of an
Incinerator and thereafter proceeding with the sale of
bonds and the erection of an incinerator at a cost of
§2,500,000, all of which was well publicized within the
geographical area interested in and to be served by such
project.

There may be practical reasoms for a court to avold burdening the
municipality with the necessity of making formal changes in their zoning
ordinances to validate their own land development activitiles, or
endorsed private uses, incompatible with their surroundings. The courts

379. 0'Brien v Greemburgh, 239 App Div 555, 268 NYS 173 {2d Dep't 1933), aff'd, 266
NY 582, 195 NE 210 (1935). See supra notes 241-42, 310 aud 373 for references to the
0'Brien and Nehrbas cases. Basset cited O"8Briem for a test of “pecessity,” regarding it
either as a substitute for, or as synonymous with, the “govermmental-proprietary” concept:

The question occasionally arises, however, shether the zoning regulations
can prewent a public building which is deemed necessary by the department
having athority over a given field of public administrarion. For instance,
the town authorities may lay ot residence districts on the map and emclude
fire houses. The fire district asthorities may Insist that adeqmte fire
protection demands a fire house in the residence district. The need of a
puhlie bullding in a certain location cught to be determined by the federal,
state, or municipal authority, and its determination m the question of
necessary or desirshle location camot be interfered with by a local zoning
ordinance. FHowever, this recognition of the public need would mot extend
to matters that are in mo way necessary. For instance, a fire house might
be necessary in a particular residential locality but no reason bhused on
necessity might exist to prevent compliance with regulations regarding
height amd yards. (.M Bassett, Zoning 31 [1936]).

380. 3 Misc2d ar 947-48, 133 N¥S2d at 692.

381. 1d a 951-52, 133 NYS NYS2d at 696.
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may be aware of possible political considerations making the zoning
authorities wary of openly inviting neighbor objections in the course of
rezoning, special permit or variance proceedings. Similarly, the courts
may be aware of the possibility, under some zoning laws, of special
voting requirements for making zoning changes, requirements that may
make the diiference between approval or defeat of the land use
proiect.

Judicial reliance on "governmental-proprietary” or other familiar
epithets in these intramunicipal cases 1s as questionable as in
situations involving intergovernmental zoning conflicts. ¥For the most
part our analysis of doctrine in the intergovernmental categories
applies to the intramunicipal sitvations. But there is a difference.
In making its siting decision the munijcipality is In effect changing its
zoning ordinance, sowething it has the power to do. Hence a court might
ask: “"Why not? What's the difference?” Yet this difference supports a
contrary argument, namely, that because the municipality itself is im a
position to resolve the matter —-- it does not have to confront a
potentlally inconsistent state law or pelicy over which it has no
contrgl -- the burden should be on the municipality to follow the
prescribed procedures for amending its zoning ordinance, or suffer the
congsequences of invalidity of its siting decision. We lean toward the
latter argument.

382. See sertion 265 of the Town Law, providing that in case of a protest against a
proposed zormdng change signed by the owners of 20X or more of ares of the land subject to
the change or of immediately adjacent land within 100 feet of the affected area or
direetly oppogite it, a favorable wote of at least three fourths of the members of the
town board is necessgary to adopt the amendment.
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V. Special Area Controls

Coastal lands appropriate for siting aquaculture facilities in New
York may be subject to controls designed to protect environmentally
sengitive areas, or to promote planned development of water dependent
uses. We present here a brief summary of salient features of those
controls and some aspects particularly relevant to aquaculture, but do
not undertake to anticipate and discuss all the legal problenms
aqaculturists might confront in locating their operatioms in such areas.

A. Tidal Wetlaunds

The Tidal Wetlands Act383 yas enacted inm 1973 to further "the
public policy of this state to preserve and protect tidal wetlands, and
to prevent their despoliation and destruction, giving due comsideration
to the reasonable economic and social development of the state.”384% The
gtatute's definition of "tidal wetlands™ Includes "(a) those areas which
border on or lie beneath tidal waters, such as, but not limited to,
banks, bogs, salt marsh, swamps, meadows, flats or other low lands
subject to tidal action, including those areas now or formerly connected
to tidal waters; {(b) all banks, bogs, meadows, flats and tidal marsh
subject to such tides,” and the "intertidal zone” upon which specified
types of aquatic plants grow or may grow.38

The Act directed the Commissioner of Environmental Conservation to
make an inventory of all tidal wetlands in the state. 86 Pending the
completion of the inventory, the Act prescribed a moratorium period
during which a permit from the Department of Envirormental Conservation
was required for the alteration, by any "person,” of “"the state of any
tidal wetland or of any area immediately adjacent to such wetland as the
conmissioner may reasonably deem necessary to pregerve in order to
effectuate the policies and provisions of” the Act. As used in this
and other provisions of the Act, the term "person” is defined to "mean
any individual, public or private corporation, political subdivision,
government agency, department or bureau of the state, bi-state
authority, municipality, industry, co-partnership, association, firm,

383, Prvirommental Conservation law art 25, §§ 25-0101 et seq (McKinney Supp 1983),
added by 1973 NY Laws ch 790,

384, 1d § 250102 (4cKimey Supp 1983).
385, Id § 25-0103(1) (McKimmey Supp 1983).
386. 1d § 250201 (McXimmey Supp 1983).
387, 1d § 250202 (McKXimey Supp 1983).
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trust, estate or any other legal entity whatsoever. 388

Upon completion of the inventory the Commissioner of Enviromnmental
Conservation may enter into cooperative agreements with any county,
city, village or town, or a combination of thewm, providing for state
personnel and financial asaistance in the furthering of the policles of
the Act.28% The cooperative agreement must reserve to the municipal
government “the right to operate or lease for o%eration shellfish bedsa
lying within the area” covered by the agreement.” 90

The Commissioner of Environmental Conservation is required to
promulgate "land-use regulations™ for use of the inventoried wetlands,
and in doing so is to "be guided by factors including, but not limited
to, the public policy gset forth in this act as well as the present and
potentlal value of the particular wetland for marine food production, as
a wildlife habitat, as an element of flood and storm control, and as a
source of recreation, education and research.”39l "yo permits may be
granted by any local body, nor shall any construction or activity take
place at variance with thege regulations.">%? The statutory listing of
activities subject to such regulations expressly exempts the “depositing
or removal of the natural products of the tidal wetlands by recreational
or commercial fighing, shellfishing, aquaculture, hunting or
trapping . . . where otherwise Iegally permitted.” 5393 However, the
regulations would apply to virtually every activity an aquaculturist
would undertake in constructing facilities for his operation.

One could argue that as »a practical matter the statutory exemption
of "aquaculture” {s meaningless unless the construction of egsential
ancillary facilit{es are also exempt, hence the statute should be read

388. 1d § 25-0103(4) (McKinney Supp 1983).
389. 1d § 25-0301(1-3) (McKdoney Supp 1983).
390. 1d, suld 4.

391. 1d § 2540302Q1) (McRinney Supp 1983) (emphasis added).
3%. 14,

39, 1d § 25-04013) (MKirmey Supp 1983) (emphasis addad).

3%. 1d subd 2. They include "any form of draintng, dredging, excavation, and
remaval either directly or indirectly, of soil, mud, sand, shells, gravel or other
aggregate from any tidal wetland; any form of duwping, fil1ling, or depositing, either
direcr_lycrirdimly,afmyaoﬂ,stm, sand, gravel, mad, rubbish, or fill of amy
kind; the erection of any structures or roads, the driving of any pilirgs or placirg of
ay other obstructfoms, Merurmtdmrgizgﬁeebba:ﬂﬂmufmetide, and any
other activity within or Immediately adjacent to inventoried wetlands which may
substantially fmpair or alter the natwral condition of the tidal wetland area.”
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as placing such comstruction beyond the regulatory reach of the
commissioner. The Commissioner of FEnviroamental Conservation has not
adopted that interpretation. His regulations define “aquaculture” to
mean “the cultivation and harvesting of products that naturally are
produced in the marine environment, including fish, shellfish,
crustaceans and seaweed, and the installation of cribs, racks and in-
water structures for cultivating such products, but shall not mezan the
coenstruction of any building, any fi1lling or dredging or the
construction of any water regulating structures.” The Commissioner
of Environmental Conservation, however, may grant a permit to erect a
structure on or ad jacent to a tidal wetland area for aquaculture use,
but the applicant will have to suffer the time and money costs of the
permit procedure, and bear the burden of persuading the commissioner
that the public benefits from his cultivation of fish or plants will
outweigh the harm from the resulting destruction of matural organisms in
the wetlands.

No person may conduct any of the activities specified in the
statute as being subject to regulatiom unless he has obtained a permit
from the Coumissioner of Environmental Conservation.’?® The statute
states that the parmit "shall be in addition to, and not in lieu of,
such permit or permits as may be required by any municipality within
whose boundary such wetland or portion thereof is located.™ That
provision, along with the provision that “[n]o permits may be granted by
any local body, nor shall any construction or activity take place at
var{ance with these regulations,” 98 and the “except where otherwise
lim{ited" clause in the definition of exempt aquaculture, establish a
systea in which local land use or other regulations may be more, bur no
less, restrictive than the commissioner's regulations.

B. FPreshwater Wetlands

Two years after the enactment of the Tidal Wetlands Act, and to
some extent modeled on it, the New York legislature enacted a
Freshwaters Wetlands Act to restrict development within or adjaceat to
freshwater wetlands, and thereby protect such lands and their benefits

305. 6 NYCRR § 6614 (1977) (emphasis added). See the lerter of Willimm H Swan to
m&mmnimm&mﬂmmmﬂkm,mmofmmal
Conservat-ion, September 16, 1976, recasmending the eliminarion from this definition of the
words "t shall not mean the comstruction of any building.” (Letter in the files of the
New York Sea Grant Institute, Albemy, New York)

396, Poviromental Copservation Law § 25-0401(1) (McKinney Supp 1983)

397. 1d.

398. Id 25-0302(1) (McKimey Supp 1983).
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from less or impairment.399 The statutory definition of freshwater
wetlands includes {a) "lands and submerged lands commonly called
marshes, swamps, sloughs, bogs, and flats supporting aquatic or semi-
aquatic vegetatfon” of specified types; (b) "lands and submerged lands
containing remnants of any vegetation that is not aquatic or semi-
aquatlc that has died because of wet conditions over a gufficiencly long
period, provided that such wet conditfons do not exceed a maximun
seasonal water depth of six feet and provided further that guch
conditions can be expected to persist indefinitely, barring human
intervention™; (¢) lands and waters substantially enclosed by aquatic or
semi-aquatic vegetation,” as set forth in the preceding categories, “the
regulation of which is necessary to protect and preserve the aquatic and
semi-aquatic vegetation™; and (d) "the waters overlying the areas set
forth” in categories (a) and (b) and "the lands underlying” category (<)
areas.

Similarities to the Tidal Wetlands Act include the mandate of
preliminary inventorying and mapping by the Commissioner of
Environmental Conmservation;“Ol the iuclklsion of governmental! entities in
the definition of regulated persons; 2 the requirement of an interim
permit for the development of a freshwater vetland pending couwpletien
and formal adoptlon of the inventory and maps;'!'0 authority of the
commissioner to enter into cooperative agreements with local
governments;l‘o"' and, generally, the definition of activities gub ject to

199. FErviromments] Conservation Law art 24, §§ 24~0l0L et seq (McKimmey Supp 1983),
enactad by 1975 NY Laws ch 614

400. Td § 264-0107(1) (MXimey Supp 1983).

401, 14 § 24-0301 (McKinney Supp 1983), an inventory identifying individual
freshwater wetlands with an area of at least 124 acres (100 hectares), or whidh, if less
then that elze, are deemed by the commissioner to be of "usmal local importance for ome
or more of [specified] benefits,” or are located within the Adirondack Park and meet the
definition of wetlands in the lew velating to that area Procedures are established for
hearings on the designation of included freshwater wetlamds and notification to affected
landowners. Unlike the Tidal Wetlands Act, this Act did not call for a moratorium perding

the imwentorying and mapping.

402. 1d § 24~0107(6) (McKinney Supp 1983). "'Person' meams amy corporation, fimm,
partnership, association, trust, estate, one or more individuals, and any unit of
government or agency or subdivision thereof, including the state”

403. 1d $26-0703(5) (MKimmey Supp 1983).

404. 1d § 24~0901 (McKirmey Supp 1963), ikt not exempring local govermmemt operations
of, or leasirg for, shellfishing (an activity confined to tidal waters).

110



regulation, and the exemption of “shell-fishing” and "aquaculture.405

Tn a major departure from the Tidal Wetlands Act, the state defers
to local regulatory jurisdiction in granting to each local government
{(defined as including a city, town, village or county) the option to
adopt and implement a "freshwater wetlands protection law or ordinance
in accordance with” the Act.406 Upon the failure of a city, town or
village to legislate, by the time the Department of Environmental
Conservation files the applicable freshwater wetlands map, or by
September 1, 1977, whichever is later, "it shall be deemed to have
transferred the function to the county.

A local freshwater wetlands protection ordinance or law may not "be
less protective of freshwater wetlands or effectiveness of
administrative and judicial review, than the procedures set forth™ in
the Freshwater Wetlands Act, nor may it affect the activities exempted
by the Act (including the “aquaculture” exemption).z‘ 8 The modifying
reference to "procedures” reflects the fact that the Act does not
expressly prescribe minimum standards for freshwater wetlands
development, though some standards could be inferred from the Act's

405. Td § 24-0701(1,2,3) (McKinney Supp 1983). The definftion of “aquiculture”
(sic) in the commissioner's regulations settirg forth permit requirements is the same as
his definition of "aquculture” for the purposes of the Tidal Wetlands Act. & NYCRR
§ 663.2(c) (1980). See texr accompenyirg note 385 suxa

406. Errirormental Conservation Law § 240501 (McKimmey Supp 1983) The defimition
of local law is found in § 24-0107(4) (McKinney Supp 1983). A coumty local law or
ordinance adopted under the Act may not apply to areag within the bamdaries of any city,
town or village which has adopted its own freshwater wetlamds law or ordinance. Id The
Commissioner of Euvirommental Conservation “by rule, may exempt from local
implementation . . . thome freshwater wetlands which, by reason of their size or special
characteristics of unique emvironmental value or by reason of common characteristics, are
appropriately administered pursuart to this article by the department [of Ervirommental
Conservation] alone” Id § 24-0505 (McKimey Supp 1983

407, 148 246~0501Q) (McKinnevy Supp 1983) A city, town or village may volunteer to
transfer the functimn to the county or the Department of Envirommental Comservation if it
certifies that "it does mot possess the technical capacity or the mrocedures effectively
to carry out the requirements” of the Act. Id § 24-0503(1) (McKimney Supp 1983) Or if
the commissioner makes such a finding he may supersede the local government and have the
department exercise the function or transfer it to the comty Id subd 2. Tt wouldd
appear that elther event could take place beyond the imitial option period.

408, Id § 24-0501(2) (McKimey Supp 1983).
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409
broad definition of activities subject to regulation. In any case,

the Act explicitly reserves to local authority the regulation ¢
freshwater wetlands not designated as such on the maps a<.1‘0pted by the
Connissioner of Environmental Counservation; the Act "shall not be
deemed to remove from any local governaent any authority pertaining to
the regulation of freshwater wetlands under the county, gemneral city,
general municipal, municipal, municipal home rule, town, village, or any
other law";%ll and the Act provides that “fo]n any land that i1s being
developed pursuant to a planned unit development ordinance or local law
where freshwater wetlands are to remain as open space, development
activities shall be permitted {n areas contiguous to such wetlands if
tha local government affirms that such activities will not despoil said
wetland."!’&

C. Coastal Erosion Hazard Areas

New York's Coastal Ercsion Razard Areas law,f'l3 given the short
title Zf (and to be referred to here as) the Shoreowner's Protection
Act,*l% yas enacted in 1981 to identify "erosion hazard areas” and
regulate development or other activities in them "to protect natural
protective features or to prevent or reduce erosion impacts.” 13 The
gtatute’s definition of "erosion hazard area” Includes “"those areas of
the coastline” (a) which are “determined as likely to be subject to

409, 1d § 24-0701(2) (McXimmey Supp 1983), similar to the listing in the Tidal
Wetlands Act coumterpart provision; see note 382 supra. Part 663 of the commissioner's
regulations uder the Act establishes standards poverndng the issuance of permits by the
Department of Envirommental Conservation. 6 NTORR § 663.1(a)}3) (1980). The regulations
do ot contain etandards governirg the isaumnce of permits by local povernments.

410, Td § 24-0507 (McKinney Supp 1983).

411. 1d § 260509 (McKimey Supp 1983) Though the section is somewhat ambiguous on
the point, the laws referrad to here would seem to include penerally phrased state zowing

and other land use comtrol enabling provisions, not just those (if any) expressly
referrirg to freshwater lamds. ’ ( 'ﬂy

412. 1d § 24-0701(B) (McKinmey Supp 1983). This provision and the prohibition
against local tampering with the statutory exemptions indicate the existence of sone

minimam standards to be followed by local wetlands
protect ion gorermments in their fredshwater

413, Fnvirommental Conservation Law

added by 1981 NY Laws ch BAL. » B 30101 et oo ( Supp 1980)
4l4. 1981 WY Laws ch 841, § L See
1982 o 184 oote following section 34~0101 in McKinney Supp

415. Fovirommental Conservation Law § 34-0102(1,2) (McKinney Supp 1983)-
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erosion within a forty-year period,""‘lf’ or which "constitute natural
protective features, the alteration of which might reduce or destroy the
protection afforded other lands against erosion, or lower the reserves
of sand or other natural materials available to replenish storm losses
through natural processes.” 1

The term “"coastline” means “the lands ad jacent to the state's
coastal waters, including lakes Erie and Ontario, the St. Lawrence and
Niagara rivers, the Hudson river south of the federal dam at Troy, the
East river, the Harlem river, the Kill van Xull and Artbhur Kill, Long
TIsland sound and the Atlantic ocean, their connecting water bodies,
bays, harbers, shallows and m.m:'ahes."'{“L

The Commissioner of Enviromnmental Comservation, in cooperation and
consultation with the concerned governments, Is char&ed with the task of
identifying and wapping ercsion hazard areas.? 9 Following the
completion of prescribed hearing procedures and designation of the
areag, and within six months from the filing of the area maps with the
clerks of the regpective cities, towns,42 or villages in which the
areas are located, the clerk of each such local government aust "submit
to the commissioner an erosion hazard area ordinance or local law
applicable to that portion of such area located within i{ts
jurisdiction.” 2l +ghe local ordinance or local law is subject to the
Commissioner of Environmental Conservation's certification of

.consistency with minimum standards and other regulations promulgated by
him under the Shoreowner's Protection Act.422 e 18 required to revoke
his certification if he determines that the local government “has failed
to adminigter or enforce such ordinance or local law to adequately carry

416. 1d § 34-0103(3Xa) (McKirmey Supp 19831 The definition preacribes the method
for determinirg the fnland boundaries of such areas.

417. Id, subd 3(b).
518. 1d subd 4.

419, 1Id § 340104 (McKimmey Supp 1983).

420, For the prposes of the Shoveowner's Protection Act, the jurfsdiction of a town
1s limited to that portion lylrg outside the area of amy incorporated village. Id § %
01B(7) (McKimey Supp 1983)

421, Td § 34-0105(1) (McKinney Supp 1983).

422. Td. Provisions are made for extension of the six months period, public
notification amd review, amd the submission amd review of amendments, and revocation of
the commissioner's approval for failure to adequately aimfnister the local legislation.
Jd subds 2-4  Section 34-0108 (}&Ximy&:ppl%);tesc.ﬂhesmmimnatandﬂdsdm
commissioner must follow in issulrg rules and regulations under the Act.
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out the purposes and policies” of the Act.423

The Act expressly disclaims any intent to confer new regulatory
powers on the local governments, except to validate the limiting of the
regulations to _the portions of thelr jurisdictions within the erosion
hazard areas.’ Thus the local governments are expected to resort to
thelir existing zouing, subdivision control, site plan approval, or other
police powers.

It will be noted that the Shoreowner's Protection Act differs from
the Tidal Wetlands Act in making local regulation mandatory rather than
voluntary. Accordingly, in following the Tidal Wetlands Act scheme of
turning to higher jurisdictions upon the failure of local govermments to
assuwe the responsibility, the Shoreowner's Protection Act requires the
county to adopt and enforce an erosiaon hazard area local law if a city
(other than New York City) or any town or village fails to adopt the
regulations in time or its submission is disapproved. 5 Por that
purpose, the counties are granted the same regulatory powers the
succeeded clty, town or village possesses. In the event the
commissioner revokes his approval of the program of a city {(other than
New York City), town or village, he may require the county to administer
and enforce such lower unit's erosion hazard ordinance, or the
commissioner may hinself assume that responsibility.427

If New York City, or a county designated to take over from a Jlower
"unit that fafiled to have a program approved, does not itsalf make a
timely submission of an erosion hazard area local law, the Commissioner
of Environmental Conservatiom is retiuired to 1sgue and enforce his own
regulations in the affected area. 28 1, the event he revokes hils
designation of a county to administer and enforce the erosion hazard
area legislation of a city, town or village whose awn approval has been
revoked, or he has chosen to administer and enforce the legislation of

623. Td § 34-0105(5).

424, Td § 34-0105(1) (McKirmey Supp 1983).

425. 1d § 34-0106(1) (McKimmey Supp 1983). 'The procedures for comty action are
similar to those prescribal for the citles, towms amd villages, including the six months
deadline. The displaced city, town or village may nevertheless enforce other laws within
the erogion hazard area, if consistet with the county's erceion hazard area local law.
Td subd 5.

426. 1d.

427. 14 subd 7(a), ad § 34-0107(3) (McKimey Supp 1983} Te commissioner shall
reinstate the approval if and when he is satisfied that the lower unit can perform

adequately. § 34-0106(7Xb) (McKimmey Supp 1983)
428, 1d § 34-0107(1) (McKinney Supp 1983).
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the lower unit whose approval has been revoked, the commissioner wust
assume the responsibility for such administration and enforcement.429
Though the statute appears to be silent an the consequences of a
revocation of the commissioner’s approval of the New York City program,
the commissioner™s regulations assume that upon such revocation "he will
exercise jurisdiction over the issuance of erosion area permits”
there.%30

The regulations of the commissioner must meet minimum standards set
cut in the Act. These wandate the inclusion of standards and criteria
providing for minimum setback requirements "taking into consideration
recession rateg, the useful life of the proposed structure, and the
protection afforded by natural protective features and existing erosion
protection structures”; regulation of development to prevent any
measurable increase in erosion at the site, "and minimize adverse
effects on natural protective features, existing eroslon protection
structures or natural resources, such as significant fish and wildlife
habitat™; and standards for the construction of erosion protaction
structures, or for restoration and stabilization activities. 31 The
commisgioner’'s rules and regulations must also prescribe procedures for
appealing from the desigpation of erosion hazard areas, subject to
limits set out in the Act, 32 and procedures for granting variances from
the standards under circumstances spelled out in the Act.

Where the Commigsioner of Environmentzl Conservation has issued
regulations to be administered by him in any erosion hazard area, "any
persen proposing to undertake activities or development sgbject to such

429. 1d subd 3.
430. 6 NYCRR § 5054 (1983)

431, 1d § 34-01083) (McKimney Supp 1983)
432, Id subd 2,

433. 1d subd 4 The applicant for a varimmce must demonstrate "practical dHfficnlty
or umecessary hardship,” terms given extensive juxdicial interpretation in csses applying
similar provisions of zoning laws. The applicant must satisfy statutory criteria,
including a showing that vhere public fudds are to be used in the proposed development
“the public benefits clearly outweigh the lorg-rarge adverse effects; "m0 reasomsble
prudent alternative site is available™; the project incorporates measures to mitigate
adverse impacts on natural systems™; "the development will be reasomably safe from flood
anl erosion dmmape™ and the variance “will be the minimmm necessary to overcome the
practical Hfficulty or wmecssssry hardship”
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regulations shall obtain a permit” from him.?3% fThe act's definition of
the term “"person” includes both private and public entirfes.*35 The Act
does not include a similar requirement for the administration-: of
wunicipal erosion hazard area ordinances or local laws, but they would
probably establish a permit system in any cage 3

The Act does not define the types of developers subiect to
municipal erosion hazard area ordinances or local laws. It does not use
the term "person” in the provisions relatinsg to local legislation. The
Act does deal with the question of applicability of such leocal
legislation to govermment land development in a limited way. Section
34-0108(5) says that notwithstanding the Act's delegation of regulatory
power to local goveraments, "in the cage of any department, bureau,
commission, board or other agency of the state, or any public benefit
corporation, any member of which is appointed by the governar, a permit
shall be obtained from the [Department of Environmental Conservation]
+ « « provided, however, in cases where there is a local law or
ordinance in effect the commissioner shall make a finding prior to the
1ssuance of the permit that the conditions of such local law or
ordinance have been met, insofar as such conditfons relate to the
etandards and criteria adopted” under the Act.?

The question remainas whether the 1ocal laws and ordinances
certified under the Act can reach municipalities or local public benefit
- corporations (whose governing body does not include an appointee of the
Governor). We have noted that the local governments are expected to
exercige their existing zoning and other police powers in implementing

434. 1d §34-0109(1). The section preacribes procedures governfirg applications for
permits, amd their review amd disposftion by the commissioner (subds 2-3). In addition,
the Uniform Procedures Act, fousd in article 70 of the Povirommentzl Conservation Law
(McKinney Supp 1983), i3 applied here.

435. Id §34-0103(9): “'Person’ shall mesn any individual, public or private

corporation, political subdivision, government agency, partnership, association, firm,
trust, estate or any cther legal entity whatacever.”

436. The Commissiomer of Eovirormental Comservation assumes this, In prescribing
requirements for the submission of & local progrem for his certifieation, his regulations
state that the form of application must contain a "description of the local govermment's
adainigtrative capacity to administer its local program including a step-hy-step
discuesion of how a local permit application will be processed.” 6 NYCRR § S0S.16(b)4)
(1943).

437. McRinney Supp 1983. ‘this tracks the definition of “State agency” found in
section 34-0103(10% Ifiuagivmmitisdec.idadmatamnicipaldevﬂoperis
subject to 2 local erceion hazard area ordimance or local law, it i3 not clear whether
section 34-0108 exewmpts a state agency fram obcaining an additional permir from the local
wmit, g0 lag a8 the agency demonstrates to the state commissiomer that it has complied
with the local stamdards,
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the Act.*3% wWe conclude that the issues regarding the possible immunity
of government agenclies from zoning, discussed above, are pertinent here

to that extent.
D. Flood Flain Control Areas

As a prerequisite to recelving various types of federal fimancial
assistance, local governments designated as being threatened with
special flood hazards are required to participate In the national flood
insurance program.&3 Qualification for participation in the national
program requires the adoption of adequate local land use contrels,
through the exercise of existing municipal pcwermﬁéo The State
Department of Environmental Conservation must develop flood hazard
regulations, meeting federal standards, for municipalities that are
required, but falil, to adopt then. L 1f a local government fails to
qualify for participation in the national program, or 1if 1its
qualification has been revoked, the Commissioner of Enviroumental
Conservation may himself promulgate and administer the necessary flood
hazard'regulations.a The coumissicoer has adopted rules and
regulationsﬁggverning the discharge of his responsibilities under these

provisions.

State agencles are expressly required to "take affirmative action
to minimize flood hazards and losses In connection with state—owned and
state~financed bulldings, roads and other facilities, the disposition of
" state lands and properties, the administration of state and state-
assisted planning programs, and the preparation and admipistration of
state building, sanitary and other pertinent codes."4% The state
agenclies are required to take gsuch affirmative action in connection with
the "siting, planning, counstruction and wmaintenance of such facilities
and the administration of such programsﬁéﬁs The statute implies that
the Commissioner of Environmental Conservation 1Is to review “potential
flood hazards at proposed construction sites of state, and state-

438. See text accompanying note 423 supra.

439. 42 USC §§ 400L et seq (1983).

40. Fovirormental Conservation Law 8§ 36-0101, 36-0103(1) (McKimmey Supp 1983
W1, Td § 36~01070) (McKimey Supp 1983)%

442, 1d § 360109 (McKinney Supp 1983).

443. See 6 NY(RR Prs 500-501 (1982).

44, Enviroomental Conservarion Law § 36-0111(1) (McKimmey Supp 1982)

445, 1d.
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financed facilitieg. 446

The statute says that it shall not affect the validity of local
flood hazard regulations, "provided, however, that where a flood hazard
regulation has been promulgated by the commissioner™ in the case of nom
qualification by a local goverament, “such regulation shall also
apply.” This provision does not declare whether either the state or
local regulation prevails in the event of inconsistency 1in their
respective provisfons. A court would probably hold that the state
tegulations would prevail; otherwise the grant of authority toe the
Commissioner of Environmental Conservatfon to act in lieu of the nom=
qualifying municipality might be rendered ineffective.

E. Waterfront Revitalization Areas

In 1981 the New York legislature added article 42 to the FExecutive
Law, entitled "Waterfront Revitalization and Coastal Res«mrces,"z‘l‘8 to
promote the development of the state's coastal areas arnd, to that end,
enable the state to participate in the national coastzl zone management
pTogram. The Waterfront Revitalization and Coastal Resources Act is
not itself a regulatory measure. Its purpose is to support positive
programs for development of the gtate's coastal areas, to "achieve a
. balance between economic development and preservation that will permit
the beneficial use of coastal resources while preventing the loss of
living marine resources and wildlife, dimdnution of open space areas or
public access to the waterfront, shoreline arosion, impairment of scenic
beauty, or permanent adverse changes to ecological systems”; encourage
port and harbor development; "conserve, protect and where appropriate
promote commercial and recreational use of fish and wildlife resources"”;

446. Td subd 2. & see the commissioner's regulations governing such review, in 6
NYCRR Pt 502 (1982

47, 1d § 36-01152) (McKinney Supp 1983).

448. 1981 NY Laws ch B4D, Executive Law §§ 910 et seq (McKimey 1982). The article
i3 known as the “Waterfroot Revitalizatim smd Coastal Reswroes Act.”

49. Pursznt to the Cosstal Zone Management Act of 1972, 16 USC §§ 1451 et seq
('1976),t}eprincipalobjeaafﬂ\imnmprwitfederalﬁmmmaidofappmwd
state coastal manggement programs, New York's particimtion was endorsed by federal
approval of the New York Coastal Management Program in 1982. See United States
Depoartment of Commerce, Final Eoviroomental Tmpact Statement and the New York Coastal
Management Program, prepared by the Office of Coestal Zone Mmnagemert, Narirnal Oceanic
mmmwdmmmmmmmmﬁ
Smte(&mstlﬂ)(dxedmfmrmﬂeﬂewYoﬂtComtalethmgmml The
emactaent of the Waterfront Revitalization and Coastal Resources Act and Shoreowner's
PrmectimﬁwminﬂtmcedbyﬁewYak‘sdesiqumljfyfcrmtipatiminﬂﬁ
federal program.
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"encourage and facilitate public access for recreational purposes”;
"ninimize damage to natural resources and proparty from flooding and
erosion”; "encourage the restoration and revitalization of natural and
manmade resources”; "encourage the location of land development in areas
where Infrastructure and public services are adequate”; "conserve and
protect agricultural lands”; "assure consistency of state actioms and,
where appropriate, federal actions, with policies within the coastal
area, and with accepted waterfront revitalization programs™; “cooperate
and coordinate with other states, the federal government and Canada to
attain a consistent policy towards coastal management”; and “encourage
and assist local governments in the coastal area to use all their powers
that can be applied to achieve these objectives."4

The “"coastal area” covered by the Act includes "(a) the state's
coastal waters, and (b) the ad jacent shorelands, including landlocked
waters and subterranean waters, to the extent such coastal waters and
adjacent lands are strongly influenced by each other . . . 43 The
definition of “coastal waters” includes the same water bodies listed in
the definition of "coastline™ in the Shoreowner's Protection Act.
The inland boundaries, intended “only to encompass those shorelands, the
uses of which have a direct and significant impact on the coastal
waters,” are established and mapped by the office of the Seeretary of
State.453

The objectives of the Act are to be achieved mainly by local
governments through their preparation and implementation of waterfront
revitalization programs for the coastal areas within their
jurisdictions. 1Incentives for the preparatiom, and obtaining the
Secretary of State's approval, of local programs are provided in the
form of financial assistance and other benefits. Although the Act dees
not itself grant local governments land use control powers, it is bound
to stimulate the use of their existing powers, including zoning, to

450. Fxmetive Law § 912 (McKimey 1982).

451. Id § 911(1) (McKimmey 1982)

452. Id subd 3; and see text accompenying tote 418 eupra.

453. 1d, subd 1, and § 914 (McKirmey 1962)-
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regulate waterfront development within their program areas.*5% 1n
exercising 1ts regulatory powers in an attempt to win approval of its
program a local government must satigfy the Secretary of State (and he
must fiad) "that the program incorporates each” of a list of objectives
"to an extent commemsurate with the particular circumstances of that
local government. In describing a full range of activities normally
competing for onshore and offshere space, the statute lists, among other
items, the "facilitation of appropriate industrial and commercial uses
which require or can benefit substantially from a waterfront locatien,
such as but not limited to waterborne transportation facilities and
services, and support factlities for commercial fishing and

aguaculture.'456

The requirement that an approved local government watarfront
revitalization program incorporate sach of a number of specified types
of activities, 1including aquaculture, "to an extent commensurate with
the particular circumsatances of the local government,” highlights,
rather than resclves, cthe problem of competing uses. If a local
government were to find, and the Secretary of State were to agree, that
aquaculture is just one of a number of competing uses apprapriate for a
given location, as well for the community as a whole, that might satisfy
the statutory requirement of being "commensurate with the particular
circumstances,” whether or not aquaculture were selected as a permitted
use for the location.

However, the statute would appear to strengthen the position of a
developer seeking to gobtain a zoning classification for his land ag a
site for aquaculture facilities; and would make it difficult under most
circumstances for a aunicipality with extensive coastal areas along
waters congenial to aquaculture to ban aquaculture entirely from its
jurisdiction. The landowner or leageholder applying for zoning approval
could point to the statement, in the specific Waterfront Revitalizationm
Guidelines relating to commercial fishing, that Department of State

regulations have been develaped which require that, to be
approved, a local waterfront revitalization Program must

454. To obtadin state approval amd thereby qualify for benefits provided by the Act, a
local govermment wmst follow guidelines to be prepured by the Secretary of the State,
puldelines requiring that the local govermment identify “the uses, public and privare, to
be accommodatal in the waterfroot area” Exemtive Law § 915(4)b (McKimey 1982). The
secretary's guidelines state that in identifying tedmiques for implementing its proposed
program a local govermment should indicsts the means of implementation, including “review
procechres, . . . land use controls and other ordinances.” Guidalines for Local
Waterfront Revitalization Programs, Pt 1, Ceneral Guidelines 4(a), found in Appendix B of
the New York Coastal Management Program at B-9 (cited hereafter as Waterfront
Rewitalizarion Guidelines).

455. Td subd 5

456. 1d (emphasis added).
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be commensurate with the following pelicy:

Further develop commercial finfish, shellfish and
crustacean resources in the coastal area by:

1. encouraging the construction of new or improvement
of existing on-shore commercial fishing facilities;

2. increasing marketing of the State's seafood
products; and

3. maintaining adequate stocks and expanding
aquaculture facilities. Such efforts shall be made Iin a
manner which ensuregs the protection of such renewable fish
resources and considers other activities dependent on
them.

The Waterfront Revitalization Guidelines for commercial fishing
alse state, in part:

A . . . major opportunity for involvement by local
governments in commercial fishery resource development is
in the area of aquaculture. Today the market demand for
aquaculture products (e.g., clams, oysters, striped bass)
far outstrips curremnt production of these high value
seafood pr?ducts.

Municipal zoning regulations can be used to provide
increased utilization of commercial fin and shellfish.
Marine commercial zones can be established in areas where
such faci{lities as marinas, commercial docks, and fish
processing plants would be appropriate. Such zoning would
reduce competition for dock space between sport and
commercial fishermen, and hemce reduce the access problem
for commercial fishing activities.

A municipality’'s treatment of this policy would be
considered adequate if: (1) the comamunity has
realistically assessed the potential for commercial

457, Waterfront Revitalization Guidelines, Pt 2, Specific Guidelines, New York
Waterfront Revitalization Program, Appendix B at B-43 The quoted matter is taken from
provisions of the regulations setting out policies with which state agerxy decisions must
be comsistent. 19 NYCRR § 6003, 6005(b)(3) (1982). See text accompanyling notes 459-61
infra.
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fisheries development in its area of jurisdiection,
(2) identified a practical and meaningful role it could
play in promoting commerctal fishery development,
(3) identified a means of funding this development effort,
(4) made adjustment as needed in its zoning code to
provide for such activities alonmg i{ts waterfront and
{(5) prevented incompatible development ad jacent to
existing on~shore support facilities which might
ultimately force the future dislocation of that facilitw“ss

One of the benefits of approved waterfront revitalization programs
is the requirement of state consistency with local program decisions.
The Act instructs the Secretary of State to "examine programs operated
by state agencies which may have the potential to affect the policies
and purposes of an approved waterfront revitalization prc:-grem:,"“‘59
ineluding “"programs which involve issuance of permits, licenses,
certifications and other forms of approval of land use or development,
the provision of grants, loans and other funding assistance which leads
to or influences land use or development, directly undertaken land use
or development and planning activities.” Within 60 days after he
approves a local program the secretary is required to notify state
agencies of their respective identified actions.*60 The "state agency
program action so identified shall be undertaken in a manner which is
consilstent to the waxzimum extent practicable with the approved
waterfront revitalization program.

The granting of an aquaculture lease hy the state Commissioner of
General Services or Department of Environmental Conmservation would not
fit squarely into any of the statutory categories of "permits, licenses,
certifications and other forms of approval of land use or development,”
or "directly undertaken land use or development.” However, consistency
of such leasing with local programs may be compelled indirectly through
the requirement that "[a)]ctions directly undertaken by state agencies
within the coastal area, including gramts, loans or other funding
assistance, land use and development, or planning, and land tramsactions
¢hall be consistent with the applicable coastal policies of this

458. Waterfromt Revitalizatiom Guidelines Pt 2, New York Waterfroot Revitalizatiom
Program, Apperdix B at B-44.

459, Executive Law § 916(1)a (McKimey 1982).
ml Id.

461. Id subd lb. Similarly, section 915(B) of the Act (McKirmey 1982), which
authorizes the local programs, says, In part: “Subsequent to approval of the local
progran by the secretary, state agency actions dhall be consistent to the msximm extent
practicable with the local plan”
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article."¥62 and section 600.3 of the secretary's regulations requires
that the same state activities == including land transactions == “he
congistent with the applicable coastal policies set forth™ in the
regulations.&63 In addftion, for the purpose of the regulatioms
governing state actions generally, the secretary defines "permit” to
include a "permit, lease, license, certificate or other entitlement for
use or permission to act that may be granted or issued by a state
agency.“éﬁa The granting of a lease 1z a land transaction. A local
program, which must also be consistent with the Act’'s coastal
policies, 5 might favor one or more coastal policies incompatible with
aquaculture.

It should be noted, however, that the state consistency provisions
of the regulations are net as firm as they would appear from a reading
of the provisions quoted above, in view of the "maximum extent
practicable” modifier in the governing statute. Section 600.4(3) of the
regulations, describing the manner of initial review of state agency
actions, states that once it has been determined that a proposed acticn
has satisfied environmental impact assessment Tequirements,

where the action is iu the coastal area within the
boundaries of an approved local waterfromt revitalizatien
program area, and the action 1s one identified by the
secretary pursuant to section 916(1)(a) of the Executive
Law, a state agency shall . . . file with the secretary a
certification that the action will not substantially
hinder the achievement of any of the policies and purposes
_of the applicable approved local waterfront revitalization
program and whenever practicable will advance one or more
of such policies. If the action will substantially hinder
the achievement of any policy or purpose of the applicable
approved local Waterfront Revitalization Program, the
‘state agency shall instead certify that the following
three requirements are satisfied: (1) no reasonable
alternatives exist which would permit the action to be
taken In a manner which would not substantially hinder the
achievement of such policy or purpose; {(ii} the action
taken will minimize all adverse effects on the local
policy and purpose to the extent practicable; and (iii)
the action will result in overriding regional or statewide
public benefit. Such certification shall constitute a

462, Frecutive lLaw § 919(1) (McKimey 1982) (emphesis added)

463. 19 NYCRR § 600.3(2) (1982} Section 6005 of the regulations reiterates the
coastal policies emmciated in the statute,

464. Td § 600.2(g) (1982).

45. BExecutive Law § 915(3) (McKimey 1982).
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determination that the actiom is consistent to the maximum
extent practicable with the approved local Waterfront
Revitalization Program as required by Executive Law,
article 42.466

The state agency consistency requirement raises some questions.
One is answered by the statute itself, in declaring that notwithstanding
the consistency mandate "nothing in this article shall be construed to
authorize or require the issuance of any permit, license, certification,
or other spproval or the approval of any grant, loan or other funding
assistance which 1is denied by the state agency having jurisdiction,
pursuant to other provisions of law or which is conditioned by such
agency pursuant to other provisiouns of law until such conditions are
met.*467  Note that here the words “or other approval,” if not construed
as being limited by the specifics of the companion conzglstency
provisions of section 916(1)(a), could be fhterpreted as including the
appraval of an application for an aquaculture lease. This means that if
a local plan were to create a zoning district in which aquaculture
facilities are permitted, the comsistency requirement would not compel
the state agency to grant a lease to every applicant.

Another question takes us back to the discussion of the unsettled
conmon law on the subject of possible zoning immunity of an aquaculture
ause on underwater land leased from the state. TIf a court were othervise
fnclined to grant immunity on the ground that the lessee is serving a
state purpose, would the state consistency mandate in the Waterfront
Revitalization and Coastal Resources Act change the result? The
inmunity would undoubtedly be deemed to have been 1ifted by the Acts
that was the very purpose of the consistency provision.

Conversely, if the statute governing the state leasing for
aquaculture expressiy subjects the leased property to municipal zouning
regulations, would {t be qualified by the maximum practical extent
modifier of the consistency provision of the Waterfront Revitalization
and Coastal Resources Act? Resorting to that Act, could the state
agency ignore the zoning restrictions om the basis of a showing it was
not feasible to abide by them as a practical matter? We do not find in
the Act any evidence of a legislative inteant CO so alter the provisions
of the existing laws subjecting state activities to local land use
controls. :

However the consistency clause be comstrued with respect to state
grants of leases, it is doubtful that it could be extended to require
that grants by Suffolk county of ghellish leases Iin Gardiner's and the
Paconic bays be similarly subject to land use controls of a town with an

466. 19 NYCRR § 600.4(c)(1-3) (1982).

467, Executive Law § 915(8) (1982
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approved waterfront revitalization program.468 The state ceded all of
its rights in these bays to the county, to be used by the county for
leasing for shellfish cultureﬁﬁg Although it could be argued that the
cession was to serve a state purpose, and that conditiomns for exerclise
of the county's authority over the bays left some kind of reversionary
interest In the state, we doubt that this would qualify Suffolk county
as a "state agency” for the purposes of applying the consistency
provisions of the Waterfront Revitalization and Coastal Resources
sct.t7 When referring to counties or other municipal units that Act
uses the term "local government.” Had the legislature intended to
embrace neighboring, overlapped, or overlapplug local governments in the
consistency provisions it is reasonable to assume it would have done so
explicitly, by ordaining comnsistency in the actlons of "state agencies”
and "local governments.”

468, T.g,, 1f the Town of Southold, whose jurisdiction embraces parts of these bays,
were to attempt to regulate uses of the underwater lands of the bays.

469, See text accompanying notes 302-04 supra.
470. The Act defines "State agency” as meanirg “any department, baresm, commissiom,
board, public authority or other agency of the state, including any public benefit

corporation any mewber of which is sppointed by the goverror.” Executive Law § 911(%)
(McKinney 1982).
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VI. Pervasive Envirommental Impact Assessment Requirements

Federal and state legislation establish mechanisms for the
agssessment of the environmental impacts of governmental activities,
including government approvals of activities of private parties, that
apply to the siting of aquaculture operations. Tt would serve no useful
purpose here to summarize and analyze the pertinent statutes,
implementing regulations, and procedures. They are lengthy and
complicated. We do no more here than spot particular features of New
York's environmental impact assessment law with special implications for
aquaculture development.

The State Environmental Quality Review Actd7l (SEQRA) requires all
agencies, defined as including state and local goverment agencies and
public benefit corporations, public authorities or commissions, and
other political subdivisions, to prepare or have prepared "an
environmental impact statement on any action they propcge or approve
which may have a significant impact on the environment.” Rules and
regulations adopted by the Commissioner of Environmental Conservation
under SEQRA establish the c¢riteria for determining whether various types
of proposed actions may have a significant lapact on the environment,
hence require the preparation of the statements.

The SEQRA regulations classify "listed” actions that may or may net
have a significant effect on the environment, hence may or may not
require the preparation of an ewvironmental impact statement. There are
two types of listed actlons. Type I actions are those "that are more
likely to require the preparation of [environmental impact statements]
than those not so listed {i.e., unlisted actions),” though the “Type I
list 13 not exhaustive of those actions that an agency may determiane
have a significant effect or the environment.” Type 1T actioms are
thase “which have been determined not to have a significant effect on
the environment,” so "do not require envirommental impact statements or
any other determination or procedure under”™ these regulations.*’® “gach
agency may adopt its own Type 11 list, provided i1t finds that each of
the actions contailned on 1t: (1) 1s no less protective of the

471, Exvirommental Conservatiom law art 8 (McKirmey Supp 1983), enacted by 1975 NY Laws
ch 612,

472, 1d § 8-0105(1-3) (McKimey Supp 1983)
473, Td § 8-0109Q2) (McKinmey Supp 1983).

476, Id § 8-0113(2) (McKinmey Supp 1983). ‘The rules and regulations are found in 6
NYCRR 8§ 617.1 et odq.

475, Id § 617.12 (1978),

476. 6 NYCRR § 617.13 (1582)
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environment than the” itews in the Type IT 1ist; and "(2) will in no
case have a significant effect on the enviroaoment based on the criteria”
established in or under regulations.*’’

It is {mpossible to predict whether the granting of an aquaculture
leagse by the state or a municipality or the building of a structure
housing a hatchery or used for processing or other aquaculture
activities would be clasgified as a Type I action, 90 as to vtequire an
environmental impact statement, without knowing all the circumstances,
particularly the facts relating to the scale of the project. It would
be a Type I action if a rezoning of 25 or more acres were required and
the use were characterized as "industrial or commercial” and were
located in an existing “residential or agricultural”™ zoning
di:v.t:rir:l:;“-"B or if gome other kind of zoning change were required for a
nonresidential use meeting or exceeding oce more “thresholds” specified
in the list. Potentially pertinent thresholds include "the physical
alteration of 10 acres”; the "use of ground or surface water In excess
of 2,000,000 gallons per day"™; "a facility with more than 100,000 square
feer of gross fleor area,” in a city, town or village with a populatiom
of 150,000 or less, or with more than 240,000 square feet in such
municipalities with larger populations; a facility within specified
historic buildings or districts; and an action exceeding 257 of any
other specifled thresholds "occurring wholly or partially within or
substantially contiguocus to any publicly cwned or operated parkland,
recreation area or designated open Space.""“ 0 If no thresholds are
applicable the actlon is classified Type I if it "takes place wholly or
partially within, or substantially contiguous, to any Critical
Environmental Area designated by a local agency pursuant to section

477. 1d; and see b NYCRR § 617.13(b)(1,2) (1982).

478, 1d § 617.12(2X1) (978 See Newton, Aquaculture: Fmeyging Issues of Law and
Policy, 2 NY Sea Grant L and Policy J 46, 51-60 {1978}, for a discugsion of case law
determining whether or mot “sgricultwre” includes “aquaculture™ 4in various contexts; in
particular, his summary of an unreported case, Glemon v Mayhill (Sup Ct, Suffoik Co,
October 17, 1977), holding that a finfish hatchery was not a permitted use within the
meaning of the term “commercial agricultural operation” in the Town of Fast Hampton zoning
ordinance. Whether or mot the term “agriculture” as used in the SHRA regulations would
be construed as embracing particular aquaculture activities is open to question We have
moted that in other legislation and regulations relatimg to coastal land uses specific
reference is made to “agquaculture.” “ See text accompanying note 381 supra (Tidal
Wetlands Act), and notes 444 and 446 supra (Waterfront Revitalization and Coastal
Resources Act) The regulatiors under the Freshwater Wetlands Act contain separate
definitins of "agriculture” and Taquiculture” (sic), 6 NYCRR § 663.2(c)e) (1990) (see
text accompenying note 405 supra).

479. 13 subd (B)(3).

480. Td subds (b)(6,9-10).
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617.4" of the regulal:iu:msl.f‘al

The Initial gtep of obtaining a site for agquaculture would come
within the Type I category, requiring an impact statement, 1f it
involved the "acquisition, sale, leage or other tramsfer of 100 or more
contiguous acres of land by a State or local agency.""sz This could
conceivably apply to large scale leases of underwater lands for
shellfish or seaweed cultivarion.

Type II actions, those determined not to have a significant
environmental impact, include some that might be pertinent to the sitng
of an aquaculture proiect under appropriate circumstances, such as: the
“"construction, mafntenance and repair of [agricultural) farm buildings
and structures, and land use changes consisteat with generally aceepted
principles of farming™ -— but only if the term "agricultural™ were
construed te include aquaculture; the "construction or placement of
miner structures accessory or appurtenant to existing
facilities . . . not changing land use or density™; “"inspections and
licensing activities relating to the qualifications of individuals or
buginesses to engage in their business or profession”; and "license and
permnit renewals, where there will be no material change 1a permit
conditions or the scope of permitted activities.

The criteria or “indicators™ set out In the regulations for
determining “"whether a proposed Type I or unlisted action may have a
significant effect on the environment” appear to weigh the balance on
the side of gignificant Iimpact when applied to aquaculture projects.
They include, among others, (a) "a substantial adverse change 1in
existing air quality, water quality or nolse levels”; (b) "a substantial
increase in seclid waste productionm; a substantial increase In potential
for erosion, flooding or drainage problems™; (¢) "the removal or
degtruction of large quantities of vegetation or fauna; substantial
interference with the movement of any resident or migratory fish eor
wildlife species; impacts on a significant habitat area; or substantial

481. 1d subd 11. Section 617.4(j) authorizes a local agency, upon complying with
prescribed procedures, o "designate specific geographic aress within its boundaries as
critical areas of evirommental coocern,” If they have "an exceptionzl or unique character
coverirg one or more of the following (1) a benefit or threat to the publin health or
public safety; (2) a natural setting (e.g., fish and wildlife habitat, forest and
vegetation, open space and assthetics)k (@) social, cultural, historie, archaeological,
recreational or educational purposes; or (4) an Inherent ecological, geological or
hydrological sensitivity to charge which could be adversely affected by any change.”
(1983)

482. Td § 617.12(b)(4) (1978).

483. 1d § 617.13 (1982) See text accompamying note 478 apra, on the question vhether
"agriculture” might be deemed tp embrace “aquaculrure.”
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adverge effects on a threatened or endangered species of animal or
plant, or the habitat of such a speciles”; (d) "the creation of a
material conflict with a community's existing plans or goals as
officially approved or adopted”; {(e) "the impairment of the character or
quality of important historical, avcheological, architectural or
aesthetic resources or of existing community or neighborhood character”;
and (f) "a substantial change in the use, or intensity of use, of land
or other natural resources or in their capacity to support existing

uses."?

484, Td § 617.11 (19%2)
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VII. ©Statutory Treatment of Siting in
Special Situations: Some Analogs

Should law revisiom be coatemplated for clarifying the
relationships between the New York state and municipalities In the
tegulation of siting, the draftsmen can examine a number of different
approaches already taken by the ¥Wew York legislature in other similar
contexts.,

A. Expressg Walver or Grant of Tmmmity from Muonicipal Regulations

We have geen statutory provigions expressly subjecting to local
land use regulations state lands leased to private parties under
particular statutes.?83 soue statutes waive zoning immunity of state
agencies so ag to defer to municipal land vse control, but establish
special procedures for applylng local restrictions.*8®  otners may add
locational conditions to those imposed by municipalities.

Very few statutes categorically declare that governmental uses are
{immune from municipal land use controls. This is understandable. Were
the legislature to so provide In a few situations it would be vulnerable

485, See text accoummying note 284-85 supra (shorter term lesses under Public Lands
Law § 3[2]), ard note 286 supra {longer term leases under Public Lands Law § 3[4-a}) And
see gimilar provisions in the Highway Law § 10038) (McKinney 1979), companion to Public
Lande Law § 3(4-a); Multiple Dwelling Law 8§ 172(7), 275, 277, 281Q2), 3102Xc) (McKimey
1974 and 1983 Supp) Public Authorfties Law § 53309XD (McKinmey 1982); Private Housing
Finance Law § 83(5,6) (1976) and Public Pousing law § 123 (1955).

486, See Private Tomsing Finance Law § 26(5Xa) (McKinmey 1976), providing for the
submigsion of a proposed limited-profit housing company project for initial approval by
the local plamming commission (if amy), together with any needed, proposed zoning charges;
prescribirg voting and hearing requirements for approvals of the plaming commission and
local legislative body; and stating that the approval itself effects the zondng chamges.
Ami for similar procedures see id § 114 (McKimey 1976 and 1983 Supp) (redevelopment
company projects), and § 23 (McKimmey 1976) (urben redevelopment corporation projects)
amd Public Housing Law § 155 (McKirmey Supp 1983) (public housing authority projects) Cf
Highway Law § 10(39) (4cKimey Supp 1983), requiring the approval of municipal governing
bodies for the placement of paricdrg factlities to be used in conjunction with public
transportation systems planmed by the Commissioner of Transportation leaving open the
question whether such approval may be given despite the mumicipality's zoning
regtrictions,

487. See Frviroomental Comservation law §§ 27-1103, 27-1105{(f) (McKimney Supp 1983),
requiring the obtaining of a certificate of emvirommental safety and public necessity from
the Commissioner of Fovirormental Conservation for the emplacement of an industrial waste
treatment, storage and disposal facility, amd settirg out the criteria for passing an
applicatiors for the certificates, In addition to the requirement that the facility oot
"be contrary to local zonirg or lamd use regulaticns.”
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to the assertion that similar confirmation would be required te grant
such immunity in every other situation, calling for extensive revision
of state laws. However, express exemption of a state agency from local
controls in given situvations may be found where the local controls are
otherwise explicitly applied to state agency actions. 3ee, for example,
section 1266{11l) of the Public Authorities Law, providing that no
project of the Metropolitan Transportation Authority “to be constructed
upon real property therectofore used for a transportation purpose, or on
an igsubstantial addition to such property contigucus therete, which
will not change in a material respect the general character of such
prior tramsportation use, nor any acts or activities in comnection with
such project, shall be gubject to the provisions of” the Environmental
Conservation Law containing SEQRA, the Air Pollution Control Act, the
Freshwater Wetlands Act, or the Tidal Wetlands Act.*38 Explicit
provisions denying local regulatory power have also been necessary to
cover development activities normally subject to local jurisdictiom, as
in the case of a temporary suspension of local laws, ordinances or
regulations that may hinder state emergency disaster preparedness
actions.489 -

Express or implied confirmation of partial ifmmwunity from local
controls may also be found in statutes granting wmunicipalities partial
control over state agency projects. Examples will appear in the ensuing
discussion. The denial of local jurisdiction may also be articulated
where the activity, though operated under a state permit, would
otherwise be considered subject. to local regulation, as in the placement
of certain oil or gas drilling or storage facilities.*

8. Anthority To Override Local Regulations

1. Strate Agency Disregard of Unreasonable
Municipal Restrictions

One technique permits a state agency tc override a local regulatiom
bagsed on a standard presumably less restrictive than that normally

488, McKirmey 1982,

489. Executive Law §824(1) (McKimney 1982). But see id 8§ 23{(7)(c) and 28-a(3)
(MKimey 1982), providing that local recovery and redevelopmest plans, preparad for areas
in which a state disaster emergency has beem declared, chall inchide proposed new or
anended zonirg and other types of local ordinances.

490. Section 23-~0303(2) of the Fuovirommental Conservation Law, in the article
relating to state regulated mineral resmoee extraction, says that the prowisions of the
article “shall supersede all local laws or ordimmces relatirg to the regulation of the
oil, gas amd solution mining inductries; bt shall oot supersede local governments under
the real property tax law.” McKimmey Supp 1983, The supersession has been interpreted as
includirg local zoning regulations. Matter of Envircgas, Inc. v Town of Kiantone, 112
Misc2d 432, 447 NYS24 221 (Sup Ct, FErie Co, 1982)
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applied to private activities. For example, the statute goverming the
projects of the New York State Urban Development Corperation provides
that, after "consultation with local officials,” the corporation shall
couply with local building codes, "provided, however, that when, in the
discretion of the corporation, such compliance 15 not feagible or
practicable, the corporation and any subaidiary thereof shall comply
with the requirements of the state butlding construction code."*9l The
statute requiring the issuance by the Public Service Commission of a
certificate of envirommental compatibility and public need for siting
the comnstruction of a major utility transmission facility 1s more
precise In statieg the basis for the override. The decision to approve
a site must contain a finding and deterunination "that the location of
the facility as proposed conforms to applicable state and local laws and
Tegulations issued thereunder, all of which shall be binding om the
conmission, except that the commission may refuse to apply any local
ordinance, law, resolution or other action or any regulation Issued
thereunder or amy local standard or requirement which would be otherwise
applicable if it finds that as applied to the proposed facility such is
unreasonably restrictive in view of the existing technology, or of
factors of cost or economicg, or of the needs of consumers whether
located inside or outside of such mmicipali\‘.y-"l‘92 Similar provisions
are found in the statute requiring the obtaining of a similar
cettificaze for the construction of a2 major steam electric generating
facility. 93 -

Though framed in converse fashion in provisions confirming local
regulatory power, the result is the same under the gsection of the
Champlain Besin Compact stating that nothing in the compact or in
regulations issued under it "shall be interpreted to supersede actions
of a park district creeted under the laws™ of the concerned state unless
the designated compact agency "gspecifically states such effect is
necessary for the adequate protection of the amenities and values of the

491. Unconsolidated Laws § 6266(3) (McKimmey 1979). Similar provisions are found In
Private fousing Finmmce Law § 83(6) (McKimey 1976), relating to limited dfvidend housing
corpany projects.

492. Public Service law § 126(1XE) (McKirmey Supp 1983).

493. Id § 146X McKimey Supp 1983). The certificates are gramted by the New
YorkStaneanﬂmElecmcGanratimSitirgarﬁﬂwEmﬁm,mmeDemof
Puhlic Service, It should bte noted that mmder both statutes any municipality in shich
pamofﬁefadliqhmhelmd,a:dhﬂivﬁmlmidwmofs@midpauty,w
become parties to the certification proceeding. Public Service Law §§ 124, 144 (McKinpey
Supp 1983) The Power Awhority of the State of New York is subject to these siting
provisions, despite the fact that the provisions of its emabling legislation are to be
construed a8 supersading the provisioms of any other conflictirg law. Public Aunthorities
Law § 1014 (McKiomey 1982).
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Lake Champlain Park. 494

2. State Agency (Override of Local Objections
by an Extraordinary Majority Vote

Express reaffirmation of state Iimomunity from lecal ordinances is
fournd in the statute defining the powers of the New York State Urban
Development Corporation, pessibly because the statute also contalns a
limited recognition of local prerogatives Iin the siting of the
corporation’s projects.‘f‘gS Although the corporation i1s required to give
consideration “to local and regional goals and policiles as expressed in
urban renewal, community renewal and local comprehensive land use plans
and regional plans,” and te seek municipal approval of its project
plans, the corporation may override municipal disapproval by a 2/3 vote
of the corporation's directors.*% Algso, except for conceding the power
of local inspection for compliance with local requirements for operation
and maintenance to protect the welfare of occupants of its projects, the
statute declares that no municipality may require the corporation, any
of 1its subsidiaries or lessees or successors in interest to obtain any
"authority, approval, permit, certificate or certificate of occupancy
from guch municipality as a condition of owning, using, maliantainiog,
operating or occupying any project” of the corporation or of any of its
subsidiardies.

3. Requirement of State Agency Approval of
Specified Types of Development Projects

A number of statutes impliedly allow a state agency to override
municipal decisions by requiring state agency approval of particular
types of land development projects, or of actions directly or indirectly
relating to land use. Thus, with certain stated exceptions, no projects
affecting water resources of the Susquehanna River Basin “shall be
undertaken by any person, governmental authority or other entity prior
to submission to and approval by the [Susquehanna River Basin
Commission] or appropriate agencies,” and whether or not a local
approval agency exists, the comnission's prior approval is required for
particular types of actions (such as projects involving water

494 . Frnrironmental Comservation Law § 21-1101 art 8, § 85 (McKimey 1973)
495. Unconsolidated Laws § 6266 (McKimey 1979)

496. Td subds 1 and 2. See Flowd v New York State Urban Development Corporationm, 33
NT2d 1, 347 NYS2d 161, 300 NE2d 704 (1973), upholdirg the statute upm a challenge based
on home rule arguments; and People v Miceld, 73 Miasc2d 133, 138, 34l NYS2d 262, 267 (Ciry
Ct, New Rochelle, 1973), stating that the corporation, "as a State agency derives its
‘override’ power from its constitutional power to ignore the restraints of local
regulatio and not from the Urban development Corporation Act or any ather statute.”

497. 1d =ubd 3.
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diversion).?9% i provision does not directly bar a local government
from regulating the state agency's own projects. However, the device is
noted here because, concelivably, it could be used to give the state
agency a veto power over other municipally approved activities that
might be detrlimental to the state agency's projects.

4. State Administrative Resolution of Siting Conflicts

The reactions of municipalities to New York court decisions
removing state licensed residentlal care facilities from the reach of
local zoning ordinancea,wg and possibly the dissatisfaction of some of
the judges with the inflexible doctrines underlying those decisions,SUO
led the state legislature in 1978 to provide a special procedure, 1n
gsection 41.34 of the Mental Hygiene Law, for selectin% the sites of
certain types of "community residential facilities.”>9 Although the
legislation was enacted to “encourage a process of joint discussion and
accommodation between the providers of care and services to the mentally
disabled and representatives of the community, rather than legal
ancagonisn,” I we include it as amn example of a state override
mechanist because a state official makes the final administrative
determination 1n the event of a breakdown of negotiations over the
aiting.

498, Brvironmental Comservation Law § 21-1301 art 3, § 3.10 (McKimey 1973} And see
id § 21-0701 art 10, 9§ 103 (McKimney 1973} (Delaware River Basin Compact).

499, Ses text accompanying notes 34546 supra

500. See the excerpt from Judge Jooes’ opinion in Pepple v Renaissance Project, Inc.
in the text accompamying note 350 supra. 1In his dissent in Group House of Port
Washdrgton, Inc. v Board of Zoning Appeals of the Town of North Hempstead, 45 NY2d 266,
277, 408 Wys2d 377, 383, 380 NE24 207, 212 (1978), mentioned in the text accompenying
notes 34546 supra, thief Judge Breitel of the Court of Appeals acknowledged the valwe to
the people of the state of the proposed growp haome, but safd that the "remedy, if there
should be one, would be State legislation mendating acceptance of the facilities but
inclixting, undoubtedly, controls and restrictions to prevent the subversion of equally
valumble single-fami{ly commmities.”

501. 1978 NY Laws ¢h 468. The new section applies to a "community residential
facility for the disabled,” defined as a "supportive living facility with four to fourteen
vesidents or a supervised living factlity sublect to licensure by the office of mental
health or the office of mental retardation and dewelopmental disabilities which provides a
residence for wp to fourtsen mentally disabled perwoms, inclnding residential treamment
facilities for childrem ad youth.” Mental Hygiene Law § 41.34(a)(1) (McKinney Supp
1982).

502. Approval Message of the Covernor, McKimey's 1978 Session Laws at 1821
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An agency planning to sponsor a community residential facility is
required to give notice to the municipality, containing preseribed types
of information.’93 The municipality has 40 days to approve the proposed
site or suggest alternative sites.o9% 1If the agency and muaicipality
are unable to agree on a site, either party may reguest a hearin% by the
commissioner of the concerned state licensing department. 0 In
reviewing objections to the proposed site the coumissioner considers
"the need for such Ffacilities in the municipality or in the area in
proximity to the site selected,” as well as "the existing concentratiom
of such facilities and other similar facilities licensed by other state
agencies in the municipality or in the area in proximity to the site
selected."9® The commissioner may sustain the objectlon te a proposed
site "if he determines that the nature and character of the area in
which the facility is t¢ be based would be substantially altered as a
result of establishment of the facility-"so? The decision of the
commissioner is subject to judicial review in an Article 78
pt‘oceeding.508 A court may overrule a commissioner's decision only if
it finds that the “decision had no rational basis and as a result was
arbitrary.”

C. State Imposition of Land Use Controls
1. Exclusive State Regulatiom

The Tidal Wetlands Act, noted above, impliedly vests exclusive
jurisdiction in the Commissioner of Envirommental Conservation to adopt
and enforce land use regulations governing the use of mapped tidal
wetlands.”?l9 THe statute expressly declares that "[n]o permits may be
granted by any local body, oor shall any construction or activity take

503. Mental Hygieme law § 41L.34(c) (McKinney Supp 1983
504. Id.
505. Id.
506. 1d.
507. 1d.

508, Id subd 4

509. Browe v Champagne, 97 Misc2d 1058, 1062, 413 NY52d 103, 106 {(Sup Cr, Renmsselaer
Co, 1979).

510. Environmental Conservation Law § 25-0302(1) (McKimey Supp 1983). See text
accompemying notes 391-9% aupra

135



place at variance with these regulations.”!l 1t could be argued that
this provision baras inconsistent local decisions allowing any activity
within wetlands subject to the commissioner's jurisdictiem, but does not
prevent a local government from prohibiting an activity permitted by the
commissioner under the Act. The argument would probably fail on the
basis of standard state preemptiogn doctrine prohibiting inconsistent
regulation by local governments.

2. State Regulation upon Default by Local Govermments

Examples of this approach were seen in the discussion of the
Coastal Erosion Hazard Areas Act, Freshwater Wetlands Act, and flood
hazard area law. Local governments are given the option of adopting and
enforcing their own controls, but in the event they fail to do so, or
default in {mplementing their controls, the Commissioner of
Eavironmental Conservation may or must assume the responsibility.

3. Limited Local Concurrent Jurisdiction

Using this technique, the state lays down minimum land unae
standards to be followed in the giting of particular facilitles, but
permits local governments to adopt and apply more restrictive
supplemental standards. One example is the grant of power to the
Department of Environmental Conservation to promulgate regulations
governing the operation of solid waste management facilities, and the
prohibition against site pr-zpara.tion and construction or operatlion of a
new golid waste management facility without a permit granted by the
department.513 The gtatute states that the recipient of a permit is not
relieved of the responsibility of comstructing or operating the facilit
"in full compliance with any applicable laws, rules or regulations-"51
The statute further provides that local lawa, ordinances or regulatioms
of a county, city, town or village shall not be superseded by the state
law and state regulatfons; howvever, it stipulates that the local
measures must be “consistent” with the state law and regulations, and
explains that any such local laws, ordinances or regulations “"which
comply with at least the minimum applicable requirement set forth in any
rule or regulation prowulgated pursuant to this title shall be deemed
consistent with this title or with any such rule or regulation.“51

511. 14.
512. See text accoupanying notes 203 et seq supra
513. Enviromental Conservation Law §§ 27-0701, 27-0707 (McKinney Supp 1983)-

514. Id $£27-0707(3) (McKimey Supp 1983).

515, Id § 270711 (McKimey Supp 1983). And see Mornroe-Livirgston Sanitary Landfill,
Inc. v Town of Caladonia, 51 NY2d 679, 435 NYS2d 966, 417 NE2d 78 (1980).
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Other examples of statutory grants of authority to state agencles
to promulgate and administer state 1and use regulations or standards
superseding inconsistent (but not more restrictive) local regulations
are found in statutes relating to various interstate water pollution
control or water resource development compacts. The result is about
the same where standards are established in the state law or in
regulations adopted under a state law and the law contains a provision
declaring that it shall prevaill over any other inconsistent laws.
Invoking common law inconsistency doctrine the courts would probably
hold that more restrictive local provisions are not inconsistent with
the state regulations.

A slight variation of the technique is found in the provisions of
the Multiple Dwelling Law establishing standards for motor vehicle
storage in or upon the premises of multiple dwellings. Section 3(4¥(a)
of that law states that “[alny city, town or village may make local
laws, ordinances, resolutions or regulations not less restrictive than
those provided in this chapter and may provide for their enforcement by
legal or equitable actions or proceedings, and frescribe the penalties,
sanctions and remedies for violations thereof."?18

The Adirondack Park Agency Act contains an elaborate formula
establishing state primacy in planaing for and regulating land use in
the Adirondack Park and defining the limited regulatory role of affected
loecal gc:w'n'-:rnmenl:3.519 The Adirondack Park Agency, comprised mostly of

516. Eg, BEwirommental Conservation Law § 21-0701 art 6, §62 (McKimey 1973),
mmhorizhgtteDehwamBastiverCmmissimmadoptstmﬂardsforlmdummﬂmd
prone areas, dlim”starﬂardsdaallmtbeeemdtoimpairormsmathepweroft}e
signatory partfes or their political subdivisions o adopt zoning and other land use
regulations not incomsistent therewith.’

517. See, eg, FPnvironmental Conservation Law § 21-0723 (McKimney 1973) (Delaware
River Basin Compact); and id § 21-0913 (McKinney 1973) (Great Lakes Basin Compact).
Typically, section 2045-x of the Public Athorities Law (McKimey Supp 1983) states: “In
sofarasﬁnprwisiomofthistitle[creathgmemmﬂagamntyBemRecwery
Agency) are incomistent with the provisions of any other act, general or special, or of
the county charter or any local law, ordinamea or resolution of the county or any other
mnicipality, the provisions of this title shall be controlling.”

518. McKinney Supp 1983. However, the statute peranits the application of
inconsistent local laws of the City of New York (the sole member of a class describal as
*a city of four tundred thousand ar more persons™) providing for pemalties, saetions ard
remedies. Id Armd see section 60(3) of the same law, regulating motor wehicle storage in
or upon the premises of multiple dwellirgs, suthorizing certain city agencies to make
wplmﬂaﬂmlesmmresﬁictimmm&ereqmsofﬂnmm McKimey 1974,

519. Executive Law art 27, §§ 800 et seq (McKinney 1982), The Act withstood a
constitutional home rule attack in Wembat Realty Corp. v State of New York, 41 ®Y24 490,
193 NYS2d 949, 362 NE2d 581 (1877
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state officials serving ex officio and other members appointed by the

Covernor, admipnisters the Adir

ondack Park Land Use and Develcpment Plan

adopted by the state legislature. The agency may itself amend the
plan in some respects, and recommend other changes for legislative
approval 1n other cases} review and approve gpecified types of
developnent pro jeects; and adopt and enforce interim development
controls. Local governments in the area may submilt local land use

programs, including regulatory

provisions, to the Adirondack Park Agency

for its review and approval; and, if approved may themselves administer

the programs. 2 The statut

e prescribes criteria for the agency's

determinations, incliuding the requirement that the local programs be "1in
furtherance and supportive of the [state’s] land use and development
p1an3623 The Adirondack Park Agency is authorized to participate in
the local review of gpecified types of proposed regional projects

permitted under approved local

programs; and to undertake independent

review of other gpecified types of regiomal projects.

The statute is nat to

"we comnstrued to prohibit any local

governnent from adopting and enforcing land use and development controls
for lands, other than those owned by the state.”

Special provisions authorize the Adirondack Park Agency to review
any new land use oT development of state agencies {(with some
exceptions), whether or not gubject to an approved local program.

p. Limited Veto by a Higher Level Agency

In order to bring "pertinent jnter-community and county~wide

considerations” into land use

control decligions of cities, towns and

520. Td §§ B03-0S, B09-10, and 815 (McKinney 1982).

1. 1d §§ 805, 809, BLS (McKimmey 1982).

522. 1d §§ 807(), 908 (McKimey
523, Td § 807(2) (McKimmey 1982)
524, 1d § 808 (McKinney 1982)
525. Td § 809 (aKimey 1962}
526. 1d § 819Q) (McKimmey 1982).
527, 1d § 8l4 (McKirmey 1982).

Department of Frviromental Conservat
state lands.

1982).

The exceptions are uses ar developrents of the
mmtﬂtmitsmasterplmformmagemem of
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villages, "as an aid 1n coordinating” them, the Ceneral Municipal Law
provides a system of referral for thelr review by a county, reglional or
met ropolitan planning body.228 The referral is to be made prior to the
local government taking final actiom approving oT granting a zoning
change, special permit or variance, Or a subdivisien approval, with
respect to real property locared within 500 feet from the "boundary of
any clity, village, or town, OrI from the boundary of any existing or
proposed county or state park or other recreation area, Or from the
right—of-way of any existing or proposed county or state parkway,
thruway, expressway, road or highway, oY from the existing OT proposed
right—of-way of any stream or drainage channel owned by the county oF
for which the county has established channel 1ines, or from the existing
or propesed boundary of any county or_state owned land on which a public
building ot institution is situated.”

Within 30 days from the receipt of a full statement of the referred
matter the county planning agency {or if there is none, a regional or
pmetropolitan planning agency) “shall report its recommendations thereon
to the referring municipal agency, accomganied by a full statement of
the reasons for the recommendationf5 0 1§ the “planning agency
disapproves the proposal, or recommends modification thereaf, the
municipal agency having jurisdiction ghall not act contrary to such
disapproval or recommendation except by a vote of a majority plus one of
all the members thereof and after the adoption of a resolution fully
gsetting forth the reasons for such contrary action.”

In passing on the referred declsion the planning agency ig told to
consider the

compatibility of varous land uses with one another;
traific generating characteristics of various land uses in
relation to the effect of such traffic on the other land
uses and to the adequacy 0f existing and proposed
thoroughfare facilities; impact of proposed land uses on
existing and proposed county ot astate institutional or
other uges; protection of community character as regards
predominant land uses, populatixnldensity, and relation
between residential and nonresidential areas; community
appearance; drainage; community facilitiess official
development policies, aunicipal and county, as may be
expressed through comprehensive plans, caplital programs,

528. 239-1 (McKinney 1974
9. Td §§23%-m, 2390 (McKimey 1974)
530. Id.

531. Td.
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or regulatory measures; and such other matters as wmay
relate to the public counvenience, to governmental
efficiency, and to the achieving and maintaining of a
satisfactory community environment.

By following prescribed referendum requirements a county may
convert the referral deviece to an absolute veto, one not subject to
override by an extraordinary majority vote of the referring body.

E. Cooperative and Coordinative Techniques

1. Comsideration of Local Regulations

A number of statutes assumipng or expressly confirming state
{mmunity from local land use controls defer to local prerogatives only
to the point of requiring the state agencies to consider local
regulations in siting their projects. Thus, iIn selecting a site for the
construction of one of its projects, the New York Environmental
Facilities Corporation is told to "take into consideration the character
of the area of any proposed location and the zoning regulations, if amy,
applicable te such area.”>3% The court in City of Rochester, New Yotk w
Town of Rush held that “[t]his requirement is not equivalent to a
direction that the [New York Environmental Facilities Corporation]
either comply with such regulations or be subject thereto.”

Similar provisions are found in laws governing projects of the Long
Island Job Development Authoritys b the Onondaga County and Dutchess
County Resource Recovery Agencles; counties, in general, in
providing solid waste disposal facilities;538 and various Industrial

532. Id § 239-1L

533, See Matter of Smithtown v Howell, 31 NY2d 365, 33% NYS2d 949, 292 NE24 10
(1972), holdirg valid the provisions of the Suffplk Couty Charter effecting the charge.
(See text accompanying note 197 supra.)

534. Public Authorities law § 1285(6) (McKinney 1982).
535. 67 Misc2d 328, 130, 124 NES2d 201, 204 (Sup Cx, Momroe Co, 1971

S36. Publir Authorities Law § 1840-&(7) (McKirmey 198L) |

S37. 1d § 2045e(3) Onondaga), and § 2047-e(3) (Dutchess) (McKimey Supp 1983
538, Comnty Law §226-1(1) (McKimmey Supp 1963
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development agencies.539
2. Coumsultation

The mandate to one government agency to consult with others in
Planning its development projects or otherwise producing spillover
effects on other jurisdictions is used frequently in both federal and
New York state legislation. Ay example of such federal legislation is
found in the Fish and Wildlife Caordination Act of 1934, which is
intended to encourage cooperation between the Secretary of Interfor and
other federal, state and public or private agencies and organizations in
reconciling the goal of wildlife rescurce conservation with that of
expansion of the national economy. The Act requires that

whenever the waters of any stream or other body of water
are proposed or authorized to be impecanded, diverted, the
channel deepened, or the stream or other body of water
otherwise controlled or modified for any purpose whatever,
including navigation and drainage, by any agency under
Federal permit or licemse, such department or agency shall
first consult with the United States ¥ish and Wildlife
Service, Department of Interior, sand with the head of the
agency exercising administration owver the wildlife
resources of the particular State wherein the impoundment,
diversion, or other control facility is to be constructed,
with a view to the conservation of wildlife resources by
preventing loss of and damage to such resources as wall ag
providing for the developuwent and improvement thereof in
connection with such water-resource development.”

The requirement goes beyond the mere act of consultation. The
statute provides that "[{]n furtherance of such purposes, the Teports
and recommendations of the Secretary of the I aterior on the wildlife
aspects of such projects, and any report of the head of the State agency
exerclsing administration over the wildlife resources of the State,”
based on pertinent surveys of the two offlcials, "shall be made an
integral part of any report prepared or submitted by any agency of the
Federal Government responsible for engineering surveys and construction

539. See, eg., Gemeral Municipal Law § 925-b (McKinmey Supp 1983) (Town of Carmel
Industrial Development Agency; § 890~a (McKinney 19743} (City of Dunkirk Industrial
Development Agency); and § 890-b (McKimney Supp 1983) (Cowmty of Cattarmgus Industrial
Development Agency). The standamd provision in these Statutes requires the agency to
"take inte consideration the local zoening and plamming regulations as well as the
regional and local comprehensive land use plans.”

540. 16 USC § 661 (1977). Similar provisions are foumt in the Migratory Bird Act, 16
USC § 701 et seq (1382).

341. 1d § 662(a) Q1977
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of such projects when such reports are presented to the Congress or to”
any agency empowered to autherize the construction of water-resource
development projects. The regulations of the United States Army
Corps of Engineers, the federal agency normally responsible for
reviewing, and granting permits allowing, projects in navigable waters,
reiterate these requirements, and in addition provide that the Corpe
"will give great weight to [the] views [of the wildlife conservation
officials] in evaluating the appl fcation.”343 The Corps regularions
give the recommendations of the comsulted officials further weight in
stating that the “applicant will be urged to modify his proposal to
eliminate or mitigate any damage to such resources, and in apgropriat:e
cases the permit may be conditioned to accomplish this result.

In a case rejecting a challenge to a Corps permit for the
construction of a steel plant on the shores of Lake Eride, a federal
court ruled that "[t]here i3 no requirement that the Corps follow the
advice of the State or Federal agencies or adopt thelir positions."545
The court was satisfied that "{r]epresentatives of federal and state
fish and wildlife organizations were consulted early in the review
process and contacts were maintained throughout the permitting process;”
the fact one of the cousulted agencies, the Pennsylvania Fish and Game
Commission, opposed the granting of the permit did "not mean that the
Corps did not give 'full consideration’ or 'great welght' to the views
of that agency. It only shows that they gave greater weight to the
views of the majority of the agencies and experts which studied the
effects the plant would have on wildlife.” 546 ye surmise that even If
the majority of the conservation agencies had opposed the permit, the
Corps might nevertheless have been upheld Iin grantipg it unless it were
shown that the Corps had arbitrarily ignored the majority's position.

A court might infer from a consultation requirement a right of the
consulted agenclies to make thelr own recommendations regarding the
proposed project, and an obligation on the part of the project spomsor
to give consideration toc the recommendations. These incidental
obligations are expressed in provisions of some New York statutes
effectuating ioterstate compacts. For example, article 14, section
14.1, of the Susquehanna River Basin Compact provides that prior to
adopting or amending its comprehensive plan for the development and use
of water resources Iin the basin, the Susquehanna River Basin Commigsion

542, 1d § 662(b) (1982)
543. 33 CFR § 320.4(c) (1982)
5S4, 1d.

S45. Lake Frie Alliance for the Protection of the Coastal Corridor v US Army Corps of
Ergineers, 526 F Supp 1063, 1081 {WD Pa 1981}, aff'd, 707 F2d 132 (3d Cir 1983).

546. 1d.
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"shall consult with water users and interested public bodies and public
utilities and shall consider and give due regard to the findings and
recommendations of the various agencies of the s:l‘iguatory parties, their
political subdivisions, and interested groups."y‘

A reverse consultation provision, requiring development agencies to
consult with the overarching interstate unit, is found in the Delaware
River Basln Compact.

3. The Mandate To Cooperate or Coordinate

The legislature frequently directs the state agency, the lower
level agencies, or both to cooperate with each other or coordinate theilr
efforts to reconcile their differing positioms regarding the siting of
proposed state agency projects. Typicallgy, the Delaware River Basin
Compact provides that the Pelaware River Basin Commission "ghall
cooperate with the appropriate agencies of the signatory parties and
with other public and private agencies in the planning and effectuation
of a coordinated prograw of [watershed management) factlicies and
projects authorized by” the compact.s Some statutes prescribe ome or
more methods for achieving coordinatiom; e.g., pursuant to the statute
governing the activities under or of the Tri-State Compact and
Interstate Sanitation Commission, by requiring all "state and municipal
departments, commissions, boards and bodies having to do with the waters
of the state [ta}l cooperate with the commission and [te] furnish to the
commission such information as the commission shall request, touching

L 3

547. Frvirommental Comservatiom Law § 21-1301 art 14, § 141 (McKimey 1373) For
similar provisions, see als id § 21-1011 art 6, § 63 (McKimey 1973) (Champlain Basin
Compact); and id § 21-0701 art 13, § 13.1 (McKimmey 1973) (Delaware River Basin Compact).
CE provisions in similar compacts for “consultation with water users and interested public
bodies” prior to adopting plams for water development, omitting recommending and
considerarin provisfors, in id § 21-0701 art 3, § 32 (McKimey 1973) (Delaware River
Basin Compuet); and id § 21-1301 art 3, $33 (Susqueharma River Basin Compact) (McKirmey
1973); ard in a similar provisfon substituting "advise with” for "consult™ in id § 21-0515
(McKimey 1973), in comnection with the adoption of a general plan by the Tri-State
Compact and Interstate Sanitatfon Commission

548. Enwirommental Conservation Law § 21-0701 arr 11, § 112 (McKimey 1973 “The
planning of all projects related to powers delegated to the [Delaware River Basin
Conmission] by this compact shall be udertaken in consultation with the commission”

549. Fnvironmental Conservation law § 210701 art 7, § 7.4 (McKimmey 1973)
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the pollution or the elimination thereof, of the waters of the
district.”290

The statutory command to coordinate may be specific in directing
the state agency to take a lead role in the process and in requiring It
to undertake specified activities 1In carrying out that role. Thus the
Champlain Basin Compact states that the Interstate Couunission on the
Lake Champlain Basin "shall act as a general forum for the problems of
the region . .., and to that end shall encourage and implement
channels of communication and coordination among those departments and
agencies of the signatory parties and their subdivisiong as have
significant interest In the subject matters of the Commisgion's
activities and make such recommendations to those parties, and those
departments, agencles, and subdivisions as may be desirable for the
welfare and orderly development of the regim'l."5 1 1n addition, and to
the same end, the commission shall spomsor or encourage the holding of
conferences of concerned local governments, and “promote mutual aid and
multilateral arrangements between the signatory parties and their
agencies and local governments and their agencies and encourage
interlocal legislation and agreements,” and sponsor or encourage the
publication of ieformation bulletins;®3% and may engage in other
gpecified types of activities, such as the establishing of advisory
committees and assisting 1in cooperative planning with federal
agencies. 3

The provision for making recommendations to the lower level
agencies, such as the one quoted above, is a familiar one. For example,
the Interstate Commission on the Lake Champlain Basin, "acting through
its Valley Council may recommend standards as guides for planning,
zoning, and other zetion which will promote balanced development.”

The increasing use of statutory provisions encouraging cooperative
efforts reflects the recognition that many functions and powers are

550. Environmental Conservarion Law § 21-0701 art 7, § 7.4 (McKimey 1973)-
550. 1d § 21-0505 (McKinmey 1973} Compare the provisions governirg the administration of
the state's flood plain memagement program, statirg that the Commissioner of Enviromeental
Conservatrion “shgll cooperate with other public and private agencies having flood plain
sanagement programs” aml “shall coordinate the developnent, dissemination and use of aoy
informstion an floods and flood hazards that may be available”™ Td § 360113 (McKimmesy
Supp 1983) And see the specification of activities the Delaware River Basin Commission
may engage in to ald in intergovernmental coordipation, in 1d § 21-0701 art 3, § 3.9
(McKimey 1973).

551. 1d § 21-1101 art 5, § %l (McKioney 1973)
552. Id subd 5.3.
533. Id subd S5.4.

554, Td § 21-1101, art 7, § 7.2 (McKinney 1973).
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shared by, rather than divided among, different government units. The
“either-or" formula has given way to an invitation to cooperate and
negotiate intergovernmental differences. This Is exemplified, in
perhaps its most highly developed form to date, in a statute of
particular relevance to the issues at hand, New York's Waterfront
Revitalization and Coastal Resources Act. Section 915(1), directed to
local governments in connection with the preparation of their programs,
provides:

A local government or two or more local governments
acting jointly which inrends to subumit a waterfront
revitalization program for the purposes of this article is
strongly encouraged to consult, during its preparation,
with other entitiass that may be affected hy its program,
including local governments, county and regional agencies,
appropriate port authorities, community based groups and
state and federal agencies. On request by the loecal
government, the secretary [of Statel} shall take
appropriate action to facilitate such consultation.

This exhortation is aimed at conflict preventiosn. The statute goes
on, however, to give the councerned officials specific instructions aimed
at conflict resolution. Section 915(6) states that before the Secretary
of State approves a local waterfront revitalization plan or an amendment
to one, he "shall consult with potentially affected state and federal
agencies,” and may not approve the program if, upon such consultation,
he finds "that there is a conflict with any state or federal
policiesfSS6 If such a conflict develops "at the request of the local
government or the state or federal agency affected, the secretary shall
attempt to reconcile and resoclve the differences berween the submitted
program and such policies and shall meet with the local government and
involved state and federal agencies to this end.”37 If at the later
stage of implementation of an approved local program, a local government
fdentifies "potential conflicts™ with state agencies, it is required to
"so notify the secretary,” who "will confer with the affected state
agency and the local government to modify the proposed action to be
consistent with the local plan.”

Ideally, the use of these mechanisms of conflict avoidance,
negotiation of differences, and intervention of a high state official to
help break impasses should go a long way to resolve siting problems of
aquaculturists In areas subject to waterfront revitalization programs.
But whether, or to what extent, the ideal is realized will depend on the

555. Exmcutive Law § 915¢1) (McKirmey 1982).
556. Td.
557, Id subd 7.

558. Id subd 8.
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position given to the developuent of aquaculture in such areas at the
plan preparation and planm approval stages; and on the Secretary of
State's attitude towards aquaculture both in those formative stages and
in his participation in the review of particular develcopment propesals
in the implementation stage.

¥. Agricultural Districts

. Individual landowners or the state Commissioner of Agriculture and
Markets wmay Initiate the creation of agricultural districts in order ro
encourage the continued farming of land highly suitable for agricultural
production.” The owner or owners of at least 500 acres of land im a
proposed district may initiate the process.” %0 Modifications may be
reconmended by affected municipalities, the county planning board, a
county agricultural districting advisory committee and owners of at
least 10% of the area of the proposed district.>6! Following his review
of the proposal, based in part omn findings by the Commissioner of
Environmental Congservation and Secretary of State that the proposal is
consistent with certain state plans, the Commissioner of Agricultural
and Markets may certify its feasibili?r and refer the matter back to the
county legislature for its approval.56

The Commissioner of Agriculture and Markets may himself initiate
the creation of an agriculture district covering at least 2,000 acres of
“predominantly unique and irreplaceable agricultural land."983 The
procedures he must follow include comsultations with and clearances by
various state officials, and consultation and cooperation "with lecal
elected officials, planning bodies, agriculture and agribusiness
interests, comumunity leaders, and other interested groups.” 84 11 the
process the commissioner 13 required to “"give primary consideration to
local needs and desires, including local zoning and planning regulations
as well as regional and local comprehensive land use plans.”

The creation of an agriculture district results in a reduced real
property tax assessment of the affected agricultural lands, the

559. sgriculture and Markets Law §8 301, 33 (McKirmey Supp 1983).
50. 1d § 303,

S6L. Td.

562, 1d.

563, § 304(1) (McKimmey Supp 1983

54. 1d subds 1, 2, 4.
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principal inducement for landowner tnitiative.’8® another benefit to
the farmers in these districts is a measure of relief from local land
use restrictions or other local regulatory measures, Section JO5(f) of
the Agriculture and Markets Law provides: “No local government shall
exercise any of its powers to enact local laws or ordinances within an
agricultural district in a wanner which would unreasonably restrict or
regulate farm structures or farming practices in contravention of the
purposes of the aet unless such restrictions or resulations bear a
direct relationship to the public health or safety-’56 The net aeffect
would be to constrain municipalities from imposing restrictions on
farming to achieve purely aesthetic objectives.

365. 1Id subd 2.

566. § 305 (McKinmey Supp 1983).
567. 1d.
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VIII. Sommary of Issues

The principal issues in the regulation of aguaculture siting in New
York pose questions whether existing state laws governing the protection
of navigation need to be altered to support an aggressfive state policy
of promoting aquaculture, in view of (a) uncertainties regarding tha
application and scope of the exemption of tidewaters of Nassau and
Suffolk counties from state control under the Navigation Law; (b) the
fact that various regulations of activities In state waters generally
have been almed at traditional water uses possibly Inhibiting various
forms of aquaculture by accident rather than by design; (c) the lack of
tlear legislative delineation of state and local spheres of control over
shellfishing or other types of aquaculture in various waters {in
addition to the problems derived from the tidewaters exception); and (d)
2 lack of c¢lear judicial or legislative enunciation of the extenr, if
any, of wmunicipal zoning autherity over aquaculture operations in state
waters or waters of the Gardiner's and Peconic bays ceded to Suffolk
county.

A. The Tidewaters Exception in the Navigation Law

The tidewaters of Nassau and Suffolk counties are net included Im
the “navigable waters™ subject to state regulation under various
provisions of the Navigation Law. Although the term "tidewaters” is
generally construed as meaning those waters subject to the ebb and flow
of the tide of seawaters, the meaning of the term as used in the
Navigation Law is not always clear. For the general purposes .of
geparating the state from Nassau and Suffelk county regulatory
jurisdiction the "tidewaters™ test may be as workable as any other.
However, for particular purposes, such as for the purpose of marking out
autharity to regulate aquaculture siting, a more precise and more easily
disceroed jurisdictional boundary line might be drawn.

In any case we suggest that the "tidewaters™ exception in the
Navigation Law be re-examined in the light of policies of the state
towards the promction of aquaculture. The history of statutory changes
leading to the existing tidewaters formulation indicates that the
central issue before the legislature has been whether the state or local
governments should regulate boating in navigable waters. An allocation
of powers for regulating boating may or may not be appropriate for the
regulation (and, as a corollary) the development of aquaculture. The
state might want to retain a greater or lesser degree of control over
aquaculture than over the operation of small motorboats.

If the existing tidewaters exception Is retained, ambiguities in
its applicability im particular situacions (e.g., as applied to the-
building of docks or placement of fill or excavation), stemming from
cross-referencing to various provisions of the Eanvironmental
Conservation Law, should be cleared wup-

The revision of the Navigatiom Law to serve the cause of
aquaculture promotion might take differeant forms if incidental to the
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establishing of a new, separate system for siting aquaculture facilities
cutting across a number of statutes.

B. Restrictions on Construction, Excavation, Impoundment,
Fill, or Operation of Vessels in Navigable Waters

Various provisions of the Navigation Law and Environmental
Conservation Law affecting activities in waters of the state potentially
detrimental to navigation or water quality need to be reconciled. They
pose problems of interpretation for persomns proposing traditional types
of improvements, such as the construction of docks, and even more
difficult problems for those contemplating aquaculture ventures.

The existing state restraints on the use of state waters have not
been directed to the building or placement of aquaculture facilities,
except in connection with the regulation of various shellfishing
activities. This poses special problems of applying to aquaculture
various statutory provisions relating to types of structures or floating
objects deseribed im general terms.

A more fundamental issve, however, is whether some of these laws,
aimed at curbing abuses from traditional water located activities,
should apply at all, or at least should be modified in thelr
application, to aquaculture.

C. The Allocation of These Regulatory Powers
Between the State and Local Governments

Some of the same problems are rafised in the delegations of the
regulatory authority to local governments. Overlaid on these problems
are (1) the technical ome of measuring the extent of local authority in
given situations, in view of ambiguities in the applicable statutes on
the subject, or uncertain application of common law state preemption
doctrines; and (2) the policy issue —-— to what extent should local
governments be authorized to regulate various activities relating to
aquaculture siting. The state legislature has formulated and from time
to time revised policies for marking out state and municipal spheres of
interest in the management of the shellfishing industry. Those lines
are not always clearly drawn, as for example between the authority of
state agencies and the authority of Suffolk county and one or more of
its towns in controlling shellfishing in Gardiner's and the Peconic
bays. In any case, the issues remain, whether century old formulas
relating to shellfish cultivation are relevant to today's shellfish
industry, and even if they are, whether the same jurisdictional lines
should be drawn in respect of finfish aquaculture.

D. Aquacnlture and Municipal Zoning

There 1s very little New York case law on the question whether
underwater or shoreland owned by the state or a municipality, being used
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in a private aquaculture operation under a lease, easement or license,
i1s subject to zoming regulations. And that law has not produced
definitive, easily understood rules. To gsome extent the courts have
clouded the picture by confusing the issue of local zoning power with
the Nagsau and Suffolk counties tidewaters exemption or with the factor
of town ownership of underwater lands based on celonial patents. Ewen
where those complicating factors are not present, the New York courts in
enunciating general principles pertinent to the aquaculture issue are
apt to 1invoke ritualistic distinctions or concepts, such as the
governmental-proprietary distinction, or superior sovereign test,
subject to varylng interpretatfons at best, and at worst having lictle
or no relevance to the underlyfng policy issues.

In addition, the courts and commentators sometimes fall to relate
their analyses of the issue to distinctfons between direct governmental
uses of land, the activities of private lessees of government land, and
the performance by private parties of public benefit functions on their
own lands; and on other occagsions fail to recognize concepts common to
the differeat situations.

In respect of several types of governmental or governmentally
sponsored activities the state legislature has expressly declared itself
on the question of susceptibility to local zoning regulations. It has
done so by subjecting te lecal controls the use of some types of
interests in state lands leased or granted to individuals under the
Public Lands Law. However, particularly as they may be applied to
aquaculture, these provisions leave gaps, or are ambiguous: Specific
legislative treatment of the zoning immunity Issue with resgpect ta
aquacylture uses would appear to be a preferred solution to the problea.
1f such legislation were contemplated, some ideas might be stimulated by
an examinatlion of techniques used by the New York legislature in
analogous situatioms. Some of these techniques are mentioned in part
VII of this report.

IX. Recommendations

1. We do not favor leaving zoning law in its present uncertaln
state, subjecting agquaculturists to potential litigation cests, the
vagaries of the existing, spotty legislative treatment of the subject,
or to the uncertainties of judicial rulings.

2. We do not recommend the complete relinquishment of state
control over the siting of aquaculture facilities. The state has tco
great an interest in the promotion of aquaculture to leave the
locational decisions entirely to local interests, frequently narroved to
the Interests of the immediate neighbors. Yet as a political matter, It
would prebably be impossible for the legislature to enact a sweeping
legislative prohibition against municipal interference with the siting
of aquaculture facilities, if desired.

3. The siting of aquaculture facilitles might be singled out for
special statutory treatment, creating procedures similar to those
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governing the siting of certain public utfliry {installations. The
procedures could vest the final decision in a state administrative
agency or official, but only after the affected municipality has been
given an opportunity to participate in the process and express its
views. (The authority of the State Commisgioner of Agriculture and
Markets to create agricultural districts may be compared here.) Cloger,
however, to the public utility siting procedure, and that governing
locational decisions of the Urban Developnent Corporation, the state
agency might be required to adhere to local laud use resgulations unless,
under particular eircumstances, he finds that they unreagonably hinder
achlevement of the state's objectives. We would not endorse the
alternative of a state agency override of local objecticns to a proposed
aquaculture site simply by means of an extraordinary majority vote of
the state agency (i1f it were a board or coamission), as in the case of
the New York Urhan Development Corporation.

4. A technique Inviting negotiation of aquaculture siting disputes
.13 preferable to take it or leave it approaches. However, the technique
must provide some method for breaking an impasse in the negotiations.
This is done fn the elaborate scheme for reconcliling the placement of
residential care facilities with zoning restrictioms. TIf, after
completing a sequence of actions, the parties cannot agree on the
selection of ome of proposed alternative sites, a state officlal renders
a decision on the matter. The systen would seeqm to have limited stiliry
for aquaculture siting, i{f we are correct in our assumption that the
shores of New York's coastal communities are not apt to yield viable
alternatives for the aquaculturist. However, the statutory prescription
of a formal procedure for negotiating the conditions for cccupying a
proposed site for aquaculture facilities may be desirable, though that
kind of negotiation normally takes place on an Informal basis anyway.
The Waterfront Revitalization and Coastal Resources Act, to the extent
it does not already govern aquaculture siting In designated areas, may
be a preferred model; though it is not elear whether the role of the
Secretary of State in resolviasg intergovernmental conflicts under the
Act is as much that of a2 mediator as an arbitrator.

5. More direct state intervention in local land use planning is
seen where environmentally sensitive areas require speclal treatment,
lest their resources be destroyed by municipally approved urban
development. The Tidal Wetlands Act, Freshwater Wetlands Act, Coastal
Frosion Hazard Areas law, and flood plain control provisions exemplify
the approach. If areas for specific types of aquaculture or aquaculture
operations, such as underwater lands suitable for shellfish ecultivation
or shorelands needed for ancillary facllities, require similar
protection, alternative methods might be considered to achieve it. One
would provide a state takeover of the regulatory authority. An
appropriate state agency would first jdentify and map the areas to be
protected, then require state permits for development in the areas,
based on criteria designed to accord primacy to aquaculture uses.
Tdeally, the agsumption by the state of this responeibiiity, or state
intervention by other means mentfoned belaw, would be bagsed on the land
use element of a previously sanctioned state or regional aquaculture
development plan.
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6. The concerned state agency could identify and map the areas;
place the initial regulatory responsibility on towns and villages (and,
less likely, cities) for protecting them with appropriate land use
regulations; upon default of the lower level units, give the county the
option of assuming the responsibility; and upon default by the county,
directly promulgate and enforce the protective regulations.

7. Local governments might retain their land use control powers,
but be required to submit zoning classifications or reclassificatiocus
and use standards affecting the mapped aquaculture areas to a state
agency for review and approval. The statute would prescribe criteria
for decisions of the review agency. The criteria might be general in
nature, e.g., permitting an override of local restrictions that are
unreagonable fn view of the state's policy of promoting aquaculture. Or
the statute might list specific factors to be takem into account in the
review process (e.g., as 1In the provisions for county referral of
certain city, town or village land use regulations). Or the criteria
could be embodied in minimum standards the state agency might be
required to formulate.

8. The analogy of the agricultural district is imperfect because
the protected farmlandas are already in private ownership, and embrace
relatively large areas. Aquaculture is more apt to be pursued on land
owned and leased out by the state or a town, and to cover smaller
parcels (except, perhaps, for seaweed farming on a large scale, which
would probably take place beyond the reach of local zoning ordinances).
To the extent the underlyling title to the lands is in the state, the
state has eagier and more direct means of controlling thelr use; and the
state's interest in policing restrictive practices of the towns could
probably be served without the need for elaborate districtding
procedures. However, the agriculture district law has at least oue
feature worth considering im this context. Usuzlly the state
eagtablishes its own development standards as minimums to protect
nelghboring areas from the deleterious effects of nuisance generating
land uses, such as hazardous waste disposal. In reverse, as is done in
the agricultural district law, the state might lay down maximom
restrictions that might be placed on the selectioem and use of sites for
aquaculture, generally restrictions in the name of public health and
safaty. This would limit the municipal preropgative of banning
aquaculture in the name of aesthetics.

9. The county could be substituted for the state as the oversight
agency In adapting some of the techniques mentioned above. However,
county governing bodies, made up of members whose attitudes tend to
reflect the special interests of the cities, towns or villages of their
constituencies in decisionmaking, may be less Inclined than state
officers to give due weight to state aquaculture policies in wmaking or
influencing siting decisions.

10. Should the state assume a eignificant role in aquaculture

siting, we would expect to find the enabling legislation replete with
commands, or at least guthority, to cooperate with local governmentg.
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In addition, following the style of various existing statutes, the
concerned state agency could be given a lead role imn efforts to
coordinate aquaculture development with decisions addressing the demauds
of competing land consumers. Again, the Waterfront Revitalizatioo and
Coastal Resources Act points the way.

11. At the very least, the state legislature should go on record
with a strong, detatled statement of the fmportance of aquaculture
development to the economy of the state, explicitly or impliedly
requiring lacal goveruments and state agencles to give weight to that
state policy in making decisions affecting the siting of aquaculture
facilities and operations.
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APFENDIX

Categories and Subcategories of State Restraints on
Aquaculture, Reviewed in the Final Report of the United States
Fish and Wildlife Service, Aquaculture in the United States:
Regulatory Constraints IV-3 - Iv-8 (1981)

Alabama Maryland Ck 1ahoma
Alaska Massachusetts Pennsylvania
Arkansas Michigan Rhode Island
California Missouri South Carolina
Colorado New Jersey Tennessae
Delaware New Mexico Texas

Georgia New York Washington
Louisiana : North Carolina West Virginia

As a quick reference tool, preceding each state's Taws affecting aquaculture as
compited in the Directory is a summary chart containing the title of the law,
its legal citation, and a shorthand description of the nature of the law.

To avaid duplication of effort, and in view of the detai! already provided
in the State Directory, the following analysis offers conly highlights of the
regulatory framework generally applicable to 211 of the states suryeyed. Re-
flecting the statement of work under which this study was performed, of the 32
states surveyed the original B remain the focus and are given the closest
scrutiny,

In an effort to bring some conceptual order to the diverse body of laws
and regulatioens that impact aquaculturists at the state level, certain descrip-
tive categories of regulation were selected and superimposed on the research
results. Fach state's laws, therefore, were compiled under the following

categories: .
o Species management
g Water management
o Land management
o Health and Safety -
o Pollution control

o Commerce and Labor

154



Species Management -- Heading up the Tist of statutes in this category are
those authorizing fish and fisheries management agencies in the various states.!
The titles vary widely as do the responsible state agencies {e.qg., Californie -
Fish and Geme Commission; Florida - Department of Natural Resources; Maine -
Department of Marine Resources). Generally, from 3-6 major agencies, depart-
ments, or commissions play a key role in aquaculture in each state. In rela-
tively few states are there adequate and-effective aquaculture assistance _
programs that seek to coordinate all state agency functions and responsibili tie

as they relate to aguaculture.

-

A Tist of the types of activities and programs that typically come under
scrutiny by the responsible fish and fisheries management agency would incTude:

0 Exotic spectes and eqqg importation

o Aquaculture leases

o Commercial fisheries research

¢ Fishery harvesting

0 Speciés management
0 Endangered species

0 Aguatic plants

0 Licensing of hatcheries

o Fishery conservation

Water Management -- State water management regulations facing fish farmers
are extremeiy complex and diverse. Oepending on the water resource tapped,
aquacul turfsts confront a sizable body of law on water rights and riparian
ownership. They must contend with proscriptions on the use of public waters,
conpetition and protection from other water uses, and also may be subject to
numerous federal and Tocal water management programs. Again, the types of
activities and programs that typically have restrictions placed around them by
state law include:

3

e

0 Fishway construction

0 Dams and reservoirs

L i

¢ Navigationa) improvements

0 Dredging and £i11ing - marine and inland waters
0 Harbor management

o Wild and scenic rivers ?

0 Aquaculture facility construction i&




¢ Becating management
0 Minerals mining

o Estuaries management

o Groundwater management

a0 Watershed protection

¢ Lake management

0 Brocks/Creek management

0 River authorities

¢ Baundary waters
Land Management -- Siting aquaculture facilities on suitable land is a signifi=-
cant probiem in many states. Conflicting state as well as federal and local

land use policies converge in programs such as coastal zone management and
wetlands preservation and in the use of intertidal and submerged tands.

The aquaculture entrepreneur s sometimes faced with the reality that Tand
use planning at the state level frequently favors establiished public.uses or
private uses that genarate maximum tax revenues. Strong competition for coastal
lands, far example, is likely to come from private housing and industrial
developments, from public, or from recreation development interesis.

The types of state statutes that impinge on aquaculture development in
this area typically will include:

¢ Coastal zone management

0 Submerged lands management

o Wetlands management

o Industrial/power plant siting

o Floodplain management

o Zoning

0 Regional planning schemas

o Dredging and filling

o Wilderness preservation



-~

0 Forest management
¢ Game preserveas

0 Eminent domain

o Agriculitural land use

o Recreation development/management
o Soil conservation

o Public lands

g Mineral leases

Health and Safety -- Public health restrictions on the production and sale of

Fish and fish products exist in every state. These laws principally protect
consumers against unsafe or unwholesome food products. They also directly
jmpact on fish farmers in several ways including whera and how they da business
For example, the Virginia State Health tommission is authorized to examine al}
fish and shellfish within the state, to inspect their natural envirorment as
well ag any facilities engaged in their handling, to condemn polluted areas,
and to regulate imports of fish and shellfish into the state. ‘

State authorities alsa heavily regulate fish processing plants, from ap-—
proval of water supplies to plant design to plant operations. Typical of the
health and safety concerns addressed by statute are:

o Plant design and construction

o Import restrictions

¢ Quarantine

o Commercial feeds

o Disease control

0 Food and drug regulation

o Sanjtation

o Processing restrictions

¢ Inspection and grading

o Occupational health and safety




Pollution Control -- Pollution affects the fish farmer as a threat to crops

and as a by-product of aquaculture cperations themselves. Among state statutes
controlling water pollution is, for example, Idaho's Water Pollution Abatement
law which establishes water quality standards to preserve the state's water

for a variety of uses including fish cu) ture.

Aquaculture operations themselves are sources of pollution., In addition
to federal Jaws regulating wastewater effluent, many states have established
pellution control standards to requlate waste products from pond ar raceway
cultures. Typical of these is a Maine statute entitled "Protection and Improve-
ment of Waters - Water Improvement Commission - Tidal or Marine Watars" which
sets standards for various water uses.

Other pollution control topics typically addressad by statute include:

o Water pallution (classification of waters; bacteriological
standards; chemical standards, industrial wastes, sewage
disposal) :

-

0 Liquid waste management i *
¢ So0lid waste management

¢ Hazardous waste management

o Toxic substances cantrol

0 Air pollution control

Commerce and Labor -- Numerous commercial and financial regulations affect

the formation and continued viability of aquacultural enterprises just as

they would any other business. On the other hand, some state laws specifically
address the needs of aquaculturists, for example, Mississippi's “Cooperative
Aquatic Products Marketing Law." This act authorizes the formation of nonprofit
¢o~ops for the purpose of growing, breeding, harvesting, handling, processing,
shipping, marketing, or selling aquatic products.

Some state warkers' compensation statutes such as those in_F1orida and Wis-
consin expressly include fish farming in their exemption of agricultural labor.




Topics addressed by state statute under the commercial and labor umbrella
include:

0 Aquaculture/agricultural assistance and Voan programs

o Crop insurance

0 Marketing associations

o Fish product pricing

o Wholesaie and ret2il licenses

0 Board laws (to acquire hatcheries, fishways)
0 Taxation

0 Blue Sky fnvestment protection

o Economic devFlopment

o Pollution control financing

o Employment regqulations




