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STATK A5D LOCAL RESTRICTIONS OH SITIHG
COASTAL AQUACULTURR FACILITIKS IK %% YORK

I. Introductioa

In its findings leading to enactment of the National Aquaculture
Act of 1980, Congress stated that "[n]any areas of the United States are
suitable for aquaculture, but are subject to land-use or water-use
management policies that do not adequately consider the potential for
aquaculture and may inhibit the development of aquaculture." In the
final report on a national study of barriers to aquaculture development,
commissioned by the United States Fish and Wildlife Service  hereafter
referred to as the Regulatory Constraints Report!, the authors
concluded:

There are few aspects of aquaculture uses of lands and
waters . ~ ~ that are not regulated to some degree or
other at all three levels of government -- federal, state,
and local. These regulations may range in scope from
environmental impact statements to pond construction
permits. Some regulations govern specific activities such
as grading, construction, and effluent disposal regardless
of location. Others regulate activities within specific
geographic areas such as conservation districts and the
coastal zone. In short, within each broad category of
regulation, the aquaculture entrepreneur likely will be
confronted by several levels of government.

A. second ievel of complexity remains to be confronted,
however. Within each level of government � f ederal,
state, and local -- are a variety of agencies with
responsibili.ties touching on aquaculture. The propensity
of many agencies within each le~el traditionally has been
to stake out their piece of the regulatory turf and to
guard it against all comers. That scenario, however, is
changing among federal agencies and in many state agencies
involved with aquaculture.

The Regulatory Constraints Report and the background documents on
which it was based compiled state laws and regulations impacting

1. 16 USC g 280L aX8! �982!.

2, United States Fish and Wildlife Service, Final Report, Aquaculture in the United
States: Regulatory Cons~lats I-2-3  submitted by the Aspen Research acd Inforsmtion
Cent, Narch 16, 1981!.



aquaculture development under the following categories: species
management; water management; land management; health and safety;
pollution control; and commerce and labor. The sub]ects embraced hy
these categories are found in the the Regulatory Constraints Report�'s
list of subcategories, set out in the Appendix attached to this report.
Brief descriptions of fust the New York laws and regulations in these
categories fill 38 pages. Analyses of these and federal laws and
regulations, probing problems they pose for aquaculture development in
New York, would fill volumes. A summary of statutory permitting
requi,rements in New York of potential concern to aquaculturists,
compiled the Hew York State Office of Business Permits, covers about
120 pages.

The focus of this report is narrowed to direct siting requirements
imposed by New York state and its local governments, with emphasis on
the relationships between state and municipal regulatory regimes ~
Bxcept for brief preliminary mention, and references to points of
intersection with state or local regulatory activities, applicable
federal laws will not be covered- The reference to restrictions
"directly" af fecting aquaculture is not self-explanatory. By "direct
siting requirement" we mean to include �! the regulation of water based
activities aimed primarily at protecting navigation and other
traditional public uses of waters, such as restrictions on the placement
of obstructions in open navigable waters, on dredging and filling, or on
the operation of vessels; �! comprehensive land use control laws
covering the entire Jurisdiction of a municipality and pfohibiting or

3. ~tory Constraints Report ZV-3M

4. Id vol 2 M 3~

5. See two of the four reports on the United States Fish ard Wildlife Service stzzly
leading to its final reportz A Mzectozy of Federal Regulations Affecting the Development
and Operation of Cosmen~ Apiculture �50 pages!; and A Directory of State Regulations
Affectizg the Developsmnt and Operation of CamsereLsl aquaculture  vol 1, 311 ~ vol
2, 657 pages}.

6. 1he list is on fQe in the office of the New York Sea Grant Institute, Aibmy, New

7. See, e.g., Novack, Federal and State Controls over' Land/Water Development in
Navg~~ ard 14nonavtgable Waters, 1 Sea Grant L J 335 �976!

8- Bostirg regulations will be noted both bagasse they provide a bu9qpamd for
analysis of central issues of state-local relatiomhilm in New York, arzl tecum. srrae
types of floating ~ssad.tuza faciU.ties might conceivably fall under laws ~~Lag the
operation of vessels M navigable waters.



restricting aquaculture in uplands or waters within certain districts;
�! similarly restrictive laws and regulations applying to specified
types of land or areas, including coastal erosion hazard areas,
wetlands, flood plains, and waterfront revitalization areas.

Some of the more or less closely related subjects that wi.ll not be
covered in this report are: the protection of, or restrictions on,
littoral or riparian rights of aquaculturists or others; the sale or
leasing, or granting of licenses or permits to use state or municipal
underwater lands or shorelands for aquaculture; fishing and fish
hatchery licenses; water pollution from effluents of aquaculture
operations or from external sources; regulations of various other
operations, such as restrict iona on f ishing for, or harvesting, f inf ish
or shellfish; and the simplification and coordination of multiple
permitting requirements for aquaculture activities- An overview of
problems of pollution of shellf ish growing waters is under preparation
by the Sea Grant Law program of the Paculty of Law and Jurisprudence,
State University of New York at Buffalo; and other studies have been
reported in various publications of the Hew York Sea Grant Institute.

State laws generally, and New York laws in particular, distinguish
freshwater bodies and marine waters in framing regulatory laws.
"Generally, freshwater requirements tend to be less rigorous than
marine, primarily because fewer public resources are involved."
Largely for that reason, although finf ish culture in inl.and ponds,
particularly by private operators, will normally be subject to siting
restrictions, this report relates mainly to the siting of aquaculture
facilities in or along marine waters. Some- of the subjects would be
per ti.nent as well to the development of f inf i ah aquaculture along the
shores of the Great Lakes or other large lakes.

9. Some aspects are discussed in a cmapanion report prepared by the sutbar for the
New Yotk Ses Grant Institute, Access to Waters and Uxxhmrater Lands for Atuaculture in New
York  January 1984!  b~sfter cited as the Aped.tore Access Report!.

10. The focus of the Aquaculture Access Rept'.

11- Emept to the extent water pollution is cern of the eavivotmmntal factors taken
into account in passing on the appropriateness of proposed aquaculture sites under
statutes eumdned by this report.

12. See ~Icle 0 of the Mew York Z~seutal Ccmsemetian Law, dmdir~ separately
with marine ard ca~el ~crees, ix~xg marine fisherimL

13. Regulatory Coostraints Report IV-15.



The nature of the siting regulations to be discussed in this report
is dictated by the nature of the aquaculture facilities and operations
governments deem it necessary or desirable to regulate. The factual
context is presented fn some detail in the companion report on access to
New York waters snd underwater lands for aquaculture.l A brief,
general description should suffice for the purposes of this report.

The term "aquaculture," in its broadest sense, is defined as "the
growing of aquatic organisms under controlled conditions."I~ A subclass
is sometimes marked out for aquatic activities taking place in brackish
or seawater � called "mariculture." The field may also be divided in
accordance with the the types or species of organisms cultivated, the
major categories being animals and plants. The animal varieties are
divided into fish  finfish, or vertebrates!; mollusks  shellfish or
bivalve culture, e.g., oysters, clams, mussels!; aud crustacea  e.g.,

14. lecture Acct Report.

1S. Bardach, J.E., J.R. Ryther and WA NcLarney, Aquaculture: The Farming and
Rebamtry of ~water and %crine Organisms 2  New York: Wiley-Interscience, 1972!  cited
hereafter as Bsrdach!. 'Ilxe b~onsI Aquauuxlture Act of I9M defines "aquaculture" ae the
"prnpa~imx amL nmziqg of aquatic species in controlled or selected environments,
incieUng Ixm not Iisilted to, ocean ranching  except private ocean ranchizg of Racific
salxuon for profit in those States where such ranching Ls prchQdted by law!-" T6 USC
  2802�! �982! "Aquaculture," one of the activities subject to the land use
regul<ious pranu4gated under the New York Tidal Wetlands Act  gnvirnxsxental Conservation
laws art > PkKinxmy Supp 1982]! is defined in the regulations as "the cultivation and
haxvmstixg of prodxs~ that naturally axe produced in the marixm ervrfrommmxt, includizg

sbeLifish, crustaceans axsl a~, and the installation of cribs, racks and in-
water stre~as for cultivsthg such prakxcts, but ~ not memx the cormnxuaicn of any
building, any fiHixg ar draslgtzg or the coanzuction of any water regula~ structures"
6 NYCHR $66u  I~

16. Clay, G8., et sl, Clean lassie for Hawaii II-I  prepmrei for the Aqxmculture
mnt Program, Departsmeut of Plannixg axxl Ecmmic Deveiolxaent, State of Hawaii!

�981!  cited hereafter ss CLay!. Germld 33owden ixsums a caveat in noting the yumrai,
clearly sensible," distinction bsssi on the differexme between frexh water axd sea water

"[C]urrent Nmge twas to blur xfm distinction. 'Ihe rader is cmxtiomsI,
therefore not to draw any saline infermmes fram seemingly interchaqye:dxle uxm of the
words aquaculture amj Imriculture." Coastal Asluaculture Law aud Policy 2  Westview ~,
EbuIder, Colo, 1981!.



shrimps, crabs, lobsters!. Examples of subcategories of marine plants
are seaweed and plankton.

The cultivation of shellfish or crustacea may entail any of four
types of operations: bot tom culture, as in the planting of seed oysters
or clams on the water bed; off-bottom culture, using a structure placed
on the water bottom to support the growing crop in the waters above, or
suspending trays or bags of oysters from floating racks or rafts affixed
to the water bottom by cable; pond culture, using seawater or brackish
water ponds, sometimes connected with the sea or bays by lagoons or
channels; and onshore hatcheries, generally using tanks, either to
produce seed oysters or clams, or to enhance the growth of seed oysters
or clams initially developed in water bottoms or on of f-bottom
f scil it ies. 19

The rearing of finfish is generally done in pens or cages suspended
in water and attached to bot tom land. More so than for shell f ish or

crustacea cultivation, space requirements for finfish aquaculture
~ormally require access to upland sites adjacent to the water based
facilities for Locating hatcheries, tanks, freezers, or other processing
buildings or equipment.

The cultivation of seaweed can take a variety of forms and
dimensions, but generally it requires the use of floating rafts or raft-
like structures anchored to the water bottom. Pending experimentation
in New York with the cult ivat ion of seaweed for biomass conversion to
produce methane gas, though on a small scale of perhaps a quarter of an
acre or less, suggests that to achieve acceptable yields the seaweed
farms for energy conversion would require the exclusive use of many
acres, Lf not square miles, of water surface. Whether or not the farms

17. Clay II-1 -II-2; 0 W. Terry, Aqtsmd.ture 11-12  New York Sea Qraat Institute,
MESh, New York ~t Atlas Mono ~ 17, 1977!  citsd hereafter ss Terry!, 'Ihe "aquatic
species" metered by the definition of "aqtsunjlture" in the Na~ Acp.mculture Act of
1980 include "say sperm of finf~, mollusk, crustacean, or other aquatic invertebrate,
amph&iso, reptile, or aquatic plant." 16 USC $ 2802�! �982! As used in New York' s
F~ and WiLdlife Law  article 11 of the Etsrimnsmatal Conservation Iaw!, fish' means

varieties of the supem9ass Pisces"; Food fish' mans all species of >Rible fish",
and "'Shellfish' means oysters, scallops, and all kinds of clams and. mussels."
Environmental Conservation Law $ 11M	03 la, b!,  9!  McXinney 1973!. Ard see the
definitiotm of "food fish" ard "shellfish" in the regulatices relatixg to the licensiug of
marine hatcherise � NYCRR $ 48.1 [1981 j!.

18. Clay II-1; Terry U.

19. jhe Lnfc~on in this aud the next two lmragr~ is sumsmrized fran the
Aqmeulture Acct Report.



would be close enough to shore to attract state or governmental
regulations remains to be seen.

II AHocation of Powers in the Federal System

"The common law pertaining to use of inland watercourses waa
received by the states in this country, not by the federal government,
and the power to shape the contents of common law rights i.s reserved to
the states, except as it. may be affected by powers delegated to the
federal government and exercised by it." The federal government's
jurisdiction over waters arises from the commerce power delegated to it
in the United States Constitution.

Commerce includes navigation. The power to regulate
commerce comprehends the control for that purpose, and to
the extent necessary, of all the navigable waters of the
United States which are accessibIe from a State other than
those in which they lie.... This necessarily includes
the power to keep them open and free from any obstruction
to their navigation, interposed by the States or
otherwise; to remove such obstructions when they exist;
and to provide, by such sanctions as they may deem proper,
against the occurrence of the evil and for the punishment
of offenders

Waters are deemed "ngvigable," for the purpose of defining the
navigable waters of the United States" subject to such control, "when

they form in their ordinary condition by themselves, or by uniting with
other waters, a continued highway over which commerce is or may be
carried on with other States or foreign countries in the customary modes
in which such commerce is conducted by water." ln determining
navigability the courts have looked at the rapacity for use, rather than
the actual manner and extent of use. The navigable waters of the
United States also include all waters subject to tidal action. Under

20. Waite, PIeuaire Boatizg in a Federal Union, 10 Buffalo I. Rev 427, 430 0.961!.

21. Art IZ, cls 2 and 13.

22. CiIman v Philadelphia, 70 US 713, 724-725 �865!

23 1he Ihaiel BalI, 77 US QO WaII.! 557, 563 �870!.

24. United States v Pot~et, Inc., 363 F Supp 812 {D Del 1973!.

25. United States v Stoeco Homes, Inc., 498 F24 597 �d Cir 1974!.



either test, the waters of Long Island Sound and Gardiner's and the
Peconic bays are navigable. Accordingly, Long Island Sound and several
or the larger bays around Long Island have been declared navigable
waters of the United States for purposes of application of the commerce
clause. Once a body of water has been adjudged navigable, it remains
so regardless of the action of natural forces and man-made
alterations.27

The pervasive nature of "navigable wat'ers of the United States,"
coupled with the extensive Jurisdiction of the United States Corps of
Engineers  the Corps! over activities obstructing navigation or
impairing water quality, attracts federal regulatory authority in most
any significant aquacultural prospect situated in or near water bodies.

The Corps' role in protecting navigation derives from section 10 of
the Rivers and Harbors Appropriations Act of 1899, which prohibits the
creation of "any obstruction not af f irmatively authorized by Congress,
to the navigable capacity' of any of the waters of the United States";
and makes it unlawful to build "any wharf, pier, dolphin, boom, weir,
breakwater, bulkhead, Jetty, or other structures in any port, roadstead,
haven, har'bor, canal, navigable river, or other water of the United
States, outside established harbor lines, or where no harbor lines have
been established, except on plans recommended by the Chief of Engineers
and authorized by the Secretary of War [Secretary of the Army, through
the Corps] "; or "to excavate or f ill., or in any manner to alter or
modify the course, location, condition, or capacity of, any porg,
roadstead, haven, harbor, canal, lake, harbor of refuge, or inclosure
within the limits of any breakwater, or of the channel of any navigable
water of the United States, unless the work has been recommended by the
Chief of Engineers and authorized by the Secretary of War [Army, through
the Corps] prior to beginning the same."

For the purpose of administering the Rivers and Harbors Act the
Corps has defined the term "structure" to include any pier, wharf,
dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, getty,
permanent mooring structure, po~er transmission line, permanently moored
floating vessel, piling, aid to navigation, or any other obstacle or

26. lhe J. Duffy, 14 F2d 426, 42Er427  D Conn 1926!, rex'd on other grounds, U3 red
754 �d Cir 1927!, cert ~ 275 US 528 g.927!  "tbe waters of Long Islaxd Souci proper
are territorial waters that tmr uamicipsl law reaches," for purposes of enforcing the
National Prohibition Act, arrl the Tariff Act af 1922!; V~ of Old Field v Schuyler, 13
NY2d 6, 12, 240%82d 9N, 982, 191 NET 460, 462 @963! +the waters af Lotg Island Sound
are tssrllgable waters within the ~ictitzt of the United States," subject to federal
laws re,~ing dredging!.

27. State Water Control Board v Hoffman, 574 F2d 1.91 �th Cir 1978!; Whitehead v
Jessup, $3 Fed 707   Z5K 1893!.

28. 33 USC 5 403 9976!  cited hereafter as the Rivers and ~rs Act!.



Under this definition, a facility for growing seaweed,
anchored to the water bottom, whether or not deemed a "floating vessel,"
and probably occupying et least a quarter of an acre of surface water,
would constitute an obstruction attracting the jurisdiction of the
Corps. A permit from the Corps would be required, in the form of either
an individual permit or a letter of permission, depending upon the
Die tzict Engineer's assessment of the scope, environmental impact and
degree of public opposition to the proposed project.30 A rearing pen or
other type of f acili ty f or f inf isb cul ture would be les s Likely to
impede navigation, but might nevertheless be deemed an "obstruction"
requiring a permit from the Corps. The District Engineer for the Mew
York District of the Corps is the person authorized to process and issue
a section 10 permit foz the Long Zsland Sound area.3L

Under section 404 of the Federal Wate~ Pollution Control Act
Amendments of 1972, as amended by the Clean Mater Act of 1977  hereafter
refer'red to, collectively, aa the Clean Water Act!, the Corps is
responsible for acting on applications for permits for the discharge of
dredged or fill material into "navigable vaters" of the United States.>>
Though the discharge of "any po1 lu tant, or combina tion of po 1lutants,"
into such waters is prohibited generally under the Clean Water Act, it
may be allowed by permit granted by the Administrator of the
Environmental Protection Agency, if the discharge meets the Agency's
standards as well as all appLicable requirements of section 404.~3 For
the purposes of the Clean Water Act, the definition of the term
"navigable vaters" is not narrowed to traditional notions of
navigability, as it is when used in the Rivers and Harbors Act, but
embraces much broader categories of "waters of the United States" coming a
vithin the orbit of the federal commerce power.34 Under 1974
regulations of the Corps, the Corps jurisdiction under both the Rivers
an.d Harbors Act and Clean Waters Act was extended to nonnavigable

29. 33 CFR S 3222 b! �%8!-

30. � 3222 d!, e!, and 325$ b! �983!; cf id 'I 3223 f!.<g! �983!.

31.. See id 5 3252Kb! �983!.

32. 33 %C Si 1311 a! �976!.

33. Id iil3LL, 1342 �976 and Supp 1981!.

34. Qrited States v Holland, 373 F Supp 665  ND Fla 1974!; and Natal Resources
Defense Contrail, Inc. v Callaway, 392 F Supp 685  D IL' 1975!. dad see the discussitxt af
this and related facets af the Cozps juzisdictica in Finnell, 3he Federal Regulatory Role
in Coastal land Naneggamnt, 1978 Am Har Foundatitxt Resettzch J L69, 176 et seq.



swamps, marshes and other wetlands meeting specified criteria.35

Under provisions of the Clean Water Act and implementing
regulations dealing specifically with aquaculture, the Administrator may
"permit the discharge of a speci.f ic pollutant or pollutants under
controlled conditions associated with an approved aquaculture project
under Federal or State supervision."

States meeting certain qualifications are authorized to assume
regulatory authority under both section 404 and the pollutant discharge
sections of the Clean Water Act.

Federal jurisdiction over activities constituting interstate
commerce is not exclusive. The police powers reserved to the states may
also regulate activities affecting, but not unduly burdening, interstate
commerce, or incidentally affect other maritime affairs; but in the
event of a conflict between federal and state laws, the federal laws

z.evai 1 38

Local governments may exercise the state's police power through
delegation by the state legislature or pursuant to home rule grants in
state constitutions. In some zespects the state and local governments
share powers to regulate water related activities. Questions regarding
the boundaries of their respective jurisdictions do arise, however, from
ambiguities or uncertainties in state enabling legislation. These will
be treated below in the discussion of the powers of Vev 'fork State and
its local governments to regulate activities obstructing navigation.

35. 33 CFR $ 209.120 �982!. And ~ Unitei States v Hoilami  zennerIg @le mosquito
canals ard mangrove wetlazzls!; and PinneIl, supra note 34, at IB7 et seq.

36. 33 USC 5 1328  Supp 1981! And see 40 CPt Q 122-25 �983!, as aserded by 45 Fed
Reg 33290-588  Nay 19, 1980!, Ttm regulatiare define "aquacultuzm project" as "a defined
managed water area which uses discharg~ of polhcants into that designated area for the

tenance oz' prcductj~ of hazvestable fnmdzwater~ estuarine, or marine plants or
aniamls." 40 CFR 5 12Z25 �%0! Azd ms. g 125.10-11 for criteria for granting permits
for aquaculture projects.

37. 33 [AC $5 1344 g!  Supp 1981!

38. Cooley v goard of Wardeos of Port of PhQ.mhJ.phia, 53 US �2 How.! 299 �851!;
parker v Brown, 317 US 341 �943!; Askew v American Waterways Operators, Inc., 411 US 325
�973!.



III- State Regulatiom of Water Based Activities

A. The Extent of State Jurisdiction
the Tidewat ers Exception

I.. Regulation Limited to "Navigable Waters of the State

New York State has exercised its reserved power over navigation
through legislation dating back to 1784. The various enactments have39

been assembled in three consol idat iona, designated the Navigat ion I,aw,
adopted in 1897, 1909, and 1941. They "brought together the general
statutory provisions relating to the navigation of the waters under
state control, except the canals," and in this effort the "term
'navigation' was used in the broadest sense and was made to include not
only the regulation of vessels passing over the waters, but also
subjects of obstructions to navigation, the use of streams as public
highways, tidewater navigation and the pollution of waters." 1

1941. Until 1941 the legi.slature did not perceive a need to limit
the locations of waters covered by the Navigation Law provisions
governing the operation of vessels. Various sections of the predecessor
Navigation Law of 1909 applied generally to "waters of this state,~2 or
to named waterways or other specific locations. In the 194143

consolidation the provisions of the Navigation Law were applied
uniformly to the navigable waters of the state," with some exceptions.
At the same time, the addition of the descriptor "navigable" introduced
navigability as a limiting factor. The term "navigable waters of the
state" was defined to include "all inland 1.akes and streams wholly
included within the state and not privately owned which are navigable in

39. See Schedule of Laws Repealed by the Navigation Law of 1909, in McKinney's
Navigation Iaw xiii~v 0.941!.

40. 1897 NY laws ch 592; 1909 NY Laws <h 42; 1941 NY Taws ch 941

41. 1907 Report of Board of Statutory Congolidation 3816

42. See, ag, 3 11, sailing rules; and $ ~ location of buoys or bescces 0.909 NT
Taws ch 42, ss assnxiecQ. Earlier the Nm~tion Taw had been made "applicable to all
stems vessels agc~p, the waters within the juri3diction of this state, excefthg
vesseLs which are subject to inspectimL under the Ta~~ of the United States." 1897 NY
Laws * 592, $ 1.

43 See, e+, 8 52 � 55, relat~ to the deposit of refuse, r~ of gravel, ice
binckais or pilotagg fees in specified water bodies @909 Taws ch 42, as assmxhsfi; axd 3
Rev Stats ch 20, tit. 10, Q 16 � 18 g3th ai 1899!, regulating ohstructions in the ~ of
the HLxison River ax@ other specified waters M the New York City ares.
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fact and are not connected by navigable channels with tidewater."
turn, "navigable in fact" was defined to mean

navigable in its natural or unimproved condition,
affording a channel for useful commerce of a substantial
and permanent character conducted in the customary mode of
trade and travel on water. A theoretical or potential
navigability, or one that is temporary, precarious and
unprof i table is not suf f icient, but to be nevi.gable in
fact a lake or stream must have practical usefulness to
the public as a highway for transportation.

1956. Fifteen years later the Joint Legislative Committee on Motor
Boats observed that limiting the law to "navigable waters of the state"
left "verv few bodies of water ... under State jurisdiction," for it
excluded  I! all lakes and rivers nor connected with tidewater by
navigable channels  thus excluding such large lakes as Cayuga, Oneida
and Seneca, and such rivers as the Hudson, Mohawk and Seneca!; �! lakes
and streams which are not navigable in fact  an estimated 2,000 small
bodies of water, including popular vacation areas in the Adirondacks and
elsewhere!; and �! waters not wholly included in New York State  thus
excluding portion.s of Lake Erie, Lake Ontario, and Lake Champlain!.
As a result the "great bulk of the boating" in New York was in "the very
waters which are excluded and the recent tremendous increase in boating
and boat traffic is on the waters over which the State has no
control." The commi t tee also noted

that under the existing definition it is difficult for
boatmen to determine the exact extent of State control and
law enforcement officers have been hampered by the lack of
a clear cut understanding of their jurisdiction.
Noreover, under the present statute it has been almost
impossible to determine just which boats must be
registered with the Department of Public Works fender
section 71 of the Navigation Law] and carry an assigned
identification number,4O

44. Navigation Law g 2�!, as amended by 1941 NY Laws ch 941  emphasis added!
�49Unnay 1941!.

45. Zd 3 2�!.

46- Memorandum of the Joint Leggsiative ~ttee on Hocnr Boats, in Gaemxe's Mil
Jacket on 1956;K laws ch 596  anther version found in 1956 New York State LegLslative
Annual 54!.

47. Id; and me People v Rart, 206 M.sc 490, U3 NVS2d 98  Co Ct, Wayne Co, 1954!-

48. Joint ~gisla&ve ~ttee memoraehm, supra note 46.
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To remedy the situation the committee sponsored and the legislature
enacted a bill amending the definition of "navigable waters" $n section.
2�! of the Navigation Law to read as follovs:

"Navigable vaters of the state" shall mean all lakes,
rivers, streams and waters within the boundaries of the
state and not privately owned, which are navigable in fact
or upon which vessels are operated, except tidewaters
lying south of the parallel of the forty � firs. degree of
north latitude and Long Island sound-

The committee pointed out that the "41st parallel runs
approximately through Hastings on Hudson"; that the "lower Hudson River
and Long Island Sound are excepted from State jurisdiction because it is
understood that the Coast Guard exercises active and adequate control
over those areas"; and that the expanded definition would give the
Department of Public Works  then the enforcement agency! "basic
jurisdiction over all boating wi.thin the State except that on Long
Island Sound and the lower Hudson River." In the light of this
legislative history, three features of the 1956 amendment bear on issues
to be explored in this report-

�! In altering the definition of "navigable waters of the state"
and thus enlarging state jurisdiction under the Navigation l.aw, the
legislature appeared to be concerned solely with the enforcement of
boating regulations. The expanded def inition similar'ly enlarged the
jurisdiction of the state over waters subject to the Navigation Law' s
provisions restricting the placement of obstructions in navigable waters
 the subject of section 32 of the Navigation Law, to be discussed
later!. Apparently the implications vere not brought to the attention
of the legislature or Governor.

�! There is no evidence that the exception was intended to
delineate state and municipal regulatory povers, or imply a fresh
delegation of exclusive authority to local governments. The concern,
rather, was with the division of authority between the state' s
Department of Public Works and the Vnited States Coast Guard.

�! The vording of the exclusionary clause � "except tidew'aters
lying south of the parallel of the forty-fi,rst degree of north latitude
and Long Island sound"  emphasis added! � invites problems of
interpretation- The term tidewaters is not used to describe Long Island
Sound. The clause did not say "tidewaters lying south of the parallel
of the forty-first degree of north latitude and of Long Island Sound."

49. 1956 NT laws ch 596  esqhasis addmi!.

50- Joint ~ps1ative ~ttee maalox;mid, supra note 46. The Division of the
Budget alM noted that "jurimdicticm ogler gcae waters of the State is split between the
Coast Guard and the State." Govertur's F11 Jacket on 1956 NV Laws ch 596.
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Thus, one might ask whether the exemption of "Long Island Sound"
extended only to waters wi.thin the Sound proper, or was meant to
include, as well, tidewaters flowing to and from the Sound in its
tributaries. Some clarification may be found in subsequent amendments,
to be noted below.

1958. Following the 1956 amendment it came to the attention of
Senator Klisha T. Barrett of Bayshore, Long Island, that all or portions
of Little Peconic Bay, Gardiner's Bay, Fishers Island Sound and Block
Island Sound were north of the forty-first parallel, thus not covered by
the exception unless they were regarded as part of Long Island Sound.
The Department of Public Works had. considered these waters to be part of
the Sound, but this was subject to some doubt. To resolve the problem
Senator Barrett introduced a bi.ll, enacted in 1958, further amending the
Navigation Law definition of "navigable waters of the state" to exclude
"tidewaters lying south of the parallel of the forty-first degree of
north latitude and Long Island Sound, Little Feconic Hay, Gardiner's
Bay, Fishers Island Sound and Block Island Sound."

Again the legislature seemed to be preoccupied with the extent of
state jurisdiction over boating and the division of responsibility
between the state and the Coast Guard. The Attorney General, in
addressing the proposed 1958 amendment, said that it would "release such
bodies of water from State law and only Federal rules and regulations
will be applicable."

1959. Within one year the City of New York expressed
dissatisfaction with the 1958 amendment and asked for a further revision
"so as to extend the jurisdiction of the State over waters of the City
of New York, waters excluded in the 1958 amendment's definition of
"navigable waters." lt was explained that "[tjhese waters are
presently policed by the coast guard but because of insuf f icient f unds
and personnel it can not properly police these waters and it has also

51. Memorandum of Senator Elisha T. Barrett, in Gmn~n's Bill Jacket on 1958 NY
Laws ch 170

52. 1958 NY Laws ch 170; and Memorandum of John W. Johnson, New York State
Superinterdeat of Public Works, Man+. 10, 1958, in Gcs~r's Hill Jacket <m 1958 Nf Laws
ch 170.

53, 1958 NV Laws ch 170.

54. Nano~ of Iaut.s J. Le&u.spritz, Atton~ Genexal, in Governor's Bill Jacket on
1958 NY Taws ch 170.

55. t%moratrh,an of J. Burch NcHorran, New York State SupeMrterdent of Public Works,
in Governor's Bi1L Jacket on 1959 %' laws ch SKl
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requested that State jurisdiction be extended to cover them."56
Joint Legislative Committee on Notor Boats obliged by sponsoring a
further revision of the definition, which the legislature enacted in
1959. As so amended the definition read as follows:

"Navigable waters of the state" shall mean all. lakes,
rivers, streams and ~stere within the boundaries of the
state and not privately owned, which are navigable in fact
or upon which vessels are operated, except the waters of
Long Island Sound lying within the boundaries of
Westchester county and all tidewaters bordering on and
lying within the boundaries of Nassau and Suf folk
counties."

Note the following features of the amendment:

�! The New York City waters wet'e taken out of the exception by
deleting the reference to "tidewaters lying south of the forty-first
parallel."

�! The waters of ~Lon Island Sound were used as a reference point
only to describe exempted waters within Westchester county.

�! The boundaries of Nassau and Suffolk counties, rather than the
waters of Long Island Sound, were referred. to in describing the exempt
status of waters in those counties.

�! The ambiguity noted in the failure of the 1956 versibn to
refer to ti.dewaters of the Sound may have been resolved � an issue to
be discussed below.

�! The clauses speciff cally excluding Little Peconic Bay,
Gardiner's Bay, Pishers Island Sound and Block Island Sound were
omitted. There is no evidence that the legislature intended to remove
their exempt status; rather, the intent was probably to accord them
exempt status as tidewaters within or bordering on Suffolk County.

�! Again the ostensible reason for the legislation was to extend
state jurisdiction over motor boating, not over other types of
activities regulated by the state.

The amended description of waters sub ject to control under th'
Navigation Law was one. of a package of measures sponsored by the Joint
Legislative Committee on Motor Boats in 1959. The revisions were

56- Id. And mm Meaurambjm of Robert F. Wagner, Mayor of the City of New York, April
18, 959, in GoLs~>r's BQl Jacket on 1959 NK laws ch 840.

57- 1959 NY Iaws ch 840  esqkasis added!. See the Go~or's approval memoraxxkss in
1959 New York State Legislative ~ 463-

14



prompted by the finding of an "increase in boating upon the waters of
the state and the ri.sing number of accidents and conflicts resulting
therefrom."5 Among other reforms, the new program established a
Division of Motor Boats within the Department of Conservation;
established a new and improved procedure for the registration of motor
boats; and encouraged enforcement by the count i.es of state boating
regulations by allocating one half the annual motor boat registration
fees to the counties. A distinction must be drawn between local

enforcement of state laws and the power of municipalities to adopt and
enforce their own regulations. The 1959 amendments did not enhance
local powers in the latter category.

1965. In l965, for reasons similar to those given by New York City
seven years earlier, var ious cities, towns and villages in Westchester
County requested legislation bringing waters of Long Island Sound under
their Jurisdiction within the def inition of "navigable waters" in the
Navigation Law, thus removing the then existing Westchester County.
exemption. Assemblyman Van Cott, the sponsor of one of the bills
responding to these requests, explained that "Westchester County is not
one of those counties which enforces the provisions of the navigation
law," hence "the burden of enforcement falls to the various cities,
towns and villages bordering Long island Sound within Westchester
County," for which they do not receive state aid- The corrective
legislation �! provided state aid for cities, towns and villages
enforcing boating laws where counties failed to act; and amended
section 2�! of the Navigation Law to read as follows:

"Navigable waters of the state" shall mean all lakes,
rivers, streams and waters within the boundaries of the
state and not privately owned, which are navigable in fact
or upon which vessels are operated, except all tidewaters
bordering on and lying within the boundaries of Nassau and

58. 1959 RF laws ch 838, 5 L

59. Id. The pertinent 1959 amendment did not grant such enforcement powers.
Generally, it is the duty of all local peace officers, inclidirg crsmty sheriffs, to
enforce state laws, ia9xding beating regulations. See Gxmty Law g 650  McKinney 1972!
 COunty sherif fS aid their dep~!; Crindnal procedure Law 35 L20�4!, 2l0, 220�!,
14G25 @kinney 1982 and Supp 1%9!; ard Navigate law $ 19  McÃinney l983!.

60. A similar effort in 1964 failed bemuse of a technical deficiecey in the hills
passed by the Legislature See veta mes~ye on A Int 3161 S Pr 4581 G964!, in 1964 New
'York State Lggislative Anrsal 568-569.

61. 1965 New York State Legislative Anmal 27L Inasmuch as the waters a'.der the
~sdicticn of these ~pslities were tom ~ fran state regutaticn urder the

yremsaably the mLslicipal enfo~t activities were directed to local
regulaticm of boatizg.

62- Aammdi~ ~ition Law $f 7~ and 7~  NcIMney Supp 1983!-



S u f f o lk count ice.63

2. The Extent of "TMewaters" i.m

or Smrrounding Lang Island

Prior to 1959 it was not clear whether the exclusion from the

Navigation Law definition of "navigable waters of the state" relating to
the area in or around Long Island Sound applied to "tidewaters" or to
waters of the Sound generally  deferring for the moment the question
whether this is a difference without a distinction!. Tn addressing the
1956 amendment, the Joint Legislative Committee on Motor Boats appeared
to assume that the entire area of Long Island Sound was excluded from
the definition of "navigable waters of the state." Yet, in the
version of its memorandum on the same amendment appearing in the New
York State Legislative Annual, the committee described the enlarged
definition as including all eaters of the state "except tideuaters lying
generally south of the northern tip of Manhattan Island." Also of
possible significance is the reference by the At torney General to "the
several large bodies of tidewaters such as Little Peconic Bay," in
reviewing the proposed 1958 amendment.66

The matter was laid to rest when the 1959 amendment specifically
referred to the tidewaters" in and bordering on Nassau and Suffolk
counties. Although the amendment was ostensibly aimed solely at
changing the definition in its application to New York City waters,
there was a reason for altering the definition in its application to the
waters off I.ong Island: In deleting the language describing New York
City waters the term "tidewaters" was removed  New York City waters
having been embraced by the words tidewaters lying south of the forty
first degree of north latitude" !. This brought into clear focus the
question whether the exempt waters around Long Island should be
described as "tidewaters" or simply as "waters," The draftsmen probably
opted for the term "tidewaters" because they chose to define the
excluded area as boundaries of the two counties rather than as waters of
the Sound. In framing the Nassau-Su f folk exemption, had they ref erred
to "waters" or "navigable ~aters" generally, they would have removed
from the definition, hence from state Jurisdiction for purposes of
implementing the Navigation Law, all publicly owned inland lakes,
rivers, streams and other waters in Nassau and Suffolk counties "which
are navigable in fact or upon which vessels are operated," whether or

63- NcKinney Supp 1983.

6I'g See text accompmnyizg rxgtes 49-59 supra.

65- 1956 New York State Ieggs3ative Anrxml 54  emphasis added!.

66. Mesgorambss of IdarLs J. Lefkowitz, Attorney General, March 10, 1958, in Gaverrrgr's
Bill Jacket on 1958 % Lam ch 170.



not they are "tidewater s." Arguably, the draf tsmen  and so the
legislature! meant ro retain state jurisdiction over boating on inland
waters of the tvo counties, even though the tidewaters of Long Island
Sound were to be exempted.

The questions remain. What waters of Nassau and Suf folk counties
generally, or of Long Island Sound specifically, are "tidewaters"? Are
all the waters of Long Island Sound "tidewaters" within the scope of the
exemption from state jurisdicti.on under the Navigation Iaw? If not,
what is the extent of such "tidewaters"? How far do they r'each into the
Sound? Are the wa ters o f the Atlantic south of Long Island, including
those of Great South Bay, "tidewaters"? Tf so, are they within the
exception?

Tiffany defines "tide waters" as "those in which the tide
ordinarily ebbs and flows, including the sea, and also bays, rivers, and
creeks, so far as they answer this description." The term has been used
as a synonym of "navigable waters," though under some definitions of
"navigable vaters" they are either more extensive or less extensive than
"tidewaters." In an early Massachusetts case Judge Gray explained:

The term "navigable waters," as commonly used in the
law, has three distinct meanings: 1st, as synonymous with
"tide waters," being waters, whether salt or fresh,
wherever the ebb and flow of the tide from the sea is

felt; or, 2d, as limited to tide waters which are capabl.e
of being navigated for some useful purpose; or, 3d, .
as including all waters, whether within or beyond the ebb
and flow of the tide, which can be used for navigation.

If we were to apply Tiffany's definition of "tidewaters" to the
wat ers of Long Island Sound, given the navigability-in-fact criterion
for applying the Navigation Law's definition of "navigable waters," we
would conclude that �! all waters of the Sound affected by the ebb and
flow of the Atlantic Ocean would be "tidewaters," thus specif ically
excepted under that statute; �! if any waters of the Sound could not
meet the statutory "navigable in fact" test, they would not be
"navigable waters" but might nevertheless be "tidewaters," so in any

67, 2 H.T. Tiffany, The Law of Real Property. $ 659 �d ed 1939!. Poz an opinion
adopti~ Tiffany's definition see Sibscn v State, ll0 NH 8, 259 A2d 397, 399 �967!: '!be
term "tidewaters" should >mt be conbmed with "tidelands." !be word "tidelands, in its
most common usage, denotes "those lands at the margin of tidal waters which are
alternately cove~ acd mxxrvered by the rise and fall of the tide, between the U.vms o
mean high tide and mean low tide, or, as mmsetimes provided by statntm, ~~mm. los tide."
78 Am Jur 2d, Waters $ 375. And see Walker v The State Harbor Commissioners, % US
648,650 �878!; and J. N. Pomeroy, The Law of Water Rights 0 ~ �893!

68. Cossmonwealth v Vincent, l08 Mass 441, 447 �871!. And see 65 CJS, Navigable
Waters $ L
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case would be exempted. by the statute; and �! if any of the waters of
«he Sound did not feel the ebb and flow of the tide, they might
nevertheless be "navigable waters" subject to the provisions of the
Navigation Law.

Two lower courts in New York have adopted Judge Gray's definition
of "tidewaters" � I~waters, whether salt or fresh, wherever the ebb and
flow of the tide from the sea is felt" � � in cases involving alleged
violations of state or municipal boating regulations on waters in
Suf folk County.

In People v Abrams the court dismissed a charge of operating an
outboard motor in violation of motor identification requirements of the
Navigation Law, on the ground that the violation occurred in exempt
tidewaters "located in the Great South Bay which body of water is
affected by the ebb and flow of the sea."

In upholding provisions of the Town. of Islip' s zoning ordinance
restricting the use of waterfront lands on the Connetquot River, the
court in Town of Islip v Powell, after referring to the same definition
of "tidewaters," said that the "Connetguot is a tidal river bordering on
and lying within the boundat'ies of Suffolk County and the Navigation Law
definition [of "navigable waters" I would appear to exclude it from State
contro1.." In a dictum not material to the issue in the Town of Islip
case but of significance to the pzesent study � whether the waters of
Long Island Sound proper are "tidewaters" � the court observed that the
"word 'tidewater' . - ~ is usually not applicable to the o~en sea but to
coves, bays and rivers  Black's Law Dictionary [4th ed] !." We find no
authority for the implication that waters of the open sea -- or, by
extension, in the open areas of Long Island Sound -- would not be
regarded as "tidewaters." This i.s not surprising. As suggested by
Tiffany's and Judge Gray's definitions of "tidewaters," it would
normally be assumed that seaward waters would be classified as "tidal,"
and the issues addressed by the courts would more likely relate to the

69. See text accanpsnying zmtes 63 and 45 supra for the Navtgation Law definitions of
"navigable waters of the state" and "navigation in fact." In Rngland "no waters are
navigable in fact, or at least to szzy considerable extent, which are not subject to the
tide, and from this circzxnstanoe ~ water axe ~pebble water there signify the same
thing But in this czxxztxy tie cazm is widely different Some of our rivers are as
navigable for many hundreds of miles a&zve as they are below the limits of tide
water . ~ .." The Daniel Ball, 77 US �0 WaU.! 557, 563 �870!.

70. 82 Misc2d 979, 98~81, 372 %S2d l38, 140  Dist Ct, Suffolk Co, 1975!.

71- 78 Misc2d 1007, M09, 358 NYS2d 987, 989  Sup Ct, Suffolk Co, 1974!.

72- Black's law Dictionary does not cite any authority for this statement �th ed
1979! .



tidal character oi landward bodies of water, such as bays, rivers and
streams.

The boundaries of Nassau and Suffolk counties extend "northerly
into Long Is 1.and Sound at a right angle to the general trend of the
coast until [they intersect] the boundary line between the states of New
York and Connecticut. Thus all the waters of Long Island Sound north
of these counties lie within their respective borders, and if the waters
are tidal � � as we surmise they are � � that part of the Sound is
excluded from state regulatory Jurisdiction under the Navigation Law.

The southern boundaries of Nassau and Suffolk counties are the mean
1 igh water mark of the Atlantic Ocean. The southern boundary of New
York state is "three geographical miles distant from the coast line"

73. See Tiffany v Town of Oyster Bay, 234 NY 15, 21, 136 lK2d 224, 225 �922!,
referrixg to the watexs of Cold Sprixg Harbor as "navigable tide waters." Aal see ~
v Hart, 206 Misc 490, 492, 133 NYS2d 98, 100  Co Ct, Wayne Co, 1954!, hoMxg that Take
Ontario came within the exception in the 1941 definition of "navigable waters of the
state" becaixm it was "coxxnm~ed by a oman,gable &axmel with tidewater, the St. Iawrexee
River flowing from Lake Ontario to the Gulf of Newfc~laxxL." In other cases the New
York courts have assumed that the foIIcwixg are "&dewaters": the Harlem River  Obienis v
Creeth, 67 Fed 303 [SDNY 1895]!; Runtington Bay, Suffolk County  People v Anton, 105
Misc2d 124, 431 NYS2d 807 [Dist Ct., Suffolk Co., 19%]!; ReIraolds Channel, Iced Beach, in
the Town of Hempstead, Nassmx Gamba  People v Biaxsdxi, 3 Misc21 696, 155 NYSZd 703 [Twist
Ct, Nassau Co, 1956]!; ~ead Harbor, Nasam Gxsxty  People v Levine, 74 Nisc2d 808,
343 NYS2d 81.6 [Dist Ct, Nassau Co, 1973], sff'd sub nom People v Wechaler, 79 Nisc2d 103,
359 NYS2d 939 [Sup Ct, App Tm, 2d Dep't, 1974]!; the Nissequogue Rivex', Town of
Smithtown, Suffolk Countv  People v Poveram, 79 Misc2d 42, 359 HV2d 848 [Sup R, App Tm,
2d Dep't, 1973]!.

74. 1881 NY Laws ch 695. Ihe towns of Oyster Bay, North Hampstead and Heeximtead we~
transferrei from Queeas county to Kasam county when the Tatter county was formed in 1898
0898 NY Laws ch 588!. Ihe 188l law also extended the m rtherly boundaries of these towns
to the New York � Conmecticut lix». in Long Islard ~

75. 1 New York Rev Stats, Pt 1 ch 1, tit. I, $ 1 �829!; Division of State Piaxsxirg,
New York State departs»ot of State, Federal and State Coastal Poumiaries and Jurisdictions
in Ice New York Marine District  Coaylementing Map Series II2! ~  August 1977!  cited.
hereafter as the Coastal Bouxdaries Report!.
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drawn from the sean low water line of the shore. Presumably the
~aters within the three � mile strip are tidal. The exclusion from the
Navigation Law definition of "navigable waters of the state" covers
"tidewaters ~borderrn on," as well as tldewaters "lyrng within," the
boundaries of Nassau and Suffolk counties.

The courts in People v Texaco dealt with the question "whether or
not the County of Nassau has Jurisdiction over the tidal waters adjacent
to its [south] shore." At issue was the authority of the county to
include in its Pire Prevention Ordinance provisions requiring the
installation of certain facilities at marine terminals used by boats
discharging flammable or combustible liquids- Citing section 2�! of
the Navigation Law, the appellate court held "that the County of Nassau
is authorised to regulate the tidewaters bordering on and lying within

76 State Law $ 7-a�.! b!  Ncxinney 1984!. Coastal Boundaries Report 3. The
Suhmerggsi lants Act, vastly In the states "title to ani ownership of the lands bemath
navigable waters within the baxxlaries of the respective States" �3 USC 3 1311 [1976]!,
includes

�! all 3auis within the bcx3ndaries of ~ of the r~ive States
which are ~ by nontidal waters that were nzvip~le under the laws of
the United States at the time such State became a member of the Union, or
acquired sovereignty over such lands and ~aters thereafter, up to the
ordinary high water mark as heretofore or hereafter modified by accretion,
erosion, and relictinn;

�! all 4mb permanently or perbxUca11y cavexyd by tidal waters up to
but not above the line of mean high tide aud seaward to a line three
gecgrtqhioal mI3aa diatdSnt *om the caaat line Of eaCh suCh State axXI to the
boundary line of each such State where in any case such boundary as it
existed at the time such State became a member of the Union, or as
heretofore approved by Congress, extends seaward {or into the Gulf of
Mexico! beyond three yx~icaL miles, and

{3! a31 fIUed ing made, or reclaimel Iarxbi which formerly were lazxis
beneath navigable waters, aS hereinabave definedL �3 USC 3 1301[a]
[1976]!.

77. See section ~1N of the Etnriv~al Consermtion law, providing. "Ihe
~ auI coastal district shall iaclrxh the waters of the Atlantic Deem within three
nautical ndles frtxs the coast line aud all other tidal waters within the state, Inctudiq3
the Hudson River up to the Gqqen Zee briny." McKinney 1973.

78- Navigation Las $ 2�!  N9Jzney Supp 1%9!.

Misc2d 26D, 365 NYS2d 661 est Ct, Nassau Cb, 1975!, aff'd, 87 Misc2d 255,
383 Nfs2d 788  sup ct, App Tm, 2d ~'t, 1976!.

80. 81 Misc2d at 264, 365 HYS2d at 665.
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its boundaries The court did not have an occasion to identify the
sea ward line of the "border i ng" waters. The alleged violation related
to a dock "located at the head of the harbor of Jamaica Bay, a navigable
tidal waterway," in the "tidal waters of the south shore of Nassau
County."82

How far out do the waters "bordering on" these counties extend? To
the three � mile limit of the marginal sea? To only a part of the
marginal sea washing the counties' south shores? The jurisdiction of
New York state extending to, and "exercisable with respect to, waters
offshore from the coasts" of the state includes not only the three � mile
marginal sea, but also the "high seas to whatever extent jurisdiction
therein may be claimed by the United States of America, or to whatever
extent may be recognised by the usages and customs of international law
or by any agreement, international or otherwise, to which the United
States of America or this state may be party." Night the bordering
waters exempt from state regulation under the Navigation Law include,
accordingly, waters beyond the three-mile limit that might be used for
aquaculture? If the issue should be litigated, the courts would not
necessarily come up with a categorical answer, such as a declaration
that waters in the enti.re three-mile area would be deemed to border on
one of the counties for the purposes of applying the Navigation Law
def ini.t ion. The courts may, instead, devise a rule of reason,
delineating the reach of the exclusion based on the nature and purpose
of the state regulatory power under review. We now turn. to the
regulatory provisi.ons of the Navigation Law of possible relevance to
aquaculture in or adjacent to Nassau and Suffolk counties.

3. Restrictions on Construction, Excavation
or fill in New Tort State craters

1. Coastruction of Docks aad Other Structures

Section 32 of the Navigation Law reads:

It shall be unlawful to construct, in the ~navi able
waters of the state, any wharf, dock, pier, jetty, or
other ~te of structure without first obtaining a permit
therefor in conformity with the provisions of section four

@ 87 Hisc2d at 255, 383 NYS2d at 789.

82 81 Nisc2d ~ 261, 365 NYS2d at 663.

@ State Law 5 7~!  lh9Xmay 1984/ And fas. G 'Ibag, turisdictionaL Isis in
International Law: Kelp Farming Beyomi the Territorial Ses, 31 Buffalo L Rev 885  l982!.
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hundred twenty-nine-c of the conservation law [now
Environmental Conservation Law $ 15-0503].84

Section 15-0503 of the Environmental Conservatfon Law  formerly
section 429-c of the Conservation Law!, referred to in section 32 of the
Navigation Law, requires a permit from the Department of Environmental
Conservation for the placement of dans and impoundment structures fn a
"natural stream or watercourse." Subdf,vision 1 of section 15-0503
says:

Except as provided in subdivision 4 of this section,
no dam or impoundment structure, including any artificial
obstruction, temporary or permanent, in or across a
natural stream or water course, shall be erected,
constructed, reconstructed or repaf.red by any person or
local public corpora tf.on without a permi t issued [by the
Department of Environmental Conservat fon] pursuant to
subdivision three of this section.

Subdfvision 3 of section 15-0503 establishes criteria to be
considered by the Department of Environmental Conservation in its review
and. refers to applicable regulations of the Commissioner of
Environmental Conservation.

a. kre Oects amd Other Types of Lamcfimg
Places Smb!ect ta Reguiatfoef

Prior to a 1983 amendment to section l5 � 0503 of the Environmental
Conservatfon Law, subdivision 1 required a permit from the Department
of Envi.ronmental Conservation for the erection, construction,
reconstructfon or repair of "any permanent dock, pier, wharf or other
structure used as a landing place on waters," in addition to the
requirement of a permit for a darn or impoundment structure in or across
a natural stream or watercourse. The memorandu~ of Senator Dunne, a

84- NBHmey Supp 1983 {emphasis added!. Section 42~ of the Conservation law

�972 & Laws ch 664, $ 2!,

85. NcKfnney Supp 1983. It may be noted in passing that the exceptions in
subdfvfafon 4 af section I5-4503 of the Kts~rlsental Conservation Law MMde a "farta
pomf etected upon jamfs devotef tn fmrming for the purpose of... propagation of fish,
unless specifiei emhmduseot, ~ty anf other dimensfotm are exceeded  id!.

86. Id.

87- 1983 New York laws ch 442, effective July 13, 1983 The ametrhsent was proposed
by the Depmrtsmnt of Envirc~tal Conservatiaa See memorsxrhm of Laud~ M Vernon,
Chief Counsel, Department of Environmental Conservation, dated June 22, 1983, in
Conor's Bill Jacket on 1983 m Laws ch 442.
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sponsor of the amendment, explained its purpose as follows:

This provision eliminates language in ECL 5 15-
0503�! requi,ring a pezmit to build or repair a dock,
wharf or other structure used as a landing place on water
and amends ECL   15-0503�! to eliminate exemptions for
certain docks, piers, wharves and structures from the
permit requirement contained in $ 15-0503�!. Docks,
wharves and piers that are not open-work or open timber
require filling, and therefore will still be subject to
permit under $ 15-0505.89

Title 5 of Article 15 of the ECL has been in existence

since 1966, essentially in its present form. During that
period the progra~ evolved from one which regulated all
dock construction to one which only regulated permanent
docks with over 200 square feet of top surface area
�975!. With 6 years' experience under the new criterion,
DEC has determined that docks, piers, wharves and other
structures used as a landing place on water, and built
with open-work supports, do not have a significant impact
on water quality or the fishery resource, and therefore it
is not necessary to continue the regulatory progz'am.

This explanation of the purpose of the amendment to the
Environmental Conservation Law � to deregulate the construction of
docks and other landing places in "waters" � is puzzling, in view of
the failure of the legislature ta eliminate the companion provision of
section 32 of the Navigation Law requiring the obtaining of a permit for
the construction of "any wharf, dock, pier, jetty, or other type of
structure" in the navigable waters of the state. The two statutes could
be reconciled by �! construing section 32 of the Navigation Law as
requiring a permit to build or repair docks, other landing places, or

88. Found in Gwmxnor's'Bill Jacket on 1983 lF Laws ch 442.

89. Section 1~505, requiring a p rmit for eccnmion or fill, is di~ssed below.
See text accmpmrirg notes 110 et seq.

90. Ihe term "waters" as defined for the purposes of article 15 of the lavironmental
Consezvation law includes both naviyhle azzi norm;erkgpble water badia Section 15-
0107�! of the ELzvtrozmental Conservation Law says: "Waters' shall be constr~ to
inc1ude lakes, bays, sounds, ponds, impounding reservoirs, springs, wells, rivers,
streams, creeks, estuaries, marshes, inlets, canals, the Atlantic ocean within the
territorial limits of the state of New York, and all other bodies of surface or
ua~peml water, natural or artificial, inlazd ar ooastal, fresh or salt, pubic or
private, which are wholly or partially within or bordering the state or within its
jurisdiction." McKinney 1973.
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any other kind of structure in navigable waters of the state; while �!
construing section 15-0503 of the Environmental Conservation Law as

natural streams or watercourses. But this interpretation would hardly
produce the result intended by the sponsors of the 1983 amendment.
Docks and landing places would normally be located in navigable waters.

h- Assuming that Docks and Other Types of Landing Places
Are 8mb]ect to Regelation, SoaM a Permit Be Required for
an Aquaculture Facility Not Serving as a Landing Place?

Mould an aquaculture facility in navigable waters not serving the
purpose of a wharf, dock, or pier be subject to section 32 of the
Navigation Law as some "other type of structure" ? Assuming that the
structure used for aquaculture were a raft or simi.lar to a raft,
anchored to the water bed or other~isa moored, one could argue that its
purpose was not the same as that of a wharf, dock, pier or jetty, hence
not embraced within the section. The argument would invoke two rules of
statutory construction: the maxim "nose i.tur a sue iis"  " it is known from
its associates" !, under which "the meaning of a doubtful word may be
ascertained by reference to the meaning of words associated with it";
and the maxim ejusdem generis"  " of the same kind"!, under which the
meaning of general language of a statute may be limited by specific
phrases which have preceded it.

A counter argument would be based on the assumption that the
purpose of section 32 of the Navigation Law is to prevent obstructions
to navigation from any man-built structure, and that the purpose would.
not be served by limiting the coverage of the section to docks or
similar structures used as landing places. That would be consistent
with the plain meaning of the phrase "or other type of structure" in
section 32- Docks and other landing places are but one ~te of
structure that may be located in navigable waters. The heading of
section 32 lends support to this position. It reads "Construction of
structures in or on navigable waters." It does not specify docks or
other kinds of landing places.

The issue is clouded by the fact that section 15-0503 of the
Environmental Conservation. Law, re f erred to in sec tion 32 of the
Navigation Law, deals specifically with a par ticular type of structure
in particular types of waters, namely, a "dam or impoundment
structure... in or across a natural stream or water course.
Ordinarily, it ~ould not matter whether the scope of the tern.
"structures" in section 32 of the Navigation Law embraces a dam or

9l- NcSZxmey Statutes QIook 1! 0 239 +971!

92- Zmpbasis added. "If . ~ . the legislative Intent is rot clearly expressed in the
enactamnt, the courtm may resort tn the title as m aid in its interpretation" NBHnneyStatutes  Book L! $ l23 Q97L!- 24



impoundment structure in a navigable watercourse. A permit from the
Department of Environmental Conservation would be required under either
that statute or under section 15-0503 of the Environmental Conservation
Law in any case. However, the exemption of the tidewaters of Nassau and
Suffolk counties from section 32 of the Navigation Law  but not from
section 15-0503 of the Environmental Conservation Law! would raise a
problem of statutory interpretation in the case of a dam or impoundment
structure in navigable tidewaters constituting a watercourse. We will
focus on that problem later in reviewing the special provisions relating
to the regulation of dams and impoundment structures-

c. Assuming that Generally a Permit Were Required
umder Section 32 of the Navigation Law for
Aquaculture Facilities, Other than a 3am or
Impoendment Strisctmre, Obstructing Navigation,
Would the Tideweters Exemption for Nassau and
Suffolj Gmnties dpylyT

For the purpose of raising this issue we are assuming that a moored
raft used for aquaculture would be subject to regulation under section
32 of the Navigation Law as a "structure" placed in navigable waters.

We have seen that by statutory definition section 32 of the
Navigation Law does not apply to the "tidewaters bordering on and lying
within the boundaries of Nassau and Suffolk counties," because such
tidewaters are specifically excluded from the Navigation Law definition
of "navigable waters of the state." Yet section 32 of the Navigation
Law provides that a permit for placing a structure in navigable waters
shall be obtained "in conformity with the provisions" of section 15W503
of the Environmental Conservation Law, which does not exempt the two
counties f rom its coverage. Iloes this re f erence to the Environmental
Conservation Lav mean that a permit would be required for placing a
moored raft, to be used for aquaculture, in any of the tidewaters of the
two counties?

We think not. The activity regulated. by section 32 of the
Navigation Law -- the building of various types of "structures" -- is
confined to "navigable waters of the state" as defined in the Navigation
Law  as so defined, excluding the tidewaters of the two counties!. The
activity regulated by section 15&503 of the Fnvironmental Conservation
Law � building a dam or impoundment structure � is confined to natural
streams or watercourses. "Every provision of a statute must be
construed as hav'ng been intended to serve some useful purpose. -93

The two sections can be reconciled and each can be given effect
the "conformity" provision is construed as merely identifying the
permitting agency  the Department of Environmental Conservation! and
applicable permitting procedures for admini.stering the Navigation Law

93. ~Honey Statutes  Book 1! f 98  L971!.
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provisions. 94

In the discussion later of the appl.ication of the excavation and
fill provisions of the two statutes we will note that the issue was more
complicated prior to the 1983 amendment removing from section 15-0503�!
of the Environmental Conservation Lav provisions requiring a permit from
the Department of Environmental Conservation for the erection of "any
permanent dock, pier, wharf or other structure used as a landing place
on wa ters."

d. Are State Agencies and Fxxbli.c Amthorities
Sxxb]ect to the Permitting Reqmiremexxts of
Section 32 of the Navigatioxx Law?

Must a statg department or state public authority obtain the
approval of the department of Conservation to construct or place an
aquaculture facility in or around Long Island Sound? Again a problem
arises from the mixing of section 32 of the Navigation Law with section
15-0503 of the Environmental Conservation Law. The Environmental
Conservation Law section imposes the permit requirement on "any person
or local public corporation." Section 32 of the Navigation Law, using
the passive approach, makes it "unlawful" generally to place the
structures in navigable vaters of the state.

Prior to a 1965 amendment the Conservation Law, in a predecessor of
section 15&503 of the Environmental Conservation Law, had provided that
"[nj o structure for impounding water and no dock, pier, wharf or other
structure used as a landing place on waters shall be erected or
reconstructed by ~an public ~authorit or by any private person or
corporation without notice to the superintendent of public vorks.u
The 1965 rewording, now found in section 15M03 of the Environmental
Conservation Law, was deliberately framed to exempt actions of state
departments or state public authorities, but not municipal corporations

94. ~ the Irxvtsixxsx nf mction ~563g! preseriMng criteria to be applied by
the Depsrxxjaent of Rxsrlxxxnmexxtal Coxxservaticxx in psseixg on applicatioxmx for permits;
au~b5rg the depsrtzxxaxt to impme conditions on permits; and mandating caapUance with
applicable rules and regulations of the Commissioner of Enviroxmental Conservation
gaveraixg "perxXLit applicatiOns, rexmwslsb modificationab Suspanaians and rebporatinns."

95. Conservation Lav $ 948 f951!  emphasis added!. The 1965 anvaxdment transferred.
the provisions to a xmw section ~ g.965 NY Laws ch 955!.
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or local public authorities. Inasmuch as section 32 of the Navigation
Law was amended at the same time, it might be asser'ted that the lack of
a similar ef f ort to remove state agencies from regulatory authority
under that section implies an intent to include them. The argument
would probably fail, in view of "the well-established rule that general
legislation is inapplicable to the State or its agencies unless there is
express language subjecting the sovereign to the terms
thereof,... based on the fundamental principle . ~ . that general
laws are presumed to be for the government of the citizens and not for
the sovereign or its agencies." If a state department or state public
authority were to engage in aquaculture or construct aquaculture
facilities for use by private persons, in our judgment it would not
require permission under section 32 of the Navigation I,aw or section 15-
0503 of the Envi.ronmental Conservation Law.

2. 9amm or Impouadment Strnictrnres in Qaterconrses

a. Definition of Oams and Impornndment Structures

Section 15&503�! of the Environmental Conservation Law, quoted
above, requires a permit from the Department of Environmental
Conservation for the construction by any person or local public
corporation of a "darn or impoundment structure, including any artificial
obstruction, temporary or permanent, in or across a natural stream or

96. 'Ihe Conservation Law, as arrnarded in 1965 and revise in the 1972 rrncodification
of the Envitrnrmental Conservation Law, errcluhai the "state" from the statute's definition
of "person," as applied to the provisions of section 1~503 arni other sections of article
15 of the Znvtrrerrnmrtal Conservation Taw arni its predecjmsor provtsiorrs. Ermirrormerrtnl
Conservation Law g 15<107@!  MdHrrney 1973!. In any case, the "word 'permn
in i.ts ordinary significance embrace a State or garrerrnrn~rt." Towner v Jimernrmr, 67 AD2d
817, 413 NYS2d 56, 58 �th Dep't 1979!, ci~ %drZrnny Statutes  Book 1! 5 115 0.971!,
arri General Constructirxr Law 0 37  Mc&rm,r 1951!. In reaped to objectiornr by >anrioos
state depsrtnrents and mrthorities, the Goverrx>r hnd vetoed a 1964 be similarly eeeeKtg
the Conservation Law becaua it reqrdred state pubic corporatiorsr to obtain permits
before unde~tng construraion in waters in the state. Goverrer's Veto Nemoxmcbm No
281, on S Int 919, Pr 4133 and A Int 1586, Pr 5679. See memoranda of the State
Superintendent of Public Works, July 7, 1965, and the Joirrt Legislative Comraittee on
Revisicn of the Conservation Law, March 22, 1965, in Govermrrrs Bill Jacket on 1965 NY
Taws ch 955. Ihe State Office f'o r Local Grs~eee objected that the 1965 maerdrrnmrt
treatel murdcipal corporations "dif ferently fram state agencies." Nemorandrnn of Associate
Ccaxre~J. to the Office for Local Govermnent, July 13, 1965, in Gcseraor's Sill Jacket on
1965 % Laws cb 955.

97. Port of New York Authority v Linde Paper Co., 205 Nisc 110, 114-115, 127 NYS2d
155, 157 � 158  Mun Ct of the City of Nf 1953!, citing higher New York arni federal court
decisions. And ~ Tower v Jirrrersan, supra note %; and 55 NY Jur, State of New York 5 2
�967!.

98. NcKinney Supp L982. See supra p 23.
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water course." It is doubtful that a free floating or lightly anchored
aquaculture facility would be deemed to be an "artificial obstruction
within the meaning of this section, if that general term takes Its
meaning from the particular wards "dam or impoundment structut'e" that
precede it, in view of the doctrines of ejusdem generis and noscitur a
sociis noted above. However, it is conceivable that an impoundment
structure might form part of an artificial pond used for finfis'h
cultivation along coastal waters. Por the purposes of section l5-0503,
a "dam or impoundment structure" is defined by the regulations of the
Department of Environmental Conservation as including, but not limited
to, "earth f ills, with or without controllable outlet gates, and roads ~
bridges or ford.s which unduly impede the flow of water." The
facility might nevertheless escape regulation under section 15-0503 o f
the Environmental Consez'vation Law because the permitting requirement
for dame and impoundment structures is limited to those found in a
"natural stream or water course."

b. Oefinition of Natural Streams amd Watercouzses

The Department of Environmental Conservation's regulations
implementing article 15 define the terms "stream" and "watercourse" as
follows:

 m! Stream means a watercourse or portion thereof,
including the bed and banks thereof. Small ponds or lakes
with a surface area at mean low-water level of 10 acres
� hectargs! or less and located in the course of a stream
shall be considered part of a stream and subject to
regulation under this Part, A stream shall not include a
pond or lake having a surface area of greater than 10
acres � hectares! at mean low-water level.

 n! Watercourse means that area of land within which
or upon which the flow of water is ordinarily confined due
to existing topography. It includes the area between the
mean high-water lines on each side of a stream.

As the terms "stream" and "watercourse" are thus construed by the
department, the locations of dams or impoundment structures subject to a
section 15&503 permit include �! large ponds, whether or not part of a
stream; �! small ponds not part of a stream; and �! areas of streamm

99. See text s.caspsnyizg note 91 supra.

100. 6 mcitR 5 608.1 d! �979!.

101. 6 NYCRR 5 608.1 mph' �979!.
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or other watercourses other than those containing ponds.l
Accordingly, impoundment structures or dame for ponds to be used for
fish cultivation ad]acent to or connected with coastal waters such as
those of the Great Lakes, Long Island Sound, or the Atlantic Ocean could
not be built without a permit from the Department of Environmental
Conservation.

Generally, a "natural watercourse," as distinguished from a pond,
denotes "a natural stream, flowing in a defined bed or channel, with
banks and sides, having permanent sources of supply." For the most
part that definition and similar ones are applied in disputes
distinguishing what are normally known as "streams" and "rivers" from
other types of surface waters, usually in determining the rights and
obligations of adjoining landowners arising from the drainage of surface
waters, or determining whether riparian owners' rights attach to
particular bodies of water.104 Yet elements of the definition are
instructive in distinguishing natural watercourses from larger bodies of
water such as lakes and bays. Matercourses are inland waters that
generally flow in one direction, in a channel with a perceptible
current, towards the ocean, sea, a lake or another river. "If the
water spreads out so that the current becomes imperceptible or is los't
the water becomes a lake or pond, and is no longer a water course."
Accordingly, the New York Court of Appeals has held that a statute
providing for the building and repairing of bridges over streams
dividing ad]oining towns "conferred no authority as to causeways over
bays or lakes or other bodies of water." Si.milsrly, an Ohio court
ruled that "I.ake Erie is not a watercourse" sub]ect to a statute

102. Neither these regulations re the provtsions of article 15 of the EmrIrcsssental
Conservation define the term "pords"

103- BadQef v MQ.coK, 86 NY 140, 143 �881!; and see Jeffers v Jeffers, 107 NY 650,
651, 14 NE 316, 317 �887!, and ~nedy v moog, Inc., 48 Misc2d 107, 111, 264 NYS2d 606,
612  Sup Ct, Erie Co, 1965!, aff'd, 26 AD2d 768, 271 NYS2d 928 �th Dep't 1966!, aff'd, 21.
NY2d 966, 290 NVS2d 193, 237 lK2d 351 �968!.

104. Id; and see 7 Waters and Mater Rights 3 602.1  LE. Clark fbi 1976!, alai 2 KP.
Fantues, The Law of Mater and Water ~ts 1554 �904!  a water course, considered solely
by itself, must be ax% as to have those Ihysical ~~eristics which give rise to the
rats of ri~ ~W

105. Qunaberiain v Hemixgway, 63 Cmm 1, 27 A 239, 241 �893!; Slack's Law Dictionary
142$ �th ed 1979!; Mebstergs Ihini New International Dictionary 2582 �967!; JA. Gould,
A Treatise on the Law of Meters $ 101 �d ed 1891!.

106. 2 HZ. Fareham, supra note 116, at 1560; Trustees of SchooLs v Schroil 120 Ill
509, 12 IK 243, 245-246 �887! ~ word 'stream' haa a well~imd meanixg, wholly
inconsistent with a body of water at rest."!

107. Natter of Freeholders of Irondequoit, 68 NY 376, 379 �871!, relating to
Iroo9eqmit Bay on Lake Ontario
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relating to the liability of a board of county commi.ssioners for injury
caused by a "watercourse" established by the board.

c- dpplicatian of the TMemmters Kxception

We have noted that section 32 of the Navigation Law and section 15-
0503 of the Environmental Conservation Law may both apply to the
placement of a dam or impoundment structure in navigable tidewaters
constituting a watercourse. This poses no problem outside of Nassau and
Suffolk counties. However, since, on the surface of the statutes, the
tidewaters of these tvo counties are exempted from regulation by the
stat.e under the Navigation Law but not under the Environmental
Conservation Law, the statutory inconsistency must be resolved.

"It is a well established principle in the construction of statutes
that, whenever there is a general and a particular provision in the same
statute, the general does not overrule the particular but applies only
where the particular enactment is inapplicable." From this canon of
statutory construction one could argue that the high degree of
specificity in section 15-0503 of the Environmental Protection Law,
especially in the description of the classes of waters covered  natural
streams and watercourses!, evidences an intent by the legislature to
override the more general provisions of section 32 of the Navigation
Law, which applies to "navigable waters" generally, except ing only the
tidewaters of Nassau and Suffolk counties. Based on that argument, the
courts might tend to hold that the legislature meant to regulate the
placement of dame and impoundment structures in all watercourses,
including navigable ones in Nassau and Suffolk counti.es-

The fact that the legislature directed its attention to section 15-
0503 of the Environmental Conservation Law in the 1983 amendment
removing the docks and landing places provisions, had an opportunity
then to exclude the tidewaters of the two counties from its coverage,
but did not do so, could be cited as evidence of an intent to include
them. A general rule of implication from legislative silence holds that
"when the Legislature by the use of general language has given an act a
general application, the failure to specify particular cases wh ich it
shall cover does not warrant the court in inferring that the Legislature
intended their exclusion," but, "[o]n the contrary, in such cases, if

108. Board af Qommissiooers of Lake Cotsrty v Mentor Iagoons, Inc., 6 Chio Misc l.26,
216 NK2d 643, 645  Ct Gam Pleas, Lake Co, 1965!. Yet the Great. Lakes would seem to
satisfy the definition of a watercourse, noted abave, as ~+ling inland waters flosi~
in cd direction, in a dusmel with a discernible curjnent, towards the ocean, sea, s lake
ar another river. Sse tact amsmpanyi~ note lQ5 supra.

109. 8~nay Statutes  Book I! $ 238 Q.971!. Ihe lmrticular provision, in other
words, is considered in the nature of an exception to the general where the two are
incotapstible, and tm far as the particular intenticst is applicable, the getmral intention
yields." Id.



the Legislature did not intend the act to apply to such cases, 'it would
have been easy to have said so.'" The problem wi.th that argument is
that the legislature apparently overlooked the tidewaters exemption at
the same time it overlooked section 32 of the Navigation Law, so to
ascribe to the legislature an intent to deal with the tidewaters
exemption at all f.s too artificial to be credible.

It is possible, however, that a court would nevertheless exclude
tidewaters in a Nassau or Suffolk county watercourse from the dam and
impoundment provisions of section 15-0503 of the Environmental
Conservation Law, purely on the basis of the long standing policy of the
state in removing itself from !urisdiction over such navigable waters.
Support for that prognostication may be seen in the discussion in the
next part of this report of the overlapping provisions of section 31 of
the Navigation Law and section L5W505 of the Environmental Conservation
Law.

3. Excavation and Pill Restrictions

Although a dam or impoundment structure may consist of "earth
fills" for the purposes of section 15 � 0503 of the Environmental
Conservation Law, and earth fills might conceivably be used in the
construction of piling, cribs or other facfliti.es for aquaculture, they
would more likely attract section 15%505 of that law, applying to, or
to water areas near, navigable waters.

Section 15-0505 l! of the Environmental Conservation Law provides,
in part:

Wo person, local public corporation or interstate
authority shall excavate or place fill below the mean high
water level in any of the navigable waters of the state,
or in marshes, estuaries, tidal marshes and wetland's that
are adfacent to and contiguous at any point to any of the
navigable waters of the state and that are inundated at
mean high water level or tide, without a permit issued
pursuant to subdivision 3 of this section. For the
purposes of this section, fill shall include, but shall
not be limf.ted to, earth, clay, silt, sand, gravel, stone,
rock, shale, concrete  whole or fragmentary!, ashes,
cinders, slag, metal, or any other similar material
whether or not enclosed or contained by �! crib work of
wood, timber, logs, concrete or metal, �! bulkheads and
coff erdams of timber s'heeting, bracing and piling or steel
sheet pi liny or steel 8 piling, separated or in
combination.ill

110. NdHane 7 Statutes �oak 1! 3 74  L971!-

111. M9G.nney Supp 19K'.
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Subdivision 3 of section 15-0505 requires a permit from the
Department of Environmental Conservation for conducting any of the
activities covered by the section, and prescribes criteria for passing
on applications for permits.

Section 31 of the Navigation Law provides:

"No person or local public corporation shall excavate
or place fill in the navigable waters of the state without
first obtaining a permit therefor in conformity with the
provisions of section four hundred twenty-nine-b of the
conservation I.aw [now section 15-0505 of the Environmental
Conservation Law l."113

Thex'e is a difference between section 15-0505 of the Environ~ental

Conservation Law and section 31 of the Navigation Law, despite the fact
that each requix'es a permit for excavati~g or placing fill in navigable
waters of the state. The defini.tion of "navigable waters of the state
for the purposes of the Navigation Law exempts the tidewaters of Nassa~
and Suf f olk counties. However, as used in ar tie le 15 of the
Environmental Conservation Law "navigable waters of the state" are
defined by regulations of the Department of Environmental Conservation
Law as meaning "all lakes, rivers, streams and other bodies of water in
the State which are navigable in fact or upon which vessels with a
capacity of one or more persons can be operated." That definition
does not exempt the tidewaters of the two counties-

The legislative history of the section 15W505 of the. Environmental
Conservation Law indicates that it was not meant to exempt Nassau and
Suffolk counties waters from its permitting requirements. Prior to 1975
the section applied to "navigable waters as defined by subdivision four
of section two of the navigation law," the definition exempting the
tidewaters of the two counties from regulation under the Navigation

112. Id.

113. NdHxmey Supp 1983. 14ote that ~tion 15EM5 regulates excavation sod fiU.
opaxatpcra of cap "param, local pobtic corporattoo or toteratcta ~M~tf  acpiccata
added!, while mcticm 31 of the Navigation'4m applies only to peraxm or local pklic
coxporations. Section ~505 wss probsbjly aimed at the Port Authority of New York and
New Jersey. The sbmmme af the mention ojf interstate authorities in the ~ticn Law is

provisicsL, Interstate authorities are not likely to reach as far east on Long Islam' as
Nassau or Suffolk comxties. If they did, the tidewaters problem discussed in this secx~
would arise.

114. Nappigation Law % 2�! 0%9Ureey Supp 1983!.

115. 6 NYCRR $ 608al �979!. 'Ihe definition does "not include waters which are
surroumM by lani held in sixmile private ~hip at every point M t~ total area."
Id.

32



Law- A 1975 amendment removed the reference in section 15-0505 of
the Environmental Conservation Law to the restricted definition of the
Nav igat ion Law.l 1 7

Evidence of deliberate inclus ion of Nassau and Suf folk county
tideyaters in the Environmental Conservation Law section sharpens the
conflict with the Navigation Law counterpart. If section 31 of the
Navigation Law section does not apply to these tidewaters, there is no
occasion to invoke it, so the problem of the meaning of the provision in
the section for conformity with the Environmental Conservation Law does
not arise. Yet section 15-0505 of the Environmental Conservatio~ Law
remains intact, and on its face it regulates excavation and fill
operations in the two counties. In search of a solution to the problem,
we turn to the record of a similar inconsistency between section 32 of
the Navigation Law and section 15-0503 of the Environmental Conservation
Law requiring permits for docks and other landing places, prior to the
l983 elimination of the requirement from the Environmental Conservation
Law.

Amendments to sections 31 and 32 of the Navigation Law were
included in a recodif ication of provi.sions of both the Navigation Law
and Environmental Conservation Law relating to the protection of the
state's waters, recommended by the Joint Legislative Committee on
Revision of the Conservatio~ Law and enacted in l965, Both sections
31 and 32 were amended to substitute the Mater Resources Commission for
the state Superintendent of Public Works as the permitting authority
 for excavation and f ill under section 3l, and f or landing places and
dams and impoundment structures under section 32!. Section 32 had
exempted from its permit requirement docks of upland owners less than a
specified distance from tbe shore line, or limited to a specified water
depth. In the 1965 revision the exception was taken out of section 32
of the Navigation Law and placed in section 429-c of the Conservation

116. Subdivision 1 of section ~505 required a permit for excavation or fill "in
th' narJ~le waters of the state, ar in marshes, ~mr%as, tidal marshes std wetlands
that are adjacent to and contiguous at any point to navigable waters as defined by
subdivision four of section two of the navigaticn law and that are inumhtM at mean high
water level or tide." NdU.nney 1973.

117. 1975 NY Laws ch 349.

118. 1965 NT Laws ch 955, effective Jaaary 1, l966.
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Law  now section 15-0503 of the Environmental Conservation Law!.119 It
is understandable, then, that the Joint Legislative Committee on
Revision of the Conservation Law, in its memorandum supporting tbe 1965
recodification, observed: "Sections 31 and 32 of the Navigation Law are
substantially amended to remove the substantive law provisions and make
cross-references to new provision [sic] in the Conservation Law proposed
by this bill  now 55 429-b and 429-cy."120

Prom the reasoning of the Joint Legislative Committee that one
would look to the substantive provisions of 15-0503 to determine which
docks are or are not excepted from regulation, we might argue that by
parity of reasoning the section's specification of the waters subject to
the statute would also prevail over the more limited coverage in the
Navigation Law  exempting the tidewaters of Nassau and Suffolk
counties!.

The issue arose both in the courts and before the New York Attorney
General. In 1966 the Conservation Commissioner asked the Attorney
General whether the provisions of section 429-c of the Conservation Law,
the predecessor of section 15-05G3 of the Environmental Conservation
Law, applied to the tidewaters of the two counties. The Attorney
General responded with the opinion that since section 429-c was not
expressly limited to "navigable waters of the state," as defined in
section 2�! of the Navigation Law  containing the tidewaters
exception!, it applied to such tidewaters. He reasoned that although
section 429-c expressly excluded certain structures of speci f led

119. 'lhe «ssmption wss cha~ from "docks or piers to be constructed by the owner of
the adjacent U$6668 Kl a docks, pier, wharf ar other stxlll=turm built an floats'
open timber, PUes ar sbxLLsr ope~t supports" of the same limited Lergth or wate
depth  as aseadef later, limited to t.hose bavin a top surfacx area of 200 square feet or
less, in Heu of the length ami water depth stmxIards!.  hnservation Law $ 4~4X4!,
transferred to grsdzormeotal Conservation Law $ 15<503�! by 1972 %' Laws ch 664, as
amexkad by 1975 NY Iaws ch 184. 'Ibe 1965 maendtment also mended a "dack, pier, wharf or
other structure under jurisdiction af the dependent af docks, if any, in a city or mwn
of over one hundred and seventy-five thousand population" Commrvation law 5 429-
c{4X3!, as amen!ed by 1969 NX Laws ch 853, arrI nsxxlified as Knvironsental Conservation
Law 3 150503�!. Nate that in fraadzg these exceptions the statute picked up the wards
"dock, pier, wbrrf ar other stre~," witIrxs: addison the phrase "used as a Iardirg
place"  the modifier ~ly found in subdivision 1 of   15-0503!.

120. Memorandum of ~ 22, 1965, in Governor's Bill Jacket on 1965 NY Laws ch 955
Tn the same vein, the nssmmandua podnted ~ that 'Metic' 31 [of the Navigation lawj is
ajsended by this law ami dm suba~m trarxderred to rmw $ 4~b."

121. 1966 Op Atty Gen 16.
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dimensions or in partf cular locations, it did not exclude activities in
Nassau and Suffolk tidewaters. Re regarded as especially signi.ficant
the fact that, in contrast, section 429-b of the Conservation Law  now
section 15-OSOS of the Environmental Conservation Law!, relating to
excavation and fill operations, applied solely to "navigable waters of
the state as defined by Subdivision 4 of Section 2 of the Navigation

"122

The issue came before the New York Supreme Court eight years later,
in a challenge to a zoning ordinance of the Suffolk County Tawn of Islip
barring commercial docks in residential dfstricts. The landowners
against whom the tawn sought to enforce the ordinance argued that the
town lacked the power to impose the restriction because the snb ject of
regulation of the installation of docks had been preempted by the state
under section 32 af the Navigation Law and sectfon 15-0503 of the
Environmental Conservation Law. Confronted with the 1966 opinIon of the
Attorney General, the court said that the Attorney General's attempt ta
distinguish sections 429-c and 429-b of the Conservation Law was
"baseless."

Because the cited sections of the Navigation Law and
the [Environmental Con.servatian Law] deal with the same
subject matter  and indeed they bath delegate authority to
the same public off icial to regulate that subject matter!
they must be construed in pari materia.... The rule
that statutes dealing with the same subject matter should
be read together as far as possible applies with
particular for'ce where the two statutes are enacted at the
same session of the Legislature.... In 1965, section
32 of the Navigation Law was amended to transfer
regulatory autharity over piers, docks, wharves and other
structures in the navigable waters of the State to the
conservation commissioner and at the same session of the

Legislature and in the very same enactment ... the
Conservation Law was amended by the adoption of section
429-c containing reference to "waters" only. Had the
Legislature intended to abolish the longstanding exemption
for tidewaters in Nassau and Suf folk Counties by use of
the term "waters instead of "navigable waters" in section
429-c of the Conservation Law, it could have removed the
latter term from section 32 of tbe Navfgation Law when it
amended it. To disregard an exemption so clearly

'expressed and so long maintained by focusing on the word
"waters" would be to thwart the Legislature's obvious
intent. The tidewaters of Nassau and Suffolk have been

122. Id at 18.

123. Town of Islip v Powell, 78 Nfsc2d 1007, 358 NYS2d 985  Sup Ct, Suf folk Co,
1974! .



and continue to be exempted from the State's jurisdiction
over navi.gation. Any other "waters" in the two counties
have not been exempt in the past and they are not now.124

If he did not deem himself bound by the Islip decision, by analogy
to his 1966 opinion denying exemption to the two counties from the
regulation of docks, it ~ould be logical for the Attorney General to
reject the exemption from the excavation and filI provisions of section
15M505 of the Environmental Conservation I aw. On the other hand, the
Suf folk County Supreme Court would probably be inclined to uphold that
exemption on the basis of long-standing tradition, following the
reasoning of Islip. A lower court sitting in Suf folk County in 198O
reflected that bias in another case testing the applicability of state
regulation of docks aver Suffolk county tidevaters. In People v Anton,
a Town of Huntington ordinance requiring town permission to construct a
dam, or impoundment structure, or any dock or other structure used as a
landing place, was held ta be invalid as applied to defendants'
construction of a dock, because the state had preempted the regulation
of docks under section 32 of the Navigation Law. The court rejected
the argument, saying that although generally the regulation of docks and
piers in navigable waters of the state under the Navigation Law is the
exclusive prerogative of the state, by virtue of the definition of
"navigable waters of the state" in that law, "the tidewaters of Nassau
and Suffolk Counties must be deemed to be exempt from State regulation
of docks and piers.

The comparable federal excavation and fill restrictions should also
be noted again here

124. Id at 1011-1012, 358 ~2d at 991. The court upheld the zoning ordixsas:e Me
will observe later in discussixg tlm issue af Islip's zonizg power that the court might
have heed its decision m mmther ~

125. 105 Misc2d 124, 43i NTS2d 807 /list Ct, Suffolk Cn! 1980!.

126. Id at 126, 431 HYS2d at 809, cititg Town af Isiip v Powell, among other ches.
The court made a! referexm tr! the cnaqmd.cn provtsians ef the F~~al C!xservaticm
Law. Cf State v Trustees of the Fre8ulders and Gaseity of the Town of Southmapton,
� AD2d, 472 NYS2d 394 �d Dep't 1994!, refers to in notes 153 and 174 infra

127. See text mom!!psnying note 28 supra 1he Rivers and Harbors Act of 1899 makes
it unlawful "to excavate or fill, or in any maneer to alter or modify the course,
location, comiition, or capacity af, any part, roadstead, ~ harbor, canal,
haulm of refuge, nr incl!~e within the limits af any breakwater, or of the ~ of
any navigable water of the United States, unless the woe has been. reco!mlmxhd by the
Qdaf of Zagineers and authoriza1 by' the Secretary of the Army." 33 USC $ 403 0.976!.
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C Floating Objects

Prior to 1963 the Navigation Law prohibited the anchoring of any
"unattended floating object - .. within the navigable waters of the
state for marking fishing grounds or other purposes," with two
exceptions. The exceptions were �! unattended floating objects
"authorized under the United States laws, rules and regulations," and
�! "the placing of buoys or beacons... to mark obstructions to
navigation, to designate bathing beaches, to designate vessel
anchorages, or for any other purpose," if authorized by a revocable
permit issued by the Commissioner of Conservation  prior to 1960, the
Superin.tendent of Public Morks!.1 The Nevi.get ion Law did not contain
a blanket prohibition against placing in the state' s navigable waters
floating ob jects not anchored. The legislature amended The pertinent
sections in 1962 mainly for the purposes of �! enabling the state to
conform to a uniform, national system of special xaarkers adopted by most
of the states and by the United States Coast Guard, for that purpose
substituting the term "aids to navigation" fox. "buoys or beacons";
and �! authoriz ing the gr anting of revocable permi.ts for certain
floating objects other than aids to navigation.

Section 36 of the Navigation Law, containing the general
p r oh ib i t ion, now r ead s'.

No unat tended floating object shall be anchored
within the navigable waters of the state for any pux pose,
except as same may be authorized under the United States
laws, rules and regulations or by section thirty-five and
thi.rty-f ive-a of this chapter [authorizing state permit s
f or the placement of navigational aids and other floating
objectsj or by' local ordinances as may be duly approved by
the [ conservation! commissioner I now the Commis si.oner of
Environmental Conservation!. Any person finding such
anc'hored object is authorized to remove the same.

128. Navigation law $ 36  NdUmeI 1941!.

129. M See 14 USC 3 81%5 �982!, authorizing the Coast Guard to establish and
maintain aids to navtgatixxx axxi requiring others to obtain Coast Guard perxxctasicrx to
establish and maintain such devices; and see the pertinent regulations at 33 CFR
Subchapter C, Parts SHk �983!. ~sxrts 6685 and 66J.O pxescribe tom conditions for
regulation by the states of aids to marine navtgation in navigable waters of the United
States not marked by tlm federal gxxxrerammxt with such aids.

130. 1962 NY Laws ch 431, asmsxdixg ~tion Law Q 35 ami 36, effective Jaxxxary 1,
1963  MclUxamy %pp 1983! See Nennraxxhis. of the Conservatixxx Department, March 7, 1962,
in the Gcs~'s BI11 Jacket xxx 1962 NY Laws ch 431.

131. Id, adding a xmw $ 3~ see tszt accxxnpmyirg note 134 ixxfra.

132. McFMmey Supp 1983-
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Section 35 of the Navigation Law, authorizing the granting of
permits for "aids to navigation" generally  previously limited to "buoys
or beacons" ! was supplemented by a definition of "ai.ds to navigation"
covering buoys, beacons or other fixed objects in the water which are
used to mark obstructions to navigation or to direct navigation through
sa f e channels."1

A new section 35-a adding the category of non-navigational floating
objects prov ides in part:

The conservation commissioner [ now the Commissioner
of Environmental Conservation! may authorize, through the
issuance of a revocable permit, the placing in the
navigable waters of the state, of mooring buoys, bathing
beach markers, swimming floats, speed zone markers, or ~an

if in his opinion the placing of such floating object will
not be a hazard to navigation.

The 1962 amendment also added a definition of the term "floating
objects," as used in these sections:

"Floating objects shall mean any anchored marker or
platform floating on the surface of the wat.er other than
aids to navigation and shall include but not be limited
to, bathing beach markers, speed zone markers, information
markers, swimming or diving floats, mooring buoys, fishing
buoys, and ski jumps.

The "but not be limited" clause suggests that although it is a
different species of floating objects, a raft or raft-like structure
used for aquaculture might fall within the statutory definition of
"floating objects" requiring a state permit  subject to the Nassau and
Suf folk counties tidewaters exception!, unless authorized under IJnited.
States laws, rules or regulations At the same time, it will be noted
that any such structure which is aot anchored would not be subject to
the general prohibition or permit require~ent.

The "floating object" provisions of the Navigation Law, as amended
in 1962, are somewhat ambiguous in two respects:

1. The general prohibition applies to any anchored "unattended

133. Navtgmtion Law $ 2�7!  MdU.nnay Supp 1983!,

134- %nrigation law $ 3~! {Mc9Uzney Supp 19E3!  em~is added!.

135. Navigation Law 5 2�8!  HclÃnney Supp 19N!  em~is aided!.
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floating object." Section 35-a of the Navigation Law authorizing the
granting of revocable permits does not use the modifier "unattended."
This may be accounted for by the fact that the types of floating objects
particularized in the statutory definitions would normally be
unattended. We would speculate that some types of aquaculture
facilities might be attended at times by persons operating them or
looking to their security, and this might conceivably raise a question
regarding the application of these provisions to aquaculture.

2. It is possible to construe section 36, when read together with
section 35-a�!, as requiring a state permit for a non-navigational
floating object whether or not the placement of the object has been
authorized under a federal law or local ordinance. Support for this
position might be found in a grant of authority to the Commissioner of
Environmental Conservation "to make rules and regulations for the
issuance of such permits," regul.ation.s that might be more restrictive
than federal or local ones, and should therefore be enforceable by means
of a state permit system, Addi.tional support might be found in the
statement in the department's regulations: "Only sf ter authorization
has been granted [for placement of a floating object of navigational
signif icance] and in accordance therewith may such floating objects be
lawfully placed." If thi.s is tantamount to interpreting the statute
as requiring multiple permits, the interpretation would not necessarily
be controlling on a court but. would be given considerable weight under
applicable rules of statutory construction. One might also infer a
general requirement of a state permit, in addition to any federal or
local permit or permits, from the following specific e~emption in
section 35-a�! of the Navigation Law of one class of floating objects:
"The provisions of this section which pertain to the mooring of vessels
shall not apply to areas in which local ordinances so pertaining have
been duly approved by the conservation commissioner [now the
Commissioner of Environmental Conservation] or in which areas federal
laws or rules and regulations regulate the anchoring or mooring of
vessels."  We will soon turn to the question whether an aquaculture-140

facility might be classified as a "vessel" under this or other
pr ov is i o us o f the Nav iga t i on Law.!

136. Navigation Law 5 36  %9~ Supp 1983!  emphasis added!-

137. Navigation Law $ 35-ag!  NcKinuey Supp 1%0!

DS. 9 NYCRR 5 44L4  l971!.

139. Nctdnney Statutes  gook 0 ! l29 �971!.

140. MdUxeeg Supp 1983.
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One might construct a contrary argument � that state approval is
not required if federal or local permission for the placement of the
floating object has been granted � by reasoning that once the activity
has been excepted from the statutory prohibition, it makes no sense for
the statute to provide that the state agency "may authorize" the
activity  the words of section 35-a!. Arguably leading to the same
conclusion I,s the use of the dis]unctive "or" rather than the
conjunctive "and" in the wording of the exception clauses in section 36
 "except as same may be authorized under the United States laws ... or
by section . ~ ~ thirty-five-a of this chapter or by local ordinances"!.

D. Regu3atioa of the Operation af Vessels

The Navigation l.aw contains several provisions regulating the
operation of vessels in the navigable waters of the state, and in some
situations in wat'ers general.ly excepted from the statute's definition of
"navigable waters of the state." As defined in the Navigation Law
the term "vessel" means "any floating craft and all vessels shall belong
to one of... two specified classes," labelled "public vessels and
"pleasure vessels.

public vessel" means and includes "every vessel which ls propelled
in whole or in part by mechanical power and is used or operated for
commercial purposes on the navigable waters of the state; that is either
carrying passengers, carrying freight, towing, or for any other use; for
which a compensation is received, either directly or where provided as
an accommodation, advantage, 'facility or ~rivilege at any place of
public accommodation, resort or amusement."

"Pleasure vessel" includes every other kind of vessel, with some

141. %vdgaeion law $ 172�8!, specifically applyitg the oil spill prevention and
cmtrol article to "waters of the state adjacent tn erg Islard Saunce  NcSHnney Supp
1%6!', $ ~ ~timg the disposal nf sewage in "any waters of this state"  &%Kinney
Supp 1983!; and 3 40, requiring vessels to carry specified equipment "whil,e an the
navigable waters of dm state ard any waters within or borderIxg the county of Nssmm tn a
distance af fifteen hundred feet. from the shore"  Hc9dnmp Supp 1983!.

142. Nsvtgation law   2�!  Money Supp 1983!

143. Id.
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specified exceptions.

We doubt that a waterborne facility for cultivating marine animals
or plants would be propelled by mechanical power'; or that it could be
classified as a "pleasure vessel," in view of the commercial objective.
Even if the structure's movements were somehow influenced by some
mechanical device, the context of the use of the term "vessel" in the
Navigation Law suggests that its meaning is confined to waterborne
vehicles used for commercial transportation purposes, or for moving
people about water for non-commercial purposes; hence it would not apply
to equipment used for cultivating marine plants or animals. Thus
various regulationa relating to the operation of vessels, such as
specification of safety equipment for boats, the displaying of lights
on the "fore" and "aft" parts of vessels, and speed limits would
be inapplicable.

8 - Summary

1. Generally, a permit from the Department of Environmental
Conservation must be obtained to place in navigable waters  except in
the tidewaters of Nassau and Suf folk counties! any aquaculture facility
consisting of a dock, other type of landing place, or any other type of
structure apt to obstruct navigation. The application of permitting .
procedures in the Environmental Conservation Law does not destroy the
tidewaters exemption.  See section 32 of the Navigation Law and section
15-0503 of the Environmental Conservation Law.!

2. Whether or not located in Nassau or Suffolk county tidewaters,
the placement by a state agency of such a structure for aquaculture in
navigable waters would not be subject to approval of the Department of
Environmental Conservation, However, a municipal corporation would be
subject to these permitting requirements.  See the same sections.!

3. In view of apparent inconsistencies of section 32 of the

144- Id. A "crew racing shell" is specifically excluded, as are "rowboats and
carves" generaU.y. Compare the pravtsiorm af section 3~! a! of the ~tion Iaw,
regulating th disposal af sewage fraa "watercraft," defined as "any contrivance used or
capable of being used for navigation upon water whether or not capable of self-
propulsion," with some exceptions  NdU.nney Supp 1983!', ard the special definition of
"vessel" in the oil spill prsventi<m pravtsions as "every description, of watercraft or
other contrivance that is practically capable of beirut used as a romans of caamezcial
transportaticn of petroleum upon th water, whether or not sel&gxopelled." Id 5 172[17]
 ma~ ~ 1983!

145. Navtgytion law 5 40  Nd inney Supp 1983!

146- Id 5 43  Ndm~ Supp .

147. Id $ 45  %9Uxmey Supp 1%6!
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Navigation Law and section 15-0503 of the Environmental Conservation
Law, it is uncertain whether a permit would be required for building a
dam or impoundment structure in navigable tidewaters of Nassau and
Suf folk counties constituting a natural stream or watercourse. Me
believe a court would uphold the tidewaters exemption in this situatioz,
but the decision could go the other way-

4. Ambiguities stemming from the linking of section 31 of the
Navigation 1.aw and section 15W505 of the Environmental Conservation Law
raise a similar question regarding the application of the tidewaters
exempt ion to the regula t i.on o f excava t i ng or f ill i ng of navigable
waters. Despite indications to the contrary in the legislative history
of these provisions, the courts might be inclined to uphold the
exemption here.

5. An unattended, anchored raft or simi.lar structure used for
aquaculture could not be placed in navt.gable waters of the state  except
in the tidewaters of Nassau and Suffolk counties! unless permitted by
federal law; or by a state approved local ordinance; or by a revocable
permit granted by the Commissioner of Environmental Conservation on a
finding that it would not be a hazard to navigation. It is arguable
that the commissioner could, or might be required to, grant a permit for
such a structure even though the structure were approved by the federal
or local law.  See sections 35, 35-a and 36b of the Navigation Law.!

6, The provisions of the Navigation Law for regulating the
operations of "vessels" would probably not apply to rafts or similar
structures used in aquaculture.  See sections 2 [6], 40, 43, and 45 of
the Navigation Law.!

42



IV- Local Regvlation of Activities in Navigable Waters

Ae Source and General Limits of

Local Regulatory Authority

Local governments in New York, as in other states, may exerc.ise
only those powers delegated to them by the state legislature or by home
rule provisions of the state constitution. " The delegated powers may
relate to specific subjects, or be couched in general terms. In either
category, the grant of power may be conditioned on conformity with
specified. standards. Various statutes in the f irst category, regulating
specific types of activities in waters, will be discussed below. In New
York the principal grant of police power in the second or general
category authorizes local governments to adopt and amend local laws
relating to the "government, protection, order, conduct, safety, health
and well-being of persons or property therein." To the extent such
local laws relate to the "property, affairs or government"  meaning
local concerns! of a local government, they must be consistent with
~enaral. laws enacted by the state legislature; and to the extent the
local laws relate to matters other than local concerns, they must also
heed any ~secial state laws restricting local exercise of the power.

Two questions are posed in testing, against those fundamental
propositions, the validity of local legislation regulating aquaculture
activities: �! Whether or not the state legislature has acted on the
subject, does the local government have the power to legislate on it?
�! If the local government is empowered to act, is its exercise of the
paver inconsistent with a state law? Inconsistency might be found if
the local measure clashes directly with an explic.it or clearly implied
command or prohibition in a particular state statute.l Absent a direct
conflict in the state and local enactments, the local measure might
nevertheless be deemed "inconsistent" in violation of the constitutional
stricture if the pattern of state legislation on the subject evinces

148. Bunter v Pittsburgh, 207 US 161 �907!.

149. New York ~tutItan, art tX 3 2 cX10!  NcKinney 1969!;
$ 10�! iixa!�2!  murray Supp 1983!

150. Id.

151. Id.

152. Wholesale Laundry Board. of Trade, Inca v City of New York, 17 AD2d 327, 234
NYH2d 862 �st Dep't 1962!, aff'd, 12 NY2d 998, 189 NE2d 6Z3 �963!; Ryman, Borne Rute in
New York 1941-1965: Hetrtepect aod Prospect, 15 Buffalo L $tsv 33$, 355 �965!.
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state "preemption of the field."

Tva additional questions, different from but related to the
inconsistency issue and sometimes confused with it by the courts and
commentators, ask whether a local government is authorized to regulate
activities  here, in particular, aquaculture activities! �! on state-
owned lands in which private parties have not obtained interests, or �!
on state-owned lands in which a privat'e user has obtained some ownership
interest or right.

These questions, as relevant, will be discussed in reference to
three types of municipal legislation regulating activities on waters and
underwater lands that might be involved in aquaculture development: the
operation of vessels; the construction of docks or other structures; aud
multi-purpose land use controls, mainly zoning.

Reyslation of Operation of Vessels

1 Vessel Zcmes of Coumties, Cities or Villages

Section 46 of the Navigation. Law provides in part:

The board of supervisors or other legislative
governing body of a county, or, should no action on the
matter be taken by such board or body, the governing body.
of a city or incorporated village, by a three � quarters
vote of its members, may establish a vessel regulation
zone and within the 1imfts prescribed by this chapter,
adopt regulations for the use af a lake or or part of a
lake ar other body of water within the county, or in case
of a city or incorporated village of the part of said
vaters ad!acent thereto, if it shall deem that such
establishment of a zone will promote the safety of the
people and be for the best interests of the county, city
or incorporated village.154

153. %L %ress 5 0o v Department af Health of the City of New York, 283 NY 55, 27
%2d 431 �%0!; 'i@bin v Iteorpypzted ViI1app of ~ead, 30 NY2d 347, 334 HYS2d 129,
285 Nod 285 �972!; Hymen, supra note 152, at 355-357. See, for a recent illustration of
oPeration of the rule, People v Kelsey, 112 Nisc2d 927, 447 NYS2d 637  Dist 0:, Suffolk
Co, 1982!, invalidating an ordinance of the Town of Huntington, Suffolk County,
prahQd.t~ wholemdLixg of shellstock withcas: a town ~t, an the ground that the state,
in ~ Env'.Ironamntal ConservmLbon Gnat art:Lcle regulatixg dealixgs in sheUfish and other
species of fish and +me, hei occupied the field Cf State of New York v Trustees af the
preeholdsrs atd Camscaalty nf the Town of Peuthanyton, 99 AD2d 804, 472 NYS2d 394 t2d
Dep't 1984!, ment~ at note 174 infra.

154. Mi9Urmey Supp 1%3.
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A zone established under this provision may not extend beyond. 1,000
feet from the low water mark.155 The proposed zones and regulations are
sub]ect to the approval af the state Department of Environmental
Con servation.

The section does not specify the particular types of conduct that
may be regulated within the zones. However, a requirement in section 46
that the local government establishing a vessel zone post a signboard
bearing the "l.et ters 'VESSEL REGULATION ZONE' with the rate of speed
limited in that area" suggest.s that the principal if not the only
purpose is to establish zones for enforcing particular speed limits.
This argues for limiting the meaning of the term "vessel," as used in
these provisions, to vehicles used for transportation, excluding an
aquaculture facility.

If the section were perti.nent to the instant inquiry, would it
permit the establishment of vessel zones in the tidewaters of Nassau and
Suf folk counties'? The section applies to a "lake or other body of
water." It does not use the term "navigable waters of the state," the
term defined in the Navigation Law as explicitly excluding Nassau and
Suffolk county waters. The term "vessel," as used for the purposes
of section 46, does include "public vessels" plying in "navigable waters
of the state," But it also includes all other types of vessels not
classified as public vessels, without specif ic mention of their use on
navigable waters of the state. In view of the doubt ful application
of section 46 to aquaculture equipment located on the waters, and
overlapping powers granted to local governments in section 46-a of the
Navigation Law  about to be noted here!, we may be excused for not
attempting to solve this problem of statutory interpretation-

2 Regelation by Municipalities of
Cartaf.n Operations of Vessels

The provisions of section 46 of the Navigation. Law authorizing
local control within vessel zones were enacted in 1931.1 Pour years
later a new subdivision was added to section 89 of the Village Law

155. Navigation Law 3 46  MdCbnney happ 1983!,

156. Id.

157. Navigation Law 5 2�!  McKinney Supp 1983!. See text accompanying note 44
supra

158. Id.

159- 1931 NY Laws ch 379, adding $% 68 and 6~ to the ~tion Iaw of 1909, ch 42,
as subsectuently amend ard. renuakered $ 46 in tie po~ ~tion Iaw  Nd'Mney Supp
1983!.
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which, as subsequentI.y amended, authorized every village to regulate the
speed and operation of vessels "upon any waters within or bounding the
village, to a distance of fifteen hundred feet from the shore," ae well.
as the mooring or anchoring of vessels, and the disposal of sewage and
garbage of vessels within the L,500 foot zone. Three years after
that, in 1938, a new subdivision was added to the Town Law granting
similar powers to towns.

These provisions in the Village Law were transferred to section
46-a of the Navigation Law in 1972, which as further amended in 1982 now
reads, in pertinent part.

 I! The local legislative body of a city or the board
of trustees of a village may adopt, amend and enforce

~ local laws, rules and regulations not inconsistent with
the laws of this state or the United States, with respect
to:

a. Regulating the speed and regulating and
restricting the operation of vessels while being operated
or driven upon any waters ~ithin or bounding the
appropriate city or viI.lage, including any waters within
or bordering a village in the county of Nassau or Suffolk,
to a distance of fifteen hundred feet from the shore-

b. gestritting and regulating the ~anchorin or
~no rin of vessels in any waters within or bounding the
appropriate city or village to a distance of fifteen
hundred feet from the shore.

�! 'Ao such local law, rule or regulation shall take
effect until it shall have been submitted to and approved
in writing by the commissioner of parks, recreation and
his tor ic preserva t ion.

The provisions of this sec t i on shall be controlling
notwithstanding any contrary provisions of law.

In addition to relocating these provisions the 1972 amendmest
ef f ected two changes: �! requiring the approval of the local
regulations by the Commissioner of Parks and Recreation i~stead of by

l60e 1935 % Iaws ch 797, adding a mv suMivision 63 to section g9 of tI» Village
Iaw of 1909  am Villay Iaw, Nr9~g L966!.

161 L938 HY laws W 797, adding subdivision 16  later renumhered 17! to section M
of the Town Iaw of 1932  NcKtnney 196'!.

162 1972 NT Iaws ch 888i; further ~ed by L9B2 NT Laws ch 357  IffcKinney Supp 19g3!
 eaq&ssis added!.



the Commissioner of Conservat i.on, and �! specif ically including waters
within or bordering on Nassau and Su'f folk counties. The 1982 amendment
added the references to cities, and reflected the changed name of
Commissioner of Parks, Recreation and Historic Preservation.

For reasons not revealed by the record available to us, the
companion provisions granting similar authority to the towns to regulate
the operations of vessels outside the boundaries of villages were not
trans ferred to the Navigation Law. Those provisions, stil.l in section
130�7! of the Town Law, dif fer from the Village Law counterpart in
three respects:  a! The Town Law provisions apply to the regulation of
vessels generally; they do not contain an explicit reference to waters
of Nassau and Suf f olk counties.  b! The Town Law provisions authorize
the regulatio~ of the "size and horse power of inboard and outboard
~otors" in the counties of Westchester, Saratoga, Warren and Suffolk
arguably indicating an intent to apply the provisions of the entire
section to waters of Suf folk County and, by the same token, the waters
of Nassau County.  c! The responsibility for state-level approval of
the regulations of towns has been left with the Commissioner of
Environmental Conservation.

3 m SUslamry

We are left with this scheme of local government regulation of the
operation of vessels:

Under section 46 of the Navigation Law counties may establish
vessel zones wi.thin 1,000 f eet of their shores, in which they may
regulate the ~s eed of vessels and possibly other aspects of vessel
operations. Villages and cities may establish such zones where counties
do not do so. It is not clear whether the power extends to waters of
Nassau and Suffolk counties. Nore than l.ikely, the section would be
construed as not applying to an aquaculture facility, in view of the
limited classes of vessels covered.

Under section 46-a of the navigation Law ~villa es may regulate the
~ceration or ~moorfn of vessels within L,500 feet of shore. The waters
of Nassau and Suffolk counties are expressly included. Again, it is
doubtful that an aquaculture facility would be regarded as a "vessel,"
in light of the particular context of the use of that term in the
Navigation Law. In any case, on their face the two sections invite a
conflict between county and village jurisdiction. If a county were to

163. Town Lsw $ 130�7! l!  Hcginney Supp 1983!. And see People v B~ 3 Misc2d
696, 155 MYS2d 703  Dist Ct, Nassau Co, 19S6!, upholding an ordinance of the Town of
Hempstesd in ~ Gmnty, praaulgated msier the authority of section 130�7! of the Town
Law, re]ec~ tM claim that federal contrnls over navigation in chmnela connected with
tidewaters preempted the field and barred state and local ~tion.

164. Tbwn Law $ 130�7X2!  S9dumey Supp 1983}.



establish a vessel zone under section 46, would this bar a village
within the county f rom regulating, under secti.on 46-a, the speed o<
other aspects of the operations of vessels wi thin that zone~ The fact
that the provisions of section 46-a were enacted later than those o~
section 46 could be urged as a basis for divining a legislative purpos~
to permit villages to regulate the operations of vessels whether or not
the county has chosen to do so. From that proposition it woul.d be argued
that in the event of a conflict between village and county regulations
as applied within 1,000 feet of shore, those of the village would
prevail. A compromise position should reconcile conflicting county ance
village regulations by determining that the most restrictive of the two
would prevail.

Under section 130�7! of the Tawn Law, towns may regul.ate the
operation of vessels within areas outside of the boundaries of villages
and cities. The same potential problem of a conflict with county'
regulations in vessel zones, adopted under section 46 of the Navigation
Law, might arise; and arguments similar to those addressing conflicts
between villages and counties could be made. But in respect of town
regulatory jurisdiction, the question whether an aquaculture facility
might be held to be a "vessel" might be more troublesome, assuming that
under some circumstances an aquaculture facility were to be situated
within 1,500 feet of a town's shoreline- Unlike the Navigation Law, the
Town Law does not define the term "vessel."

At one time both section 130�7! of the Town Law and the
predecessor of section 46-a of the Navigation Law  the former section
89[63I of the Village Law! limited the coverage of town and village
regulation to "undocumented vessels." They were defined as including "a
vessel commonly known as a houseboat and every vessel or floating craft
propelled in any manner other than by hand and in the county of Suffolk
every vessel propelled in any manner, except vessels having a valid
marine document issued by the federal bureau of customs or any foreign
government." The Uni ted States Coast Guard, the Sherif f 's
Association, and the police departments of Nassau and Suf f olk counties
were troubled by the fact that the "exclusion of documented
vessels... from these restrictions removes them completely from
police control and permits them to operate without regard for the safety
of others," reasoning that the "fact that a vessel owner has chosen to
document his vessel rather than number it should not release the
operator of a vessel from adhering to basic safety regulations.
In response, a bill was introduced in 1966 to substitute in the Village
Law and Town Law provisions the general term "vessels" for "undocumented

165. 1960 NT Laws chs 796, 797.

166. Mesecexlen of the Camnissioner of Conservation, June 27, 1965, in Garner's
Bill Jacket on 1966 NT Laws ch 939; aud see the telegrams of John L Barry, Police
Cosmdssiotmr of Suffolk Gouty, June 27, 1966, and herl' S. Mack, Advisory  hairnkm of the
Joint I~elative ~ttee on Notor Boats, Jun 30, 1966  ip.



vessels" and remove the definition of "undocumented vessels." The State
Office for Local Government objected to the amendment because of the
ambiguity inherent in the word "vessel," absent statutory definition.167
The proponents of the change prevailed and the bill was enacted into

168

The definiti.an of undocumented vessels formerly subject to
regulation under section 130�7! of the Town Law was confined to vessels
that were propelled through the water, and houseboats. The removal of
this definition in order to reach documented vessels should not be seen
as expanding the meaning of "vessel" except as needed to reach
documented vessels. The language of the present provisions � e.g.,
"speed," operation," "operated or driven upon" � � still strongly
suggests an orientation toward vessels that ordinarily move about on the
water or are readily capable of doing so, and are used for
transportation. Also, the fact that the legi.slature in transferring the
companion provisions for villages from the Village Law to the Navigation
Law saw fit to apply the Navigation Law definition of "vessel" indicates
the appropriateness of a like meaning of the term "vessel" in the Town
Law.

Tf the word "vessels" in these statutes were to be construed more
broadly to include non � navigational structures such as an aquaculture
facility, the sections would have to be reconciled with section 35-a of
the Navigation Law, noted earlier, which authorizes the Commissioner of
Environmental Conservation to issue permits for placing in the navigable
waters of the state "any... floating object having no navigational
significance." The stateraent in section 46-a of the Navigation Law
 formerly section 89[63] of the Village Law! that village regulations
adopted under it may not be "inconsistent with the lava of the state or
of the United States" alleviates the problem with respect to such
regulations. This clause would probably 'be construed as according
primacy to any regulations of f loating objects, or permits for placing
them, made or issued by the state commissioner, if in fact inconsistent
with village regulations. Alternatively, a court might reason that
villages are barred altogether from regulating non-navigational floating
objects as vessels, on the ground that the state has preempted that part
o f the regulatory f ield.

The answer might not be the same if town regulations of the
operation of vessels  construed as embracing non-navigational floating
ob!ects! are in conflict wi.th actual or potential exercises of state
power under section 35-a of the Navigation Law. There the reference to
state and federal jurisdiction is worded di fferently. Town regulations
of the operation of vessels under section 130�7! of the Town Law are

161. Id, Memorandum of William K Redmond, Associate Counsel, Of fice for Local
Grmrerrsrrent, Jure 29, 196&.

168. 1966 Ny Laws ch 939.



authorized "Ie]xcept when prohibited by the laws of thi.s state or of' the
United States." One might argue that the provisions of section 35-a of
the Navigation Law granting regulatory powers to the state do not
expressly prohibit, hence may not override, town regulations.

The point was noted by both the Attorney General aud Of fice for
Local Government in writing on the proposed l966 amendment to tbe
Village Law and Town Law. Tbe Attorney General stated: "These
statutory restrictions, while worded differently, make abundantly clear
the legislature' a intention not to have a village or town supersede the
authority of this state or the United States over subject matters
preempted by them." The Office for Local Government' s interpretation
of the proposed amendment to section 130�7! of the Town Law dif f ered.-
It observed tbat the contrasting wording of the two clauses in the two
statutes "could lead to considerable confusion and result in differing
regulatory powers for towns and villages"; and that, as an example, if
there is no express prohibition in state or federal laws, a town
ordinance apparently could be inconsistent with such laws."

C. Special Restrictions on the Placement of Docks or
Other Structures im Meters umder Local Jurisdiction

1. gelatin to Tidemmters of %assam and Suffolk Comnty

Could a town in Nassau or Suffolk County enact an ordinance or
local law special.ly aimed at restricting the placement of structures,
explicitly or implicitly including aquaculture installations, within
~aters under its jurisdiction? A similar issue arose in People v Anton,
testing an ordinance of the Suffolk County Town of Huntington requiring
a town permit for the erection or reconstruction, in any underwater
lands owned by the town or in private ownership, of any "dam, impounding
structure or other structure, including but not limited to any
artificial obstruction," or of any "dock, pier, wharf or other
structure temporary or permanent, used as a landing place on
waters." Oa the threshold issue, whether the town bad been
delegated authority to regulate such construction, the court relied
mainly on the fact that the town owned the land under the waters in

169. Nemorandum of Louis J. Lafkcaritz, Attorney General, July 5, 1966, in Govern's
Bill Jacket on 1966 Hmf Laws cb 939.

170. Supra note 167-

17l. 105 Misc2d 124, 125, 431 lqTS2d 807, 808  Dist Ct, Suffolk Co, 1980!. Note ti»
town's bcrrmsirg of tom words of section 32 of the Navigation Law, as they read ~ to
the 1983 amendment, vesting similar author'ity in the Department of 'Enviromental
Conservation. See text ~apmryirg note 84 supra.
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mh ich Anton had reconsx.x'ucted a dock without a permit. The court
atknowf edged that mere ~ownerahi of the underwater 1and would not be a

purposes. But it reasoned that the Nicolls, Dongan and Fletcher patents
from which that ownership was derived vested in the town bath "ownership
and control over these lands and waters [which] survived the formation
of the sovereign State of New York." The court found support for
this proposit ion in the assertion "that the patents were intended nor.
only to convey title to the land but to 'create corporate bodies' and
thus 'clothe the inhabitants with the power of government'... tend]
did establish the geographical boundaries of the township-"17

The court al so acknowledged that mere geographical "jurisdiction"
and the general power of governance did not in themselves constitute a
grant of authority to adopt the challenged regulation. In its search
for such authority the court could find no specif ic, enumerated
delegation of power an the subject in the Town Law. The court turned,
instead, to the Navigation Law, and concluded

that the spec if ic exempt i.an of the navi.gable waters of
Nassau and Suffolk Counties from the provisions of the
Navigation Law with respect to the State's control over
the construction of docks, piers and wharves  Navigation
Law, 3 2, subd 4;   32!, must be construed to be in
contem lation of the townships within Nassau and Suffolk
Counties f illing the jurisdictional void and regulating
the construction thereof. Zn essence tbe townships in

172. See text acccmpanying notes 125-126 suprae

173. 105 Misc2d at 126, 431 NYS2d at 809

174. Id at 128, 431 NYS2d at 810, quoting from Trusrees of the Freeholders and
Cfxnsx:fnalty of the Town of Southampton v Necos Bay Oyster Co., 116 tK 1, 5 +889!. But see
State of New York v Trustees of the Freeholders and Commonalty of the Town of
SouthamPton, 99 AD2d 804, 472 VPQd 394 �d UeP't 1984!, holdi~ that uPfxx a trial the
facts might establish a proprietary or private &exacter of underwater IaxxLx of the town
held urder cg~ patexxts, aIIowixg the town to lixnit freshwater fMdxg to town
residents and otherwise ~pxLstizg ax% f%kdag, without beixg prexmxpted by state fisMtg
regulations enacted in or pursuant to the Envirfnxmmatal Gonservatixm Law. See supra note
153 and infra note 249. The special characteristics and problems of ownership and
maxxagenent of uxrIerxxater Iaxds uxder colonial tmtents to Long Eslaxxi towxex are reviewed in
the Apmcultuxe Access Report.
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Nassau and Suffolk Counties, by virtue of this history of
their creation, their respective patents and extended
boundaries, and the State's acknowledgement thereof by
exempting them from certain provisions of the Navigation
Law, have been granted the implied power to enact
ordinances regulating the construction of docks, piers,
and wharves within their boundaries [citing cases].

The cases cited f or this proposition do not support the theory
that, standing alone, the Nassau and Suf folk counties tidewater s
exemption implies a power in those counties or their towns to regulat e
water-based act.ivities. Rather, they turn on the question whether
regulatory authori.ty presumptively granted to the towns or county has
been exercised inconsistently with some state law on the subject. Xn
each of the cited cases the source of the municipal power was explicit,
and the exercise of that power was held to be consi.stent with state law
because the tidewaters exception had removed these communities from the
state regulatory f ield. These cases upheld  a! local zoning of
waterfront lands and the requirement of town permits for piers, wharves
and docks, presumably pursuant to state zoning enabling laws;176  g!
restrictions on the filling or dredging of state-owned underwater lands
within a town's boundaries, pursuant to an explicit grant to towns of
authority to regulate those activities;  c! the required Installation
of certain equipment to contain oil spills, pursuant to fire prevention
powers granted by the county charter  though citing, as dictum, a power
impliedly derived from the tidewaters exemption in the Navigation
Law!; or  d! regulation of water-skiing, based on general police.178

powers of towns.l

The Anton court' s reliance on the Nassau and Suf folk counties
tidewaters exemption as a basis for the town's authority to regulate
structures in waters under it's jurisdiction is misplaced. The fact
that the legislature has excluded those waters from state jurisdiction
under various provisions of the Navigation Law is not tantamount to a
delegation to the towns of the power to regulate activities in their
waters. The Anton court reasoned that the "statutory exception [from
the definition of navigable waters of the state] has its basis in

175. 105 Misc2d at 128-129, 431 %82d at 810  ~is in original!.

176. Town of Islip v Powell, 78 Misc2d 1007, 358 NYS2d 985  Sup Ct, Suffolk Co,
1974!.

177. People v Poverrma, 79 iiisc2d 42, 359 HYS2d 848  Sup Ct, App Tm, 2d Dep' t, 1978!,

178. People v Texaco, 81 Msc2d 260, 365 NVS2d 661 5!ist Ct, Nasl Co, 1975!, aff' d,
87 Nisc2d 255, 383 NVSZd 788  Sup Ct, App Tm, 2d Dep't, 1976!

179. People v Levine, 74 Nisc2d 808, 343 NVS2d 816  hist Ct, Nassau Co, 1973!, aff' d,
79 Misc2d 103, 359 Nod 939  Svq Ct, App Tm, 2d Dep't, 1974!.
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history" � referring to the history of colonial patents to Nassau and
Suf f o1k County townships predat ing the formation of t' he state.1S0 pur
own research, reported on above, i.ndicates that navigable waters of Long
Island Sound within parts of Westchester County, as well as within
Nassau and Suf folk counties, and navigable waters around New York City,
were initially exempted fram state control under the Navigation Law, not
because of the history of grants of underwater lands to some townships,
but because the principal focus of the legislation was on the regulation
of boating and the United States Coast Guard was doing the regulating in
those waters.

If the Anton decision is questionable authority for the regulation
by Long Island towns of the construction or placement of structures,
including those used for aquaculture, in waters under their
jurisdiction, we must look elsewhere for a source of authority. One is
the general delegation of power to towns to adopt ordinances
"[p]romoting the health, safety, morals or general welfare of the
community, including the protection and preservation of the property of
the town and of the inhabitants, and of peace and good order, the
benefit of trade and all other matter related thereto."1 Similar
powers are granted to villages and cities, As noted earlier, these
sources of local government power are backed up by the constitutional
grant of power to local governments generally  including counties other
than those in New York City, in addition to to~ns, villages and cities!
to enact local laws relating to the "government, protection, order,
conduct, safety, health and well-being of persons or property
therein, 1 and the similar grant of gower in the implementing
provisions of the Municipal Hozne Rule Law.

If on their face these general police power grants be deemed
sufficient authority for local restrictions on aquaculture installations
in the name of protection of the "general welfare," the question remains
whether the restrictions would nonetheless be barred as inconsistent
with state legislation, either in direct conflict with a state law or as
an attempted invasion of a field of regulation preempted by the state.
To the extent that the local restrictions might apply to tidewaters
within or bordering on Nassau or Suf folk County, their exe~ption from

180. 105 Misc2d at 126, 431 NVS2d at 809.

181. See text accompanying notes 49-56 supra.

182. Tawn Law 5 130�5!  McKinney Supp 1983!.

183. ViHage Law $ 4-412�!  HcKizmey 1973$ Genial City law $ 20�3!  M'cKiatmy
1968!.

184. New York Qxetitutian art IX, $ 2 c! M!. See text accaapanying note 150 supra.

185. $ 10�! ii!a�2!  Kinney ggpp 1983!.
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provisione of the Navigation Law regulating the placement of float jng
objects or other structures in navigable waters of the state would
any preemption claim. The cases cited in Anton, noted above, supp>Ft
t hi s conclusion..

2. Relating to Other Waters

Logic applied in reverse would suggest that municipal regulation of
structures in non-exempt waters subject to state jurisdiction under the
Navigation Law might be barred as an invasion of a field preempted by
the state  or as being directly in conflict with a particular provision
of the Navigation Law!.

The Supreme Court so ruled in one early case testing an ordinance
of a village outside of Long Island, providi.ng that "no dam, bulkhead or
similar structure shall be built, constructed, maintained or operated so
as to cause a dangerous or unsafe condition," as applied to a dam
impounding an inland stream. The village contended that the
ordinance was authorized under the general grant of power to villages to
enact ordinances to protect the "property, safety and health of the ir
inhabitants." That did not decide the issue. The court said that
the "serious and decisive question ~hich must determine the right of the
[village to enforce the ordinance] depends upon whether or not the
Legislature, by the provisions of section 948 of the Conservation Law,
has vested in the Superintendent of Public Works, in pursuance of the
policy of the S tate, exclusive jurisdiction over structures impounding
waters"  referring to rhe statute prohibiting the erection or
reconstruction of impoundment structures or docks, piers, wharfs or
other structures used as landing places, except on notice to the
superintendent and subject to his regulations!. It was "clearly
apparent" to the court that the village "board of trustees by the
ordinance have attempted to supplement, while in fact they have usurped,
the functions of the State. The State Comptroller cited that came

186, See notes 1C8, 105, 171, 173-75 and 180 supra; and see People v levine, ~
note 179, holding that in view af the %as' arIi Suffolk counties tidewaters asmqrticm in
'the Navigation Law, the Town of Nmth Hempsteai did not have to subnit a water skag
ordinance to the Conservation Gxmtissicmer for approval ader sectirm 130�7! of tie Town
law.

187, Village of FIeischmaons v ~ 164 Misc 175, 298 NYS 564  Sup Ct, KleLmaare Co,
1%7!.

188. ihen in secticsm 89�9! ard 90; mm found in section 4%12�!  McKinney 1973!.

189. 164 Msc at I77, 298 HIS at 568. Similar prerisions are now found in aeetim
~ of tbe Invirrzmmsrtal Cotu~etion law  NdDnney Supp 19@! See tert ~pmyimg
notes 85 supra.

190. 164 Niac at 179, 298 NYS at 57G,
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as precedent in rendering the opinion that in view of the provi.sions of
section 32 of the Navigation Law prohibiting the construction of any
wharf, dock, pier jetty, or other type of permanent structure in the
navigable waters of the state, a village could not regulate the
installation of private docks and piers upon such waters.

D. Comprehensive Municipal Land Use Controls; Zonimg

l. The Need for Controls

Tbe crux of the Long Island coastal probl,em is

conflict among competing uses. Recreational use of the
shoreline conflicts with other uses and can actually
change the marine envix'onment. Parking lots, boat ramps,
and docking facilities alter the shoreline. Beachfront
owners and commercial resorts wish to limit access to

their shoreline, whereas the public desires free access.
People walking around or camping may destroy the delicate
pl.ant life in dune areas, salt marshes, and tidal pools.
Commercial collecting of li.ve organisms for sale to
tourists may devastate natural populations of organisms.
P o wer boat s release oil and gas. Raw se wage from boa t s,
beach facilities, and coastal resorts is often discharged
straight into the water with no treatment. Sport fishing
may deplete some species past tbe point of maxim.um
sustainable yield and so lead to decreasing resources.
Recreational boating does not mix well with commercial
shipping. Qn top of all that is the heavy demand for safe
and clean swimming areas... the region's most popular
outdoor sport.

This Long Island scene reflects the universal truth that "ta] ctual
and would-be users of coastal lands and waters have demonstrated a
capacity for getting in each other's way � often For destroying the
usability of an area for all but one of the many competing  but not

191. 20 Op St ~ 529 �964! And see 25 Op St Gompt 76 �969!, citing Village of
Fleischmanne ani section 32 of th Navigat&m Law in support of the Comptroller's opinion
that a village may not adopt a local law prohibitirg the deposit of fill in arty lake
withmt appraral of the village board of ~tees. Cf People v Pavercsao, 79 Misc2d 42,
43, 359 NS2d 848, 850  Sup Ct, App Tm, 2d Dep't, 1973!, confirming the power of the Town
of Smithtnwn tn restrict dm dumpirg of fill in the Nisse~~ river, based on tbe Nassau
and Suffolk camties tidewaters exemption ard prm~rm af section 64 l~ of th Town
Law authorizing town boards to contxol "the filling or diversion of streams and
watercourses"  NeKinney 1965!.

192. L.E. Koppelman, P.K. Weyl, MW Gross, 0 Davies, The Laban Sea: Long Island
Sound 100-101  Praepm Publishers: Haw York, 1976!.



inherently incompatible! interests." It is a national pbenomeaon,
recorded in a Congressional finding back of the federal Coastal Zone
Management Act of 1972, that "increasing and competing demands upon
lands and waters of our coastal zone occasioned by population growth ared
economic development, Including requirements for industry, commerce,
residential development, recreation, extraction of mineral resources and
fossil fuels, transpor'tat ion and navigation, was te disposal, arrd
harvesting of f i ah, shell f i ah, and other 1I.ving marine resources, have
resulted in the loss of living marine resources, wildlife, nutrient-rich
areas, permanent and adverse changes to ecologi.cal systems, decreasiag
open space for public use, and shoreline erosion."194

2. Soarce amd Territorial Limits of M|nriciyal Zoning Power

The answer to the question whether a local government may impose
zoning or other similar land use restrictions on offshore
aquaculture activities depends on the answers to a series of subsidiary
questions. Does the zoning power enjoyed generally by a local
government extend to activities on or above underwater lands within its
borders? Beyond its borders? I f the local government's zosi~
authority is deemed to apply generally to water-based uses, is it beirLg
exercised in a manner inconsistent in any respect with state regulatory
laws? If not, may the local zoning extend to water-based activIties
conducted by' the state on or over underwater lands owned by the state%
Or conducted by a private entity on or aver underwater lands leased from
the state?

In Hew York, local zonin~ @were are delegated to towns, villages
and cities, not to counties. However, the counties have limited
authority to review some zoning and similar land use control dec islets.

193. Delagu, Land Use Control principles Applied to Offshore Coastal Waters 606, 59
Ky L J 606 $971!

194. Coastal Zone Management Act of 1972, 16 USC 5 1451 c! �976!. Ihe proposed Near
York Coastal Management Program echoes these concerns, noting that its coasts are
"semrely threatened by compe~ dmsands." DS Department of Commerce, National Orsasric
ami Atsaapheric Admixd.stratum, Qffioe of Coastal Zona Management, arri Mew York Deqmeteeat
of State, State of New York Coastal Managesent Program and Final Knviraaaental ~
Statemasr, vol 1, at II-1-3 9982!  cf.tsd hereafter as the New York Coastal 5magaserst

Ihe effect of state entry into the field of development cmtrols through tiris
program ard its supp:etizg Qgislat&n will be mentionei below.

195. Ihe word "zoning" will be used bere to denote the standard package of local 4ezl
~trois  ~, inctudhg subdivtsirm ccmtrals!, unless otherwise Indicated bp the

context.

196. Ibwn Law g 261 et seq  Kinney 1965, and 1983 Supp!  zoning limited to areas
outsid the limits of any Irsxr~rsted vtHage or city/ Village Law 5 7-700  KdUaarjr
1973$ General Ci.ty Law $ 20Q4!,�5! ~nney 196B, and 19@ Supp!.
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ot towns, villages and cities. The zoning enabling statutes do not
distinguish between uplands and lands under water, and the courts have
not. questioned the use of local zoning power on tbe basis of that
distinction.

Absent specif ic, explicit authority derived from state statutes,
New York local governments may not exercise zoning powers beyond their
respective boundaries. Although the underwater lands owned by towns
bordering Long Island are largely confined to bays and harbors adjoining
Long Island Sound, the reach of their police powers may extend to
underwater lands in the sound within their boundaries, though owned by
the state, unless in conflict with state regulation and in excess of
home rule powers.2 The northern boundaries of north shore Long Island
towns extend to the center of the sound.

197. General Municipri Ls.w $! 239-1 � 23~  McKinney 1974!, requi~ referrals to a
county agency of certain town, vtll@g ard city zoning decisions, such as those involving
lard tear municipal borders; and requirirg a majority plus one of the zoniug aut?ority's
members to override a negative rectrmrnerdaticm by the county ager':y. However, section l330
of the Suffolk County  barter gives that county's Planning ComnLission veto prwer over.
zoning cbaries within 500 feet of town or village borrrdaries. See Natter of Smithtown v
Nowell, 31 VP2d 365, 339 NYS2d. 949, 292 Nod 10 �972!; and see similar provisions irr
section 1608 of the Nassmr County Charter �980!.

198. Town of Islip v Powell, 78 Misc2d 1007, 358 ~i2d 985  Sup Ct, Suffolk Co,
1974!; Piesco v di Francea~ 72 Nisr2d 128, 338 NYS2d 286  Sup Ct, RockLard Co, 1972!; 2
R.N. hrderson, 'le American Law of 2ardhg g 9.13 �d cd 1976!; 1 R.N. Anderson, New York
Zonirg Law ard Practice 3 886 �d ed 1973! Bassett, in bis classic work rxr zonal,
concluded that since lard rzder water can be used for buiidixg prjrposes, it may be zoned,
even "if its title is in the. state or ~paU.ty." E% Bassett, ~ 30 0936!. As
illustrations of cities that "have zoned land rzrder water, whether navigable or not ard
reganQess nf whether private lard titles exterd to the rnidd3e or to th edge of the
stream," be cites the zoning by the City of Jaraestmm, New York, of lzrrt of a business
district lyirg over a navigable streaar, ard zonirm; in the City of Radmster, New York, of
land under the G~see River. Id.

199. Incorlnrated Village of Port Jefferson v ConmUdated Petroleum Terminal, Inr,
71 Misc2d 948, 337 NYH2d 636  Sup Ct, Suffolk Co, 1972!; People v Anton, 105 NXsc2d 124,
431 NYS2d. 807  Dist Ct, Suffolk Co, 1980!; 1 H N. Anderson, New York Zoning Law and
Practice 5 515 �d ed 1973!.

200. See Pquaculture ~ Report

201. People v Anton, supra rute 171; Town of Islip v Powell, supra note 198; and see
text accornparryirg notes 149 � 51 supra, arr? t?e discussion of intergovernmental zoning
conflicts, below.

202. See text acccrapmying note 74 supra
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3- Xntergovermaental Konimg Conflicts;
Classification of Problems

Various common legs.l issues cut across different factual situatiosas
in which the confrontation of aquaculture with local zoning laws
involves intergovernmental tensions. Di.fferentiating them at the outset
may help dispel confusion in some of the judicial treatment of the
applicable doctrines.

a. Nunicipal zoning regulations prohibiting the placement of an
aquaculture facility on privately owned foreshore or underwater lands

ay be in direct conflict with state regulations or invade a field of
regulation preempted by the state, thus subject to potential judicial
condemnation under doctrines establishing state supremacy over the
matter. This inquiry usually calls for the interpretation of the
applicable statutes, against the backdrop of state constitutional
provisions limiting state or local legislation in respect of local
matters. This is the "inconsistency" issue.

b- If the aquaculture facility were being operated by a state
agency on state owned land the issue may be framed in terms of
"sovereign immunity," asking whether state involvement renders the use
immune from local regulation.

c. If the aquacultur'e facility  e.g., a hatchery of a county or
village! vere owned and operated by one municipality in an upland or
underwater land area within the boundaries of another municipality
 e.g., a town!, would the use be beyond the reach of the other's zoning
power? This is another "sovereign immunity" issue.

d. If the aquaculture facility were owned and operated by a
private entrepreneur on land leased to him by the state or a
municipality, would the use be immune from another municipality's zoniag
regulation? A similar "sovereign immunity" issue would be raised.

e. Under a somewhat similar factual situation, the operator of the
aquaculture facility may be using privately ovned land  not land leased
from the state or a municipality!, but under a license granted by the
state and under a state program for enhancing aquaculture. The operator
might claim that he is, in effect, an agent of the state, thus entitled
to whatever immunity from local regulation the state itself might en]ay
as a superior sovereign. This, too, is a "sovereign immunity issue.

i.s close to and may be easily confused wi th the i.nconsistency issue,
to the extent i.t entaiis an interpretation and application of particular
state statutes.

f. May a local government, say a Long Island tovn, ignore its osnz
zoning ordinance in locating a town owned and operated aquaculture
facility {e.g, a fish hatchery! on town land? If the town leases ita
land to a private aquaculturist, is the lessee immune from the town's
zoning ordinance?
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without a permit from the Department of Environmental Conservation.

In rejecting the state preemption argument and upholding the zoning
ordinance the court did not rely on the distinction between genex'ml
zoning regulations of land use and special regulati,ons restricting the
construction of docks. Instead, the court focused on the issue whether
these state statutes exempted navigable waters in or bordering on Nassau
and Suffolk counties from state jurisdiction. In making the point the
court in the Islip opinion issued dicta to the effect that neither the
navigable waters in the two counties other than tidewaters, nor
navigable tidal or non-tidal waters in other counties, would be exempt-
from state jurisdiction under the Navigation Law.

The Islip court was confronted by a decision in an earlier case,
Erbsland v Vecchiolla.209 The Erbsland decision and opinions could not
be ignored because that case reached the highest state court- The Isi.ip
court distinguished. Erbsland on rhe ground, among others, that it
concerned "navigable water s 'within the state' s control arrd
jurisdiction'," not municipal jurisdiction as in the case of
tidewaters within the Nassau and Suf folk counties exemption. TAB
distinction related to the issue whether the local regulation was
inconsistent with state regulation. Yet the Erbsland decision r'es'ted a>
well, if not more squarely, on another issue -- whether municipal
regulation is barred because the regulated ac.tivities are conducted oe
state-owned land. We will return to Erbsland later in discussing that
issue+

5. Exemption from Local Zoning of Uses
Emgaged im Directly by Governments

For the most part the courts do not distinguish between  a! the
state and its political subdivisions in enunciating and applying rules
for determining whether a municipality may regulate activities engaged
in directly by a public agency, as distinguished from  b! activities af
pr'ivate lessees or licensees of government owned land. It is reasoned
that the immunity of the state itself extends to its politica.l
subdivisions or agencies -- counties, cities, towns and villages
school districts, as well as to semi-i.ndependent public authorities oz.

207. Id at 1008 et seq.

208. Id et 1009, 1012, 358 hTS2d at 9~.

209. 35 AD2d 564, 313 VYS2d 576 �d Dep't 1970!, aff'd after rema' sub neat P~ecxi
v tcubin, 33 NY2d 787, 350 NYS2d 653, 305 NE2d 775 �973!.

210. Town of Islip v Powell, 78 Misc2d at 1008, l009, 358 NYS2d at 988.
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211other public benefit corporations- � since they are all creatures or
"agents of the state." "' In reviewing the first category of doctrine
we will, however, note some variat fons based on particular
characteristics of some types of agencies.

Absent statutory guidance, the courts generally choose among three
favored tests for determining the limits of government zoning immunity:
 a! the eminent domain test,  b! a superior sovereign test, and  c! a
test basing the result on whether the government's particular land use
is governmental or propri.etary in nature.

a. The Eminent Domain Test

Some courts reason that "the power of eminent domain is inheren.tly
superior to the exercise of the zoning power," hence "the mere grant of
eminent domain power to a governmental unit automatically renders the
unit immune from zoning regulation." The argument for it rests on
the assumptio~ that the power to condemn land for an allowable public

214purpose assumes the power to use it for that purpose, and that if a

211. Section 65 of the Hew York General Construction Law designates "public
corporations" as are class of corporations, ard within the scdM~ of public corInrations
includes a municipal corp>ration, a district corporation, or a public benefit corporation.
McKfnney Supp 1983. Section 66 defines a municipal corporation" to include a county,
city, town, village and school district; a "district cor potation," to include "any
territorial division of the state... which possesses the power to contract
indebtednem snd levy taxes or benefit assessments upon real estate or to require the levy
of such taxes or assessments, whether ar not such territorial division is expressly
declared to be a body corporate snd politfc by the statute creating or authorizing the
creation of such territorial division"; and a "public benefit corporation" as "a
corporation organized to construct or operate a public improvement wholly or partly within
the. state, the profits from which inure to the benefit of this or other states, or to the
people thereof." For the purposes of this report we will include in the subclass of
public benefit corporations those operatfgg exclusively within local or regional limits as
well as those op.rating statewide. 1hfs ~ss also Includes en.tities more popularly
jccown as "public authorities."

212. Commit, Governmental I~ty from Local ~ Ordinacwes, PA Harv L Rev 869,
877 �971!  cft@ hereafter as 84 Harv L Rev!.

213. Harv L Rev 869 �971!. And s e ~t, 'Ihe Inapplicability of %xn~wfpa3. Zoning
Ordinances to Governmental Land Uses, 19 Syracuse L Rev 698, 7~2 �968!  cited
hereafter as 19 Syracuse L Bev!; ard Annotation, Applicability of Zoning Regulations to
Governmental Projects or Activities, 61 Ailt2d 970, 978 �958!, referrirg mainly to Georgia
and Ohio cases.

214. Johnston, Recen.t Cases in the Iaw on Intergov~tal Zoning Immity- %w
Standards Designed to %veh6ze the Public Interests, 8 Urban Lawyer 327, 329 �975!  cited
hereafter as Johnston!.
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zoning ordinance were permitted to bar the use, t' he authority reaortint
to eminent domain would be barred from carrying out many of its rsaxrdate
functions. These pr'oposi tions are countered by the asserti~~
they go too far unless the zoning ordinance excludes the use frors
entire jurisdiction of the zoning government, for as applied the loni%
ordinance may permit the use in some appropr iate zone if not the
chosen by the government user.� In addition, it has beerr obzaer«d
that "zoning laws and the power of eminent domain are both the remmlt
legislative delegation, and neither should automat ical ly be acwor«d
superiotity unless that vas the express intention of the legislaturei
and rhere is "nothing inherent in the power of eminent domain which
requires that a governmental unit which has the power must automat+cal~y
be exempt f r' om z oning laws."

The Nev York courts have not adopted the eminent domain approach A
lover Nev York court rejected it when it vas advanced by an agricu3.trjra~
society claiming immuni ty, on that basis, from a vi.llage eaning
ordinance. The court responded:

We are not dealing vith a head-on collision between
the power of conde orna t i on and the zoning ord inance in
question, because [the Agricultural Society] is not
seeking to exercise its authority. f The Agricultural
Society] is saying that just because it has the authority
to condemn, vhether it ever uses it or not, it is exempt
from the zoning ordinance. [The Agricultur al Society] is
in error. I have found no case deal ing with the
applicability of zoning laws to one who merely possessed
the paver of condemnat i.on- The New York cases all deal
with zoning laws as they af feet the exercise of that

215. 84 Harv L Rev at 875

216. Id.

217. Gxruseet, lhlancing Interests To Determine Gavernmental !%emption fraa ZoerIxg
Iavs, 1973 U of Ill L Forum 125, 131  cited hereafter as 1973 U of Ill L Forunr! Arxi see

e, %nicipal ~ To Regulate Building Cmrstrrx.tion and Land Use by Other State
h9mrcies, 49 Him I. Rev 284, 299-300 �964!  cited hereafter as 49 Nfnn L Rev!; arxi Salem,
Yhe AppUcahQity of Zoairg Ordirmves to Gwernmental land Use, 39 Trmr L Rev 316, 325
�961! The powers of ersinent domain ard zonirg may also be rxr equal cormrtitrxticmal
footirg, where the local ~ power is derived from a constiturional grant of hrsme outa.

218. Union Agricultural Society at Palmyra, Inc. v Sheldon, 79 Nisc2d 818, 361 %528
598  Sup Ct, Wayne Co, 1974!.
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power 219

b. The Superior Sovereign Test

Statements by some commentators and courts suggest an absolute
immunity of state departments or political subdivisions from local
zoning or other land use controls. Ihi.s reasoning is parti cularly apt
where the state itself, through one of its departments, wants to use its
own land; and in some states is held to apply only to state agencies,
not to municipalities. Thus, Professor Anderson says that the state
of New York is not required to conform to the zoning regulations of the
several municipalities,- and the grant of zoning power to municipalities
"does not include the power to limit uses by other municipalities or
agencies of the state." otherwise, l.ocal governments could override

hwart st~t~ policy.222 A~cording to some courts the rati
that sweeping proposition lies in the simple premise that the state has
"sovereign" status, and as such -is not subject to any legislation of
i ts polit ical subordi.nates." A corollary rheory re st s on the basic
fact adverted to earl.ier that local governments enjoy only those powers
delegated to them. Combined with a second premise constituting a rule
of statutory construction, it has been reasoned "thar a statute in
general words, by the provisions of which the sovereignty or any of the
prerogatives of the State would be derogated, does not apply to or bind
the State unless it is specifically mentioned therein or i.ncluded by
necessary implication," and "statutes in derogation of the sovereign

219. Id at 820, 361 NYS2d at 600. In aidition, the society ccntexhd "that its power
tn take by condessmticn meaxm nothing if, after the taking, its um of the property can be
curtailed or forbidden by local zoniig Iaws." Id at 820, 361 NVS2d at 6OL 'Ibe court
i&icatei that even if the society had been mmcisirg its cocdaemtim pm', it would
not be emempt from the village zonirg ordirmree in tlm use of the condemned ~rty,
henna the society was performirg a proprietary rather than a gpe~~tal function, thus
applying another test discussed below here.

220. 19 Syracuse L Rev at 700.

221. 1 R.M. Anderson, New York Zoning Law and Practice g 9.04 �d ed 1973!.
Professor Vxh~ cited Krbslard  supra note 209! in support of this statmsefa. See
further refe~ to profesmr Aalermn's statement in the had: accaapsnylng note 277
infra. See also 2 R. M. Anderson, American Law of Zoning 3 12.06 �d ed 1976!; 6 pd-

Zoning and land Use Controls 3 4~�] 0-983!; snd Annotation, Applicability of
Zonirg Regulatirsm to Qyvexaaental Pro~ra or Activities, 61 AUl2d 970, 973 gg58!.

222. ~ v Department of Audit armi Control, 72 Kisc2d 518, 520, 338 MV52d 52, 54
 Sup Ct, Monroe Co, 1973!. Ard see 1973 U of Ill L Foes ar. 126; and Johnston at 330.

223. lg Syt;~~ L ae at 763 {1968!
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immunity of the State are strictly construed." That was th6-224

conclusion drawn by the New York State Attorney General in rendering the
opinion that local governments may not require permits for the
construction of buildings by the State Dormitory Authority.

The theoretical justification for a rule of absolute state immunity
is questionable. It assumes a primus inter pares stance; that unless
explicitly provided to the contrary, delegations of powers to local
governments may not be construed as permitting local interference with
state policy. 1t overlooks the fact that in constitutions containing
home rule grants to local governments, usually in the form of both
affirmative grants and restrictions on state legislative interference ir
local affairs, the powers sometimes move directly to local governments,
not in a hierarchical. arrangement according primacy to the state
legislature.

Where there are overlapping territorial jurisdi.ctions, some courts
find significance in the relative polit ical posit ion or geographical or
functional scope of the unit claiming immunity, thus favoring goverement
agencies with responsibilities or territories transcending the
regulating unit' s boundaries. Other than the state itself, the
protected overlapping user entity may be a county, town, school
district, public authority or other type of pub 1.i.c benef it corporat ion.
Thus a school district performing an educational function, or countv
sewer district obeying a sta.te mandate to abate water' poilu.t ion may
be accorded immunity f rom zoning ordinances of a city, town or village.

The inquiry as to which of the contesting p~blic units is the

224. 1949 Op Atty Gen 138, 139; followed in 20 Op St Compt 238 f964/ and see 19
~ause L Rev at 7M, arrl 1 R."L Anderson, New York Zoning Law arri Practice 5 9W �d <
1973! .

225. See 49 Minn L Rev at 2S9: ke sovereign immunity doctrine "errs in aestnaiq, e
hierarrhy among governamntal units in which bodies such as school districts ard. counties
are 'agents of the state,' ard thereby cloaked with state sovereignty, while nnnicipal
corporations are sanething less. This assumptim is irdefensi.ble Since the mush%]mlity
ala> derives its ~wers fran legislation it shou'd b~e an equal claim to pr~~"

226. 84 Harv L Rev at 877-S78; and see Comment, State Immunity from Zordrrg= ='
Questicn of Raasonableness, 31 U of Mimi. L Rev l91, 192 $976!  cited hereafter as 31 1
of Hami L Rev}.

County of Westchester v Village of Marnaroneck, 22 Al2d 143, 255 NW2d 290 Re
Dep't 1964!, aff'd, 16 NY2d 940, 264 NYS2d 925, 212 NE2d 442 +965!.

228 ~ Durani v Board of Cooperative Educational Services, 70 Misc2d 429, 43M33, W
NYS2d 670, 675  ~ Ct, Westchester Co, 1972!, aff'd, 41 AD2d 803, 341 NYS2d 884 �d ~'t
19733 Annotation, Zoning Regulation as Applied to Public Elementary and High Schmo'-s, ~4
AI10d 136 $976!.
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superior sovereign is of ten presented as a problem of statutory
interpretation, as the Attorney General indicated in his Dormitory
Authority opinion noted above. Of course, where the state
legislature, generally the final arbiter, expressly or by c1ear
implication subjects one government unit to regulation by others, there
is no room for application of judicial sovereign immunity doctrine.
This is illustrated by the holding in City of Ithaca v County of
Tompkins, that although "[ o] rdinarily a county, when per forming a
governmental function, such as the selection of building sites for
county government off ices, is immune from complyi.ng with the terms of
the zoning ordinances of another local government within its
boundaries," in providing that "any county, city, town or village is
empowered to" regulate the alteration of historic buildings, in addition
to any existing traditional zoning powers they might have, the
legislature did not intend to render a county im~une from a city
landmark preservation ordinance.

In some situations the courts purport to base their decisions on
statutory interpretation, but "[ifmplicit in their statutory
construction rules... is the belief that the functions served by
state agencies" or by their political subdivisions are more important
than the functions served by the zoning laws-."

Absent express or clearly implied legislative guidance, the courts
may nevertheless cast the issue in terms of vaguely implied legislative
intent, in looking to the general "legislative design in vesting
municiyali.ties with the authori.ty to" -engage in the land use activity in
issue. In this endeavor the New Jersey courts apply a rule of
presumption: "where the immunity from local zoning regulation is
claimed by any agency or authority which occupies a superior position in
the governmental hier'archy, the presumption is that such immunity was
intended in the absence of express statutory language to the
contrary."

229. See text ~~nying note 224 supra.

230. 77 Nisc2d 882, 883-84, 355 NYS2d 275, 276-77  Sup Ct, Tompkins Co, 1974!,
referring to General Municipal Iaw g ~a �49Haney 1977!.

231. 1973 U of Ill Porum at 129.

232. Aviation Services, Inc. v Board of Mgsesent of the Township of Hanover, 20 NJ
275, 119 A2d 76l, 765 �956!, hoMirg the tcwaship's zonirg ordiname inapplicable to a
town airport.

233. Id 119 A2d at 765. %e court fbi no basis for the presumption there, "the
elena' of superior governsientaL status" not berg ~nt," but nevertheless fouml a
legislative intent to free the ~rt fran the town's zonfrg controls. cwLQ



In other jurisdictions the courts just as easily indulge the
"coxtrary preesqkion that the legislature intended municipal lzxiice
power tn mach the other state ~es as well aa private parties,"2+
Tatfzg this poaiticax, the Flxxrida czzxrt in City of Temple Terrace v
Hillsb~1x Asaceiation for Retarded Citizens, saidx "When the state
legislature is silent xzx the subject, the governmental unit seekirg to
use land contrary to applicable zoning regulations should have the
bxzden of prerixg that the public interests favorirg the propose use
oxs:xseigb. those mitigatixg agaixmt a use not sanctioned by the zonixg
zegulatioxm of the host gpeernment."~5

The zemxrt to caxxns af statutory construct&ad may involve little
more than an exercise in ~ics. To accept the notion that the
superior sovereign wins the contest is merely to find that the
legislature intetxiad it to win

The xrs'~ign ixzxazxity ccaxz~ may be a factor in the resolution of
hxtezgoverxmMaxtal zxrdzg disputes by the Mew York courts, but they do
not offer it is a decisive test. Ixx any case, the test has been
criticized bexzsxm mxparinr aeMrity' in the poU.tical hierarchy does
nnt xmcesaarily haply superior ability in allocatirg land uses" ~ And
the assxxmptim that public. benefits from the intrudizg gavernxaental land
use are greater than those accrui~ from the enfommaaxt of zordrg laws
may be QILacious in given situatixxns.

The Aaericmx Law Institute, in its Model Laxzi DmMopaent Code,
posits the greater importance of the objects of local zoning in
expressly "includf.ng a govermaent agency" in its definition of the
parsons  <hvelopers! subject tn znnixg.

234. 49 Minn L ge at 292.

235. 322 So2d $71, 579  Fla 1975!, aff'd, 332 So2d 6l0  Fla 1976!. It may be
aigxdficant that, as we will note later, the court adopted a balaxz:ixg appzrmdx aRhsr
than a rigid superior mxv~p test. See note 261 infra.

236. % Harv L Rev 869 at 878.

237- See 1973 U of Ill L Forum at 126

238. The Aa~ Law Institute, A Model Land Development Code 5 1-20l0.! �975!
The azxmsmxtxxry mx the seeticn aqua.aixm that this is done "in order to make cjsar that,
contrary to traditixm in mzae jurisdictions~ development undertaken
subject to local onBxs~ regulatizg development unless specificaUy exempted" l'd at

~~sext ~" ia ~inad broadly to include any federal, state or sLzziciyal
goxezzmasx or any' instrxmsenta&ty thereof. $ 1-201�!. Impliedly, the Institute aax~

ixx mxme jurisdictions at least, a sovereign imaaxnity doctrine would zextuirm this
legislative waiver.
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c. The Governmental-Proprietary Distinction

Until recently, at least, the New York courts have adopted a
governmental-proprietary test, reasoning that "br'oad principles of
sovereignty require that a State or its agency or subdivision performing

by the courts to make the distinction are usually obscure; when
at ticulated are difficult to apply; and in some situations lead to
contradictory conclusions by different courts within a single
jurisdiction.

P rof e s so r Anderson observes:

The great di f f iculty lies in det erm ining wh ich functions
are governmental, and which are propr ietary. The
distinction is of ancient vintage, but it is neither clear
nor stable. What is regarded as governmental for one
purpose t',for example, municipal tort liability! is not
necessarily so regarded for a different purpose  for

239. County of westchester v Village of Man~"reck, supra note 227, 22 AD2d at 148,
255 NYS2d at 294  emphasis added!, invalidating village zoning restrictions on the
enlargenuatt of a sewage tre~sent plant by a ccunty ~wer district. And see Oswald v
Westdtester ~ Park Cosmdssion, 234 NYS2d 465  Sup R, Vest& Go, 1962, not officially
reported!, aff'd, 18 AD2d 1139, 239 NVS2d 862 �d Dep't 1963!, holding that the county was
performirg a garerrasental function in establ~irg a Sportsman's Center" on ~r owned
lard, thus was not subject to town zonirg restrictions. An emanate of a protected, state
deprrtttrent ua is four@ in Natter of Hnrgisto v Nercure, 72 AD2d 850, 851, 421 NYS2d 690,
693 pd Dep't 1979!, declaring the Department of Gorrectional Services heaxm from town
zonirg restrictions ~ to be applied to a mobile hrme develnpsent on state prison
grounds, the "care and custody of prison inmates [belong] a gnverrsnental function." In his
opinion regardirg the Dormitory Authority, mentioned abuse, the Attorney General deemed ir
significant that the st~e creatfzg the Authority declared that ft would be "perforairg
an essential goverrmrrmtal functicm." Supra note 224. T.llustrative applicatiorm nf the
governmental~ietary purprrse test are foNrd in D'Aristotile v City of Bingbamton, 82
AD2d 945, 440 NYS2d 778 gd Dep't 1981!, expressing doubt as to whether an industr~
development agency, a public benefit corporation, is pursuing a ~~aental ftmction
when it acts as the vehicle to effectuate a zoni.ng change to accommodate private
~cial interests"; City of ~ester v Town of Rnah, 71 Misc2d 4S1, 336 NVS2d 160  Sup
C, Nonroe Co, 1972!, holding that the town could not restrict dumpirg by the city hr a
site owned and ssrintaired by the New York Envirmssental Facilities Corporation, a state
public authority. Public schooLs are uniformally declared to h outside the reach of
local exdrg ordinances, since they are imrforming a Noverrssental function for the state,
prrsuant tn constitutional mandate cn the state to prmrhh public educatioa See Board of
Educatirm of the City af buffalo v City of Buffalo, 32 AD2d 98, 302 NYS2d 71 �th Dep't
1969!; and Annotation, Zoning Regulations As Applied to Public Elementary and High
Schools, 74 AI10d 136 f976!.

240. 84 Harv L Rev at 870; 61 AEZ2d 970, supra note 221, at 974%78; 19 S!~use L
Rev at 702-705; 3ohnsttsr at 33L
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example. condemnation of municipal land!. And a
proprietary function of a municipal government of 1955 may
become a governmental function in 1965.241

Some courts regard the state or aLunicipal use as governmental >f
conducted in response to a statutory mandate, and proprietary if
performance of the function is merely permissive.242 Other courts
classify the function as proprietary if likened to the conduct of a
private commercial enterprise, such as the sale of water by a public

241. 2 LMJmderson, American Law of Zoning 5 1223 �d ed 1976!. Recently, an
Washir~ ~ ~, Inc. v Persico, 120 Misc2d 207, 214-19, 465 NYS2d 965, 973-74
 Sup Ct y Qashington Co, 1 983! ~ af f 'd, 99 AD2d 321 �d Dep't 1 984!, the Trial Court, i'
reviewing the applicatica of the govaemtental~zvgeietary distinction to cases irsolving
waste disposal, noted that although the New York courts ~ waste diapason to he a
proprietsty flasMxt in 1933  citing PBrisst v Greeahugh, 239 App Uiv 555, 268 NS 173
[2d Dep't 19D], «ff'd, 266 NY 58Z, 195 NE 210 [1935], holding that a town had to caaply
with its own zotisg ordinance in locating aa incinerator!, by 1957 they had beyn Co
regard the disposition of refuse and rubbish as a governmental function  citing, xn
additicn to ense recent cases, Rebrbas v Village of Lloyd Harbor, 2 NY2d 1%, 159 NK2d
145, 140 lIE2d 241 [1%7], holbsg that the village was oot required to abide by its ~
scmiag ordinance in cmstructing an incinerator!. And see Aunotatitaa, Applicability of
Zoniag %gula~ to Haste lhsposal Facilities of State or local Government Eoti ties, 59
LUAU 1244 Q974-

242. ''A use is govertasental if it is crested pursuant to a duty iaqaaR upon the
sovereign to ~ for tbe well~ and. health of a ccnsauaity" CaarMTs v Nes York
State Association of Retarded Qu1chen, Inc., 82 Kisc2d 861, 864, 370 HYS2d 474, 477  Sop
~ Rsussehasr Co, 1975!. See notes 314 and 326 infra. Kazlier, the Appellate Dii~
Second ~Nnt, said that where '~ aauricipality is executing the legislative |asxhltm
related tn a public duty generally," it is perf~ a '~erraaental fuaction," but if
tmt actiug under a uumdate ''it is exercising its private rights as a corlxsate body"

v 'lhwn of Cirssntmr~ supra note 241, 239 App Qiv at 558, 268 IDS at 176 3ht see
H lett v Town of Hampstead, 3 ~ 945, 951, 133 ad 690, 695-96 �954!, aff'd, 1
AD2d 954. UG M52d 922 �d Qep't 1956!, distinguishing Rlrien in holding that the tomn
coudd ignore its own zcniog ordirsmce in ctmstructing an its~~tor in a rssidettiml
mme, ader the ctzemmtances that ~ tbe prodect was optuxml as a legal matter, xra
view of the 'risk to the g~l heal.th of tthej inhabitants," in the "town of Hem~mtssd
with its present population and closely developed territory," it was "no longer an

perfonae3 by the state itseK, See Western tonal Off-Track getting Cccp~titxa v %en
of arietta, 7S Hisc2d at 17&171, 355 lAS2d 738, 740  Sup Ct, Sxuoe Co, 1974!, affc4
46 AD2d 1010, 363 %52d 320 �th Dep't 1974!, holding that the off-track batting.

a public benefit cozpmvttion, was perfonniig the 'Q~suental" pnrlamrm af
releases for the support of goverrment:, and curbixg unla~tl bookmaking.  See

ate 349 ~ Aod see 84 Harv L Bev 869 at 870; and 49 Minn L Rev at 295-96 Atdan B
his treatise on rcanntQ places p~j eaphRsxs on the mandatory/pecsds

teat in diacussizg case law on the waning of municipal property. 3 lhe Law mf .
and Planning 53-1 et seq 0978!
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water supply enti y.24 The author of a Harvard Law Review comment
speculates:

"Possibly inherent In the initial judicial
classification of speci f ic functions as governmental or
proprietary was a balancing of the ad joining landowners'
vested rights against the crit ical nature of the proposed
vi,olating facility. When considerations of alternative
location and alternative cost strongly suggested exemption
and the conflict with existing land uses was not dramatic,
the function was deemed "governmental"; when the function
was less essential and there were alternative locatIons
for the proposed facility, the abutting landowners' and
the municipality's interest in the zoning ordinance was
considered more compel 1.ing than the potential service to
the general welfare and the function was deemed
"propr ietary. "24

The governmental-proprietary distinction has been criticized by the
commentators, one of them referring to it as one of the "unhelpful
epithets" applied by the courts i.n these cases, which "often serve as
distracting surrogates for reasoned ad judication. 245 Other

comm enta tars and cour ts cons id er the t est t o be t oo meehan.ic.al,
automatical.lg disregarding legitimate municipal interests in land
planning. Some courts, disenchanted with the governmental�
proprietary distinct ion, "have simply decided that any act ivity carried
on by a governmental unit i.s a governmental activity-

Recently, an Appellate Division of the New York Supreme Court,

243. Cansvan v City of Rechanicmil1.e, 229 NY 473, 476, 128 NE 882 0920$ Iayer v
City of Buffalo, 274 Nf 135, 139, 8 NE2d 327, 329 +937!. And see 2 Md~in, %micipel
Corporations $ 4.156 gd ed 1979!  "a ~pality, in the operation of a public Wility,
its In its private axrI proprietary capacity rather than In a legislative or gmerrssental
capxcityp and 18 id $ 53.103 gd ai 1977!  " Insofar as a city undp~kes to sell water
for private conmssptixm it Is engaged in a commercial x~, as to which it functions as
arty other business corporation," so may be liable for its torts!.

244. 84 Harv L Rev at 872.

245. Id 869.

246. 1973 Ill L Forum at 133-34

247. Id st 134, quoting froa the cqiaion of the trial court in Oswald v ~chester
Park ~sion, supra note 239, at 468: "Ihis whole subject becmsm nebulous Mm it gets
beyomi activities W~ are obviously goverxraental, such as schools, courts, Imiice, axd
fixe depa~m~ It may be that the distinctlcm is disappeardrg from the law ani tier we
are approaching the time when all lawful municipal functions wiI.l be regarded as
governmental arced perhaps in the area of tort liability."



apparently backed up the Court of Appeals, responding to growing
criticism of the distinction by the Supreme Court of the L'nited Stat:es
and by commentators, appears to have discredited the distinction ass a
deter'minant in resolving intergovernmenral disputes over the use or
allocation of lands for public purposes. Zn County of Nassau v South
Farmingdale Water District, in holding that Nassau county could not,
virtue of a claimed paramount right to construct a sewerage system,
force a town water district to pay for the relocation of the district.'s
installations, the court described the governmental-proprietary
distinction as "artificial, obsolete, and... irrelevant." Pour
years later the Appellate Division, First Department, read into the
County of Nassau opinion a reformulation of the governmental-proprietary
test, rather than a discarding of it, in. citing the case for the
proposition that "[g]overnmental functions are now more liberally
defined to include activities which are not undertaken for profit-makSssg
purposes, but, rather, as a public duty " It is difficult to imagi.ne
any governmental function, whether or not traditionally regarded ms
being "proprietary" in nature, not taken as a matter of "public duty
at least under a definition of "public duty" including any action deeaamd
by the government to be undertaken in the public interest. Possibly tRe
court was referring to a distinction between the performance ~f
mandatory and permissive functions, noted above.

We will return to the County of Nassau case in discussing the
balancing of interests teat.

248. 62 AU2d 380, 387, 405 NYS2d 742, 746 �d Dep't 1978!, aff'd, 46 Nod 794, 4'33
MVS2d 92, 386 NE2d 832 $978!. The court reascmai that the "abardorment of the rule af
se~igu imsamity [fraa tert liability] has vtrtlaQly destroyers the only real basis far
the cresticn of the distincthn." 'Ihe cases M the Supresne Court of the United Statism
cited by the AppH.late Division inctudmi City of Trenton v New Jersey, 262 US 182, %92
�923!, a@i Brush v Coma~ioner, 300 l8 352 �937!, whM had pointei to the derivmtiam
of the d~ainction from dcetrlnes of msmicipd tort Uability, drawn for the purim
avoidirg injustice fran applicstfcm of technical defenses based on the governmental
charm~er of aaxdcipal ~emLsnta.

249.  htmty of Nasal v South Farmingdale Water District, 62 AD2d at 392, 405 ~
at 749. And see the dissentixg opini~ in State v Trustees of the Freeholders and
Commonalty of the Town of Southampton, 99 AD2d 804, 472 NYS2d 394 �d Dep't 1984.!,
referred to at notes 153 and 174 supra.

250. Koch v Dyson, 85 AZ!2d 346, 369, 448 ÃYS2d 698, 712 {1st Dep't l982!.

251- See mme 242 ~ and accxsspmying text-
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d. The Ialancing of Interests Approach

All three traditional tests � eminent domain, superior sovereign,
governmental-proprietary � have been criticized for �! concentrating
on the nature and source of the power exercised by the intruding
government, rather than on. the reasonableness of the activity; and
�! tending "to view the competing assertions of power as being mutually
exclusive," making the host jurisdfctfon virtually powerless to regulate
its environment if immunity is declared, or banning the proposed public
use altogether if immun.ity is denfed, and disregardin! the possibility
in some cases that the two positfons may be reconciled.

If the traditional judicial tests are discredfted, absent clear
statutory guidance, the courts could, but would not likely, treat all
governmental and private land uses alike in zoning disputes. Or they
could characterize any legitimate function of a public entity as
"governmental," granting immunity from local zoning across the board.
They could design some new test for deciding whether all or special
classes of public uses should be subject to local regulat ion. Or they
could fashion a rule of reason, deciding each case on its facts in
determining whether a public use fn a particular location is worthy of
exemption, when weighed against the public benefit of enforcing the
local zoning law.

In recent years, commentators and a few courts have been turning254

to the latter option, in favoring or adopting a balancing approach.
Thus, in one leading Minnesota case the court held that a cfty was
immune from a town zoning ordinance in replacing existing waste disposal
t'acilities with a sanitary landf ill, the court explaining that it was
adopting "a balancing-of-public � interests test for the resolution of
conflicts which arise between the exercise by governmental agencies of
their police power and their right of eminent domain," in preference "to
adherence to a l.ess flexible ' general rule' based simply on the form of
the opposing parties rather than the substance of their conflict."
In another l.ead f.ng case, though holding that that the State Unf vers f ty
at Rutgers could build student housing facilities without complying

252. Johnston at 332, pointing out that the host government is contesting the
specific exercise of the other unit's power, not f,ts basic power to engage in the
activity.

253- Id, noting: Ibis appr~ results in thwartixg ote. police power for the sake
of fmpleammtfng archer. In stzae disputes, the ccmpetfrg covers are fndemi fxhet~y

254- See 84 Harv L Sev at 8f&46; Johnston at 338 et seq; 1973 U of Ill L Forum at
1~1 31 U of Nfamf L Rev 195 et seq.

255. Town of Oronoco v City of Rochester, 293 Minn 468, 471, 197 NW2d 426, 429
�972! .
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with township zoning restrictions, a New Jersey court observed that the
"question of what governmental units or instrumentalities are immune
from municipal land use regulations, and to what extent, is not one
properly susceptible of absolute or ritualistic answer. And in256

Lincoln City v Johnson, in deciding that a city could locate a sanitary
landfill outside of its boundaries without complying with a county
zoning ordinance, the trial court eschewed the traditional tests and
instead applied the "better rule, the rule allowing for the greatest
flexibility and fairness,... the newly emerging 'balancing of
interests' rule." In holding that a state agency was subject to a
county zoning ordinance in seeking to locate a public parking lot and
ancillary facilities for patrons of a state fishing and recreation
facility on an adjacent river, the court in Brown v Kansas Forestry,
Fish and Game Commission reviewed, then rejected, the traditional tests,
and adopted the "balancing of interests test" as "better [promoting] the
public interest." For support, the Kansas court cited and
summarized cases in Missouri, Virginia, Pennsylvania, New Jersey,
Hawaii, Delaware, Florida and Minnesota in which that test was preferred
over the traditional ones.

The balancing approach places on the developer government the burden
of rebutting a presumption of nonim~unity. The Lincoln City court
spelled out the procedures to be followed and standards to be applied in
using the technique:

This rule requires that one governmental unit  intruding
dnit! be bound by the zoning regulations of another
governmental unit  host unit! in the use of its
extraterritorial property purchased or condemned, in the
absence of specific legislative authority to the contrary.
If the proposed use is nonconforming the intruding unit
should apply to the host unit's zoning authority for a
specific exception or for a change in zoning whichever is
appropriate. The host zoning authority is then in a
position to consider and weigh the applicant's need for
the use in question and its effect upon the host unit's
zoning plan, neighboring property, environmental impact,
and the myriad other relevant factors to be considered for
modern land use planning and control. If the intruding
unit is dissatisfied with the decision of the host zoning
authority it may seek appropriate judicial review, wherein

256. Rutgers, 'Ihe State University v Piluso, 60 NJ 142, 286 A2d 697, 701 �972!

257. Li~ln City v Jchnson, 257 NW2d 453, 457  SD 1977!.

258- Brown v Kamm Forestry, Fish and Game Commission, 2 Ksn Ayp2d 102, 576 P2d 230,
238 �978!.

259. 84 Harv L Rev at 8~5.
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t' he ~ ~ . court can balance tbe competing public and
private interests essential to an equitable resolution of
the conflict. In addition to the zoning factors
considered by the host authority the trial court can
consider the applicant's legislative grant of authority>
the public need therefor, alternative locations in less
restrictive zoning areas and alternative methods for
providing the ~ceded improvements. If, after weighing all
pertinent factors the court finds tbe host government is
acting unreasonably, the zoning ordinance should be held
inapplicable to the proposed improvement.

Another formulation of standards, that of the New Jersey court
Rutgers, The State University v piluso, identifies as the "most obvious
and common ones," the "nature and the scope of the instrumentalit.y
seeking immunity, the kind of function or land use involved, the exrent
of the public interest to be served thereby, the ef feet local l.and use
regulation would have upon the enterpr'ise concerned and the impact upon
legitimate local interests." One writer emphasizes process in his
formulation of criteria, in stating that the court should consider
whether the zoning plan provides alternative sit.es; if so, whether the
intruding government weighed the alternatives in selecting the locat,ion
in dispute; whether there has been "any independent supervisory review
of the proposed facility" by a higher governmental authority  such as a
state planning commission!; and whether the government developer "made
reasonable attempts to minimize the detriment to the adjacent
landowners' use and enjoyment of their property."

The New York Court of Appeals has not yet abandoned the
governmental-proprietary test in deciding whether a state or other
governmental agency's own use of its land is subject to municipal zoning
controls, but has recently indicated in another context that it might
f ollow the lead of other state courts and switch to the balancing
technique in passing on such zoning disputes.

A balancing approach seems to have been taken in the majority
opinion in County of Nassau v South Farmingdale Water District, noted

260- 257 %r2d at 457-58.

261. 60 NJ 142, 286 A2d 697, 702 �972!, criteria endorsed in 1973 U of Ill L Forum
at 140, ard applied by the court in Brown v Karma Forestry, F~ ard Game Caumission, 2
Kan App2d 102, 576 P2d 230, 238 �978! 1be Rutgers criteria were quobsi and reiiei upon
by a Florida court in boldirg ~ the determinatirm whether a goverrssental agency  there
referrfrg to a axyrofit corporation operate% a home for the mental1y retarded! shard be
made by applyirg a balancirjg of interests test- City of Temple Terrace v Hillsborough
Association for Retarded Citizens, Inc., 322 So2d 571, 574-75  Fla 1975!, aff'd, 332 So2d
610  Fla 1976!  see supra note 235!.

262. 84 Harv I, Re at 883-84.
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earlier as a sign the courts of this state may be turning away from the
governmental-proprietary test. In deciding whether the county in
constructing sewers should pay the coat of removal of ~ater mains and
pipes of the town water district, which were located under a state road,
the ma!ority of the Appellate Division, Second Department, could find
"no sound reason why the cost of removing these water mains and
pipes . ~ ~ should not be paid for by the body which has created the
conflict and necessitated the relocation"; thought it "inequitable" to
make the relatively smaller group of water district taxpayers bear the
coat of the larger number benefited by the county sewerage improvements;
and believed it "not unreasonable to anticipate that by imposing this
cost upon the county, it will be more circumspect in planning its
facilities in a manner to minimize the cost and to avoid conflicts which
resulted in this and similar lit igat ion."

However, the precise theoretical basis for the decision is far from
clear Although the opinion devoted several pages to a criticism of the
governmental-proprietary test, at one point the court appeared to adopt
it, in declaring that the water district was performing a governmental
function. Yet the court broke new ground in hinting at three
criteria that might be applied in determining whether in a given case
the activities of one political subdivision should be sub!ect to
regulation by another governmental unit. One is the fairness
consideration underlying the above noted statement that it would be
inequitable for the unit with fewer taxpayers to bear the costs. The
others are a relative importance test and first user test suggested in
the following statement in the ma]ority opinion: "Indeed, it can be
argued that governmental authorities considered the supplying of water
to be of even greater importance than the construction of sewerage
facilities, in view of the fact that the defendant municipal water
district was created in 1931 to supply water as an alternative to wells
and that the county has only recently assumed the responsibility of
creating sewerage facilities in the very same areas, as an alternative
to cesspools."

The New York Court of Appeals may be more receptive to abandonment

263. Id at 392-393, 40S NYS2d at 749.

264. Writing for the majority, Nr. Justice Suozzi said: 'Ultimately, a gerenmental
function can be defined as one which 'was historically engaged in by- local
govemnent... is uniformly m furni&ed today... could not be performed as well by a
private corporation... is within the imperative publ& duties iaqeeed on a municipality
as agent of the State'  Fahey v City of Jersey City, $2 NJ 103, 108 109, 244 A2d 97,
100!"; and, "ta! pplying these guidelines to the case at bar leads to the inevitable
conclusion that the supplying of water by the mmfeipel water district for oxeoalytion
must be treated, in the context of this case, as a gavernmental, rather than a
proprietary, function of a tnunicipality." 62 AD2d at 390, 405 THS2d at 747.

265. Id at 392, 405 NYS2d at 748-749.
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of the mechanical governmental-proprietary distinction in deciding the
issue of applicability of municipal zoning ordinances to land uses by
private parties furthering state purposes, a subject we will reach
shortly.

e. Arbitrariness of the Government
Developer as a ILasis for Decision

The court in the Kansas Forestry, Fish and Game Commission case
suggested another type of inquiry possibly leading to a denial of
immunity of the government developer from a municipal zoning ordinance.
The Kansas court reasoned:

The overall mission being carried out by the
commission in this case is the furnishing of recreational
facilities for all the people of the state, or at least
those who desire to fish in the Big Blue River. This is a
public purpose.... Obviously the commission must be,
and is, vested with wide discretionary authority in
locating its facilities for such a purpose. The county,
on the other hand, has an obligation to make land use
decisions within its Jurisdiction which take into account
both local concerns and the broader public good. Et is
apparent that either body may act in an arbitrary and
unreasonable manner, favoring its own constituency at the
expense of the other. The real questions are where the
decision-making authority should be lodged, and if a claim
of arbitrariness is to be made who should have the
presumption of reasonableness and who the burden of
proof 256

It seemed to the court that in the case before it, "on balance, the
initial decision on reasonableness can be made more expeditiously and
with greater discernment by the local zoning authority," indicating an
obligation on the part of the state commission to seek a rezoning from
the local authorities. The court left open the question of who
should bear the burden of proof on judicial review, saying:

1f rezoning is arbitrarily denied, that decision can be
reviewed by the courts at the commission's behest through
normal channels. If, on the other hand, we were to hold
that the commission's status as superior sovereign
immunizes it from the normal zoning processes as it urges,
then the burden of going forward with a lawsuit would fall
on either the county or the affected landowners. In such
a suit they would be required to show arbitrariness on the

266. 576 P2d at 238; see note 258 supra.

267. 576 P2d at 239.



part of the comm isa ion.

This suggests that in any case in wbich another government is
resisting application of a zoning ordinance, the zoning municipality may
argue that the other government, in choosing the site in question, is
acting beyond its authority, thus shifting the focus away from the
reasonableness of the zoning body's acr ion. That argument was probably
made in a New York case holding that the Division of Youtb of the New
York State Executive Department did not have to comply with a cit 
zoning ordinance in operating a youth rehabilitation center.
Although the court ruled that the Division of Youth was "entitled to an
exemption from the zoning ordinance," based on sovereign immunity
reasoning, the court went on to say:

There is noth ing before the court bearing on
plaintiffs' claim that the State acted in an arbitrary and
capricious manner in the purchase and use of the property
and that due consideration was not given to the character
of the neighborhood and that less ob]actionable methods of
accomplishing the same results could have been found. No
evidentiary facts were submitted from which a finding
could be made directly or by inference that the defendants
acted in bad faith or so capriciously and arbitrarily as
to be unreasonable. Tbe courts do not !udge
administrative disceetion and "it is the settled policy of
the courts not to review the exercise of discretion by
public officials in the enforcement of State statutes, in
the absence of a clear violation of some constitutional
mandate."  Gaynor v Rockefeller, 15 NY2d 120,
130 ! 270

6. Private Vmers of Government Owned Lands

The City of Rye, located in Westchester County on Long Island
Sound, had prosecuted Erbsland and .others  tbe defendants! for violating
the city' s zoning ordinance. As part of their commercial boatyard
operation, the defendants had installed floats about 54 feet offshore of

268. Id.

269. ~ v D~etsams: af Arse and Control of the State of New York, 72 Nisc2d
518, 338 NYS2d 52  &y R, Nonrne Co, 1978!.

270. Id st 520, 338 NYS2d at 54.

271. ErhQard v VecchioHa, 35 AD2d 564, 313 NYS2d 576 �d Bep't 1970!, aff'd after
rema' sub nan Erbs~ v Rubin, 33 NY2d 787, 350 NYS2d 653, 305 NE2d 775 �973!. See
text accNapanying note 209 supra.



an existing bulkhead.272 The f] oats were located within Nilton Harbor,
"an arm of Long Isl.and Sound." The site lay within the boundaries of
the city, and within a residential zoning district. The floats were
anchored to bottom lands owned by the state. The defendants had
obtained a permit from the Corps of Engineers to install the floats.
They had also applied to the New York State Commissioner of General
Services for an easement upon subsurface lands for the purpose of
constructing the proposed faci.lities, but they installed the floats
before obtaining official action on the application. Xn a separate
proceeding brought to restrain the prosecution, the defendants took "the
position that the lands under water are under the exclusive jurisdiction
of the State of New York and the United States t and] that since t they
intendedI to procure a lease from the State of New York, title will be
undisturbed and State sovereignty will continue,"

The lower court disagreed and upheld the zoning ordinance. The
court acknowledged that state land is normally immune from municipal
regulations, but reasoned that the immunity does not extend to
"functions and activities which are proprietary in nature," purporting
to draw support from the statement in the first edition of Professor
Anderson's text on New York zoning law that

where the land is within the municipality but owned by the
state, it may be included in a zoning district, but the
use restrictions will not be enforceable against the
state. In the event such land is disposed of by the state
and subjected to private reclamation and development, it
would appear that the land would be subject to the
restrict iona imposed upon all land of the zoning district
in which it is situated-

Although the Appellate Division refused to dismiss the proceeding
because the prosecution also alleged zoning violations relating to
upland uses, it disagreed vith the lower court ruling regarding the
city's jurisdiction over the harbor area. The Appellate Division said:

Navigable waters are within the sole 'urisdiction and
control of the State of New York, except to the extent of
any delegation of power to the United States .. -, with

272. Facts stated in the lower court opinion, 59 Misc2d 965, 966, 302 NYS2d 75, 76-77
 Sup Ct, Mesb9umter Co, 1969!.

273. Id at 965, 302 NYS2d at 76.

274. Id at 966, 302 NYS2d at 76.

275. Id.

276. Id at 967, 302 NYS2d at 77  citixg 1 ~N. !mh~n, ~ law snd Practice in
New York State $ K06 �973!  similar to reamdm in his secomi edith/.
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the State of New York having title to the land thereunder
 State Lav, $ 7-a!. Purther, the Commissioner of General
Services is empowered to grant rights and easements to the
State lands under navigable bodies of water  Public Lands
Law, $ 3!.... Accordingly, the paramount authority of
the State to cont.rol uses upon a navigable body of water
prevents the City of Rye f rom exercising Jurisdiction.
Any other result would have the ef feet of nulli f ying
rights which the State has the authority to grant  Public
Lands Law, $ 3; cf Jewish Consumptives' Relief Soc. v
Town of Woodbury, 230 App Div 228, aff'd 256 NY 619!.

The Appellate Division' s reasoning is puzzling. First the court
speaks of the state's "sole !urisdiction and control." Are
"!urisd ict ion" and "control" synonymous. The cit ing of section 7-a of
the State Law suggests that "Jurisdiction" means "ovnership," a term
that is not always synonymous with "control." Section 7-a of the State
Law is entitled "Jurisdiction and ownership of offshore waters and lands
thereunder." Subdivision l of section 7-a provides that the
"jurisdiction of this state shall extend to and over, and be exercisable
with respect to," specified waters, including the marginal sea extending
three miles out from the state's coasts. Subdivision 2 declares that
the "ovnership of the vaters and subsurface lands enumerated or
described in subdivision one of this section shall be in this state
unless it shall be, with respect to any given parcel or area, in any
other person or entity by virtue of a valid and effective instrument of
conveyance or by opetation of law." 0 The exclusion of lands held by
another entity by virtue of an instrument of conveyance divides state
and municipal jurisdiction in terms of ownership rights-

The Appellate Division's reference to section 3 of the Public Lands
Law reinforces its reliance on state ownership rather than on the
state's regulatory power. Section 3, as it read at the time the case
was decided, vested in the Office of General Services the "general care
and superintendence of all state lands" not vested in some other state
agency, and authorized him to grant short-term leases, or rights and

277. 35 AD2d at 564, 313 NYS2d at 578  em~is added!-

278, NciMney Supp L%6.

279, Id.

280. Id.

28L. ~Li ~ L 5 3 L! ~~ ~ L983!.
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easements in and to state lands, including underwater lands.2S2

ln granting short-term leases, easements or other rights to use
underwater lands or waters the Commissioner of General Services could
exact conditions limiting the uses to which the lessee or grantee might
put the land. These restrictions would derive from tbe state' s status
as owner of the underlying title to the land, rather than from the
state's inherent police powers. We have seen that police powers of the
state relating to activities on or under navigable waters have been
vested in the Commissioner or Department of Environmental Conservation
under the Navigation Law and Environmental Conservation Law, not in the
Commissioner of General Services.

The question arises: if use limitations are not stipulated or
implied in the lease or grant, would the mere fact that the private
developer acquired his leasehold or other rights in the land from the
state entitle him to invoke the state's immunity from local zoning? In a
given case the answer might be found in  a! a legislative pronouncement
on the issue, or  b! in an applicati.on of common law doctrine.

a. Legislative Treatment of the Problem

i. Short-Tera Leases, axxd Rights and Kasemexxts,
Graxxted by the Commissioner of Gexxera1 Services

Kx'bsland was asserting rights under an easement obtained from the
state. In 1969, when the trial court rendered its decision in Erbsland,
subdivision 2 of section 3 of the Public L~nds Law authorized the
Commissioner of General Services to lease for terms not exceeding one
year state lands not appropriated to any immediate use, and to "grant
rights and easements in perpetuity or otherwise in such lands, including
lands under water," without requiring competitive bidding. The
subdivision said nothing about compliance with municipal zoning
ordinances.

282. Yet, al~ with section 3 of the PuhUc Iaxxds Law, the Aypellate Divtsion cited
the Jewish Consumptives' Relief Society case, which diti not involve land owned or
controlled by the state, but decided an inconsistency isxam, invalidathg a town zoning
ordinance bannirg sanitariums from the town, cn. the ground that the local oxdinaxme was
~istent with state laws licensing such facilities.

284. See the version of Public Iaxds Law $ 3�! ixx 1962 NY Laws ch 643. In 1970, the
subdivtsicm was ~ei to authorize the grantirg of riihts axxi easeoxents in "aD state
lands," whether or not appropriated to an inmasdiate use. 1970 NY Laws rh 379; axd ms.
Nemoramhsa of the Ksscutive Z~amt on the 1970 amexxbaent, notice recpmsts by utilities
axd others for easements across apprcyriated state lands. 2 NdUzaey's Session Laws of
New York 1970, at 2924-25. The Appellate Mvtsicxx and Court of Appeals decisions
Erbsjlmh were xvaxdered subserp.xent to the effective date of the 1970 so~ment.
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In 1981, subdivision 2 of section 3 of the Public Lands Law was
amended to extend the maximum term of leases on unappropriated state
lands from one to five years, and add the following stipulation
protect ing local government intexests; "The use to ~hich such leased
property shall be put shall be consistent with local land use
regulations." The amendment did not impose a similar condition on
the granting of other rights or easements under that subdivision.

ii. Lo~erm Leasing by the C~ssioner of General
Services

Subdivision 4-a of section 3 of the Public Lands Law, added in
1971, author f zed the Commissioner of General Services to lease for up
to 99 years to any responsible person or corporation upon sealed bids,
"for a term not to exceed ninety-nine years, . ~ ~ interests in real
property including but not limited to air rights, subterranean rights
and others, when such are not needed for present public use- The286

statute adding section 3�-a! to the Public Lands Law also effected
companion ataendments to the Highway Law and Real Property Tax Law,
the latter providing that interests granted under subdivision 4-a would
be subject to local real property taxes The enactment included a
declarat ion of legislative purpose, stating that in constructing roads
and other improvements the state has removed valuable lands from
municipal tax rolls; the "proper development of air rights as well as
development under the subsurface area and adjacent, unu.sed surface
properties would provide sources of exceptional. revenue to the
municipalities to serve as a substitute for the loss of taxes for the
realty involved"; and the development of air rights is "a necessity for
future planning in our large metropolitan areas and in our smaller
communities so that commercial buildings, multiple dwellings, commercial
parking areas, recreation areas and unlimited diversi f ied uses can be

285. 1981 HT Laws  it 424, We memoxardum of the Office of Gem~ Services on the
amenchsent ezplainei that "substantial increase nf profitability as well as servtce to the
public will be enabled by exterHx~ the mtthorized lease term to five years"; and said
that the tmw condition regarding ~pal jurisdiction "would restrict the State' s
intrusion upon localities by nsquirixig that such leases must be cmsistent with land Larxl
use regulations." 2 NdQIxeey's New York Session laws 1981, at 24~1.

286, 1971 HY laze ch 1016.

287. 1971 lK Laws ch 1016, $ 3. 'Ihe addition of the ccmpanion subdivtsion 18 to
section 10 of the ~way '1aw applied no "pmpeteJ ~ts in air space, unused surface or
subsaxrface space" in stst~amd lard tNder the jurisdiction of the Cmnsissioner of
Transportation. In commerCixg cm the Legislatitxt the Attorney General noted di~ymcies
in the use of the terra "subterrmtean" rather than "subsurface," aml the abseis of any
reference to surf~" epsom in section ~ of tom Public Lands Law Naaannxhsa of Jmm
22, 1971, in Govertmr's Bill Jac|aet on 1971 HY Laws W 1016.

288. Real Property Tax Iaw $ 546+!  NdKaney Supp 1983!.
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creat ed which would provide tax revenue to the municipality.289

This declaration, and comments made at the time the bill adding
subdivision 4 � a was before the Governor, suggest that the primary if not
the exclusive object was to allow new commercial development, with high
tax potential, using air rights and subsurface rights over, under or
adjacent to highways. Underwater lands were not mentioned by those
who wrote on the 1971 legislation. If they were included, it is not
likely that they would be suitable for aquaculture.

In any case, we mention subdivision 4-a of section 3 of the Public
Lands Law in the instant context because it declared that "the
development of any leasehold granted pursuant to this subdivision shall
be sub ject to the zoning regulat iona and ordinances of the munic.ipality
in wh ich said property is located."

i%i. Conveyances by the State to Mraaicipalities of Air Space,
Subsurface Rights and Areas; Leasing by the Municipalities

In 1980 the legislature added section 34-b to the Public Lands Law
empower ing the Commis si oner o f General Services to convey the "r ight,
title and interest of the state ~ . ~ in and to the air space and air
and subsurface rights, easements therein and lands adjacent thereto," to
municipal corporations to allow them to obtain revenues from leasing
s uch inter eats.

If the clause "but not limited to air rights, subterranean rights
and others" in section 3� � a! of the Public Lands Law were construed to
allow the state itself to l.ease interests other than air rights and
subterranean rights, including interests in underwater lands, it may be
significant that the "but not limited to" clause is omitted from the
companion provisions of section 34-b sothorising ~mnnici al leasing of

289. See note tn section 3 of the Public lands Iaw in Ncidaney Supp 1983-

290. See memoranda of the State Divtsion of the Budget, Depa~ of Transportation,
axd Attorney Gens~ in Gavermr's BQ1 Jacket on 1971 Hf Taws ch 1016 %e Attorney
Gfsmral noted that the fmly areas mentioned in the headirg of the 1971 bill were "air
spam, subsurfatm areas axd latds ad jacet': thetetcg."

291, HcKirttmy Supp 1983.

292. 1980 NY Taws * 829. See NdHnney Supp 1983, at 28, for legislative f5ndirgp
regarding the revenue production objective, similar to those accompanying the 1971
m~stt adding subdivtsion 4-a tn section 3 of the Public lands law.
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air and subsurface space and lands ad jacent thereto.293

Whether or not as a practical matter section 34-b of the Public
Lands Law has any implications for leasing of underwater or shorefront
lands for aquaculture, it is pertinent to observe in the present context
that it contained the requirement, similar to that adopted in the later
amendment to section 3�-a! of the Public Lands Law, that the
"development of any property interest by the lessee or developer of said
air space and air and subsur'face rights and ad]acent areas from the
municipal ity shall be sub]ect to the zoning regulations, ordinances and
planning requirements of the municipality in which said property is
located." I t will be noted that the words "and planning requirements"
were not included in the section 3�-a! version; and that whereas these
clauses in both section 3�-a! and section 34-b of the Public Lands Law
referred to "zoning" regulations, section 3�! of that law required the
leases to be consistent with "land use regulations."29 The differences
in these references to reserved local powers could be significant in
given situations. Thus, "planning requirements" might be construed as
embracing provisions of a municipal master plan not incorporated in a
zoning ordinance; and "land use controls" might be interpreted to
include subdivision controls, which may be more restrictive than, or in
any case different from, zoning restrictions.

iv. Grants by the Coeaissiomer of Gemerml Services
of Uaderwater Lamds to Ad]acent Upland Owners

Prior to September 1983, subdivision 7 of section 75 of the Public
I ands provided that the Commissioner of General Services "may grant in
perpetuity or otherwise, to the ovners of the land ad!acent to the land
under water specified in this section, to promote the commerce of this
state or for the purpose of beneficial enjoyment thereof by such ovners,
or for public park, beach, street, highway, parkway, playground.,
recreation or conservation purposes, so much of said land under water as
he deems necessary for that purpose." A 1983 amendment expanded the
commissioner's authority to include a "lease for terms of up to twenty-
five years," in addition to making a "grant" of underwater land, to

293. 'Ihe Office of General Services remarked that it was "unnecessary" to add
subdivision ~ to section 3 of the public Lands Lsw, bemoan the Camissinner of Genera
Services already had the power to grant rIghts and ca~a in perp'tuity or otherwise
in ami to all State Lands" order subdiv%sion 2 of the sasm section. Neaernuxhsn of Jme
L8, 1971, in Gmmtmr's Mll Jacket on 1971 NT 4ws A LG16. Ihe writer ~looked the
fact that a lease under subdivision 2 aouM be ~fated Ins: wouId be Umit& to five
years, Wile a lease axhr subdivtsinn ~ requirerl Mcling but could be for a team af
fran five to 99 years,

294. See text accm@anyixg note 285 supra.

295. MIHaney Supp 1983.
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adjacent owners The statute prohibits the making of anv such grant.296

or lease "to any person other than the proprietor of the adjacent
d 291

The permissible purposes of a grant or lease under this subdivision
would, arguably, include aquaculture operat iona. They would "promote
the commerce of thi.s state," and should be within the scope of a grant
or lease for the purposes of "beneficial enjoyment," which is "[t]he
enjoyment which a man has of an estate in his own right and for his own
benefit, and not as trustee for another."

Section 75�! does not contain a provisi.on subjecting the grantees
or lessees to zoning or other local land use controls The legislature
did not amend this section to include such a provision, when it
incorporated the requirement in its 1971 enactment of section 3�-a!, or
1980 enactment of section 34-b, or 1981 amendment to section 3�! of the
Public Lands Law, or when it amended the provision itself in 1983. The
legislature "will be assumed to have known of existing statutes and
j ud i c i al dec is iona in enacting amendatory legisl at ion." The
legislature did, however, express a concern for local prerogatives in
one part of subdivision 7. Where the boundary line of the underwater
land and adjacent land lies within a public road or street, and the
commissioner is unable to locate the owners of the adjacent land, the
commissioner may make such grants or leases to "owners of the land
adjoining the road or street inshore of such land under water"  subject
to riparian rights of others!. However, any such grant or lease is
subject to the consent of any county, city, town or village that may
hold title to the road or street; provided, however that the consent i.s
not necessary if the local government, upon receiving notice of the
proposed action, "fails to file a remonstrance with the commissioner or,
having filed such remonstrance, fails to present to the commissioner
suf ficient ~roof or other reasons satisfactory to the commissioner why
the grant should not be made."

One might argue, from a comparison with the treatment of the
problem in other statutes and the express deference to local authority

296. 1983 NV Laws ch 628, effective on the 60th day after the apix'oval date of ~y
24, 1983.

297. Id.

298. Black's Law Dictionary 142 �th cd 1979!

299. NdUze~ Statutes  Book 1! 5 191 �971!. "Ihe Legislature wilL be ass~< to
have known of existing statutes and judicial decisions in enacting amendatory
legislation. "

300. Ihe draftsmen of the 1983 anexhmnt neglected to add or lease" at that point.
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in some situations under the subdivision itself, that subdivision 7 of
section 75 should be construed as exempting the grantee or lessee from
z on ing ord inane es.

In respect of an outright "grant" to the upland owner, subservience
to municipal zoning r'egulations could be asserted on the basis of the
f act that the transact: ion severs the state ' s owner ah ip interest in the
land, thus removing it from the reach of the state' s sovereignty, except
to the extent the state retains a trustee's interest in protecting
public user rights in the navigable waters. Tt would be reasoned that
it would be anomalous to sub]ect a shorefront owner to zoning
restrictions on that part of his land lying Just above high water mark,
whi.le leaving him free to ignore such restrictions on the part ot his
land lying fust below high water mark  the part acquired from the state
as underwater Land!. The force of that logic would be weakened if
the underwater land in question were leased from the state by the
ad]scent owner. That situation is in the same category as others in
which lessees of state lands have claimed, and in some cases have
obtained, zoning immunity on the basis of the state's continuing
interest in the land and in its use � a sub]ect to be discussed below.

v. Leasinl by the Department of Brcvironaental Conserwaticm
amd Suffolk Caanty for Shellfish Galtivation

Section 13-030L�! of the Environmental Conservation Law empowers
the Department of Environmental Conservation to "lease state owned lands
under water for the cultivation of shellfish," with the exception of
lands lying within specified distances from shores, or containing
natural shellf ish beds. The statute expressly prohibiss the
Commissioner of General services from granting lands for shellfish
cultivation. It is silent on the question whether the use of the leased
land is subject to municipal zoning regulations. Tbe issue has not
arisen. The department has not granted any leases under the statute.

U~der a 1969 special law and earlier special laws the state ceded
to Suffolk county lands under the waters of Gardiner's and the Peconic
bays and authorized the county to lease such lands  except for specified
areas! for shellfish cultivation. The 1969 Act expressly provided
that "nothing in [ the] act shall interfere with the right of the
commissioner of general services to grant lands and easements under
water to owners of ad!scent uplands, pursuant to the provi.sions of the
public lands law," or of the state legislature to make such grants
regardless of upland ownership, or to grant franchises for specified

301. Ccapere the facts in Mmlacsi, tact axxapanying note 271 supra.

302. MeKinney l973. pbr an analysis of these provisions atsi those of the spec~
laws celiac under water Xatds to SxfMk cmmty for leasir+ for shellf~ cultivation, see
Access to Aquaculture Report.

303. 1969 NY laws W 990, sexi 1884 NY Laws ch 385, as aseadecL
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purposes. These acts set out detailed conditions governing the leasing,
yet make no reference to zoning or other land use controls.

Although the objective of the delegation of leasing power to the
Department of Environmental Conservation was not mentioned in the
enabling statute, we may reasonably surmise that it was similar to the
ob ject ive stated in the legislative declaration and f indings expressed
in the 1969 Suf folk county leasing act � that shellf ish "constitute an
important asset to the economy of the area," and "[i]t is in the best
interest of the people of the state generally and those of the area in
question particularly that the lands under said waters should be
surveyed and managed to promote the cultivation of shellfish," and it is
the "intent of this act to a accomplish that purpose." The possible
significance of these declarations in the application of common law
concepts of zoning immunity of lands serving public interests will be
no t ed below.

In sum, the legislative scheme  a! expressly recognizes municipal
land use pover over unappropriated or state underwater lands leased by
the Commissioner of General Services on a negotiated basis for terms not
exceeding f ive years  under section 3 [2] of the Public Lands Lav!; but
 b! does not expressly recognize municipal land use power over
  i! certain unneeded state lands leased on a competitive bid basis for
terms of from six to l00 years  under sections 3[4-a] or 34-b of the
Pub1ic Lands Law!, or  ii! state lands in which persons hold rights or
easements, other than leasehold rights, granted by the commissioner
 under section 3 [2] of the Public Lands Law!, or  i.ii! lands granted or
leased. for up to 25 years by the commissioner to riparian or littoral
owners  under section 75 [7 ] of the Public Lands Law!. Nor does the
legislative scheme refer to local land use control powers in authorizing
the Department of Environmental Conservation or Suffolk county to grant
leases for shell f i ah cult ivat ion.

Absent legislative direction, would land or interests in land
leased or granted by the state or Suf folk county for aquaculture
purposes nevertheless be subject to municipal zoning?

3O4. Id 5 l.
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b. Judicial Rules of Statutory Construction;
Inconsistency; Preemption

Professor Anderson, in his national treatise on zoning, says that
the "immunity af the state from local zoning regulations does not extend
to a lessee af state lands vho is using such lands for a private
purpose." This imparts a private-public purpose distinction,
indicating that if the lessee's activity provides some public benef it
desired by the state, it would be entitled to the state's immunity from
local zoning. In the case cited by Professor A.nderson, Youngstown
Cartage Co. v North Point Peninsula Community Coordination Council, the
state acquired land for future highway construction but having no
immediate use for it leased it to the Cartage Company. The Maryland
court did not concede that the proufdind of a ~ublfc benefit uould
necessarily immunize the lessee from zoning restrictions. The court
said that the "public benefit test" vould not be applicable to the case
before it. Rather, the court adopted a ~ubfic uae criterion, and
held that the Cartage Company was subject ta county zoning regulations
because the public did not have a right to use the leased premises.

The basic test adopted by the Nev York courts is broader than the
Maryland "public use st andard.

In Little Joseph Realty, Inc. v Town of Babylon, the New York Court
of Appeals resor'ted to "governmental-proprietary" rhetoric in deciding
whether a lessee from a town could ignore the town's own zoning
ordinance, but in fact rated its decision on another criterion-
Folloving the unsuccessful effort of a private landavner to obtain a
rezoning of its land to permit the canstruction of an asphalt plant, the
town acquired the land, then leased most of it to one Posillico, who
planned to build an asphalt plant on it. The court recited "the general
rule" it had enunciated earlier, that a "local government may carry out
its governmental operations without regard to zoning restrictions, but
it is subject to the same restrictions that are isfposed on a

305. 2 RN Anderson, American law of 2cfr~ $ 1216 �d sd 1976!. And see supra
note 276.

306- 24 Nd App 624, 332 A2d 718 g.975'

307. 332 A2d at 72L

308. 332 A2d at 720.

309. 41 NY2d 738, 395 NYS2d 428, 363 Nod 1163 Q977X
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nongovernmental landowner when it acts in a proprietary capacity;"31
However, the court stopped short of determining whether, if asphalt
manufacturing were undertaken by or on behalf of the town, it would be
engaging in a proprietary function. The court said that "even the
manufacture of asphalt, as for public road building, may very well be" a
governmental f unct ion," but

in the case now before us, the plant did not manufacture
asphalt for use by, or for sale to, the town or its
constituent agencIes. It was operated solely by and for
the commercial benefit of Posillico as a private
entrepreneur. The lease, therefore, could not serve to
clothe Posillico vith immunity from the zoning laws

In the lease cases, then, the Court of Appeals is acknovledging,
though it may not admit it, that in lieu of the governmental-proprietary
I.nquiry, the decisive issue is whether the lessee is acting as surrogate
in dischargf.ng a governmental function of the government lessor. Of
course, the two issues would merge if it were determined that the
delegated function of the state or municipal landlord were proprietary,
rather than governmental.

The lower New York courts appear to be satisf ied to confer the
government's immunity on the lessee i.f the lessee is assisting in
performing a function of the government lessor for the benefit of the
public. Thus they adopt a "public purpose" criterion, though in doing
so some of the courts st ill invoke "governmental-proprietary"
terminology. The two concepts may not be synonymous- The lessee may be
engaged In an activity normally deemed to be proprietary in nature,
typically operating a busi.ness, yet one that serves the public
ob jectives of the government lessor � a Public purpose. The point i.s
illustrated in People v Rodriguez, declaring that New York City's fire
prevention regulations were not applicable to the owner of an airport
hotel leased from the Port Authority; the court reasoning that "the key
question is whether the lessee is performing funcr iona in behalf of the
Port Authority and implementing the purposes for which the Port
Authority was created," and answering it in the affirmative based on the
finding that the "hotel has the very purpose referred to in the statutes
[ from which the Port Authority derived its powersJ and is needed to
implement the stated functions of the Port Authority" of operating an

310. ld at 742, 359 NYS2d at 431, 363 HE2d at 1166, citing Nehrbas v Iaxepoxated
Village of Lloyd Harbor, 2 Nod 190, 159 NYS2d 145, 140 %2d 241  l~ Later we will
emmine separately the question whether a municipality may ignore its own zoning
ordinance, and ixdicate that the analysis may or perhaps shxdd differ fma that used in
deciding Internaxdcipsl zmdrg conflicts.



airport.312

The facts in Conners v New York State Association of Retarded

Children, Inc- were more calculated to lead to judicial confusion of the
public purpose test with the governmental/proprietary test. The
state leased to the Association, a nonprofit organization, premises
located in a residential district in the City of Troy, and used them
for a hostel for the mentally retarded. The plaintif f sought to enjoin
the use on the ground that the city's zoning ordinance did not permit it
in a residential district. The governing statute empowered the
Commissioner of Mental Hygiene "to operate or cause to be operated
community resi.dential facilities as hostels for the mentally
disabled." Having stated that the "issue raises the ancient
dichotomy of distinguishing between governmental and proprietary
functions of State and local governments," the court easily concluded
that the leasing of the premises by the state "was in furtherance of a
legitimate State purpose and the operation of the subject premises is
governmental in nature and thereby exempt from the provisions of the
zoning ordinance of the City of Troy"; and the "governmental nature of
the subject premises is not altered or changed or made proprietary
merely because the residents pay for services." The court could
have stopped af ter the word "purpose." 16

To state that the central inquiry is whether the lessee is
performing a function of and for the governmental lessor is to invite
the inquiry: assuming the lessee is in fact perfor~ing such a function,
does it make a difference whether the function is the primary one of the
lessor, or merely iecidental to its main ob]ective? The issue was
raised in People v Vi.therspoon, where the Long Island Rail Road operated
by the Metropol itan Commuter Transportat ion Authority, a state public
authority, leased land on its right of way to Transportation Displays,

312. 115 Misc2d 866, 454 NYS2d 796, 798  Crim Ct of City of NY, Queens %, 1982!-

313. 82 Misc2d 861, 370 NVS2d 474  Sup Ct, Henreelaer Co, 1975!.

314. Id at 863, 370 NYS2d at 476, citing Mental Hygiene Law 3 LL33, mw fomd in
5 4L33  NcKinney 1978!.

315. I* 1he court did rat regard this ravening as dispositive of the case See
tezt accaapsnyixg note 325 infra. 1he court denied a prelindnary injunct~, ~ without
prejudice te the brizgixg of a special ~mding, under article 78 of the Civil Practice
Lsw ami Rules, to review "the cmmiderations employed by the defendants in the pun9tase
ami dedir~ion of the pr~" at the site. 82 Misc2d at 865, 370 NVS2d at 478.

316. Equally gratuitons was the court's resort to the mandato~rmissive
distinction, in ~ that a "um is gnvermaentaL if it is created pursue: to a duty
in~ied upon the ~ereign to ~divide for the well � tag aal health of' a ccsmmunity," ami
it "is ~rtpjable that the State... has a duty to provide for the mfortunate among
us" 82 Misc2d at 864, 370 NYS2d at 477.
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Inc., which in turn leased part it to Witherspoon as a site for outdoor
advertising signs. The court held that Witherspoon was sub]ect to
sign restrictions in tbe Town of Babylon zoning ordinance. Although the
Public Authorities Law permits the Metropolitan Commuter Transportation
Authority to "do all things it deems necessary, convenient or desirable
to man.age, control and direct the maintenance and operation of
tranaporration facflitfea, equipment or real ~ro ert operated by or
under contract, lease or other arrangement with the authority," the
"prime purpose for the legislation was the guarantee of the continued
operation of the railroad; the right to manage, direct and control the
real property is incidental thereto"; and the use of the premises in
question "for the erection and maintenance of commercial advertising
signs" was merely incidental to the goal in chief -- the continued
ope ration of the f ormerly tot ter ing railroads." The court
unnecessarily  in our view! strained to f it this test into the
traditional governmental-proprietary inquiry, in reasoning that the
Authority's management activities are "governmental" to the extent they
were directed to the actual operation of the railroad, but where only
incidental to the operation, the function is proprietary-"N m320

In Foster v Saylor, the Appellate Division, Fourth Department, held
that the lease of an unneeded school for private industrial and office
use " is sub]ect to local zozzing regulations." For its authority the

317. 52 Misc2d 320, 275 NVS2d 592  Mat Ct, Suffolk Co, 1966!.

318. Id at 322, 275 NVS2d a 596, citizg section 1266 8! af the Public Authorities
Law  eaqhmis that of the court!

319. 323, 275 NYS2d at 596  emIhasis that of the court!-

320. Id at 322-33, 275 HVS2d at 596

321. 85 AD2d 876, 877, 447 KS2d 75, 77 �th Dep't 1981!. Earlier in the same year a
trial court in the same J&icial 8~amzt reached a contrary cazfDusion, in holdizg that
the Iessm of an abszzdoned @chock was izmmzze fraz village zzxzizg ~pzlations, bazdzg the
decisizzz largely on the prczvtsizzos czf section ~ of the KdueCIon law authorizdzg such
le~� though the statute said zxzthizg about the zonizg status of the lessees' uses
Villa'. of Camillus v West Side gymnastics ~ lac., 109 Misc2d 609, 440 MS2d 822
 Sup Ct, Czzondaga Co, 1981!. In additizzn to relyizg on that statute, the Camillus court
re;azazncd that the prodzzeicm of rerpentms fran such leasizg was a gpmerzmssztal purpose
Prz~mably, if appealed., the Camillue decision would be averrtzied, havtng been rqmzdc~ in
the ~ICIal departaent in whICh FOster wSS litigatal Hvw~er, dsz obeerVZztiezz of the
Camillus court may be instrtetive. 1he court noted that the State Fzhzcation Khpartzseat,
In recasaeudirg the lei~izzz mzthorizizg such leasing, aonstxuel the proviaiozzz In the
state zequirIzg the selection af lessees offering the "zmszt ~itre to the district as
meenizg "mcms~r benefit." Id at 613, 440 NTS2d at 825
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court merely cited the Lit tie Joseph and Hehrbas cases, without.
f urther explana t ion.

In 1979 the State Comptroller had provided a more enlightening
explanation in rendering the opinion

"that the leasing of unneeded school district real
property, in and of itself, cannot be characterized as
either a governmental or a proprietary activity. Rather,
we believe it is necessary to examine the purpose of the
lease in order to determine whether a governmental or
proprietary activity is involved  see Little Joseph
Realty, Inc. v Sabylon, 41 NY2d 738 [1977]!.

For example, where a municipality or school district
leases its property in furtherance of a municipal ar
school district purpose, a governmental activity would be
involved, guet as if the activity were being directly
carried out by the municipality or school district, and
the property would re~sin exempt from local building codes
and zoning ordinances- However, the leasing of presently
unneeded municipal or school district property solely as a
revenue producing measure is a proprietary activity, and
the property so leased would not be exempt from local
building codes and zoning ordinances, unless of course the
activity to be conducted bq the lessee was of an
independent governmental nature.

In effect, the State Comptroller is asking two questions: �!
Focusing on the activity of the lessee, he asks: is the lessee acting
for the school district in the per f ormance of a school distr'ict
functionP �! Shifting the focus to the act of the school district in
leasing, that is, looking at leasing as a school district function, he
asks: if the purpose of the leasing function is revenue production,
should it be characterized as "proprietary," so as to sub]ect. the use of
the property to zoning regulations? In the school leasing context be
would not credit revenue production as a basis for clothing tbe lessee
with zoning immunity.

There is a suggestion in Conners v New York State Association of

322. Supra notes 309  I.ittle Joseph! and 241  Nehrbas!. For further analysi,s of
Foster v Saylor, see text ~~psmgixg xxxtes ~ infra

323. Opinion of the State ~roller No 7~ �979! And me 1979 Op Atty Uen
 lno 234, rxsxIered able three weeks later', reachixg Qle same conclusicm axd repeating
the words in the shan quoted opinion of the State Oomptroller.

324. Cf People v New York racixg Amocistion, 116 Hisc2d 587, 457 NYS2d 668  Sup Ct,
App Tm, 2d Dep't, 1982!, noted below  see text accxxaperqdzg note 349 infra!-
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Retarded Children, Inc., mentioned above in the discussion of the
governmental-proprietary dichotomy, of a shift to a balance of interests
test. The Conners court stated that merely declaring a function to be
"governmental" may not be determinative:

It does not follow... that because a use i,s
governmental in nature and thereby less restricted than a
proprietary use, that the sovereign can arbitrarily select
a site in any community for the operation of the facility
in furtherance of the governmental purpose.... The
sovereign must act reasonably and rationally under the
circumstances so that the governmental purpose may be
ach ieved with the least amount of invas ion or d iminut ion
of private rights. The State, in co-operation with the
local community, is not absolutely free to locate any
governmental use in any location without a showing that
less objectionable means are not available.
Herein . ~ . the record is barren of any evidentiary proof
that the subject use could not be carried out in any other
location in the City of Troy. There is nothing before
this court that would ai.d it in. determining whether the
defendants acted arbitrarily or capriciously in the
purchase and use of the property and that due
considerat,i.on was not given to the character of the
neighborhood and that less objectionable methods of
accomplishing the same result could have been found.

It is not clear whether the Conners court �! was applying
something like a balancing of interests tes t in measuring the general
obligation of state agency officials to avoid acting capriciously in
selecting sites � a standard state administrative law issue; or �! was
focusing instead on the rationality of the initial zoning decision of
the local authorities barring the sta.te agency's use from the zoning
district in question � a typical zoning law Issue. The distinction can
make a difference in the assignment of burdens and presumptions of
proof. If a state off ici.al can reasonably choose between sites A and
neither being a permitted use in its zoning district, his choice of
either would withstand. a claim of arbitrary action. However, if he
chooses site A and an application of the balancing of interests test
aimed at determining the optimum zoning result demonstrates a preference
for site B, the state agency would lose. The court appears to have
taken the f i.rst route, an attack on the exercise of discretion by the
state off icials, placing the burden on the challenger to prove
arbitrariness.

This analysis is further supported by the Conner court's borrowing
from the opinion in Nowack v Department of Audit and Control of the

325. 82 msc2d at 864, 370 m82d at 477. See supra notes 313-16 and ~zImrsOA
text.
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State of New York, in describing the inquiry as a search for'
arbitrary or capricious administrative action, and referring to a lack
of evidence regarding the considerations that went into the state
officer's choice of the site. In addition, the Conners court, in
reserving the complainant ' s right to review the exercise of the sr ate
agency's action in choosing the site, mentioned the form of special
proceeding provided by law for judicial review of administrative
action.327

In concluding that the question of rationality of the state
official's action remained, the Conners court cited as authority the New
York Court of Appeals opinion in People v Renaissance Project, Inc.
The facts in Rennaisance belong in the next category to be discussed
below, cases in which the questioned land use is that of a pr ivate party
on its own land, not on land leased from the s~te or a municipality.

The application of these judicial tests to municipal attempt s to
regulate operations under shellfish cultivation leases granted by the
Department of Environmental Conservation or Suffolk County should not be
dif f icult.

The Department of Environmental Conservation "may lease state owned
underwater lands for' the cultivation of shellfish, except such Lands
within five hundred feet of high water mark." The fact that the
state's underwater lands may be vithin the political jurisdiction of a
municipal government does not bar the leasing. The Attorney General so
indicated in an opinion rendered in 1900 confirming the power of the
Forest, Fish and Game Commissioners to lease for shellfish cultivation,
under a predecessor statute, underwater lands within territory
previously annexed to the City of New York- Whether its reasoning
vet'e based on the fact of state ovnership of the leased lands or on the
implied expression in the statute of a state policy of encouraging
shellfish cultivation, a court would probably invalidate municipal
zoning provisions restricting or barring such leasing. The court would,
accordingly, hold that the local measure is inconsistent with section
13&301 either because the zoning was in direct conflict with the state
lav or because the state had preempted the field.

In 1884 the state Legislature "ceded" to Suffolk county "ta! ll the

326. 72 X~d 518, 338 NYS2d 52  aq R, ~ Co, 19737, ~ t~ ~~p y~
notes 269-70 supra.

327. Gnomes, g2 Meed at 865, 370 NYS2d at 478 See supra note 315.

328. 36 HV2d 65! 364 HVS2d 885, 324 lE2d 355 �975$

329. Environmental Conservation Iaw 3 13W301 L!  McXinney 1973; and see text
ms.mrpanying note 303 supra.

330. 1900 Op Atty Gen 195-



right, title and interest which tbe people of the state of New York have
in and to the lands under water of Gardiner's and laconic bays in tbe
county of Suf folk... for the purposes of oyster culture, to be
managed and controlled by the board of supervisors" of the county.
Commissioners of shell fisheries appointed by the county board of
supervisors were authorized to "sell and convey" parcels of underwater
lands in these bays for the purposes of oyster culture.

In 1969 the Legislature authorized the county to "lease lands under
water ceded to it by tbe state for the purpose of shellfish cultivation,
except such lands as are within one thousand feet of the high water mark
or where bay scallops are produced regularly and harvested on a
commercial basis," and excepting lands previously granted under the 1884
Act which had not reverted or escheated to the state.

The 1969 Act did not state, as bad the 1884 Act, that the ceded
lands are "to be managed and controlled by the board of supervisors of
the county. However, the later Act did grant to the county authority to
enact a local law, prior to leasing tbe lands, regulating specified
aspects of the leasing, and "such other matters as are appropriate,
including the use of lands not leased."

A 1906 amendment to the 1884 Act added a section instructing the
supervisors of Suffolk county "to divide the said land among the to~ns
of Southold, Riverhead, Soutbampton, East Hampton and Shelter Island for
the purposes of jurisdiction and taxation only," but in no way affecting
"the title to the lands under water in said bays " In addition, the
supervisors were required to establish the boundary Lines of the towns,
and the school commissioner for the affected district was required to

331. 1884 NY Laws � 385, $ l.

332. Id $ 3, as suhssspamttly asmnded and incorporated in section 6  see 1923 NV Laws
cb 192!.

333. 1969 NI mws a 990, 8 2, 4.

334. Id $ 5. Bowler, notwithstarding this grant of regulatory authority to the
county, the statute reserved to the state Department of Conservation powers to " a!
regulate ~ centred. the use of certain types of vessels and equipment for hav~ing
sbellfM, requiresents for re-seedizg, axd the rigx to enter upan smh leased lame for
~sding or making &~> population surveys, ami  b! enforce all laws reIat~ to
such buds under water which have bemt or dmD be designated, amm5red azd ~ out
permanent to law as [natural] oyster beds or ~Ish grrmnds."

335. 1906 NY Laws & 640, addirg section 10 to 1884 NY Iaws ch 385
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delineate appropriate boundaries for school tax purposes. 336

If the grant of town "Jurisdiction" over the bays were construed as
embracing police power jurisdiction, it would have to be reconciled with
the provisions of the same Iaws granting general powers of "management,"
"control," and reguI.ation to the county. A court would probably
construe the two types of provisions in such a way as to harmonize and
give effect to both.337 This would be done by construing these laws as
either  a! denying the exercise of town police powers relating to any
aspect of the uae >f the waters and underwater lands of the bays; or  b!
confining the exercise of such power to regulations that did not
interfere with the county's Leasing of the underwater' lands for the
purpose of she ll f ish culture. In either case, the towns could not
Impose zoning restrictions interfering with the use by county lessees of
the underwater Lands and waters of the bays for planting and harvesting
shel Lf ish.

The declaration of legislative intent in the 1969 Act supports the
position denying municipal zoning power to interfere with the county's
leasing, in stating: It is in the best interest of the people of the
state generally and those of the area in question particularly that the
lands under said waters should be surveyed and managed to promote the
cultivation of shellfish. Zt is the Intent of this act. to accomplish
that result. 338 A court would not likely construe the provisions in
question to permit frustration of that intent by town zoning
authorities.

In any evertt, provisions for the referral to Suf folk county of
certain municipal zoning actions would give the county some leverage to

336. Id, prov%.ding: "!I!t shall be the duty of the school commissioner for the
district, includitg the said towns, tn set off for the purpose of taxatirxt for school
purpcsmse so much of the Land ader water within said bxxtdary lines of the several towns
adjoining the said bays as shall be contiguous tn the schooL districts scar exist~ in
said towns" 'Ihe authority to levy town and school taxes on grsntees was derived or
confirmed by the dac1aratImt In section 6 nf the 1906 stserdsd versiot of the statute that
the "lands so granted or assigned and all rights therein are hereclared to be real
property, fcr the purpoass of taxation ard for ail other purpcmes." 1he Legislature, in
enact~ the 1969 Law seems to have astsxsed that in vtew of the AIft in that. Iaw from the
making of grants tn the makitg of leases for shellfLh cultivation, town and school taxes
could m longer bs lav4ed <n the Leased labs for the ower, the caxtty, would normally be
tax exempt. In sectIrxt 8 of the 196~ Act, headai "Disposition af fees and rents; paysaatts
In lieu of taxes," the. lagtslature required the cotxtty treasurer tn apportion atmo and
pay to ate towns 75X of the rents received by the ojxxtty from the leasing.

337. Nt9Znney, Statutes Okxk 1! 5 98 st 223 f971!'. Kmterally, It is the <%ted of
courts to harmonize conflicting provisions of a statute, or to reconcile apparent
contradictions, so as ~ give effect tn each aai erery part of the statute .. - ~

338. 1969 W Laws ch 990, 5 l.
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resist town interfer ence with its sbe]lfish leasing Program. Section
1323 of the Suffolk County Charter requires the referral to the county's
planning commission of nicipal zoning actions applying to realmun c p z 339
property within 500 feet of "any bay in Suf folk County." If the
planning commission disapproves tbe municipal zoning action, i"y take
effect "only upon the vote of a majority plus one of all the members of
tbe referring body in a resolution that sets forth its reason for
rejecting the planning commission's report." 4 The laws ceding tbe
underwater lands of Gardineris and the peconic bays to Suffolk co unty do
not permit the grant of shej ifish leases on lands within 1,000 feet of
bigb water mark. The charter provisions requiring a ref erral of
municipal zoning actions touching real property within 500 feet of the
bays would be pertinent in the instant context only if such provisions
were construed as embracing the entire area of such»ys ~

In add it i.on, the Suf f o]k County Charter g ives tbe county Planning
commission a veto power, if exercised by a two-thirds vote of tbe
commission after a public hearing, over municipal zoning actions
relating to land within 500 feet of a town or village boundary This341

could conceivably allow cbe county to block town zoning restrictions on
the leasing of underwater lands within that distance of a town boundary
located within one of the bays demarcated for town jurisdiction or tax
purposes.

7. Private Users of Privately Owmed
Lamd; the State kgency Theory

We are informed by logic that in applying the doctrine immunizing
publi.c land uses from zoning regulations, it is noc easy to distinguish
between  a! the performance of a state function by a public agency on
its own land or by a private organization on land leased from the state,
and  b! the same state function performed by a private organization on
privately owned real property. Yet tbe New York authorities do make the
distinction in some situations. They hold that although the siting of
buildings of a school district is not subject to zoning restrictions,
and based on the position taken by the Court of Appeals in the Little

339. Suffolk Gzmty Oaarter 3 1323 a!�! �975!, as ~ by ~ law No. 2S-1972,

340. Id 5 1325 c!.

341. Id 5 1330.

342. ado ~ Saeol Di~ N 14 of tb T~ M m~m v Village of ae l~t
]3ay park 198 Risc 932, 102 ~d 81  M ~i Nassau Co, 1950!, aff'd, 279 App Mv 618,
107 NYS2d 858 �d Dep't 1951!. app denied. 279 App Div 746. 109 4S2d 175 �951!; Durand v
aboard of Cooperative Educational Services~ 70 ~isc2d 429, 334 NYS2d 670  Sup Ct,
Westchester Co, 1972!, aff'd, 41 AD2d 803> 341 NYS2d 884 �d pep t 1973!'
~tica, ~ Negulations a pp & to ~K El~~ ' eozi ~ Schools, 74 AIB3d
136 �976!-



Joseph case the State Comptroller would accord a private school on
school district land a similar privilege, 4 the New York courts hold
that "municipalities may place reasonable zoning restrictions upon
[educational j uses carried. on by private educational institutions."

As a practical matter, the distinction based on the factor of land
ovnership has not been significant in a line of New York cases
questioning the applicability of zoning ordinances to residential care
facilities of private organizations located on their own property- In a
series of cases culminating in Group House of Port Washington, Inc. v
Board of Zoning Appeals of the Town of North Hempstead, the New York
courts held that group homes licensed under the Social Services Law or'
Mental Hygiene Law could. not be barred from residential districts on the
basis of restrictions on family" size or composition if they were "the
functional and factual equivalent of a natural family." It was in
this context that Judge Jones of the Court of Appeals introduced the
balancing of interests concept referred to in Conners v New York State
Association of Retarded Children, Inc., discussed above.

In People v Renaissance Pro]ect ~ Inc., a certified agency
subject to the !urisdiction of the New York State Drug Abuse Control
Commission was convicted of the offense of occupying a building in a
single-family district of the Village of Tarrytown as a narcotics
rehabilitation center or half-way house. Responding to the agency' s
reliance on the court's position in defining "family" broadly to include

343. See text ~pantry note 323 supra. With a slightly different twist, the
oourt in Matter of Jeer Board of Family axd  hildren's Services, Inc. v Zord.zg Board of
Appxxsls of the Town uf Mtxxxt Pleasant, 79 AD2d 657, 657-68, 433 NYS2d 840, 841 �d Dep't
19%}, held that the plaintiff private organization operatic schools txx its own land was
not sub~ to the town zordxg ordixmoce mxder the ciraxastaxxx that the state ~Lslature
 by 1939 NY laws ch 879! hei constituted the schule as a rxxixxx free school district
enjayire "all the powers snd pri~ges of axe a district xgder the Education Iaw.

344- Summit School v %agent, 82 A02d 463, 466, 442 %$2d 13, 76 �d llep't 1981!,
cit~ Matter of Wiltwyck School for Boys v Hill, ll NY2d 182, 227 NYS2d 655, 182 NE2d 268
�962!, where the court noted that the private nonprofit organization was "actually
perfoteiIg fmxctions beiaqlgq3 Do the State and with which the State is vitaLly axeerxMsi
� ethi~ion of and related aid to ~ixxpjent, negated ami dependent chQ.dren" Ql NY2d
at 192, 227 NYS2d at 66&+iI, 182 NK2d at 272!; and Matter of New York Institute of
Technology v Le BoutiQier, 33 NY2d 125, 350 NYS2d 623, 305 NK2d 754 9973!, holdirg that
the coileie's desire to expand |mjst yield to the ~y zonirg ordinaxx:e.

34$. 45 NY2d 266, 408 NYS2d 377, 38! NP2d 207 0978!

346. Id at 272, 408 NK2d at 380, 3% NE2d at 209

347. See text ~xmpsn~ notes 313 axxl 325 supra.

348. 36 NY2d 65, 364 NYS2d 885, 324 Ng2d 355 9975!
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half-way houses, Judge Jones said:

There is, however, no suf f icient evidence in the very
meager record now before us on which to predicate the
arguments respondents [including the agency] make on
brief. While there is some testimony as to the nature of
respondents' program, it does not follow, of course, that
the promoters of every worthwhile community pro]ect
thereby, ipso facto, become entitled to set their project
down in any location of their choosing in any municipality
they may select. The f act that there may be found strong
support for the present program in the provisions of the
Mental Hygiene Law does not alter the situation

The record is barren of proof as to whether
there are other zoning districts ~ithin the Village of
Tarrytown or even nearby in which a half-way house such as
Renai.ssance's would be permit ted, as to the character of
such districts, or as to their suitability to the full
achievement of Renaissance program ob!ectives.

In view of the respondents' failure of proof, the court remi.tted
the case for determination of the facts, and explained that in so doing
"we take pains to note the very limited precedential significance of our
present determination. The underlying issue � the permissible scope of
municipal regulation by zoning enactment of half-way houses incident to
a narcotic rehabilitation program -- is not reached  cf 14 NYCRR
1005.45!." However, even i.f the dictum seeming to favor a balancing
of interests approach were to be credited, it is dif f icult to understand
how it could negate the result called for by the regulations cited by
Judge Jones. As the Appellate Division noted about two months later in
sustaining the Rochester Board of Zoning Appeals' denial of a special
exception permit for the operation of a drug rehabilitation program, the
regulations of the state supervisory agency, the Drug Abuse Control
Commission, provided that ro "qualify for approval every applicant and
every agency shall demonstrate to the satisfaction of the commission,
its compliance with all applicable... local laws, ordinances, rules,

349. Specifically, in the then most recent decision in City of White Plains v
Ferraioli, 34 NY2d 300, 357 Nod 449, 313 8?2d 756 g974!.

350. 36 Nod at 69-70, 364 NTS2d at 887, 324 M2d at 357.

351. Id at 70, 364 NTS2d at 888, 324 NE2d at 358. 'Lhe case was remitted for a
determination of the facts.
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regulations and orders pertaining to health, wel.fare and safety."
The court was ref erring to 14 HYCRR g 1005.45, the regulat ion cited by
Judge Jones in Renaissance Project.

In describing the "underlying issue" as "the persia sible scope of
municipal regulation by zoning enactment of half-way houses," Judge
Jones was focusing on an inconsistency or state preemption issue, rather
than on the narrower, technical issue of interpretation of the word
family" in roning ordinances. The Appellate Division in the Rochester

case was more direct, in declaring that the pertinent provisions of the
Mental Hygiene Law sho~ed "no clearly defined intent to preempt
reasonable local regulation of the location and construction of these
centers." These declarations illustrate the application of
inconsistency or preemption theory to land uses by private ent it ies on
their own grounds, concentrating on a search for "legislative intent,
as an alternative to less flexible approaches based on interpretations
of the term family," or resort to tbe governmental-proprietary
distinction, or a vaguely defined state agency notion.

This is not to suggest that the courts are always clear in sorting
out the theories relied on in these zoning situat fons. The mixing of
theories is illustrated in cases examining the zoning status of private
horse racing associations or corporations. In Town of Brookhaven v Parr

747, 748 �th Dep't 1975!. That regulation was repealed in 1978, the year the state
legi.slature establ.ished a new procedure for siting comity residential facilities
Mental Hygicmm Law 5 4L34, enacted ty 1978 HT laws N 468, to be mentioned below in the
diwnxssion of statutory formulas for resolving them conflicts.

353- See text ~pmyi~ note 351 supra.

747, 748 �th Dep't 1975!. See supra note 352 axd accmrpsnyixg text.

355- And me Abbott House v Village of Tarrytown, 34 AD2d 821, 822, 312 NYS2d 841,
843 �d Dep't 1970!, voiding the village zoning ordinance as applied to a home for
neglected and abamioaed &Qdren licensed, supervised and financed in large ~e by the
State Board of Social Welfare, "ixmofar as it ~~ axd hirders an overriding State
law and policy, thus "mrce~ the authority vested in the Village"; and Hepp r v Town
of Hillsdale, 63 Misc2d 447, 449, 311 NYSZd 739, 741  Sup Ct, Columbia Co, 1970!,
invalidatirg a town ordinance barring a rehabilitation estab'.aha+at for trestle drug
addicts, ca the gxourd that the state hal "pre empted this area of ahern." Cf People v
St. Agatha Home for  hildren, 47 HY2d 46, 416 NYS2d 577, 389 NK2d 1098 �979!, cert
~ 444 IE 869  l979!, hohBxg that a facility for the care of juvenile ~aquas,
~ been established at the behest of the county, and certified by a state agency,
~amxsxt tn sectirn 21~ of the Ooaxty Lsw, oould nrN: be barrel by a confllctixg town
zaahg ordiname.
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Company of Suffolk, Inc . the court held that the construction of a
quarter horse race track by a private company licensed by the New York
State Racing and Wagering Board was not subject to the tovn zoning
ordinance, because the regulatory field had been preempted by a state
statute declaring that state requirements relating to the place in which
quarter horse racing may be conducted "shall be construed and deemed to
be exclusive of and shall supersede any provisions of [any] other
general or special statute, local law or ordinance in any wise relating
thereto." However, the court was not content to rest its holding on
that ground. It made much of the constitutional exception to the ban on
gambling to permit "pari-mutuel betting on horse races as may be
prescribed by the legislature and from which the state shall deri~e a
reasonable revenue for the support of government," and the fact that the
"Legislature has proceeded to implement and expand its interest in
racing, primarily as a growing source of revenue by imposition of a tax
on the gross wagers at and off the track." The court also noted that
the Court of Appeals had "unanimously accepted the view that the statute
passed constitutional muster by broadly construing the requi.rement that
a reasonable revenue was being derived for support of government." 5

Twelve years later the New York Racing Association, Inc., a private
nonprofit organization incorporated with the approval of the State
Racing and Wagering Board, sought immunity from the New York City Zoning
Resolution for the operation of a flea market by a lessee of part of the
Racing Association' s Aqueduct Racetrack. The Racing Association
argued that the "State has indicated its intent to pre-empt regulation
of the racetrack," and that in any case "immunity is conferred because
the leasing of the premises for operation as a flea market vas a
governmental function," arguing that the "governmental function" was the
production of revenues from the leasing of the flea market. The
court disagreed with both propositions, reasoning that "at least where
it is acting in furtherance" of the "State purpose" for which it was

356. 76 Misc2d 378, 350 NYS2d 529  Sup m, RdfoMc Co, !973!, modified, 47 AD2d 554,
363 NYS2d 640 �d Dep't 1975!.

357. L970 NY Laws ch 1023, $ 81

358. 76 Nisc2d at 380, 350 NYS2d st 53L '!be court was referrfxg to ~ New York
state constitutfxn art IX 5 L

359. Id, citing Saratoga Haames Racirg Asm~~ion, Inc v Agt'iculture asd New York
State Horse Brea'.r~ Develcqment Fund, 22 NY2d 119, 291 %52d 335, 238 %2d 730 +965}-
See Western lqeghxmLL Of~ack Betting Gorporetion v Town of Hem~ta, 78 Misc2d 169,
170-71, 355 NVS2d 738, 740  Sup 0:, ~ Co, 1974!, aff'd, 46 A92d 10IO, 363 NVS2d 320.

360. People v New York Racirg Association, I~, 116 Nisc2d 587, 457 NYS2d 668  Sup
Ct, App Tm, 2d Dep't, 1982!.

36l. Id at 588, 457 NYS2d at 669-70.



formed, "conducting races and race meetings, improving the racing
facilit ies, increasing the conveniences available to patrons and serving
the best interest of racing generally and improving the breed of
horses," the Racing Association "should not be subject to local zoning
ordinances"  citing Brookhaven v Parr!; thus decisions of the Racing
Association regarding the placement of racetracks and ancillary
faciI.ities, which vere subject to the approval of the State Racing and
Wagering Board, "could not be frustrated by a local legislation ,'
however, "the leasing of the parking field for use as a flea market is
not cloaked with immunity of any sort."

In response to the argument that "the leasing brings revenue to the
State, which is surely one of its stated purposes," the court said:

However, its revenue raising activities are limited to
racing-connected events f citing the enabling statutes and
the Little Joseph case] ~ This is not the case here. To
hold othervise in this case would be to sanction any and
every use of the racetrack facilities approved by the
[Racing Association! without any regard for local zoning
ordinances. Such a cavalier approach to local
sensibilities was not contemplated by the enabling
legislation.

For the purpose of analysis we have posited a distinction between
private land uses on privately owned land and private land uses on land
leased from the state or one of its political subdivisions or agencies-
The courts have not indicated that this distinction would, in itself ~
mhke the dif ference in deciding whether the uae is immune from zoning
restrictions. This is demonstrated by examining the treatment of leases
of publicly owned school lands for private, non-educational purposes,
together with the use of privately owned land by the owner or a lessee
for a purpose serving some public objective.

In Paster v Saylor a private lessee of an unneeded publicly owned
school building using it for industrial and office purposes was denied
zoning immunity, despite explicit statutory authority for such leasing
for the purpose of providing school districts with sorel.y needed
revenues. Both the Foster court and opinions of the State

362. Id, 451 HK2d at 670, 'Ihe quoted purIeees are recinxl in the law providixg for
the ix~~~ of xxxxprnfit racirg associatioxm subject to the apIxuval of the State
~ and Wagex~ Board, now fxxLNd in sect~ 202 of the Racixg, Pari~uel Vagerirg
and Brxaxdisg Law  NBHaney 1982$

363. Id.

364. See text accmapsxsjing notes 321-22 supra.



Comptroller and Attorney General reaching the same result in the
school leasing situations cited the Lit tie Joseph case as authority.
The basis in Little Joseph for recognizing municipal zoning jurisdiction
was the finding that the leased plant "was operated ~spiel bf and for
the commercial benefit of [the Lessee] as a private entrepreneur,"
meaning not for ~an ~ur ose of the town. The State Comptroller and
Attorney General both invoked the governmental-proprietary test,
although the Little Joseph rationale did not rely on that test.

In Town of Brookhaven v Parr, where the questioned activity was
conducted by a private organization on its own land, immunity was
granted on the basis of the fact that the legislatively endorsed
ob ject ive was raising revenue s. Similarly, the ultimate statutory
purpose of revenue production as a basis for zoning immunity was
Imp1jedly conf irmed in the New York Racing Association case. However,
the Racing Association could not take advantage of it because leasing
for a flea market was not the method of revenue production contemplated
by the legislature. The sanctioned method of revenue production was
wagering on horse races conducted on the organization's premises.

The racing organization and school leasing cases can be reconciled
by focusing on the nature of the use of the land and determining whether
the use comports with an articulated governmental objective, whether or
not owned by a public agency or a private entity, whether or not
conducted by a lessee or the landowner itself, and whether or not
revenue production is a legitimate function of the organ. ization or
school. Thus flea markets and industrial and office uses of school
space may not be subject to zoning, but horse racing may. The reverse
might be true if the operation. of industries and commercial
establishments, including flea markets, were declared state purposes,
and pari-mutuel betting on horse races were still prohibited-

This analysis may be reconciled with the position of the New York
courts in the group home cases. There, too, the courts do not expressly
f ind signif icance in the distinction between uses on leased. state land
and licensed uses on privately owned land. In Conners v New York State
Association of Retarded Children, Inceg holding that a hostel
operated on land leased by the state to a private organization was not
subject to a city zoning ordinance, the court relied on cases in which

365. See supra reste 323 and accanpsnyizg text.

366 ~ 41 Nod at 742, 395 NVS2d at 428, 363 HE2d at 1166  eeqhasis aided!. See text
accomyaxyizg rxs:es 3~ supra.

367. See text ~aapmying ate 358 supra.

368 82 Misc2d 861, 370 NYS2d 474  Sup Ct, Rensselaer Co, 1975!; see text
~ogapsnyhg notes 313-16 ami 325 supra.
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the use was that of a private organization on its own laud.369 The
Conners court seized upon the dictum of Judge Jones in Renaissance
Project, where the proposed uss was on land owned by a private
organization, that the f inding of a governmental purpose did not alone
quali f y f or zoning immunity.370 Taken out of contex.t, the Renas saince
Project dictum is inconsistent with the proposition that the mere
furtherance of a state or municipal purpose by the private land user
warrants freedom from zoning restraints  the dictum of Little Joseph!.
But in context the Renaissance Project dictum can be explained on the
basis of a combination of two theories: �! Generally, the field of
site selection fox' rehabilitation facilities for drug addicts may be
preempted by the state; and the preemption may be explicit, as the court
in Matter of Ibero-American Action League, Inc. v Palms pointed out
later.>>> �! Despite a showing of state preemption the agency
performing the public function may not act arbitrarily; it is impliedly
obligated to avoid unreasonable impacts on community environments in
selecting sites for its facilities.372 Depending on whether a
government official plays a role in approving the site selection, the
second issue may be similar to that in Conners and Xbezo-American,
described here as a standard one of alleged abuse of admini.strative
discretion.

To sum up our analysis of the potential zoning vulnerability or
immunity of privately conducted activities  such as aquaculture! on
privately owned land:

 l! We start with the premise that agencies performing functions in
furtherance of a legislatively articulated public objective are entitled
to some degree of special protection from local land use controls; and
it is up to the legislature to decree otherwise if it wishes to dilute
or eliminate that protection in respect of particular types of
func tions.

369. Including %rite Plains v Ferraioli, 34 m2d 300, 357 NS2d 449, 3U HE2d 756
�974!, and other similar cases in which the circumstance that the activity was in
furtherance of a stmte purpose wms factored into the issue of construction of the texm
"family', aud Matter af Miltwyck Scbaol for Says v Hill, ll 572d 182, 227 Ed 655, l82
M82d 268 �962!, where a sisnJar factor enterei into the questicm whether the privately
operated ixmtitutLm for ssetionally disturbed juvenile delinquents qualified as a
"school" under the zaring  adios'. See tert aamagmnying notes ~9 supra

370. 82 Misc2d at 864, 370 NTS2d at 477.

371, 47 AD2d 998, 366 NS2d 747 �th Dsp't 1975!. See tert acccmpsusjing notes 352
and 354 supra

372. Such as locating a smritary landfill site in the middle of a single family
residence district for spita.
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�! This calls for a review of the applicable statutes to determine
whether the questioned land use is one contemplated by and furthering a
purpose of the state, and not merely peripheral to a state obgective.

�! If there are doubts on that score, whether that issue is
regarded as one of statutory construction or as one of state preemption
or inconsistency makes little dif ference- In either situation the
courts have ample leeway to base their decisions on policy factors,
generally weighing and if possible reconciling competing state and local
objectives -- all in the name of ascertaining legislative "intent."

�! Using this approach the result can be reached without invoking
questionable distinctions between "governmental" and "proprietary"
functions or between "public" and "private" purposes; or conclusory uses
of the concept of "sovereignty"; or selective reliance on "eminent
domain" powers.

8. Applicability of a Nmmicipality' s Zoning Regulations
to its Omn Land within its Omn %orders

As indicated in the mention of the Little Joseph case, the courts
have not assigned significance to the difference between municipal
zoning of another public agency's land and muni.cipal zoning of its own
land, in applying immunity doctrines. Nor have they distinguished

373. We do not claim that the inquiry cex~ to this analysis � whether the private
anti.ty is conferring a public bsoefit regarded by the state as worthy of pxutectim fram
local interfe~ � is easy to apply. ']he mere fact that an activity cxxducted by a
private entity nn its own lard serves the puMic welfare does not necessari3.y accord it
cxmplete ixmmmity from laod use ~ls. '%e differences may be of degree rather than of
kind, in terms of governmental reliance on the organization to perform the public
function; the ertent of goverxment ccxxtrol urer its eaerc~ and the estent aasxicipal
laxxl um' restrictioxm generally are viewed as prefudicial to the ~ievesmnt of the

j  ~ ~ "l.
private schools is illustrative. Although they share the educational function with
publicly operatxmi sebxxls, they may not en~ the same status in land plaxmdzg See,
Axxierson 5 9.11 �d ed 1973!, ax@ I~ixa, ~ Regulations as Appli& to Public
KI.emxmtary aod High Sdmols, 74 AM3d 136 �976!, and Annotation, Zonirg Reg~tions as
Apped to Private axd PavxhhQ. Rlxxxls Below the College Level, 74 AUOd 14 �976!.
~~iy the issues are treated as standard aouixg ones, givtxg weight to the public

 e.g., leading to ~iciaI denunciation of ordinances totally eaclxsl~ schx~, and
aMLlarly churches ax@ public utility facilities, fxnm the cammsrity or frxza areas of the
connmmxity needing their cervices!.

374- See text ~cxmqmnjirg notes 309-11 supra.
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the zoning municipality' s own use of land 5 from use of its land by a
private lessee' Similarly, they have not deemed it signif icant that
the private use was on privately owned land, rather than on Land leased
from the municipality, where the activity is blessed with a government
permit . 377

There is, of course, a practical difference between the application
of the municipal.ity's ordinance to its own use or a use sanctioned by
it, and the application of the ordinance to another public agency's land
use. Generally, in respect of its own activities within its own.
borders, the governing body that selects the l.ocation is the same one
that enacted the zoning ordinance. It is capable of amending its zoning
ordinance, if necessary, to legitimize the use in the chosen location.
One would expect the courts to i.mpose a duty on the zoning authorities
to do just that if they are to escape their own zoning restrictions.
The New York courts have not taken that tack, though in one case the
fact that the municipality enacted the supporting zoning amendment was
the critical determinant. In Hewlett v Town of Hempstead, a neighbor
objected to the building of an incinerator in a resident di.strict, on
the face of it a violation of the town' s zoning ordinance. The coixrt
was confronted with the earlier holding in O' Brien v Town of Greenbur'gh,
prior to its being discredited by Nehrbas, that the incineration of
garbage was a proprietary, not a governmental function, hence was not

375. Nehrbss v Incorporated Viliqy af Lloyd Harbor, 2 NY2d 190, 159 NVS2d 145, 140
NE2d 241 �957!, holding that the village would not be prevented by its own zoning
<m4inance fran renxrdelhg a buildir~ in a residential district,, fox' the "goverrxsental"
functions of housing ~p. offices, gxrbsy trucks arri byway mainteoanm equipment.
And see Barnathan v Kramer, 44 Risc2d 203, 253 NYS2d 144  Sup Ct, Nassau Co, 1964!,
holdixI est the tnwn arming OeUnance COuld not prrhibit the erectinn Of a Water tank by
a lxxrk water <Retract af the terr, and Mschoff v own of East Rrmpton, 47 Misc2d 615,
617, 263 NYS2d 61, 63  Sup Ct, Suf folk Co, 1965!, holdi.ng that the town acted "in the
performs~ of its gtsrerxa~ ~ice, hence was not bound by its own zordng ordiaame,
in setting up signs at highway intersections noting the locations of motels and
restmxrants.

376- See Little Jasper Realty; Inc. v Dxwn of Babylon, 41 NY2d 738, 395 1652d 428,
363 %2d 1163 f977!, citixg the Nehrbss analysis, involvtxg the mrxricipality's own ~
as mxthority for part of its resmrning  rme text mxxxalanrying notes ~11 ~+

377- See Rudexman v Tbwn Board af the Town of Rosendale, 58 AD2d 939, 397 NYS2d 21,
22 {3d Dep't 1977!, where the pnoprietor nf a sludge disposal facility, o~tixg rxder a
town permit, was held to be beyond the reach of the town's zoning ordinance, given
erplicit recngnitixxr by a town boaxd resnlutixxr af the "essential coammxrity service" being
provided by the permittee  " the reselra:inn makes it apparent that the town itself has
undertaken to provide the septic disposal area throu@ tbe derlce of a permit and with
private entreyriaa as its ~Q

378. 3 Nisc2d 945, 133 NYS2d 690  Sup W, Nassau Co, 1954!, aff'd, 1 AD2d 954, 150
HYS2d 922 �d Dep't 1956!,
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entitled to zoning immunity. The Hewlet t court was able to
distinguish O' Brien on the basis of an amendment to the town zoning
ordinance, adopted prior to undertaking the incinerator prospect, stating
that "In] otwithstanding any other provisions of this Ordinance,
buildings, structures, and premises necessary for use and occupancy by
the Town or the County of Nassau for public or municipal purposes are
hereby permitted in any use district." At one point the court,
treated that circumstance as one of the considerations to be weighed in
the balancing of competing publi.c interests:

Finally, the court feels constrained to point, out
that in a case of this sort it must be mindful of the
respective equities involved. In this regard it is
significant that a municipality has proceeded step by step
in procuring an amendment to the law, creating a new
district, acquiring land as a site for the erection of an
incinerator and thereafter proceeding with the sale of
bonds and the erection of an incinerator at a cost of
$2,500,000, all of which waa well publicized within the
geographical ax'ea interested in and to be served by such
prospect.381

There may be practical reasons for a court to avoid burdening the
municipality with the necessity of making formal changes in their zoning
ordinances to validate their own land development activities, or
endorsed private uses, incompatible with their surroundings- The courts

379. O' Brien v Grsentmrgh, 239 App Biv 555, 268%5 173 �d Dsp't 1933!, aff'd, 266
XY 582, 195 NE 210 �935!. See supra notes 241W2, 310 and. 375 for references to the
O' Brien and Nehrbss cases. Basset cited O' Brien f'o r a test of "necessity," regMW it
either as a substitute for, ar as synmyaxxm with, the "gxz~mxtal~zr~Kary" ccaxe+:

1he question occasionally arises, holm, vkether the zoaixg regulatices
can prevent a public buildixg whir% is deemed tmcessary by the depmrtnmnt
havtx~ authority over a given field af public administration. For Instaxze,
the town authorities may lay ~ residence distr'~ on the map and emctude
fire ~ 'Ihe fire district authoritiss may insist that adequate fire
protection denuznds a fixe house in the residence district- The need af a
pubic building in a certain location ought to be determined by the f'ederal,
state, or ~pal authority, ani its determinathn cm the ~i' of
necessary or desirable location ~ be Intexferai with by a local maire
ordixmxe However, this xeugaitirzx of the puhlic need. would no» est:erd
to matters that are in rm way rmcessar.p. For instance, a fire house ~t
be rmcessary in a particular residential locality 4a Ix! resect basei on
necessity might exist to prevent compUame with regulathms ~pnHxg
~ ani yards.  LK Bassett, 5xdrg 31 t1936]!.

380. 3 Msc2d at 947~, l33 lf$2d at 692.

381. Id at 951-52, 133 NVS NS2d at 696
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may be aware of possible political considerations making the zoning
authorities wary of openly inviting neighbor ob]ections in the course of
rezoning, special permit or variance proceedings. Similarly, the courts
may be aware of the possibility, under some zoning laws, of special
voting requirements for making zoning changes, requirements that may
make the dif ference between approval or defeat of the land use
project.~82

Judicial reliance on "governmental-proprietary" or othez familiar
epithets in these intramunicipal cases is as questionable as in
s i t uat iona involving intergovernmental zoning con flic t s. 7 o r the most
part our analysis of doctrine in the intergovern~ental categories
applies to the intramunicipal situations. But there is a dif ference.
En making its siting decision the municipality is in effect changing its
zoning ordinance, something it has the power to do. Hence a court might
ask: "Why not? What's the dif ference?" Yet this difference supports a
contrary argument, namely, that because the municipality itself is In a
position to resolve the matter -- it does not have to confront a
potentially inconsistent state law or policy over which it has no
control � the burden should be on the municipality to follow the
prescribed procedures for amending its zoning ordinance, or suffer the
consequences of invalidity of its siting decision. We lean toward. the
latter argument.

382. See motion 265 o.f the Tawn ~, ~~ng that in case of a protest against a
prcqmsezi ~ avenge sigae9 by the cwtmrs af ÃZ or maze of ares of the lax' subject to
the change or of immediately ad~cot land within 100 feet of the affected area or
~s'-tly opposite it, a fevceable vote of at least three fourths of the mesLbers of the
town board is tmcesssry to adapt the asssshient.
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V. Specia1 Area Controls

Coastal lands appropriate for siting aquaculture facilities in New
York may be subject to controls designed to protect enviranraentally
sensitive areas, or to promote planned development of water dependent
uses. We present here a brief summary of salient features of those
controls and some aspect s part icularly relevant to aquaculture, but do
not undertake to anticipate and discuss all the legal problems
aqaculturists might confront in locating their operations in such areas.

h. Tida1 Wetlands

The Tidal Wetlands Act 8 was enacted in 1973 to frarther "the
public policy of this state to preserve and protect tidal wetlands, and
to prevent their despoliation and destruction, giving due consideration
to the reasonable econoraic and social development of the state." The
statute's definition of "tidal wetlands" includes " a! those areas which
border on or lie beneath tidal waters, such as, but not 1iraited to,
hanks, bogs, salt ~arsh, swamps, meadows, f Eats or other low lands
subject to tidal action, including those areas now or formerly connected
to tidal waters;  b! all banks, bogs, meadows, flats and tidal marsh
subject to such tides," and the "intertidal xone" upon which specif ied
types of aquatic plants grow or may grow.

The Act directed the Comeissioner of Environmental Conservation to
make an inventory of all tidal wetlands in the state. Pending the
completion of the inventory, the Act prescribed a moratorium period
during which a permit from the Department of Environmental Conservation
was required for the alteration, by any "person," of "the state of any
tidal wetland or of any area immediately adjacent to such wetland as the
commissioner may reasonably deem necessary to preserve in order to
effectuate the policies and provisions of" the Act.3 As used in this
and other provisions of the Act, the terra "person" is def ined to "mean
any individual, public or private corporation, political subdivision,
government agency, department or bureau of the state, bi-state
authority, municipality, industry, co-partnership, association, firm,

383. ~rirmnnentaL Gonservrrtion Law art. 25, IIIr 25M!LOL et seq  Nc9Hrrmy Supp 1983!,
addrni by l973 NV Laws ch 790.

384. Id $ 25K!L02  Manney Supp 19K3!.

385. Id 3 ~L03 L!  HcKirarey Supp 1983!.

386- Id rir 25EYZOL  Ni92rney Supp L983!.

387. Id 3 2~202  m~ Supp 1983!.

107



trust, estate or any other legal entity whatsoever." -388

Upon completion of the inventory the Commissioner of Environmental
Conservation may enter into cooperative agreements with any county,
city, village or town, or a combination of them, providing for stace
personnel and financial assistance in the furthering of the policies of
the Act. The cooperative agreement must reserve to the municipal
government "the right to operate or lease for operation shellfish beds
lying within the area" covered by the agreement."

The Commissioner of Environmental Conservation is required to
promulgate "land-use regulations" for uee of the Inventoried wetlands,
and in doing so is to "be guided by factors including, but not limited
to, the public policy set forth in this act as well as the present axxd
potential value of the particular wetland for marine food production, as
a wildlife habitat, as an element of flood and storm control, and as a
source of recreation, education and research." "No permits may be
granted by any local body, nor shall any construction or activity take
place at variance with these regulations." The statutory listing of
activities subject to such regulations expressly exempts the "depositing
or removal of the natural products of the tidal wetlands by recreational
or commercial f ish ing, shell f ish in a uacult ure, h un ting or'
trapping... where otherwise legally permitted." However, the
regulations would apply to virtually every activity an aquaculturis<
would undertake in constructing facilities for his operation.

One could argue that as a practical matter the statutory exemption
of."aquaculture" is meaningless unless the construction of essential
ancillary facili.ties are also exempt, hence the statute should be read

388- Id 3 25-0103�! ~nosy Supp 1983!,

389. Id 3 25-O301<l-3! ~~ ~ 19g3!.

390. Id, subd 4.

3'91- Id 5 2M302�!  HcKiaoey 9upp 1983!  em~is added!.
392. Id.

Id 5 25-e41�! Bcfaney Supp 1983!  emphasis ~!.

394- Id subd 2. 'They include "any form of draining, dredging, excavation, aM
removal either directly or indirectly, of soil, mud, sand, shells, gravel or other
agitate from any tidal wetlaml; any form of dusrpbg, fillip, or depositing, ei~
directly or indirectly, of any soii stones, sard, gravel, mud, rube&, or fill of axxy'

the amazon of any structures or roads, the driving af any pll~N or pled ~
any other obstructioxm, whether or not d~gng the ebb axd flow of the tide,
other activity within or immediately ad/scent to Inventoried wetlands which may
substantially impair or alter the ~ condition of the tidal wetlani area."
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as placing such construction beyond the regulatory reach of the
commissioner. The Commissioner o f Environmental Conservat ion has not
adopted that interpretation. pis regu] ations def ine "aquaculture" to
mean "the cultivation and harvesting of products that naturally are
produced in the marine environment, including f ish, shellfish,
crustaceans and seaweed, and the installation of cribs, racks and in-
water structures f or' cult ivat ing such products, but shall not mean the

construction oE ~an vater ~re ulatin structures." The Commissioner
of Environmental Conservation, however, may grant a permit to erect a
structure on or adjacent to a tidal wetland area for aquaculture use,
but the applicant will have to suffer the time and money costs of the
permit procedure, and bear the burden of persuading the commissioner
that the public benefits from his cultivation of fish or plants will
outweigh the harm from the resulting destruction of natural organisms in
the wetlands-

No person may conduct any of the activities specified in the
statute as being subject to regulation unless he has obtained a permit
f rom the Commissioner of Environmental Conservation. The statute
states that the permit "shall be in addition to, and not in lieu of,
such permit or permits as may be required by any municipalit~ within
whose boundary such wetland or portion thereof is located. -3 7 Th at

provision, along wi.th the provision that "[n]o permits may be granted by
any local body, nor shall any construction or activity take place at
variance with these regulations," and the "except where otherwise
limited" clause in the definition of exempt aquaculture, establish a
system in which local land use or other regulations may be more, but no
less, restrictive than the commissioner's regulations.

B. Preshwater' Wetlands

Two years after the enactment of the Tidal Wetlands Act, and to
some extent modeled on it, the New York legislature enacted a
Preshwaters Wetlands Act to restrict development within or adjacent to
freshwater wetlands, and thereby protect such lands and their benefits

395. 6 HKRR $ 6614 Q977!  em~ added!. See the letter of William H. 9am to
Anthony S. Tao~ Director of Harixe ard Coastal Rescturcas, De~Mes: of Knrirnnsssatal
Conservation, September 16, 1976, recmssenUzg the elimination fraa dds definition of the
words "hr shall not mean the construction of any building." gatter in the files of the
New York Sea Grant Institute, pJ.hery, New York!

396. Ehvtronmental Conservation Law 0 25EMRQ! QcKinney Supp 1983!.

397- Ida

398. Id 25M�02�! ~joey Supp 1983!.
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from loss or impairment.3 The statutory definition of freshwater
wetlands includes  a! "lands nnd submerged lands commonly called
mar shes, swamps, sloughs, bogs, and flats supporting aquatic or semi-
aquatic vegetation" of specif ied types;  b! "lands and submerged lands
containing remnants of any vegetation that is not aquatic or semi-
aquatic that has died because of wet conditions over a sufficiently long
period, provided that such wet conditions do not exceed a maximum
seasonal water depth of six feet and provided further that such
conditions can be expected to persist indefinitely, barring human
intervention;  c! I.ands and waters substantially enclosed by aquatic or
semi-aquatic vegetation," as set forth in the preceding categories, "the
regulation of which is necessary to protect and preserve the aquatic and
semi-aquatic vegetation"; and  d! "the waters overlying the areas set
forth" in categories  a! and  b! and "the lands underlying" category  c!
areas.

Similarities to the Tidal Wetlands Act include the mandate of
preliminary inventoryin and mapping by the Commissioner of
Environmental Conservation; the inclyion of governmental entities in
the definition of regulated persons; the requirement of an interim
permit for the development of a freshwater wetland pending completion
and formal adoption of the inventory and maps; authority of the
commissioner to enter into cooperative agreements with local
governments; 4 and, generally, the definition of activities sub feet to

399. Emtrrsmssxtal Consemation Law art 24, Q 24<!Ol et. seq  McKi.nney Supp 1983!,
enactai by 1975 NT lava ch 614.

400- Id 3 24<107�!  R9dxmey Supp 19'!.

401. Id $ 24M�01  NdUnney Supp 1983!, an inventory identifying individual
freshwater wetlands with mx ares of at hest 154 acres Q.OO hectares!, or which, if less
than that size, are deemed by the crmmdssianer to be of "mnjxnxal local importance for oxm
ar moxm of [spncifiedI benefits," ar are located within the Adirondack Park ard meet the
definition of wetlaxtds in the law relati~ to that area Procedures are establi&ed for
hearixgs cn the desigtmtion of ixxjuhd frmdxwater wetlaxzis axd mxtificatica to affected
landowrmrs. Unlike the Tidal Wetlam/s Act, this Act did not call for a moratorium pending
the ixsrentaeyixg and mapping.

402. Id 5 2~107�!  NcKixmey Supp 1983!. "'Person' nmans any corporation, f irm,
partnership, association, trust, estate, one or more individuals, and any unit of
govermnent or agency or subdivision thereof, inclxd~ the state"

403. Id +~703 $!  H94nney Supp 1983!.

404. Id $ 24~1  NcKinney BLxpp 1983!, hC not mega~ local govexxsnent operations
of, or leasing, for, shellf~ing  mx activity confined to tidal waters!.



regulation, and the exemption of "shell-fishing" and "aquaculture.

In a major departure from the Tidal Wetlands Act, the state defers
to local regulatory jurisdiction in granting to each local government
 defined as Including a city, town, village or county! the option to
adopt and implement a "freshwater wetlands protection law or ordinance
in accordance with" the Act." 6 Upon the failure of a city, town or
village to legislate, by the t ime the Gepar tment of Environmental
Conservation files the applicable freshwater wetlands map, or by
September 1, 1977, whichever is later, "it shall be deemed to have
t rane f erred the function to the county.

A local freshwater wetlands protection ordinance or law may not "be
less protective of freshwater wetlands or effectiveness of
administrative and judicial review, than the procedures set forth" in
the Freshwater Wetlands Act, nor may it affect the activities exempted
by the Act  including the "aquaculture" exemption!. The modifying
reference to "procedures" reflects the fact that the Act does not
expressly prescribe minimum standards for freshwater wetlands
development, though some standards could be inferred from tbe Act' s

405. Id $ 24W701�,2,3!  McKinney Supp 1983!. The definition of aquiculture"
 sic! in the c~inner's regplatiore setto@ forth ~ zerp,drsnmats is tbe same as
his definition of "aquaculture" for the purposes af the Trial WetlaaS Act. 6 NKHR
$ 6632 e! �980!. See text accompsnyizg note 385 supra.

406. Kmrironmental Coma.rvation law $ 24M01 /%Money Supp 1983~ %e definition
of local law is found in 5 24M	07�!  McKinney Supp 1983!. A county local law or
onHnance adopted under the Act may not apply to areas within the baxdaries of any city,
town or village wh9h bas adopted its own freshwater wetLmIs law or ordins~ Id 'Ihe
Commissioner of Environmental Conservation "by rule, may exempt from local
implenmmtatim... thorn frahwater wetiaah which, by reams otf their si2e or special
characteristics of ~ euvtrcemental val~ or by xeaan of caamm ctun~eristics, are
appropriately administered pursusrs: tn this article by the depsrtnnmt [of Kavtn~smtal
Consenratlon! alci" Id $ 24<05  McKinney Supp 1983!.

407. I� 24+501 l! Q4cSZnaey Supp 1983!. A city, town or vtUage may vohmteer to
transfer the funct~ to toe ~ or the Department of Knvtrcemeutal Conservation if it
certifies that "it does mt pxeess the te9edeal capacity or the ~ocedures effectively
to carry <xa the requirznsmts" of the Act. Id 3 24<503�!  NdUrmry Supp 1983!. Or if
the canmissi~ makem sLxh a firxiing be may supersede the local garment and have the
departnmmt exercise the function or transfer it to the ~ Id suhd 2. It would
appear that either etwas: could tahe place beyond the initial option period.

408. Id 3 2~501�!  Money Supp 1983!-
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409broad definition of activities subject to regulation. In any case,
the Act explic t y reservesli itl r serves to local authority the regulation pf
freshwater wetlands not designated as Such on the maPs adoPted by the
Commissioner of Environmental Conservation; the Act "shall not be
d.eemed to remove from any local government any authority pertaining to
the regulation of freshwater wetlands under the county, general city

I municipal, municipal municipal home rule, town, villag
other law"; and the Act provides that "toJn any land that is being
developed pursuant to a planned unit development ordinance or local lav
where freshwater wetlands are to remain as open space, development
act iv it ies shall be permit t ed in areas cont iguous to such wet landsthe local government affirms that such activities will not despoil saM
wetland."

C- Coastal Erosion Hazard Areas

Nev York's Coastal Erosion Hazard Areas law, given the short413

title qf  and to be referred to here as! the Shoreovner's Protection
Act,414 vas enacted in 1981 to identify "erosion hazard areas" and
regulate development or other activities in them "to protect natural
protective features or to prevent or reduce erosion impacts." Tbe
statute's definition of "erosion hazard area" includes "those areas of
tbe coastline"  a! which are "determined as likely to be sub ject to

409. Id $ 24%701�!  McKinney Supp 1983!, similar to the listing in the Tidal
Wetlamhs Act caeterpmt provision; see note 382 supra. Part 663 of the c~sioner's
regulations eider the Act estab1idma stambeds gavexrdng the issuance of permits by the
Uepartemnt of Kta~aaectal Conservation. 6 NKRR $ 66& a!�! �980!. lhe regulatioos
do not aetain staahmh gtssn~ the issuemm of permits by local gceene~mts

410. Id 'f 24%507  Mummy Supp 1983!

4» M ~ 2~309  ~~ ~ ~! ~ ~ ~i i ~~~ ambig~ ~
the point~ the laws referred to here would tmem to include genera»y phrased state zoning
and other lail use control enabling provisions, not just those  if any! expressly
referri~ to he@water lande

412. ld I 24M�01 8!  NdUnney Supp 1983!. 'lhis provision and the prohibitim
against local tampering with the statutxxty ~~ irene the eristmlc8
minijmse etamhrde tn be followed by local yyeerm~ in their freshwater wetly
protects ze+Qat ions

413. lhs~ssntal Conservation iav srt 34, Q ~101 et ~  NdQ~y Supp 1983!~
added by 1981 NT Iaws & 841.

414. 1981 N Lam W 841, 5 1. See note foU,awing section 34-0101 in NcKi~ pp
1982 at 184

4~' S ' reseen Conservation law 3 34<102�,2!  HcKinney Supp 1983!-
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erosion with in a forty-year period," or which "constitute natural
protective features, the alteration of which might reduce or destroy the
protection afforded other lands against erosion, or lower the reserves
of sand or other natural materials available to replenish storm losses
through natural processes."

The term "coastline" means "the lands adJacent to the state' s
coastal waters, including lakes Er ie and Ontario, the St. Lawrence and
Niagara rivers, the Hudson river south of the federal dam at Troy, the
East river, the Harlem river, the Kill van KulL and Arthur Kill, Long
Island sound and the Atlantic ocean their connecting water bodies,
bays, harbors, shallows and marshes."

The Commissioner of Environmental Conservation, in cooperation and
consultation with the concerned governments, is char~ed with the task of
identifying and mapping erosion hazard areas. Fo1.lowing the
completion of prescribed hearing procedures and designation of the
crees, and within six months from the filinIW of the area maps with the
clerks of the respective cities, to~ns, or villages in which the
areas are located, the clerk of each such local government must "submit
to the commissioner an erosion hazard area ordinance or local law
applicable to that portion of such area located within its
jurisdiction." The local ordinance or local law is sub!ect to the
Commissioner of Environmental Conservation's certif ication of

. consistency with minimum standards and other regulations promulgated by
him under the Shoreownez's Protection Act. He ia required to revoke
his c.ertif ication if he determines that the local government "has failed
to administer or enforce such ordinance or local law to adequately carry

416. Id   3~103�Xa!  NdHzney Supp 1983! 'Ihe definition Prescribes the method
for determ~ re inland b~laries of such sxeas

417. Id, ~ 3 b!-

418. Id subd 4-

419. Id   3~104  McKinnsy Supp 1983!.

420. For the 1~esse of the Shorers~'s Protection Act, the jurimBctian of a town
is Limitei to that portion Lyitg outs%4 the area of any incotpozsted v~ Id $ 34-
OM3�!  NcKinoey Supp 19K'!.

421, Id 3 34%105�! Q4cKhttmy Supp 1983!.

422. Id Provisions are made for extension of the six months period, public
notification ard review, and the eubmissitm axrl reuters of asm6sents, and revtxmtion of
the ctssmissioner's approvaL for failure to adequately miminister the local legislation.
Id. sutras 2W Section 34%108  NdUaney Supp Lgg3! prescribes mizdssss standards the
coamdasioner must follow in issuirg rules atd r~ions under the Act.
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out the purposes and policies" of the Act 4

The Act expressly disclaims any intent to confer new regulatory
powers on the local governments, except to validate the limiting of the
r'egulations to the portions of their Jurisdictions within the erosion
hazard areas. Thus the local governments are expected to resort to
their existing zoniag, subdivision control, site plan approval, or other
police powers.

It will be noted that the Shoreowaer's Protection Act differs from
the Tidal Wetlands Act in making local regulation mandatory rather than
voluntary. Accordingly, in following the Tidal Wetlands Act scheme of
turning to higher Jurisdictions upon the failure of local governments to
assume the responsibility, the Shoreowaer's Protection Act requires the
county to adopt and enforce aa erosion hazard area local law if a city
 other than New York City! or any town or village fails to adopt the
regulations in time or its submission is disapproved. For that
purpose, the counties are granted the same regulatory powers the
succeeded city, town or village possesses. In the event the
commissioner revokes his approval of the program of a city  other than
New York Ci.ty!, town or village, he may require the county to administer
and enforce such lower unit's erosion hazard ordinance, or the
commissioner may himself assume that responsibility-

If New York City, or a county designated to take over from a lo~er
unit that failed to have a program approved, does not itself make a
timely submission of an erosion hazard area local law, the Commissioner
of Rnvironmental Conservation is required to issue and enforce his own
regulations in the affected area. In the event he revokes his
designation of a county to administer and enforce the erosion hazard
area legislati.on of a city, tovn or village whose own approval has been
revoked, or he has chosen to administer and enforce the legislation of

423- Id 5 34+3105�!.

424. Id 5 34M	05 L!  %Kinney Supp 1983!.

425. Id 5 ~106 L! QMZaney Supp 1983!. '%e procedures for ccxmty action axe
similar to those ~ribei far the cities, towtm ard villages, includirg the six months
deadline. 'the displaced. city, town or i~Le may ~~helesa enforce other laws within
the erosion hazard area, if consistmx with the ceunty's emeion hazard area local law-
Ld phd 5.

426- Id.

427- Id aubd 7 a!, and $j 34M	07@!  HdUzmmy Supp 1983! 'the cmnaissianer shall
reinstate the approval if aad vhen he is satisfied that the lower unit can perform
adequately. 5 34M	06�! b!  Nic5Unney Supp 1983!.

428. Id 3 34M	07 L!  NcKianey Supp 1983!
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the lower unit whose approval has been revoked, the commissioner must
assume the responsibi.lity for such administration and enforcement.429
Though the statute appears to be silent on the consequences of a
revocation of the commissioner' s approval of the New York City program,
the commissioner's r'egulations assume that upon such revocation "he will
exercise jurisdiction over the issuance of erosion area permits"
there.

The regulations of the commissioner must meet minimum standards set
out in the Act. These mandate the inclusion o f standards and criteria
provid ing for minimum setback requirements "taking into consideration
recession rates, the useful life of the proposed structure, and the
protection afforded by natural protective features and existing erosion
protection structures"; regulation of development to prevent any
measurable increase in erosion at the site, "an! minimize adverse
effects on natural protective features, existing erosion protection
structures or natural resources, such as significant fish and wildlife
habitat"; and standards for the construction of erosion protection
structures, or for restoration and stabilization activities. The
commissioner's rules and. regulations must also prescribe procedures for
appealing from the designation of erosion hazard areas, sub ject to
limits set out in the Act, and procedures for granting variances from
the standards under circumstances spelled out in the Act.

Where the Commissioner of Environmental Conservation has issued
regulations to be administered. by him in any erosion hazard area, "any
person proposing to undertake activities or development subject to such

429. Id subd 3.

430. 6 NYCBR $ 5054 0983!.

431. Id 3 34+	089! O~ney Rrpp 1983!.

432. Id subd 2.

433. Id subd 4- jhe appUcant for a |mri.mneme must dmmxsstrate "practical difficulty
or |xsmcesssry hardship," terms given esrtensive judicial inte~ation in cases applying
similar provisions of zoning laws. The applicant must satisfy statutory criteria,
Including a showirg that where public fusis are to be used in the proposed develoynant
"the public benefits clearly outweigh the loug-rarge arha~ effects"; "no reasonable
prudent ~~ntive site is available"; the eject incorpmates seasures "to mit~e
ahorse impacts on natural systems"; the developaent wi11 be reasonably safe fran flood
ard erosion ~"; and the variance "wGI be the ndnimnnn necessary to overcain the
practical diff Iculty or unnecessary hmhhip."
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regulations shall obtain a permit" from him. The Act's definition of
the term "person" includes both private and public entities. The Act
does aot include a similar requirement for the administration of
municipal erosion hazard area ordinances or local laws, but they would
probably establish a permit system in any case.4

The Act does not def ine the types of developers subject to
muaicipal erosion hazard area ordinaaces or local laws. It does not use
the term "person" ia the provisions relating to local legislatioa. The
Act does deal with the question of applicability of such local
legislation to government land development in a I fait ed way. Sect ion
34&108�! says t'hat notwithstanding the Act' s delegati.on of regulatory
power to local goverameats, "In the case of any department, bureau,
commission, board or other agency of the state, or any public beaef it
corporation, any member of which is appointed by the governor, a permit
shall be obtained from the [Department of Environmental Conservation J

provided, however, In cases where there is a local law or
ordinance in effect the commissioner shall make a finding prior to the
issuance of the permit that the cond.itions of such local law or
ordinance have been met, insofar as such conditions relate to the
standards and criteria adopted" under the Act.

The question remains whether the local laws and ordinances
certified under the Act can reach municipalities or local public benefit
corporatioas  whose goveraing body does not include an appointee of the
Governor!. Me have noted that the local governments are expected to
exercise their existing zoniag and other pol ice powers in implemeating

434. Id $ ~LOS! 1he section prescribes procahees governing applicatioas for
permits, attl their revjew ad disposition by the camsissinner  suMs 2-3!. In addition,
the Uniform Procedures Act, foLxaf in article 70 of the EavirtaIsental Conservation Law
 N8~y' Supp 1983!, Is applied here.

435. Id $34WL03 9!: 'Person' shall mean any individual, public or private
cerporat~ political subdivtsica, goverrammK ~, partnership, association, f irm,
trust, estate or any other Legal entity whatsoever-"

436. 1he G:maaissiooer of Envtroisstal Cormsrvatioa asames this. In pres:ribing
nsydreasats for the subaissicm of a local ~grea for his certification, his rsgulatioas
state that the form of apfLication sass: contain a "descriptioa of the local gpwmmeat's
administrative capacity to administer its local program including a step-by-step
dia~Ian of how a IocaI p.rmit ~qalf~ioa will be processed." 6 HKRR 5 S05J@bX4!
 L983!.

437. NcXinney Supp 1983. This tracks the def inition of "State agency found in
sects ~L03g0!. If ia a given cssm it Is deMded that a samicipaL developer
subject to a local erosion hazard area ondizsnce or local law, it Is not clear whether
section 34-G1% essaapts a state agency frma obtadalzg aa additional permit from the local
unit, ao lag as the ager@ dasonstrates to the state camdssioner that it has cmqiLied
with the local stezhrds.
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the Act. We conclude that the issues regarding the possible immunity
of government agencies from zoning, discussed above, are pertinent bere
to that extent,

D. Flood Plain Control kreas

As a prerequisite to receiving various types of federal financial
assistance, local governments designated as being threatened with
special flood hazards are required to participate in the national flood
insurance program. Qualif ication for participation in the national
program requires the adoption of adequate local land use controls,
through the exercise of existing municipal powers. The State
Department of Environmental Conservation must develop flood hazard
regulations, meeting federal standards, for municipalities that are
required, but fail, to adopt them. If a local government fails to441

qualify for participation in tbe national program, or if its
qualif ication has been revoked, the Commissioner of Environmental
Conservation may himself promulgate and administer the necessary flood
hazard regulations. The commissioner has adopted rules and
regulations ~overning the discharge of his responsibilities under these
provis ions.

S tate agencies are expressly required to "take af i irmative action
Lo minimize flood hazards and losses in connection with state-owned and

state-financed buildings, roads and other facilities, the disposition of
state lands and properties, the administration of state and state-
assisted planning programs, and the preparation and administration of
state building, sanitary and other pertinent codes." The state
agencies are required to take such affirmative action in connection with
the "siting, planning, construction and maintenance of such facilities
and the administration of such programs. The statute impl f es that
the Commissioner of Environmental Conservation is to review "potential
flood hazards at proposed construction sites of state, and state-

438. See text a canpanyirg ate 423 supra.

439. 42 %C Q 4001 et seq �983!.

440. E ~m~ C ~~ I w 35 36-0iai, ~103 l! S~~ ~ 1983!.

441. Id $ 36<107�!  NdUnney Supp 1983!

442. ld f 36-0109  McKinney Supp 1983!-

443. See 6 mm Pts 500-501 �982!

444. Khvtaxmmxtal Conservation Lm $ 3&0111�!  NdGaney Supp 1982!.

445. Id-
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f inanced fee ili t ies."446

The statute says that it shall not affect the validity of local
flood hazard regulations, "provided, however, that where a flood hazard
regulation haa been promulgated by the commissioner" in the case of non-
qualif ication by a local government, "such regulation shall also
apply. 447 This provision does not declare whether either the state or
local regulation prevails in the event of inconsistency in their
respective provisions. A. court would probably hold that the state
regulations would prevail; other'wise the grant of authority to the
Commissioner of Environmental Conaervat ion to act in lieu of the non-
qualifying municipality might be rendered ineffective.

g. Waterfront Revit alization Areas

Tn 1981 the New YoA, legislature added article 42 to the Executive
Law, entitled "Waterfront Revitalization and Coastal Resources," 8 to
promote the developtaent of the state's coastal areas and, to that end,
enable the state to participate in the national coastal zone management
program. The Waterfront Revitalization and Coastal Resources Act is449

not itself a regulatory meaeure. Its purpose is to support positive
programs for development of the state' s coastal areas, to "achieve a
balance between economic development and preservation that will permit
the beneficial use of coastal resources while preventing the loss of
living marine resources and wildlife, diminution of open space areas or
public access to the waterfront, shoreline erosion, impairment of scenic
beaut'y, or permanent adverse changes to ecological systems; encourage
port and harbor development; conserve, protect and ~here appropriate
pr'omote commercial and recreational use of fish and wildlife resources",

446. M subd 2. Aztd maa the amamissiormr's vegtQstions governirg such review, in 6
NKRR Pt 502 �982!

447. Id 3 36<115@! 0%9dnnmy Supp 1983!.

448. 1981 NY laws ch 840, @amative Law 5% 918 et seq  McKinney 1982!. '%e article
ia bane. as the Waterfront Rsvitalizatimt and Coastal Raaoutxes Act-"

449. Purtaxmt to the Coastal Zone Management Act of 1972, 16 USC 5 1451 et seq
�976!, the principal ob~ of >hid ia to provide federal fundi~ in aid of apprramd
state cmetal tmnsggomnt ~graaum, New York's partieiprtion was erdoraed by federal
approval of the New York Coastal Management Program in 1982. See United States
K~artmmatt of Ctamaerca, Final E~mmmrttal Impact Stagnant and the New York Cbastal
Mansgm~ Pn~am, peqatrmi by the Off' of Coastal axe Management, National Oceanic

~e ~ 1982!  cited bmmtfter as the Nsw York Ccmstal Management Program!. The
%4fAKXT'ont Revitalfzattical and Coastal Retzajrces Act Btld RloreCwQpr'8

Protection Act wes frtfluenced by New York's desire to qtmlify for' participaticm in the
federal ~ogras.
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"encourage and facilitate public access for recreational purposes";
"minimize damage to natural resources and property from flooding and
erosion"; "encourage the restoration and revitalization of natural and
manmade resources"; "encourage the location of land development in areas
where infrastructure and public services are adequate"; "conserve and
protect agricultural lands"; "assure consistency of state actions and,
where appropriate, federal actions, with policies within the coastal
area, and with accepted waterfront revitalization programs"; "cooperate
and coordinate with other star es, the federal government and Canada to
at tain a consistent policy towards coast al management"; and "encourage
and assist local governments in the coastal area to use all their powers
that can he appli.ed to achieve these objectives."

The "coastal area" covered by the Act includes " a! the state' s
coastal waters, and  b! the ad jacent shorelands, including landlocked
waters and subterranean waters, to the extent such coastal waters and
adjacent lands are strongly influenced by each other...." The
definition of "coastal waters" includes the same water bodies listed in
the definition of "coastline" in the S'horeowner' s protection Act.
The inland boundaries, i~tended "only to encompass those shorelands, the
uses of which have a direct and significant impact on the coastal
waters " are established and mapped by the office of the Secretary of
State.4~3

The objectives of the Act are to be achieved mainly by local
governments through their preparation and implementation of water front
revitalization programs for the coastal areas within their
jurisdictions. Incentives f or the preparation, and obtaining the
Secretary of State' s approval, of local programs are provided in the
form af financial assistance and other benefi.ts. Although the Act does
not itself grant 1ocal governments land use control powers, it is hound
to stimulate the use of their existing powers, including zoning, to

450. ~ive law 5 912 <Nexinney 1982!.

451- Id   911�!  MUaney 1982!.

452. Id sjbd 3; and ms. text mxcmpsnying note 418 supra.

453. Id, suhd 1, and f 914  NdUnney 1%2!-
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regulate waterfront development within their program areas-4~ En
exercising its regulatory powers in an attempt to win approval of its
program a local government must satisfy the Secretary of State  and he
must f ind! "that the program incorporates each" of a list of ob]ect ives
to an extent co~mensurate with the particular circumstances of tha't

local government. In describing a full range of activities normally<55

competing for onshore and offshore space, the statute lists, among other
items, the "facilitation of appropriate industrial and commercial uses
which require or can benefit substantially from a waterfront location,
such as but not li.mited to waterborne transportation f scil it ies and.
services, and support faciI i ties for commercial fishing and

-456

The requirement that an approved local government waterfront'
revitalization program incorporate each of a number of specified types
of activities, including aquaculture, "to an extent commensurate with
the particular circumstances of the local government," hi,ghlights,
rather than resolves, the problem of competing uses. If a local
government were to find, and the Secretary of State were to agree, that
aquaculture is gust one of a number of competing uses appropriate for a
given location, as well for the community as a whole, that might satisfy
the statutory requirement of being "commensurate with the particular
circumstances," whether or not aquaculture were selected as a permitted
use for the location.

Ho~ever, the statute would appear to strengthen the position of a
developer seeking to obtain a zoning classification for his land as a
site for aquaculture facilities; and would make it difficult under most
circumstances for a municipality with eztensive coastal areas along
waters congenial to aquaculture to ban aquaculture entirely from its
guri,sdiction The landowner or leaseholder applying for zoning approval
could point to the statement, in the specific Waterfront Revitalization
Guidelines relating to commercial fishing, that Department of State

regulations have been developed vhich require that, to be
approved, a local waterfront revitalization program must

454. 'Ib obtain state ~oval and thexmby qualify for benefits protrided by the A~, a
local dimmest must follow guMelinss to be Imep9rai by the Secretary of the State,
yrbdelines requir5zg that the local ~meewmt Identify "the uses, puMic and private, to
be acccmmedatal in the waterfracc area." Emeeutive Law 5 915�!b  NcKinney 19M '1he
seer ~'s gufdeUtmm state that in ideatfXyixg tedmlques for fephaamtizg its proposed
prngraa a local gcsmrnmsra: atmv3d Imiicate the smarm uf haplesmntatian, includitg "review
pro~urea,... land use controls and other ordinances." Guidelines for Local
Materftrmt Revitalization Plass, Pt 1, Qetmral Qdh~~s 4 a!, foumI in Appetziix 3 of
the New York Coastal Wansgememt program at ~  cited hereafter as Waterfront
Revitalizaticu Guidelines!.

455. Id subd 5

456. Id  emphasis added!.
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be commensurate with the following policy:

Further develop commercial finfish, shellfish and
crustacean resources in the coastal area by:

1. encouraging the construction of new or improvement
of existing on-shore commercial fishing facilities;

2. increasing marketing of the State's seafood
products; and

3. maintaining adequate stocks and expanding
aquaculture f acilities. Such e f forts shall be made in a
manner which ensures the protection of such renewable fish
resources and considers other activities dependent on
them,4~7

The Waterfront Revitalization Guidelines for commercial fishing
also state, in part:

A... major opportunity for involvement by local
governments in commercial f ishery resource development is
in the area of aquaculture. Today the market demand for
aquaculture products  e.g., clams, oyst ers, stri ped bass!
far outstrips current production of these high ~slue
seafood products.

Municipal zoning regulations can be used to provide
increased utilizatiou of commercial fin and shellfish.
Marine commercial zones can be established in areas where

such facilities as marinas, commercial docks, and fish
processing plants would be appropriate. Such zoning would
reduce competition for dock space between sport and
commercial fishermen, and hence reduce the access problem
for commercial f ishing activities.

A municipality's treatment of this policy would be
considered adequate if: �! the community has
realistically assessed the potential for commercial

457. Waterfront Revitalization Guidelines, Pt 2, Specific Guidelines, New York
Waterfront Rerltalizatiou Frogrna, Qrpeniix B af: ~3. 'Ihe quoted matter is tates' fram
provisions of ~ reipdations sett~ out policies with wh~ state agency decisions must
be consistent 19 NYCRR $ 6CKQ, 68' bx3! �982!. See text ~ompmyixg notes 45~i

ra.
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fisheries development in its area of jurisdiction,
�! identified a practical and meaningful role it could
play fn promoting commercial fishery development,
�! identified a means of funding this development effort,
�! made ad]ustment as needed in its zoning code to
provide for such activities along its waterfront and
�! prevented fncompatible development adjacent to
existing on-shore support facilities which might
ultimately force the future dislocation of that facfli.ty.

One of the benefits of approved waterfront revitalization programs
is the requirement of state consistency w'ith local program decisions-
The Act instructs the Secretary of State to "exam f.ne programs operated
by state agencies which may have the potent f al to af feet the policies
and purposes of an approved waterfront revitalization program,"
including "programs which invoLve issuance of permits, licenses,
certif ications and other forms of approval of land use or development,
the provf sion of grants, loans and other funding assistance which leads
to or influences land use or development, directly undertaken land use
or development and planning activitfes." Within 60 days after he
appt'oves a local program the secretary is required to notify state
agencies of their respect ive identified actions. The "state agency
program action so identified shall be undertaken in a manner which is
consistent to the maximum extent practicable with the approved
waterfront revitalization program.

The gra~tfng of an aquacul.ture lease by the state Commissioner of
General Services or Department of Environmental Conservation would not:
fit squarely into any of the statutory categories of "permits, licenses,
certifications and other forms of approval of land use or development,"
or "directLy undertaken land use oz development." However, consf.stency
of such leasing with locaI. programs may be compelled indirectly through
the requirement that "[a] ctions dfrectly undertaken by state agencies
within the coastal area, including grants, loans or other funding
assistance, land use and development, or planning, and land transactions
shall be consistent with the applicable coastal policies of this

458. Waterfront Revitalization Guidelfnes Pt 2, New York Waterfront Revitalization
Myles, IypexUx 8 at ~

459. ~ive Iaw 3 916 L!a  Nd~g 1982!.

46O. Id.

461. Id subd lb Similarly, section 915 8! of the Act  McKinney 1982!, which
authorizes the local programs, says, in part: Subsequent to approval of the local
$~ Q the s~ary, state q3ency actions kmll be amsisteot to the maxfnmm ~
Ixactfcable with the locaL plan."
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article."" And section 600,3 of the secretary' s regulations requires
that the same state activities � including land transactions -- "be
consistent with the applicable coastal policies set forth" in the
regulations. In additi.on, for the purpose of the regulations
governing state acti.ons generally, the secretary defines "permit" to
include a "permit, lease, license, certificate or other entitlement for
use or permission to act that may be granted or issued by a state
agency." The granting of a lease is a land transaction. A local
program, which must also be consistent with the Act's coastal
policies, might favor one or more coastal policies incompatible with
aquaculture.

It should be noted, however, that the state consistency provisions
of the regulations are not as firm as they would appear from a reading
of the provisions quoted above, in view of the "maximum extent
practicable" modif ier in the governing statute. Section 600.4�! of the
regulations, describing the manner of initial review of state agency
actions, states that once i,t has been determined rhat a proposed action
has satisfied environmental impact assessment requirements,

where the action is in the coastal area within the
boundaries of an approved local waterfront revitalization
program area, and the action is one identified by the
secretary pursuant to section 916�! a! of the Executive
Lav, a state agency shall .. - file with the secretary a
certification that the action will not substantially
hinder the achi.evement of any of the policies and purposes
of the applicable approved local vsterfront revitalization
program and whenever practicable vill advance one or more
of such policies. If the action vill substantially hinder
the achievement o f any policy or purpose of the applicable
approved local Waterfront Revitalization Program, the

' state agency shall instead certify that the folloving
three requirements are satisfied:  i! no reasonable
alternatives exist which would permit the action to be
taken in a manner which would not substantially hinder the
achievement of such policy or purpose;  ii! the action
taken will minimize all adverse effects on the local
policy and purpose to the extent practicable; and  iii!
the action will result in overriding regional or statevide
public benef it. Such cert if ication shall const.itute a

462. ~ive Mw $ 919+!  NcKinney 1982!  ~ia aided!.

463- 19 MSGR $ 60K3g! f982/ Secticm 60%5 of the regulates reiterates the
coastal poM~ etaaciatai in the statute

464. Id 5 600.2 g! �982!

465. Eseaxive Law $ 915�!  NcKinney 1982!.
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determination that the action is consistent to the maximum
extent practicable with the approved local Waterfronr
Revitalization Program as required by Fxecutive Law,
Article 42 466

The state agency consistency requirement raises some questions
One is answered by the statute itself, in declaring that notwithstanding
the consistency mandate "nothing in this article shall be construed to
authorize or require the issuance of any permit, license, certification,
or other approval or the approval of any grant, loan or other funding
assistance which is denied by the state agency having jurisdiction,
pursuant to other' provisions of law or which is conditioned by such
agency pursuant to other provisions of law until such conditions are
met ~" Note that here the words "or other approval," if not construed
as being limited by the specifics of the companion consistency
provisions of section 916 l! a!, could be Xhterpreted as including the
approval of an application for an aquaculture lease. This means that if
a local plan were to create a zoning district in which aquaculture
facilities are permitted, the consistency require~ent would not compel
the state agency to grant a lease to every applicant.

Another question takes us back to the discussion of the unsettled
common law on the subject of possible zoning immunity of an aquaculture
use on underwater' land leased from the state. If a court were otherwise
inclined to grant immunity on the ground that the lessee is serving a
state purpose, would the state consistency mandate in the Waterfront
Revitalization and Coastal Resources Act change the result? The
immunity would undoubtedly be deemed to have been lifted by the Act;
that was the very purpose of the consistency provision.

Conversely, if the statute governing the state leasing for
aquaculture expressly subjects the leased property to municipal zoning
regulations, would it be qualified by the maximum practical extent
modifier of the consistency provision of the Waterfront Revitalization
and Coastal Resources Act? Resorting to that Act, could the state
agency ignore the zoning restrictions on the basis of a showing it was
not feasible to abide by them as a practical matter? We do not find in
the Act any evidence of a legislative intent to so alter the provisions
of the existing laws subjecting state activities to local land use
controls.

However the consistency clause be construed with respect to state
grants of leases, it is doubtful that it could be extended to require
that grants by Suffolk county of shellish leases in Gardiner's and the
peconic bays be similarly subject to land use controls of a town with are

466- 19 WCRR 3 600.4 cXl;3! @982!-

467. ~i~ ~ ! 9m@! g.9g2>
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approved water f r ont revit al ization program. The state ceded all o f
its rights in these bays to the county, to be used by the county for
leasing for shellfish culture. Although it could be argued that the
cession was to serve a state purpose, and that conditions for exercise
of the county's authority over the bays left some kind of reversionary
interest in the state, we doubt that this would qualify Suffolk county
as a "state agency" for the purposes of applying the consistency
provisions of the Waterfront Revitalization and Coastal Resources
Act. When referring to counties or other munici.pal units that Act
uses the term "local government." Had the legislature intended to
embrace neighboring, overlapped, or overlapping local governments in the
consistency provisions it is reasonable to assume it would have done so
explicitly, by ordaining consistency in the actions of "state agencies"
and "local governments."

468. F g., if the Town of Southold, Wose ~isdiction embraces parts of these bays,
were to attempt to regulate uses of the utxjerwater lards of the beys

470. '%e Act defines "State ageocf as Imanizg any department, bureau, caamdssion,
board, public authority or other agency of the state, including any public benefit
corporation aoy member of &Irh is appointed by the ~~r." ~ive Law   911�!
 McKinney 1982!.
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VX. Pervasive Envirorasental Impact Assessraent Requirements

Federal and state legislation establish mechanisms for the
assessment of the environmental impacts of governmental activities,
including government approvals of activities of private parties, that
apply to the siting of aquaculture operations. It would serve no useful
put'pose here to sursmari ae and analyze the pert inent s tatutes,
implementing regulations, and procedures. They are lengt:hy and
complicated. We do no more here than spot particular features of New
York's environmentaL impact assessment law with special implications for
aquaculture dave lopment.

The State Environmental Quality Review Act  SENORA! requires aLL
agencies, de f ined as including state and local goverment agencies and
public benef it corporations, public authorities or commissions, and
other political subdivisions, to prepare or have prepared an472

environmental impact statement on any action they propose or approve
which may have a significant impact on the environment. ~ 473 Rules and

regulations adopted by the Commissioner of Environmental Conservation
under SR/RA establish the criteria for determining whether various types
of proposed actions may have a s igni f icant impact on the environmerrt,
hence require the preparation of the statersents.

The SZQRA regulations classify "listed" actions that may or may not
have a significant effect on the environment, hence may or may not
require the preparation of an environmental irspact statement. There are
two types of listed actions. Type I actions are those "that are more
likely to require the preparation of [environmental impact statements]
than those not ao listed  i.e., unlisted actions!," though the "Type I
list is not exhaustive of those actions that an agency may determine
have a significant effect on the environment." Type II actions are
those "which have been determined not to have a significant effect on
the environment," so "do not require envirorunental impact statements or
any other determination or procedure under" these regulations. "Each
agency may adopt its own Type II List, provided it f inds that each of
the actions contained on it: �! is no less protective of the

471. Errvin~ental Qesetvation law are 8  NeKinney Supp 1%9!, enacred by 1975 NY Laws
ch 612.

472. Id 0 &0105 L-3!  MUnnay Supp 1983!.

473. Id tt 8<109�! ~Knney Supp 1983!.

474- Id 5 ~113�!  %Kinney Supp 1983!. 3he rules and regulations are found in 6
NOIR 5 6172 et seq.

475. Id 5 617.12 �978!,

476. 6 VICRR $ 617.13 0982!,

126



environment than the" items in the Type IZ list; and "�! will in no
case have a significant effect on the environment based on the criteria"
e s t ab 1 i shed in or under r egul at ions.477

It is impossible to predict whether the grant f.ng of an aquaculture
lease by the state or a municipality or the building of a structure
housing a hatchery or used for processing or other aquaculture
activities would be classif ied as a Type I action, so as to requir'e an
environmental impact statement, without ~owing al l the circumstances,
particularly the facts relating to the scale of the prospect- It would
be a Type I action if a rezoning of 25 or more acres were required and
the use were characterized as -industrial or commercial" and were
located in an existing residential or agricultural" zoning
district; or if some other kind of zoning change were required for a.478

nonresidential use meeting or exceeding one more "thresholds" specified
in the list. Potentially pertinent thresholds include the physical479

alteration of 10 acres"; the "use of ground or surf ace water in excess
of 2,M0,000 gallons per day"; "a facility with more than 100,000 square
feet of gross floor area," in a city, town or village with a population
of 150,000 or less, or with more than 240,000 square feet in such
municipalities with larger populations; a facility within specified
historic buildings or districts; and an action exceeding 252 of any
other specif ied thresholds "occurring wholly or partially within or
substantially contiguous to any publicly owned or operated parkland,
r ecreat ion area or designated open space." I f no thresholds are
appli.cable the action is classified Type I if it "takes place wholly or
partially within, or substantially contiguous, to any Critical
Knvir'onmental Area designated by a local agency pursuant to section

477. Id; snd see 6 NYCRR $ 617.U b!�,2! �982!.

478- Id g 617.12 b!�! i! �978!. See Newton, Aquaculture: Kaaerging learns of Law and
Policy, 2 NY Ses Grant L and Policy J 45, 51~ �978!, for a discussion of case law
determining Wether or not "ag~ture" inclN&s aquaculture" in various contexts; in
particular, his sumnuny of an ~rted case, Gleam v ~ill  Sup Ct, Suffolk Co,
October 17, 1977!, holding that a finf~ hatchery ves not a permittM use within the
meaning of the tens "cmssercial agriculv~ operation in the Town of gast Hampton zoning
ordinance. Whether or not the term "~ture" as used M the %+V. regulations would
be construed as mbrgg Q~ ~icular ~xlture activiti.es is
noted that in other legislation and regulations relate to coeatal land uses specific
reference is made to "aquaculture- See text accompanyirtg note 381 supra  Tidal
Wetlands Act!, and notes 444 and 446 supra  Waterfront Revitalization and Coastal
Resources Act!. ~ ~~irxm under the Freshwater Wetlarxis Act contain separate
definitions of "sgriculture" and "arpdculture  sic!. 6 HYGRO 0 6632 c! e! �980!  see
text accaapsnyirg note 405 supra!.

479. Id subd  b!�!.

4%. Id subds  b!�,9-10!.
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617.4" of the regulations.

The initial step of obtaining a site for aquaculture would come
within the Type I category, requiring an impact statement, if it
involved the "acquisition, sale, lease or other transfer of 100 or more
contiguous acres of land by a State or local agency." This could
conceivably apply to large scale leases of underwater lands for
shellfish or seaweed cultivation.

Type II actions, those determined not to have a significant
environmental impact, include some that might be pertinent to the sitng
of an aquaculture project under appropriate circumstances, such as: the
"construction, maintenance and repair of [agricultural] farm buildings
and structures, and land use changes consistent with generally accepted
principles of farmlug" � � but only if the term "agricultural" were
construed to include aquaculture; the "consrruction or placement af
minor structures accessory or appurtenant to existing
facilities... not changing land use or density; "inspections aud
licensing activities relating to the qualif ications of individuals or
businesses to engage in their business or profession; and "license aud
permit renewals, where there will be no material change in permit
conditions or the scope of permitted activities-

The criteria or -"indicators" set out in the regulations for
determining "whether a proposed Type I or unlisted action may have a
significant effect on the environment" appear to weigh the balance on
the side of significant impact when applied to aquaculture projects.
They include, among others,  a! "a substantial adverse change in
existing air quality, water quality or noise levels";  b! "a substantial
increase in solid waste production; a substantial increase in potential
for erosion, flooding or drainage problems";  c! "the re~oval or
destructiou of large quantit:ies of vegetation or fauna; substantial
interference with the movement of any resident or migratory fish or
wildli.fe species; impacts ou a signif icant habi.tat area; or substantial

481. Id suM 11. Section 617.4 j! authorizes a local agency, upon complying with
lmmscribsd procedures, to desiipate specific gsy~ic areas within its boundaries ss
critical areas of ettvircnemntal txzxmru, if they here "an esrcept:ional or moue chanscter
comm~ atm or mote of the fnllawigp  I! a benefit or threat to the public ~ or
public safety; �! a natural setting  e.g., fish and wildlife habitat, forest and

open space and aesthetics!; �! social, n.~aural, historic, azWseologicsl,
recreational or educational purposes; or �! an inherent ecological, geological or
hydrnlcgical sensitivity tn dmge which aouM be adversely af f ected by any
�983!

482. Id 5 617.12 b!�} �978!.

483. Id 5 617.13 �982!. See tezt ~panyixg note 478 supra, an the question whether
agriculture" might be dee ed to ~brace "squms~ee"
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adverse ef fects on a threatened or endangered species of animal or
plan.t, or tbe habitat of such a species";  d! "the creation of a
materi.al conflict with a community's existing plans or goals as
off icially approved or adopted";  e! "the impairment of the character or
quality of impot tant historical, archeological, architectural or
aesthetic resources or of existing community or neighborhood character";
and  f! "a substantial change in the use, or intensity of use, of land
or other natural resources or in their capacity to support existing
uses."484

4%. Id 3 617.11 �982!.
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VII. Statutory Treatment of Siting in
Special Sitmat fans t Same Analogs

Should law revision be contemplated for clarifying the
relationships betveen the New York state and municipalities in the
regulation of siting, the draftsmen can examine a number of different
approaches alr'eady taken by the New York legislarure in other similar
contexts,

k. Express Waiver or Grant of Immaity from Municipal Regulations

We have seen statutory provisions expressly subjecting to local
land use regulations state lands leased to private paWies under
particular statutes. Some statutes ~aive zoni~g immunity of state
agencies so as to defer to municipal land use control, but establish
special procedures for applying local restrictions. Others may add
locational conditions to those imposed by municipalities,

Very few statutes categorically declare that governmental uses are
immune from municipal land use controls. This is understandable, Are
the legislature to so provide in a few situati.ons it would be vulnerable

485. See text a'.cospmyix~ note 284-85 supra  charter term leases under Public lands
Eaw 5 3p]!, ard note 286 supra  laqyer term leases under Public lanis Law $ 3[4-a]jk Atd
me saddler pearisiorm in the Highway Law $ 10�8! QM&mey 1979!, caapsnion to Public
latds Law $ 3 ~!; Multiple Dwellitg Lm  II 172�!, 275, 277, 2R.�!, 310�Xc!  NdUzney
1974 std 1%9 Supp!; Public Authorities law II 553 9Xj! Olney 1982!; Private i~
Finamm Lm 3 $�,6! �976!; ani Pubic Housitg law 3 123 �955!.

486. See Private Hoes~ Fiuamx. Lm 3 26�! a!  McKizney 1976!, pravtdtug for the
submission of a propceel limit~fit huusirg axtqmny project for initial approval by
the local plaxsdng ccmmdsstun  if any!, together with any needed, proposed zonicg chases

requizHDHKlts for approvals of the planlliIg chica ~
local ++dative baby; and stating that the approval itself effects the zonicg cb,e@~
Atd for similar prteedurm sse id $ 114  NtK:rrmey 1976 and 1983 Supp!  redeveloIsm-'ut
cmspatsg projects!, and $ 263  MrKirmey 1976!  urban redevelopment corporation projects!;
aal Public Housing iaw 3 155  %9~ Supp 1983!  pubic teosirg authority projects!.
Hig3nasy Law $ 10�9!  Md~r Supp 1983!, requiring the approval of ~Iml gov'erniug
bodies for the plaomsst uf psdcitg facilities tu be used in conjunctim with public

question whether such approval may be given despite the municipality's zoning
restrict&xm.

487- Ssa ~irrimhental Conservar~ law $$ 27-1103, 2~-1105 f!  NcKfnney Supp 1983!,
~~& the obtainbg uf a certificate of envtronomntal safety and public tmcessity from
the Gtsusissiotmr af Knrircsxaental G:ammrmtion for the emplacement of an industrial waste
tnmtsmnt, storay atd disInsal fm~g, anal settitg ma the criteria for passing m.

for the certificates, in addition tu the requirement that the facQity not
be contrary to local ~ ar lard um. regu1atiotm-"
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to the assertion that similar confirmation would be required to grant
such immunity in every other situation, calling for extensive revision
of state laws. However, express exemption of a state agency from local
controls in given situations may be found where the local controls are
otherwise explicitly applied to state agency actions. See, for example,
section 1266�1! of the Public Authorities Law, providing that no
pro]ect of the Metropolitan Transportation Authority to be constructed
upon real property theretofore used for a transportation purpose, or on
an insubstantial addition to such property contiguous thereto, which
will not change in a material respect the general character of such
prior transportation use, nor any acts or activities in connection with
such pro]ect, shall be subject to the provisions of" the Environmental
Conservation Law containing SEQRA, the Air Pollution Control Act, the
Freshwater Wetlands Act, or the Tidal Wetlands Act. Explicit
provisions denying local regulatory power have also been necessary to
cover development activities normally sub]ect to local jurisdiction, as
in the case of a temporary suspension of local laws, ordinances or
regulations that may hinder state emergency disaster preparedness
actions.

Express or implied confirmation of partial immunity from local
controls may also be found in statutes granting municipalities partial
control over state agency pro]ects. Examples will appear in the ensuing
discussion. The denial of local Jurisdiction may also be articulated
where the activity, though operated under a state permit, would
otherwise be considered subject. to local regulation, as in the placement
of certain oil or gas drilling or storage facilities

Aathority To Override Local Regalatfons

l. State Agency Disregard of Umreasonable
Municipal Restrict ionm

One technique permits a state agency to override a local regulation
based on a standard presumably less restrictive than that normally

488. McIUaney 1982.

489. Executive Law 924�!  McKinney 1982!. But see id 55 23�! c! and 28-a�!
 M~noey 1982!, provtdixg that local recovery ard redev~~ynerx. plans, ~ei for areas
in <Rich a state disaster emergency hss been declared, shaH include proposed tow or
amended axxdxg and other types of local ordinames.

490. Section 23&303�! of the Environmental Conservation Law, in the article
relating to state regulated mineral remmrce ~:action, says that the provisions of the
article "~ supersede all local laws or ordinances relatixg to the depilation of the
oQ., gas and solute ~ Industries; Ixx: shall nct mxpersede local gavernnents under
the real property tax law." %9Hansy Supp 1983. 1he super' ssion has been Interpreted as
Inclu9izg local zonixg regulations. Natter of Fmriztgas, Ize. v Town of Kiantona, 112
Misc2d 432, 447 HYS2d 221  Sup Ct, Erie Co, 1982!.
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applied to private activities- For example, the statute governing the
projects of the New York State Urban Qevelopment Corporation provides
that, af ter "consul tat ion with local of f icials," the corporation shall
comply with local building codes, "provided, however, that when, in the
discretion of the corporation, such compliance is not feasible or
practicable, the corporation and any subsidiary thereof shall comply
with the requirements of the state building construction code." The
statute requiring the issuance by the Public Service Commission of a
certif icate of environmental compatibility and public need for siting
the construction of a major utility transmission facility Is more
precise in stating the basis for the override. The decision to approve
a site must contain a finding and determination "that the location of
the facility as proposed coxxforms to applicable state and local laws and
regulations issued thereunder, all of which shall be binding on the
commission, except that the commission may refuse to apply any local
ordinance, law, resolution or other action or any regulation issued
thereunder or any local standard or requirement which would be otherwise
applicable if It finds that as applied to the proposed facility such is
unreasonably restrictive in view of the existing technology, or of
factors of cost or economics, or of the needs of consumexs whether
located inside or out side of such munic ipality."4 Similar pr ovi sinus
are found in the statute requiring the obtaining of a similar'
certificape for the construction of a major steam electric generating
facility.~

Though framed in converse fashion in provisions confirming local
regulatory power, the result is the same under' the section of the
Champlain Basin Compact stating that nothing in the compact or in
r egulat iona issued under it shall be int er pre ted to supersede act Iona
of a pax'k district created under the laws of the concerned state unless
the designated cotnpact agency "specifically states such ef feet is
necessary for the adequate protection of the amenities and values of the

491 ~ Uxsmamlidated Laws 5 6266�!  HdQtxmey 1979!. Similar provtsixxns are found In
privxxte Houslxg Finan~ Law 3 83�!  NBUzmey 1976!, rejat~ to limited divtdad bourbon
cmqaxp projects

492. Public Sevtce law 5 126 lXf!  NcKinney %pp 1983!.

493. Id 5 146�! cQ  HclUxaey %xpp 1983!. 1he cert~mx are graxxted by the Hew
Yaxk State Boani on %~c Generations SIting and the Eerfrotmsaxt, in the Departsmxxt of
Public ~r5~ It should be noted that xsxder both statutes axxy municipality in WIrh
part of the facility is to be located, axxl Ixxdivtdual residents of each ~pality, may
~ parties to the certif lest~ proceal~ Public Service Iaw 59 124, 144  Md~r
Supp 19M!. 1he Power Patharity of the State of New York is subject to these either
provisiotm, despite the fact that the provisions of its enabUx~ +Qxlation are to be
constrmsI as supersedixg the prxxvtsiotm of any other mnflictixg law. Public Aathccities
Law $ 1014  HdUnnep' 1982!.
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Lake Cham pl a in Park."

2. State Agency Override of LocaI Objections
by an Extraordinary Hajori.ty Vote

Express reaffirmation of state immunity from local ordinances is
found in the statute defining the powers of the New York State Urban
Development Corporation, possibly because the statute also contains a
limited recognition of local prerogatives in the siting of the
corporation's projects. Although the corporation is required to give
consideration "to local and regional goals and policies as expressed in
urban renewal, community renewal and local comprehensive land use plans
and regionaI. plans," and to seek municipal approval of its project
plans, the corporat'ion may override municipal disapproval by a 2/3 vote
of the corporation's directors. Also, except far conceding the po~er
of local inspection for compliance with local requirements for operation
and maintenance to protect the welfare of occupants of its projects, the
statute declares that no municipality may require the cor porat ion, any
of its subsidiaries or lessees or successors in interest to obtain any
"authority, approval, permit, certificate or certificate of occupancy
from such municipality as a condition of owning, using, maintaining,
operating or occupying any pro ject" of the corporation or of any of its
subsidiaries.497

3 . Requireaent of State Agency Approval of
Specified s of Develoizaent Projects

A number of statutes impliedly allow a state agency to override
municipal decisions by requiring state agency approval of particular
types of land development projects, or of actions directly or indirectly
relating to land use. Thus, with certain stated exceptions, no projects
af f ecting water resources of the Susquehanna Rivez' Basi.n "shall be
undertaken by any person, governmental authority or other entity prior
to submission to and approval by the [Susquehanna River Basin
Commission] or appropriate agencies," and whether' or not a local
approval agency exists, the commission's prior approval is required for
particular types of actions  such as projects involving water

494- E~rnnmental Conservation Law 3 21-1101 art 8, 0 K5  HcF~ 1973!.

495. UnoonsoUdatel laws 5 6266  McKizeey 1979!.

496- Id subds 1 and 2 See FLoyd v New York State Urban Developnmnt Corpo~ 33
Nod 1, 347 NYS2d 161, 300 %2d 704 �973!, upholdizg the statute upcnz a challezge based
cm home zule azEpsmmzts; and People v Kieeli, 73 Misc2d 133, 138, 341 WK2d 262, 267  City
Ct, New Bochelle, 1973!, statfzg that the corporatimz, "as a State agency derives its
'override' power from its constitutional power to ignore the restraints of local
rqyQaticm and not frzxn the Urban deve1opnent Corporation Act ar any other statute."

497. Id subd 3.
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diversion! This provision does not directly bar a local government:
from. regulating the state agency's own projects. However, the device im
noted here because, conceivably, it could be used to give the state
agency a veto power over other municipally approved activities that
might be detrimental to the state agency's projects-

4- State Akaimimtrativm Xesolmtion of Siting Conflicts

The reactions of municipalities to New York court decisionm
removing state licensed residential care f ac il it ies f rom the reach o f
local soning ordinances, and possibly the dissatisfaction of some of
the judges with the inflexible doctrines underlying those decisions,
led t' he state legislature in 1978 to provide a special. procedure, in
section 41.34 of the Mental Hygiene Law, for selectin~ the sites of
certain types of "community residential facilities." Although the.
legislation was enacted to "encourage a process of joint discussion and
accommodation between the providers of caxe and services to the mentally
disabled and representatives of the community, rather than legal
antagonism," we include it as an example of a state override
mechanism because a state official makes the final administrative
determination in the event of a breakdown of negotiations over the
aiting-

498. Bn~mmntal Caasexmttion law tt 21-1301 axt 3, $ 3.10  MdUxjney 1973!. And see-
id $ 21%701 axt 10, 'tt 103  MBHaney 1973!  balIawaxe River Basin Compact!

500. See, the emcexpt frcst Judge Jones' cybdon in People v Renaism~ Pxoject, Inc
in the text accompany%~ note 350 supra- En his di.ssent in Group House of Port:
Vaakd~st, Inc. v Board of Zoning !Ippeals af the Town of North ~esd, 45 NY2d 266,
277, 408 %S2d 377' 383, 383 %2d 207, 212 �978!, mentioned in the text acctsapsnIting
notes 34~ supra, Qaief Judge Bxeitel of the @mrs of Ptpptutis adcemledgsxt the value ~
the people of the state of the proposed group haae, bas: mdd that the "remedy, if there:
~ be one, would be State lapham eeahting acceptance of the facilities btjL
inctu~ i~edly, contxnls acd restrictiioas to preuetx: the suh~irn af equal'
va1.tmble siqjb family cmatmxtities "

501. 1978 NY Laws ch 468. %he new section applies to a "community residential.
facility for the disabled," defined as a "supportive livtxg facQity with four to fourteen.
xesicleats or a aipexvtsed livia' facility subject to li~atre by the office of ssmbQ.
health or the office of mental xetaxtmstitm and devt8oyamntal disabilities whidt provides a
xembdsam for up to f'ouxbmmt smntmlly disabled psxmxm, incbiding residential txeaom~
fscilitiss for chQdxmn ami youth." Mental Hygiene Law $ 4184 a! I!  McKinney Sop~
19%!.

502- ~trowel Rmmstge of the Gazer', Mcttdnney's 1978 Session Laws at 1821.
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An agency planni.ng to sponsor a communi.ty residential facility is
required to give notice to the municipality, containing prescribed types
of information. The municipality has 40 days to approve the proposed
site or suggest alternative sites. If the agency and municipality
are unable to agree on a site, either party may request a hearin! bg the
commissioner of the concerned state licensing department. In
reviewing objections to the proposed site the commissioner considers
"the need for such facilities in the municipality or in the area in
proximity to the site selected," as well as "the existing concentration
of such facilities and other similar facilities licensed by other state
agencies in the municipality or in the area in proximity to the site
selected." The commissioner may sustain the ob ject ion to a proposed
site "if he determines that the nature and character of the area in
which the facility is to be based would be substantially altered as a
result of establishment of the facility." The decision of the
commissioner is subject to judicial review in an Article 78
proceeding. A court may overrule a commissioner's decision only if
it finds that the "decision had. no rational basis and as a result was
arbitrary. "5

C- State Imposition of Land Ume Controls

I ~ Exclusive State Bmgmlmtiom

The Tidal Wetlands Act, noted above, impliedly vesta exclusive
jurisdiction in the Commissioner of Environmental Conservation to adopt
and enforce land use regulations governing the use of mapped tidal
wetlands. THe statute expressly declares that " njo permits may be
granted by any local body, nor shall any construction or activity take

503- Nental HyIgiene law $ 4134 c!  Mi9Uxxmy Supp 1983!.

504. Id.

505- Id-

506. Id.

507. Id.

508. Id subd d,

509. Brows v Qumpgne, 97 Msc2d 1058, 1062, 413 NVS2d 103, 106  Sup Ct, PemmmLsm'
Co, 1979!.

510. Knvironmental Conservation Law $ 25M�02+!  %9Uaney Supp 1983!. See text
accompanyirg retes 39l~ mqxs.
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place at variance «ith these regulations."511 It could be argued that
this provision bars inconsistent local declstons ~allowtn any activity
within wetlands subject to the commissioner's jurisdiction, but does nat

' 's'
commissioner under the Act. The argument would probably fail on the
basis of standard state preemption doctrine prohibiting inconsistent
regulation by local governments.

2,s State Imgulatiou upon Sefaealt by Local Govermsents

Examples of this approach were seen in the discussion of the
Coastal Ex'osion Hazard Areas Act, Freshwater Wetlands Act, and flood
hazard area law. Local governments are given the option of adopting and
enforcing their own controls, but in the event they fail to do so, or
default in implementing their controls, the Commissioner of
Environmental Conservation may or must assume the responsibility.

3. L&ited Local Concurrent Jurisdiction

Using this technique, the state lays down minimum land uae
standards to be followed in the siting of particular facilities, but
permits local governments to adopt and apply more rest ri.ctive
supplemental standards. One example is the grant of power to the
Department of Environmental Conservation to promulgate regulations
governing the operation of solid waste management facilities, and the
prohibition against site preparation and construction or operation of a
new solid waste management facility without a permit granted by the
department.513 The statute states that the recipient of a permit is not
relieved of the responsibility of constructing or operating the facilit!
"in full compliance with any applicable laws, rules or regulations-"
The statute f urther provides that local laws, ordinances or regulations
of a county, city, town or village shall not be superseded by the state
law and state regulations; however, it stipulates that the local
measures must be "consistent" with the state law and regulations, and
explains that any such local laws, ordinances or regulations "which
comply with at least the minimum applicable requirement set forth in any
rule or x'egu.lation promulgated pursuant to this title shall ba deemed
consistent with this title or with any such rule or regulation."

511. Id.

512. See text ~coepmyizg notes 203 et seq mqx'a

513. Envircassental Conmeapation Iaw Q 27M�01, 27~07  McXinney Supp 1983!.

514 Id +7&707�!  Nc9Znney Supp 1983!.

515. Id 3 2MIXl  Hi9Wney Supp 1983!. And see Honrx~vtxgston Saxd.taxy IandfiU,
Ixx v Town of Cab~ 51 t52d 679, 435 5%Cd 966, 417 %2d 78 �9K!.
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Other exampI.es of st atutory grant s of authority to state agencies
to promulgate and administer state land use regulations or standards
superseding inconsistent  but not more restrictive! local regulations
are found in statutes relating to various interstate water pollution
control or water resource development compacts. The result is about
the same where standards are established in the state law or in
regulations adopted under a state law and the law contains a provision
declaring that it shall prevail over any other inconsistent laws. 517

Invoking common law inconsistency doctrine the courts would probably
hold that more restrictive local provisions are not inconsistent with
the state regulations.

A slight variation of the technique is found in the provisions of
the Multiple Dwelling Law establishing standards for motor vehicle
storage in or upon the premises of multiple dwellings. Section 3�! a!
of that law states that "[a]ny city, town or village may make local
laws, ordinances, resolutions or regulations not less restrictive than
those provided in this chapter and may provide for their enforcement by
legal or equitable actions or proceedings, and prescribe the penalties,
sanctions and remedies for violations thereof."

The Adirondack Park Agency Act contains an el.aborate formula
establishing state primacy in planning for and regulating land use in
the Adirondack Park and defining the limited regulatory role of affected
local governments. The Adirondack Park Agency, comprised mostly of

516. Eg., Envtrremental Conservation law $ 2H�01 art 6, f 62  Mc1Kaney 1973!,
authc~irg the Delaware Basin River Coisaissirm to adept standards for land um in flood
prone areas, which "standards ~ aot be deemed to impair or resedct the power of the
signatory parties or their poU.thecal subdivisions no ado': zoniag arrl other lail use
regulations not inccxmistent therevith-"

517. See, »g., Environmental Conservation Tax 5 21-0723  McKinney 1973!  Delaware
River Basin Compact!; and id $ 21M!913  McKinney I.973!  Great Lakes Basin Compact!.
Typically, section 204~ of the Public Authorities Law  McIUnney Supp 19K3! states: "In
m far as the provisions of this title [creatirg the Onondaga Coarty Resource Recovery
Agency] are inconsistent with the provisions of any other mt, general or slmcial, or of
the couaty charter or any local law, ordinance or resolution of the ccxnty or any other
tmaicipality, the provisions of this title ~ be controllixg."

518- McKinney Supp 1983. However, the statute permits the application of
inconsistent local laws of the City of New York  the sole ~ of a class descr~ as
"a city of four haxlred gxajsacd. ar rmre I»rsons I lxnviding for penalties, sanctions aced
remedies Id, Azd see section 60�! of the same law, reydatixg motor vehicle storage in
or upon the ~ises of multiple dwellixgs, authorizing certain city agencies to make
mxpplementary rules more restricrive thm the requirenents of the section. McKinney 1974

519. Executive Law art 27, $$ 800 et seq  McXinney 1982!. The Act withstood a
constitutional hase rule attack in W~ Realty Carp v State of New York, 41 ~~d 490,
393 NVS2d 949, 362 NE2d 581 �977!.

137



state of f icials serving ex of f icio and other members appointed by the
Governor, administers the Adirondack Park Lao.d Use and Development Planadopted by the state legislature. The agency may itself amend theplan in some respects, and recommend other changes for legislativeapproval in other cases; review and approve specified types ofdevelopment projects; and adopt and enforce interim developmentcontrols.5 Local governments in the area may submit local land useprograms, including regulatory provisions, to the Adirondack Park Agencyfor its review and approval; and, if approved may themselves administerthe programs. The statute prescribes criteria for the agency' sdeterminations, including the requirement that the local programs be "in
furtherance and supportive of the [state's] land use and developmentplan. The Adirondack Park Agency is authorized to participate inthe local review of specified types of proposed regional projectspermitted under approved local programs,5 and to undertake independent
review of other specified types of regional projects.

The statute is not to be construed to prohibit any localgovernment from adopting and enforcing land use and development controls
for lands, other than those owned by the state."

Special provisions authorize the Adirondack Park Agency to reviewany new land use or development of state agencies  with same
exceptions!, whether or not subject to an approved local program.

5. Limited Veto by a Sigher Level Agency

In order to bring "pertinent inter-community and county-wide
considerations" into land use control decisions of cities, towns and

520. Id f$ 5&45, ~N, ard 815  NdUaaey 1982!.

521. Id 5 805, 88, 815 OeXi ~ 1982!.

522. Id Q 807�!, 808 OR9~ 1982!.

523. Id 5 807�! Q5eginoey 1982!.

524. Id 5 808  N8Hnaejv 1982!.

525. Id g 809  NdUmey 1982!

526. Id 5 819�!  lH8Hzaey 1982!

527. Id $ 814  Kinney 1982!. The exceptions are uses or developments of tge,
Depetraax of Eeriroasental Conservation pnrmart to its master plan for manageommm
state lands.
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villages, "as an aid in coordinating" them, the General Municipal Lawprovides a system of referral for their review by a county, regional or
metropolitan planning body.528 We referral is to be made prior to thelocal government taking final action approving or granting a soningchange, special permit or variance, or a subdivision approval, withrespect to real property located within 500 feet from the "boundary ofany city, village, or town, or from the boundary of any existing orproposed county or state park or other recreation area, or from theright-of-way of any existing or proposed county or state parkway,thruway, expressway, road or highway, or from the existing or proposedright-of-way of any stream or drainage channel owned by the county orfor which the county has established channel lines, or from the existingor proposed boundary of any county or state owned land on which a public
building or institution is situated."

Within 30 days from the receipt of a full statement of the referred
matter the county planning agency  or if there is none, a regional ormetropolitan planning agency! "shall report its recommendations thereonto the referring municipal agency, accom~anied by a full statement of
the reasons for the recommendation." If the planning agencydisapproves the proposal, nr recommends modification thereof, themunicipal agency having jurisdiction shall not act contrary to suchdisapproval or recommendation except by a vote of a ma]ority plus one ofall the members thereof and after the adoption of a resolution fully
setting forth the reasons for such contrary action"

In passing on rhe referred decision the planning agency ig told to
consider the

compatibility of varous land uses with one another;
'traffic generating characteristics of various land uses in
relation to the effect of such traffic on the other land
uses and to the adequacy of existing and proposed
thoroughf are facilities; impact of proposed land uses on
existing and proposed county or state institutional or
other uses; protection of community character as regards
predominant land uses, population density, and relation
between residential and nonresidential areas; community
appearance; drainage; community facilities; of ficial
development policies, municipal and county, as may be
expressed through comprehensive plans, capital programs,

528. ~1  MdUarmy 1974!.

529. Id !93~ 239-n Pe9~m~p 1974!.

530. Id.

531. Id.

139



or regulatory measures; and such other matters as may
relate to the public convenience, to governmental
ef f iciency, and to the achieving and maintaining of a
sat 1 s f ac t or y community environment. 532

By following prescribed referendum requirements a county
convert the referral de~ice to an absolute veto, one not sub!ect to
override by an extraordinary majority vote of the referring body. 33

E. Cooperative amd Coordinative Techmiqmes

1. Comsideration of Local Regulations

A number of statutes assuming or expressly confirming state
immunity from local land use controls defer to local prerogatives only
to the point of requiring the state agencies to consider local
regulations in siting their pro]ects. Thus, in selecting a site for the
construction of one of its pro]ects, the New York Environmental
Facilities Corporation is told to "take into consideration the character
of the area of any proposed location and the zoning regulations, if any,
applicable to such area." The court in City of Rochester, New York v
Town of Rush held that "[t]his requirement is not equivalent to a
direction that the [New York Environmental Facilities Corporation]
either comply with such regulations or be sub!ect thereto."5

Similar provisions are found in laws governing pro]ects of the Long
Island Job Development Authority; the Onondaga County and Dutchess. 536

County Resource Recovery Agencies; counties, in general, in
providing solid waste disposal facilities; and various industrial

532. Id $ 239-L

533. See Matter of Smithtown v Howell, 31 NY2d 365, 339 MYS2d 949, 292 HE2d 10
�972!, hoMirg valid the provisions af the Suffolk Getty  harter effecting the chute.
 See teat ~lmnyirg nate 197 supra.!

5>. Public Authorities law 5 1285�!  ~Honey 1982!.

535- 61 Nisc2d 328, 330, 324 Nod 201, 204  Sup Ct, Moaroe Co, 1971!.

536- public Authorities law 5 1~!  Mckinney 198I.!.

537- ~d h ~~!  Oex6sga!, aod 5 2%7~!  Dut Ress!  NlcKinney Supp 1983!.

~ty law K6-b l! {Hr9dnney Supp 1983!.
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development agencies.

2. Consultation

The mandate to one government agency to consult with others in
planning its development pro]ects or ptheQ~ise producing spillover
effects on other !urisdictions is used frequently in both federal and
New York state legislation. An example of sMch federal legislation is
f ound in the Pish and Wildl if e Coordinat ion Act of 1934, which is
intended to encourage cooperation between the Secretary of Interior and
other federal, state and pub] ic or private age.ncies and organizations in
reconciling the goal of wildlife resource ~onservation with that of
expansion of the national economy,~ O The Act requires that

whenever the waters of any stream or @ther body of water
are proposed or authorized to be impdended, diverted, the
channel deepened, or the stream or otNer body of water
otherwise controlled or modified for any purpose whatever,
i.ncluding navigation and drainage, by any agency under
Federal permit or license, such depar t ment or agency shall
first consult with the United states Fish and Wildlife
Service, Department of Interior, and wi.th the head of the
agency exercising administration over the wildlife
resources of the particular State wherein the impoundment,
diversion, or other control facility ia to be constructed,
with a view to the conservation of wi.1dlife resources by
preventing loss of and damage to such resources as well as
providing for the development and impz'ovement thereof in
connection with such water-resource development.

The requirement goes beyond the mere act of consultation. The
statute provides that "[iJn furtherance of such purposes, the reports
and recommendations of the Secretary of the Interior on the wildlife
aspects of such pro]acts, and any report of the head of the State agency
exercising administration over the wildlife resources of the State,"
based on pertinent surveys of the two of f i.c ials, shall be made an
integral part of any report prepared or submit ted by any agency of the
Federal Government responsible for engineering surveys and construction

539. See, ~, General Nunicipal Law '0 92~  ~~~ Supp 1983! ~ of ~
Industrial Development Agency;   890"a iNcminney 19743  City of Dunkirk Industrial
~op ~!; ~  g9D-b e~~ ~ 1~! m ~ of c~~~g
Development Agency!. 'Ihe standard pnxwision in these ~utes respires the agent@ to
"take into consideration the local zoning and pla~~ regulations as well as the
regional ard local cmaprehensive land um'- plans.

540. 16 DSC 5 661 O.977! Similar provisions are ~ in the Nigratory Bird Act, 16
USC $ 701 w seq +982}

541. Id $ 662 a! @977!.
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of such projects when such reports are presented to the Congress or to"
any agency empowered to authorize the construction of water-resource
development projects. The regulations of the United States Army
Corps of Engineers, the federal agency normally responsible for
reviewing, and granting permits allowing, projects in nav igable waters,
reiterate these requirements, and in addition provide that the Carps
"will give great weight to [tbe! views [of the wildlife conservation
of f ici ala] in evaluating the appl ic at ion." The Corps regulations
give the recommendations of the consulted of f icials further weight in
stating that the "applicant will be urged to modif y his proposal to
eliminate or mitigate any damage to such resources, and in ap~ropriate
cases the permit may be conditioned to accomplish this result.

In a case rejecting a challenge to a Corps permit for the
construction of a steel plant on the shores of Lake Erie, a federal
court ruled that "[t]bere is no requirement that the Cor ps follow the
advice of the State or Federal agencies or adopt their positions."545
The court was satisfied that "[r]epresentatives of federal and state
fish and wildlife organizations were consulted early in the review
process and contacts were maintained throughout the permitting process;"
the fact one of the consulted agencies, the Pennsylvania Fish and Game
Commission, opposed the granting of the permit did "not mean that the
Corps did not give 'full consideration' or 'great weight' to the views
of that agency. It only shows that they gave greater weight to the
views of the ma jority of the agencies and experts which studied the
effects the plant would have on wildlife." Me surmise that even if
the majority of the conservation agencies had opposed the permit, the
Corps might nevertheless have been upheld in granting it unless it were
shown that the Corps bad arbitrarily ignored the majority's position.

A court might infer from a consultation requirement a right of the
consulted agencies to make their own recommendations regarding the
proposed project, and an obligation on the part of the project sponsor
to give consideration to the recommendations. These incidental
obligations are expressed in provisions of some New York statutes
effectuating interstate compacts- For example, article 14, section
14.1, of the Susquehanna River Basin Compact provides that prior to
adopting or amending its comprehensive plan for the development and nse
of ~ster resources in the basin, the Susquehanna River Basin Commission

542. Id 5 662[b! 0.9g2!.

543. 33 CFR f 320.4 c! f982!.

544. Id.

545. Ice Erie AIIi'ace for the Protection of the Ccmstal Corridor v US Army Corps of
E~~, 526 F Supp 1063, 1081 QD Pa 19K!, aff'd, 707 F2d 1392 �d Cir 19N!.

546. Id.
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"shall consult with water users and interested public bodies and public
utilities and shall consider and give due regard to the findings and
recommendat fons of the various agencies of the signatory parties, their
political subdivisions, and interest.ed groups.«54

A reverse consultation provision, requiring development agencies to
consult with the overarching interstate unit, is found in the Delaware
River Basin Compact.

3. The Mandate To Coopmrate or Coordiaate

The legislature frequently directs the state agency, the lower
level agencies, or both to cooperate with each other or coordinate their
efforts to reconcile their differing positions regarding the siting of
proposed state agency pro!ects. Typically, the Delaware River Basin
Compact provides that the Delaware River Basin Commission "shall
cooperate with the appropriate agencies of the signatory parties and
with other public and private agenci.es in the planning and ef fectuation
of a coordinated program of [watershed management I facilities and
project s author ired by" the compact. Some statutes presc r ibe one or
more methods f or ach iev i ng coordination; e.g-, pur suant to the statute
governing the activities under or of the Tri-State Compact and
Interstate Sanitation Commission, by requiring all "state and municipal
departments, co~missions, boards and bodies having to do with the waters
of the state [to[ cooperate with the commission and [toj furnish to the
commission such informat ion as the commission shall request, touching

547. EmrLronmental Conservation Law $ 21-1301 art 14, 3 14 1  NcKinney 1973!. Far
similar provisions, see ala> id $ 21-1011 art 6, $ 63 {%9Hzeey 1973!   ha~ Basin
CamImct!; and id $ 21%701 art 13, $ 13.1  NcF~ 1973! delaware River Basin Camps~!
Cf provtsiore in similar can~ for "consultaticn with water users alai interested public
bodies" prior to adopting plans for water development, omitting recommending and
considera imam provisions, in id $ 21%701 are 3, 5 32  %9Qaney 1973!  Delaware River
Basin ComImct!; and id 3 21-1301 art 3, QD  Sumtueharaa River Basin Compact!  NcK:lnney
1973!; axd in a similar provision substitutizg "advlm with" for "~t« in. id $ 21<15
 NdUnney 1973!, in connection with the adoption of a general plan by the Tri-State
Compact aai Interstate Sanitation ~s&n

54g- Envfrtmaemt.Q Conservation law $ 21%701 art 11, f 1L2  NcKinoey 1973!: Ihe
planning of all pro!sets related to powers delegated to the [Delaware River Basin
Coanaissionj by this cxmImct shall be edettakm in consultation with the ccaasission."

549. Environmental Conservation Law 5 21<701 art 7, $ 7A  %96am~ 1.973}.
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the pollution or the elimination thereof, of the waters of the
district."

The statutory command to coor'dinate may 'be specific in directing
the state agency to take a lead role in the process and in requiring it
to undertake specified activities in carrying out that role. Thus the
Champlain Basin Compact states that the Interstate Commission on the
Lake Champlain Sasin "shall act as a general forum for the problems of
the region..., and to that end shall encourage and implement
channels of communication and coot'dination among those departments and
agencies of the signatory parties and their subdivi.sions as have
significant interest in the sub]ect matters of the Commission' s
activities and make such recommendations to those parties, and those
departments, agencies, and subd.ivisions as map be desirable for the
welfare and orderly development: of the region." In addition, and to
the same end, the commission shall sponsor or encourage the holding of
conferences of concerned local governments, and "promote mutual aid aud
multilateral arrangements between the signatory parties and their
agencies and local governments and their agenc.ies and encourage
interlocal legislation and agreements," and sponsor or encourage the
publication of information bulletins; and ~ma engage in other
specified types of activities, such as the establishing of advisory
committees and assisting in. cooperative planning with federal
agencies.55

The provision for making r'ecommendat fons to the lower level
agencies, such as the one quoted above, is a familiar one. For example,
the Interstate Commission on the Lake Champlain Basin, "acting througb
its Valley Council may recommend standards as guides for planning,
zoning, and other action which will promote balanced development."

The increasing uae of statutory provisions encouraging cooperative
eff or'ts reflects the recognition that many functions and powers are

550. Environmental Conservation Law   21'�01 art 7, $ 7.4  McXinney 1973!.
550. Id 3 21&505  NcIHxeey 1973! Ctsspare the provisions govetnirg the admixd~ttiou af

t'Ammmrvation "shall cooperate with other public snd private agencies haring Goad gala
msnmgrsmnt ~ma" atzl "~ coordirmte the he~opsent, disatmdaation atzl um of aery.
inforsastion m floods and Rood hazards that mmy be available" Ed $ 36<113  NcKirss y
~ 1983! Ard sse the specification af activities the Delaware River Basin Camsdssitmt

cocmUmkion, in id $ 21M�01 art 3, $ 39
 MCirmey 1973!.

551. Id $ 21-1101 art 5, $ 5J. Q%9Urssey 1973!

552. Id subd 53

553. ld subd 5A.

554. Id $ 21-1101, srt 7, 3 72  McKinney 1973!
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shared by, rather than d i.vided among, dif ferent government units. The
"either-or" formula has given way to an invitation to cooperate and
negotiate intergovernmental differences. This is exemplified, in
perhaps its most highly developed form to date, in a statute of
particular relevance to the issues at hand, New York's waterfront
Revitalization and Coastal Resources Act. Section 915 l!, directed to
local governments in connection with the preparation of their programs,
provides:

A local government or taro or more local governments
acting jointly which intends to s~bmit a waterfront
revitalization. program for the purposes of this article is
strongly encouraged ta consul.t, during its preparat.ion,
with other entities that may be affected by its program,
including local governments, county and regional. agencies,
appropriate port authorities, community based groups and
state and federal agencies. On request by the local
government, the secretary [of State! shall take
appropriate action to facili.tate such consultation.

This exhortation is aimed at conflict prevention. The statute goes
on, however, to give the concerned officials specific instructions aimed
at conflict resolution. Section 915�! states that before the Secretary
of State approves a local waterfront revitalization plan or an amendment
to one, he "shall consult with potentially affected state and federal
agencies," and may not approve the program if, upon such consultat ion,
he finds "that there is a conflict with any state or federal
polic.ies." If such a conflict develops "at the request of the local
government or the state or federal agency affected, the secretary shall-
attempt to reconcile and resolve the dif ferences between the submitted
program and such polici.es and shall meet with the local government and
involved state and federal agencies to this end."5 If at the later
stage of implementation of an approved local program, a local government
identifies "potential conflicts" with state agencies, it is required to
"so notify the secretary," who "will confer with the affected state
agency and the local government to modify the proposed action to be
consistent with the local plan." 5

IdeaLly, the use of these mechanisms of conflict avoidance,
negotiation of dif ferences, and intervention of a high state of f icial to
help break impasses should go a long way to resolve sit ing problems of
aquaculturists in areas subject to waterfront revitalization programs.
But whether, or to what exrent, the ideal is realized will depend on the

555. ~ive Law 5 915 l!  McKinney 1982!

556. Id.
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position given to the development of aquaculture in such areas at the
pl.an preparation and plan approval stages', and on the Secretary of
State's attitude towards aquaculture both in those formative stages and
in his participation in the review of particular development proposals
in the Implementation stage.

F. kgricmitmrml Districts

Individual landovners or the state Commissioner of Agricultur'e mnd
Markets may initiate the creation. of agricultural districts in order to
encourage the continued farming of land highly suitable for agricultural
production." The owner or owners of at least 500 acres of land in a
proposed district may initiate the process. Modif ications may be
recommended by affected municipalities, the county planning board, a
county agricultural districting advisory committee and owners of at
least 10I of the area of the proposed district.5 1 Following his reviev
of the proposal, based in part on f indings by the Commissioner of
Environmental Conservation and Secretary of State that the proposal is
consistent with certain state plans, the Commissioner of Agricultural
and Markets may certify its feasibility and refer the matter back to the
county legislature for its approval.

The Commissioner of Agriculture and Markets may himself initiate
the creation of an agriculture district covering at least 2,000 acres of
"predominantly unique and irreplaceable agricultural land." The
procedures he must follow include consultations with and clearances by
various state officials, and consultation and cooperation "with local
elected of ficials, planning bodies, agriculture and agribusiness
interests, community leaders, and other interested groups." In the
process the commissioner is required to "give primary consideration to
local needs and desires, including local soning and planning regulations
as vali as regional and local comprehensive land use plans."

The creation of an agriculture di.strict results in a reduced real
property tax assessment of the affected agricultural lands, the

559. Ag~turs and Madaets Lav Q 301, 3C8  Nc9Xnaey Supp 1983!-

560. Id $ 3Q3.

561. Id.

562. ld.

563. f 30+@!  Nd~g Supp 1983!.

564- Id aubds 1, 2, 4.
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principal inducement for landowner fnitiative. Another benefit to
the farmers in these districts ie a measure of relief from local land
use restrictions or otber local regulatory measures. Sectfon 305 f! of
the Agriculture and Markets Law provides: "No local government shall
exercise any of its powers to enact local laws or ordinances wfthfn an
agricultural district in a manner which would unreasonably restrict or
r egulate farm structures or farm ing practf.ces in contravention of the
purposes of the act unless such restrictions or regulations bear a
direct relationship to the public health or safety-" The net effect
would be to constrain municipalities from imposing restrictions on
farming to achieve purely aesthetic ob]ect ives.

565. Id mlxl 2.

566. 3 305 �%9Hxmey supp 1983!.

567. Id.



VIII. Salary of Issues

The principal issues in the regulation of aquaculture siting in New
York pose questions whether existing state laws governing the protection
of navigation need to be altered to support an aggressive state policy
of promoting aquaculture, In view of  a! uncertainties regarding the
application and scope of the exemption of tidewaters of Nassau and
Suffolk counties from state control under the Navigation Law;  b! the
fact that various regulations of activities in state waters generally
have been aimed at trad it I onal wat er uses possibly inh ib i ting var ious
forms of aquaculture 'by accident rather than by design;  c! the lack of
clear legislative delineation of state and local spheres of control over
shellfishing or other types of aquaculture in various waters  ia
addition to the problems derived from the tidewaters exception!; and  d!
a lack of clear Judicial or legislative enunciation of the extent, if
any, of municipal zoning authority over aquaculture operations in state
waters or waters of the Gardiner's and Peconic bays ceded to Suffolk
county.

k. The Tidewmters Exception in the Navigation Law

The tidewaters of Nassau and Suffolk counties are not included in
the "navigable waters" sub]ect to state regulation under various
provisions of the Navigation Law'. Although the term "tidewaters is
generally construed as meaning those waters sub!ect to the ebb and flow
of the tide of seawaters, the meaning of the ter.m as used in the
Navigation Law is not always clear. For the general purposes -of
separating the state from Nassau and Suf folk county regulatory
Jurisdiction the "tidewaters" test may. be as workable as any other.
However, for particular purposes, such as for the purpose of marking out
authority to regulate aquaculture siting, a more precise and more easily
discerned Jurisdictional boundary line might be drawn.

In any case we suggest that the "tidewaters" exception in the
Navigation Law be re-examined in the light of policies of the state
towards the promotion of aquaculture. The history of statutory changes
leading to the exi.sting tidewaters formulation indicates that the
central issue before the legislarure has been whether the state or locM
governments should regulate boating in navigable waters. An allocation
of powers for regulating boating may or may not be appropriate for. the
regulation  and, as a corollary! the development of aquaculture. The
state might vent to retain a greater or lesser degree of control over
aquaculture than over the operation of small motorboats.

If the existing tidewaters exception is retained, ambiguities in
its applicability in particular situations  e.g., as applied to the
buildi.ng of docks or placement of f ill or excavat ion!, stemming from
cross-referencing to various provisions of the Environmental
Conservation Law, should be cleared up.

The revision of the Navigation Law to serve the cause of
aquaculture promotion might take dif ferent forms if incidental t.o the
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establishing of a new, separate system for siting aquaculture faciLities
cutting across a number of statutes.

I- Restrictions on Construction, Excavation, Impemdmsnt,
Pill, or Operation of Vessels in Navigahle Waters

Various provisions of the Navigation Law and Environmental
Conservation Law affecting activities in waters of the state potentially
detrimental to nav igat ion or water quality need to be reconciled. They
pose problems of interpretation for persons proposing traditional types
of improvements, such as the construction of docks, and even more
diff icult problems for those contemplating aquaculture ventures.

The existing state restraints on the use of state waters have not
been directed to the buildi.ng or placement of aquacu1.ture facilities,
except in connection with the regulation of various shellfishing
activities. This poses special probLems of applying to aquaculture
various statutory provisions relating to types of structures or floating
objects described in general terms.

A more fundamental issue, however, is whether some of these laws,
aimed at curbing abuses from traditional water located activities,
should apply at all, or at least should be modif ied in their
appli cat ion, to aquaculture.

C- The AU.ocation of Theme Regulatory Powers
Between the Stake amd Locml Governments

Some of the same problems are raised in the deLegations of the
regulatory authority to local governments. Overlaid on these problems
are  I! the technical one of measuring the extent of local authority in
given situations, in view of ambiguities in the applicable statutes on
the subject, or uncertain application of common law state preemption
doctrines; and �! the policy issue -- to what extent should local
governments be authorized to regulate various activities relating to
aquaculture siting. The state legislature has formulated and from time
to time revised pol.icies for marking out state and muni.cipai spheres of
int crest in the management of the shell f i ah ing industry. Those 1 ines
are not always clearly drawn, as for example between the authority of
state agencies and the authority of Suffolk county and one or more of
its towns in controlling shellfishing in Gardiner's and the Peconic
bays. Xn any case, the issues remain, whether century old f ormulas
relating to shellfish cultivation are relevant to today's shellfish
industry, and even if they are, whether the same jurisdictional lines
should be drawn in respect of finfish aquaculture.

D. kcpaaeultmr e amd Meaicipal Zonimg

There is very little New York case law on the question whether
underwater or shoreland owned by the state or a municipality, being used
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in a private aquaculture operation under a lease, easement or license,
is subject to zoning regulations. And that law has not produced
definitive, easily understood rules To some extent the courts have
clouded the picture by confusing the issue of local zoning power with
the Nassau and Suffolk counties tidewaters exemption or with the factor
of town ownership of underwater lands based on colonial patents. Even
where those complicating factors are not present, the New York courts in
enunciating general principles pertinent to the aquaculture issue are
apt to invoke ritualistic distinctions or concepts, such as the
governmental-proprietary distinction, or superior sovereign test,
subject to varying Interpretat fons at best, and at worst having lit tie
or no relevance to the underlying policy issues.

In addition, the courts and commentators sometimes fail to relate
their analyses of the issue to distinctions between direct governmental
uses of land, the activities of private lessees of government land, and
the performance by private parties of public benefit functions on their
own lands; and on other occasions fail to recognize concepts common to
the different situations.

In respect of several types of governmental or governmentally
sponsored activities the state legislature has expressly declared itself
on the question of susceptibility to local zoning regulations. It has
done so by subjecting to local controls the use of some types of
interests in state lands leased or granted to individuals under the
Public Lands Law. However, particularly as they may be applied to
aquaculture, these provisions leave gapa, or are ambiguous; Specific
legislative treatment of the zoning immunity issue with respect to
aquaculture uses would appear to be a preferred solution to the problem.
If such legislation were contemplated, some ideas might be stimulated by
an examination of techniques used by the New York legislature in
analogous situations. Some of these techniques are mentioned in part
VII o f this report.

IX. Rec~mdat iona

1- Me do not favor leaving zoning law in its present uncertain
state, subjecting aquaculturists to potential litigation costs, the
vagaries of the existing, spotty legislative treatment of the subject,
or to the uncertainties of judicial rulings.

2. We do not recommend the complete relinquishment of state
control over the siting of aquaculture facilities. The state has too
great an interest in the promotion of aquaculture to leave the
locational oecisions entirely to local interests, frequently narrowed to
the interests of the Immediate neighbors. Yet as a political rnatter, it
would probably be impossible for the legislature to enact a sweeping
legislative prohibition against municipal interference with the siting
of aquaculture facilit ies, if desired.

3 'Ihe siting of aquaculture facilities might be singled out
special statutory treatment, creating procedures similar to those
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governing the siting of certain public utility installations. The
procedures could vest the final decision in a state administrative
agency or official, but only after the affected municipality has been
given an opportunity to participate in the process and express its
views.  The authority of the State Commissioner of Agriculture and
Markets to create agricultural districts may be compared here-! Closer,
however, to the public utility siting procedure, and that governing
locational decisions of the IJrban Development Corporation, the state
agency might be required to adhere to local land use regulations unless,
under particular circumstances, he f inds that they unreasonably hinder
achievement of the state' s objectives. Ve would. not endorse the
alternative of a state agency override of local ob!ections to a proposed
aquaculture site simply by means of an extraordinary majority vote of
the state agency  if it were a board or commission!, as in the case of
the New York Urban Development Corporation.

4- A technique Inviting negotiati.on of aquaculture si.ting disputes
- is preferable to take it or leave it approaches. However, the technique
must provide some method for breaking an impasse in the negotiations.
This is done in the elaborate scheme for reconciling the placement of
residential care f aci l. it ies vith zoning restrictions. I f, af ter
completing a sequence of actions, the parties cannot agree on the
selection of one of proposed alternative sites, a state official. renders
a decision on the matter. The system would seers to have limited utility
for aquaculture siting, if ve are correct i.n our assumption that the
shores of New York's coastal corn~unities are not apt to yield viable
alternatives for the aquaculturist- However, rhe statutory prescription
of a formal procedure for negotiating the conditions for occupying a
proposed site for aquaculture facilities may be desirable, though that
kind of negotiation normally takes place on an informal basis anyway.
The Waterfront Revitalization and Coastal Resources Act, to the extent
it does not already govern aquaculture siting in designated areas, may
be a pre f erred model; though it is not clear whether the role of the
Secretary of State in resolving Intergovernmental conflicts under the
Act is as much that of a mediator as an arbitrator.

Nore direct state intervention in local land use planning is
seen where environmentally sensitive areas require special treatment,
lest their resources be destroyed by municipally approved urban
development. The Tidal Wetlands Act, Freshwater Wetlands Act, Coastal
Erosion Hazard Areas law, and flood. plain contr'ol provisions exemplify
the approach. If areas for specif ic types of aquaculture or aquaculture
operations, such as underwater lands suitable for shellfish cultivation
or shorelands needed for ancillary facilities, require similar
protection, alternative methods might be considered to achieve it. One
would provide a state takeover of the r'egulatory authority- An
appropriate state agency would first Mentify and map the areas to be
protected, then require state permits for development in the areas,
based on criteria designed to accord primacy to aquaculture uses.
Ideally, the assumption by the state of this responsibility, or state
intervention by other means mentioned below, would be based on the land
use element of a previously sanctioned state or regional aquaculture
development plan.
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6. The concerned state agency could identify and map the areas;
place the initial regulatory responsibility on towns and villages  and,
less likely, cities! for protecting them with appropriate land use
regulations; upon default of the lower level units, give the county the
option of assuming the responsibility; and upon default by the county,
directly promulgate and enforce the protective regulations.

7. Local governments might retain their land use control powers,
but be required to submit zoning classifications or r eclassificationm
and use standards affecting the mapped aquaculture areas to a state
agency for review and approval. The statute would prescribe criteria
for decisions of the review agency. The criteria might be general in
nature, e.g., permitting an override of local restrict iona that are
unreasonable in view of the state's policy of pro~oting aquaculture. Or
the statute might list specific factors to be taken into account in the
review process  e.g., as in the provisions for county referral of
certain city, town or village land use regulations!. Or the criteria
could be embodied in minimum standards the state agency might be
required to formulate.

8. The analogy of the agricultural district is imperfect because
the protected. farmlands are already in private ownership, and embrace
relatively large areas. Aquaculture is more apt to be pursued on land
owned and leased out by the state or a town, and to cover smaller
parcel.s  except, perhaps, for seaweed farming on a large scale, which
would probably take place beyond the reach of local zoning ordinances!.
To the extent the underlying title to the lands is in the state, the
state has easier and more d.irect means of controlling their use; and the
state's interest in policing restrictive practices of the towns could
probably be served without the need for elaborate distr'icting
procedures. However, the agriculture district law haa at least one
feature worth considering in this context. Usually the state
establishes its own development standards as minimums to protect
neighboring areas from the deleterious ef fects of nuisance generating
land uses, such as hazardous waste disposal. In reverse, as is done in
the agricultural district law, the state might lay down raaximnm
restrictions that might be placed on the selection and use of si.tes for
aquaculture, generally restrictions in the name of public health and
saf ety. This would Limit the municipal prerogative of banning
aquaculture in the name of aesthetics-

9. The county rould be substituted for the state as the oversighc
agency in adapting some of the techniques mentioned above. However,
county governing bodies, made up of members whose attitudes tend to
reflect the special interests of the cities, towns or villages of their
constituencies in decisionmaking, may be less inclined than state
officers to give due weight to state aquaculture policies in making or'
influencing siting decisions.

LO- Should the state assume a significant role in aquaculture
siting, we would expect to find the enabling legislation replete with
commands, or at. Least authority, to cooperate with local governments
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En addition, following the style of various existing statutes, the
concerned state agency cauld be given a lead role in efforts to
coordinate aquaculture development with decisions addressing the demands
of competing land consumers. Again, the Waterfront RevltaIlzation and
Coastal Resources Act points the way.

ll. At the very least, the state legislature should go on record
with a strong, detailed statement of the i.mportance of aquaculture
development to the economy of the state, explic itly or impliedly
requiring local governments snd state agencies to give weight to that
state policy in making decisions affecting the siting of aquaculture
f scil it ies and operations.
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CateRoriea amd Sebcategoriea of State Reatraiata oa
hqoan6tora, Reviewod ia the Fiaal Report of the Oaitef States
Fish aad Wildlife Service, Aquaculture im the Uaited Statea:
Reyahatory Caastraiata IV-3 � IV% �981!

As a quick reference tool, preceding each state's laws affecting aquaculture as
compiled in the Directory is a sunInary chart containing the title of the law,
i'ts legal citation, and a shorthand description of the nature of the law.

To avoid duplication of' effort, and in view of the detail already provided
in the State Directory, the following analysis offers only highlights of the
regulatory framework generally applicable to all of the states su~eyed. Re-
flecting the statement of work under which this study was performed, of the 32
states surveyed the original B remain the focus and are given the closest
sc ruti ny.

In an effort to bring some conceptual order to the diverse body of laws
and regulations that impact aquaculturists at the state level, certain descrip-
tive categories of regulation were selected and superimposed on the research
results. Each state's laws, therefore, were compiled under the following
ca tego ri es:
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Alabama
Alaska
Arkansas

Cal i forni a
Col or ado
Del aware

Georgi a
Louisi ana

o Species management

o Water management

o Land management

o Heal th and Safety

0 Pol lution contI ol

o Comme ce and Labor

Maryl and
Massachusetts
Mi chi gan
Mi ssouri
New Jersey
New Mexico
New York
North Cannoli n a

Ok 1 ahoma
Pennsylvania
Rhode Island
South Carolina
Tennessee
Twas

Washington
west virginia



Species Management -- Heading up the list of statutes in this category are
ose aut orizsng fish and fisheries management agencies in the various states-,'

The titles vary widely as do the responsible state agencies  e.g., California-
Fish and Garne Commission; Florida - Department of Natural Resources; Maine�
Department of Marine Resources!- Generally, fr orrr 3-6 major agencies, depart-
ments, or commissions play a key role in aquaculture in each state. In rela-
tively few states are there adequate and effective aquaculture assistance
programs that seek to coordinate all state agency functions and respansibili tie
as they relate to aquaculture.

A list of the types of activities and programs that typically come under
scrutiny by the responsible fish and fisheries management agency would include:

o Exotic speci es and egg importation

o Aquaculture leases

o Corlnercial f isheries research

o F i s hery ha rves ti ng

a Species management

o Endangered species

o Aquatic plants

o i.icenslng of hatcheries

o Fishery conservation

Mater Mana ement � State ~ater management regulations faci ng fish farmers
are extreme y complex and diverse. Depending on the water resource tapped,
aquaculturists confront a sizable body of law on water rights and riparia~
ownership. They rrmst contend wi th proscriptions on the use of public waters,
competition and protection from other water uses, and also may be subject to
numerous federa'l and local water management programs. Again, the types of
activities and programs that typically have restrictions placed around them by
state law include:

o Fishway construction

o Dams and reservoirs

o Navigational improvements

o Dredging and filling - marine and inland waters

o Ha rbor roanagement

o Nil d and sceni c ri vers

o Aquaculture facility construction



o Boating management

o Miner a'l s mi ni ng

o Es tua ri es management

o Groundwater management

o Watershed protection

o Lake management

o Brooks/Creek management

o River authorities

o Boundary waters

Land Management -- Siting aquaculture facilities on suitable land is a signifi-

land use policies co~verge in programs such as coastal zone management and
wetlands preservation and in the use of intertidal and submerged lands.

The aquaculture entrepreneur is sometimes faced with the reality that land
use planning at the state level frequently f'avors established public. uses or
private uses that generate maximum tax revenues. Strong competition for coastal
lands, for example, is likely to come fram private housing and industrial
developments, from public, or from recreation development interests.

The types of state statutes that impinge on aquaculture development in
this area typically will include:

o Coastal zone management

o Submerged lands management

o Wetlands management

o Industrial /power plant si ting

o Fl oodplain management

o Zoning

o Regional planning schemes

o Dredging and filling

o Wil derness preservation



o Forest management

o Game preserves

o Eminent donrain

o Agricultural land use

o Recreation devel opnlent/man agentent

o Saf 1 conservation

o Public lands

o Mineral leases

He lth d S f t -- Public health restrictions on the production and sale 0+
p ducts exist in every state. These laws principally protect.

consumers against unsafe or unwholesome food products. They also dfrectly
impact on fish farmers in several ways including where and how they do busirres.
For example, the Vf rginia State kealth Commission is authorized to examine ah 1
fish and shellfish withirr the state, to inspect their natural environment as
well as any facftf ties engaged in their handling, to condemn polluted areas,
and to regulate imports of fish and shellfish into the state-

State authorities also heavily regulate fish processing plants, from ap-
proval of water supplies to plant design to plant operations. Typical of the
health and safety concerns addressed by statute are:

o Plant design and construction

o Import restrictions

o guar antine

o Commercf al feeds

o Of sease control

o Food and drug regulation

o Sani tat f on

o Processing restrfctions

o tnspectfon and grading

o Occupational health and safety



Pollution Control -- Pollution affects the fish farmer as a threat to crops
and as a by-product of aquaculture operations themselves. Among state statutes
controlling water pollution is, for example, Idaho's Mater Pollution Abatement
1aw which establishes water quality standards to preserve the state's water
for a variety of' uses including fish culture.

Aquaculture operations themselves are sources of pollution. Jn addition
to federal laws regulating wastewater effluent, many states have established
pollution control standards to regulate waste products from pond or raceway
cultures. Typical of these is a Maine statute entitled "Protection and Improve-
ment of Waters - Water Improvement Commission - Tidal or Marine Waters" which
sets standards for various water uses.

Other pollution control topics typically addressed by statute include:

o Water poll ution  classification of waters; bacteriological
standards; chemical standards, industrial wastes, sewage
disposal!

o Liquid waste management

o Solid waste management

o Hazardous waste management

o Toxic substances control

o Air pollution control

Commerce and Labor -- Numerous commercial and financia1 regulations affect
the ormat>on and continued vi abi lity of aquacuItura1 enterprises just as
they would any other business. On the other hand, some state laws specif'ical ly
address the needs of aquaculturists, for example, Mississippi's 'Cooperative
Aquatic Products Marketing Law." This act authorizes the formation of nonprofit
co-ops for the purpose of growing, breeding, harvesting, handling, processing.
shipping, marketing, or selling aquatic products.

Some state workers' compensation statutes such as those in Florida and Wis-
consin expressly include fish farming in their exemption of agricultural labor.



Topics addressed by state statute under the coamercial and labor umbrella
include:

o Aquaculture/agricultural assistance and loan programs

o Crap insurance

o Marketing associations

o Fish product pricing

o Wholesale and retail 1icenses

o Board 1aws  to acquire hatcheries, fishwaysj

o Taxation

o Blue Sky investment protection

o Economic development
+

a Po11ut ion contro1 f inancing

o Employment regu1ati ons


