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Beneficial Use of

Dredged Material: To
What Extent Do States

Have a Voice?

Abstract

Dredged material is a resource that can be used for coastal restoration. Legal issues
regardingthe Coastal Zone Management Act and beneficial use of dredged material in
Louisiana are analyzed, with a focus on the Corps of Engineers' Federal Standard
regulation, the consistency provision ofthe Coastal Zone Management Act and

Louisiana's coastal zone management program. Tension exists between the three. The
Federal Standard regulation requires the Corps of Engineers, which is responsible for the
construction and maintenance of federal navigation channels, to dispose ofdredged
material in the least costly manner consistentwith sound engineering principlesand
federal environmental laws, while the Coastal Zone Management Act's consistency
provisionrequires the Corps to be consistentto the maximum extent practicable with a
state's federally approvedcoastal management program. Louisiana's coastal
management program requires beneficial use of dredged material in some instances, but
the Federal Standard sometimes prohibits this use due to cost unless the statecan find
funding to pay for part of it. This project explores how federal and state agencies can
work together, andsuggests changes to law and policy, to encourage morebeneficial use.



Beneficial Use of Dredged Material: To What Extent Do States Have a
Voice?

Executive Summary

Coastal erosion in the United States, particularly in Louisiana, is an issue we
continually struggle to resolve. Land loss also means loss of various functions and values
associated with wetlands, such as commercial fisheries, recreational fishing and hunting,
water quality, flood control and habitats for humans and threatened and endangered
species. The Coastal Wetlands Planning, Protection and Restoration Act (CWPPRA) has
been implemented to address coastal land loss in Louisiana, but it is not the only
mechanism through which coastal restorationcan be accomplished, and indeed, as
currently constructed, CWPPRA by itself cannot restore Louisiana. Another component
in Louisiana's coastal restoration efforts is beneficial use of dredged material to rebuild

^wetlands. Coastal restoration and specifically the beneficial use of dredged material is
tncouraged by the Coastal Zone Management Act (CZMA), the policy ofwhich isto
foster wise and properuse of America's naturalresources and to restore coastal areas.
The CZMA consistency provision allows states with federally approved coastal
management plans to review federal actions, such as Corps navigation projects, and
require consistency of those actions with the enforceable policies of state coastal
management plans, giving states a voice in deciding how federal projects will affect their
coastal resources.

Millions of cubic yards of sediment are dredged from Louisiana waters each year
by the U.S. Army Corps of Engineers conducting federal navigation and maintenance
projects. A large amount ofdredged material could be used to restore Louisiana's eroded
coastal areas, but often is not because of costs that exceed the Corps' Federal Standard
regulation.

The Corps maintains that the application of the Federal Standard in planning the
construction and maintenance of navigation channels means that it must dispose of
dredged material in the least costly manner consistent with sound engineering principles
and environmental laws. However, Louisiana's coastal management plan (CMP) requires
beneficial use of dredged material in certain instances, and pursuant to the CZMA the
state requires the Corps navigation projects be consistent to the maximum extent
practicable with its CMP. The Corps claims that its navigation projects are consistent to
the maximum extent practicable because beneficial use options that cost more than the
Corps' base plan's least cost amount are prohibited by the Federal Standard. Thus, there
is tension between the Federal Standard and Louisiana's coastal management plan - the
Corps' Federal Standard regulation requires disposal of dredged material in the least
costly manner, which many times precludes beneficial use, while the state's coastal
management plan requires beneficial use in some instances. Can these roadblocks be
cleared to allow for more beneficial use projects? If so, how might federal and state



actors efficiently clear them and work together to devise creative solutions to the state's
coastal erosion issue? The conclusions of this study are:

• Researchhas shown that there is no clearCongressional statement on the Federal
Standard/CZMA Consistency issue, andthere is no specific Congressional
mandate for the development ofthe Federal Standard. Moreover, this issue has
not yet been litigated. Therefore, a directive from Congress on this issue would
resolve the impasse between'the Corps and Louisiana.

• Congress has made clear that the Ocean Dumping Act (ODA), which preempts
stricter state laws does not preempt federal consistency requirements in a state
CMP regarding ocean disposal of dredged material. Therefore, the Corps is
subject to a state's federal consistency requirements when conducting ODA-
related activities.

• The Clean Water Act's (CWA) Section 404(b)(1) Guidelines, developed by the
U.S. Environmental Protection Agency, discourages the deposit of dredged
material into waters of the U.S. that result in adverse effects on aquatic
ecosystems. The Guidelines are to be consulted when preparing an

% Environmental Impact Statement to inform Congress of the effects of projects it
authorizes and in the development ofthe Federal Standard. Louisiana currently
does not have a close working relationship with EPA Region Six with regardto
beneficial use issues and would benefit from closer coordination. If EPA was

aware of problems a projectwould pose to Louisiana'seroding coast, then the
Environmental Impact Statements it coordinates might favorbeneficial use as a
reasonable alternative. Moreover, application of the 404(b)(1) Guidelines in the
context of Louisiana's ecological and economic losses from erosioncould affect
the calculation of the Federal Standard to make beneficial use fit more easily
within it.

• Under the CZMA, states areallowed to requestmediation through NOAA's
Office ofOcean and Coastal Resource Managementor bring a legal challenge for
allegednoncompliance with the CZMA consistency provisionsby a federal
agency.

• The CZMA grants authority to the states to require consistency with enforceable
policies of their federal approved coastal management plans, meaningthat states
are exercisingtheir federally granted authority to apply federal law. The
partnership between the federal government andstates that participate in the
federal coastal zone management program is a contract under which part of the
consideration receivedby these states is their federal consistency authority. A
state does not have absolute veto power over federal activities, but disallowing
Louisiana to require consistencywith the beneficial use guidelines in its CMP
because of limitations imposed by the Federal Standard would be an abridgement
of the federal/state contract.

• Coastal Zone Management officials from the state agencies in Louisiana,
California, Florida andWashington State agree that the Corpsdoes not have the
authority to use the Federal Standard to override the beneficial use requirements
of their coastal management plans, but none ofthese states has opted to use its
authority to deny consistencyto Corps navigation projects, preferring rather to



fund these projects with state money or work with their respective Corps Districts
andEPA Regionsto encourage beneficial use.
Changes incurrent state and federal law and policy could lead tomore beneficial
use of dredged material:

o Louisiana should develop a record of denying consistency to projects that
violate its beneficial use guidelines because of the Corps' application of
the Federal Standard,

o Louisiana should amend its coastal management plan to strengthen its
consistency procedures.

o Louisiana could elect to set aside more funds to cover the incremental cost
of beneficial use projects abovethe least-cost optionof the Federal
Standard,

o Congress shouldrevise the Corps' appropriations process regarding
navigation projects to increase the availability of funds for beneficial use
and articulate a national beneficial use policy to educate the nation about
its cost and benefits.

o The New Orleans District of the Corps should make an effort to
contemplatebeneficial use at the earliest practicable project planning stage
and write beneficial use into their base plans,

o Congress could amend the CZMA to further strengthen the consistency
provision to make it clear that consistency is not subservient to the Federal
Standard,

o Congress should fund the Louisiana Coastal Restoration Study, which
addresses beneficial use and recommends more funding for this type of
project,

o Congress and the President should heed to recommendations of the U.S.
Ocean Commission to adopt regional and ecosystem-based approaches to
sediment management for civil works projects, to modify existing Corps
authorities to achieve this goal and to ensure that selection of the least-cost
option per the Federal Standard accounts for the full range of costs and
benefits for options to reuse dredged material and other disposal methods.



Section 1.0

Introduction

Coastal erosion in the UnitedStates, particularly in Louisiana, is an issuewe
continually struggle to resolve. Within the last fifty years, Louisiana's coastal land loss
has averaged forty square miles perryear, with the estimatedrate in the 1990sbetween
twenty-five and thirty-five square miles per year.1 Natural processes such as subsidence,
sea level rise and storms in conjunction with human actions have affected the rate of
loss.2 Collapse ofLouisiana's wetlands system threatens the productivity ofthe state
coastal ecosystems, the economic viability of industry, including a major portion of
energy production from the Gulfof Mexico, and public safety.3 Land loss also means
loss of various functions and values associated with wetlands, such as commercial
fisheries, recreational fishing and hunting, water quality, flood control and habitats for
threatened and endangered species.4 Coastal planning efforts to lessen the effects of land
already lost and to prevent further land loss have been implemented, namely the Federal

dpoastal Wetlands Planning, Protection and Restoration Act(CWPPRA) inpartnership
with Louisiana.5 Since the passage of CWPPRA, hundreds of millions of dollars have
been allocatedto prevent further loss, and the separately funded Caernarvonand Davis
Pond freshwater diversion projects are also likely to improve coastal wetlands.6

However, CWPPRA is not the only mechanism through which coastal restoration
canbe accomplished, andindeed, ascurrently constructed, CWPPRA by itself cannot
restore coastal Louisiana. Another tool that Louisiana could and should use is the
Coastal Zone Management Act (CZMA). One of the directives of the CZMA is to foster
wise and proper use ofAmerica's natural resources and to restore coastal areas.
Beneficial use of dredged material canhelp accomplish this directive. Dredged material
is sediment excavated from inland or ocean waters, which is often deposited on uplands
or in ocean waters. Waterways, ports and harbors must be dredged each year to maintain
the nation'snavigation channels for commercial, security andrecreational purposes.
While state and local governments, in addition to thenation, benefiteconomically from
maintained navigation channels, the environmental impacts of dredging and dredged
material is largelyborne by the communities near them.

1 LouisianaCoastal Wetlands Conservationand Restoration Task Force and the Wetlands Conservation
andRestoration Authority andLouisiana Department ofNatural Resources, Coast 2050: Toward a
Sustainable Coastal Louisiana 161 (1998).
2 Id.
3 Id.
4 Id.
5 Id. SeealsoLa.R.S. § 49:213 et seq.
6 Id.
7 See 16 U.S.C.A. §1452.



1.1 The Issue

Dredged material sometimes can beused tobenefit theenvironment. Beneficial
use of dredged material is aconstructive alternative to disposing of thematerial as waste.
Beneficial uses include, but are not limited to, habitat development, beach nourishment,
shoreline protection, and fisheries improvement. Beneficial use also is one of the
principles of the National Dredging Policy set forth by the Interagency Working Group
onthe Dredging Process in its Report to the Secretary of Transportation in 1994, "The
Dredging Process in theUnited States: An Action Plan for Improvement":

Dredged material is aresource, and environmentally sound beneficial use of
dredged material for such projects as wetland creation, beach nourishment, and
development projectsmust be encouraged.

Financial considerations, logistics, i.e., biological, engineering, property rights issues and
seemingly conflicting laws are oftenroadblocks to beneficial use. Can theseroadblocks
be cleared to allow for more beneficial use projects? If so, how might federal and state

%ctors efficiently clear them andwork together to devise creative solutions to the state's
coastal erosion issue?

The pressing issue is notwhether states have avoice in deciding whether dredged
material is beneficially used, clearly they do. The CZMA established amechanism for
federal-state cooperation in the management and useof ournation's coastal zones in the
statute's consistency provision.9 CZMA consistency requires that "each federal agency
activity withinoroutside the coastal zonethat affects any land orwater use ornatural
resource shall be carried out in a manner which is consistent to the maximum extent
practicable with the enforceable policies ofapproved state management programs."10
The morerelevant question is how much of a voice states have under their CZMA
authority in light of the Federal Standard. The Federal Standard is aregulation that
requires theU.S. Army Corps of Engineers (Corps) to dispose of dredged material in the
least costlymanner consistent with sound engineering principles and environmental
standards andcriteria set forth by Section404(b)(1) of the CleanWater Act (CWA) and
the Marine Protection, Research, and Sanctuaries Act (the Ocean Dumping Act).11
Although the Corps beneficially uses dredged material when it is both economically and
practically feasible for themto do so, and has beneficially used dredged material to create
over 16,000 acres of wetlands since 1985,12 they often deny Louisiana's requests for
beneficial use it exceedsthe base plan (or least cost plan) of a navigation project unless

8 Interagency Working Group on the Dredging Process, The Dredging Process in the United States: An
Action Plan for Improvement, A Report to theSecretary of Transportation, Section 4.0 "National Dredging
Policy" (December 1994), available at http://www.epa.gov/owow/oceans/ndt/report.html.
9 16U.S.C.A§ 1456(c).
10 Id.
11 See 33 C.F.R. § 335.7. Seealso33 C.F.R. § 335.4.
12 U.S. Army Corps of Engineers, Louisiana Coastal AreaEcosystem Restoration Study Main Report,
Volume 1, November 2004 at MR-63.



the state can find funding to pay for the cost above the least cost plan.13 However, even
when the state is willing to cost share for beneficial use projects, other factors often
prevent it.14 The state has the authority through the CZMA to disagree with federal
agency consistency determinations for navigation projects it deems inconsistent with its
federally approved coastal management plan, which contains beneficial use guidelines.15
So far, Louisiana has chosen not to exercise its CZMA consistency authority to require
beneficial use of material from navigation projects in part because denial of consistency
could halt projects temporarily or permanently if the Corps opted to not construct or
maintain a navigation projectbecausethe extra cost of beneficial use would exceed the
Federal Standard, delaying or cancelingnavigationprojects could cost the state
economically.16 Financial costs associated with beneficial use projects, particularly in
Louisiana wheretransportation of dredged material canbe expensive, andproperty rights
issues that may prohibitdisposal on or nearprivateproperty, also cannot be ignored.
These issues present a challenge andrequire careful andconsidered discussionto assure
that funding is available to the Corps andthe states to develop beneficialuse projects, and
the federal government is cognizant of the importance ofusing dredged material
beneficially when the opportunity arises.

%

Louisiana would like to see more beneficial use ofdredged material for coastal
restoration, andthe state's coastal management planrequires it in many instances. On the
other hand, the Corps insists it must follow the Federal Standard to make practical
decisions regarding navigation projects. Therefore, the friction betweenthe Federal
Standard andthe CZMA's consistency provision needs resolution. How states and the
federal government reconcile the Federal Standard/CZMA consistency conflict will affect
how well a state can influence federal activities to comply with its coastal zone
management beneficial use goals.

This report will shed light onthe tension between the Federal Standard and
CZMA consistency by analyzing relevant lawsand regulations affectingbeneficial use
and exploring avenues for strengthening the argument for it. Therewill be instances
when, for technicalreasons, dredged material cannot be used beneficially. However,
when beneficial use is possible, it could be animportant component in restoring the
nation's,particularly Louisiana's, eroding coastlines and should be given more
consideration than it has received in the past. The questionis how the needs of
maintaining navigable waterways for commerce and security canbe addressed while
protecting the coastal and marine environments. Thereport also will suggest revisions to
laws, regulations and policy in order to encourage morebeneficial use projects.

13 Interviews with Greg DuCote, Louisiana Department ofNatural Resources, Coastal Management
Division (October 13,2004)andGeorge Boddie, Louisiana Department of Natural Resources, Coastal
Restoration Division (December 15,2004).
14 Id.
15 LA. ADMIN. CODE Title 43, § 7:707.
16 Interview with Greg DuCote, Louisiana Department ofNatural Resources, Coastal Management
Division (October 13,2004).



Section 2.0

Technical Aspects Of Beneficial Use

Beneficial useof dredged material is a constructive alternative to disposing of
dredged material aswaste, but technical issues, such ascontaminant status of
sediment, and dredging technology canrenderbeneficial use infeasible in some
instances.

2.1 Definition ofBeneficial Use

There are three categories of beneficial use options: engineered uses,
agricultural/product uses and environmental enhancements.17 Engineered uses include
land creation, land improvement, berm creation, capping, beach nourishment, shore
protection and replacement fill.18 Agricultural/product uses include construction
materials, aquaculture and topsoil.19 Environmental enhancement uses include wildlife

ijiabitats, fisheries improvements and wetland restoration.20 The type of material dredged
is a major factor in determining its potential beneficial use. Contamination of sediments
is another area ofconcern. One type of material can be best suited for engineereduse,
while another can be best suited for agricultural use or environmental enhancement. For
instance, gravel and sandhavea variety of potential engineered uses, from shore
protection and land creation tobeach nourishment and capping, whereas silt/soft clay is
better suited to agricultural use and environmental enhancement.21

The federal government workswith stateand local governments, privateentitiesand
semi-private entities, e.g., port authorities, during the dredged material disposal process.
The Corps, the federal agency responsible for maintaining the nation's navigable
waterways, issues permits to persons and other agencies for disposal of dredged material,
while the U.S. Environmental Protection Agency (EPA) establishes permitting guidelines
via the CWA. The EPA has veto power over Corps permit decisions if the CWA's
Section 404(b)(1) Guidelines are not followed.22 The 404(b)(1) Guidelines are also used
in developing an Environmental ImpactStatement (EIS) for a Congressionally authorized
project. WhenCongress authorizes a Corpsprojectbasedon an EIS, the Corps is exempt
from Section404 permit requirements. For ocean disposal of dredged material,EPA also
recommends areas for designation as ocean disposal sites and develops criteria related to
the effects ofocean disposal for evaluatingpermit applications and site management
plans in conjunction with the Corps,23 while the Corps is the permitting authority for

17 U.S. Army Corps ofEngineers and U.S. Environmental Protection Agency, Beneficial Uses ofDredged
Material,available at http://www.wes.annv.mil/el/dotsfoudmfoudm.html (accessed April 21,2004).
18 Id.
19 Id
20 Id.
21 U.S. Army Corps ofEngineers and U.S. Environmental Protection Agency, Dredged Material Sediment
Types,available at http://www.wes.armv.mil/el/dots/budm/tvpes.html (accessedApril 21,2004).
22 33 U.S.C. § 1344(c).
23 See 33 U.S.C. §1412.



ocean disposal of dredged material, subject to EPA concurrence and use of ocean
disposal criteria developed by the EPA.

2.2 Technical Analysis of Dredged Material

The decision process to determinewhetherto beneficially use dredgedmaterial or to
dispose of it as waste involves determining the contaminant status of the materials,
selecting a site, technical feasibility, environmental acceptability, cost-benefit analysis
and resolution of legal issues.

Analyzing the contaminant status is an important step in the decision process because
the characteristics of dredged materiaTdetermine whether it can be used beneficially and,
if so, the best possible uses. The Corps determines the contaminant status ofdredged
material by making analyses of the material's physical, engineering and chemical
characteristics.25 Tests of soil properties include grain size, plasticity, water retention and
permeability and organic content determinations.26 Engineering tests include
compaction, consolidation and shear strength.27 Engineering characteristics of dredged

%iaterial are critical to determining the types ofbeneficial uses that are possible. For
instance, soft, fine-grained material typically can be used only on sites not involving
heavy structures or intensive activities because this type ofmaterial has little load-bearing
capacity.28 Chemical characteristics of material reflect the population, industry and land
use of the area from which itwas dredged.29 Chemical analysis of material must be made
to pinpoint potential detrimental effects on the environmentof the disposal area. There
are four potential problem areas, depending on the chemical characteristics of the
dredgedmaterial: planttoxicity, animal toxicity, surface water contamination and
groundwater contamination.30 Plant uptake of chemicals also may be an issue if the
growth or reproduction potentialof the plant is altered, or ifharmful chemicals are passed
tohigher organisms inthe food chain.31 Chemical tests that are conducted relate tothe
capacity of soil particulates to absorb nutrients thatbecomeavailable for plant growth
(known as cation exchange capacity),nitrogenand sulfur contents of the dredged
material and concentrations ofheavy metals.32 However, the potential of aheavy metal
to become a contaminantdepends on its form andavailability rather than purely on
concentration within dredged sediment.33

24 See 33 U.S.C. §1413.
25 U.S. Army Corps of Engineers, Beneficial Use of Dredged Material, EM 1110-2-5026 2-1 (1987).
Chapter 2 ofthe Corps' Engineering Manual contains detailed discussion regarding tests for physical,
chemical and engineering characteristics ofdredged material.
26 Id.
27 Id.
28 A/, at 2-5.
29 Id
30 Id
31 Id
32 Mat2-6.
33 Id



The Corps also considers biological limitations. Dredged material maycontain soil,
rock, wood, glass, metal pieces and other debris.34 Contamination in the form ofoil and
grease, hydrofluorocarbons and other organics depends on the population and industry of
the area from which the materialwas dredged. If dredged material contains contaminants
beneficial use, while remaining a possibility, would be limited. Certain factors are
considered when planning for beneficialuse of contaminated material: amounts andtypes
of contaminants, e.g., sewer waste, pesticideand petroleum products; the maximum
acceptable levels for pollutants in water, soil, animals and plants, which are set by the
EPA; the kinds of plants andanimals thatwill be on the site andhow the material would
affect them; chances of biomagnification35 inthe food chain; and the impact of
contaminants on the site and in surrounding areas.36 Contamination can beminimized
through management strategies. Examples ofmanagement strategiesare stabilizing the
site with plant species that do not transport contaminants into their top shoots and
managing for animals that will not feed on the site, such as fish-eating birds that use it for
nesting and roosting only.37 Moreover, contaminated sites can be capped withclean soil
or dredged material, thus allowing for beneficialuses such as nesting meadows and
recreational sites.38

%

Most dredging projects in the United States areassociated with navigation
projects carried out by the Corps, cost-shared with a local sponsor such as a port
authority. Through the Water Resources and Development Act (WRDA),39 the Corps is
responsible for maintaining approximately 25,000 miles of navigation channels for
commercial and national security purposes.40 There are more than 300 ports in coastal
waterways in the United States with more than 3,700 terminals that rely on navigation
channels.41 The economic and recreational value of American ports is inthe billions of
dollars.42 Annual congressionally authorized navigation improvement and maintenance
projectsby the Corps result in the removal of an averageof 300 million cubic yards of
material per year.43 Many of these ports also happen to be located in environmentally
sensitive areas, which have recreational, economic and aesthetic values that are critical to
commercial fisheries and wildlife.44 The Corps also is responsible for permitting non
federal dredging activities under the CWA Section 404, Ocean Dumping Act Section 103
and Rivers and Harbors Act Section 10. The Corps and the states must juggle the

34 Id at 2-9.
35 Biomagnification means an increase inconcentration ofa pollutant from one link in-a food chain to
another. THE AMERICAN HERITAGE DICTIONARY OF SCIENCE 67 (Robert K. Barnhart, ed.,
Houghton Mifflin Company) (1986).
36 Army Corps ofEngineers, supra note 24, at2-10.
37 Id
38 Id
39 33 U.S.C. §2201 etseq.
40 U.S. Department ofTransportation, An Assessment of the U.S. Marine Transportation System: A Report
to Congress (September 1999), available a/httD://ntl.bts.gov/DOCS/report/mtsfinal.Ddf.
41 Id
42 Id
43 U.S. Environmental Protection Agency, The Dredging Process in the United States: An Action Plan for
Improvement Section 2.0, available at http://www.epa.gov/owow/oceans/ndt/s2.html (accessed July 17,
2004).
44 Id. Section 1.0, available athttp://www.epa.gov/owow/oceans/ndt/sl .html (accessed July 17, 2004).
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difficult goals of sustaining a healthy economy whileat the same time protecting valuable
habitats on a limited budget.

2.3 Effects of DredgingTechnology and Logistics on the Beneficial Use of Dredged
Material

The beneficial use of dredged material depends in part on havingthe right
equipment inthe right place at the right time.45 The focus of our research isnot dredging
technology and, indeed, we do not intend to delve into a topic that we arenot qualified to
discuss in detail. We would be remiss, however, ifwe did not briefly discuss the issue
and how it may affect Corps decisions. Certain types of dredges, cutterhead dredges for
example, are much more efficient for transporting large amounts ofdredged material to
beneficial use sites than other types, such as hopper dredges.46 Historically, the Corps
has operated and maintained a fleet ofdredges ofvarious types at various sites in U.S.
coastal waters.47 Over the past few decades, the Corps has relied more and more on

.contracting its dredging work to private contractors and has fewer of its own dredges in
^operation. 8 Private contractors are, of course, inthe business of making profits, and
financial incentives may result in dredges concentrated in certain coastal areaswhile
leaving other areas with limited dredging capability.49 Not only can adearth of dredges
in a particular area pose technical hurdles to beneficial use, it can also affect the financial
feasibility.50 The government bidding process requires that bids by private contractors be
no more than 125% ofthe government estimate.51 With fewer bidders, the bids are more
likely to be above the 125% limit.

Weather conditions determine the feasibility ofusing cutterhead dredges with
long pipelines that are more vulnerable to storm events than hopper dredges.
Mobilization of dredges takes time and money, requiring long lead times and less chance
that dredges will be available during favorable weather periods.53

The technical and economic issues of the dredging industry need to be thoroughly
examined to determine their negative effects on the beneficial use of dredged material.

45 Interviews with Greg Ducote, Louisiana Department ofNatural Resources, Coastal Management
Division (November 18,2004) and George Boddie, Louisiana Department ofNatural Resources, Coastal
Restoration Division (December 15,2004). See also GlobalSecurity.org, Dredges, available at
http://www.globalsecuritv.org/militarv/svstems/ship/dredges.htm (accessed December 16,2004).
46 Interviews with Greg Ducote, Louisiana Department ofNatural Resources, Coastal Management
Division (November 18,2004) and George Boddie, Louisiana Department ofNatural Resources, Coastal
Restoration Division (December 15,2004).
47 GlobalSecurity.org, Dredges, available at
http://www.globalsecuritv.org/militarv/svstems/ship/dredges.htm (accessed December 16,2004).
48 Interview with George Boddie, Louisiana Department ofNatural Resources, Coastal Restoration
Division (December 15,2004).
49 Id
50 Id.
51 Id.
52 Id.
53 Id
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Such a study is beyond thescope ofthis paper and theexpertise of theauthors, butwe
think it is a critical component of furthering the goal of more beneficial useof dredged
material.

•*&
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Section 3.0

Administrative Aspects and Funding of Beneficial Use

Dredging projects are subject to specific regulatory requirements. Some of these
regulations, such as the Federal Standard, which requires the Corps to dispose of
dredged material in the least costly manner consistent with sound engineering
principles and environmental standards, may prevent beneficial use. The Federal
Standard sometimes conflicts with Louisiana's coastal management plan, which
requires beneficial use of dredged material in some instances. Funding is a major
impediment to beneficial use in Louisiana, and an overview of the Corps' budget
and appropriations process and federal laws that provide funding and cost-sharing
mechanisms for beneficial use are provided.

3.1 The Administrative Process of Navigation Projects

%
Dredging projects, initiated by a local demand for dredging, are subject to specific

regulatory requirements. Initially, the Corps conducts feasibility studies for the proposed
project, andat eachstep, particularly in the budgeting phase, there is interplay between
the relevant Corps district office, Corps' Headquarters, the Department of the Army, the
President's Office ofManagement and Budget and Congress.5 With only a few
exceptions, Congress authorizes the construction of navigation project on a case-by-case
basis andappropriates funds for those projects onan annual basis until theircompletion.
Congress also makes annual project-specific appropriations for the maintenance of
existing channels andharbors. Fornewnavigation projects, the Corps obtains
Congressional approval andappropriations andprepares an Environmental Assessment
(EA) or EIS, ifrequired by the National Environmental Policy Act.55 Before
implementing the plan, the Corps generally must receive water quality certification5
from the jurisdictional state and consider the EPA's CWA Section 404(b)(1) Guidelines57
to ensure that minimal environmental harm will result from the project If the state's
coastal zone willbe affected by the project, thenthe Corps must obtain a consistency
concurrence from the state.58 If theenforceable policies of a state'scoastal management
program (CMP) include beneficial use guidelines, then it isreasonable to believe that the
Corps is required to follow them to themaximum extent practicable, though the Corps
has argued against this rationale when cost becomes an issue.59 The state CMP may have
a beneficial use policy, but the Corps operates under the Federal Standard, and, therefore,
theCorps' does notalways budget for beneficial use ofdredged material asrequired by

54 U.S. Army Corps ofEngineers, Fact Sheet: Operations and Maintenance (O & M) Budgeting and
Funding Process CEMVN-OD-G,February 17,2004.
55 42U.S.C. §4321 etseq.
56 33U.S.C. §1341.
57 33 U.S.C. § 1344.
58 16U.S.C. § 1456.
59 Interview with Greg DuCote, Louisiana Department ofNatural Resources, Coastal Management
Division (October 13,2004).
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the enforceable policies in the CMP. If the state wants beneficial use that will cost more
than the base plan, then the Corps maintains the state is responsible for securing the extra
funds. The state may choose to fund the cost above the base plan from its own budget,
and some funding mechanisms at the federal level are available to alleviate part of the
extra cost. The WRDA and CWPPRA are two such funding mechanisms, though both
also require non-federal cost sharing60 and so far have been insufficient tomeet the
state's needs. Louisiana's State and Local Coastal Resources Management Act
(SCLRMA) (passed pursuant to the CZMA) and regulations require beneficial use of
dredged material for wetland protection, creation or enhancement when a use or activity
requires the dredging or disposal of 500,000 cubic yards or more ofany waterbottom or
wetland within the coastal zone.61 If aproposed use or activity requires acoastal use
permit for the dredging or disposal of twenty-five thousand to five hundred thousand
cubic yards of any water bottoms or wetland within the coastal zone, then the state may
require beneficial use.62 The crux of the debate in Louisiana is that the Department of
Natural Resources would like dredged material beneficially used according to the
requirements in its CMP to facilitate coastal restoration efforts, while the Corps often
asserts that it must deal with the dredged material according to the Federal Standard and

%s limited budget rather than being consistent with the state's CMP. Thus, the tension
and impasse between the two agencies remains unresolved.

3.2 The Federal Standard

During the planning process of a federal navigation project, the Corps must
decide what to do with the material it will dredge. The Corps' regulations require, as a
matter of policy, that projects including the disposal of dredged material from dredging
projects be conducted in an economically efficient manner commonly known as the
Federal Standard.63 The Federal Standard means that the Corps will use "the dredged
material disposal alternative or alternatives identified by the Corps which represent the
least costly alternatives consistent with sound engineering practices and meeting the
environmental standards established by the CWA Section 404(b)(1) evaluation process or
ocean dumping criteria."64

The Corps published the Federal Standard regulation in 1988 to provide nation
wide consistency in the management ofdredged material disposal by balancing
economics, engineering and environmental requirements.65 Promulgation of the policy as
a final rule was controversial. During the commenting period, two of the issues that were
raised were whether alternatives to a proposed project should be developed as part of the
Federal Standard before the Corps requests a CZMA consistency concurrence from the
state and whether requirements for beneficial use of dredged material should be

60 See 33 U.S.C. §§ 2201-2220 and 16 U.S.C. §3952(f).
61 La.R.S. §49:214.30(H)(1).
62 La. R.S. §49:214.30(H)(2).
63 33C.F.R. § 335.4.
64 33C.F.R. § 335.7.
65 Final Rule for Operation and Maintenance of Army Corps of Engineers Civil Works Projects Involving
the Discharge of Dredged Material Into Waters of the U.S. or Ocean Waters, 53 Fed. Reg. 14902 (April 26,
1988) (codified at 33 C.F.R. Parts 209, 335, 336, 337 and 338).
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incorporated into the Federal Standard.66 The Corps' position was that the Federal
Standard must be developed before the proposed project is submitted to a state for
consistency determination because the state wouldbe not able to make its consistency
determination withouthavingall information regarding the proposed activity, including
the Federal Standard cost restrictions.67 Regarding incorporation ofbeneficial use into
the development ofFederal Standard budgetlimits, the Corps responded that it is Corps
policy to use dredged material beneficially usingexisting authority and funding,
consistent with the Federal Standard development process.68 When a state's
recommendations for makinga proposed project consistent with its CMP would require
the Corps to exceed either its authorization or appropriation, then the Corps believes it
has complied with the CZMA to the maximum extent practicable, and a non-federal
sponsor becomes responsible for the costs that exceed the Congressional appropriation.69
After additional costs are factored into the overall project cost, the project,with or
without a non-federal sponsor re-evaluated by the Corps to determine continued
economic feasibility in light of any state-imposed requirements that would increase
cost.70

% NOAA's opinion regarding the Federal Standard was expressed in a 1989 letter to
Corps Headquarters.71 The NOAA letter was aresponse tothe Corps' promulgation ofa
final rule72 regarding its responsibilities to address requirements under the CWA and
CZMA as they pertained to operations and maintenance of dredging activities. In its
letter, NOAA expressed concern over the Corps' definition for the Federal Standard in a
way that precludes spending above the Federal Standard's limits by adding beneficial use
costs to a project. NOAA's concern was that the use of the Federal Standard was not
compatible with the Corps' obligation to make its actions consistent to the maximum
extent practicable with a state's federally approved CMP. NOAA argued that while
guidance in the CZMA and its regulations on the meaning of the phrase "to the maximum
extent practicable" recognizes that compliance with that standardmay be prohibited
based upon the requirements of other federal law applicableto Corps operations, "neither
the CZMA or its implementing regulations contemplate the use of economic efficiency as
areason not tocomply with the requirements of Section 307 of the CZMA."73 NOAA's
consistency regulations state that "federal agencies cannotuse a general claim of lack of
funding or insufficient appropriated funds or failure to include the cost ofbeing fully
consistent in federal budget and planning processes as being consistent to the maximum
extent practicable" withan enforceable policy of astate CMP.74 Inthecase of the

66 Id at 14904.
67

68

Id

Id.

69 Id at 14906.
70 Id
71 Memorandum from the National Oceanic and Atmospheric Administration to Brigadier General Patrick
J. Kelley, U.S. Army Corps ofEngineers (December 15,1989) (on file with the Louisiana Sea Grant Legal
Program). At the time the Dredging Guidance Letter was written, the Corps had asked for the Department
of Justice's (DOJ) opinion on the issue, and the DOJ responded that ODA Section 106(d) did preempt state
regulation ofocean dumping activities covered by the Act, including CZMA consistency concurrence.
72 33 C.F.R. Parts 335-338.
73 5«/?ranote69.
74 15 C.F.R. § 930.32(a)(3).
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Federal Standard it hasbeen suggested thatthe Corps could argue that following the cost
restraints imposed by the Federal Standard is beingconsistent to the maximum extent
practicable because other federal laws, such as WRDA Section 204, allow beneficial use
if a state orlocal sponsor agrees to enter into abinding cost-sharing agreement with the
Corps.75 However, theCorps has yetto make this argument, and webelieve it is aweak
one.

The Federal Standard regulations have continued to be the subjectof debate
betweenthe Corps, NOAA andstates suchas Louisiana that are being affectedby coastal
erosion. To what extent then does the Federal Standard apply in light of CZMA
consistency requirements, specifically Louisiana's beneficial use guidelines when
funding is anissue? There is no quick and easy answer to this question because the issue
is complex, and Congress hasnot provided clear guidance. Insight may be gleaned from
Congressional intent in enacting various laws, including the CZMA, andCongressional
directives to the Corps. Case law sheds little light because the issues surrounding the
Federal Standard and CZMA consistency have not been litigated.

^ There wasno specific Congressional directive to develop the Federal Standard.
The Corps developed it from its interpretation ofvarious environmental laws, Executive
Orders and case law.77 According to the final rule published inthe Federal Register™
the Federal Standard was derived from the CWA, the ODA, the National Historic
Preservation Actof 1966,79 the Reservoir Salvage Actof I960,80 the Endangered Species
Act,81 the Estuary Protection Act,82 the Fish and Wildlife Coordination Act, the Wild
and Scenic Rivers Act,84 the National Environmental Policy Act,85 CZMA Section
307(c), WRDA and Executive Orders 11593,8611988,8711990,881237289 and 12114.90
The Federal Standard gives equal weightto cost, engineering and environmental
considerations. When applied to navigation projects, the Federal Standard requires the
Corps to consider not only those factors, but also the impact of the failure to maintain
navigation channels on the national, and in some cases regional, economy. Data

75 David Kaiser, Federal Consistency Coordinator, NOAA Officeof Ocean and Coastal Resource
Management, Gulf of Mexico CZMA Federal Consistency Workshop, New Orleans, Louisiana (December
1,2004).
76 Id. See further discussion onpage 34.
77 Supra note 63 at 14902.
78 Supra note 63 at14911,14912.
79 16 U.S.C. §470a et seq., as amended.
80 16 U.S.C. §469, as amended.
81 16 U.S.C. § 1531 et seq., as amended.
82 16 U.S.C. §1221.
83 16 U.S.C. §661 etseq., as amended.
84 16 U.S.C. § 1271 et seq., asamended.
85 42U.S.C. §4341 et seq., as amended.
86 Protection and Enhancement of the Cultural Environment, May 13,1971,36 Fed. Reg. 8921 (May 15,
1971).
87 Floodplain Management, May 27,1977,42 Fed. Reg. 26951 (May 25,1977).
88 Protection of Wetlands, May 24,1977,42 Fed. Reg. 26961 (May 25,1977).
89 Intergovernmental Review of Federal Programs, July 14,1982,47 Fed. Reg. 3959 (July 16, 1982).
90 Environmental Effects Abroad of Major Federal Actions, January 4,1979.
91 Supra note 63 at14914.
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generated by Environmental Assessments, Environmental Impact Statements, the CWA
Section 404(b)(1) Guidelines and public notice coordination process also guide the Corps
in formulating alternatives todisposal of dredged material.92

The Congressional Record of floor debates on the CZMA and the relationship
between beneficial use and the Federal Standard provide little insight into Congressional
intent regarding the relationship between CZMA consistency requirements and the
Federal Standard in federal navigation projects or regarding beneficial use of dredged
material generally and as it relates to consistency. While beneficial use and the Federal
Standard are mentioned in Congressional Proceedingsand Debates, Congress makes no
statement about how to resolve conflicts between the Federal Standard and CZMA

consistency. Congress generally has recognized the restoration needs of America's
coasts, and the vital role the Corps plays in environmental restoration, but also recognizes
the Corps' limited funding isasignificant hurdle to overcome.93 Legislation has been
introduced throughout the years to increase Corps funding for environmental restoration
projects. For example, legislation introduced by U.S. Representative Walter B. Jones (R-
NC) would have authorized beneficial use ofdredged material for shoreline protection

%id restoration projects that cost more than the base plan, as long as non-federal interests
agreed to pay thirty-five percent of the cost.94 This legislation, had it passed, would have
provided $75 million per fiscal year for such projects. The legislation, introduced in
July 2002, remains inthe Subcommittee on Water Resources and Environment.96

The fact that Congress has been silent on the issue presents a challenge. Congress
has consistently recognized the need to protect America's coastal ecosystems, while
acknowledging monetary restraints to accomplishing that goal. The Corps disagrees with
NOAA and coastal states as to what degree the Federal Standard affects the CZMA
consistency provision, and a Congressional directive would help resolve the impasse.

3.3 Funding Beneficial Use Projects

A briefoverview ofthe Corps' budget and appropriations processwill facilitate
understanding ofhow beneficial use projects ultimately are funded. The time period for
the Corps' budget and appropriations process is approximately twenty months.97 Budget
development and execution in the Corps' Operation and Maintenance (O&M) Program
takes placeon a federal fiscal yearbasis, andthe development of a budget occursduring
the two fiscal years preceding the fiscal yearwhen funding is available for the execution

92 id
93 See, e.g., 140CONG. REC. S4334-04 (April 14,1994) (statement of Sen. Sarbanes) and 141 CONG.
REC. H6772-02 (July 11,1995) (statement of Rep. Cardin).
94 H.R. 5137,107th Cong. (2002).
95 Id
96 See THOMAS: Legislative Information ontheInternet, Summary and Bill Status (accessed November
18,2004) (status ofH.R. 5137 is available via search engine).
97 National Dredging Team, Dredged Material Management and State Coastal Management Programs:
Lessons from aWorkshop inNew Orleans, Louisiana (January 1999), availableat
http://www.epa.gov/owow/oceans/ndt/napareport/budget.html.
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ofO&M projects (also referred to as the Budget Year or BY).98 The process begins in
February, two years (BY-2) before the budget year," when the President's Office of
Management and Budget (OMB) sets the Corps' budget ceiling for that budget year.100
The Corps then allocates money for each program, and Corps district offices setpriorities
and amounts for each project in their areas.101 By September BY-2, the Corps submits its
proposed budget to OMB for comments. InFebruary BY-1, the President's
administration proposes a budget for the next fiscal year (FY) in the form of an
appropriations bill.102 Congress holds hearings on the proposed FYbudget and may mark
up theappropriations bill, meaning that the text ofthebillmaybe revised and
amendmentsoffered before presented to the House or Senate for action. Once Congress
enacts the appropriations bill, funds are available for the BY.103 The budget schedule is
relevant to dredging projects because almost all of them are funded by name with specific
appropriations. There are four "zones of influence" in which state and local interests can
have input on the Corps' budget:

• The budget planning usually begins in the Corps' field offices. In order to have
maximum input in the design of projects, i.e., beneficial use, potential state and

^* local sponsors should contact the District Engineer (DE) and work closelywith
the DE to identify andcharacterize dredging projects. Sponsors shouldpresent
the DE with their views by February BY-2;

• Sponsors can visit Washington, D.C. whenCorps Headquarters presents the
proposed budget to the Assistant Secretary of the Army for CivilWorks, which
takes place July to August BY-2. At this stage, potential sponsors caninfluence
specific projects or specific funding levels in the Corps' proposed budget;

• During the stage when Congress debates the administration's proposed budget,
Congressional committeeshold hearings, andcommittee members may be
influencedby letters from constituents and statements from members ofCongress;
and

• Since appropriations committees are bound by the limitations set by their
respective budget committees, project supporters should consider speaking with
the budget committee to encourage adequate funding.104

Although the Corps' operation andmaintenance budget shouldbe increased to meet the
rising costs of adequately maintaining and constructing new navigation projects, securing
increases has proved difficult over the years.105 Attempts bythe Corps and state and
local entities with interests in dredging and beneficial use projects to influence Congress

98 U.S. Army Corps of Engineers, Fact Sheet: Operations and Maintenance (O&M) Budgeting and
Funding Process CEMVN-OD-G, February 17, 2004.
99 Supra note 95.
100 Id
101 Id
102 Id
103 Id
104 Id
105 National Dredging Team, Dredged Material Management and State Coastal Management Programs:
Lessons from a Workshop in New Orleans, Louisiana (January 1999), available at
http://www.epa.gov/owow/oceans/ndt/naDareport/budget.html (accessedAugust 12, 2004).
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duringthe appropriations stagewill continueto be necessary. A more detailed
explanation of the Corps' budgetingand funding process for Operation and Maintenance
projects is located in the Appendix.

There are two ways the Corpscanaid state and local water resource development
projects, which include environmentalrestoration projects: an individual authorized study
or through the Continuing Authorities Program (CAP).106 An individual authorized study
is the most common way a community and the Corps co-sponsor a project, which
requires Congressional approval to conduct a feasibility study and construct the
project.107 Local sponsors share study and construction costs and ultimately are
responsible for all operation and maintenance costs.108 Through the CAP, the Corps has
standing Congressional authority to suidy and build water resource projects for specific
purposes and with specific funding limits per project.109 The process and rules, such as
cost sharing rules, for projects under the CAP generally are the same as the ones that
apply to individual authorized studies, except that individual Congressional authority is
not needed.110

^ There are five existing principal authorities under which the Corps typically applies
beneficial use to a dredging project: 1) including a beneficial use component in the base
plan, 2) including beneficial use in a Congressionally authorized navigation project, or
through the CAP via (3) Section 204 ofWRDA, (4) Section 206 ofWRDA or (5) Section
1135 of WRDA.11J See Figure 1inthe Appendix for a flow chart regarding the funding
ofbeneficial use projects. When beneficial use is included in the base plan, it is
incorporated into the Federal Standard, meaning it is unlikely that the beneficial use
component of the project would require additional funds from the state or local
interest.112 The Corps New Orleans District dredges an average of 70 million cubic yards
annually in Louisiana and, at this time, uses approximately 14.5 million cubic yards
beneficially in the surrounding environment with funding from the Operation and
Maintenance program or the Continuing AuthoritiesProgram, as defined in Section 204
of WRDA.113 However, cost sharing may beinvolved even ifbeneficial use in
incorporated into the Federal Standard insome instances.114 With maintenance dredging
projects, for example, the federal governmentbears the transportation and placement
costs of the material,115 butprojects involving the maintenance of disposal facilities are

106 U.S. Army Corps ofEngineers, The Corps Can Help: AGuide toCommunity Assistance and Cost-
Sharing Programs with the Corps ofEngineers, availableat
http://www.swl.usace.armv.mil/planning/PERbrochure.Ddf.
107 Id
108 Id
109 Id. Note: Regulations for the CAP are located at 33C.F.R. §26.10 et seq.
no Id
1.1 National Dredging Team, Dredged Material Management and State Coastal Management Programs:
Lessons from a Workshop inNew Orleans, Louisiana (January 1999), available at
http://www.epa.gov/owow/oceans/ndt/naDareport/budget.html (accessed August 12, 2004).
1.2 Id
113 U.S. Army Corps of Engineers, Louisiana Coastal Area Ecosystem Restoration Study Main Report,
Volume 1, November 2004 at xi.
1.4 Supra note 103.
1.5 Id
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cost-shared: the non-federal interest pays between ten and sixty percent ofthe cost.116
Construction projects involving transportation andplacement of dredged material may
involve non-federal costs of between ten and sixty percent, depending on the depth of the
channel.117 These types of cost sharing are not based onpaying the incremental cost of
beneficial use, but on the fact that the underlying project iscost-shared.118

If beneficial use is included as partof a Congressionally authorized navigation
project, usually a multi-use project authorized and funded by Congress, cost sharing is
required. The cost-sharing process includes funding the feasibility study, obtaining
Congressional authority and funding and securing an agreementbetween the federal
interest and state or local interest tocover the non-federal share of the project's cost.119
This type of projectusually requires a non-federal sponsorto pay twenty-five percentof
the increase in incremental cost ofbeneficial use above the base plan and one hundred
percent of the non-federal maintenance cost.120

The WRDA provides funding mechanisms for the conservation and development of
water and relatedresources and the improvement and rehabilitation of America's water
Resources infrastructure.121 Section 204 ofWRDA authorizes the Corps to carry out
projects "for the protection, restorationand creation of aquatic and ecologically related
habitats, including wetlands, in connection with dredging for construction, operation or
maintenance bythe Corps of an authorized navigation project."122 Moreover, funding
under this law can be used to cover the federal share of the cost above the base plan of
navigation projects for beneficial use projects.123 Section 204 provides programmatic
authority, which means that the Corpsdoes not need Congressional authorization or
appropriations for each project. Projects undertakenpursuantto Section 204 are initiated
only after non-federal interests have entered into a binding agreement with the Corps to
provide twenty-five percent of the cost associated with the construction of the project for
the protection, restorationand creation of aquatic and ecologically related habitats and
also to pay one hundred percent of the operation, maintenance, replacement and
rehabilitation costs associated with the project.124 Congressionally authorized
appropriations for this section are limited by law to not to exceed $15 million annually,125
but, according to the Corps, Section 204 authority has been underused in the past,and the
Corps has received only as high as $2 to $3 million per fiscal year inrecent years.126 In
1999, Congress appropriated only $350,000 because expenditures under the Section 204
program were low the previous fiscal year.127 Under the Louisiana Coasjal Wetlands
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Id

Id.

Id.

Id.

Id.

33 U.S.C. § 2201 et seq., as amended.
33 U.S.C. §§ 2326(a) and (c). Note: § 2326 is commonly referenced as Section 204.
WRDA 1986, Pub. L. No. 99-662, Preamble, HR 6 (1986).
33 U.S.C. § 2326(c).
Id. at § 2326(f).
Supra note 107.
Id.
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Conservation Plan, the statebudgets approximately $1 million annuallyto provide the
twenty-five percentcost share for beneficial use projects associated with the maintenance
of federal navigation channels via programs under WRDA Sections 204 and 1135.128

Section204(e) ofWRDA contains a provision regarding the selection ofdredged
material disposal methods. Section 204(e), added to WRDA in 1996, allows the Corps to
select, with the consent ofnon-federal interests, adredged material disposal methodthat
is not the least-cost option if the Corps determines that the incremental costs of the
method at issue are reasonable in relation to the environmental benefits, "including the
benefits to the aquatic environment to be derived from the creation ofwetlands and
control of shoreline erosion," as long as a nonfederal interest funds twenty-five percentof
the cost for construction and one hundred percent of the maintenance cost.129 Authority
under Section 204(e) is separate from authority under Section 204 establishedby WRDA
1992.

Section 206 ofWRDA authorizes a programfor the Corps to carry out
environmentally beneficial modifications to water resourcesprojects constructed by the

"^Corps for improvement of theenvironment.130 These aquatic ecosystem restoration
projects also must becost effective and inthe public interest.131 Non-federal interests are
required to pay thirty-five percent of the cost of construction132 and one hundred percent
of the operation and maintenance costs.133 Individual projects are limited to $5 million in
federal cost,134 and the Section 206 program has an annual appropriations limit of$25
million;135

Although not specifically oriented to beneficial use projects, Section 1135 ofWRDA
authorizes a program for modifications in the structures and operations ofwater resource
projects constructed by the Corps for the purpose of environmental improvement in the
public interest and to determine if the operationof such projects has contributed to
environmental degradation.136 The Corps is authorized to carry out project modifications
as part ofthe program once the Secretary of the Army determines that they are feasible
and consistentwith the project's purposes andwill improve the quality of the
environment in the public interest.13f The Corps has the option to carry out modifications
either at the project site or at other locations that have been affected by the construction
and operation ofthe project, if such measures do not conflict with the purposes of the
authorized project.13 Non-federal sponsors are required to pay twenty-five percent of the

128 Louisiana Department ofNatural Resources Office ofCoastal Restoration and Management, Louisiana
Coastal Wetlands Conservation Plan, 1997 at 21.
129 Id. at §2326(e). Note: Section 2326(e) is sometimes referenced asSection 207.
130
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138

33 U.S.C. §2330(a).
Id.

33U.S.C. §2330(b).
33U.S.C. §2330(c)(1).
33 U.S.C. §2330(d)
33U.S.C. §2330(e).
33 U.S.C. §2309a.
33 U.S.C. §2309a(b).
33U.S.C. §2309a(c)(l)
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project cost139 and usually pay one hundred percent ofthe operation and maintenance
costs. The federal monetary limit per project is $5 million,1 ° and the annual
appropriations limit is$25 million.141

In 1990, Congress passed CWPPRA in response to Louisiana's coastal land loss
crisis. CWPPRA established a task force to identify and prioritize wetlands restoration
projects in Louisiana thatwouldrestore, protect and enhance coastal wetlands.
Rankings are based on cost effectivenessandinclude small demonstration projects that
test new technology.143 Included inCWPPRA is the Louisiana Coastal Wetlands
Conservation program. This program authorizes the development of a conservation plan
by the state, with approval from EPA, the Corps and the U.S. Fish andWildlife Service
(FWS), for the purpose ofachieving no net loss ofcoastal wetlands in Louisiana.144 The
program also authorizes the FWS to provide matching grants to carry out coastal
wetlands conservation projects,145 and since approval of Louisiana's conservation plan,
the state's cost share for wetlands projects developed pursuantto CWPPRA decreased
from the usual twenty-five percent to fifteen percent.1 6 CWPPRA Section 307 provides
the Corps with additional authority to "carry out projects for the protection, restoration or

Enhancement of aquatic and associated ecosystems, including projects to protect, restore
or create wetlands and coastal ecosystems."147 Sediment dredged from navigation
channels can be used to construct CWPPRA projects at a reduced cost-share. CWPPRA
Section 307 also authorizesthe Corpsto conduct feasibility studies for modifying the
operation ofexisting navigation and flood control projects "to allow for an increase in the
share of the Mississippi River flows andsediment sentdown the Atchafalaya River for
purposes of land building and wetlands nourishment."148
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33 U.S.C. § 2309a(d).
Id.

33 U.S.C. §2309a(h).
16 U.S.C. §3952.
Id

16 U.S.C. § 3953(b).
16 U.S.C. §3954.
U.S. Fish and Wildlife Service, The National Wetlands Conservation Grant Program Fact Sheet,

available at http://www.fws.gov/cep/cwg.ian04.pdf.
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148 Id

22



Chapter 4.0
Legal Issues Affecting Beneficial Use

The Corps has specific responsibilities affecting beneficial use under the Ocean
Dumping Act, Clean Water Act, Coastal Zone Management Act and the National
Environmental Policy Act that can be used to encourage more beneficial use in some
instances.

4.1 Corps Responsibilities Under the Ocean Dumping Act

Ocean dumping of dredged material mostly falls under the jurisdiction of the Marine
Protection Research and Sanctuaries Act, commonly known as the Ocean Dumping Act
or ODA. Congress passed the ODA to prevent unregulated ocean disposal because it
"endangers human health, welfare, and amenities, and the marine environment,
ecological systems, and economic potentialities."149 Both the Corps and EPA have role in

i$ie regulation of ocean dumping. The ODAprovides for controlof both the
transportation ofmaterial tobedumped and tiie dumping itself.150

The EPA regulates the dumping of all ODA-regulated materials except dredged
material, which isregulated by the Corps.151 However, EPA recommends designated
ocean disposal sites for dredged material.152 The standard for permit issuance by the
Corps is whether the dumping will "unreasonably degrade or endanger human health,
welfare or amenities, or the marine environment, ecological systems and ecological
potentialities."153 During the permit process for ocean disposal ofdredged material, the
Corps uses criteria promulgated by EPA and also consults with EPA throughout the
process.154 The EPA has developed specific environmental criteria to evaluate permit
applications, and the development of these criteria is conducted in coordination with the
Corps for ocean disposal ofdredged material.155 Indeveloping criteria for the evaluation
ofpermit applications, the ODA requires the consideration ofelements such as: (1) the
need for the proposed ocean disposal; (2) the effects on human health and welfare,
fisheries resources, marine ecosystems and shorelines; (3) the "persistence and
permanence of the effects" of disposal; (4) the effects of the disposal "in particular
volumes and concentrations"; (5) "appropriate locations and methods of disposal or
recycling, including land-based alternatives" and their impacts; and (6) the effects of
disposal on "alternate uses ofthe oceans."156 The Department ofCommerce, through

149 33U.S.C. § 1401(a).
150 See id. at (c).
151 See id. at § 1412.
152 See id. at §§ 1412 and 1413(b).
153 See id. at §§1412and1413.
154 See W. at §1413.
155 See id
156 33U.S.C. § 1412.
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NOAA, also has some authority pursuantto the ODA: it conducts research on the effects
on ocean systems of ocean dumping and other human-induced changes.157

The section ofthe ODA that is most relevant to the issue in question is Section
106(d), which states, in part:

In the case of a Federal project, a State may not adopt or enforce a requirement
that is more stringent than a requirement under this subchapter if the
Administrator finds that such requirement—

(A) is not supported by relevant scientific evidence showing the requirement to be
protective of human health, aquatic resources, or the environment;
(B) is arbitrary or capricious; or
(C) is not applicable or is not being applied to all projects without regardto
Federal, State, or private participationand the Secretary of the Army concurs in
such finding.158

%n the past, the Corps has argued that its ocean disposal projects didnotrequire
consistency withstate CMPs.159 While theCorps argued that theODA preempted
consistency, the agency stated that it would voluntarily comply with the CZMA as a
matter of comity.160 On the other hand, NOAA argued that theODAdid notpreempt the
CZMA. A brief summary of the Corps' and NOAA's arguments and an analysis of
Congressional intent during the CZMA Reauthorization Amendments of 1990 follow.

In 1989, the Corps promulgated its final rule for discharge of dredged materials
into the waters of theU.S. orocean waters.161 Inits 1989 Dredging Guidance Letter,
which was drafted to clarify and interpret various sections of the new regulations and
regulations regarding transportation of dredged material for ocean disposal,162 the Corps
expressed uncertainty over the legal authority of a state to require compliance with the
CZMA consistency provision for the agency's ODA-authorized ocean disposal of
dredged material within the three-mile extent of the territorial sea.163 The basis for this
argument was the doctrine of federal preemption, which means that federal legislation on
a subject matter is controlling over state laws on the same subject matter and precludes
states from enacting laws on the same subject matter, upon either an express or implied
statement from Congress to that effect.164 The Corps stated it would comply as amatter
of comity and submit tothe consistency process as amatter of practice,16 except when a

157 See id. at §§ 1441 and 1442
158 33 U.S.C. § 1416(d)(2).
159 U.S. Army Corps ofEngineers, Dredging Guidance Letter (Sept. 19,1989) (on file with the Sea Grant
Legal Program).
160 Id
161 S«pranote63.
162 See 33C.F.R. §336.2(c).
163 See also supra note 63 at 14908.
164 U.S. CONST, art. VI. See, e.g., California Coastal Commission v. Granite Rock Co., 480 U.S. 572
(1987).

165 33 C.F.R. §336.2(c).
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state "unreasonably denies" consistency with a Corps ocean dumping project, then the
Corps Division's DistrictEngineer(DE) would consider whether it should proceed
without stateconcurrence, but only afterconsultation between the DE and Corps
Headquarters.166 NOAA argued that the Corps was under alegal obligation to submit to
the consistency process167 and stated that while the language of Section 106(d) "may
leave some doubt" about the extent to which consistency may apply, the use of
consistency by the states is implementation of a federal statute and not a state regulation
per se.168 NOAA also pointed towards asimilar issue that Congress addressed in 1986
during the reauthorization of another law, the Superfund law that, according to one of its
sponsors, amended the ODA in order to overturn a series of cases that held the CWA and
ODA preempted state regulation.169 The ODA amendment established the "general rule
that state laws, standards or Hmitations arenot preempted by the [ODA] ... where there is
a potential conflict between a state authority governing environmental quality, public
health or welfare and the prohibitions in Section 106(d) of the ODA, the presumption
favors the continuing validity of state law."170

Congress again touched on this issue in 1990 during the CZMA Reauthorization
'Amendments. A U.S. House ofRepresentatives Conference Report stated that House
Bill 4450 contained asection,172 which provided that the CZMA's consistency
requirements applied to federal agency activities under the ODA, ifthe federal activity
affected land uses, water uses ornatural resources of thecoastal zone.173 This section
was not included in the conference report because there was "no doubt that all federal
agency activities and all federal permits are subject to the CZMA's consistency
requirements."174 The House was aware of, and rejected, the argument that requiring
consistency of ODA-authorized dumping with stateCMPs violated the ODA's state
preemption provision.175 Thus, the Congressional Record indicates that CZMA
consistency requirements are not preempted by federal law, and the argument should be
even stronger with regard to regulations such as the Federal Standard.

166 U.S. Army Corps of Engineers, Dredging Guidance Letter (Sept 19,1989) (on file with the Sea Grant
Legal Program).
167 Memorandum from theNational Oceanic and Atmospheric Administration to Brigadier General Patrick
J. Kelley, U.S. Army Corps ofEngineers (December 15,1989) (on file with the Louisiana Sea Grant Legal
Program). At the time the Dredging Guidance Letter was written, the Corps had asked for the Department
of Justice's (DOJ) opinion on the issue, and the DOJ responded that ODA Section 106(d) did preempt state
regulation of ocean dumping activities covered by the Act, includingCZMA consistency concurrence.
168 Id.
169 Id
170 Id
171 CONFERENCE REPORT ON H.R. 5835, OMNIBUS BUDGET RECONCILIATION ACT OF 1990,
H. Rept. 101-964,136 Cong. Rec. H12423-02, H12695 (1990).
172 §7207
173 Id
174 Id
175 Id
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4.2 Corps Responsibilities Under the Clean Water Act

The CWA,176 passed in 1972, established federal laws for regulating discharges of
pollutants into the waters of the U.S and gave the EPA primary authority to implement
andenforce pollution control programs. Section404 of the CWA authorized the Corps
to regulate the disposal of dredged or fill material into navigable waters of the U.S. in
accordance with guidelines developed by the EPA which are commonly known as the
404(b)(1) Guidelines.178 The purpose of the Guidelines isto restore and maintain the
chemical, physical and biological integrity of the waters of the U.S. through the control
of discharges of dredged or fill material. They were developed to implement the CWA
policy that dredgedor fill material shouldnot be discharged into the aquatic ecosystem,
unless it can be demonstrated that it will not have an unacceptable adverse impact on the
ecosystem(s) of concern.180 Under the 404(b)(1) Guidelines, adischarge of dredged or
fill material is not permitted if there is a practicable alternative that would have a less
adverse impact on the aquatic ecosystem, so as long as the alternative does not have other
significant adverse impacts.181 Findings of significant degradation from aproposed

discharge are based on factual determinations and tests, with emphasis onthe
permanence and persistence of effects.182 Effects that contribute to significant
degradation include significantly adverseeffects on: 1) human health or welfare, 2) life
stages of aquatic life and other wildlife dependent on aquaticecosystems, 3) effects on
aquaticecosystem diversity, productivity and stability or 4) effects on recreational,
aesthetic and economic values.183 Analysis under the 404(b)(1) Guidelines comprises
partof the decision ofwhether or not to use dredgedmaterialbeneficially.

The CWA implements the 404(b)(1) Guidelines mainly in the context of Section
404 permits issued by the Corps to individuals and entities for deposit of dredged or fill
material into navigable waters of the U.S. However, the Guidelines also play a role in
two other important areas. Congressionally authorized federal projects including Corps
activities such as dredging for navigation projectsare exempt from CWA Section 404
permitting requirements only if Congresshas been informed of the effects of the
discharge before authorization and appropriation.184 The vehicle specified bythe CWA
to inform Congress of the effects of projects it authorizes and funds is the Environmental
Impact Statement (EIS) required bythe National Environmental Policy Act.185 The

176 33 U.S.C. §1251 etseq.
177 U.S. EPA, Laws and Regulations: Clean Water Act History, available at
http://www.epa.gov/region5/water/cwa.htm (accessed August 2, 2004).
178 33 U.S.C. § 1344(b)(1); 40C.F.R. Part 230.
179

180

181

182

183

184

185

40 C.F.R. § 230.1(a). See also 33 U.S.C. § 1251.
Id. at § 230.1(c).
Id. at § 230.10(a).
Id. at § 230.10(c).
Id

33 U.S.C. § 1344(r).
Id.
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CWA specifically names the 404(b)(1) Guidelines as a consideration to be addressed in
the EIS.186

Another areawhere the 404(b)(1) Guidelines play a role is in development ofthe
Federal Standard for navigation projects. While the Federal Standard requires that the
Corps dispose ofdredged material in the least costly manner, it also requiresthat dredged
material to bedisposed inamanner consistent with the 404(b)(1) Guidelines.187 The
technical analysis the Corps performs in determining whether or not material can be used
beneficially is chemical and biological in nature, considering such factors as whether the
material will cause or contribute to violations of applicable water quality and toxic
effluent standards, jeopardize species listed as endangered or threatened under the
Endangered Species Actor their critical habitat or violate requirements imposed bythe
Secretary ofCommerce to protect marine sanctuaries designated under the ODA.

In discussions with other coastal states, namely California and Washington State,
we learned that those states have a close working relationship with their respective EPA
regions with regard to beneficial use issues.189 Our discussions with the Coastal

'^Management Division ofLDNR revealedthat there is little coordination between the
state and EPA on beneficial use issues in Louisiana apparently because of a lack of
interest by EPA Region Six.190 The lack of aclose-working relationship between EPA
and LDNR is troublesome for the following reasons: 1) an EPA more attuned to
Louisiana coastal land loss issues would be more likely to develop and apply the
404(b)(1) Guidelines in a manner consistent with the state's beneficial use and overall
coastal restoration policies, and 2) not only does EPA develop and enforce the 404(b)(1)
Guidelines, but the agency is also responsible for reviewing and commenting on other
agencies' Environmental Impact Statements, rating their quality and referring
unsatisfactory actions tothe Council on Environmental Quality.191 EPA's important
position in the EIS process means that it can have a great influence on the quality and
emphasis of the document. For instance, ifEPA was aware, from communication with
LDNR, of particular problems a projectwould pose to Louisiana's eroding coast and that
the ecological and economic values ofbeneficially used material were more likely to
outweigh the costs in Louisiana, the consequences and alternatives section of an EIS
might strongly favor beneficial use. On the other hand, ifEPA is not well informed of
Louisiana's landscape, problems and policiesregarding coastal management and
restoration, it is less likely to focus on those issues in the EIS. An EIS that strongly
emphasizes the benefits of following Louisiana's beneficial use policies, as opposed to
the costs of ignoring them, could go a long way towards changing Congress's and the
Corps' authorization, funding, and operating procedures in public works projects. An EIS

186 id
187 33 C.F.R. § 335.4.
188 40 C.F.R. § 230.10(b)
189 TelephoneInterviews with Larry Simon,Consistency Coordinator, CaliforniaCoastal Commission
(March29,2004) and Linda Rankin, Loree Rodkin and Joan Marchioro, WashingtonDepartmentof
Ecology (April 1,2004).
190 Interview with Greg DuCote and JeffHarris, Louisiana Department ofNatural Resources, Coastal
Management Division (November 18,2004).
191 See 42U.S.C. §7609; 40 C.F.R. §§ 1506.9 and 1506.10.
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strongly favoring Louisiana's beneficial use policies would also give the state better
footing should it decide to deny a consistency determination

Likewise, 404(b)(1) Guidelines developed and applied in the context ofthe great
ecological and economic losses Louisiana is suffering could affect the calculation of the
Federal Standard to make beneficial use fit more easily within it. A rebalancing of the
Federal Standard costs and benefits could also help Louisiana assert its consistency
authority and achieve its coastal restoration goals.

4.3 Corps ResponsibilitiesUnder the Coastal Zone Management Act

Congress passed the CZMA in 1972 to "preserve, protect, develop and, where
possible, restore and enhance the resources ofthe nation's coastal zone and to encourage
and assistthe states to exercise effectively their responsibilities in the coastal zone to
achieve wise use of land and water resources there, giving full consideration to
ecological, cultural, historic, and esthetic values, as well as the need for compatible
economic development.. ."I92 In order tomeet the challenges presented by increasing

Economic and population growth inthe nation's coastal zone, theNational Coastal Zone
Management Program created a partnership between federal, state and local governments
to facilitate effective communication and coordination to meet the goals ofthe CZMA.
Under this partnership, participating states candevelop andimplement their own CMPs,
which are approved by NOAA with input from other relevant federal agencies principally
affected by the program.193

The CZMA provisionmost relevant to the issues presentedin this report is the
consistency provision.194 Consistency requires federal actions that affect any land or
water use or natural resource of the coastal zone be consistent to the maximum extent
practicable with the enforceable policies ofa coastal state's federally approved CMP.
There are five categories of federal actions that require federal consistency reviews. The
category relevant to the discussion here is federal agency activities affecting the coastal
zone.

"Federal agency activities" are any functions performed by or on behalf of a
Federal agency in the exercise of its statutoryresponsibilities, which encompasses a wide
range of activities that initiate an event or series of events where coastal .effects are
reasonably foreseeable, e.g., rulemaking, planning, physical alteration and exclusion of

192 16U.S.C. § 1452.
193 16U.S.C. § 1456(b). Note: "Relevant federal agencies" means federal agencies with programs,
activities, projects,regulatory, financing or other assistanceresponsibilities in certain fields that could
impactor affect a state's coastal zone. These fields are energy production or transmission, recreation ofa
more than local nature, transportation,productionof food and fiber, preservation of life and property,
national defense, historic, cultural and conservation values, mineral resources and extraction and pollution
abatement and control. 15 C.F.R. § 923.2(d)(1). 15 C.F.R. § 923.2(d)(2) lists the relevant federal agencies.
194 16U.S.C. §1456.
195 Id
196 16U.S.C. §1456.
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uses. A determination ofwhether a federal agency activity has reasonably foreseeable
coastal effects is subject to the "effects test," which determines whether the federal
activity will affect any natural resources, land uses or wateruses in the coastal zone.198
No federal agency activities are categorically exempt from this requirement.199 While
there has been extensive discussion and debate as to which federal actions and activities
are subject to the CZMA consistency requirements, for the purpose ofthis discussion it
can be stipulated that the disposal of dredged or fill material in a state's coastal zone or
removal of dredged material from a state's coastal zone falls under the category of
"federal agency activity" and is subject to CZMA consistency.200

Federal agencies consider enforceable policies ofCMPs as requirements to which
they must adhere, inaddition to other federal statutory mandates.201 The term inthe
consistency provision"to the maximum extent practicable" means consistent with the
enforceable policiesof a stateCMP, to the extent allowedby other federal law applicable
to the federal agency.202 However, if an exigent circumstance creates a"substantial
obstacle" that prevents complete adherence to the stateCMP, then the agency may
deviate from full consistency to the minimum extent necessary to address the exigent

Circumstance until it has passed.203 If federal appropriation acts specifically prohibit full
consistency with a state's CMP, then the agency's actionsrelatedto appropriation will be
considered consistent tothe maximum extent practicable.204 Federal agencies cannot,
however, use general lack of funding or insufficient appropriated funds or failure to
include the cost ofbeing fully consistent with CMPs in federal budget and planning
processes as abasis for not being fully consistent with an enforceable policy.205 In
situations where the cost ofbeing consistent with enforceable policies was not included
in the federal agency's budget and planning processes, the federal agency should
determine the amount of funds needed and seek additional federal funds.206 Federal
agencies should include the cost ofbeing fully consistent with enforceable policies in
their budget and planning processes to the same extent that a federal agency would plan
for the cost of complying with other federal requirements.207 Ithas been suggested that
the Corps could argue that following the cost restraints imposed by the Federal Standard
is not using general lack of funding or insufficient appropriated funds as a reason to avoid
consistency to the maximum extent practicable because other federal laws, e.g., WRDA
Section 204, allow beneficial use if a state or local sponsor agrees to enter into a binding

197 15 C.F.R.§ 930.31(a).
198 15 C.F.R.§ 930.11(g).
199 H.R. CONF. REP. No. 964,101st Cong., 2dSess. 968-975, 970. See also 136 CONG. REC. H12423-02,
H12695 (October 26,1990).
200 See NOAA Office ofCoastal and Resource Management, Federal Consistency: State Input into Federal
Actions Affecting the Coast, available at http://coastalmanagement.noaa.gov/pcd/federal consistencv.html
(accessed December 14,2004).
201 15 C.F.R.§ 930.32(a)(2).
202 15 C.F.R. § 930.32(a)(1).
203 15 C.F.R.§ 930.32(b).
204 15 C.F.R.§ 930.32(a)(3).
205 Id
206 Id.
207 Id
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cost-sharing agreement with the Corps.208 The argument would be that, by negative
implication, beneficial use outside the Federal Standard isonly allowed by federal law
with local cost-share. We believe this is a tenuous argument at best, and the Corps has
yetto assert it in disagreements between it and states regarding the Federal Standard and

♦ 209
CZMA consistency.

The consistency process that federal and state agencies follow, as laid outinthe
Code of Federal Regulations,210 isvery complex and detailed and will only bebriefly
summarized here. The federal agency in charge ofconducting the activity determines
whether the action will affect the coastal uses or resources of a state with a federally
approved CMP.211 Effects are determined bylooking at reasonably foreseeable direct
and indirect effects on any coastal use or resource.212 The federal agency may determine
it is notrequired to submit aconsistency ormaycoordinate with state agencies, but
federal agencies are required to "broadly construe" the effectstest in favor of providing
state agencies with aconsistency determination214 rather than anegative determination
ordetermination of noeffects.2 The deposit of dredged material in, or itsremoval from,
Louisiana's coastal zonehas long since beendetermined anactivity subject to the state's

Consistency authority. Early coordination and cooperation between federal and state
agencies prior to federal agency determination is, therefore, crucial to allow the parties to
focus their efforts on particular agency activities of concern to that state agency.

Once a federal agency hasdetermined thatcoastal effects are reasonably
foreseeable, the federal agency provides the state agency "with a consistency
determination at the earliest practicable time in the planning orreassessment of the
activity."217 The consistency determination will indicate whether the activity willbe
undertaken in a manner consistent to the maximum extent practicable with the
enforceable policies of the state's CMP andthe basis thereof.

The federal agency consults and cooperates with the state agency throughout the
consistency process for a proper assessment of whether the activity will be consistent
with the state's CMP.219 A consistency determination is prepared once there is sufficient
information to reasonably determine the consistency of the activity with the state CMP,
but before the federal agency has lost the ability to modify the projectto meet

208 David Kaiser, Federal Consistency Coordinator, NOAA Office of Ocean and Coastal Resource
Management, Gulfof Mexico CZMA Federal Consistency Workshop, New Orleans, Louisiana (December
1,2004).
209 Id
210 .See 15 C.F.R. PartC.
2.1 15 C.F.R.§ 930.33(a).
2.2 15 C.F.R.§ 930.33(a)(1).
2.3 15C.F.R. § 930.33(a)(2).
2.4 15 C.F.R. § 930.33(a)(5)(d).
2.5 15 C.F.R. §930.35.
2.6 15 C.F.R. § 930.33(a)(5)(d).
217 15 C.F.R. §930.36(b).
218 15 C.F.R. §930.36(a).
2,9 Id
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consistency requirements.220 Consistency determinations are provided to state agencies
at least ninety days before final approval of the federal agency activity,unless the federal
agency and state agency agree to an alternate time period.221

If the state agencyobjectsto the federal agency's consistency determination, then
the state agency isrequired tojustify its reasoning.222 The state agency objection is
requiredto describehow the proposedactivity will be inconsistent with the enforceable
policies of the state CMP and what alternatives, if they exist, could beadopted by the
federal agency to render the activity consistent.223

If a state agency objects to a consistency determination, and the state and federal
agencies cannot resolve their differences within the ninety-day time period, then federal
agenciescan use dispute resolution procedures and postpone final agency actionuntil the
problems have been resolved.224 At the end ofthe ninety-day time period, the federal
agency cannot proceed with its action over the objections of the state agency unless: (1)
the federal agency has concluded that consistency with the enforceable policies of the
state CMP is prohibited by existing law applicable to the federal agency, and it has

described the legal impediments to consistency to the state agency in writingor(2) the
federal agency has concluded that the proposed activity is fully consistent, though the
state agency objects.225

In the event of a disagreement between the federal agency and state agency
regarding consistency, and before the state agency renders an official determination,
either party may request mediation by the Secretary of Commerce (Secretary) or through
NOAA's Office of Ocean and Coastal Resource Management (OCRM) mediation
services.226 Participation inmediation isvoluntary, and if either party declines to
participate the Secretary will cease mediation assistance.227

If the partiesagree to mediation, the Secretary appoints a hearing officer who
schedules ahearing inthe local area concerned.228 Hearings are informal, and federal and
state agencies and other interested parties may offer information at the hearing, subject to
the hearing officer's supervision.2 After the hearing is closed, the hearing officer
provides the Secretary with a record, afterwhich the Secretary schedules a mediation
conference230 that includes representatives from the Office of the Secretary, the
disagreeing federal and state agencies, and other interested parties whose participation is

220
15 C.F.R. § 930.36(b)

221
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15 C.F.R. § 930.43(a).
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deemed necessary bythe Secretary.231 Secretarial mediation efforts last only as long as
the federal and state agencies agree toparticipate.232

A state or federal agency that is a party to a serious disagreement may seek
judicial review of a disputed consistency decision without first having exhausted the
mediation process.233 A state or federal agency can bring a legal challenge if the
complaint involves alleged noncompliance with the CZMA.23 Judicial review is
obtained through the Administrative Procedure Act (APA).235 It isunclear whether a
private party who is affected by the proposed federal activity can bring an action against
either a state or federal agency.236 Pursuant tothe APA, a federal agency's decision that
its action is consistent with the state CMP, even though the state disagrees, will be set
aside only if it is "arbitrary, capricious, an abuse of discretion or otherwise not in
accordance withthe law."237 The"arbitrary orcapricious" standard is the standard of
review under administrative law and is appropriate for resolutions of factual disputes
implicating agency expertise, though purely legal questions and determinations of law
and fact can be reviewed de novo. The arbitrary and capricious standard could be a
difficult standard for a state to overcome: to prevail against a federal agency it would

"%ave to show the federal agency's consistency determination failed to meetthe statutory,
procedural or constitutional requirements239 of the CZMA. In light of the state's coastal
problems, a good portion ofwhich are the result of dredging operations without
environmental mitigation, Louisiana could very well make its case.
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15 C.F.R. §930.116.
See, e.g., State ofNew York v. Delyser, 759 F. Supp. 982 (W.D.N.Y. 1991) and State ofCalifornia v.

Watt, 683 F.2d 1253,1270 (9th Cir. 1982).
235 See generally 5 U.S.C. §§ 701-706.
236 Whether a party isallowed tobring action depends on ifthe party suffers a legal wrong because of
agency action or is harmed by agency action within the meaning of the statute, in this case the CZMA, i.e.,
in the "zone of interests." 5 U.S.C. § 702. See also Association ofData Processing Service Organizations,
Inc. v. Camp, 397 U.S. 150 (1970).
237 5U.S.C. §706(2)(A). Federal courts ordinarily must defer tothe informed discretion ofthe responsible
federal agencies. Deference is accorded agency determinations not because the agency possesses
substantive expertise, but because the agency's decision-making process is accorded a presumption of
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Postal Service, 213 F.3d 1140,1146 (9th Cir. 2000). See also Citizens to Preserve Overton Park, Inc. v.
Volpe, 401 U.S. 402,416 (1971).
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were not before the agency are raised in a proceeding to enforce non-adjudicatory agency action. See 5
U.S.C. § 706(2)(F). See also Citizens to Preserve Overton Park, 401 U.S. at 415. While purely factual
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F. 3d at 1146.
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4.4 Corps Responsibilities Under the National Environmental Policy Act

When Congress passed the National Environmental Policy Act (NEPA) in 1969, it
recognized the impacts humanactivityhason the environment andthe critical importance
of restoring and mamtaining environmental quality.240 Tothat end, Congress declared
that it is the policy of the federal government, in cooperation with state and local
governments, andotherpublicand private organizations to use all practicable means and
measures to foster and promote thegeneral welfare to create and maintain conditions
under which humans and nature can exist.241 To carry out this policy, federal agencies
are required to evaluate major federal actions significantlyaffecting the quality ofthe
human environment andassessthe environmental impactsof the proposed action, any
adverse effects that cannot beavoided, and an analysis of alternatives.242 These
evaluations take the form ofEnvironmental Assessments (EA) and Environmental Impact
Statements (EIS).

Duringthis period, federal agencies consult with each other regarding the
proposed action and seek comments and views from state and local agencies and the

%ublic.243 The EIS examines both the economic and environmental effects ofthe disposal
ofdredged material, and Congress uses that analysis to determine whether a federal
navigation project tobeexempt from the CWA Section 404 requirements.244 The EIS
would appearto provide an opportunity for a state to argue for inclusion of its CZMA
consistency requirements in tiie calculation ofthe environmental and economic
justifications for beneficial use may help it become partof the Congressionally
authorized and appropriated base plan.

240 See 42U.S.C. §4331.
241 Id
242 Id
243 See 42U.S.C. §4332(C).
244 See 33 U.S.C. § 1344(r).
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4.5 Statutory and Regulatory Tension

The tension between the Federal Standard and Louisiana's CMP beneficial use

requirements seems to arise from the application of the Federal Standard and not
necessarilywith the Federal Standard itself. It has been stated that the Federal Standard
has not been applied evenly,245 so it would behelpful for a study tobe conducted to
review applications of the Federal Standard in various situations. The results of such a
study could reveal whether the application of the Federal Standard is at least partially
dependent on financial assets available at the time of the request for beneficial use of
dredged material rather than solely on the least-cost standard.

While the generalrule is that federal law preempts state law, the Louisiana CMP
derives its authority over federal activities from tiie CZMA, which requires federal
agencies to be consistent to the maximum extent practicable with the enforceable policies
of federally approved state CMPs. When a state requires a federal agency to be
consistent with its federally approved CMP, the state is exercising its federally granted

^authority to apply federal law. The partnership between the federal government and the
Coastal and Great Lakes states that allows the establishment of state coastal management
programs is a contract under which a major portion of the consideration received by these
states is their federal consistency authority. The Stratton Commission, which made
written recommendations to the President and Congress in 1969 on coastal and marine
issues, recognized that coastal states were in the best position to manage and protect their
coastalresources, but needed assistance in the form of federal funding and voice in the
federal decision-making process.246 Consistency is one of the linchpins of the CZMA,
and it would violate the spirit and the letter ofthat federal law for the Federal Standard to
be used as a rationale against consistency with Louisiana's beneficial use policies.

On the otherhand, the Corpsmaintains that the Federal Standard placesthe
CZMA in the propercontext and evaluates alternatives to disposal of dredged material
consistent with federal environmental laws. While the CWA and ODA arethe major
environmental laws to which the Corps must comply, it also must include other federal
environmental laws andthe CZMA consistency requirements. Despite the inclusion of
variousenvironmental laws in the Federal Standard analysis, the U.S. Ocean Commission
in itsreport "Ocean Blueprint for the 21st Century," has stated that navigation-related
dredged material is not used beneficially"as often as perhaps it should" partlybecause
Corps policies favor ocean or upland disposal.247 The Ocean Commission added that
these policiesmight unnecessarily forego beneficial use opportunities that could have
economic andenvironmental benefits and may have consequences for aquatic
ecosystems.248 Furthermore, the Ocean Commission's report critiqued the Corps' view

Telephone Interviewwith George Boddie, LouisianaDepartmentof Natural Resources, Coastal
Restoration Division (December 15,2004).
246 See Stratton Commission, Our Nation and the Sea: APlanfor National Action (1969) at56, 57,
available at httD://www.lib.noaa.gov/edocs/stratton/chapter3.html.

U.S. Ocean Commission, Ocean Blueprintfor the 21s' Century FinalReport ofthe U.S. Ocean
Commission on Ocean Policy- Pre-Publication Copy, Washington, D.C. (2004) at 145.
248 Id.

34



of beneficial use as"extraneous to the navigation mission" andthe cost-benefit
methodologies it employs thattendto "undervalue thebenefits of projects thatuse
dredged material, while failing to account for the full costs, including environmental and
other non-market costs, of traditional disposal methods."249 This, inturn, often results in
disposal as the least-cost option.250 Therefore, the Ocean Commission report
recommended that the Corps ensurethat its selectionof the least-costoption reflect a
"more accurate accounting ofthe full rangeof economic, environmental and other
relevant cost and benefits" for beneficial use and other disposal methods.251
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Section 5.0

Louisiana's Coastal Management Plan and Case Study

Louisiana's coastal management plan requires the beneficial use of dredged
material in certain instances. Although sediment dredged from navigation channels
is not always used beneficially when Louisiana's coastal management plan requires
it, the state has nevertheless granted consistency to Corps navigation projects that
do not meet these requirements.

5.1 Louisiana's Coastal Management Plan

Louisiana's federally approved CMP, implemented by the State and Local Coastal
Resources Management Act (SLCRMA)252 and Coastal Use Guidelines,253 contains
specific beneficial use policies. While many coastal states have developed general

beneficial use policies, Louisiana is unique in that it is the only state with a CMP that
contains specific policies and includes an official definition and examples ofbeneficial
use.254 The public policy ofthe state, as stated inthe SLCRMA, echoes the public policy
of the CZMA: to protect, develop and, where feasible, restore or enhance the resources of
thestate's coastal zone.255 The Louisiana Department ofNatural Resources (LDNR)
Coastal.Management Division (CMD) administers the state's CMP and is responsible for
reviewing federal projects and regulating private projects in order to protect wetiands and
other sensitive coastal features, under the CZMA and SLCRMA. Coastal Use Guidelines
4.1 through 4.7 relate to beneficial use:

• Guideline 4.1 requires spoil to be deposited using the best practicable
techniques to avoid disruption of water movement, flow, circulation and
quality.

• Guideline 4.2 requires spoil be used beneficially to the maximum extent
practicable to improve productivity or create new habitat, reduce or
compensate for environmental damage done by dredging activities or
prevent environmental damage. Otherwise, existing spoil disposal areas
are required to be utilized to the maximum extent practicable rather than
create new disposal areas.

• Guideline 4.3 states that spoil shall not be disposed in a manner which
could result in the impounding or draining of wetlands or the creation of
development sites unless the spoil deposition is part of an approved levee
or land surface alteration project.

252

253 See LA. ADMIN. CODE Title 43, §7:701 etseq.
254 Jennifer L. Lukens, NOAA National Ocean Service Office of Ocean andCoastal Resource
Management, National CoastalProgramDredgingPolicies: AnAnalysisofState, Territory and
Commonwealth Policies Relatedto DredgingandDredgedMaterialManagement Volume I ofII (April
2000), availableat http://coastalmanagement.noaa.gov/pdf/finaldredge.pdf.
255 La. R.S. §49:214.22(1).
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• Guideline 4.4 statesthat spoil shallnot be disposed on marsh, known
oyster or clam reefs or in areas of submerged vegetation to the maximum
extent practicable.

• Guideline 4.5 states spoil shallnot be disposed in a manner as to create a
hindrance to navigation or fishing or hindertimber growth.

• Guideline 4.6 requires spoil disposal areas be designed and constructed
and maintained using the best practical techniques to retain spoil at the
site, reduceturbidity and reduce shoreline erosionwhen appropriate.

• Guideline 4.7 statesthat alienation of state-ownedproperty shall not result
from spoil deposition activities without theconsent of LDNR.256

The SLCRMA contains a specific mandate for beneficialuse by statingthat
LDNR shall insure that when a"proposed use or activity requires the dredging or
disposal of 500,000 cubic yards or more of any waterbottom orwetlandwithin the coastal
zone, the dredged material shall be used for the beneficial purposes of wetland
protection, creation or enhancement, or combinations thereof, in accordance with a long
term management strategies plan for each existing or proposed channel or canal"

^emphasis added).257

Furthermore, SCLRMA states: "when a proposed use or activity requires a coastal
use permit for the dredging or disposal from 25,000 to 500,000 cubic yards of any
waterbottom or wetland within the coastal zone, the LDNR Secretary may require the
beneficial use of dredged material for wetland or barrier island protection, creation,
enhancement or combinations thereof (emphasis added).258 Consideration includes site-
specific estimated costs and the availability ofa suitabledisposal area, and long-term
management strategies of these types of areasare required to be utilized when
practical.259 Activities not inthe vicinity of long-term management strategy disposal
areas are considered on a case-by-case basis. A system of mitigation has been initiated to
encourage beneficial use by permit applicants for dredging projects, and beneficial use is
required when economically feasible with consideration given to the value of the
established mitigation credits.260

When a proposed use or activity involves dredging to construct or maintain a
channel or canal greaterthan one mile in length in the coastal zone and where failure to
maintain and stabilize the banks of the channel or canal will result in a direct or indirect

loss of wetiands or adverse impacts to wetiands or waterbottoms, SCLRMA requires that
the banks be maintained and stabilized using dredged material or structural stabilization
measures or both.261 If dredged material placement alone is insufficient, the use of
structural measures such arock breakwaters are also required.262 Anydredged material
disposal and channel bank stabilization must be in accordance with a long term
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management strategies plan for each existing or proposedchannel or canal, which at a
minimum must address environmental and economic concerns and emergency
situations.263

Despite the specific guidelines in the Louisiana's statutory and regulatory
frameworks, they are not always followed for Corps navigation projects because
beneficial use under the guidelines sometimes is more expensive than the Corps' base
plan.264 If beneficial use required by the state is not within the base plan, and the state
cannot acquire the funds to pay the amount above the base plan, either through state or
federal funds, then dredged material disposal is conducted in accordance with the Federal
Standard. However, when the Corps has informed the state that it could not beneficially
use or dispose of the dredged consistent with the state CMP during the consistency
process, the state has nevertheless granted consistency.265 The reasons that the state has
decided not to pursue the issue are uncertainty whether it would prevail in mediation or
litigation and concerns over the impact a denial of consistency would have on ports, the
shipping industry and the state and local economies.266

*5.2 Case Study: Atchafalaya RiverBar Channel Ocean Dredged Material Disposal Site

Although LDNR has never denied consistency to a Corps project for lack of
beneficial use, the agency came close to doing so in tiie late 1990s. A case study of this
project from a consistency/beneficial use perspective would be instructive to highlight the
difficulties the state faces when administering its CMP and exercising its consistency
authority.

The EPA designation ofthe Atchafalaya River Bar Channel Ocean Dredged
Material Disposal Site (ODMDS) project began in the early 1980s. During the early
phase of the process, EPA submitted a Draft EIS (DEIS) to provide information to
evaluate the impacts of dredged material disposal under existing conditions before
officially designating the site. In 1984, the LDNR issued a determination of
inconsistency based on lack of information to support consistency and suggested
alternative sites that would render the project consistent with thestate CMP.267 The
LDNR also suggested beneficial use as an alternative to open water disposal in certain
nearby areas experiencing erosion.268 Between 1984 and 1991, EPA compiled more
information, and the agency drafted and released a Supplemental DEIS.. In 1991, LDNR
had the opportunity to comment again on the designation of the ODMDS in light of the
SDEIS. The LDNR commented that designating the site as an ODMDS would be
unfavorable to the state because it would encouragethe designation ofother ocean

263 id
264 Interview with Greg DuCote, Louisiana Department ofNatural Resources, Coastal Management
Division (October 13, 2004).
265 Id

267 Id'267 Letter from Frank P.Simoneaux, Louisiana Department ofNatural Resources, toJohn Hill, Ocean
Dumping EIS Task Force, Environmental Protection Agency(April 18,1984) (on file with the Sea Grant
Legal Program).
268 Um
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disposal sites, makingocean disposal of dredged material more frequent thanusingit to
address Louisiana's coastal erosion problems.269 The LDNR repeated the objections it
had in 1984 over the inadequate consideration ofbeneficial use alternatives and stated
that EPA had not addressed or resolved that issue in the SDEIS.270 There also was
disagreement between EPA andLDNR over whether designation of the ODMDS would
preclude the Corps from considering alternative beneficial use sites for future navigation
projects. The EPA asserted that ODMDS designation did not preclude future alternative
beneficial useconsiderations, butLDNR disagreed. The LDNRclaimed that since the
Corps' Federal Standard requires it to use the leastcostly alternative, designation of the
ODMDS site would force the Corps to use that site rather than use dredged material
beneficially, unless the state orother entity can provide funding for the additional cost.271

In 1996, LDNR and the Corps New OrleansDistrict reached an agreement to
allow interim designation of the Atchafalaya ODMDS site for five years, during which
beneficial use alternatives would beconsidered.272 The LDNR was willing to concur
with designation ofthe portionof the site in federal waters, provided that material
dredged landward of the three-mile limit was used beneficially.273 However, the EPA

decided toprepare aFinal EIS (FEIS) and consistency determination for permanent
designation of the site as an ODMDS.274 The EPA concluded that designating the site did
not violate any enforceable policy ofLouisiana's CMP, i.e., designation of the site did
not preclude beneficial use. The LDNR again expressed disagreement with this
conclusion because, in its opinion, designation ofthe ODMDS site would provide a
disposal alternative so inexpensive that it would set the Federal Standard"too low" to
allow beneficial use.275 InDecember 1997, LDNR sent EPA aletter, declaring the
ODMDS designation inconsistent with the state CMP and asked the Secretary of
Commerce to mediate the disagreement between the EPA and LDNR, pursuant to
Subpart GofNOAA's consistency regulations.276 In its consistency denial, LDNR
reiterated its argument that site designation would preclude beneficial use and also
included criticisms of the Federal Standard and analysis and cost ofbeneficial use
alternatives.277 The LDNR stated that the Federal Standard sets the Corps' budget, and
the Federal Standard would have included the beneficial use alternative if the ODMDS

was not available.278 The LDNR also stated that EPA overlooked the fact that the Corps
may increase or attempt to increase its budget for projects, if the Federal Standard
required it.279 The LDNR was concerned that the FEIS did notcontain adirect

269 Letter from David M. Soileau, Louisiana Department ofNatural Resources, toNorm Thomas,
Environmental Protection Agency, FederalActivities Branch (February 15,1991) (on file with the Sea
Grant Legal Program).
270 Id.
271 Id
212 Letter from Terry Howey, Louisiana Department ofNatural Resources to Secretary William Daley,
Department of Commerce (December 15,1997) (on file with the Sea Grant Legal Program).
273 Id
274 Id
275 Id
276 Id
277 Id
278 Id
279 Id
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comparison between beneficial use and ODMDS disposal options and that reported costs
for beneficial use in the FEIS were obtained without independent analysis of their
reasonableness.280 While this inconsistency determination was sent to the EPA, it was
ultimately rescinded in January 1998, after LDNR reentered negotiations with EPA and
the Corps.281 InOctober 1998, LDNR declared the final designation of the Atchafalaya
River Bar Channel ODMDS consistent with the CMP, with a caveat: consistency
concurrence should not be construed as support ofoffshore deposition of dredged
material.282 The LDNR stated that it "remained concerned that the cost estimates for
beneficial use alternatives contain contingencies we believe to be greater than justified
while the coasts estimated for other methods have no contingencies associated with
them."283 The LDNR stated in its concurrence that it was granting consistency because,
the agency acknowledged, it "may be advantageous to the state to have a disposal site
available for those times when beneficial use may not be possible."284
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Section 6.0

Experiences of Other Coastal States

Although coastal zone management officials in California, Florida and Washington
State do not believe application of the Federal Standard should override
requirements for beneficially using dredged material, rather than deny consistency
to Corps projects they prefer to coordinate with the Corps, use state funds to cover
the cost of beneficial use projects above the base plan, or both.

6.1 California

The California Coastal Act of 1976 (CCA) includes policies that address ports,
shoreline public access and recreation, terrestrial and marine habitat protection,
commercial fisheries, industrial uses, water quality, offshore oil and gas development

sjandform alteration and agricultural lands.285 The CCA contains the consistency
requirements ofthe California CMP,286 and the California Coastal Commission (CCC) is
responsible for the implementation ofthe CCA across the state except for San Francisco
Bay, which isnot included inthe coastal zone established by the CCA.287 The San
Francisco Bay Conservation and Development Commission (BCDC) regulates
development in San Francisco Bay.288 The CCC partners with coastal cities and counties
toplan and regulate land and water uses inthe state's coastal zone.289 Development
activities are broadly defined by the CCA to include the construction of buildings,
divisions of land and activities that change the intensity of land use or public access to
coastal waters and generally require a coastal permit from either the CCC or the local
government with jurisdiction.2

Although California's statutes and regulations do not contain specific beneficial
use policies, there are general policies related to dredged material disposal and beneficial
use. Dredged material disposal is to be planned and carried out to "avoid significant
disruption tomarine and wildlife habitats and water circulation,"291 and dredged material
suitable for beach replenishment should be transported for such purposes to appropriate
beaches orinto suitable long-shore current systems.292 The diking, filling ordredging of
open coastal waters, wetiands, estuaries and lakes are permitted when there is no feasible
less environmentally damaging alternative, and when feasible mitigation measures have

285 Cal. Pub. Res. Code §30230-30237.
286 See Cal. Pub. Res. Code §§ 30330 and 30400.
287

California Coastal Commission, Overview Page, available at
http://www.coastal.ca.gov/whoweare.html (accessed August 18,2004).
288 See Cal. Gov. Code Tit. 7.2, § 66600 et seq.
289 Cal. Pub. Res. Code §§30330-30344 and 30500-30526.
290 Cal. Pub. Res. Code § 30106.
291 Ca. Pub. Res. Code § 30233(b).
292 Id.
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been provided to minimize adverse environmental effects.293 All port-related
developments are located, designed andconstructed to minimize substantial adverse
environmental impacts and provide for other beneficial uses consistent with the public
trust, including, but not limited to, recreation andwildlife habitat uses, to the extent
feasible.294

While California does not have specific beneficialuse policies, the state's Public
Resources Code encourages beneficial useby calling for "less damaging" environmental
alternatives and feasible mitigationto offset adverse environmental impacts before
permitting activities, including dredging in open coastal waters and wetlands.295
Examples of beneficial use of dredged materialin California are wetiands creationand
creating buffer zones using 10'-15' thick layers ofclean materialscapped over
contaminated areas that serve a dual function of bird foraging habitat and covering
contaminants.296 Moreover, the San Francisco BCDC has drafted a long-term
maintenance strategy that includes a fifty-year plan for dealing withbeneficial use of
dredged material.2 There are also multi-agency programs in San Francisco and Long
Beach, and the ports of Los Angeles and Long Beach to coordinate the storage ofdredged

%naterial for future beneficial use.298 Due to these strategies, the amount of dredged
material dumped offshore has decreased inthe past ten to fifteen years.299 However,
beneficial use and economics are usually harmonious in California, i.e., it is less
expensive to use material to nourisha beach, for example, than to dispose of it
offshore.300 Such is notthecase in Louisiana, where transportation ofmaterials to coastal
areas for beneficial use is often costly.301

It is the opinion of the CCC that lack of funds is not a defensible constraint
against beneficial use that isnot part of the Corps' base plan.302 However, the CCC and
the Corps have a "good working relationship"and work out beneficial use plans when the
state believes it is in the state's best interest in accordance with its laws and state or

federal funds tocover the cost above the base plan are available.303 The CCC believes
that in many cases beneficial use in the state, particularly beach nourishment projects
simply should be incorporated into navigation plansas partof the cost ofdoing
business.304 In the opinion ofthe CCC, this strategy is areflection of good policy.305
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294 See Ca. Pub. Res. Code § 30708.
295 Telephone Interview with Larry Simon, Consistency Coordinator, California Coastal Commission
(March 29,2004).
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302 Supra note 313.
303 Id
304 Id
305 Id.

Ca. Pub. Res. Code § 30233(a).

42



6.2 Florida

Florida's CMP (FCMP), anetwork oftwenty-three Florida Statutes including the
Florida Coastal Management Act,306 was approved in 1981. The FCMP is administered
by eleven state agencies, with the Florida Department ofEnvironmental Protection
(FDEP) as the lead agency, and fourof Florida's five water management districts. Local
government participation is allowed also in certain circumstances. The FCMP was
"designed to ensure the wise use and protection ofthe state's water, cultural, historic, and
biological resources; to minimize the state's vulnerability to coastal hazards; to ensure
compliance with the state's growth management laws; to protect the state's transportation
system, and to protect the state's proprietary interest as the owner of sovereign submerged
lands."308 Florida's coastal zone includes the geographical area encompassed by thirty-
five coastal counties and territorial seas,309 in which federal actions throughout these
areas are reviewed by the state for consistency with the FCMP.310 Pursuant to Florida's
comprehensive planning act, local governments that have developed their own coastal

^one rules are also given the opportunity to determine whether federal actions are
consistentwith their goals and policies.

Florida does not have aspecific beneficial use policy, but beneficial use is
encouraged, particularly to protect beaches. Florida law states that, as amatter of public
policy, beach-quality material should be used to nourish critically eroded shorelines when
cost-effective in order to properly manage and protect them3 and states that the Florida
Legislature should "make provisions for beach restoration and nourishment projects,"
because they are in the public interest.313 Beach restoration and nourishment projects are
funded in amanner to encourage cost-saving strategies, foster regional coordination of
projects, improve the quality of projects and provide long-term solutions. To meet this
goal, the state established an Ecosystem Management and Restoration Trust Fund
(EMRTF), adedicated revenue source, to provide funding for beach preservation,

306 FLA. STAT. ANN. Chapter380, PartII.
307 According to FLA STAT. ANN. §380.24, local government units abutting the Gulfof Mexico or
Atlantic Ocean or that include or are contiguous to waters ofthe state where marine species ofvegetation
listed in §373.4211 constitute the dominant plant community are required to develop acoastal zone
protection element intheir comprehensive plans.
r°8 Florida Department ofEnvironmental Protection, Federal Consistency Intergovernmental Coordination
and Review, available at hftp^/www.deD.st^teflus/cmD/federal/index.htm (last visited August 1,2004).
309 FLA. STAT. ANN. § 380.205(2).
3,0 However, the state has limited its federal consistency review offederally licensed and permitted
activities specified in the FCMP and to those federal licenses or permits for activities located in or seaward
ofacoastal county. See FLA. STAT. ANN. §§ 380.23(3)(c) and §380.205(2).
311 FLA. STAT. ANN. §380.24. See also FLA. STAT. ANN. §163.3177(6)(g).
3.2 See FLA. STAT. ANN. Chapter 161.
3.3 FLA. STAT. ANN. § 161.088.
314 Id
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restoration and nourishment.315 Thirty million dollars was paid into the State Treasury to
the credit of the EMRTF inFiscal Year 2000-2001 and each fiscal year thereafter.316

Florida has not denied consistency for any federal projects based on insufficient
beneficial use.317 Although it is FDEP's opinion that the least cost alternative portion of
the Corps' Federal Standard cannot be used to avoidcompliance to the maximum extent
practicable with the FCMP,318 the agency has taken apragmatic approach: coordinate
with the Corps on beneficial use issuesand apply the funds from the EMRTF to pay for
the cost above the Corps' base plan for nourishment of critically eroded beaches. l The
FDEP understands the cost issues the Corps faces, particularly in regard to beneficial use,
and since the state believes that the public interest in healthy beaches is strong enough to
warrant a EMRTF to support it, then it prefersto use state funds to pay extra costs rather
than ask the Corps to request additional funds from Congress, which would only delay or
eliminate the project.320 When abeneficial use application for aCorps project requires a
local sponsor, and the local sponsor does not have full funding available in its budget,
then the local sponsor may apply for EMRTF money.321 The focus is on creating and
maintaining astate-local-Corps partnership.322

%

6.3 Washington State

In 1976,Washington became the first statewith a federally approved CMP. The
state's DepartmentofEcology (WDOE) is the principal agency that administers the
program. Washington chose to use existing laws rather than enact a new, all-
encompassing law gearedtowards coastal management. This type of CMP is known as a
"networked" program,323 and Washington's legal authorities and implementing regulations
that comprise its CMP are the Shoreline Management Act,324 State Water Pollution
Control Act,325 Washington Clean Air Act,326 State Environmental Policy Act,327 Energy

3,5 See id.
316 FLA. STAT. ANN. § 201.15(11). See also Telephone Interview with Jasmin Raffington, Federal
Consistency Community Program Administrator, Florida Department of Environmental Protection (August
31,2004).
3.7 Telephone Interview with Jasmin Raffington, Federal Consistency Community Program Administrator,
Florida Department ofEnvironmental Protection (August 31,2004).
3.8 The rationale forthis argument isthattheFederal Standard isa self-imposed regulation and nota law
with which the Corps must comply. Id.
3.9 See id
320 See id.
321 Local governments with coastal zone protection elements in their comprehensive plans are eligible to
apply to FDEP for available financial assistance. See FLA. STAT. ANN. §380.24.
322 Supra note 335.
323 Washington Department ofEcology, Managing Washington's Coast: Washington State's Coastal Zone
Management Program 97 (2001).
324 Wash. Rev. Code §90.58.010 etseq. This law is the principal means ofregulating land and water
uses throughout the state's coastal zone.
325 Wash. Rev. Code § 90.48.010 etseq. This law isthe state counterpart tothefederal CWA.
326 Wash. Rev. Code §70.94.011 etseq. This law isthe state counterpart to the federal Clean Air Act.
327 Wash. Rev. Code §43.2ICO10 et seq. This law manages the preparation ofEIS for major projects,
trains and guides local agencies and the public, prepares rule amendments and interpretation guidance and
manages a statewide information clearinghouse.
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Facility Site Evaluation Council328 and Ocean Resources Management Act.329 These
enforceable policies outline the permissible land uses andwater uses with the coastal
zone.

Washingtonlaw does not specifically address beneficial use of dredged material,
but asa matter of policy in keeping with the State Environmental Policy Act330 and
Aquatic Resources Mitigation Act33Vbeneficial use is preferred when practicable.
According to the Aquatic Resources Mitigation Act, it is state policy to use "innovative"
mitigationmeasures by requiring state regulatory agencies to consider mitigation
proposals for existinginfrastructure projects "that are timed, designed and locatedin a
manner to provide equalor better biological functions and values compared to traditional
on-site, in-kind mitigation proposals."332 While this law applies to existing projects and
not new ones, it is relevantbecause beneficial use canbe applied in this context. WDOE
coordinates with the Portland and Seattle Corps Districts during the consistency process
for federal navigation projects. The agency prefersbeneficial use to upland or ocean

disposal when material is suitable.333 Typical beneficial uses ofdredged material in the
state include flowlane activities, beach nourishment and protection of nearshore habitat.334
Using the material for pilot projects and as part of adaptive managementhas been
relatively successful, though fish and wildlife issues are involved in some cases since sand
is problematic for fish.335

While the WDOE generally has smooth relations with the Portland and Seattle
Corps Districts, each district has a different approach to the beneficialuse and related
consistency issues.336 While the Seattle District is generally favorably disposed to
beneficialuse applications, the PortlandDistrict is more resistant to WDOE's argument
that the Corps must be consistent to the maximum extent practicable with enforceable
state policies because it maintains the state has noauthority on this issue.337 Thishas
been a bone of contention between WDOE and the Portland District, though there are

328 Wash. Rev. Code §80.50.030 etseq. The Council provides for astate-local permitting system for large
thermal energy facilities, oil refineries which process petroleum transported over marine waters and
petroleum andnatural gas pipelines.
29 Wash. Rev. Code §43.143.005 et seq. This law establishes guidelines and policies.for activities in the

Pacific Ocean.

330 It isthe state's policy touse all practicable means and measures to protect the natural resources of the
state to restore and maintain environmental quality and to improve and coordinate plans, functions,
programs and resources for the general welfare. To achieve this overall policy, one ofthe state's goals is to
"attain the widest range ofbeneficial uses of the environment without degradation, risk to health or safety,
or other undesirable and unintended consequences. Wash. Rev. Code § 43.21 C.020.
331 Wash. Rev. Code §90.74.005 et seq.
332 Id. at(2).
333 Telephone Interview with Linda Rankin, Loree Rodkin and Joan Marchioro, Washington Department of
Ecology (April 1,2004).
334 Id
335 Id
336 Id
337 Id
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many instances when it will coordinate withtheWDOE to use the material
beneficially.338 Suitable material maynot always beused beneficially since it is unsafe
and cost prohibitive, but active coordination has played a key role in the
consistency/beneficial use debate in Washington State.

Funding for beneficial use applications hasbeen anissue in Washington.
According to WDOE, the state so far has not had to provide its own funds for projects,
though the state does provide funding for erosion studies.339 Local governments have
provided matching funds in some instances.340 Most of the funding comes from the
Portland and Seattle Districts under their base plans.341 The state would consider
requesting federal funds in the future, if needed.342

6.4 California Coastal Commission v. U.S.

Based on interviews with agency representatives from Louisiana, Florida,
California and Washington and the fact that most states only have general rather than

^specific beneficial use policies, no state has denied consistency based on disputes over
beneficial use.343 However, there have been instances when states have sued federal
agencies over dredged material disposal. In one such case, California Coastal
Commission v. U.S..344 the CCC successfully enjoined the U.S. Navy from disposing of
dredged material previously designated for a beach nourishment project. While this case
did not concern a Corps navigation project, the U.S. Navy's project is a federal agency
activity and is, therefore, relevant to the discussion. The facts of the case are complex
and are summarized here to facilitate understanding of the court's rationale in its opinion.

The Navy project at issue in California Coastal Commission v. U.S. included
dredging portions of San Diego Bay and using the dredged material to nourish beaches in
several California coastal communities. The consistency determination submitted by the
Navy called for the deposit of approximately 7.9 million cubic yards on beaches and an
additional 2 million cubic yards of material not suitable for beach nourishment was
designated for ocean disposal.345 The remaining material, unsuitable for ocean disposal,
was to be confinedto a new wharf structure.346 The CCC concurred with the Navy's
project plan, and the project commenced in 1997.347 However, shortly after

338 Id.
339 Id.
340 Id.
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343 Telephone Interviews with Jasmin Raffington, Federal Consistency Community Program
Administrator, Florida Department of Environmental Protection (August 31, 2004), Larry Simon,
Consistency Coordinator, California Coastal Commission (March 29,2004) and Linda Rankin, Loree
Rodkin and Joan Marchioro, Washington Department of Ecology (April 1,2004).
344 California Coastal Commission v.U.S., 5 F. Supp. 2d 1106 (S.D. Cal. 1998).
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commencement of the project, live ordnance and munitions were discovered in the
dredged material deposited on the beach.348 InOctober 1997, the Navy requested CCC
concurrence with modifications to the project thatwould permit ocean disposal of 2.5
million cubic yards of material originally designated for beach nourishment.349 The Navy
argued that the modifications were necessary to prevent excessive dredging expenses and
possible delay of theoverall project.350 On October 17,1997, the Navy submitted a new
consistency determination (CD-2), which proposed that some materials be used for beach
nourishment and thatall remaining sediment be disposed in the ocean.351 CD-2 also
recommended the use of a three-inch ordnance grate on the dredge to screen out larger
ordnance, but could not guarantee that all ordnance would be removed, and proposed a
second alternative whereby a three-eighths of an inch screen on the beach along with the
three-inch screen on the dredge to eliminate public health risks from the ordnance.352 In
late October 1997, the Navy hired a consulting firm to examine available sand screening
technologies and to prepare a reportof its findings, referred to as the Harris Report,
which outlined a number of alternatives to ocean disposal the CCC believed should have
been more fully explored to resolve the ordnance issue.353 The Harris Report was
submitted to the Navy in November 1997, but was not made available to the CCC until
December 1997.354 During aCCC public hearing to discuss CD-2 in November 1997, the
Navy further modified the projectto limit the oceandisposal of materialsto 500,000
cubicyards355 and modifiedthe consistency determination again (CD-3) by proposing
ocean disposal of upto 883,000 cubic yards of material.356 The Navy also proposed
further negotiations with CCC to resolve its objections to CD-2 and explore reasonable
alternatives to ocean disposal, but later withdrew that proposal.357 In November 1997, the
Navy applied for and received aSection 404 permit from the Corps,358 authorizing ocean
disposal of all remaining materials.359 The permit was approved without CCC
concurrence, which the Navy argued was unnecessary.360

The CCC brought suit for a preliminary injunction to enjoin the Navy from
dredging and disposal until the alternatives outlined in the Harris Report, CD-3 andother
reports generated by the CCC wereexplored. The CCC argued that the Navy was in
violation of the CZMA because it had not demonstrated that ocean disposal pursuant to
the Navy's activity was consistent to the maximum extent practicable with the state's
CMP.361 The Navy counter-argued that: (1) the CMP was not applicable because the
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ordnance-ladendredged material was not suitable for beaches, (2) consistency with the
CMP could not require the Navy to violate other applicable federal and state laws, e.g.,
CWA Section 404, and (3) the discovery of the ordnance was an unforeseen event that
allowed the Navy to deviate from the CMP under the CZMA.362 The court held that
equitable discretion would be applied onjudicial review363 and granted the preliminary
injunction364 to the CCC,365 reasoning thatthe Navy had not shown the proposed dredging
and disposal was consistent to the maximum extent practicable with the state CMP
because the feasibility of pending alternatives, including alternatives outlined in the
Harris Report, had notbeen considered by the Navy ortheCCC.366 Therefore, thecourt
reasoned that it was illogical to conclude that ocean disposal was consistent with the state
CMP.367 The court rejected the Navy's argument that it had submitted feasible, less
environmentally damaging alternatives and provided for mitigation measures because the
Navy's alternatives contained in CD-3 and other analyses were either withdrawn from
consideration by the Navy orneversubmitted in final form to the CCC.368 If feasible
alternatives and analyses were not properly before the CCC, then the Navy could not
successfully argue it was in compliance withthe state CMP orCZMA.369 California did
get the beach nourishment it originally sought, but had to seek out additional money. The

%avy placed uncontaminated material on the beaches after California lobbied Congress
for the additional money.370

362 Id. at 1109,1110.
363 Although judicial review of federal agency action istypically obtained through the APA,this case was
brought under the APA because the CZMA does not provide a private right of action. The district court in
this case applied the principles ofequitable discretion in this case because "Congress had provided in the
CZMA approved more than one method" in achieving the purpose of protecting the nation's coastal zones,
/rf. at 1110.

364 Preliminary injunction relief isgranted if the party meets one of two tests: (1) acombination of
probablesuccess and the possibility of irreparable harm, or (2) the party raises serious questions, and the
balance ofhardship tips in its favor. Id. at 1111.
365 Mat 1110.
366 Id. at 1111.
367 Id.
368 Id. at 1112.
369 Id
370

Telephone Interview with Larry Simon, Consistency Coordinator, California Coastal Commission
(March 29,2004).
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Section 7.0

Suggestions for Change

If Louisiana and the Corps would like to encourage more frequent beneficial use of
dredged material, then statutory, regulatory and policy revisions are needed in
order to make beneficial use a priority. This section will suggest some such
revisions, with the goal that they will serve as an impetus to generate discussion and
additional ideas.

7.1 Actions for Immediate Change

The state could take policy action not requiring legislation that may bring about
results more quickly than legal reform. For example, input from the Governor expressing
her interest in beneficial use of dredged material may impress upon the Corps the
importance of beneficial use to the state, especially in light of its coastal restoration crisis.

Louisiana also should strengthen its resolve to use its CZMA authority to deny
consistency to federal projects that violate the CMP's beneficial use guidelines.
Although the state has never denied consistency to a federal navigation project for lack of
or not enough beneficial use, it came close in 1997 to denying consistency to the
Atchafalaya River Ocean Dredged Material Disposal Site. When beneficial use is an
environmentally suitable and economically viable option in the state's opinion, then it
should exercise its CZMA consistency authority. Louisiana should develop a record of
denying consistency when projects do not meet the CMP's beneficial use guidelines, and
no agreement can be reached between the state and the federal agency to resolve the
disagreement. A consistency denial is not without risk in that it may delay or stop a
dredging or navigation project that could have economic consequences for the state. It
seems that Louisiana will be in no worse position by challenging the Federal Standard
than it is now, even if it were to lose a legal challenge, by continuing to subjugate its
beneficial use needs to that standard. While denial of consistency should be the last
resort in a disagreement regarding beneficial use of the dredged material, and should be
used selectively in crucial or important situations, the state should not foreclose this
option.

7.2 Changes to Federal Law and Federal Appropriations Process

Revisions to the Corps' appropriations process regarding navigation projects can
increase the chances for beneficial use funding. During the planning and appropriations
phases, beneficial use should be contemplated and funds set aside for that purpose. Since
the Corps has knowledge of Louisiana's beneficial use policies in the state's federally
approved CMP, the Corps should make efforts at the earliest practicable stage of project
planning to ensure that funding for beneficial use is part ofproject budgets.
Contemplating beneficial use during the early stages of the project, i.e., writing beneficial
use into the base plan, would help ensure that funding is available for it. The Corps,
however, cannot be left to its own initiative to encourage more beneficial use funding. It
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will take strong urging from all sectors ofthe state and Louisiana's Congressional
delegation to overcome atraditional mindset on the issue.

Asecond recommendation is for Congress to articulate anational beneficial use
policy Although beneficial use provisions are included in laws such as WRDA, by
articulating such policy Congress could show its support for beneficial use direct
agencies such as the Corps to beneficially use dredged material when feasible and make
appropriations for beneficial use. Afederal policy addressing beneficial use would be a
step forward in educating the nation about beneficial use, which could lead to increased
funding.

Louisiana is already lobbying Congress for more CWPPRA and WRDA Section
204 funding. Although it has proven difficult over the years to secure more funding from
Congress for avariety of reasons, the critical state of Louisiana's wetland loss calls for
renewed efforts to use every avenue available to secure federal funding. Louisiana can
strengthen its case for federally funded coastal restoration by demonstrating astrong

^commitment to wetlands protection and by using its federal consistency authority to show
it's commitment to coastal restoration.

Congress could amend the CZMA to further strengthen the consistency provision
to make itclear that CZMA consistency is not subservient to the Federal Standard.
Although the Corps is not allowed to exceed its Congressionally authorized
appropriations limit for projects, it should, in light of its requirement to be consistent to
with state CMPs, contemplate beneficial use during the planning stage and submit to
Congress budgets that reflect the true costs of projects. By amending the CZMA,
Congress can make its intention clear that consistency requires all federal agencies to
take into account state CMPs when planning projects and ensuring that funding is
available for each project to be consistent to the maximum extent practicable with the
CMP particularly when astate CMP such as Louisiana's contains beneficial use
guidelines. ACongressional mandate reaffirming the consistency requirements in the
CZMA would encourage more in-depth consultation and partnership between federal
agencies and states with CMPs.

7.3 Changes to Louisiana Law

Changes in Louisiana law could be made to facilitate beneficial use and
strengthen the state's commitment to consistency. Since funding is frequently an issue
for projects, and federal appropriations for WRDA are often low, the state could elect to
set aside more funds for the costs ofbeneficial use projects that are above the base plan
when federal funding is not available to cover that extra cost. In atime ofbudget crises,
it may not be practical for the state to allocate more funds. Nevertheless, it would
demonstrate Louisiana's commitment to coastal restoration and is an option the state may
wish to explore in the future.

371 See,e.g.,33 U.S.C. § 2326(a).
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A second option for Louisiana is to amend its CMP to strengthen its commitment
to consistency. SLCRMA sets forth the state's beneficial use requirements,372 and while
the statute is specific with respect to when dredgedmaterial shall be used beneficially and
the development of long-term management strategiespursuant thereto, it has no stated
procedure for granting or denying consistency nor policies pertaining to disagreements
between the state and a federal agency. Louisiana should amend the SCLRMA and
Coastal Use Guidelines to expressly state a procedure for consistency determinations as
allowed by the CZMA rather than its current practice of following federal procedures in
the Code of Federal Regulations.

7.4 Louisiana Coastal Area Ecosystem Restoration Study

The Louisiana Coastal Area Ecosystem Restoration Study (LCA) is a joint effort
between the Corps, the State ofLouisiana, USFWS, NOAA Fisheries, EPA, U.S.
Geological Survey and U.S. Department of Agriculture with the purpose of developing a
strategy for addressing the long-term needs of coastal restoration in Louisiana and
identifying restoration actions that could be implemented within five to ten years that will

Address the coastal area's most critical needs.3 Beneficial use of dredged material is
addressed in the LCA, which recommends programmatic authority for the expansion of
beneficial use allowing the CorpsNew Orleans Districtto take greater advantage of
existing sediment resources that would become available as a result ofmaintenance
activities.374 If funding is available, the study estimates that there is the potential to
increasebeneficial use from the approximately 14.5 million cubic yards currently used
with funding from the Operationand Maintenance program or the CAP to approximately
30 million cubic yards. However, the study cautionedthat not all material dredged
annually would beavailable for beneficial use.376

The LCA outlinedspecific areas with "significant opportunity" for beneficial use:
the barchannel ofthe Mississippi River-Gulf Outlet, the bay reachof the Barataria
Waterway, the lower Mississippi River and Tributaries project at Head of Passes and
Southwest Pass, the bar channel ofthe Atchafalaya River and Bayous Chene, Beouf and
Black and the inlandreachof the Calcasieu River and Pass.377 The LCA recommended
$100 million in programmatic authority over the initial ten yearsof the program to take
advantage ofavailable sediment for beneficial use purposes.378 According to the LCA
study, programmatic authority would allowfunds to be appropriated for .LCA beneficial
use of dredged material under guidelines established by the Secretary of the Army rather
than require Congressional authorization and appropriation for each project.379 Approval
ofbeneficial use projects would be given by the Secretary of the Army andmanaged by

372 See LaR.S. §214.32(F).
373 U.S.ArmyCorps of Engineers, Louisiana Coastal Area Ecosystem Restoration Study Main Report,
Volume 1, November 2004 at i.
374 Id. at MR 4-54.
375 Id
376 Id
377 Id. at MR 4-55.
378 Id
379 W.atMR-183.
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the Division based on annually appropriated funds.380 LCA beneficial use has the
potential to create approximately 21,000 acres ofwetlands.381

The LCA studyrepresents a step forward in Louisiana because it recognizes the
need for additional beneficial use and recommends a specific dollar amount to achieve
the study's stated purpose. However, Congress has not approved the LCA, there is no
guarantee that it will be approved, and the study'srecommended funding level for the
programmatic authority may change.

7.5 U.S. Ocean Commission Recommendations

The U.S. Ocean Commission made several relevant recommendations in its
report. Two ofthe Ocean Commission's recommendations for managing sediment and
shorelines are that Congress should 1) direct the Corps to adoptregional andecosystem-
based management approaches in carrying out its sediment-related civil works projects
and should modify Corps authorities and processes necessary to achieve this goal3 2and
2) should ensure thatits selection ofthe least-cost option per the Federal Standard for

dredging projects reflects "a more accurate accounting of the full range of economic,
environmental and other relevant costs and benefits for options that reuse dredged
material, as well as for other disposal methods."383 The Ocean Commission agreed with
the recommendations in the National DredgingTeam's Dredged Material Management:
Action Agendafor the Next Decade, whichadvocated ecosystem-based approaches and
urged implementation ofall ofthe National Dredging Team's recommendations.384 The
Commission added that regional dredging teams should establish sediment management
programs that expand from single watersheds to regional ecosystems.385 The
Commission also recommended that Congress modify its current authorization and
funding processes to require the Corps oran appropriate third party to monitorthe
outcomes from pastCorps projects and assess the cumulative regional impacts ofCorps
activities within coastal watersheds and ecosystems, and these assessments should be
peer-reviewed with recommendations from tiie National Research Council.386

380 id
381 KatMR-182.
382 U.S. Ocean Commission, Ocean Blueprintfor the 21st Century FinalReport ofthe U.S. Ocean
Commission on OceanPolicy- Pre-Publication Copy, Washington, D.C. (2004) at 144.
383 Id. at 146.
384 Id. at 147. See also National Dredging Team, Dredged Material Management: Action Plan fortheNext
Decade, availableat http://www.epa.gov/owow/oceans/ndt/DredgingActionPlan.pdf.
385 Id
386 Id. at 148.
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Section 8

Conclusion

The Federal Standard/Beneficial Use issue is not one that will be easily resolved.
It will require open discussion and action by boththe stateand the Corps. Of all the
issues that may preclude beneficial use of dredged material in Louisiana, funding is
perhapsthe largestobstacle. New strategies needto be formulated to changefederal and
state mindset to increase funding at both the state and federal levels, highlighting how
beneficial use projects can facilitate coastal restoration. The LCA study and
recommendations in the U.S. Ocean Commission report offer constructive ideas. For its
part, the state shouldmakeits case strongly to the Corps that it wantsmore beneficial use
of dredged material, strengthen its commitment to CZMA consistency and appropriate
additional state funds to pay for beneficial use projects that have incremental costs.
Louisianaalso shouldurge the state's Congressional delegation to continueseeking
increasedWRDAfunding and increases in the Corps' budget while requiring the Corps

%) budgetfor beneficial use whendrafting baseplans. If the statewantsmore beneficial
use projects to facilitate coastal restoration, then it mustbe prepared to take an activerole
to change statepolicyand encourage a change in Corps policy. The state should be
willing to use its consistencyauthority to push the issue, if necessary.

The CZMA consistency provision is federal law and shouldtake precedence over
the Federal Standard, whichis a federal regulation that has not been expressly mandated
by Congress. Legalproceedings that attempt to resolve the conflictbetweenCZMA
consistency and the Federal Standard couldrender a decision unfavorable to the state
merely because of the vicissitudes of legal interpretation. Even if Louisiana were to lose
a decision in a particular case, it is notprevented from raising the issueagain as oftenas
it believes it canprove federal agency activities are inconsistent with its CMP andcoastal
restoration goals. Onthe other hand, in the case where it does prevail, causing delay or
postponement of particular dredging projects, Louisiana should viewany short-term
inconveniences andpossible monetary losses in light of long-term benefits of restoring its
irreplaceable coastal resources.
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CEMVN-OD-G 17 FEB 04

FACT SHEET

SUBJECT: Operations and Maintenance (O&M) Budgeting and Funding Process

1. Introduction.

Budget development in the O&M Program is the process to identify specific, prioritized
needs and costs to operate and maintain authorized projects. Acquisition of funding is the result
of the budget process. Once funds are received, they are actively managed to address project
needs. Projects that are ready and required for advancement are executed on a prioritized basis.

Budget development and execution in the O&M Program occur on a federal fiscal year (FY)
basis (1 OCT to 30 SEP). The budget process occurs during the two FYs leading up to the FY
when funding is made available for execution. A new budget process is initiated annually.
Thus, there are three budgets in various stages of development and execution at any one time.

*%
Project funding is provided in the O&M Program annually via the Energy and Water

Appropriation (E&WA). Funding for O&M ofCorps projects falls into two main categories, for
application respectively to projects as authorized: (1) O&M, General (O&M Gen) Appropriation,
and (2) Mississippi River & Tributaries (MR&T) Appropriation. Funds cannot be transferred
between O&M, General and MR&T Appropriations, nor can they be applied to projects not
authorized to receive these funds.

2. Roles and Responsibilities.

The budgeting and funding process is interactive between USACE elements and elected
officials. Each entity has a unique role and responsibility, as follows.

a. Office of Management and Budget (OMB). OMB is a part of the President's
Adrninistration. Reflecting the Administration's priorities from the national perspective, OMB:
sets annual budgeting guidance and initial budget targets; configures and prioritizes budget
requests to develop the President's Budget; and advises the Administration on the sufficiency of
the E&WB for passage into law by the President.

b. Congress. Congress is composed of the Houseof Representatives and_ Senate. Congress
considers the President's Budget and makes revisions based on their priorities to derive the
contents of the Energy and Water Bill (E&WB). Congress bases their priorities on party
aspirations, as well as on the needs of their local constituents. The wider the support for local
projects, the more likely there will be Congressional interest to address those needs.

The Congress has a staff ofbudgeters at its disposal just as the President has the OMB. The
Congressional Budget Office (CBO) is this staff. Both the House and Senate have an
Appropriations Committee. Each Appropriations Committee passes their version of an E&WB.
After both committees have met and formulated their version of an E&W Bill, they go into
"conference," where they work to resolve differences and agree on an E&W Bill version that
satisfies both the House and Senate Appropriations Committee. When this process is completed,



the Conference's E&WB version must pass a full House and full Senate vote, each a majority,
before it is presented to the President for signature into Public Law. If the President veto's the
bill, it must pass a full House and full Senate vote, each by at least a two-thirds majority to
become law.

c. Department of the Army (DOA) and USACE. USACE reports to the Assistant
Secretary of the Army, Civil Works (ASA CW). USACE higher authority includes Headquarters
(HQUSACE) and Major Subordinate Commands (MSCs), i.e., division offices. District offices
are grouped by region under MSCs. Each district office is considered "the field".

Division and HQUSACE offices: provide direction on budgeting and funding, based on
contact with OMB and ASA (CW); consolidate budgets for Corps-wide programs and projects;
communicate with elected officials on program and project needs; receive budget allocations;
issue funding for program and project execution; identify changing priorities Corps-wide; and
make decisions on how best to expend funds across programs for overall mission
accomplishment.

% Districtelements: reviewbudget guidance and fiscal caps; assessprojectconditions and
historical performance information to identify prioritized program and project needs and costs;
derive justifications for budgeted items; submit budget packages to their MSC; receive budget
allocations; apply funding to advance programs and projects; and when allowed by higher
authority, make decisions on within-program shifts in funding (termed "reprogrammings") to
meet needs as they change throughout the FY to best accomplish missions.

3. Budget Formulation Process.

a. Project Budgeting Protocols. Existing authorized O&M projects do not typically
receive significant change in funding level from one FY to another unless there has been major
changes in project needs and/or conditions. Funding level changes may also occur when an
authorized modification is made to an existing project authority. New projects converted to
federal O&M after initial construction will normally become an addition to the budget as a new
line item. Funding levels ofmodified projects and those newly entering the O&M arena are
based on authorizing document recommendations.

b. Budget Methodology and Systems. Project budgets are composed of multiple budget
packages. Each budget package is aimed at addressing a specificproject need, for example:
repairs to a lock gate; replacementofmachineryparts at a structure;maintenance of a channel
reach; construction and/or maintenance of a bank protection structure, etc. Budget package
development, summary reporting, and upwardsubmittal are supportedby the Automated Budget
System (ABS).

Budget packages each have: a title, reflecting the O&M need; an estimated dollar amount of
funding required during the FY; a funding amount estimated that will be required into the
following FY, ifany, to complete work initiated in the budget FY; a justification for the work;
and a priority level. Each project is coded as either O&MGen (96x3123)or MR&T (96x3112).
Projectsare also listed by their unique Civil Works Information System (CWIS)number. Dollar
amounts are delineated as planning or execution costs.



Planning costs include management, engineering, environmental compliance, economic, and
real estate considerations. Execution costs include management, contracting, construction
administration, as well as the actual construction work or service rendered to complete the
action. Budget packages are summarized in a roll up for each project, and there is a summary
roll up for the entire O&M Program.

Budget justifications describe: project purpose and functions; customers, partners, and
stakeholders; project utilization/performance information; current project conditions; actions
needed to maintain required levels of service; consequences of inaction to safety, security,
economics, and environment; and how long the work could be deferred until major loss of
function is forecasted to occur ifnot funded.

When statistical data relating to project performance is available, it is presented.
Performance data is acquired from the Operations Business Information Link (OMBIL) and
other means ofproject use and performance tracking. OMBIL integrates data streams from
sources such as the Waterbome Commerce Statistics Center (WCSC), Locks Performance
Monitoring System (LPMS), Dredging Information System (DIS), and Corps ofEngineers

"fenancial Management System (CEFMS).

In FY 04, a new system called "P2" is being launched to improve work progress. The P2
system is aimed at integrating legacy systems for budgeting, funds management, project task and
scheduling/tracking, and personnel resource management. The intent of these actions is to
increase the efficiency, effectiveness, and productivity of the Corps in accomplishing its
missions.

Open Plan is the current program used to perform project task scheduling and tracking. Open
Plan project scheduling and tracking data is currently linked with CEFMS cost data using
PROMIS. Primavera P3e software is the next generation operating interface to support P2. P3e
will be used to initially extract PROMIS data, then P3e will be used for regular project and
resource management.

c. Funding Cycles. O&M budget funding levels and distributions emerge from a multi-year
planning and coordination effort. There are three concurrently-running budget cycles every FY.
Each of these budgets is in a different stage of development and execution.

The current year budget, defined as "FY+0," or simply "FY," is the one currently under
execution at any time. This traditionally means that: (1) tiie E&WB is passed into law; budget
allotments have been made to the field; and districts are in the process of applying these funds to
address project needs, or (2) that districts are operating under a Continuing Resolution Authority
(CRA).

If there is no E&WA passed into law early in the FY, there may be multiple CRAs issued to
fund program and project expenses that must go on despite an E&WB that has not passed. Each
CRA usually has a duration of several weeks long, and normally only contains enough funding
by project line item to cover minimum needs to avoid significant loss of project function.



c. Chronology. The budget development and executionprocess time line is described below
for a single budget, from origination through execution.

(i) Origination. The Corps is provided budget directives via Budget Engineer Circular
("Budget EC"). The Budget EC is developed annually based on OMB guidance, reflective of the
Administration's priorities. The Budget EC is distributed for use by USACE elements to
conduct the O&M budget formulation process. The Budget EC and budget caps are distributed
to districts through MSCs in the spring timeframe for two FYs forward (termed "FY+2").
Budget caps are specific to each program and project. The directives of the Budget EC define
that allowable for USACE to make its budget request to the Administration.

(ii) Initial Budget Formulation and Submission. Budgeting is conducted according to
EC guidelines for development ofbudget initial requests in FY +2. Initial budgets are
formulated in the spring timeframe ofFY+2.

In the last several FYs, the Budget EC has specified that only waterways having 1 billion
ton-miles ofcommerce annually should be budgeted for and receive funding. Ton-mile data by
project is tracked by the WCSC, and reportedon the internetby the Institute for Water Resources
(IWR), ofwhich the WCSC is a part. The 1 billion ton-mile criteria is a high benchmark to
achieve for most authorized projects, and does not necessarily represent the economic activity
occurring on the waterway. The 1 billion ton-mile criteria mainly captures shallow and deep
draft dry and liquid bulk commodities cargo movements.

Realizing that the ton-mile budgeting criteria does not comprehensively describe the
utilization ofall O&M programs and projects, districts use prudence to budget for projects that
do not meet the EC's criteria. In these cases, districts base budget formulation on knowledge of
the safety, security, economic, and environmental considerations not captured by the 1 billion
ton-mile criteria. This may consist for example of: facility O&M for agricultural purposes; oil
and gas industry waterbome needs; recreational and environmental functions; and non-bulk
vessel activities, such as that to facilitate containerized cargo or offshore oil and gas production.

Project O&M costs for the budget year are based on the total ofmultiple budget package cost
estimates. Each budget package is formulated to address a specific project need, such as channel
maintenance dredging, bank protection, structure maintenance, structure operation, water control,
recreation functions, etc. Budget package amounts are derived for each project by reviewing
historical O&M costs, combined with the best understanding of future possible O&M needs.
Budget packages are prioritized and those falling above the line of the initial project budget cap
are considered funded. Those falling below the line will be unfunded. There is further
elaboration on this prioritization process in that to follow.

Each budget package shows the forecasted project cost for the budget year, plus any amount
that would be required in the following FY to complete project execution. The total of the funds
shown for the budget year, plus that of the out-year for project completion, equals the total
budget package dollar amount. The out-year cost is termed the "continuing contract" cost, i.e.,
the cost of continuing an on going contract into a subsequent FY than the budget FY.



Operations Managers (OMs) approach budget formulation by first inventorying the total
O&M needs by project, then tabulatingthe associatedcosts for each need. The budget allotment
ofthe previous FY is traditionally the directed starting point by project as the target of what
needs can be funded. Needs can be shown as fully funded in tiie budget FY, or partially funded
in the budget FY, with the remaining cost listed as a continuing contract cost in the following
FY. Needs by project are prioritized by the OM, based on experience and judgment on what will
keep projects operational and maintained to meet required levels of service.

The most critical O&M needs are shown as fully funded in the budget FY, followed by a
descending list ofprojects shown as partially funded. It may be that a project is a significant
priority, but due to the seasonality of the need, its cost may be shown as split between the budget
FY and the subsequent FY. Project needs of a relatively medium to low nature may be shown as
having a nominal amount of funding in the budget FY, with a majority of funds required listed in
the subsequent FY. By regulation, this procedure provides these projects with the ability to be
executed in the FY ofbudget execution, where otherwise ifnot listed as at least partially funded,
it cannot proceed. There are exceptions, which include critical unplanned emergency work that
arises and must be addressed to avoid undue adversity to project function.

%

Once budget FY packages are formulated for O&M projects, they undergo a prioritization
process. Prioritization is made at the district level, then MSC, followed by HQUSACE. This is
an interactive process among management to sequence the descending priority ofbudget FY
project needs.

During the prioritization process, the costs associated with the descending order ofproject
needs are cumulatively tabulated. Project needs on the sequenced list falling within that
cumulative cost up to the prescribed district cap for that budget FY are considered to be "above
the line," or funded in whole or part. Whole or partial funding is based on formulation of
respective budget packages as described in the preceding. Project needs falling "below the line"
are considered unfunded.

Projects falling below the line are important to list for several reasons. One reason to
compile these project needs is to inventory what is termed the "O&M backlog". Traditionally
being relatively medium to low priorities, the projects falling below the line may be carriedover
FY after FY until finally, possibly rising above the line for execution.

Another reason to list project needs falling below the line is that if during execution of the
budget, a project need originally falling above the line is not executed as planned, unfunded
projects below the line can possibly move up in priority for funding. Funded projects may not be
executed as planneddue to a number of reasons. Such projects may become unnecessary during
that FY; actual costs to execute may be less than anticipated during budgeting; and slips in the
schedule ofdevelopment and execution may reduce the district's capability to expend the
budgeted funds for that project during the FY.

The MSC and HQUSACE prioritize projects at increasingly higher levels above that of the
district, then offer the list to OMB for review as the Corps' budget request to the Administration.
The President's Budget will reflect the priorities of the Administration, based on consideration of
the Corps' budget request. Because of the constraints initially set forth in the Budget EC, as well



as that of the initialbudget caps, the Corps' requested budgetdoes not reflect the full amount
documented at the district level as being requiredfor O&M. The portionofprojectneeds shown
as continuing contract costs in budgetpackages, as well as thoseprojectbudgetpackages falling
belowthe line, are not capturedin the Corps' budgetrequestmade to the Administration.

USACE staff is not allowed to discuss informationoutside of the organization on the internal
proceedingsofthe FY +2 budget, until'after the President's Budget is released to the public.
FY+2 budget documents are not for public release. The President's Budget is typicallyposted on
the internet for access by the general public. There is normally a press release on this when
released. Projects are listed by state.

(iii) Budget Package Scrub. The President's Budget is released to the public during the
FEB timeframe (often at noon on the first Mondayin February) ofone budget year out, i.e.,
"FY+1". The FY+1 budget is the FY +2 budget ofthe previous year that has been carried forth
in development. In the APR timeframe ofFY+1, districts review FY+1 budget packages against
current project needs and capability to execute to adjust, or "scrub" the FY+1 budget packages.
The budget scrub must be kept within the budget cap, for projects falling above the line.
tPSACE staff is not allowed to releaseunpublished information on the internalproceedings of the
FY+1 budget scrub. In addition, those budget documents are not for public release.

There are several reasons budget scrub exercises are conducted. In the time between initial
budget submittal and scrub exercises, project needs often change. This may include an increase
or shift in O&M need, and therefore, a change in estimated cost as well.

During the time between FY+2 and FY+1 budget package development, pre-construction,
engineering, and design (PED) - i.e., the project planning process - may be initiated on some
project budget package items. This is especially the case when project planning may be to
address sizeable, complex, and/or controversialproject issues required to develop the project
towards a construction event.

Conducting PED in advanced of the budget year ofexecution (i.e., "FY+0," or "FY"), is
aimed towards the district having the capability to execute, or construct, the project. PED
includes: (1) problem identification and initial project scoping in the Project Delivery Team
(PDT) setting, and (2) development and completion ofengineering, environmental compliance,
real estate requirements. The PDT includes customers,partners, stakeholders, and the Corps'
interdisciplinary O&M planning and execution team. Without advanced planning, projects do
not have the capability to be executed. If PED is delayed for any reason, project capability for
execution may be hindered, eroding its funding expenditure potential during the budget FY of
execution.

(iv) FY Budget Establishment. With input from districts and MSCs, HQUSACE prepares
budget package briefing sheets during the DEC FY+1 timeframe for Members of Congress to
review, as the President's Budget moves to the House and Senate for E&WB formulation. The
budget package briefing sheets contain: (1) the Corps' initial budget request, (2) the full amount
required to construct the project, and (3) the Corps' capability to construct the project in the
budget FY.



For example, a Congressional briefing sheetwill have a Corps' budget request of$100,000, a
full amountrequiredfor executionof $1,000,000, and an executioncapability of $700,000. This
means that the project is funded in the President's Budgetat $100,000; it would cost $1,000,000
to construct; and based on when the project could be started in the budget FY, the project has an
expenditurepotential of$700,000. In this example, there would be an out budget FY funding
requirementof$300,000 to complete the project. If the project can be started and finished
during the budget FY, the capability amount will match the funding level required in full for
project execution.

During the spring of FY+1, Congress will take the information provided in these briefing
sheets into consideration to possibly provide Congressional Adds to the Administration's Budget.
During this time, it is typical that Congressional officials communicate with their constituents to
assess their interests in projects.

Congressional staffers will investigate the project to understand the criticality of the needs,
the level ofpolitical interest, and decide on how much funding should be applied to the project.
The amount that Congress will add, if any, will usually be no more than the amount of capability
%own in the briefingsheets. Most Adds fall short of capabihty,meaningthat if funded, USACE
will need to size the project to within the funded amount, if at all possible.

A Congressional Add may supply funding to a project that is only partially funded in the
Administration's Budget, or alternatively, add a line item with funding to the budget where no
line item was provided in the Administration's Budget. Since the overall budget amount does
not typically change, Adds are paid for through "Savings and Slippage," or "S&S". The
definition ofS&S is provided in the discussion to follow on appropriations.

The budget for FY+1 is considered by Congress during House Committee proceedings;
Senate Committee proceedings; Joint House and Senate Committee negotiations (commonly
referred to as "conference"); House and Senate vote to form the E&WB. The E&WB is sent to
the President during late summer for consideration in passage. If the President signs the bill, a
budget allotment is provided to USACE in OCT of the budget year FY.

4. Appropriations.

a. E&W Appropriations. Normally, Congressional Adds by line item are made within the
initial budget cap set by the Administration in its budget proposal. Adds to the budget come at
the expense of the initial budget by line item amounts across the board. To fund Adds, the
budget ofeach line item is reduced by a percentage of the value of Adds to that of the President's
Budget amount. This percentage is the definition of"S&S".

b. Omnibus Appropriations. If there is extended debate between the Administration and
Congress into the FY of execution on the final formulation of the E&WB, as well as possibly
other legislation, there may come a point where the Administration and Congress agree to
disagree on bill passage into law. In this case, portions of the contents ofun-passed bills that are
agreed-upon become consolidated into an "Omnibus Bill" for passage into law. Here, it is
recognized by the Administration and Congress that certain government business must go on,



and that unresolved issues would be taken up in future debates. An Omnibus Bill, passed into
law, accomplishes this objective into a FY when there is extended delay in passing an E&WB.

c. Supplemental Appropriations. During the FY, Congress at times formulates
supplemental appropriation bills for consideration of the President to sign into law. This usually
occurs when unanticipatedneeds of a considerable nature arise during the FY that cannot wait
for funding in the next budget cycle. In the O&M arena, this usually includes items such as
critical emergency work.

5. Budget Execution Process.

a. History. The O&M budget has been relatively constant over the last decade. During this
period, the budget execution process has been conducted in an environment having many
competingpriorities. This competitiveclimateoriginates from chronic programunder funding
and a mounting O&M backlog. There has been increased difficulty to address O&M needs as
this problem continues. It is not expectedto changein the near future.

% Several contributing factors act to enlarge the O&M backlog, the longer needs remain
unaddressed from FY to FY: (1) unaddressed O&M builds in scope and cost the longer it is
deferred; (2) inflation acts over time to shrink the buying power of the relatively flat budget; (3)
market drivers may adversely impact buying power, depending on supply and demand; and (4)
as moreprojects arise and fall into the unfunded category, they add to the lengthof the backlog.

b. Funding Logistics. Funds are providedby DOA to USACE. Funds are disbursedin a
Funding AuthorizationDocument (FAD) by USACE higher authority to the field for application
to program and project needs. The FY budget allotment is placed into CEFMS project accounts
at the district level for execution.

Program funds are managed using the Current Year Program (CYP) tabulation. The CYP
presentsthe funding levelby project; lists the majoritemsof work to be done duringthe FY; and
shows a spread of funds by month for labor and contracts to address O&M needs.

The CYPidentifies whichprojectline items are underfunded, adequately funded, or
overfunded. Management staff regularly meetand discuss program funding issuesand regulate
funds by project and line item to ensureproper programexecution. Prioritieschange often in the
program, and this tabulation is changedmonthlyor more frequentlyto reflect the most current
program status.

Managers update the CYPusingthe current Status of CivilAccounts, whichis a CEFMS
query of year-to-date funds status by project andlineitem, for labor andcontracts. Labor and
contracts are identified by separate Funded WorkItems (FWIs) in the Statusof CivilAccounts,
and the amount of funds that are uncommitted, committed, unobligated, obligated, accrued, and
disbursed are shown. Funding in projects and FWIs are scheduled and tracked over the FY by
management using 2101 and 3011 reports, respectively.



Funds are committed in CEFMS to accomplish work against a Purchase Request &
Commitment (PR&C). This includes itemssuchas laborandpurchase of minoramounts of
materials, supplies, and/or equipment. Funds areobligated in CEFMS to accomplish work on
service, supply, or construction contracts.

Oncework has been accomplished againsta cornmitment or obligation, the actualdollar
value is then accrued in CEFMS. A funds disbursement occurs when the accrued amount as
shownin the system is actuallypaid out to an entity for work that is quantifiablycomplete.
Uncommitted, unobligated, and unaccruedfundsoften comeinto questionduring funding
reviews. Managers must explain the reasons whysuchfunds and associated work is outstanding
when compared to the 2101 and 3011 reports.

c. Program Management. In the constrained working environment that persists,USACE
continually reviews and prioritizes projectneeds throughout the FY and takes action on the
highestprioritieswithin the allottedbudget. Prioritization occurs at the district, MSC, and
HQUSACE levels.

% The O&Mbudget has no built in contingencies. Projects that end up actually costingmore
than was budgeted, as well as whenprojectneeds ariseunexpectedly or before forecasted as a
requirement, are funded out of otherprojectbudgets that have scheduleslips. Often,projects
that have not been executed, and have medium to low priority, may be forced to slip to fund
otherprojects of higherpriority, whenshortfalls during the FY arise. Each time this occurs, the
O&M backlog becomes larger.

Higher authority mandates to districts that allotted funds will not be carried over in any
substantial amounts from one FY to another. If funds still reside in any projects near the end of
the FY, the district must reprogram and expend the funds to accomplish some outstanding O&M
itemthat has capability, or release these funds to higherauthority for use in other districts and/or
MSCs that can expend the funds to address a project need.

Large projects that have a wide range in possible funding needs during the FY, such as
Mississippi River, Baton Rouge to the GulfofMexico, channel maintenance, are traditionally
budgetedand funded for an average FY of expenditure. Such a project is also a high national
priorityto perform O&M. This project is unique to the New Orleans District. Its funds
expenditure rate is about one-thirdof the total O&M Programbudget. Therefore, it has a
significantpotential to either adversely impact the funding of other projects, or possibly assist
other projects in funding.

In above-average years ofneed, this type of project will be under funded, and therefore,
funds from other projects may be required for reprogramming to achieve the higher priority
project O&M. Projects losing funds may have O&M deferrals to a later time in the FY,
commensurate to the residual amount of funds available in the program for such execution.
Alternatively, projects losing funds to higher priority work may be deferred to an out FY
altogether.



In years that large projects have a lower than average O&M need, there may be an amount of
unexpended funds without capability for use on them. In this case, these funds are
reprogrammed to other priorities within the district or elsewhere in the Corps where needed.
Strategically, the district keeps solicitations advertised for projects with medium to low priorities
for advancement using funds that end up being unexpended on other projects as originally
intended.

Through schedule slippages and below-average needs on funded projects during the FY,
unfunded projects have the potential to be executed. Due in part to active program management
such as this, there are no dedicated contingency accounts maintained at the district.

d. Expenditure Scheduling and Performance Tracking. Funds expenditure performance
is tracked monthly by the district's Project Review Board. (PRB). This is an interactive forum of
district leaders to address corporate issues, work progress challenges, as well as re-assess district
priorities across programs and within programs. The PRB sets goals for performance and tracks
progress. Program and project managers report on progress to the PRB and account for
performance. The PRB is open for attendance by Corps' customers, partners, and stakeholders.

6. Point of Contact is Edmond J. Russo, Jr., P.E., Operations Manager, Operations Division,
USACE, New Orleans District, Tel (504) 862-1496, Email
edmond.i.russo@mvn02.usace.army.mil.
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