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9 9 1Preface to 1991 SU lement

S U P P L E M E N
T

guidebook. Accordingly, it is im erative that the 1991

su lemental acket be checked whenever the uidebook is used.

1990 brought major changes to the area of fisheries law.

The source of these changes was Congress. Congress reauthorized

and amended the Magnuson Fishery Conservation and Management Act

 MFCMA! by passing the Fishery Conservation Amendments  Fishery

Amendments!. The scope of these amendments, together with the

passage of time since the last revised edition of this guidebook,

dictate that we undertake the production of an entirely new

edition. The new guidebook will appear in 1993. In the

meantime, we need to communicate to current guidebook subscribers

the 1990 changes. This 1991 supplement covers all the major

changes made by the Fishery Amendments to the MFCMA.

In addition, the new guidebook should incorporate

developments and information from all eight of the regional

fisheries councils. As a preview, we have included in this

supplement information from the Gulf of Mexico Council involving

the composition of the Gulf Council as well as issues in the Gulf

fishery such as bycatch.

Rather than use the sometimes confusing system of inserting

pages, this update consists of a supplemental packet. The pages

you hold in your hand should be added to the rear of the

guidebook. One consequence of this method of updating is the

most current information will now be at the rear of the
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Chapter 1

 page 8!III.

The Fishery Amendments included two dramatic changes in U.S.

fishery law which are discussed in greater detail below. First,

Congress addressed the problem of high seas driftnet fishing by

incorporating and expanding the Driftnet Impact Monitoring,

Assessment, and Control Act of 1987' into the MFCMA. Second, the

Fishery Amendments specifically bring highly migratory species of

fish, including tuna, under U.S. jurisdiction within the U.S.

200-mile exclusive economic zone  EEZ! effective January 1,

1992 2

Chapter 2

XV.  page 24!

The Fishery Amendments simplify the determination of the

total allowable level of foreign fishing  TALFF! by repealing the

"phase-out" equations in favor of setting the TALFF at the

portion of the optimum yield, if any, which will not be harvested

by domestic vessels.' Further, section 204 b!�2! of the MFCMA,

which allows for sanctions such as the revocation, suspension, or

modification of a permit, is repealed.~ However, these sanctions



are still avai.lable under section 308 g! .~

tP 'I

A minor amendment to the MFCKA's joint venture provision

recognizes the need for multi-state input into a joint venture

for a fishery that occurs in two or more states. Under the

amendment, a foreign vessel would have to specify which species

of fish would be involved in the joint venture in the application

to the appropriate state governor.~ If the fishery occurs in the

internal waters of two of more states, or in the ERZ, the

Governor must consult with the appropriate Council and Marine

Fisheries Commission and consider comments from governors of

other states where the fishery occurs prior to granting the

application. Further, if the Governor determines that fish

processors within the state have the capacity and desire to

process all the domestically harvested fish from the species

concerned that are landed in that state, the application may not

be granted.5

 page 36!VI.

 page 40!

The amendments repeal the MPCNA's fee provision and replace

it with a provision that mandates that reasonable fees be paid by

the owner of a foreign fishing vessel fishing within the U.S.

EEL The amount of these fees are to be determined by the

Secretary of Commerce in consultation with the Secretary of



State. Fees collected shall be deposited in the general fund of

the treasury.~

The impact of foreign driftnet fleets fishing the high seas

of the North Pacific beyond the U.S. EEZ has been a source of

great concern and publicity for the last several years. Japan,

Taiwan, and the Republic of Korea all have fleets engaged in this

"squid" fishery. As of 1988, there were almost 800 driftnet

vessels purportedly targeting on squid in the North Pacific.

Each of these vesseLs utilize driftnets from 7.1 to 17 nautical

miles Long.~ The nets are made of plastic webbing, which is not

biodegradable. These nets are set at sundown and allowed to

float with the current during the night. This method of fishing

has a high incidental catch of marine mammals, sea birds, and an

undetermined number of U.S.-origin salmon and steelhead.

Japan's driftnet fLeets, including the only driftnet fleets

authorized to target on salmon, are partially regulated under a

trilateral international Convention between Japan, Canada, and

the U.S.8 Nevertheless, in 1988 Japan's salmon driftnet fleet,

fishing in accordance with the Convention, was denied a permit

under the Marine Mammal Protection Act and has since been

prohibited from fishing for salmon within the U.S. EEZ.9 The

Convention does not regulate Japan's squid driftnet fleet or

Taiwanese or Republic of Korea's driftnet vessels.

Still, the U.S. has passed laws imposing numerous restraints



on all driftnet fishing vessels.' The most comprehensive

restraint is the Driftnet Impact Monitoring, Assessment, and

Control Act of l987  Driftnet Amendments!, which has been

expanded, amended, and incorporated into the NFCNA." The

Driftnet Amendments define large-scale driftnet fishing as "a

method of fishing in which a gillnet composed of' a panel or

panels of webbing with a total length of one and one-half miles

or more is placed in the water and allowed to drift with the

currents and winds for the purpose of entangling fish in the

webb ing z 12

The Driftnet Amendments require that the Secretary of

Commerce, through the Secretary of State, immediately initiate

international negotiations leading to international agreements to

implement the Amendments' findings, policy, and provisions

towards achieving an international ban on large-scale driftnet

fishing.'~ The agreements are to

�! ensure that all foreign nations that engage in, or

allow their vessels to engage in, high seas driftnet fishing are

included in such agreements;

�! require that each high seas driftnet vessel be equipped

with satellite transmitters to provide teal-time position

information accessible to the U.S.;

�! provide for statistically reliable monitoring of the

vessels' harvest through on-board fishery observersl

�! grant U.S. officials the right to board driftnet

vessels on the high seas and inspect for violations;



�! allow reliable monitoring and documentation of all

catch landed or transshipped at sea by driftnet vessels;

�! impose time and area restrictions to prevent the

interception of anadromous species;

�! require, in so far as feasible, that driftnets be

constructed of biodegradable materials;

 8! require that each driftnet be marked at appropriate

intervals in a way that conclusively identifies the vessel and

flag nation responsible for that driftnet;

 9! minimize the taking of nontarget fish species, marine

mLmmals, sea turtles, seabirds, and endangered species or species

protected by international agreements to which the U.S. is a

party; and

�0! take steps to ensure that parties to the agreements

agree to comply with the spirit of other international agreements

and resolutions regarding high seas driftnet fishing.'~

Congress intends to monitor these negotiations and

agreements themselves until all the above provisions are

accomplished. To this end, the Secretary of Commerce, after

consultation with the Secretary of State and the Secretary

responsible for the Coast Guard, must submit reports to Congress

annually, beginning January 1, 1991, until all the provisions are

met.'~ These reports must

�! describe the steps taken to carry out this
section [the Driftnet Amendments]

�! evaluate the progress of those efforts, the
impacts on living marine resources, including available
observer data, and specify plans for further action;



�! identify and evaluate the effectiveness of
unilateral and multilateral measures, including
sanctions, that are available to encourage nations to
agree ta and comply with this section, including
recommendations for legislation to authorize any
additional measures that are needed if those are
considered ineffective;

�! identify, evaluate, and make any
recommendations considered necessary to improve the
effectiveness of the law, palicy and procedures
gaverning enforcement of the exclusive management
authority of the United States over anadromous species
against fishing vessels engaged in fishing beyond the
exclusive ecanomic zone of any nation;

�! contain a list and description of any new
fisheries developed by nations that conduct, or
authorize their nations ta conduct, large-scale
driftnet fishing beyand the exclusive economic zone of
any nation; and

�! contain a list of the natians that conduct,
or authorize their natianals ta conduct, large-scale
driftnet fishing beyond the exclusive economic zone of
any nation in a manner that diminishes the
effectiveness af or is inconsistent with any
international agreement governing large-scale driftnet
fishing to which the United States is a party or
otherwise subscribes.~6

U.S. law allows unilateral trade sanctions under the Felly

Amendment to the Fishermen's Pratective Act' against nations

that conduct, or allow their nationals ta conduct, fishing

operations in a manner that diminishes the effectiveness of an

international fishery conservatian program.'~ The Driftnet

Amendments expand the Pelly Amendment's coverage to include

nations described in subsection 6, quoted abave,'~ and rrations

that the Secretary of Commerce determines have failed to enter

into and implement adequate driftnet agreements.+

Under .the Pelly Amendment, the President, after receiving a

certification from the Secretary of Commerce, may direct the



Chapter 3

The 101st Congress enacted a number of substantial

amendments to the MFCMA's Regional Council system, including new

law affecting the jurisdictional relationship between the

Councils and the states.

C u '  page 45!o

hl4hhaahA.

The MFCMA was amended to correct a perceived lack of "fair

apportionment" of the active commercial participants in fisheries

under a Council's jurisdiction.' The amendments require Council

members nominated by state governors to be individuals who "by

reason of their occupational or other experience, scientific

Secretary of the Treasury to prohibit the importation of fish and

fish products from the offending nation. This prohibition on

imports may continue as long as the President deems appropriate

and to the extent allowed by the General Agreement on Tariffs and

Trade  GATT!. " Also, the President has 60 days after

certification to notify Congress of any action taken or the

reasons no action was taken. The possibility of certification

under the Pelly Amendment was helpful in negotiating the initial

bilateral driftnet agreements.+



expertise, oz training, are knawledgeable regarding the

conservation and management, or the commercial or recreational

harvest, of the fishery resources af the geagraphical area

concerned."~ The Secretary has nine months after the passage of

the Fishery Conservation Amendments to promulgate regulations for

this statutory provisian,

In additian, the Secretary must issue annual reports each

Zanuary 31, on the Secretary's actions taken to ensure that a fair

and balanced appartionment af the various fishing interests is

being achieved on each Council. These reparts must include "a

list of fisheries under the jurisdiction of each Council,

outline[] for each fishery the type and quantity of fish

harvested, fishing and processing methads employed, the number of

participants, the duration and range of the fishery, and other

distinguishing characteristics."3 They must also "assess the

membership of each Council in terms of the appartianment of the

active participants in each such fishery and state the

Secretary's plans and schedule for actions to achieve a fair and

balanced apportionment on the Council for the active participants

in any such fishery."~

Xn light of these requirements, the governors af the

constituent states must initially judge potential nominees for

seats on the Councils with an eye toward the above qualifications

rather than political favors. Governors must also consult with

representatives of both commercial and recreational interests and

submit a statement explaining how each nominee meets the



statutory qualifications.~ ln addition to a governor' s

determination, the Secretary must review nominees to assure they

meet statutory mandates. Zf the Secretary finds that a nominee

fails to meet the mandates, the Secretary must notify the

appropriate governor. That governor may then either select a new

nominee ar resubmit the rejected nominee with an additional

statement clarifying the nominee's qualifications.~ Finally, no

member appointed by the Secretary can serve more than three

consecutive terms after January 1, 1986.~

B.

section!

The Gulf of Mexico Fishery Management Council  GMFMC! has 17

voting members and 4 non-voting members. Eleven of the voting

members are appointed by the Secretary, or his designee, from a

list o'f qualified individuals submitted by the governor of each

applicable constituent state. Each voting member is appointed

for three years, while vacancy appointments are made for the

remainder of the unexpired term of the vacancy.

Five of the remaining six voting members are the principal

state official concerned with marine fishery management, or his

designee, in each of the five constituent states, as appointed by

the governors of the five states. The final remaining voting

member is the Regional Director, Southeast Region, National

Marine Fisheries Service, National Oceanic and Atmospheric

Administration, for the Council's geographical area, or his

designee.



The four non-voting members of the GMPMC are the Regional

Director of the United States Fish and Wildlife Service for the

Council's geographical area or his designee; the Commander of the

Eighth Coast Guard District or his designee; the Executive

Director of the Gulf Marine Fisheries Commission or his designee;

and one representative of Qe Department of State as designated

by the Secretary of State.

XII.  page 46!

10

The major amendment concerning Council responsibilities

involves Council input into other federal or state agency action

that may affect fishery habitat. A Council "may comment on and

make recommendations concerning any activity undertaken, or

proposed to be undertaken, by any state or federal agency that,

in the view of the Council, may affect the habitat of a fishery

resource under its jurisdiction."~ A Council must comment on

proposed agency action that is "likely to substantially affect an

anadromous fishery resource under its jurisdiction."

Federal agencies must provide a Council with a detailed

written response within 45 days of receiving a Council comment or

recommendation on a proposed agency action. This response must

include "a description of measures being considered by the agency

for mitigating or offsetting the impact of the activity on such

habitat.""0

A Council meeting or portion of a meeting may be closed to

the public, provided the Council notifies local newspapers in the



 page 47!V.

A.

Councils are now required to establish and maintain a

"fishing industry advisory committee" to "provide information and

recommendations on and assist in the development of fishery

management plans and amendments to such plans."'~ Appointments

to these committees must provide fair representation to

commercial fishing interests in the Council s region.

e 'co dv' JaalaallB.

The GMFMC has established an Advisory Panel for each fishery

ma!or fishing ports within its region of time and place of the

meeting." This notification procedure does not apply to brief

closures of a portion of a meeting to discuss personnel or

internal administrative matters.

If a Council determines it is appropriate to consider new

information from a state or federal agency or a Council advisory

body, the Council must afford comparable consideration to any new

-information offered at the same time by the interested public.

Interested parties must have a reasonable opportunity to respond

to new data or information prior to final Council action on

conservation and management measures.'~ This provision should

reinforce the ability of both commercial and recreational

fishermen to challenge a Council's decision to close or modify

conservation or management measures during a fishing season

without public input.



management unit identified by the Council. The panels are

generally composed of members who are residents of the five-state

geographical area. Each panel is selected so as to provide for

geographical, commercial, recreational, marketing, or other

interests in accordance with functions and purposes of the panel.

Members and officers of the Advisory Panel are appointed by the

Council for a period of two years.

 page 53!

The 101st Congress reauthorized and made major amendments to

the Coastal Zone Management Act  CZMA!." Specifically, Congress

"amend[ed] the 'federal consistency' provisions to overturn the

Supreme Court's decision in

whether in or outside of the coastal zone, are subject to the

consistency requirements . . . if they affect natural resources,

land uses, or water uses in the coastal zone."'~

Fishery Management Plans  FMPs! are usually subjected to a

CZMA consistency review by NOAA. For example, in 1983 NOAA

reviewed 48 FMPs for CZMA consistency, with 3 of those requiring

litigation to settle disputes.'~ Still, the courts will likely

have to resolve disagreements between the MFCMA's section 306 b!

federal preemption provision and the CZMA's consistency

requirement for fishery resources managed by an FMP but harvested

exclusively beyond the coastal zone.'~

12



 new
lilhhudl

Prior to the Fishery Amendments of 1990, the MPCNA excluded

highly migratory species of fish from the Councils' conservation

and management jurisdiction.'~ Highly migratory species were

defined in the MFCMA as "species of ~ which, in the course of

their life cycle, spawn and migrate over great distances in the

waters of the ocean."' This definition was considerably more

restrictive than the international definition found in the 1982

United Nations Convention on the Law of the Sea  LOS!, which

includes tuna, swordfish, oceanic sharks, and other pelagic

species.+

The LOS view of the management of highly migratory species

is that

[t]he coastal State and other States whose nations fish
in the region for . . . highly migratory species
shall cooperate directly or through appropriate
international organizations with a view to ensuring
conservation and promoting the objective of optimum
utilization of such species throughout the region, both
within and beyond the exclusive economic zone [EEK].
Zn regions for which no appropriate international
organization exists, the coastal State and other States
whose nationals harvest these species in the region
shall cooperate to establish such an organization and
participate in its work.

While the U.S. followed the LOS view regarding tuna management,

the NFCÃA's Councils had regulatory authority over the harvest of

non-tuna pelagic species within the U.S. ZZZ. Nevertheless, such

regulations could not interfere with domestic or foreign

opportunities to harvest tuna within the U.S. EEZ.~

Because the U.S. did not claim jurisdiction over tuna beyond

13



its territorial sea, it did not recognize other coastal nations'

claims to jurisdiction beyond their territorial seas.+

Notwithstanding the U.S. position, the vast majority of coastal

nations claim jurisdiction over tuna found within the r EEEs.
In the past, coastal nations, especially island nations in the

South Pacific Ocean, would occasionally seize U.S.-flag tuna

fishing vessels operating within their EEZs.+

The MFCMA addressed this problem by providing that "[i]f the

Secretary of State determines that any foreign nation is not

allowing fishing vessels of the United States to engage in

fishing for highly migratory species in accordance with an

applicable international fishery agreement, whether or not such

nation is a party thereto . . . he shall certify such

determination to the Secretary of the Treasury."+ The Secretary

of the Treasury is then required to take action to prohibit the

importation into the U.S. of all fish and fish products from the

fishery or, if appropriate, the importation of all fish and fish

products from the foreign nation concerned.~ Additional efforts

to assure U.S.-flag tuna fishing vessels from seizure for

operating within other nations' EEZs include the Fishermen's

Protective Act and the South Pacific Tuna Act.

Regarding the international management of tuna, the U.S.

participates in the Inter-American Tropical Tuna Commission

 IATTC! for the eastern tropical Pacific Ocean and the

International Convention for the Conservation of Atlantic Tuna

 ICCAT!~ for the Atlantic Ocean.3'

14



The IATTC was established in 1946. The IATTC scientific

staff recommended management measures for eastern Pacific stocks

of yellowfin tuna to member nations. This system was effective

while the region's tuna fleet was predominantly U.S.-flag

vessels. By 1979, however, coastal Latin American nations began

~ to construct their own tuna fleets and expand their coastal

jurisdiction to include 200-mile zones. Because of political

problems in responding to these changes the IATTC's conservation

program is no longer being implemented and coastal nations have

restricted fishing access within their EZZs. Despite the failure

to implement its conservation program, the IATTC has maintained a

very thorough tuna data base for the region.+

The ICCAT was established in 1969 to study tuna and billfish

stocks and to recommend measures for maintaining the stocks at

levels that can support the maximum yield on a sustained basis.

There has been much conflict between the domestic and

international tuna management and domestic authority over non-

tuna pelagic species. In 1985, five councils  the Caribbean,

Gulf of Mexico, South Atlantic, Mid-Atlantic, and Hew England

Councils! cooperated in submitting a swordfish FMP to the

Secretary of Commerce. The goal of the FMP was to prevent the

harvesting of undersized swordfish without restricting the

harvesting of tuna. The proposed FMP would have imposed seasonal

fishery closures, limited the incidental catch of swordfish by

tuna long-liners, and prohibited longline fishing at night during

the closures.+  Both proposals were rejected by the Secretary.!

15



The FNP was resubmitted in 1986 but was never implemented.~~

The 1990 Fishery Amendments have brought tuna under

exclusive U.S. fisheries jurisdiction within the U.S. EEZ as of

January 1, 1992.~ Although the U.S. now claims exclusive

jurisdiction over highly migratory species within its EEZ,

Congress has only mandated authority over these fisheries to the

Western Pacific Council.~ It is believed that the Secretary

will eventually implement plans for all highly migratory species

to the Atlantic Coast Councils.+

The importance of international cooperation in any effective

management of highly migratory species, however, is reflected in

the Fishery Amendments of 1990 requirement that the Secretaries

of State and Commerce re-evaluate existing international fishery

agreements. This evaluation is intended to determine whether

such agreements adequately provide for "�! effective fishery

management, including collection of necessary information and an

enforcement system; �! access to fishing grounds for U.S.

vessels; and �! sufficient funding."~ The Secretary of State

is required to begin international negotiations to correct any

deficiencies noted during the evaluation process.~'

Although the U.S. now claims exclusive jurisdiction over

highly migratory species within the EZZ, Congress granted

management authority over these additional fisheries only to the

Western Pacific Council. Because of concerns about fair and

equitable representation of various fishing interests on some

Atlantic Coast Councils, it is believed the Secretary of Commerce



will, implement all highly migratory Pcs for those Councils.+

In an attempt to ensure balanced representation in the management

of these species in the Atlantic, one commercial and one

recreational fishing representative shall be appointed as U.S.

Commissioners to the ICCAT. The Western Pacific Council has

simply gained jurisdiction over highly migratory species for its

normal FMP process.

17
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Chapter 4

Phase III:  page 90!

Phase IV:  page 92!

The Fishery Amendments of 1990 modified one and added three
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A Council meeting or portion of a meeting may be closed to

the public provided that the Council notifies local newspapers in

the ma!or fishing ports within its region of the time and place

of the meeting.' This notification procedure does not apply to

brief closures of a portion of a meeting to discuss personnel or

internal administrative matters.

If a Council determines it is appropriate to consider new

information from.a state or federal agency or a Council advisory

body, the Council must afford comparable consideration to any new

information offered at the same time by members of the interested

pubLic. Interested parties must have a reasonable opportunity to

respond to new data or information prior to final Council action

on conservation and management measures.~ This provision should

reinforce the ability of both commercial and recreational

fishermen to challenge a Council's decision to close or modify

conservation or management measures during a fishing season

without public input. Further, the Councils are now explicitly

authorized to hold meetings "at appropriate times and places in

any of the constituent States of the Council."



provisions with which an FMP or an FMP amendment must be

consistent before the FMP and its regulations are effective. The

modification is intended to clarify the need for conservation and

management measures to prevent overfishing.~ Specifically, FMPs

must "prevent overfishing, and . . . protect, restore, and

promote the long-term health and stability of the fishery."

Further, FMPs must be consistent not only with the MFCMA's

national standards and other applicable laws, but also with

"regulations implementing recommendations by international

organizations in which the United States participates  including

but not limited to closed areas, quotas, and size limits!."

The first new provision requires FMPs to

consider and provide for temporary adjustments, after
consultation with the Coast Guard and persons utilizing
the fishery,.regarding access to the fishery for
vessels otherwise prevented from harvesting because of
weather or other ocean conditions affecting the safe
conduct of the fishery; except that the adjustments
shall not adversely affect conservation efforts in
other fisheries or discriminate among participants in
the affected fishery."

Some fisheries have relatively short seasons. Adverse weather

and ocean conditions can severely limit fishing opportunities

during a short season. Thus participants in a fishery can build

some advance flexibility into an FMP to allow a harvest

opportunity.

The last two new provisions reflect the political struggle

between conservation and management of natural resources and

economics. The first of these applies to FMPs or FMP amendments

prepared by a Council or by the Secretary of Commerce after



January 1, 1991. This provision mandates that these FMPs or FMP

amendments "assess and specify the nature and extent of

scientific data which is needed for effective implementation of

the plan."~

The final new provision is applicable only to FMPs or FMP

amendments submitted to or prepared by the Secretary after

October 1, 1990. This provision requires that these plans

include a fishery impact statement that assesses, specifies, and

describes the likely effects of conservation and management

measures on the participants in fisheries regulated by the plan

and on participants in fisheries conducted within an adjacent

Council's jurisdiction. The latter determination is to be made

after consultation with the appropriate Council and

representatives of that Council's participants.~

In addition to these mandatory provisions, the Councils have

authority to incorporate numerous discretionary provisions in an

FMP or FMP amendment. Consequently, to effectively regulate a

fishery an FMP may

�! require U.S. fishing vessels, fishing boat operators,

and U.S. fish processors who receive fish subject to the plan to

obtain a permit and pay a fee to the Secretary to participate in

the fishery;

�! limit fishing by designating zones, time periods, and

types of fishing vessels or specify types and quantities of

fishing gear;

�! establish specific catch limits of fish based on area,
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size, number, weight, sex, incidental catch, total biomass, or

other necessary and appropriate factors;

�! regulate the types and quantities of fishing gear,

fishing vessels, or equipment for such vessels, including devices

to facilitate enforcement of the MPCMA;

�! incorporate relevant fishery conservation and

management measures of the coastal states nearest to the fishery

insofar as these are consistent with the national standards and

the applicable laws;

�! establish a system to limit access to the fishery to

achieve optimum yield

�! require fish processors who first receive fish subject

to the plan to submit noneconomic data necessary for the

conservation and management of the fishery  see the discussion on

confidentiality of statistics, below!;

 8! require observers to be carried on board U.S. fishing

vessels, of suitable size and function, engaged in fishing for

species subject to the plan to collect data necessary for

conservation and management of the fishery;

 9! assess and specify the effect of the plan's

conservation and management measures on the stocks of naturally

spawning anadromous fish in the region; and

�0! prescribe other appropriate and necessary measures for

the conservation and management of the fishery."

Any statistic submitted to the Secretary under either a

required or discretionary provision is confidential as to the
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identity or business of any person. The information may be

disclosed only to federal and Council employees responsible for

FNP development and monitoring, state employees pursuant to an

agreement with the Secretary, or when required by court, order.'~

While preserving confidentiality, the Secretary may release

information in aggregate or summary form if it does not disclose

the identity or business of the person who submitted the

statistics.' Finally, use of information collected by voluntary

fishery data collectors while aboard a vessel for conservation

and management reasons is restricted for use in civil enforcement

or criminal proceedings under the MFCMA, the Marine Mammal

Protection Act  MMPA!, or the Endangered Species Act  ESA! if the

collector is not required by any of these acts or their .

regulations.<s

The Gulf of Mexico Fishery Management Council has

implemented seven Fishery Management Plans and 27 amendments to

the plans. Three of the plans were done jointly with the South

Atlantic Fishery Management Council. Three additional plans that

affect fisheries in the Gulf were drawn up by the Secretary of

Commerce.
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The FMPs regulate the harvest of 28 species of bony fish, 39

species of shark, 2 species of stone crab, 6 species of shrimp, 2

species of lobster, and numerous kinds of coral. Regulations

range from specifying population levels that would trigger

harvest restrictions in the case of shrimp to the complete

prohibition of harvest in the case of red drum.

A.

First implemented in 1979 with four ensuing amendments, this

FMP regulates the harvest of two species of stone crab. The

management measures apply to the federal waters off the west

coast of Florida and the Florida Keys and complement Florida

regulations. The FMP sets a season, a minimum claw size, and

regulates tzaps and trapping as well as specifying some area

restrictions. Perhaps the most interesting aspect of stone crab

management is the requirement to remove a claw and return the

czab to the water where it can potentially produce another clav

and also live to reproduce.

B.

The shrimp FMP covers six species of shrimp. There are few

restz'ictions except the joint closure of Texas and federal waters

 Texas Closure! each year and the establishment of closed areas

in the Florida Tortugas Shrimp Sanctuary.

White shrimp taken in federal waters are subject to the

minimum size and harvest limits of Louisiana when possessed in
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Louisiana waters. A recent amendment defines what would

constitute overfishing for several of the species and specifies a

two-year assessment period should this occur. A quota is set for

royal red shrimp.

C.

Two species of lobster are regulated under this plan which

was first established in 1982 with three subsequent amendments.

The plan sets a commercial and recreational season as well as a

special recreational season. Permits are required for harvesting

from federal waters, females with eggs are prohibited, minimum

carapace and tail length are specified, and traps not made of

wood must have degradable panels. Lobsters cannot be taken with

spears, hooks, etc., and the conditions under which live,

undersized lobsters may be held for bait are specified.

D.

This plan, covering seven species, was established in 1983

and has five amendments. The plan primarily regulates king and

Spanish mackerel through requiring special permits, specifying a

commercial and recreational quota, and placing size and bag

limits on both species. This joint plan with the South Atlantic

Fishery Management Council also sets boundaries for separating

migratory groups. Minimum mesh sizes are specified for gill

nets, and purse seines are prohibited for Gulf king mackerel as

well as the Gulf and Atlantic group of Spanish mackerel.

Cobia are also regulated through bag and size limits.

This plan was the first to affect recreational and
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commercial fishing throughout the Gulf of Mexico. Increases in

the quotas since 1988 seem to indicate that the stocks are

recovering and that the plan is working.

This plan sets the fishing year, a permit requirement, and a

yearly quota for a variety of corals. Otherwise, the taking of

coral is prohibited except as incidental catch in fisheries where

the catch is unsorted. Recreational permits and possession

limits are required. The plan also identifies areas of concern

where bottom longlines, traps, and bottom trawls are prohibited.

F.

The reef fish plan was initiated in 19B4 and has two

amendments. The plan identifies 54 species of reef fish as being

in the management unit of which 19 are currently regulated. The

plan sets a minimum size for 13 of the species and a recreational

bag limit for 16 of the species; it prohibits entirely the

harvest of pew fish.

Commercial quotas are placed on red snapper, shallow water

groupers and deep water groupers with provisions for closure when

the quotas are reached.

A commercial permit is required, and applicants must certify

that 50 percent of earned income is from commercial fishing.

Amendment 4 proposes to place a moratorium on new permits.

A stressed area for reef fisheries is identified in terms af

depth contours from Florida to Texas in which the use of fish

traps, roller trawls, and. power heads is prohibited. Trapping is
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regulated by size, number of traps, and mesh size and through the

use of degradable fasteners. Longlines and buoy gear are not

allowed inside a certain depth contour.

This plan became effective in 1986, and there are two

amendments. The plan prohibits the harvest of red drum by

commercial and recreational fishing in federal waters. The

ability of the plan to restore red drum to the target goal is

highly dependent on management measures taken by the Gulf states.

Red drum spend the first three years of their lives in state

waters before migrating offshore. ALL the Gulf states have

severely restricted both the commerciaL and recreational

harvesting of red drum in response to the federal plan.

One of the eight objectives of the Gulf of Mexico Fishery

Management Council on shrimp is minimizing bycatch by

shrimpers.'~ Bycatch is the incidental catching of nontarget

species. The objective of the GMFMC is to reduce bycatch by

encouraging research and development of shrimping gear, which

will reduce incidental catch without decreasing overall

efficiency or increasing the cost of gear.'~ To achieve its

objective, the GMFMC has �! implemented an excluder panel to

prevent accidental catch of sea turtles; �! regulated trawler

mesh size to prevent accidental catch of shrimp below a certain

size; and �! developed trawler gear to reduce the incidental
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capture of finfish.' In addition to emphasizing gear

development, other alternatives such as seasonal area closures

and shortened "drags" are available to the Council.

The GMFMC has reasoned that gear development and the use of

an excluder panel will reduce the waste of not only marine

resources but also labor efforts, gear damage, and conflicts with

other users. Use of an excluder panel, aside from reducing the

incidental catch of sea turtles, will also facilitate compliance

with the Endangered Species Act.'~

The indirect impact of this effort includes the possibility

of {1! reducing finfish bycatch; �! increased competition

between shrimp and escaping finfish which occupy ecological

niches similar to those of shrimp; �! a reduction in the amount

of food available to scavengers; �! a reduction in finfish

growth rate through stocks not being thinned out; �! shrimpers

being able to shrimp in areas not previously used; �!

stimulating the development of fisheries utilizing escaping

finfish; and �! sustaining the fertility of the area where the

bycatch is discarded.~4
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 Amendment/s thru 1991!
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 Amendment thru 1991!
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Chapter 5

The Fishery Amendments of 1990 made three major changes in the

MFCMA's enforcement measures. First, the Amendments prohibit five

acts. Second, the Amendments increase the maximum allowable civil

fines and criminal penalties. Third, the Amendments allow the

Secretary of Commerce to impose permit sanctions.

 page 111!

 page 111!A.

The first new prohibition implements the driftnet policies

discussed earlier in this supplement.' Zt prohibits U.S. fishermen

from engaging in large-scale driftnet fishing anywhere and prohibits

foreign fishermen from using driftnets in the U.S. EEZ.~

The second new prohibition makes it illegal to attempt or to

actually steal, damage, or tamper with fishing gear owned by another

person or fish contained within the gear.3

The third new prohibition makes it illegal to forcibly assault,

a vessel under this act.~ This prohibition fits under the general

category of "interference with enforcement," discussed in the

original edition of this guidebook.' Prior to these amendments, such

actions were illegal when directed at officers in the conduct of

their searches or inspections. This prohibition extends that

protection to observers. The penalty for such actions directed at
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observers is the same as if the actions were directed at an officer.~

The fourth new prohibition makes it illegal to "strip pollock of

its roe and discard the flesh of the pollock."~

The fifth and last newly prohibited activity is violation of

international fishery agreements. U.S. vessels or their owners may

not fish in the waters of a foreign nation in a manner that violates

an international fishery agreement between that nation and the U.S.~

Prior to the 1990 Fishery Amendments, the maximum fine for a

violation of the prohibitions was $25,000. The Amendments upped the

maximum fine to $100,000. However, the Secretary of Commerce, in

assessing the fine, must still take into account the nature,

circumstances, extent, and gravity of the acts committed. With

respect to the violator, the Secretary must still take into account

the degree of' culpability, any history of prior offenses, ability to

pay, and such other matters as justice requires.

H.  page 118!

Prior to the 1990 Fishery Amendments, the maximum criminal

penalty for violating the prohibition involving interference with

enforcement was $SO,OOO- The maximum fine for such violations has

been increased to $100,000.' Further, a violation of the new

subsection  interference with observers! has been added to that

list.»

The maximum penalty applicable to foreign fishing without, a

permit was increased from $100,000 to the new maximum of $200,000.'
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a '  page 118!

Prior to the 1990 amendments, there was no formal provision in

the MFCMA to allow permit sanctions as a civil penalty. However,

under NMFS regulations the Director of NMFS could revoke, suspend, or

modify a permit or even prohibit the issuance of a permit.'~ The

amendments provide the Secretary of Commerce with the power to use

those sanctions against any vessel or owner who violates any of the

prohibitions in section 1857. Additionally, the Secretary can impose

permit sanctions for failure to pay any civil penalty or criminal

fine,' but once the fine is paid the Secretary must reinstate the

permit.'~

Before the Secretary may impose any permit sanctions, he or she

must give the violator an opportunity for a hearing on the facts

underlying the violation.'6
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16 U.S.C.A. I 1822 note 55 4001-4009  Supp. 1991!.

MFCMA 5 1812.

 page 130!

MFCMA % 1821 d! .
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Amendments of 1990, Pub. L. No. 101-627, 5 106 b!, 104 Stat. 4436,

4441 �990! [hereinafter Fishery Amendments].

3 S. REP. NO. 414, 101st Cong., 2d Sess. 16 �990!. See infra

p. 24.

4 MFCMA $ 1856 c!. See Internal Haters Joint Ventures: State

Procedures in Need of Stronger Standards, 4 TERRITORIAL SEA No. 3, at

1 �984!; see also 20aska Supreme Court Upholds Joint Venture for Sac

Roe Herring, 5 TERRITORIAL SEA No. 3, at. 12 �985!  Alaska State

regulation prohibiting foreign "primary processing" in its internal
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Coastal Sone Management and "Nev Federalism," 14 ECOLOGY L.Q. 9, 31

�987! .

For additional information on the controversy surrounding the

CZMA's consistency provision, see Whitney, Johnson & Perles, State

Implementation of the Coastal Zone Management Consistency Provisions

� Ultra Vires or Unconstitntional, 12 HARV. ENVTL. L. REV. 67 �988!;

Archer & Bondareff, Implementation of the Federal Consistency

Doctrine--Lawful and Constitutional: A Response to Vhitney, Johnson

& Perles, 12 HARV. ENVTL. L. REV. 115 �988!; G. COSTELLO, AMENDXNG
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THE FEDERAL CONSISTENCY RE{}UIRZMZNT OF THE COASTAL ZONE MANAGEMENT

ACT: SZLZCTED LEGAL ISSUES  Congressional Research Service [Report]

87-842, 1987!. Of special interest regarding CZMA consistency and

fisheries beyond the coastal zone managed by an FMP is Fitzgerald,

Zzxon v. J'ischer: Thresher Sharks Protect the Coastal Sone, 14 B.C.

ENVTL. AFF. L. REV. 561 �987!.

'~ MFCMA 5 1812, repealed by Fishery Amendments 5 103 a!.

MFCMA $ 1802, amended by Fishery Amendments f 102 a!�4!

 emphasis added!.

+ See United Nations Convention on the Law of the Sea, opened

for signature Dec. 10, 1982, Annex I, U.N. Doc. A/CONF.62/122 �982!,

21 I.L.M. 1261, 1329 [hereinafter LOS].

~' Id., art. 64.

See, e.g., H.R. RZP. NO. 438, 97th Cong., 2d Sess. 12-13

�982! .

+ S. REP. NO. 414, 101st Cong., 2d Sess. 4 �990!.

Tuna Management: Hearing Before the National Ocean Policy

Study of the Comm. on Commerce, Science & Transportation, 101st

Cong., 1st Sess. �989! [hereinafter Tuna Hearing]  Council

testimonies!.
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~3 See id. at 16. See Tsamenyi, The South Pacific States, t' he

USA and Sovereignty over Highly Migratory Species, 10 MARINE POL'Y 29

�986! .

+ MFCMA g 1825 a! {2!. Fishery Amendments $ 102 amends this

section by deleting "highly migratory" and inserting "tuna." This

amendment, however, will not take effect until January 1, 1992.

MPCMA 5 1825  b! .

22 U. S. C. 5 1978 �988! .

16 U.S.C. $973 �988! .

May 14, 1966, 20 U.S.T. 2887, T.I.A.S. No. 6767, 673 U.N.T.S.

63 [hereinafter ICCAT]  entered into force Mar. 21, 1969!.

3' Tuna Hearing, supra note 24, at 59  testimony of James

Joseph!.

32

H.R. RZP. NO. 438, 97th Cong., 2d Sess. 60 �982!.

S. REP. NO. 414, 101st Cong., 2d Sess. 4 �990!.

" rd.
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~ Fishery Amendments 5 103.

~~ S. REP. NO. 414, 101st Cong., 2d Sess. 17, 21 �990!; Fishery

Amendments $ 110 b!.

I Oversicyht of Marine Fisheries Management: Hearings Before

the National Ocean Policy Study of the Comm. on Commerce, Science,

and Transportation, 101st Cong., 1st Sess. 147 �989! [hereinafter

Oversight Bearings]  testimony of Robert Jones!.

~ Fishery Amendments I 105.

~ S. REP. NO. 414, 101st Cong., 2d Sess. 15-16 �990!.

4' Zd. at 16; see also Fishery Amendments I 105.

~ S. RZP. NO. 414, 101st Cong., 2d Sess. 17, 21 �990!; Fishery

Amendments 5 110 b!.

+ Oversight Hearincys, supra note 3B, at 147  testimony of

Robert Jones!. See also Conservation and Management of' Migrratory

Fish Species: Hearing before the Subcomi. on Fisheries and Vildlife

Conservation and the Environment of the Comn. on Merchant Marine and

Fisheries, 101st Cong., 1st Sess. 109 �989! .

~ Atlantic Tunas Convention Act of 1975, Pub. L. No. 101-627,

Title II, g 201, 104 Stat. 4459 �990!.
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s {page 154!

MFCNA 5 1852  !! �!  B! .

NFCNA, $1852  j! �! .

~ MFCMA $ 1852  e! �! .

S. REP. NO. 414, 101st Cong., 2d Sess. 20 �990!.

NFCNA, $ 1853 a! �!  A! .

MFCMA $1853  a! �!  C! .

MFCMA 5 1853 a! �! .

MFCMA 5 1853 a!  8! .

MFCMA 5 1853 a!  9! .

'4 Prior to implementing any limited entry system, the Council

and the Secretary must take into account " a! present participation

in the fishery, {b! historical fishing practices in, and dependence

on, the fishery,  c! the economics of the fishery,  d! the capability

of fishing vessels used in the f'ishery to engage in other fisheries,

 e! the cultural and social framework relevant to the fishery, and

 f! any other considerations." MFCMA g 1853 b!�! A!  F!. See,
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e g g R GORTE g E ~ BUCK ~ D ~ SALE 4 A GRENFELL ~ LIMITING ACCESS FOR

COMMERCIAL FISH HARVESTING  Congressional Research Service [Report]

85-1151 ENR, 1985!; Young, Fishing by Permit: Restricted Common

Property in Practice, 13 OCEAN DEV. 6 INT'L L. 121 �983!. For an

understanding of how the Courts have generally viewed the

constitutional restraints on limited entry schemes, see generally

Diamond, Limi tecf Entry, in PROCEEDINGS, CONFERENCE ON GULF f SOUTH

ATLANTIC FISHERIES LAW 6 POLICY, MARCH 18-20, 1987, NEW ORLEANS g

LOUISIANA 222 �987!. See also, e.g., Bozanich v. Recta, 297 F.

Supp. 303  D.C. 1969!; Toomer v. Witsell, 334 U.S. 385 �948!; Brown

v. Anderson, 202 F. Supp. 96  D.C. 1962!; Isakson v. Rickey, 550 P.2d

359  Alaska 1976!; Estate of Miner v. Commercial Fisheries Entry

Comm'n, 635 P.2d 827  Alaska 1981!.

MFCMA 5 1853 h!  l!-�0! .

MFCMA 5 1853 d! .

MFCMA I 1853 d! �! .

14 Zd

MFCMA 5 1853 f! .

36 GULF OF MEXICO FISHERY MANAGEMENT COUNCIL, FISHERY MANAGEMENT

PLAN FOR THE SHRIMP FISHERY OF THE GULF OF MEXICO, UNITED STATES

WATERS 8-18   1981! .
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'9 Id. at 8-19.

+ Lcf.

 page 158!

See supra pp. 3-7.

2 MFCMA 5 1857 �!  M!

MFCMA fj 1857 �!  K! .

MFCMA $1857 �! .

Z ~ JACOBSON, D. CONNER k R. TOZZR, ED' , FEDERAL FISHERIES

MANAGEMENT: A GUIDEBOOK TO THE MAGNUSON FISHERY CONSERVATION AND

MANAGEMENT ACT 112  Rev. ed. 1985! .

See icf.

MFCMA g 1857 �!  N! .



MFCMA 5 1857 �! .

~ MFCMA 5 1858 a! .

" MFCMA 5 1859 a!.

MPCMA $1859 b! .

"MFCMA S 1859 a!.

15 C ~ F ~ R. fife 904 ' 300- ~ 322 �988!.

MPCNA 5 1858  g! �!  C! .

MFCMA 5 1858 g! �! .

>S MPCMA 5 1858 g! �!
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therefore differs in several ways from that required by the
Constitution for the adoption of Ieaties. First, Congress hasimposed conditions and guideline~d that must be inclujgd in the
agreements negotiated by the Secretary af State. ~ The
President and the State Depar tment are thus purpor tedly con-
strained in their ability ta consider other aspects of foreign
policy to the detriment of the Act's goals af conservation and
management af the fishery resaurces. Another way the provisions
of the FCMA differ fram constitutional requirements for treaties
is that the GIFAs are subject t~ /he approval of bath houses of
Congress, nat just the Senate~ Congress is therefore more
actively involpd in the negotiation process of QIFAs than it is
with treaties~

The PCMA also contains a further restraint an the ability of
the State Depar tment ta negatiate GIFAs with natians seeking ta
qualify for fishing in the FCX. As an incentive for foreign
governments to conclude agreements that ensure access ta foreign
fishing zones for United States distant-vater fishing fleets, the
Act provides that foreign f ishing vill not be authorized for
vessels af any nation unless that natian extends substantially
the same fishing privileges to vessels of the United S@tes as
the United States extends to foreign f ishing vessels. ~ The
ef feet af this 'reciprocity provision" may actually be slight,
because nations seeking ta fish in the United States FCZ often do
not have fisppy resources desired by the United States distant-
water fleet.~

As of November 1986, GIFAs have been concluded with
Bulgaria, China, Cuba, Denmark, the Eurapean Economic Community
 Prance, Federal Republic of Germany, Ireland, Italy!, the Paroe
Islands  signed by Denmark, the Faroe Islands and the United
States!, the German Democratic Republic, Iceland, Japan, Mexico,
Norway, Poland, portugal' Republic of Korea, RomaniaSp,a in,
Taiwan, and the U.S.S.R~ GIFAs concluded with Cuba and Mexico
have expired or been terminated.

The agreement with the European Economic Community  EEC! has
presented certain special problems, because not all of the EEC
members have traditionally fished off United States coasts.
However, the Community as a whole adapted a common fishery policy
and at the same time established its 200-mile Conservation and
Management Zone. An agreement vith the EEC as a vhole was there-
fore unavoidable. While the agreement theoretically applies ta
all members of the EEC priority fishing rights have been granted
to those of /am members who have fished in United States waters
in the past.�
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Mexico signed a Gaverning International Fishery Agreement on
August 26, 1977, but decided to terminate the agreement on June
29, 1980. One af the major reasons for the decision of the
Mexican Gavernment ta terminate the QIPA was the failure of its
squid foppery to receive allocations oi squid f rom the United
States.�



requirement in cases where it might be more efficient to station
one observer aboard a foreign "mother ship" to docurg~t the
catches from all the harvesting vessels supplying her,~xui and
also in instances in which conditions aboard the v~e might,
jeopardize the health or safety of an observer. The
Secretary may also waive the observer requirement in instances
where the foreign vessel will be engaged in fishing for such a
short period of time ~ /he FCZ that placing an observer aboard
would be impractical. ~~~~ This provision was included to accom-
modate some fisheries of the South Pacific, where foreigners fish
in the FCZ of United States territories for only a few days of
the years

With a mandate of l00 percent observer coverage, it was
expected that full copy/i,ance would be achieved by the January 1,
1982 effective date. ~ However, coverage did not meet that
expectation, mostly because of the effect of two provisions in
the Act that weakened the mandate. The first allowed the
Secretary of Commerce to decline to place observers on any vessel
if, "for reasons bgyygd the control of the Secretary, an observer
is not available."~~~~ The other provision allowed the Secretary
to draw upon the Foreign Fishing Observer Fund "only to the ex-
tent a~/ 'n the amounts provided for in advance in appropriation
Acts.. 04 Because of the combined effect of these provisions,
the full observer coverage mandate could have been thwarted by
failure of the Office of Management and Budget to budget enough
money to keep the observer force at full strength. Such a situa-
tion is, of course, "beyond the control" of the Secretary of
Commerce, and gy 1 observer coverage might have been waived for
both reasons.

Xn response to tQ$y apparent loophole, Congress passed a
supplemental amendmentxsee in 1982, adding a new subsection to
ensure 100 percent observer overage regardless of the availabil-
ity of observer funds. The new subsection directs the
Secretary to establish a pool of qualified observers available on
call for foreign fishing vessels. When funding appropriations
are insufficient to enable the Secretary to provide each appli-
cant vessel with an observer, the vessel must contract with an
individual from the pool. An applicant vessel will pay the ob-
server directly according tp a reasonable fee schedule estab-
lished by the Secretary. ~ Funding shortfalls have now !gy
removed as a reason "beyond the control of the Secretary.
As a result of the amendment, observer coverage rose from 32
percent in l982, to 48 percent in l983, to l00 percent in
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The Act requires each foreign vessel to pay a surchy~y,
sufficient to cover all costs of providing an observer.
Payments are no longer deposited in the general treasury; in-
stead, they aug now deposited in a special Foreign Fishing
Observer Fund.haxel The Fund is available to the Secretary to
finance the cost of full observer coverage. The observer program
is now directly financed and supported by foreign fishing ves-
sels.





from 35.6 percent in 1986. / The ex-vessel value af a
particular species is determined by NOAA based on the value to
fisherpI~/ in delivering a catch of that species to the first
buyer.

Any ovner or operator paying these permit applicatpon and
poundage fees must additionally pay a surcharge. ~ The
Assistant Administrator for Fisheries may reduce or vaive the
surcharge if the Fishing Vessel and Gear Damage Compensate.on Fund
is found to be sufficiently capitalized to pay claims.~ In
the event that the fund becomes depleted, the Assistant
Administratyr ay impose a surcharge as high as 20 percent of the
base fees. The Assistant Administrator has waigf the
surcharge in each of the years 1984, 1985, 1986 and 1987

In addition to the surcharge, permit application fee and
poundage fee, the 1986 FCMA amendments require the Secretary to
impose an incremental higher fee if he finds that the foreign
nation is either harvesting anadromous fish at unacceptably high
levels, or failing to take sufficient action to benggjg the
conservation and development of United States fisheries.~""f'

The amount of the higher fee is determined by applying the
ratio of the foreign FCZ catch to total FCK catch aga qgt, the
total costs of administering the FCMA in that same year. ~ By
eliminating the quantity of U.S. harvested fish caught in the
U.S. territorial sea from the denominator of the foreign catch
ratio, the resulting fee is higher than the usual base fee.

The higher fee will be assessed as an incremental increase
over base poundage fees charged for fish harvested during the
first quarter of the neg fiscal year iollowing notification by
the NOAA Administrator. ~ The f ee will r emain at i ts higher
rate for subsequent quarters until the Administrator untipsy the
nation that it has taken appropriate corrective action. In
1987, the incremental increase in fees vill be 74.54 percent of
the total2~~ ndage fee charged in each quarter the higher rate is
assessed.
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FAVRETTO, Gregory J.
Favco Inc.
P.O. Box 6968
Anchorage, AK 99502

FISHER, R. Barry
New Wave Fisheries
1626 North Coast Hwy.
Newport, OR 97365

EEGGE, Ronald E.
Alaska Longline Pishermens'

Ass'n
P.O. Box 362
Sitka, AK 99835

HOLM, Oliver
~c o Norm Eolm
Box 3865
Kodiak, AK 99615

LAUBERi Richard B.
%acidic Seafood Processors
P.O. Box 1625
Juneau, AK 99802

MUNRO, Nancy R.
~da t mater productions
804 "P" Street, 47
Anchorage, AK 99501

RAWLINSON, Don

1000 Denny Bldg.
6th 0 Blanchard
Seattle, WA 98121

SETTLE, Julie L.
Alaskan Joint Venture

Fisheries
310 "K" Street, Suite 310
Anchorage, AK 99501

SHARICK, Cameron, Attorney
currant er Building � Penthouse
3601 C" Street, Sui te 1428
Anchorage, AK 99503



North Pacific Fisher Mana ement Council, Cont'd.

Advisor Panel Members, Cont'd.

SMITH, Thorn
North Pacific Fishing Vessel

Owners' Ass'n
Fishermen's Terminal
Building C-3, Room 218
Seattle, WA 98119

SMITH, Walter J.
3918 79th N.E.
Everett, WA 98205

STEWART, Thomas L.
PPet~rsPnrg Vessel Owners Ass'n
Box 134
Petersburg, AK 99833

WHITE, Richard G.
Dutch Harbor Seafood Ltd.
15110 N.E. 90th Street
Redmond, WA 98073

WOODRUFF, Dave
Alaska Fresh Seafood Inc.
Box 647

Kodiak, AK 99615

WOODRUFF, John

Box 1715

Seward, AK 99664
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PACIPIC FISHERY MANAGEMENT COUNCIL

Mitra Center, Sui te 420
2000 S.M. First Avenue

Portland, Oregon 97201
Telephone: �03! 221-6352

FTS 423-6352

LEGAL COUNSEL

Douglas Ancona, NOAA General Counsel,
Northwest Region

7600 Sand Point Nay N.E.
BIN C15700
Seattle, WA 98115
Telephone: �06! 526-6075

FTS 392-6075
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STAPP

 As of September 5, 1986!

Executive Director.......................Joseph C. Greenley

Administrative Officer.....................Gerald L. Fisher

Staff Officer  Marine Fisheries!...........Henry O. 1Nendler

Staff Officer  Salmon!.........................John C. Coon

Staff Economist...........................Dorothy M. Lowman

Executive Secretary................Elisabeth K. S. Onnigian

Secretary...........,..............Michelle M. Perry-Sailer

Secretary-Bookkeeper.......................Renee C. Barrett
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COUNCIL MEMBERS

 As of September 5, 1986!

*COLLZNSWORTHf Dr. Don W.
Alaska Dep't of Fish f Game
P.O. Box 3-2000
Juneau, AK 99802
f 907! 465-4100

Designee: Fred Gaffney
 907! 465-4100

*COMMANDER VICE ADM. JOHN D.
COSTELLO

Coast Guard Pacific Area
Government Island
Al amed a, CA 9 4501
�15! 437-3552 FTS 536-3552
Contact person: Lt. JG Robert
Campbell, FTS 536-3548

Designees:
Rear Adm. Harold Parker, Jr.
13th Coast Guard District
Federal Building
915 � Second Avenue
Seattle, WA 98104
�06! 442-5078 FTS 399-5078

Rear Adm. Frederick Schubert
11th Coast Guard District
400 Oceangate
Long Beach, CA 90822
�13! 590-2211

*FORD, Bob
~Off ce of Oceans S Pisneeie s

Affairs
U.S. Dep't of State, Room 5806
Washington, D.C. 20520
�02! 647-3941

CONLZY, Jerry M.
Idaho Pish a Game Dep't
600 S. Walnut, P.O. Box 25
Boise, ID 83707
�08! 334-3771 FTS 554-3771

Designee: David Hanson
�08! 334-3791

CRVTCHFIELD, Dr. James A.
~16 7tl
Seattle, WA 98155
�06! 285-3480

DANBOM, Dave
P.O. Box 46
Moss Landing, CA 95039
�08! 726-1478

633/87

*Non Voting Members

DONALDSON, Dr. John R.
P

P.O. Box 59
Portland, OR 97207
�03! 229-5406

Designee: Harry Wagner
�03! 229-5440

EASLEY, George "Joe"
I,CCca~rman!

Otter Trawl Commission
250 � 36th Street
Astoria, OR 97103
�03! 325-3384

PLETCHER, Rober t
h

Cal. Dep't of Fish h Game
1416 Ninth Street
Sacramento, CA 95814
 916! 445-5250

Designee: Mel Odemar
 916! 445-4088

FULLERTON, E. Charles
Nat 1 Marine Fisheries Service
300 S. Ferry Street
Terminal Island, CA 90731
�13! 514-6196 FTS 795-6196

KELLY, Allan L.
1113 tj N.E. Halsey
Por tland, OR 97220
�03! 256-4347

SCHMITTEN, Rolland
92 h

7600 Sand Point Way, NE
BIN C15700
Seattle, WA 98115
�06! 526-6150 FTS 392-6154



Council Members, Cont'd.

SCHWARZ, Richard
~Rt., Sat 192
Idaho F alls, ID 83402
�08! 523-6241

~SIX, Lawrence D.
Executive Director, Pacific

Marine Fisheries Comm'n
305 State Office Bldg.
1400 SW 5th Avenue
Portland, OR 97201
�03! 229-5840

Designee: Dr. John Harville

*STEUCKE, Wally
Assistant Regional Director
U.S. Pish 5 Wildlife Serv.
Suite 1692, 500 Lloyd Bldg.
Portland, OR 97232
�03! 230-5967

Designee: John L. Savage
�03! 23l-6216

THOMAS, Jerry
Eureka Fisheries
P.o. Box 217
Fields Landing, CA 95537
�07! 443-1673

THOMAS, Roger
P.O. Box 2129
Sausalito, CA 94966
�15! 348-2107

WILKERSON, William
Wash. Dep't of Fisheries
115 Gen'1 Admin. Bldg.
Olympia, WA 98504
�06! 753-6623

Designee: Curt Smitch
�06! 753-5012

YALLDP, William
P.O. Box 748
Toppenish, WA 98948
�09! 865-5779

*Non Voting Members
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Cont'd.

SCIENTIFIC AND STATISTICAL COMMITTEE MEMBERS
 As of November 198 !

653/87

Pacific Fisher Mana ement Council,

BARRETT, Dr. Izadore
Southwest Fisheries Center
Nat'1 Marine Fisheries Serv.
PRO. Box 271

La Jolla, CA 92038
�19! 453-2820 FTS 893-6235

Alternate: Norman Abramson
�15! 435-3149

EEVAN, Dr. Donald E.  Chrmn!
College of Fisheries
A-204 Fisheries Center HA-40
University of Washington
Seattle, WA 98195
�06! 543-4276 FTS 399-7421

CLARK, Dr. William
Wash. Dep't of Fisheries
7600 Sand Point Way, NE
BIN C15700
Seattle, WA 98115
�06! 545-6607

Alternate: Paul Sekulich
�06! 753-6756

FRANCIS, Dr. Robert
Fisheries Research Institute
University of Washington
Seattle, WA 98195

GEIBEL, John
Cal. Dep't of Fish & Game
Anadromous Fisheries Branch
1416 Ninth Street, Room 1237-3
Sacramento, CA 95814
 916! 445-8231

HANKIN, Dr. David G.
Dep't of Fisheries
Humboldt State Vniversity
Arcata, CA 95521
�07! 826-3953

HUPPERT, Dr. Daniel D.
Southwest Fisheries Center,
Nat'1 Marine Fisheries Serv.
P.O. Box 271
La Jolla, CA 92038
�19! 453-2820 FTS 893-6261

LOEFFEL, Robert E.  Vice-Chrm!
~esearo Laboratory
Or. Dep't of Fish a Wildlife
Marine Science Drive
Newport, OR 97365
�03! 867-4741

MILLER, Dr. Mare L.
Instrtute for Marine Studies
V. of Washington, HF-05
3731 University Way, NE,
Seattle, WA 98105
�06! 543-0113

NHBRN, Kenneth B.
N.W. Indian Fisheries Comm'n
6730 Martin Way E.
Olympia, WA 98506
�06! 438-1180

PITMAN, Dexter R.
~Ana romous Fishery Coordinator
Idaho Dept. of Fish a Game
P.O. Box 25, 600 S. Walnut St.
Boise, ID 83707
�08! 334-3791 FTS 554-3791

SERULICH, Dr. Paul
' ~

115 Gen ' 1 Admin. Building
Olympi a, WA 9 8504
�06! 753-6756

STAUFFER, Gary
Nat 1 Marine Fisheries Service
7600 Sand Point Way, NE
Bin C15700, Bldg. 4
Seattle, WA 98115
�06! 526-4247 FTS 392-4247

YOUNG, Richard
YiRV Sunrise Lane
Crescent City, CA 95531
�07! 464-1150



Pacific Fisher Mana ement Council, Cont'd.

ANCHOVY PLAN DEVELOPMENT TEAM MEMBERS
 As of September 1986!

HUPPERT, Dr. Daniel D.
Southwest Fisheries Center
Nat'1 Marine Fisheries Serv.
P.O. Box 271
La Jolla, CA 92038
�19! 453-2820 FTS 893 6261

KLINGBEIL, Richard A.
Calif. Dep't af Fish a Game
245 West Broadway
Long Beach, CA 90802
�13! 590-5186

MacCALL, Alee D.
Southwest Fisheries Center
Nat'1 Marine Fisheries Serv.
P.O. Box 271
La Jolla, CA 92038
�19! 453-2820 FTS 893-6221

METHOT, Dr. Richard
~Saut west Fisheries Center
Nat'1 Marine Fisheries Serv.
P.O. Box 271
La Jolla, CA 92038
�19! 453-2820 FTS 893-6225
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ANCHOVY ADVISORY SUBPANEL MEMBERS
 As of September 1986!

673/87

IACONO, Frank
 Wetfish Fisherman!

Fishermen's Cooperative Ass'n
Berth 73
Fisherman's Wharf
San Pedro, CA 90731
�13! 832-5377

LAMONT, Nicholas
~Processor!
Star-Kist Foods, Inc.
582 Tuna Street
Terminal Island, CA 90731
�13! 590-3574

NETTLETON, Carl E.
 Sport Fisherman!

Nat'1 Coalition for Marine
Conservation, Pacific Reg.

530 B Street, Suite 1335
San Diego, CA 92101
�19! 233-1337

NOTT, William A.
 Charterboat Operator!

Sportfishing Association of
California

555 E. Ocean Blvd, Suite 700A
Long Beach, CA 90802
�13! 432-2316

ROYAL, John J.
 Labor!

Fishermen and Allied Workers
Union, ILWU Local 433
806 South Palos Verdes St.
San Pedro, CA 90731
�13! 833-1391

SOULZ, Dr. Dorothy
 ATr a water Quality!

2361 Hill Drive
Los Angeles, CA 90041
�13! 743-2053

STUART, Bruce C-
~ea er!
The Stuart Company
990 Terminal Way
San Carlos, CA 94070
�15! 592-5860

TRAMA, Mike
�&shore Pishersan!

1020 Via La Pax
San Pedro, CA 90732

VERNA, William J.
 Bait Hauler!

DE B.A. "Foxy Wop"
7890 E. Spring Street, ll-F
Long Beach, CA 90815
�13! 430-9871
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GROUNDPISH MANAGEMENT TEAM MEMBERS
As o Seytem er
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DEMORY, Robert
Oregon Dep't of Fish a

Wildlife

Marine Science Dr., Bldg. 3
Newpart, OR 97365
�03! 867-4741

ITO, Dan

NW a Alaska Pisheries Center
Nat ' 1 Mar i ne Fisher i es Ser vice
REFM Division

7600 Sand Point Way, NE
BIN C15700, Bldg. 4
Seattle, WA 98115
�06! 526-4231 PTS 392-4231

HENRY, Francis
Marine Resources Region
California Dep't of Fish 4

Game

411 Burgess Drive
Menlo Park, CA 95025
�15! 326-0324

KING, Kate
Nat'1 Marine Fisheries Service
7600 Sand Point Way, NE
BIN C15700
Seattle, WA 98115
�06! 526-6145 PTS 392-6145

LENARZ, Dr. William  Chrm!
Southwest Fisheries Center
NMFS Tiburon Lab
3150 Paradise Drive
Tiburon, CA 94920
�15! 435-3149 FTS 556-0565

MILLIKAN, Alan
p' f

7600 San Point Way, NE
BIN C15700

Sea t tie, WA 98115
�06! 545-6597

SILVERTHORNE, Dr. Wesley

Nat'1 Marine Fisheries Serv.
300 S. Ferry Street
Terminal Island, CA 90731
�13! 514-6199 PTS 795-6199
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SUBPANEL MEMBERSGROUNDFISH ADVISORY

 As of September 1986!

BAKER, Ronald D.

 Cal. Commercial Fisherman!
890 Highland Drive
Los Osos, CA 93402
 805! 528-4807

BATES, Jerry A.
 Processor!

DepOe Bay FiSh COeF ZnC.
P.O. Box 1650
Newport, OR 97365
�03! 265-8833

BORNSTEXN, M. Jay
 Processor!

Bornstein Seafoods, Inc.
P.O. Box 188
Bellingham, WA 98227
�06! 734-7990

CHRISTENSON, Don
 Charter Boat Operator!

Oregon Coast Charterboat Ass'n
P.O. Box 124
Newport, OR 97365
�03! 265-6278

YECE, Erni ~
 Trawler!

P.O. Box 1256
Newport OR 97365
�03! 867-3482

BANSEN, Donald K.
 Charterboat Operator!

Dana Wharf Sportfishing
25102 Del Prado
Dana Point, CA 92629
�14! 496-5794

693/87

BRAY, Pansy
 Consumer!

107 Chenault
Hoquiam, WA 98550
�06! 532-2758

HALLAM, Jerry K.
 Trawler!

Coast Draggers Ass'n
P.O. Box 343

Aberdeen, WA 98520
�06! 532-7891

HERRELL, Ke i th
~~ar ter Boat Operator!
Tiger Enterprises, Inc.
P.O. Box 604
Westport, WA 98595
�06! 268-0772

LEIPZIG, Peter  Chairman!
 Trawler!

Fishermen's Marketing Ass'n
320 Second Street, Suite 2B
Eureka, CA 9550l
�07! 442-3789

PAVELEK, Henry
~Sport Fisherman!
N.W. S teelheader s
32566 Peoria Road
Albany, OR 97321
�03! 753-6384

PONTS, James
 Longliner!

80l Alder Street
Fort Bragg, CA 95437
�07! 964-1707

SCHONES, James
 Pot Fisherman!

Route South, Box 456
South Beach, OR 97366
�03! 867-6151
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SALMON PLAN DEVELOPMENT TEAM MEMBERS
As o Septe er 1986

SALMON ADVISORY SUBPANEL MEMBERS

3/87
70

BOYDSTUNr L BE
~lf. p'
Suite B, 1701 Nimbus Road
Rancho Cordova, CA 95670
 916! 355-7045

HENRY,Dr. Ken  Chairman!
NW 4 Alaska Fisheries Center
Nat'1 Marine Fisheries Serv.
REFM Division

7600 Sand Point, Way, NE
BIN C15700
Seattle, WA 98115
�06! 526-4234 FTS 392-4234

KAISER< Rod
Or. Dep't of Pish a Wildlife
Marine Science Dr., Bldg. 3
Newport, OR 97365
�03! 867-4741

MORZSHZMA, Dr. Gary
3010 77th SE, Suite 104
Mer cer I s land, WA 9 8040
�06! 236-1406

PATTZLLO, Pat
g I' 11 ~

115 Gen. Administration Bldg.
Olympia, WA 98504
�06! 586-2999

ROTH, Tim
V.S. Fish a Wildlife Serv.
9317 N.E. Hey. 99, Suite 1
Vancouver, WA 98665
206! 696-7605 FTS 422-7605

ANDERSON, Philip

Washington State Commercial
Passengers Fishing Ass'n

P.O. Box 696
Westport, WA 98595
�06! 268-9285

BZNGHAM, Nat
~a zkornia Troller!
P.O. Box 783
Mendocino, CA 95460
�07! 937-4145
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Salmon Advisor Sub encl Mem ers> Cont'd.
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CAITO, Jim
 Processor!

P.O. Box 1370
Fort Bragg, CA 95437
�07! 964-6368

CARLISLE, Kenneth B., Jr.
 Oregon Sport Fisherman!

12110 SW 92nd Avenue
Tigard, OR 97223
�03! 639-3856

CLARK, Les

 Gillnetter!
Drawer C

Ch inoo k, WA 9 8614
�06! 777-8407

FRAZELL, Robert E.
 Oregon Troller!

Professional Fisherman' s
Alliance

P.O. Box 5649

Coos Bay, OR 97420
�03! 888-9135

GEORGE i Levi
 Columbia River Indian!

Yakima Indian Nation
P.O. Box 151

Toppenish, WA 98948
�09! 865-5121 FTS 446-8592

GUTH, Norman
 Idaho Inland Sport
Fisherman!

P.O. Box D

Salmon, ID 83467
�08! 756-3279

HAAS, Roger
 Private Aquaculture!

Silverking Oceanic Farms
P.O. Box 2184
Santa Cruz, CA 95063
�08! 438-7721

HARP, Jim
 Washington Coastal Indian!

Quinault Indian Nation
P.O. Box 189
Taholah, WA 98587
�06! 278-8211 ext. 293

HOLDER< Barney
7CXIifornia Char terboat
Operator!

8628 Thors Bay Road
El Cerrito, CA 94530
�15! 325-5751

HUBBARD, Richard  Chairman!
~Ca fornia Inland Sport

Fisherman!
Pacific S.W. Forest

Experiment Station
F.O. Box 245

Berkeley, CA 94701
�15! 486-3286 PTS 449-3286

JORDAN, Daniel E.
 California Indian!

Hoopa Valley Council
P.O. Box 38
Hoopa, CA 95546
 916! 625-4752

MYERS, Gene

 Washington Troller!
P.O. Box 1481
Westport, WA 98595
�06! 268-0863

PAVLETICH, Jerry
 Washington Inland Sport
Fisherman!

2100 Bay Avenue
Aberdeen, WA 98520
�06! 533-3122

WARRENS, Frank
~Oregon Charterhoat

Operator!
Automotive 4 Marine Services
50 N.W. 20th Avenue
Portland, OR 97209
�03! 228-6607

WILKINS, Mrs. Caroline
 Consumer!

3311 N.W. Roosevelt
Corvallis, OR 97330
�03! 752-5708



WESTERN PACIFIC REGIONAL FISHERY MANAGEMENT COUNCIL

1164 Bishop Street, Suite 1405
Honolulu, Hawaii 96813

Telephone: * 808! 523-1368  808! 523-l360
 808! 523-1369  808! 531-7166
Telex: 7431871  unattended!

* Answered by Code-A-Phone evenings anl weekends

 As of November 1986!

Executive Director................,Ritty M. Simonds

Assistant to Executive Director..............vacant

Economist ............................Justin Rutka

Biologis't ,, o ~ ~ ~ ~ ~ ~ o ~ ~ ~ o ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ evacant

Administrative Officer.......................vacant

LEGAL COUNSEL

Martin B. Hochman, NOAA General Counsel,
Southwest Region

300 S. Ferry Street, Room 2013
Terminal Island, CA 90731
Telephone: �13! 548-2756
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Secretary ............................Linda Wilson

Clerk-Typist....... ~ ~ ~ ..............Ellen Reformina



WESTERN PACIFIC REGIONAL FISHERY MANAGEMENT COUNCIL

COUNCIL MEMBERS
 As of November 1986!

VOTING MEMBERS

APPOINTED MEMBERS:

HAWAI I
AMERICAN SAMOA

GUAM

 To be appointed!
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AGARD, Louis K., Jr.
55 South Kukui Street
Apt. D404
Honolulu, Hawaii 96813
 808! 538-6677
�985-1988!

COOPER, Alika C.
P.O. Box 564
Kailua-Kona, Hawaii 96745
 808! 329-4789
�984-1987!

NISHIHARA, Gertrude I.
98-223 Puaalii Street
Aiea, Hawaii 96701
 808! 488-6016
�986-1989!

YEE, Wadswor th Y.H.  Chrmn. !
Grand Pacific Life Insurance

Company
888 Mililani Street
Honolulu, Hawaii 96813
 808! 548-5101
�984-1987!

COMMONWEALTH OF THE
NORTHERN MARIANA ISLANDS

 To be appointed!

MAKAIWI, Melvin D.
Of f icer, Star of the Sea

Fisheries, Inc.
P.O. Box 1297

Pago Pago, A. Samoa 96799
�84! 633-5838
�985-1988!

LANGKILDE, J. Anthony
Tau t x P x she r i e s Company
P.O. Box 1506

Pago Pago, A. Samoa 96799
�84! 633-1752
�986-1989!

DESIGNATED STATE OFFICIALS

LUJAN, Rufo J.  V. Chrm.j
Director, Dept. of Land

Management
P.o. Box 2950
Agana, Guam 96910
�71! 477-2064

SAKUDA, Henry M.
~D v. of Aquatic Resources
Dep' t af Land 4 Natural

Resources

1151 Punchbowl Street
Honolulu, Hawaii 96813
 808! 548-4000

TULAFONO, Ray A.  V. Chrm!
Director, Office of Marine

Resources

Govt. of American Samoa
P.O. Box 3730

Pago Pago, A. Samoa 96799
�84! 633-4456



Desi nated State Officials, Cont'd.

GUERRERO, Nick M.L.
Director, Dept. of Land

and Natural Resources
CNMI, Div. of Pish 6 Wildlife
Saipan. CM 96950
�70! 322-9830/9834
 attends as official observer!

 CNMI - to be designated!

NMFS REGIONAL DIRECTOR

PULLERTON, E. Charles,
~gg g
Southwest Region, NMFS
300 South Ferry Street
Terminal Island, CA 90731
�13! Sl4-6196 FTS 795-6196

NON-VOTING MEMBERS

R. ADM. MANNING> Alfred P.
Commander, U.S.C.G.
14th Coast Guard District
Prince Kuhio Federal Bldg.
Honolulu, HI 96850
<808! 546-5531

MARMELSTEIN, Allan D.
~ ggglgg ~

P. Oe Box 50167
Honolulu, Hawaii 96850
 808! 546-5608

TINKHAMB STETSON
OO!o Sieherieeg BOIBSA
Dept. of State, Rm. 5806
Washington, D.C. 20520
�02! 647-7514
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Western Pacific Re ional Fisher Mana ement Council, Cont'd.



Western Pacific Re ional Fisher Mana ement Council

SCIENTIFIC AND STATISTICAL COMMITTEE
 As of November 1986!

753/Bj

AMESBURY, Steven S.
Director, Marine Laboratory
University of Guam
UOG Station
Mangilao, Guam 96913
�71! 734-2421

BROCK, Richard E.
Frsheries Specialist
U of H Sea Grant Program
1000 Pope Road, MSB 210
Honolulu, Hawaii 96822
 808! 948-8191

BUCKLEY, Raymond M.
~Ofc. o Marine a Wildlife Res.
Govt. of American Samoa
P.O. Box 3730
Pago Pago, Am. Samoa 96799
�84! 633-4456/5102

CALLAGHAM Dr ~ Paul
 Chairman!

Assoc. Professor of Economics
University of Guam
UOG Station
Mangilao, Guam 96913
�71! 734-4110

DAXBOECK, Dr. Charles
President, BIODAX Consulting
PE 0. Box 442

Honolulu, Hawaii 96725
 808! 324-1568

HOLLAND, Dr. Kim
Hawaxx Inst. of Marine Biology
P.O. Box 1346
Kaneohe, Hawaii 96744
 808! 247-6631

KATEKARU, Alvin Z.

Division of Aquatic Resources
1151 Punchbowl Street
Honolulu, Hawaii 96813
 808! 548-3894/3044

KRASNICK, George
~l. 9 .. jj
P.O. Box 29909
Hono1ulu, Hawaii 96820
 808! 523-5464

MacDONALD, Dr. Craig Chief
Ocean Resources Branch, DPED
State of Hawaii, P.O Box 2359
Honolulu, Hawaii 96804
 808! 548-6262

PARRESH, Dr. James D.
Hawarr Cooperative Fishery

Research Vni t
University of Hawaii
2538 The Mall
Honolulu, Hawaii 96822
 808! 948-8350

POOLEY, Samuel G.
NMFS, Honolulu Lab
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1216

SAMPLES, Dr. Karl C.
Dept. of Agricultural and

Resources Economics
210 Bilger Hall, U of H
Honolulu, Hawaii 96822
 808! 948-8360

SESEPASARA, Henry S.
Manager, Coastal Zone Program
Govt. of American Samoa
P.O. Box 194
Pago Pago, Am. Samoa 96799
�84! 633-5155/56/57

SKILLMAN, Dr. Robert
NMFS, Honolulu Lab
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1257

SUMIDA, Gerald A., Esq.
~Car smith, Carlsmith, et al.
1001 Bishop Street, 42200
Honolulu, Hawaii 96813
 808! 523-2500



Western Pacific Re ional Fisher Mana ement Council, Cont'd.

PLAN DEVELOPMENT

 As of November 1986!

BOTTOMFISH/SEAMOUNT
PELAGICS
BILLF ISH MANAGEMENT

ROU DFISH

NIT
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BRILL, Dra Richard W.
i~a irman!

Southwest Fisheries Center
Nat'1 Marine Fisheries Serv.
2570 Dole S tr ee t
Honolulu, Hawaii 96822-2396
  808! 943-1215

KAWAMOTO, Paul
Dxv. of Aquatic Resources
State of Hawaii, DLNR
1151 Punchbowl S tr ee t
Honolulu, Hawaii 96813
 808! 548-5920

SKIT LMAN, Dr. Robert
Ta b

Nat'1 Marine Fisheries Serv.
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1257

WETHERALL, Dr. Jerry
Honolulu Laboratory
Nat'1 Marine Fisheries Serv.
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1358

KATEKARU, Alvin Z.  Chrm!
Chf

DAR, DLNR, State of Hawaii
1151 Punchbowl Street
Honolulu, Hawaii 96813
 808! 548-3894

AMTSBZRG, Fritz
'nl8 ~ p
Honolulu, Hawaii 96822
 808! 949-2784

BOEHLZRT, Dr. George W.
y.

2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1234

KAWAMOTO, Kur t E.

Honolulu> Hawaii 96816
 808! 734-5722

POOLEY, Samuel G.
~anno ulu Laboratory
Nat'1 Marine Fisheries Serv.
2570 Dole Street
Honolulu, Hawaii 96822-2396
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Preface to 1989 Revised Edition

Understanding the Magnuson Fishery Conservation and
Management Act is up for reauthorization and will potentially be
changed dramatically, here are the updates through 1988. We
realize that the Loose-leaf page inserts may be confusing and we
promise a ma!or guidebook revision--soon.

We .tried to do as few changes as possible, without being
misleading, to keep the cost down. However, we hope that the
guidebook is and will continue to be a helpful source of
information.

Special thanks to Nancy Farmer for her patience and typing.
Also thanks to Randy Baker and Neil Skinner for their assistance.

Jon Jacobson

Christine Hayes
Alan Rappleyea

May 11, 1989
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harvest in these waters had, in contrast, increased dramaticalg
resulting in a significant United States fish trade deficit.
The United States fishing industry vas increasingly unable to
compete with foreign fishing vessels, whose distant- water fleets
often carry the most technolagically advanced equipment anl are
extremely efficient. By the middle 1970s, entry into United
States coastal vaters by these large and efficient fareign vessels
had caused the United States fishing industry, already burdened by
numezous marginal operations, ta suffer further decline. More-
over, many fish stocks in United States coasts/stars were seri-
ously threatened by increased fishing efforts. With the Lav of
the Sea negatiations stalled, the stage was set for the United.
States to unilaterally extend its fishezies jurisdiction.

Congress first seriously considered extension of fisheries
jurisdiction to 200 miles in 1974. The Commerce, Foreign Rela-
tions, and Armed Services committees of the Senate held hearings
on a 200-mile bill. Despite an unfavorable report by the Foreign
Relations Cammittee and appasition by the Departments of State
and Defense, the Senate passed the bill. The House held hearings
on a similar bill, but took no action before the close of the 93d
Congress.

Efforts to extend fisheries jurisdiction continued in the
next session of Congress. The House Committee on Merchant Marine
and Fisheries held hearings on H.R. 200 in March, 1975- Senate
committees an Commerce, Foreign Relations, and Armed Services held
hearings an a similar bill, a~ pnce again the Foreign Relations
Committee reported unfavorably.~ Nonetheless, the Senate passed
S. 961 an January 28, 1976, and the Hause passed H.R. 200 on
October 9, 1975. Bath houses then passed the Conference Commit-
tee' ~ compromise bill, which was somew~elnctantly signed into
law by President Ford an April L3, 1976.

Proponents of the legislation painted ta the overall inef-
fectiveness of the 22 international fisheries~eements to which
the United States vas at that time a party. Enforcement of
these agreements vas generally left to each signatory nation, with
the result that the agreements vere seldam pzoperly enforced. In
further support of their position, propanents af the bill relied
upon indications fram the Third Law of the Sea Conference negotia-
tions that the vorld cammunity vas ready ta accept extension of
coastal nation fisheries jurisdiction out ta 200 miles. They
argued in effect that 200-mile fishery jurisdiction was developing
into a rule of customary international lav.

Propanents and opponents of the 200-mile bill generally
agreed that coastal nation management of fisheries was best for
the resources. The real debate concerned the advisability of
unilateral action. The United States had consistently denied the
right of coastal nations, including the CEP countries, to extend
fisheries jurisdiction beyond 12 miles. The Foreign Relations
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Committee and the Departments of State and Defense foresaw a pote-
ntially adverse impact af unilateral action on Law af the Sea
negotiations, and preferred to wait for treaty ratification. The
decision to delay implementation of the FCMA until March 1977 was
an accommodation to those who hoped the summer 1976 Law of the
Sea session in New York would produce a treaty. This hope was
unrealized, and the PCS became U.S. law on March 1, 19'77.

The Third United Nations Conf erence ~ the Law of the Sea
eventually did adopt a new treaty in 1982. This comprehensive
agreement endorses out-to-200-mile Exclusive Economic Zones
 EEZs! for coastal nations. The treaty would allow each coastal
country «sovereign rights» for the purpose of managing fisheries
and other resources within its KEZ. The U-S. has refused to sign
or ratify the 1982 treaty  because of obgections to ita provisions
on mining the deep seabed! but nevertheless views the non-seabed
provisions of the treaty, including those on the EEZ and fisher-
ies, aa reflective of existing customary international law.

IXI.

The FCN is sometimes referred to as the 200-mile Act, but
strictly speaking it did not create a 200-mile zone. First, the
fishery conservation zone  FCZ! established by the FCMK waa not
200 miles wide, but rather extended 197 miles from the seaward
boundary of the three-mile territorial sea. The states retain
management authority within the terr itor ial sea, unless state
action infringes substantially upon a federal fishery management
plan. Thus, to the extent that the FCMA established a zone, it
waa a 197-mile zone.

Second, in the case of continental shelf species and anadro-
mous speciea, the FC5%'s claimed fishery management authority was
not limited to the region 200 miles from shore. The United States
claims the right to manage all living resources af the continental
shelf � even beyond 200 miles -- and anadromous species through-
out their range  unlesa the fish are found within another nation's
territorial sea or fishery conservation zone!. The law thus
extended some kinds of regulatory authority beyond 200 miles.

Third, the FCMA exempted highly migratory species  defined as
tuna! from its regulatory coverage, and thus does not apply to
all fisheries that occur within the new zone.

Finally, and most important, the FCMA as originally passed
did not authorize exclusion of foreign fishermen from a fishery
within the FCZ unless domestic fishermen possessed the capacity
to harvest the optimum yield of that fishery. Subsecpxent amend-
ments to the Act, however, have provided for an accelerated phase-
out af the foreign fleet under certain circumstances.

Other, more recent, amendments to the Act include the 1986
redesignation of the «fishery conservation zone  FCZ! as the
»exclusive economic zone»  KEZ! in partial implementation of Pres-
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~7ident Reagan's 1983 Exclusive Economic Zone Proclamation.
This proclamation, consistently with the U.S. view that EEZs are
authorized under customary international law, asserted sovereign
rights» of the U.S. over both living and non-living resources out
to 200 nautical miles offshore. While there might exist some
academic distinction between the FCKL's original claim to exclu-
sive management jurisdiction over fisheries out tot he 200-mile
limit and the revised assertion of EEZ »sovereign rights» to lives
inq resources in the same area, it is not at all clear that any
significant practical distinction exists. At present, the FCMA,
as anonded, continoos to he tha f conan for U. S. f isheries
management out to the 200-mile boundary.

 Note: Zn subsequent chapters of this guidebook, any refer-
encess to the «Fishery Conservation Zone» or «FCZ» should now be
taken to mean «exclusive economic lone» or EEZ» in accordance
with the 1986 amendments to the Act.!

The FCMA establishes a management scheme designed to regu-
late domestic and foreign fishing within the FCZ through develop-
ment of fishery management plans for the various fisheries that
require manaqement. The mechanism established to draft these
plans is the regional management Council, a unique creation of
the FCMA that is designed to represent federal, regional, state,
and local interests in the decision-making process. Eight re-
gional fishery management Councils were created to cover the
coastal regions of the United States. Each Council must conform
the provisions of its fishery management plans to seven national
standards aimed at effective conservation of fishery resources.
Each fishery management plan must, in addition, be approved by the
Secretary of Commerce.

One of the Council's most important tasks is to establish
the optimum yield {OY! for each fishery. The OY figure not only
sets the upper limit of allowed domestic harvest in that fishery,
but also it determines the deqree of foreign fishing allowed in
the FCZ  now EEZ!. By subtracting the estimated domestic harvest
from OY the Council arrives at the total allowable level af for-
eign fishing  TALFF! foi that fishery. The Secretaries of State
and Commerce then allocate the TALFF among foreign fishing ves-
sels.  The concept of optimum yield is treated more thoroughly in
Chapter Two.!

Because the United States was a party to 22 international
fisheries agreements at the time the FCMA was passed, Congress
directed the Secretary of State to review all existing agreements
and renegotiate those that were inconsistent with the FCMA. A
nation not a party to an existing agreement was required to nego-
tiate a governing international fishery agreement  GIFA! with the
United States if it wished to fish within the KEZ. That nation
was then required to apply to the State Department for a permit
for each vessel it wished to have participate in any fishery.

The eight regional management Councils, working in conjunc-
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tion with National Marine Fisheries Service, have made substan-
tial progress in implementing the FCMA. As of March 1, 1989
thirty-six fishery management plans and preliminary management
plans were in effect and seven others were in various stages af
preparation. As a result, fishing patterns off United States
coasts have changed drasatically since 1977, when the FCMh went
into effect . Foreign fishing has dropped and the screen of
toaal catch taken by United States fisharaen has increased.

Implementation of the FQQ has not been without problems,
however. The United States Comptroller General has identified as
problem areas the limited availability of biological and socioec-
onomicic data upon which to base fishery management plans; lim-
ited public involvement, understanding, and acceptance; the time-
consuming process involved in developing and approving a plan;jurisdictional yroblsas between state and +eral authoritias; and
the limited degree of long-range planning.

Difficulties should be expected in implementing any new stat-
utory scheme. Those listed above are not exhaustive, but they do
not detract from the significance of the FCMA as a resource man-
agement tool, for the FCKL is unique among domestic laws aimed at
conservation of a living resource. First, the regional management
Council blend of federal, state, and local representatives is not
found in any other United States regulatory scheme of national
scope. Second, regulation of fisheries has traditionally been the
exclusive province of the individual states, and historically the
resource conservation Laws of adjacent states have not been well
coordinated. Management of .fish stocks on a regional basis, mini-
mizing the effect of state bound aries, is now widely accepted as
essential to effective conservation of the fishery resource. Yet
the approach is not yet widespread in United States conservation
law. Thus, the FCKL still represents something of an anomaly in
the law of living resource management.

This Guidebook explains in detail the operation of the FCMA.
Chapter Two tells how the FCbR deals with foreign fishing within
the EKZ, and includes a discussion o f optimum yield and j o int
ventures. Chapter Three treats the composition and operation of
a regional management Council, with particular attention to the
Pacific, North Pacific, and Western Pacific Councils. Chapter Four
follows the creation and implementation of a typical fishery man-
agement plan. Chapter Five examines the operation of the Act's
enforcement mechanisms with respect both to foreign and domestic
fishermen.
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the American processors the time they needed to gear up and find
markets for the additional harvest. Now, joint venturing is being
phased out as American proctors have the ability to handle the
increased amounts of fish. To understand how the FCMA has
succeeded in this area, it is important to look at the congres-
sional purpose in enacting the Act.

Between 1938 and 1973 the quantity of fish harvested off the
United States tripled, increasing from approximately 4.4 billion
pounds to 11.8 billion pounds, while the landings of American
vessels remained virtually constant, increasing only from 4.3 to
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tween 1948 and 1975 tha United States concluded over 20
international fishing agreements in an effort conserve fish
stocks and protect the domestic fishing industry. These inter-
natianal conservatian efforts, hawever, generally proved ineffec-
tive in preventing further depletion of fish pooka or economic
deterioration of the American fishing industry.

Recognizing that a successful conclusion to the Third United
Nations Law of the Sea Conference was got imminent, Congress
responded to this deteriorating situatian by enacting the Fish-
ery Conservation and Management Act of 1976.

Tha desire to control the domestic impac r foreign' fishing
was part of the reason for enacting tha PCMA . Congress never-
theless recognized that it was neither practical nor desirable to
exclude all foreign fishing from the FCZ of the United States. At
the time of enactment, Congress felt that to exclude foreign fish-
ing +ally within th ~ 200-mile zone would violate international
law. Furthermore, Congress recognized that a prohibition of
all fareign fishing within 200 miles of the United States coast
might have severe consequences on the United States distant-water
shrimp and tuna fleets if prohibition should~suit in retaliatory
denial of access to foreign fishing grounds. Finally, Congress
acknowledged a moral obligation to permit foreign fishing within
the FCZ because of the important rqlp, of fish as a saurce of pro-
tein for many nations of the world.~

Congressional intent in enacting the FCMA was thus not to
exclude foreign fishing within the FCZ entirely, but rather to
limit bath domestic and foreign fishing to the optimum yield of
the resource. As Senator Warren Magnuson, a principal sponsor of
tha PCMA , state.d: ~~ phasis was on conservation and management,
not on em~ion.~ Like the Coasting and Pishing Act enacted
long ago, tha PCMA ~ , however, prohihit foreign fishing
wizhin state houndarias. As dguqussed later in this chapter,
the 1980 amendments to the FCN~ establish a mechanism for
accelerated phaseout of foreign fishing within the PCZ, indicat-
ing a changing perception af Congyrs regarding the proper role
of foreign fishing within the FCZ.

While foreign fishing was nat eliminated by enactment of the
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4.7 billion pounds. Xn 1973, foreign fishermen took nearly
seventygercent of the commercial fish harvest off United States
coasts. At the time of congressional debate on the Act, approx-
imately 16 important spies of fish off' the United States coast
were judged over-fished.~ While damestic fish harvests remained
relatively constant, the United States more than doubled. its con-
sumption of fish products. The increase in consumption was met by
imported fish products+much of which had been caught in United
States coastal waters. All of this had a negative impact not
only on the health of marine fishery stocks, but also on the
United States balance of trade and on the economic well-being of
the American fishing industry.



vance. To ensure that the foreign nation and its fishing fleet
may not claim immunity from legal action in United States courts,
the foreign nation and owners of the foreign fishing vessels must
maintain within ths Units~ates agents authorized to receive and
respond to legal process. The foreign nation must also assume
responsibility for gear loss or damage suffered by United States
fishe@n that was caused by the foreign nation's fishing ves-
sels. The foreign nation must also agree that its vessel
owners and operators will limit their annual harvest to a quantity
not to exceed that nation's allo ion of the total allowable
level of foreign fishing  TALFF!. Finally, the GIFA requires
the foreign nation to enforce all of the above conditions and
restrictions against its nationals, as well as any conditions and
restrictions that might ba appl~le to each individual vassal
pursuant to that vessel's permit.

Under the FCKL, the Department of State is responsible for
negotiatgng GIFAs with foreign countries that seek to tish within
the PCN.~ Once a GITA has bean negotiated a ignad, the Pres-
ident is required to submit it to congress . The agreement
takes effect 60 days after submission, unless disapproved by a
joint fisheg agreement resolution originating in either House
af Congress, Although the FCNA does not expressly provide for
an acceleration process, Congress has in the past made GIFAs
effective prior to the end of the 60&ay period by taking affjpa-
tive action to that effect in the form of a joint resolution.

Zt should be noted, however, that the FCMA's provision for
legislative veto of GIFAs is now constitutionally suspect. Re-
cently the Supreme Court declared unconstitutional certain provi-
sions of the Aliens and Nationality Act, which authorised Congress
to in date, by resolution, an action of tha executive
branch. The scope of this holding has not yat bean estab-
lished, but the continued viability of the FCMAPs legislative veto
provision appears in doubt.

The FCMA states that it is the «sense of Congress» that GZFAs
«include a binding commitment, on the part of such foreign nation
and its Hshing vessels,» to ggqaply with the specified conditions
and restrictions of the Act.~ The use of the term «sense of
Congress suggests Congress' recognition that the formation and
control of international fishery agreements does not lie clearly
within its constitutional power. This uncertainty is a conse-
quence of unsettled application of the separation of powers doc-
trine in the field af foreign affairs.

Treaties are the only form of international agreement for
which the Constitution specifically provides. Article II,
Section 2 of the Constitution requires that treaties be negoti-
ated by the executive branch of the federal government and rati-
fied b~the President with the advice and consent of the
Senate. GIFAs ara owavar not «,treaties,« but rather are
executive agreements.« The process for adoption of GIPAs
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therefore differs in several ways from that required by the Con-
stitution for the adoption of ties. First, Congress has
imposed conditions and guideline that must +included in the
agreements negotiated by the Secretary of State. The President
and the State Department are thus purportedly constrained in their
ability to consider other aspects of foreign policy to the detri-
ment of the Act's goals of conservation and management of the
fishery resources. Another way the provisions of the FCMA differ
from constitutional requirements for treaties i ~ that the olyAS
ara subject the approval of both houses or Compress, not just
the Senate. Conomess is there f ora mora actively inv~vd in
the negotiation process of GZFAs than it is with treaties.

The FCMA also contains a further restraint on the ability of
the State Department to negotiate OZFAs with nations seeking to
qualify for fishing in the FCZ. As an incentive for foreign gov-
ernments to conclude agreements that ensure access to foreign
fishing zones for United States distant-water fishing fleets, the
Act provides that foreign fishing will not be authorised for ves-
sels of any nation unless that nation extends substantially the
same f ishing privileges to vessels of the Unite+ +tates as the
United States extends to foreign fishing vessels.~ The effect
of this reciprocity provision may actually be slight, because
nations seeking to fish in the United States FCZ often do not have
fisherIg� resources desired by the United States distant- water
fleet.-~

As of April .1989, GZFAs are in force with the European Eco-
nomic Ccnwarunity  France, Federal Republic of Germany, Ireland,
Italy, Portugal, Spain!, ~pan, China, Poland, Republic of Korea,
Iceland, and the U.S.S.R.~

Mexico signed a Gaverning International Fishery Agreement on
August 26, 1977, but decided to terminate the agreement on June
29, 1980. One of the major reasons for the decision of the Mexi-
can Government to terminate the GZFA was the faiLure of its sqg~4
fishery to receive allocations of squid from the United States.~

The agreement with the Zuropean Zconomic Community  EZC! has
presented certain special problems, because not all of the EEC
members have traditionally fished off United States coasts. How-
ever, the Community as a whole adopted a common fishery policy
and at the same time established its 200-mile Conservation and
Management Zone. An agreement with the EZC as a whole was there-
fore unavoidable. While the agreement theoreticaLLy applies to
all members of the ZZC, priority fishing rights have been granted
to those of+ ~ members who have fished in United states waters
in the past.
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Fisheries Managers:
Regional Fishery Management

Councils and the States
CEDE'I'ZR 5

* The area covered by the FCZ has been redesignated as the
exclusive economic zone  EEZ!. See Chapter One.
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When the idea of a law to establish a Fishery Conservation
Zone  FCZ! * began to take shape, its sponsors confronted a unique
problem: how to establish a management system that has the benefit
of federal financial and manpower resources, the force of federal
law, and sensitivity to special local and regional needs. For the
new attempt at comprehensive management to succeed, it had to earn
the respect and cooperation of the people most. directly involved

the fishermen. Zn addition, any successful management scheme
had to be applied to a variety of different and biologically com-
plex fisheries. The interests of consumers and the general public
also needed to be considered. When the Hagnuson Fishery Conserva-
tion and Management Act  'FCNA! was passed in 1976, its authors
envisioned the solution to these problems jp the creation of the
regional Fishery Management Council system.



The provision of the FCMA that, created the regional Councils
divided up United States coastal waters in the FCZ according to
several criteria. These included patterns of domestic commercial
fishing, the range of some fish stocks, administrative conve-
nience, and pre-existing political boundaries. The Act created
eight ocean regions, each managed by one of the eight regional
Councile in cooperation with administrative agencies of the fed-
eral government. The regional Councils are comprised largely of
representatives fram local communities in states adjacent to the
ocean region. In this way the FCMA attempts to place management,
rssyonslhlllty P ths hands of those who host know the local and
regional needs.

The regional Councils and their constituent states are as
follows:

Maine
New Hampshire
Massachusetts
Rhode Island
Connecticut

New York

New Jersey
Delaware

Pennsylvania
Maryland
Virginia

North Carolina
South Carolina
Qeorgia
Florida

Virgin Islands
Commonwealth o f

Puerto Rico

Washington
Idaho

Oregon
California

Texas
Louisiana
Mississippi
Alabama
Florida

44
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The regional system is an imaginative combination of local
and federal expertise. Designed to consider the social and eco-
nomic needs of fishermen and fishing communities, the biological
needs of each species under consideration, and the national and
international interests of fishery product consumers, regional
Fishery Management, Councils are a creative solution to a complex
national fisheries management problem.



Hawaii
American Samoa
Guam

Commonwealth of the

Northern Mariana Islands

Alaska

Washington
Oregon

Of special interest, in this Guidebook are the Pacific, the North
Pacific, and the Western Pacific Fishery Management Councils-
 PFMC, NPFMC, and WPFMC respectively!.

Candidates for voting membership are placed on a list by the
governors of their state. To the extent practicable, the gover-
nors ought to consult with commercial and recreational fishing
interests. The governors then submit the lists of qualified in-
dividuals  not fewer than three for each council vacancy! to the
Secretary of Commerce, who makes the selection. The Secretary is
required to choose at least one member from each state in the
region, but may determine that any nominated individual is not
qualified and may ask the ayyroyriga governor for additional
!uStifiCatian Or far a reviSed liat. A member Of any Council
may be removed for cause~ by a two-thirds vote of the voting
members of the Council and subsequent action of the Secretary. A
Council recommendgpion aust he in writing and must set forth rea-
sons for removal.

The PFMC is by law made up of thirteen voting members. Eight
of the voting members are chosen from a list of local individuals
knowledgeable or experienced with regard to the management, con-
servation, or recreational or commercial harvest of the fishery
resources off Washington, Oregon, and California. The other five
voting members of the PFMC are specified by law. They are the
principal state official with marine fishery management respon-
sibility and expertise in .each of the four constituent states, and
the regional Director of the N+ponal Marine Fisheries Service
 NMFS! for the geographical area.~

The WPFMC has thirteen voting members, eight of whom are
Secretarial appointees.  Four of the Secretarial appointees are
obligatory members of the Council, one from each state or
territory.! Four other members are the principal state or
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The NPFMC has eleven voting members, seven of whom are
appointed by the Secretary of Commerce in the manner described
above. Of these seven, five must be from Alaska and two from
washington. The remaining four members are: the principal state
officials with marine fishery management responsibility and exper-
tise fram Oregon Washington, and Alaska; and the Director of the
NMFS for Alaska.



territorial of fi cial with marina f ishery management respons ibil-
ity, and the last is the regional Director of NMFS. All other
United States possessions or protectorateq in the Pacific are
placed within the WPFNC's area of authority.
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In addition to voting membership, each Council has a speci-
fied number of non-voting members who provide additional expertise
and coordination when Council decisions affect other state or
federal agencies. Non-voting members designated by the FCMA are:
�! the regional Director for tha area concerned of the United
States Fish and Wildlife Service, or his or her designee; �! the
Commander of the Coast Guard District for the area concerned, or
his or her designee; �! the Director of tha Marine Fisheries
Commission for the area concerned  if any!, or his or her desig-
nee; ay/ �! a representative of the United States Department of
State.~ A special provision of the FCMA creates an additional
non-voting position on+la ppMC to ba filled by an appointee of
the Governor of Alaska.

The current members of the PFMC, NPFMC and WPFMC are listed
in Appendix A at the end of this Chapter.

III.

Each Council has primary responsibility for @paging its
region's offshore fisheries that require management. Even so,
management is designed to be a cooperative effort between the
Councils and the Secretary af Commerce. The role of the Secretary
will be described in greater detail in the next chapter.

The management of a fishery is normally initiated by the
creation of a Fishery Management Plan  FMP!. It is a Council's
responsibility to identify the fisheries in its jurisdiction that
need management, and to gather the best information available on
the population biology of the stoc d the social and economic
characteristics of those fisharias , shan tha necessary infor-
mation is obtained, the Council determines tha »optimum yield» for
the fishery in question, the extent of domestic harvesting and
processing capacity, and any surplus that may be made available to
foreign fishermen and processors. The Council must also take
extensive public testimony so that all interested persons have an
opportunity to be heard during the development of an FMP. The
Council may conduct hearings outside of its area of responsibil-
ity, with the consent of the Council of primary jurisdiction, to
tha extent that the fish in the fishery concerned migrate into,
or occur in, that ar~ pr if the matters being heard affect fish-
ermen of that area. ~ All meetings of a Council and its sub-
sidiary bodies must be open to the public, unless only internal
matters ara discussed. Timely public notice must be given, min-
utes mu ~ kept, and opportunity provided for oral or written
comment. Tha above raguirements dygpt apply in situations
where the Council declares an emergency.

This procedure results in the FMP, which includes any regula-
tory measures that the Council decides is necessary for conserva-
tion and management of the fish stocks under consideration. A
completed FMP is forwarded to the Secretary of Commerce for re-
view- Zf the Secretary finds that tha FMP is consistent .with
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information on how to contact the administrative staffs of the
PFMC, NPFMC, and WPFMC, see Appendix A.

The Department of Commerce bears the cost of maintaini~g the
regional Councils. Only the voting members of a Council and the
administrative staff are paid directly for their services. Others
� for example, non-voting Council members, legal counsel provided
by NOAA, and members of SSCs associated with universities
receive compensation from their regular employers while on
Council-related business. Still others, such as some panel mem-
bers, may work without any salary at all. The federal government,
however, reimburses all Council members, SSC and panel members,
and staff for actual expenses  such as travel and hotel accommoda-
tions! incurred on Council business.

X.

The FCKL allocates fisheries management jurisdiction between
the states and the Federal government. As explained in Chapter
1, the FCMA created a 197 mile wide FCZ, beginning three miles
from the coastline. The federal management authority in the FCZ
is exercised through the regional council system.

The Constitution of the United States gives ~q federal gov-
ernment the power to regulate interstate commerce.~ It has been
recognized since 1891 that fishing is properly considered an
activity of~terstate commerce, and as such is subject to federal
regulation. In the absence of ++eral regulation, states were
free to regulate marine fisheries.

States have traditionally exercised exclusive fishery manage-
ment within their boundaries � in internal waters and in the
three mile «territorial sea. However, the territorial sea was
recently expanded to twelve nautical miles. +jS expansion was
not intended to extend state law jurisdiction.~ In the past,
states also exercised some authority beyond three miles, ~ but
tne states could directly r~te only its own citizens and ves-
sels licensed by the state. They could indir~4y regulate
fishing beyond three miles by means of landing laws.~ A typical
landing law prohibits possession of fish under minimum size within
the state's boundaries.

During the early 1970's some states  including Alaska and
Oregon!, claimed extended fishery jurisdiction beyond three
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The Councils may also call on the services of federal employ-
ees from other agencies. For example, the Councils often need
legal advice, which may be provided by National Oceanic and
Atmospheric Administration  NOAA! staff attorneys. NMFS may also
provide technical assistance and information.



Under the Constitution's Supremacy Clause, state laws
cannot be applied vhen they are in conflict vith federal law.
Sometimes this conflict is obvious. Mare often than not, lawyers
vill argue that the state law is not «preempted because it does
not cong,ct with tha lew or tha sthene cf axclcsive rederal regc
lation. This can be termed the «conflict» element of preemp-
tion. Another element is the extent af preemption intended by
Congress vhen it passed the FCN.

Under normal circumstances, the FCMA makes no claim to pre-
empt the power of the states, nor does it give the states any
additional powers. The FCKL provides that «nothing in this chap-
ter shall be constxoad es extending or dininishing the ~isdic-
tion or authority of any State vithin its boundaries. How-
ever, a regional Council  or the Secretary of Commerce! may manage
a fishery in state vaters vhen both of the following conditions
are fulfilled:

�! Alen an FNP is in place for a fishery that occurs
predominately in the FCZ and

�! A state has taken or failed to take an action that
will substantially dversely affect the imple-
mentation of the FMP.

In such a situation and under strict procedural safeguards,~
the Secretary of Commerce may preempt stagy, management within
three miles, but not in «internal waters.~ Internal waters
include those vaters landward of the boundary from vhich the ter-
ritorial s~is measured; that is, internal bays, rivers, streams
and lakes. This preeyygion must cease if the reasons for pre-
empting no longer exist.~

Confusion arises vith this provision, section 1856 a!, of
the PCS:

No state may directly or indirectly regulate any fish-
ing vhich is engaged in by any fishing vessel outside
its boundaries, unless ygqh vessel is registered under
the laws of such State.«~

By enacting this provision, Congress did not intend to totally
preempt traditional state jurisdiction. On its face, the FCMA
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miles. These states enacted laws and adopted regulations purpos-
ing to control fishing as far as two-hundred miles from share.
This direct regulation disregarded a fisherman's citizenship and
the vessel's licensing, and was a dramatic expansion of state
authority. The FCMA was in part a response to this trend, domes-
tically and internationally, and it altered the federal/state
relationship. The question is, to what extent has it been
changed?



lost to natural predators. A state rule that restricts fishing
to larger shrimp would defeat the purpose of the federal rule. On
the other hand, suppose that a federal rule permits only a limited
harvest of small shrimp in order to protect the growth and repro-
duction of the fishery. Then, arguably, a state regulation that
imposes even lower quotas does not conflict with the purpose of
the federal rule. Even though the particulars may differ, the
end is better served.

Many legal issues pertaining to federal/state relationships
rasain unresolved, and will ba answered by a~quent practice,
clarifying legislation or court interpretation. The law is in
a state of flux and is subject to rapid change, especially in
light of the rggpt extension of the territorial sea to twelve
nautical miles. The following presents a summary of the law
of fishery jurisdiction as it stands in early 1989 '

Within the PCZ, federal authority is dominant. State regula-
tion is allaared @gag when: �! there is no conflict with any
federal statute, yhp or regulation; and �! the vessels affected
are registered under the law of the state; and �! tha stye can
sufficiently justify its regulation of fishing in the pCZ; and
�! the state regulation neither discriminates against@on-
residents nor places an undue burden on interstate commerce.
Within three miles, state jurisdiction and authority is preserved
except under the conditions specified in section 1856 b! of the
PCS  the agency preemption section!. Accordingly, state regula-
tion vill be preempted only when: �! there is an approved FMP
governing the fishery in question: and �! the fishery is located
predominately in the PCZl and �! the state regulation substan-
tially and adversely interferes with implementation of the FNP.

The Coastal Zone Management Act of 1972  CZMA! presents
related jurisdictional problems between the states and the federal
government. The problems under the CZMA are conceptually the
opposite of those under the preemption doctrine. Section
307 c!�! of the CZMA requires that every federal agency conduct-
ing or supporting activities directly affecting the coastal zone
shall to the eaxiauu extent practicable, [ba] consi@nt with
approved state [coastal zone] management programs. Some
states have asserted that this provision requires regional Coun-
cils+ act consistently with state fishing laws in drawing up an
PMP.

The statutory language raises three important questions
regarding the interaction between the PCMA and the CZNA: �! Da
FMPs «directly affect« the coastal zone? �! What are the legal
requirements of «consistent to the maximum extent practicable?
�! Who determines what is consistent? Each of these questions
is discussed in turn.
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The National Oceanic and Atmospheric Administration adminis-
ters both the FCMA and the CZMA. Zn 1982 NOAA Administrator John
Byrne suggested that FMPs »directly affect» the coastal zone when
the fishery resource to be managed by the FMP [also] is found in

state waters, the fish caught under the FMP are landed in the
state, and they are other effects on the natural resources of the
coastal zone.

The second major consistency issue is deciding when an FMP
is consistent «to the maximum extent pryggicable» with a state' s
Coastal Zone Management Profgzam  CZMP!.~ The statute does not
define this phrase; therefore, it will be defined by federal
agencies, state law, and when the issue is litigated, by the
courts'

NOAA's CZMA regulations only require consistency with the
~ nforceab+ mandatory policies of tha [saaaa coastal] management
program. Provisions that are in the nature of recommendations
or goals only need to be given adequate consideration. Usually,
CZMPs contain general statements about fishery management, if they
mention it at all. Only a few CZMPs contain detailed provisions
or specific policies. Consequently, it is often a simple matter
for NOAA and the regional Councils to give a CZMP adequate con-
sideration, and to demonstrate that the FMP furthers the state' s
policies.

Some states, however, utilize a network» approach to coastal
zone management that relies heavily on existing coastal-
related regulations { including fishing regulations! and specific
policy statements and incorporates both into the CZMP. Zt is
sometimes difficult to determine which laws have been incorpo-
rated into the CZMP and consequently which laws should be con-
sidered in making a consistency review of an FMP. Morsover,
there is little guidance to be found within either the FCMA or
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Byrne's suggestion that FMPs might directly affect the
coastal zone must be evaluated, however, in light of the recQ
Supreme Court decision in
Zn re&ming to extend the CZKL section 307{c!�! consistency
requirements to cover Outer Continental Shelf  OCS! lease sales,
the Court considered the legislative history of the CZMA and noted
that «every time it faced the issoa in debahe, Congress deliber-
ately and systematically insisted that no ya of hha Ctmh was to
~ stand beyond tha 3-mila territorial limit. ynrtharmoret,he
Court construed the directly affecting language narrowly, f ind-
ing that it was aimed  solely] at activities conducted by federal
agencies on federal lands physically situated in the coastal z~
but excluded from the zone as formally defined by the Act.
Although the Court's opinion is expressly limited to federal
activities associated with an OCS oil and gas lease sale, it
nevertheless seems to suggest that under certain circumstances
FMPs will not »directly affect the coastal zone so as to tiger
the consistency provisions of secti.on 307 c! �! of the CZMA.



CZMA implementing regulations to aid in a determination of how
consistency requirements are to be met.

Implementing regulations do, however, suggest that the con-
sistency requirement was intended to be a significant limitation
on agency discretion. One effect has been to compel federal
agencies ~whenever legally permissible, to consider state
[coastal] managegpt programs as supplemental requirements to be
adhered to

As a result of the decision in V ~

~ fPj 1tency standards found in its regulations. In addition, legis-
lation has been introdu@ in both houses of Congress seeking to
amend section 301 c! �! .

Although neither the CZMA nor the PCMA is explicit regarding
who determines whether federal action is consistent with the state
progran, such authoritY has been ~ to reside in the executive
branch of the f ederal government. That is, the appropriate
federal agency will determine whether its actjp is consistent
with a state's CZMP, subject to judicial review.

Even so, careful attention to proper procedure by the
regional Councils may not be enough. Final decisions on pending
cases, a clearer articulation of regulations by NOAA, and perhaps
even a statutory amendment may be necessary to achieve a workable
application af the overlapping provisions of the FCMA and CZMA.
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The interaction between FMPs promulgated by the regional
Councils under the provisions af the FCMA, and state fishing laws
and regulations incorporated in state coastal zone management
programs under the provisions of the CZMA has been a source of
debate for several years. Important questions have arisen con-
cerning the application of consistency requirements in section
30'7 c!�! of the CZMA to FMPs. The full implications of the con-
sistency requirements remain to be worked out. The regional Coun-
cils can facilitate a clearer understanding of the requirements by
developing an adequate record of their consistency determinations
and by making logical decisions supported by that record. In
order for a consistency determination to survive judicial review,
Councils should clearly state the statutory basis for determining
that an FMP either is, or is not, consistent with state law and
regulations. In addition, a Council must be specific in explain-
ing its decisions on the relationship between federal and state
law.



APPKNbiX A

Pishery Management Council Personnel
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411 W. Fourth Avenue, Suite 2D
Anchorage, Alaska 99510
Mailing Address: P.O. Box 103136
Anchorage, Alaska 99510
Telephone:  907! 274-4563

FTS 27 1-4 064

 As of March 1989!

Executive Director...............................Clarence Pautzke

Deputy Director.......................................Steve Davis

Fishery Biologist...,,................................Bill Wilson

Economist........................................Richard Tremaine

Economist............,.............................Terrence Smith

Executive Secretary............... ~ . ~ ............... ~ .Helen Allen

Bookkeeper/Secretary..................................Gail Peeler

Secretary...........................................Peggy Kircher

Craig O'Conner, NOAA General Counsel,
Alaska Region

P. 0 Box 21109
Juneau, AK 99802
Telephone:  907! 586-7414
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Administrative Officer............................Judy Willoughby



 As of March 1, 1989!

M>XBQQ5 Robert D
Fi.shing Vessel Owners' Assn.
Fishermen's Terminal
Building C-3, Room 232
Seattle, WA, 98119
�06! 284-4120

Joseph R.
Washington Dept. of Fisheries
115 Gen. Administration Bldg.
Olympia, WA, 98501
�06! 753-6623

Mark Pedersen, Alternate

Olktaaea
Alaska Dep't of Fish R Game
P.O. Box 3-2000
Juneau, AK 99802
 907! 465-4100
Ken Parker, Alternate

Z~g, Randy
Oregon Dept. of Fish 4 Wildlife
P.O. Box 59

Portland, OR 97207
�03! 229-5551
Robert Mace, Alternate

+ZQQQ, Robert
Office of Fisheries Affairs
Bureau of Oceans fi Znternat'l,

Environmental 4 Scientific
Af fairs

Department of State
washington, D.c. 20520
�02! 647-2009
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Larry
Pacific Associates
10202 Heron
Juneau, AK 99801
 907! 586-3107

g, Oscar
All Alaska Seafood Co.
Box 1728
Kodiak, AK 99615
 907! 486-3694

~Non Voting Member

/gal~, Tony
1146 ~S Street
Anchorage, AK 99501
 907! 2'79-6336

g~~, Henry
Bering Sea Fishermen's Ass'n
725 Christensen Drive
Anchorage, AK 99501
 907! 279-6519

+!~g, Edward, Jr.  RADM!
Seventeenth Coast Guard Dist.
P.O. Box 3-5000

Juneau, AK 99802
 901! 586-7347
Capt. George White, Alternate

pggggg, Steve
National Marine Fisheries Serv.
P.O. Box 21668
Juneau, AK 99802
 907! 586-7221
James Brooks, Alternate

gg~~!Q, John, Chairman
c/o NW f Alaska Fisheries Ctr.
7600 Sand Point Way N.E.,
Bldg. 4, Bin C15700
Seattle, WA 98115
�06! 526-4000

'EKEJZL "
U.S. Fish 4 Wildlife Service
1011 E. Tudor Road
Anchorage, AK 99503
 907! 786 3543
Jon M. Nelson, Alternate

Pacific Marine Fisheries Comm'n
2000 S.W. 1st Ave., Suite 1/0
Portland, OR 97201-5346
�03! 294-7025
Dave Hansen, Alternate

~+gg, John R., Jr. Vice-Chr.
P.O. Box 863

Petersburg, AK 99833
 907! 772-4754
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 As of December 21, 1988!

hRQg, Dr. William
NW 4 Alaska Fisheries Center
7600 Sand Point Way N.E.
Bldg. 4, BIN C15700
Seattle, WA 98115
�06! 526-4000
Dr. Jim Balsiger, Alternate

3KQ5, Dr. Donald E.
College of Ocean 4 Fishery

Sciences
Univ. of Washington HN-15
Henderson Hall 560
Seattle, WA 98195
�06! 543-4276

Dr. William
Znt'1 Pacific Halibut Comm'n
P.O. Box 95009, University Sta.
Seattle, WA 98145-2209
�06! 634-3.838

g!gag+, Dr. Douglas  Vice-Chz.!
Alaska Dep't of Fish 8 Game
P.O. Box 3 2000
Juneau, AK 99802
 907! 465-4210
Phil Righy, Alternate

gggQ, Larry
Or. Dep't of Pish 6 Wildlife
53 Portway Street
Astoria, OR 97103
�03! 325-2462
Jack Robinson, Alternate

5'~, Richard  Chairman!
NW 4 Alaska Pisheries Center
7600 Sand Point Way N.E.
Bldg 4, BZN 15700
Seattle, WA 98115
�06! 526-4172
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Qggg,, Dr. John J.
P.O. Box 83570
Fairbanks, AK 99708
 907! 479-2671

Terrance II

Juneau Ctr. for Ocean Sciences
University of Alaska, Juneau
11120 Glacier Highway
Juneau, AK 99801
 907! 789-4539

BQSRHERI.
2710 Firwood Lane, 8202
Mt. Vernon, WA 98273
�06! 428-1892

QQQQJ9$, Dana
Alaska Dept. of Fish t Game
211 Mission Road
Kodiak, AK 99615
 907! 486-4791
Gordon Kruse, Alternate

Jack

Washington Dept. of Fisheries
7600 Sand Point Way N.E.,
Bldg. 4, Bin C15700
Seattle, WA 98115
�06! 545-6593
Dennis Austin, Alternate
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 As of January

~~gg   Arne
Ocean Viking Fisheries
339 Northwest 201st Place
Seattle, WA 98177
�06! 546 2116

Alvin
Alaska Draggers' Ass'n
P.O. Box 991
Kodiak, AK 99615
 907! 486 3910

CHXXHQQQ, Phil
Arctic Alaska Pisheries Corp.
4250 24th Avenue West
P.O. Box 79021
Seattle, WA 98199
�06! 282-3445

Paul
13718 Meridian Place West
Zverett, WA 98204
�06! 742-1662

gf},'gggQ[, Paul
southwest Municipal conference
1007 N. 3rd Avenue, Suite 201
Anchorage, AK 99501
 907! 274 7555

W. David
Box 771
Port Townaend, WA 98368
�06! 548 9355

@~gg, Echri.n
P.O. Box 78.1
Petersburg, AK 99833
 907! 772-4717

@~Egg, John
Wards Cove Packing Co.
BB Z. Hamlin Street
P.O. Box C-5030
Seattle, WA 98105-0030
�06! 323-3200

4/89
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gP+gg, Ronald E.
Alaska Longline Fishermen s
Ass'n

98 Eberhardk Drive
S itka, AK 99835
 907! 747-3400

M E. Pete

9229 Emily Way
Juneau, AK 99801
 907! 789-3316

3JgQgg, Richard B.
Pacific Seafood Processors
P.O. Box 1625
Juneau, AK 99802
 907! 586-6366

+I Nancy R., Chair
saltwater Zncoryorated
804 «P» Street, y7
Anchorage, AK 99501
 907! 276-32'41

~g~, Daniel J.
P.O. Box 148
Naknek, AK 99633
 907! 246-4470

Ron
Alaska Crab Coalition
10221 Belgrove Ct. N.W.
Seattle, WA 98117
�06! 783-5633

Steve

Xemp Pacific Fisheries, Znc.
P.O. Box 70647
Seattle, WA 98107-0647
�06! 283-6808

Harold
Box 267
Bethel, Alaska 99559
 907! 543-3409

~Wgg!~~, Dave
Alaska Fresh Seafood Lnc.
105 Marine Way
Kodiak, AK 99615
 907! 486-5749

60
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Qgggg@J, John, Vice-Chr.
Icicle Seafoods
Box 1715

Seward, AK 99664
 907! 224-3381

XERIC, Lyle
H.C. 63, Box 117
Newport, Oregon 97365
�03! 265-5040

~gag~+, Senator Fred
In session:

Alaska State Logislatlxre
State Capitol
Pouch V, MS 3100
Juneau, AK 99811
 907! 465-3473

Out of Session:
P.O. Box 405
Kodiak, AK 99615
 907! 486-5259
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Metro Center, Suite 420
2000 S.W. First Avenue
Portland, Oregon 97201
Telephone: �03! 221-6352

FTS 423-6352

MMK
 As of March 1989!

Executive Director.................................. Lavrence D. Six

Administrative Officer.............................Gerald L. Fisher

Staff Officer  Marine!...............................James W. Glock

Staff Officer  Salmon!.................................John C. Coon

Staff Officer  Economist!............................James L. Seger

Executive Secretary................................Judith A. Meyers

Secretary.................................. Michel le M. Perry-Sailer

Secretary-Bookkeeper...............................Renee C. Barrett

Douglas Ancona, NOAA General Counsel,
National Marine Fisheries Service
7600 Sand Point Way N.Z.
BIN C15700
Seattle, WA 98115
Telephone: �06! 526-6075

FTS 392 6075

4/89
62



Qh~q

Cont'd.

4/89 63

+Qggggg, Philip
P.O. Bax 696

Westport, WA 98595
�06! 268-9285

]ggf, Joseph, Director
Washington Dept. of Fisheries
115 Gen. Administratian Bldg.
Olympia, WA 98504
�06! 753-6623

Designee: Bob Turner
�06! 753-6627
2nd Designee: Judy Merchant
�06! 753-6588

Alaska Dep't of Fish I Game
P.O. Bax 3-2000

Juneau, AK 99802
 907! 465-4100

Designee: Laird Jones
 907! 465-4100
2nd Designee: Fred Gaffney
 907! 465 4270

ROBBZNS

Coast Guard Pacific Area
Coast Guard Zsland
Alameda, CA 94501
�15! 437 3 196 I FTS 536 3 196
Contact person: Lt. Cmdr.
Michael Shidle, FTS 536-3103
Contact person: Capt. L.N.
Schovengerdt, Jr., FTS 536-3810

Designees:
Rear Adm. Kramak
13th Coast Guard District
Federal Building
915 � Second Avenue
Seattle, WA 98104
�06! 442 5018 FTS 399 5078

Rear Adm. Kime
11th Coast Guard District
400 Oceanqate
Lang Beach, CA 90822
�13! 590-2211

*Nan Vatinq Members

Jerry M.
Zdaho Fish f Game Dep't
600 S. Walnut, P.O. Bax 25
Boise, ZD 83707
�08! 334-3771 FTS 554-3771

Designee: Dexter Pitman
�08! 334 3791

QhkQQ5, David
P.O ~ Box 46

Mass Landing, CA 95039
�08! 726-3.478

George Joe
Otter Trawl Commission
250 - 36th Street
Astoria, OR 97103
�03! 325-3384

g, Randy
Oregon Dep't of Fish & Wildlife
P.O. Box 59
506 S.W- Mill Street
Portland, OR 97201
�03! 229-5406

Designee: Dr. Harry Wagner
�03! 229-5440

Robert  Chairman!
Cal. Dep't of Fish 5 Game
1416 Ninth Street
Sacramento, CA 95814
 916! 445 5250

Designee: Mel Odemar
 916! 445-4088

*gggQ, Bab
Office of Oceans f Fisheries

Affairs
U.S. Dep't of State, Room 5806
Washington, D.C. 20520
FTS 647-3941

ZEIJEEK
Nat'l Marine Fisheries Service
300 S. Ferry Street
Terminal Island, CA 90131
�13! 514-6196 FTS 795-6196
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Jim

Quinault Indian Nation
P.O. Box 189
Taholah, WA 98587
�06! 276-8211

la!a?SL
Nat'l Marine Fisheries Service
7600 Sand Point Way, NK
SIN C15700
Seattle, WA 98115
�06! 526 6150 FTS 392-6150

Designee: Dr. Thomas K. Kruse
FTS 392-6154

Qggggg, Richard  Vice-Chr.!
3075 Tiyyarary Lane
Zdaho Falls, ZD 83404
�08! 523-6241

«Qgg+, William
U.S. Fish and Wildlife Service
Lloyd 500 Building, Suite 1692
Portland, OR 97232
�03!, 230 5967

~gg~, Jerry
Eureka Fisheries
P.O. Box 117
Fields Landing, CA 95537
�07! 443 1673

~ggg, Roger
P.O. Box 40
Sausalito, CA 94966
�15! 348 2107

SIRSRDSR
Pacific Marino Fisheries Comm'n
Metro Center, Suite 170
2000 S.W. First Avenue
Portland, OR 97201
�03! 294-7025

Designee: Russell Porter

Frank
Automotive and Marine Services
50 N.W. 20th Avenue
Portland, OR 97209
�03! 228-6607

*Non Votinq Members
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RgggXX, Dr. 2zadore
Southwest Fisheries Center
Nat'l Marine Fisheries Serv.
P.O. Box 271

La Jolla, CA 92038
�19! 546-7067 FTS 893-7067

Alternate: Alee MacCall
�15! 435-3149

]K52ZXX. Ray
Washington Dep't of Fisheries
7600 Sand Point Way, N.E.
BIN CL5700

Seattle, WA 98155
�06! 545-6508

RBQM, Dr. Peter H.
15605 - 34th Avenue N.Z.
Seattle, WA 98155
�06! 365-3067

gggg~c, Dr. Robert
Fisheries Research Institute
University of' Washington
School of Fisheries WH-10
Seattle, WA 98195
�06! 543-4650

Qglg~, John
Cal. Dep't of Fish 0 Game
411 Burgess Drive
Menlo Park, CA 94025
�15! 326-2953

JQQQQf, Dr. David
Dep't of Fisheries
Humboldt State University
Arcata, CA 95521
�07! 826-3953

Hg2233g, Dr. Daniel D.
Nat'l Marine Fisheries Serv.
P.O. Box 271
La Jolla, CA 92038
�19! 546-7114 FTS 893-7114

~]gggg, Dr. Peter
Research Laboratory
Or. Dep't of Fish 4 Wildlife
Marine Science Drive, Bldg. 3
Newport, OR 97365
�03! 867-4741

Dr. Mare L.

Institute for Marine Studies
U. of Washington, HF-05
Seattle, WA 98195
�06! 543-0113

gQ~gf, Dr. Ellen
Coll. of Ocean 4 Fish. Sciences
School of Fisheries WH-10
University of Washington
Seattle, WA 98195
�06! 543-1513

Dexter R.
Idaho Dept. of Fish 0 Game
P.O. Box 25, 600 S. Walnut St.
Boise, L'D 83707
�08! 334-3791

Alternate: Steve Yundt

~Jgg~g, Dr. Gary
Nat'1 Marine Fisheries Service
RACE Division F/NWCL
7600 Sand Point Way, NE
Bin C15700, Bldg. 4
Seattle, WA 98115
�06! 526-4170 FTS 392-4170

Richard
2400 Sunrise Lane
Crescent City, CA 95531
�07! 464-1150
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ggppggT, Dr. Daniel D.
Nat'1 Marine Pisheries Serv.
P.O. Bor 271

La Jolla, CA 92038
�19! 546-7114 FTS 893-7114

ILXIMCV .
Calif. Dep't oi Pish 4 Game
330 Qalden Shore, Suite 50
Lonq Beach, CA 90802
�13! 590 5186

gggfgg, Dr. Richard  Co-Chr. !
Nat'l Marine Fisheries Serv.
NW 4 Alaska Fisheries Center
7600 Sand Point Nay, N.Z.
Bin C15700, Bldg. 4
Seattle, NA 98115
�06! 526 6525 PTS 392-6525
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~gQgQ, Frank
 Wetfish Fisherman!

Fishermen's Cooperative Ass'n
Berth 73

Fisherman's Wharf
San Pedro, CA 90731
�13! 832-5377

~KlK, Nicholas
 Processor!

Star-Kist Foods, Inc.
180 East Ocean Boulevard

Long Beach, CA 90802
�13! 590 3574

EIZHKQL
 Sport Fisherman!

Ocean Associates
P.O. Box 127887

San Diego, CA 92112
�19! 272 3154

William A.
 Charter Boat Operator!

Sportfishing Association of
California

5580 ED Second St , Suite 203
Long Beach, CA 90803
�13! 438-4677

3Q,'~, John J.
 Labor!

Fishermen and Allied Workers
Union, ZLWU Local 433
150 W. 7th Street, Suite 105
San Pedro, CA 90731
�13! 833-1391

~ED, Dr. Dorothy  Chr.!
 Air 6 Water Quality!

2361 Hill Drive
Los Angeles, CA 90041
�13! 743-2053

Bruce C.

 Dealer!
The Stuart Company
990 Terminal Way
San Carlos, CA 94070
�15! 592-5860

ggg~, Nike
 Offshore Fisherman!

1020 Via La Paz
San Pedro, CA 90732

~gpss+, William J.
 Bait Hauler!

D.B.A. «Foxy Wop»
7890 R. Spring Street, 11-F
Long Beach, CA 90815
�13! 430-9871
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gg@~, Robert
Oregon Dep't of Fish 4

Wildlife
Marine Science Dr., Bldg. 3
Newport, OR 97365
�03! 867-4741

j~gg, Francis  Chris!
Marine Resources Region
California Dep't of Fish 4

Game

411 Burgess Drive
Menlo Park, CA 94025
�15! 326 0324

XHZIIMER
National Marine Fisheries Serv.
Tiburon Laboratory
Southwest Fisheries Center
3150 Paradise Drive
Tihuron, CA 94920
�15! 556-0565 FTS 556-0565

@59, Katherine
Nat'1 Marine Fisheries Service
7600 Sand Point Way, NE
BIN C15700
Seattle, WA 98115
�06! 526-6145 FTS 392-6145

!~gfgg, Dr, Richard
Nat'1 Marine Fisheries Service
RRFM Division
NW Ss Alaska Fisheries Center
7600 Sand Point. Way, N.E.
BIN C15700, Bldg 4
Seattle, WA 98115
�06! 526 6525 FTS 392-6525

!~Qg+, Alan
Wash. Dey't of Fisheries
7600 Sand Point Way, N.Z.
BIN C15700, Bldg. 4
Seattle, WA 98115
�06! 545-6597

Southwest Region,
Hat'l Marine Fisheries Serv.
300 S. Ferry Street
Terminal Island, CA 90731
�13! 514-6661 FTS 795-6661
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EEKKE "F'
 Processor!

Bernstein Seafoods, Znc.
P.O. Box 188
Bellingham, WA 98227
�06! 734-7990

Pansy
 Consumer!

107 Chenault Avenue

Hoquiam, WA 98550
�06! 532-2758

 Charter Boat Operator!
Oregon Coast Charterboat Ass'n
PRO. Box 124
Newport, OR 97365
�03! 265-6278

Jack

 Processor!
Hallmark Fisheries
P.O. Box 5390

Charleston, OR 97420
�03! 888-3253

gpss~~~, Zgnacio Nash»
 Cal. Commerical Fisherman!

1131 Del Monte Blvd.
Pacific Grove, CA 93950
�08! 372-5445

QXMGHX, Joe
 Sport Fisherman!

P.O. Box 143
Morro Bay, CA 93442
 805! 772-2861

Donald K.

 Charter Boat Operator!
34675 Golden Lantern
Dana Point, CA 92629
�14! 496-5794

Qgggg~, Keith
 Charter Boat Operator!

Harbor Navigation Co.
P.O. Box 528

Westport, WA 98595
�06! 268-0772

Marion

{Trawler!
1412 - 40th Street

Bellingham, WA 98226
�06! 733-5626

Peter  Chrm!
 Trawler!

Fishermen's Marketing Ass'n
320 Second Street, Suite 2B
Eureka, CA 95501
�07! 442-3789

Rick

 Longliner!
Fishing Vessel Owners Ass'n
Building C-3, Roam 232
Fishermen's Terminal
Seattle, WA 98119
�06! 283-7735

PiSEBSIL
 Pot Fisherman!

725A Capitola Avenue
Capitola, CA 95010
�08! 476-6651

Ernie

 Trawler!
P.O. Box 1256
Newport,, OR 97365
�03! 867-3482



Cont'd.

4/89

Carroll
 Sport Fisherman!

5310 Beach Way N.R.
Olympia, WA 98506
�06! 456 $23S

gggg5, Peter
 Charter Boat Operator!

6607 Ripley Lane
Renton, MA 9$0S6
�06! 226-0127

ZHQKR, Paul
 Charter Boat Operator!

Hi~tch Charters
P.O. Box $41
Port Angeles, WA 98362
�06! 457 9046

Riak
 Longline Fisherman!

Fishing Vessel Owners Ass'n
Building C-3, Room 232
Pishermen's Terminal
Seattle, WA 98119
�06! 283-7735

James

 Longline Fisherman!
17000 Ocean Drive
Port Bragg, CA 95437
�07! 964 4622

RZGKDKR. ~oe
 Charter Boat Operator!

Oregon Coast Charterhoat Ass'n
P.O. Box 211
Waldport, OR 97394
{503! 563-3973

QQ~, Tom
 Longline Fisherman!

311 S-W. 11th
Newport, OR 97365
�03! 265-7063

Ron

 Sport Fisherman!
HC 72, Box 46
Newport, OR 97365
�03! 265-7352

Donald
 Troll/Longline Fisherman!

966A Nt. Pleasant Road
Part Angeles, WA 98362
�06! 452 8761

KQKHZR i Bob
 Sport Fisherman!

605 Hunt, Road
Port Angeles, WA 98362
�06! 683-3363

Qgg~, Gave
 Processor!

556 N.Z. 20th Place

Newport, OR 97365
�03! 265-$555-



Cont'd.
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MZRZtZ. L-B-
Calif. Dep't of Fish k Gaae
1701 Nimbus Road, Suite B
Rancho Cordova, CA 95670
 916! 355-7045

BKHRX, Dr. Kenneth  Chairman!
NW L Alaska Fisheries Center
Nat'l Marine Fisheries Serv.
RRFM Division
7600 Sand Point Way, NE
BIN C15700, Bldg. 4
Seattle, WA 98115
�06! 526-4234 FTS 392-4234

3QMXE. Rod
Or. Dep't of Pish f Wildlife
Marine Science Dr., Bldg. 3
Newport, OR 97365
�03! 867-4741

MEDAL
 California Charter!

60 Rollingwood Drive
San Rafael, CA 94901
�15! 457-8388

~~j, Nat
 California Troller!

P.O. Box 783

Mendocino, CA 95460
�07! 937-4145

Q~Q, Jim
 Processor!

P.O. Box 1370

Fort Bragg, CA
�07! 964-6368

ZXid7!KR, jeff
 Oregon Troller!

1651 Moonshine Park Road
Logsden, OR 97357
�03! 444-2460

KIRISIQR
3010 77th SR, Suite 104
Mercer Island, WA 98040
�06! 236 1406

Z~~g, Pat
Washington Dep't of Fisheries
115 Gen. Administration Bldg.
Olympia, WA 98504
�06! 586-2999

Tim

U.S. Fish 4 Wildlife Serv.
9317 N.E. Hwy. 99, Suite 1
Vancouver, WA 98665
206! 696-7605 FTS 422-7605

Qg',Qggg, Levi
 Columbia River Indian!

Yakima Indian Nation
P.O. Box 151

Toppenish, WA 98948
�09! 865-5121 FTS 446-8592

g++, Roger
 Private Aquaculture!

Silverking Oceanic Farms
P.O. Box 2184
Santa Cruz, CA 95063
�08! 335-3491

Lynn
 Washington Charter Boat!

P.O. Box 654

Westport, WA 98595
�06! 268-0570



Cont'd.
Cont'd.

4/89 72

Qggg, Skip
 Consumer!

E. Hauke 0 Company, Inc.
10 - 6th Street, Suite 210
Astoria, OR 97103
�03! 325-6422

ggg@QQ, Richard  Chairman!
 Cal..Sport Fisherman!

Cal. Natural Resources Ped.
2830 Tenth Street, g4
Berkeley, CA 94710
�15! 848 2211

Ronald
 Oregon Charter}

3425 Sunridge Drive South
Salem, OR 97302
�03! 371 9081

gg~, Kent O.
 Gillnetter!

P.O. Box 83
Skamokava, WA 98647
�06} 795-3920

KiBXZK, Phillip
 Washington Coastal Indian!

P.O. Box 35
Taholah, WA 98587
�06! 288-2508

~~!+, Susan
 California Indian!

P.O. Box 910
Xlamath, CA 95548
�07! 482-6405

gggg, Gene
 Washington Troll er!

7434 Onyx Drive S.W.
Tacoma, WA 98498
{ 206! 581-1991

Y
 Washington Sport Fisherman!

2100 Bay Avenue
Aberdeen, WA 98520
�06! 533-3122

Mel

 Idaho Sport Fisherman!
735 Broadvay Street
Salmon, ID 83467
�08! 756-2610

55ZXg, Blanchard
 Oregon Sport Fisherman!

134 South Drift Creek Camp Rd.
Lincoln City, OR 97367
�03! 996-3615
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~g~g+, Cpt. Dan  Chairman!
State Police Department
107 Puhlic Service Bldg.
Salem, OR 97310
�03! 378-3062

DXIXIMSM,
Nat'l Marine Fisheries Service
7600 Sand Point Nay, N.E.
BIN C15700

Seattle, WA 98115
  206! 52 6-613 3 FTS 392-6 13 3

ggg@g~, George
Nat'1 Marine Fisheries Service
300 South Ferry Street
Terminal Island, CA 90731
�13! 514-6690

5al~ZZ. rim
Mashinqton Dept. of Fisheries
Enforcement Division
115 Gen. Administration Bldg.
Olympia, NA 98504
�06! 753-6585

Eggs~@, Cpt. Brian
Cal. Dept. of Fish and Game
Protection Branch
619 - 2nd Street

Eureka, CA 95501
�07! 445-6493

QgQJg, Lt. Cmdr. Michael
Coast Guard Pacific Area
Coast Guard Island
Alameda, CA 94501
FTS 536-3103
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1164 Bishop Street, Suite 1405
Honolulu, Hawaii 96813

Telephone: * 808! 523-1368  SOS! 523-1360
 808! 523-1369  808! 531-7166

Telex: 7431871  unattended!
* Answered by Code-A-Phone evenings and weekends

 As of March 1989!

Executive Director..................................Kitty M. Simonds

Administrative Assistant........................,....Ellen Reformina

Economist .............................................Justzn Rutka

Biolocwist ............................................. Rabert Harman

Economist/Biolagist...................................... John Sprout

Secretary .................................Mary Frances Scheuermann

Executive Secretary.....................................Lynette Choy

Martin B. Hochman, NOAA General Counsel,
Southwest Region

300 S. Ferry Street, Room 2013
Terminal tsland, CA 90731
Telephone: �13 ! 514-6180

4/89
74



Cont'd.

 As of March 1989!

96813

9684 1
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APPOIÃXXD MEMBERS:

Edwin A. Jr.
410 Xilani Avenue, 0211
Wahiawa, Hawaii 96786
 808! 622-3933
�987-1990!

Frank Jr.
42 Ahui Street
Honolulu, Hawaii
 808! 523-9155
�988-1991!

5Qgi!~, Roy N.
P.O. Box 2200
Honolulu, Hawaii
 808! 546-5334
�987-1990!

EXSXSRL
98-223 Puaalii Street
Aiea, Hawaii 96701
 808! 488-6016
  1986-1989!

Peter R.
Dept. of Commerce
590 South Marine Drive
GITC Building, $601
Tamuning, Guam 96911
�71! 646-5841
�988-1991!

 To be appointed!

lkMa14IL
Tauti Fisheries Company
P.O. Box 1506

Pago Pago, A. Samoa 96799
�84! 633-1752
�986-1989!

~Qg~, Melvin D.  V. Chr.!
Officer, Star of the.Sea

Fisheries, Inc.
P.O. Box 1297

Pago Pago, A. Samoa 96799
�84! 633-5406
�988-1991!

gpss~~, Nick M. Leon
Dept. of Natural Resources
CapitoL HiLl
Saipan, MP 96950
�70! 322-9830/9834
 attends as official observer!

JJ7I~!, Ruf o J .  V. Chrm. !
P O. Box 4105

Agana, Guam 96910
�71! 789-1848

William W.  Chairman!
BLNR, State of Hawaii
1151 Punchbowl Street, 4131
Honolulu, Hawaii 96813
 808! 548-6550

laaaaaSL "'"
Dept. of Marine f Wildlife Res.
PeO. Box 3730

Pago Pago, A. Samoa 96799
�84! 633-4456

 CNMI � to he designated!
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, william
Commander, U.S.C.G.  OLZ!
14th Coast Guard District
Prince Nxhio Federal Bldg.
300 ALa Moana Blvd.
Honolulu, HZ 96850-4982
 808! 541 2051

seiJIRXE
U.S. Fish Ci Nildlife Serv.
P. O. Box 50167
Honolulu, Hawaii 96850
 808! 541-1220

j~gQf, Brian
Ofc. of Fisheries, BOZXSA
Dept. o f State, Rm. 5806
Washington, D.C. 20520
�02! 647 1948

4/89
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Regional Director
Southwest Region, NMFS
300 South Ferry Street
Terminal Island, CA 90731
�13! 514 6196 FTS 795 6196
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MKQXKZX, Steven S.
Director, Marine Laboratory
University of Guam
UOG Station
Mangilao, Guam 96923
�71! 734 2421.

]IRAQ~, Richard E.
Fisheries Biologist
University af Hawaii
1000 Pope Road, HIMB
Honolulu, Hawaii 96822
 808! 948-8191

IKJkalhL
Assoc. Professor of Economics
University of Guam
UOG Station
Nangilao, Guam 96923
�71! 734-4110

Qgggggz, Dr. Charles
President, BIOMX Consulting
P.O. Box 442
Honolulu, Hawaii 96725
 808! 885-6677

SRIHCKRI
Pacific Gamefish Research

Foundation
74-425 Keala3cehe Pkwy. ¹15
Kailua-Kana, Havaii 96740
 808! 329-6105

5~g+, Dr. Kim
Hawaii Inst. of Marine Biology
P. O. Box 134 6
Kaneohe, Hawaii 96744
 808! 247 6631

3QQ&QEQ, Alvin Z.
Marine Section Chief
Division of Aquatic Resources
1151 Punchbowl Street ¹330
Honolulu, Havaii 96813
 808! 548-3894/3044

g~Ql~, George
Proj. Mgr., Parsons Hawaii
P.O. Box 29909
Honolulu, Hawaii 96820
 808! 523-5464

Maul'
Ocean Resources Branch, DPED
State of Hawaii, P.Q Box 2359
Honolulu, Hawaii 96804
 808! 548-6262
QgQ~$, Dr. James D.
Havaii Coaperative Fishery

Research Unit
2538 The Mall, U of H
Honolulu, Hawaii 96822
 808! 948 8350

ggg~f, Samuel G.
NMFS, Honolulu Lab
25'70 Dole Street,
Honolulu, Hawaii 96822-2396
 808! 943-1216

SQRLKR, Dr. Karl C.
ept of Agricultural

Resources Economics
210 Bilger Hall, U of H
Honolulu, Havaii 96822
 808! 948-8360

Dr Robert
NMFS, Honalulu Lab
2570 Dale Street
Honolulu, Hawaii 96822-2396
 808! 943-1257

Gerald A., Esq.
Carlsmith, Carlsmith, et al.
1001 Bishap Street, ¹2200
Honalulu, Hawaii 96813
 808! 523-2500

Ray A.
P.O. Box 3445
Pago Pago, Am. Samoa 96799
�84! 688-1260



1989! As of March

g~~, Fini
�84! 633-4456

Gerry
�71! 734-3944

gggf, David
 808! 943-1214

LZ~, Gordon
 808! 328-9738
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~gpss, Fini
Dept. of Marine 8 Mildlife Res.
P.O. Box 3730

Pago Pago, A. Samoa 96799
�84! 633-4456

le+, Chris
NMFS, Honolulu Laboratory
2750 Dole Street

Honolulu, Hawaii 96822-2396
 808! 943 1222

ggggg, Richard
Fishery Biologist
University of Hawaii
1000 Pope Road, HXNB
Honolulu, Hawaii 96822
 808! 948 8191

Gerry
Div. of Aquatic 8 Wildlife

Res., Dept. of Agr.
P.o. Box 2950
Agana, Guam 96910
�71! 734-3944

SOMaa.
Pacific Gamefish Res. Found.
74-725 Kealakehe P!avy.- 815
Kailua-Kona, Hawaii 96740
 808! 329-6105

gggg, David
NMFS, Honolulu Laboratory
2570 Dole Street

Honolulu, Hawaii 96822-2396
 808! 943-1214

XQQQX, Jerry
1350 Ala Moana Blvd., $1508
Honolulu, Hawaii 96814
 808! 536 2148

Sluul
Div. of Aquatic Res., DLNR
75 Aupuni Street, 4204
Hilo, Hawaii 96720
 808! 961-7501

~+f, Samuel G.
NMFS, Honolulu Lah
2570 Dole Street

Honolulu, Hawaii 96822-2396
 808! 943-1216

~gg+, Robert  Chr. !
NMFS, Honolulu Lab
2570 Dole Street

Honolulu, Hawaii 96822-2396
 808! 943-1257

EXSIEgJ, . y
NMFS, Honolulu Laboratory
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1258

Fritz

2168 Roundtop Drive
Honolulu, Hawaii 96822
 808! 949-2784

KQggMg, Alvin 2,
Div. of Aquatic Resources
1151 Punchbowl Street 4330
Honolulu, Hawaii 96813
 808! 548-3894



Cont'd.
Cont'd.

Fini
�84! 633-4456

~gi~g, Samuel G.
 808! 943 1216

kQ5ggp~, David A.  Chr. !
NMFS, Honolulu Lab
2570 Dole Street

Honolulu, Hawaii 96822-2396
 808! 943-1215

gjgggggQ�Brooks
United Fishing Agency
117 Ahui Street
Honolulu, Hawaii 96813
 808! 536-2148

hXThQXQ, Fini
�84! 633-4456

IXKIREGL
NMFS, Honolulu Lab
2570 Dole Street
Honolulu, Havaii 96822-2396
 808! 943-1239

Qgg~, Walter  Chr.!
Div. of Aquatic Resources
DLNR, State of Havaii
1151 Punchj".mal St., $330
Honolulu, Hawaii 96813
 808! 548-5225

saashla.
Ocean Resources Branch, DPED
State of Havaii
P.O. Box 2359

Honolulu, Hawaii 96804
 808! 548-6262

Jeffrey
NMFS, Honolulu Lab
2570 Dole Street
Honolulu, Havaii 96822-2396
 808! 943-1218

~gJJgg, Samuel G.
 808! 943-3.216

Karl C.

Dept. of Agricultural and
Resource Economics

210 Bilger Hall, U of H
Honolulu, Hawaii 96822
 808! 948-8360

ESjdgXXE,
NMFS, Honolulu Lab
2570 Dole Street
Honolulu, Hawaii 96822-2396
 808! 943-1224

~ggQ, Dr- Richard M.  Chr. !
Dept. of Oceanography
Univ. of Havaii, MSB 616
Honolulu, Hawaii 96822
 808! 948-8626

~QJJQ, Samuel G.
 808! 943-1216

~~gg, Dr. Robert A.
 808! 943 1257
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Cont'd.

January 1989 - January 1991
 As of March 1989!

8CYETOMPZSH/

Grigg, Richard
Otani, Akira
Slater, Clifford
Wagenman, Eric

Choy, William
Cushing, Prank
Eguchi, Oannis
Matsuda, Jerry
Raposo, Norman
Uemura, Eugene
Yanagawa, Gilbert

Baldwin, Kanai
Kaiser, Steven
Timoney, Timm

Akiona, Warren
Amtsberg, Fritc
Bartram, Paul
Cook, James
Goto, Frank
Haupert, Chuck
King, James
Macarath, Andrew
Romero, Ayril
Sokugawa, Jerry
Sutherland, James
Tanaka, Gary
Tiffany, Edward
Von Platen, Shirley
witten, Jim
Wong, Sidney
Yee, Wadsworth

Hall, Ray
Lutu, Suesue
Sword, Gerhard
Taligalu, Sagale

Crook, Mike
Kitiona, Pa ' atauva ' a
Pedro, Paul
Taumua, Lauolo

Gay, William L.
Irish, Butch
Pere', Earl
Reyes, Benedicto
Sakamoto, Richard

Randall, Richard

Tenario, Norman Tenorio, Norman
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Ben avente, Jesse
Bordallo, Oliver
Borja, Ralph
Leon Guerrero, F.
Lu j an, James
Qngesii, Sehastian
Unpingco, Steven

Stevenson, Paul Puletasi, Samuel

Tenorio, Norman Tenario, Norman



Cont'd.

January 1989 � January 1991

Kanani Baldwin
1089-A Ala Moana Blvd.
Honolulu, HI 96814
 808! 531-5866

96795

James D. Cook

Pacific Ocean Producers
965-B North Nimitz Hwy.
Honolulu, HI 96817
 808! 537-2905

Frank Cushing
Steve's Diving Adventures

of Maui

1993 South Kihei Rd., Bay 22
Kihei, Hawaii 96753
 808! 879-0055

Dennis Y- Eguchi
P.O. Box 337
Kekaha, Hawaii 96752
 808! 337-1466

Frank K. Goto
United Fishing Agency
117 Ahui Street
Honolulu, Hawaii 96813
 808! 536-2148
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Warren E. Akiona
603 Loulu Place
Makawao, HI 96768
 808! 879-7218

Fritz Amtsberg
2168 Roundtop Drive
Honolulu, HI 96822
 808! 949-2784

Paul Bartram
1145 21st Avenue
Honolulu, HI 96816
 808! 531-5866

William K. Choy
1605 Piihana Road
Wailuku, HI 96793
 808! 244-0765

Richard W. Grigg
Dept. of Oceanography
Univ. of Hawaii, MSB 616
Honolulu, Hawaii 96B22
 808! 948-8626

Chuck, Haupert
P.O. Box 2066

Kailua-Kona, Hawaii 96740
 808! 329-2670

Stove Kaiser
c/o Sea Life Park
Makapuu Point
Waimanalo, Hawaii
 808! 259-7933

James King
2022-6 Algaroba Street
Honolulu, Hawaii 96826
 808! 947-3055

Andrew MacGrath
158 Pinon
Portola Valley, CA 94025
�15! 851-4556

Jerry Matsuda
98-1026 Kupuwao Place
Aiea, Hawaii 96701
 808! 488-9598.

Akira Otani
Aukai Fishing Co., Ltd.
117 Ahui Street
Honolulu, Hawaii 96813
 808! 523-6951

Norman Rapozo
P.O. Box 948

Kekaha, Hawaii 96752
 808! 337 1157

April Romero
c/o Mid-Pacific Hawaii Fishery,

Inc.

General Lyman Field
Old Airport Road
Hilo, Hawaii 96720
{808! 935-6110
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Cont'd.
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Clifford Slater
Maui Divers
1520 Liona Street
Honolulu, HZ 96814
 808! 946 7979

Jerry J. Sokugawa
P.O. Box 272
Kekaha, Hawaii 96752
 808! 337 1833

James Sutherland
1676 Ala Moana Blvd. 4609
Honolulu, HI 96815
 808! 946-9148

Qary Tanaka
94-494 Hiapaiole Loop
Waipahu, Hawaii 96797
 808! 677-9587

Edward Tiffany
89-179 Naniahiahi Street
Nanakuli, Hawaii 96792
 808! 668 2048

Timm Timoney
777 Xapiolani Blvd., 41509
Honolulu, Hawaii 96813
 808! 524-6944

Eugene Uemura
P.O. Box 22131
Honolulu, Hawaii 96822
 808! 521 3927

Shirley Von Platen
P O. Box 39
Kamuela, HZ 96743
 808! 885-4060

Eric Wagenman
59-049 Huelo Street
Haleiwa, Hawaii 96712
 808! 638-7393

James Witten
1639 Kamole Street
Honolulu, Hawaii 96821
 808! 373-4229
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Sidney Wang
841 Bishop St., Suite 1600
Honolulu, Hawaii 96813
 808! 538-0040

Qilbert A. Yanagawa
1351 Hoohui Street
Pearl City, HZ 96782
 808! 455-2528

Wadsworth Y.H ~ Yee
Chief Executive Officer
Qrand Pacific Life Zns. Co.
888 Mililani Street
Honolulu, Hawaii 96813
 808! 548-5101

Michael A. Crook
P.O. Box 3700

Pago Pago, A. Samoa 96799
�84! 633-4181

Roy J.D. Hall, Jr.
P.O. Box 2506
Pago Pago, A. Samoa 96799
�84! 833-4252

Pa'atauva'a Kitiona
P.O. Box 824
Pago Pago, A. Samoa 96799
�84! 688-7229

Suesue L. Lutu
P.O. Box 1029
Utulei, Am. Samoa 96799
�84! 633-5553

Paul Pedro
Dept. of Marine Resources

and Wildlife Resources
P.O. Box 3730

Pago Pago, A. Samoa 96799
�84! 633 4456

Sam Puletasi
School Administrator
Tafuna Skill Center
Department of Education
Pago Pago, A. Samoa 96799
�84! 699-9112
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Paul Stevenson
Manager, Marketing Admin.
So. Pacific Resources, Inc.
P.O. Box 488

Pago Pago, A. Samoa 96799
�84! 633-4101

Gerhard Sword
P.O. Box 3693

Pago Pago, Am. Samoa 96799
�84! 699-1776

Sagale F. Taligalu
P.O. Box 3588

Pago Pago, Am. Samoa 96799
�84! 622-7586

Lauolo Taumua
P.O. Box 1582

Pago Pago, Am. Samoa 96799
�84! 688-7363

Jesse Benavente
P.O. Box 22273

Guam Main Facility
Barrigada, Guam 96921
�71! 632 9811

Oliver W. Bordallo
Arriola t Cowan, C f A Bldg.
P.O. Box X
Agana, Guam 96910
�71! 477-9731/4

Ralph G. Borja
3 Cherry Blossom Lane
Latte Heights
Mangilao, Guam 96923
�71! 355-5358

William L. Gay
P.O. Box 2849

Agana, Guam 96910
�'71! 339-7219

Butch Irish
UOG Station
Mangilao, Guam 96923
�71! 734-2421
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Frank L. Leon Guerrero

119 West San Antonio Avenue
Dededo, Guam 96912
�71! 632-2220

James L. Lujan
P.O. Box 2472

Agana, Guam 96910
�71! 339-7259

Sebastian Ongesii
117 Y-Sengsong Road
Dededo, Guam 96912
�71! 472-4201/3

Earl Pere@

P.O. Box 1133
Agana, Guam 96910
�71! 653-2465

Richard H. Randall
Assoc. Pro'fessor Biology
UOG Marine Laboratory
UOG Station
Mangilao, Guam 96919
�71! 734-2421

Benedicto B. Reyes
U.S. Navy Public Works Ctr.
Production Management Office
FPO San Francisco, CA 96630
�71! 333-2945

Richard K. Sakamoto
Marine Technician
UOG Marine Laboratory
UOG Station

Mangilao, Guam 96923
�71! 734-2421

Steven Unpingco
P.O. Box 22735

GMF, Barrigada, Guam 96921
�71! 734-3719

Norman Tenorio
P.O. Box 168

Saipan, MP 96950
�70! 322 6820
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FLshery Management Plans
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The regional Fishery Management Councils provide comprehen-
sive fishery management through the Fishery Management Plan
process. A Fishery Management Plan  FMP!, the end product of
months and sometimes years of planning, can best be described by
detailing the process by which it is produced. This chapter
breaks down the planning process into six phases, with special
attention given to the points at which fishermen and other inter-
ested persons can influence management decisions. Each planning
phase is described in the text, and is illustrated by an accom-
panying flowchart.- Although they can be confusing, this chapter
makes use of abbreviations and acronyms commonly used by fish-
eries managers. Familiarity with such bureaucratic language is
an important skill for those who want to understand the govern-
mental forces that control their actions. A glossary of acronyms
and abbreviations is included in Appendix B-l.



 EA!.~ The EA process provides no opportunity for public
hearings.

When a Council determines that an FMU needs regulation, a
work plan is prepared. It is designed to help focus attention on
significant problems of ~fishery, and to provide a timetahle
for the planning process. The work plan is prepared by the
Council, processed by the National Marine Fisheries Service
 NNFN!, and approved Q the National Oceanic and Atmospheric
Administration  NOAA!.

Laws other than the FCNA and ths National E onmenta1
Protection Act  NEpA! affect the planning process. These
laws include the Endangered Species Act  ESA!, the Marine Mammal
Protection Act  MMPA!, and the Coastal Zone Management Act
 CZMA! ~

The ESA~ requires that the Council consult with NMFS or
the Fish 4 Wildlife Service, depending on the species i~lved,
if an FMP may affect a threatened or endangered species. The
agency consulted issues an opinion as to whether or not the
proposed FMP is likely to !eopardize the continued existence of
the listed species. ~ere is a likelihood of iecpardy, the
FMP cannot be approved.

The MMPA must also be considered by the Council. lt
requires the Secretary of Commerce to refuse to authorize any
activity that results in the reduction of ~rine mammal species
below its optimum sustainable population. Although the MMPA
places no specific obligations on the Council, the Council should
provide adequate information in the FMP and ElS to inform the
Department of~arcs of any potential conflicts hatween the FNP
and the MMPA.

The CZMA requires federal activities that affect the
coastal zone to be consistent with apprpvpd state management
plans, to the maximum extent practicable.~ While the coastal
zone does not overlap the three-mile !urisdiction of the state,
management activities in the Fishery Conservation Zone  three
miles to two hundred! may affect the coastal zone. For example,
expanded domestic harvest of Pacific whiting prompted by reduc-
tions in foreign fishing might spur development of land-based
processors, port facilities, and service industries. During
Phase l, the regional Council must consider the impact of the
proposed FMP on the coastal zone. The Council must submit to
its constituent states a determination that there is no conflict
with an approved coastal zone plan. Xf a state dis~ees with a
consistency determination, mediation is available, and law-
suits occasionally result.

* The area covered by the FCZ has been redesignated as the
exclusive economic zone  EEZ!. See Chapter One.
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PMASE I � PRE-PLANNING
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g. Any other relevant considerations.

Habitat preservation, protection, and restoration: Where
the Secretary of Commerce does not have the authority to
implement habitat preservation, protection, or restora-
tion measures, the appropriate state, federal, or inter-
national entity will be informed of the need and pro-
posed measures.

Vile

viii. Development of fishery resources: A plan may identify
those fishery resources associated with the stock s!
which are underutilized or not utilized by U.S. fish-
ermen.

ix. Management costs and revenues.

x. Other.

14. Specification and source of pertinent fishery data:

i. General: Specification of pertinent data to be sub-
mitted by participants in the fishery.

ii. Domestic and foreign harvesters: Includes information
as to type and quantity of gear, catch by species in
numbers of fish or weight, fishing effort, fishing
areas, time of fishing, number of hauls, etc.

iii. Processors: Plan should specify information that must
be submitted by fish buyers, processors, etc.

i. Other FMPs.

ii. Treaties or international agreements.

iii. Federal law and policies.

iv. State, local, and other applicable law and policies.

16. Council review and monitoring of the Plan: Discusses gener-
ally the procedures that the Council and its advisory groups
would use to review and revise the Flan.

17. References cited in the Plan.

18. Appendix:

i. Sources of data and methodology.

ii. List of public meetings and summary of proceedings.

1071/85

15. Relationship of the recommended measures to existing
applicable laws and policies:
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Pishery Management Plan Status Reyort

 As of January 1989!
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Council Pre Draft Rcv Scc Revle» Pro Re a Decision Final Re s 1m lamentFish hlana ament Plan

Pacific X X

Pacific

Pacific

North Pacific

North Pacific

West. Pacific

West Pacific X

West. Pacific

West. Pacific

Anchovy Framework Plan
 implemented 1978!
� Subsequent Amcndmeius!
Pacific Coast Grotutdftsh Plan

 implemented 1982!
� Subscqucnt Atncndments!
WA, Ok k CA Sahnon Plan

 fmplemcntcd 1977!
 Amended Anually until 1978!
Framework Salmon Plan

 lmplemenred 1987!
� Subsequent Amcndmcnt!
Bering Sca Oroundfish Plan
 implemented 1982!
 8 Subscquetit Amcndtnents!
Bering|Chuchchi Sca Herring P
 Adopted by Council 1983!
 Review by Secretary Pending!
Gulf of Alasha Ormutdfish Plan

 lrnplemcntcd 1978!
�4 Stkeaywtt Arncndtnents!
High Scat Sahncn Plan

 implemented 1979!
� Sulatequent Amettdmcnts!
King Nab Framework Plan
 implemented 1984!
Tanner Crab Plan

 implemented 1978!
Bering Sca Snails Plan
 implemented 1978!
�2 Amettdments!
Bouomflb k Seamount Gr'dfish

 lmplentcntcd 1986!
� Subsequent Atneruhnent!
Precious Corals Plan

 implemented 1983!
West. Pacific Crustaceans Plan

 imp lenenied 1983!
� Subsequent Amendments!
Pelagic Fishery of W. Pacific Plan

Im Iernented l987

X X



Enforcement;

The PCMA establishes a legal regime enf orceable throughout
an oceanic area nearly as large as the land mass of the continen-
tal United States. Because of the practical difficulty of patrol-
ling such a vast area and the legal issues raised by the Act's
administrative, civil, and criminal sanctions, enforcement is a
major fishery management problem. This chapter analyzes the en-
forcement provisions of the Act in three parts. First, it de-
scribes the overall enforcement scheme of the FURCA. Next, it
focuses on several particularly significant provisions. Finally,
it analyzes the possibility of conflict between the Act's warrant-
less search provision and the Fourth Amendment of the United
States Constitution.

110
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The enforcement provisions of the FCMA can be found in Title
16 of the U.S. Code, sections 1857 through 1861. The first of
these sections �857! spells out the basic prohibitions of the
Act. The next three sections �858-1860! establish penalties for
violations. Section 1858 establishes a system of civil penalties
 fines!. Section 1859 classifies certain serious violations as
criminal offenses. Section 1860 provides for civil forfeituras
of a violator's vessel, gear, and catch. Finally, section 1861
places general enforcement responsibility on the United States
Coast Guard and the Secretary of Commerce, describes the power of
enforcement officers  includinq their authority to board, search,
seize, and arrest!, and allows the use of discretionary citations
that are, in effect, simply warninqs.

Zt may be helpful to arrange the various sanctions into an
enforcement hierarchy. Minor or technical violations of the FCMA
will likely result in mere citation. More serious violations will
result in fines or forfeiture of gear, catch, and even of the
vessel. Finally, acts such as forcible interference with enforce-
ment officers are criminal offenses and are punishable by fines,
imprisonment, or both.

The civil and criminal penalties in sections 1858-1861 are
applicable to foreign and domestic fishermen. Additionally, the
FCMA provides for two types of indirect sanctions that are appli-
cable only to violations by foreign vessels or nations. First,
section 1824 b!�2! grants the Secretary of Commerce the power to
revoke, suspend, or restrict a foreign vessel's permit for fail-
ure to comply with prohibitions of section 1857, or for nonpay-
ment of civil or criminal fines. Second, section 1821 c!�! C!
requires foreign nations with whom we have Governinq Internation-
al Fisheries Agreements  GXPAs! to take appropriate steps under
their own laws to ensure that their nationals comply with all
regulations promulgated pursuant to the FCMA.

Section 1857 makes it unlawful for any person to violate
provisions of the FCMA, any regulation or permit issued pursuant
to the Act, or any part of an applicable GIPA. Mare specifical-
ly, section 1857�! lists several categories of prohibited con-
duct that apply to any person, both foreign and domestic. Addi-
tionally, section 1857�! makes it illegal for any foreign vessel
to fish within the 200-mile FCZ* without a valid permit.

* The area covered by the FCZ has been redesignated as the
exclusive economic zone  EEZ! ~ See Chapter One.
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Section 1857�! specifies prohibited acts that can be
grouped into three categories. The first category makes it il-
legal to fish after the revocation or suspension of a permit
issued under the Act. This prohibition obviously applies to for-
eign fishermen and it may apply to domestic fishermen as well.
Section 1853 b!�! authorizes any management plan to require per-
mits of United States vessels fishing or seeking to fish withi~
the exclusive economic zone. Zf a Fishery Management Plan  FMP}
contains such a provision, domestic fishermen are subject to civil
penalties for fishing with a revoked or suspended permit. Zt
should be noted that section 1857 �! also applies to «support
vessels and activities. For example, the broad def initions of
«fishing» and «fishing vessel« in sections 1802�0! and �1! would
make it illegal for a person whose permit has been revoked or
suspended to use a vessel to supply another fishing vessel with
fuel or prqyisions or' to transfer fiah from a vessel to shore
f acilities. ~

The third category of section 1857 prohibited acts can he
lgibeled under the general category «interference with enforce-
ment. Violation -of this provision carries the most serious con-
sequences found in the PCMA. Subsections 1857�! D!,  E!,  F!,
 H!, and  Z! make it illegal to deny an authorized officer permis-
sion to hoard; to forcibly oppose, intimidate, or assault an of-
ficer in the conduct of his or her search or inspection; to resist
a lawful arrest for a section 1857 violation; or to interfere,
delay, or prevent  by any means! the apprehension or arrest of
another person, knowing that the other person has violated a pro-
vision of the Act; or to knowingly and willingly submit to a Coun-
cil, the Secretary or the Governor oi a state false information
regarding any matter that the Council, Secretary, or Governor is
considering in the course of carrying out this Act. Violations af
section 1857�! D!,  E!,  F},  H!, or  I! may result in six
months' imprisonment, a fine of $50,.000, or both. Zf, during a
violation of these provisions, a dangerous weapon is used or an
eniorcement officer is placed in fear of imminent bodily injury,
4/89

112

The second category is detailed in section 1857 l!  G! . This
provision majcaa it illegal to ship, transport, of f er for sale,
sell, purchase, import, export, or have custody, control, or pos-
session of, any fish taken or retained in violation of this Act
or its implementing regulations, permits, or GZFAs. Although this
prohibition reiterates the proscription of «support activities
mentioned above, its scope is much broader. Zn particular, sec-
tion 1857�! G! is not restricted to activities done in conjunc-
tion with a fishing vessel. As a result, a person far inland who
transports, purchases, or even possesses illegal fish has vio-
lated the statute. Section 1857�! G! imposes strict Liability:
violations do not require elements of willfulness, intent, or even
knowledge. Amendments that would have inserted the phrase know-
ingly and willingly» to this section were defeated in Congress.
The violator's mental element, however, does become relevant in
determining the level of civil penalties and in forfeiture settle-
ments ~



section 1859 b! allows 10 years' imprisonment, fines of $100,000,
or both. More attention is given later in this chapter to ques-
tions of the degree of force required to trigger certain of
these provisions. It is worth noting that all of the section 1857
prohibitions, including those that describe criminal offenses,
apply to crew members as well as to masters of vessels. While the
older Bartlett Act  now superseded by the FCMA! was applicable
only to masters, the FCMA section 1857 provisions apply to «any
person,» which the Act defines to include «any individual.

Section 1861 a! places general enforcement responsibility on
the Coast Guard and the Secretary of Commerce. Both agencies,
however, may agree to use the resources of other federal agencies
 including the Department of Defense! and of state agencies in
enforcing the Act. As a result, it is possible that fishing ves-
sels may be boarded by personnel of state Departments of Fish and
Wildlife who are enforcing the federal Act.

C.

Section 1861 grants officers other powers, the most compre-
hensive of which is the power to seize vessels, fish, or other
evidence. Section 1861 b!�! A! iii! provides for the seizure of
a fishing vessel  including its gear and cargo! that «reasonably
appears to have been used in the violation of any of the provi-
sions of the Act. Section 1861 b!�! A! iv! authorizes the sei-
zure of fish  wherever found! taken or retained in violation of
the Act, and section 1860 e!, dealing with civil forfeitures,
establishes a rebuttable presumption that all fish found on board
a seized vessel are taken or retained in violation of the Act.
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Section 1861 b! describes the power of authorized officers.
Zt allow» arrests, with or without a warrant, of persons whom an
officer has «reasonable cause to believe« have violated section
1857. Section 1861 b! authorizes officers, with or without a
warrant, to «Lear@, and search or inspect, any fishing vessel
subject to the provisions of the Act. Although it is likely that
the practical difficulties of obtaining a timely warrant at sea
provide the type of circumstances under which warrantless arrests
or searches can be made, it is not at all clear that arrests and
searches may be made free from the United States Constitution's
Fourth Amendment requirement of probable cause. Section
1861 b!�! A! i! allows for warrantless arrests if based on rea-
sonable cause,» a requirement that is unexplained in the legisla-
tive history of the FCÃA but which seems to parallel the constitu-
tional requirement. Section 1861 b!�! A! ii!, on the other hand,
authorizes warrantless searches without mention of probable or
«reasonable» cause. This is important. to fishermen because sec-
tion 1857�! D! and section 1859 a! make it a criminal offense to
refuse an officer permission to hoard and search. The constitu-
tionality of the warrantless search provisions of the Act is dis-
cussed later in this chapter.



Section 1861 b!�! A! v! allows officers to seize any other evi-
dence related to the violation.

Section 1861 b!�! C! additionally empowers officers to exer-
cise any other lawful authority. While it is unclear what
pawers this provision seeks to confer, at least two enforcement
techniques are l ikaly passibilities. First, the clause can be
used to support the use af force in making arrests. As a general
rule, officers may use whatever force is reasanably necessary to
make an arrest, but they must nat use excessive or unnecessary
force. Fux&er distinctions may be drawn depending an whether
the force used is «deadly force and whether it is used. incident
to an arrest for a felony or a misdemeanor. whatever the law-
ful» 6aqrea of fores, however,sacr+a 1661 b! �!  C! seers suf-
ficiently broad to autharize its use.

A second section 1861  b! �!  C! power might be the exerci se
of the customary right of «hot pursuit,» which refers to the rec-
ognized right of a coastal nation to chase and arrest a violator
of its coastal laws beyond waters subject to its jurisdiction.
Although the FQQ does nat expressly confer this right on enforce-
ment offici , Congress undaubtedly knew of its use under the
Bartlett and Congressional silence on the subject should not
be used to infer disapproval. Instead, frequent reference in the
legislative history of the PCS to «adequate» enforcement author-
ity might be read in conjunction with the broad language of sec-
tion 1861 b!�! C! to authorize a relatively cemaon enforcement
technique known to Congress to have been useful in past fishery
management enf orcement.

D.

Section 1861 c! authorizes enforcement officers to issue
citations, at their discretion, in lieu of arrests or seizures for
violations of the Act. Citations are written notice that, a viola-
tion has been documented and alsa a warning that future offenses
may be dealt with more severely. Zf the offending vessel holds a
permit, the citation is nated an it. Zn any case, records of all
citations are kept by the National Marine Fisheries Service
 NMFS! .
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Citations are issued for «minor or technical violations,
although NMFS regulatians fail to define what «minor» infractions
are. Unintentional first offenses such as gaod faith reliance on
erroneous navigational charts or failure to display a permit in
the proper manner are usually citable violations. Qn the other
hand, intentianal offenses such as iz~ing an enforcement offi-
cial are more serious. Although the officer's discretion in issu-
ing citations is not necessarily exercised according to the of-
fender's intent, such action is consistent with the consideration
given to degree of culpability» in fixing the severity of civil
penalties under section 1858 a!. Some violations might be so
serious, however, that the offender's goad faith or lack of intent
would be irrelevant. But as the regulations currently stand, the
officer's judgment in issuing a citation is quite broad.



G.

All or any part of the vessel may be forfeited in a civil
pxoceeding in connection with a serious violation. ~However, a
federal court in / recently
limited the govermaent's power to assess penalties. The court
held that although the Act permits a monetary penalty to be as-
sessed against only part of a vessel  and her fishing gear, furni-
ture, appurtenances, stores, and cargo!, the statute does not
allow a court to enter an +  personal! judgment against
the owners of a vessel in order to hald the owners liable for the
amount of the partial forfeiture.

The Daiei Maru No. 2 was arrested by Coast Guard personnel
within the FCZ for alleged violations +the FCKI, including fail
ure to stop when instructed to do so, interference by the ves-
sel with its search and ap~ension, and discrepancies in the
logging of the daily catch. On the basis of these violations,
the government claimed that the vessel was sub j ect to forf eitura
under the Act, and that the owners were also personally liable for
a monetary penalty equal to the value of the vessel with her fish-
ing gear, furniture, appurtenances, stores, and cargo. The court
held that although the Act provides a comprehensive scheme of
penalties for FCMA violators, it does not authorize an jg g~sqgggg
action against a vessel owner in a forfeiture proceeding. Fha
court suggested that if forfeiture does not provide an a ata
resedy, the governsent is persitted under snys regulations , to
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forfeiture may file a petition fox relief with the appropxiate
Regional Director af NMFS. The petition may be for conditional
release of the seized property, for mitigation, or for total re-
mission of the property. The Director decides the matter after
investigation of the petition. The Director may mitigate or remit
the forfeiture if he or she finds that the underlying violation
was committed without willful negligence or intent. He or she may
also remit or mitigate if «other circumstances exist which jus-
tify such action. Zn either case, discontinuance of foxfeiture
proceedings may be conditioned on the payment of a specified
amount of money. Similarly, section 1860 d! provides for a post-
ponement in the forfeiture process upon receipt of a satisfactory
bond or other security. Once a vessel owner has supplied a bond
or security for the release of a seized vessel under the provi-
sions of section 1860 d!, the owner is deemed to have consented to
the court's ~ gag jurisdiction, ynd as a consequence waives any
further jurisdictional defenses.~ However, nothing in 1860 d!
may be construed to require the Secretary, except in the Secre-

tary's discretion or pursuant to the order of a court under sec-
tion 1861 d! of this title, to release on bond any seized fish or
othex property or the proceeds from a sale thereof. Seized fish
may be sold, subject to court approval, for not less than fair
market value. Alternatively, fax ease of administration or to
avoid delays and spoilage of perishable fish due to inadequate
storage facilities, the government may seize all the proceeds from
the alleged wrongdoer's sale of the fish.



assess a civil fine against the owners.

Section 1859 a! makes it a criminal offense to commit any
act prohibited by subsections 1857�! 9!,  E!,  F!,  8!, or  I!
all of which relate to interference with enforcement. Such af-
fenses are punishable by a fine of up to $50,000, imprisonment for
uy to six months, or both. If a violator uses a dangerous weapon,
or places an officer in fear of imminent bodily ingury, the penal-
ties become even more severe. A violation of section 1857�!,
which yroscribes foreign fishing without a permit, may be punished
by a fine not to exceed $100,000.

While the policy of NMFS is to enforce the Act vigorously,
criminal penalties are usually reserved for the most aggravated
offenses. This policy is consistent with the international trend
toward decriminalization of fishery-related offenses, as re-
flected in the treaty recently ad+ed by the Third United Nations
Conference on the Law of the Sea.

In for example, a
Japanese vessel was alleged to have committed a series of egre-
gious offenses, including fishing in the FCZ without a permit,
refusing admittance to a Coast Quard boarding party, attempting
to evade seizure, and positioning to ram the pursuing Coast Guard
vessel. Yet following the vessel's seizure, the United States
Attorney elected to initiate an Q ~ proceeding seeking forfei-
ture of the vessel and its c'atch. It thus appears that under
certain circumstances even the most flagrant violators may be
subject only to civil liability rather than criminal prosecution.

In addition to the formal civil and criminal penalties
spelled out in the Act, NFS regulations authorize permit sanc-
tions for any section 1857 violation, or for onpayment of
civil or criminal fines. Under these regulations the Director
af HNFS may revoke, suspend, or modify a permit and may even pro-
hibit the issuance of a permit in future years. These sanctions
apply to foreign vessels holding section 1824 permits and to dom-
estic vessels that hold a section 1853 b!�! permit required by a
Fishery Management Plan. In either case, the regulations provide
for notice and hearing procedures that govern the Director's im-
position of sanctions.

A.

In general, no particular mental element, or pygmy ~e , is
required in order for an accused violator to be found guilty of
one of the section 1857 offenses. one may violate a provision of
the Act regardless of intent, willfulness, negligence, or even
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As a general proposition, a pygmy ~ element is a necessary
part of an offense in Anglo-American criminal Jurisprudence. An
equally well established exception says that the constitutional
retnisenent or dne prooess is not violated n~y neoausa Sand

is not specified as an e3.ement of a crime. This is espe-
cially g>e of statutes that are essentially regulatory in
natura, ~ a statutory category into which the FCNA clearly
falls.

The disoration to anolnde pgg ~ alanants tron of+sea is
broad but not unbounded. In Judge
 now Justice! Blackmun established certain constitutional require-
ments f or an Act that excludes a pygmy ~ element f rom its o f-
fenses. These requirements are that the statute be basically
policy-oriented, that it establish a reasonable standard, and that
it pzesczibe penalties that are relatively small and that do not
«gravely besmirch» a person's reputation.

aaaaa " y l
fishing enforcement cases to arise under ~ , now-repealed
Bartlett Act. In the federal
court of appeals upheld the forfeiture of a foreign vessel and
criminal conviction of its master in the absence of any proof of
culpability or fault. The case involved a Cuban vessel illegally
fishing within the 12-mile Contiguous Zone, as proscribed by the
Bartlett Act. The vessel's captain claimed that he had innocent-
3.y and inadvertently drifted into the Contiguous Zone only after
having lost contact with the fleet's larger vessel that was relied
on for navigational infovaation. He attacked the constitutional-
ity of a statute that fixed criminal penalties on a person who did
not even know that he was vio3.ating the Act. Applying the J~iQ
~~ criteria, however, the court upheld the conviction and held
that the Bartlett Act was a policy-oriented statute, that it set
reasonab3.e standards, and that it established maximum penalties
 including imprisonment for up to one year! that were relatively
light and did not «gravely besmirch» or do grave damage» to an
offender's reputation. Although a similar constitutional attack
has not yet been made on the FCMA, it is likely that the reasoning
~ Hauka
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knowledge.  An exception is found in section 1857�!  H!, which
proscribes interference with another's arrest ~~g, that the
other person has violated a provision of the Act and an exception
is found in section 1857{1! I!, which states knowingly and will-
fully submitting false information is a violation of this Act.!
At first glance, this strict liability may seem somewhat harsh,
especially for a parson found guilty of merely possessing illegal
fish under section 1857 l! Q!. This apparent harshness, however,
is modified by provisions for consideration of an offender' s

degree of culpability in assessing civil penalties and of will-
ful negligence or intent» in considering remission or mitigation
of forfeitures. Significantly, Section 1859 b!, which contains
the criminal provisions of the Act, requires no similar considera-
tiohv



B.

The necessary quantum of force is obviously a question of
degree. Zn a federal court of
appeals found that an analogous provision of the Federal Criminal
Code did not mean to «sweep in all harassment of government offi-
cials involving 'laying a finger' on them. Nor is it used to
penalize frustrating yg, official, without more, even if that
action is deliberate. ~ Thus mere, harassment is not forcible
interference. perhaps the best indication of the necessary

$p »!. t 1 l. ' ~
ae«««sr< " ~prison guard and renoval o~s constituted sufficient force

Tn accelerating a car while a federal
officer was attempting to enter and search it was enough to sus-
tain a conviction gqg far'cible» resistance. Finally, in

the court had no diffic'.ulty in finding
kicking and flailing as constituting sufficient fayja. On the

«««ue«
that mere deception of an officer or mere refusal to unlock a door
through which federal agents sought entry did not constitute for-
cible acts.

Courts are divided over vhether threats of force are them
!I . gUa at�«de

although an implied threat of force in the indefinite future did
not constitute a violation, a person who has the present ability
to inflict bodily harm upon another, and willfully threatens or
attempts to inflict bodily harm, may be found guilty of forcibly
assaulting such person.

C.

Section 1861 b! �!  A!  ii! authorizes officers, with or with-
out a warrant, to board, and search or inspect, any fishing ves-
sel which is subject to the provisions of this [Act]. Con-
spicuously missing from this authorization is the requirement that
the boarding officer must have probable cause to believe that a
violation has occurred. Reasonable grounds are required in
section 1861 b!�! for an officer to make a warrantless arrest.
The Act's warrantless search provision thus raises two
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Section 1857 �!  Z! makes it unlawful f or any reason to
forcibly assault, resist, oppose, impede, intimidate or inter-

fere» with an officer in the conduct of his or her search or in-
spection . The adverb «forcihly» should+ read as aodifying all
of the verbs, and not simply «assault.« The most significant
legal question associated with this provision is Q~~ force is
required before one «forcibly violates the Act? The question is
of more than academic importance in view of the Act's reservation
of severe penalties for more serious» violations.



as a startinU point, the protactlfop of the Fourth anendn
apply to searches of dosestic vessels and foreiun vessels.
Once aliens becoae vsub]ect to liability under United St~ law,
they also have a right to benefit from its protection. The
Fifth Circuit Court of Appeals has concluded, in particular, that
the applicability of the Fourth Amendment was not limited to
domestic vessels or to our citizens; once we subject foreign ves-
sels or aliens to criminal prosecution, they are entitled to the
equal progyqtion of all our laws, including the Fourth
Amendment. «~

Aa a general proposition, the Fourth Amendment requires an
enf orcement of f icer to obtain a warrant baaed on probable cause
to belg~e an illegal act haa occurred be f ore conducting a
search. There are, however, many exceptions to this rule. The

I ~
to a lawful arrest, ia conducted in hot pursuit of a criminal
suspect, involves critical ci~maatancea pertaining to officer
safety or potential destruction of evidence, ar when it is an
administrative search or ia made at a border. A warrantless
search under the FCÃh is most likely an «administrative search,
even though it might fit other categoriea. This is important
because administrative aearchea may be constitutional with neither
a warrant ~ probable cause.

Searchea pursuant to regulatory authority have become more
prevalent as repulatory authority has Urown. an4glsa law has
grown with it. and in ~iy

p 1
warrant was necessary, hut that it could be based upon a showing
that the warrant was part of a neutral enforcement plane Prob-
able cause to believe that a violation of law occurred does not
seem neceaaa o obtain a warrant. V

and held that there
was no warrant necessary for inspections in highly regulated in-

galglge k 1 1l 1 I *Y ' a Kl
involved f irearma. The Court f ound that individuals involved in
these industries cannot reasonably have the same expectations of
privacy aa individuals in different trades, in light of the per-
vasive regulation of firearms and alcohol.

The question thus arises: is fishing also a «pervasively
regulated industry within the meaning of the ~~ and
CltlaeU p '. gp
affirmative. Xn v , the Washington Court of
Appeals held that commercial gillnet fishing has a history of
regulation that subjects gillnet fishermen to warrantless
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issues.~ First, is it permissible to search without a warrant
under all circumstances? Second, in a warrantless search, does
the Fourth Amendment require that an officer have probable cause
to believe that a violation has occurred? These issues, in turn,
raise yet a third fundamental issue: the applicability of Consti-
tutional protections to foreign vessels. That issue is discussed
first.





The court relied heavily on the fact that
the First Congress clearly authorized suspicionless boarding in a
statute that is a lineal ancestor to the Tariff Act. The First
Congress has no relevance to interpretations of the FCMA, for the
subject matter and language of the statutes are not comparable.

The second justification for not having a warrant, applicable
to foreign vessels only, is that the operators of such vessels
have consented to warrantless syygches. In a 1983 case, Q~~

the Ninth Circuit Court of
Appeals held that, because owners or operators of foreign vessels
must agree to allow boarding and inspection of their vessels by
authorized U.S. officers as a condition of their FCMA permits,
suan noardings ~ inspections or searches are constitutional
without a warrant.

If the constitutionality of warrantless searches of fishing
vessels is settled, the scope of such searches is less so. Fish-
ing enforcement searches are not without limit. Specific searches
might not need to be based on probable cause, but an administra-
tive warrant may be required of the overall administrative plan of
which the specific search is a part. The purpose of a general
administrative warrant is to ensure that searches are made pur-
suant to neutral criteria and are reasonable in scope. This, in
turn, may require regulatory bodies such as regional Councils to
develop enforcement plans and search procedures that limit a
boarding officerps discretion. Additionally, there are distinct
constitutional limits of the scope of fishing enforcement

that the scope of the search is implicitly restricted to those
areas of the ship that must be inspected to enforce fishing regu-
lations. Presumably this would exclude living quarters and the
crew's personal property where the expectation of privacy is en-

' ~" l4E
when it stated, ~one who is engaged in an industry that

is pervasively regulated by the government or that has been his-
torically subject to such close supervision is ordinarily held to
be on notice that periodic inspections will occur and, accord-
ingly, has no reasonable expectations of privacy in the areas
where he 3caowa those inspections will occur.
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Twa circumstances point to the validity of suspicionless
searches under the FCMA. The first is the commercial nature of
the vessel, which arcpmhly is entitled to less protection from
~ l K 4 sulREs 1 ~
sitias of anforcenent: ~The nature cf wa orna coaaaarce in
waters providing ready access to open sea~ is an inportant
circumstance according to the court. At this time, however, it
is not clear if the FCNA authorizes suspicionless searches.



The legal issues concerning enforcement of the provisions of
the PCS are intricate and not yet fully resolved. Yet the prac-
tical difficulties of enforcement across broad expanses of open
ocean are of primary concern to those charged with ensuring that
the mandates of the FCNA are obeyed. An unsteady economy and
budget cuts at all levels of goverruaent are reflected in diminish-
ing resources available to enforcement agencies. Thirteen years
of success in the implementation of the Act would appear to jus-
tify continued allocation of the financial resources necessary to
achieve effective enforcement, the obvious key to future success
of the FCNA.
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END NOTES: Introduction

CK4ZTER 1

16 U.S.C. 55 1801-1882 �982! [hereinafter cited as FCMA].

This discussion of the role of international law in fish-
eries management is based on G. KNIGHT, MANAGING THE SEA'S
LIVING RESOURCES 17 �977!, a brief but comprehensive
overview of fisheries management up to and including the
PCMA.

2 ~

3.

G KNIGHT g ED ~ g THE FtPE%84E OF ZNTERNAT I ONAL P I SHER I ES
MANAGX2GKX' 3 �975! ~

4.

Hollick, 5 OCEAN DEV. 6i
DlT'L L. 61-97 �978!. This article presents a detailed
analysis of U.S. fisheries policy up through the 1958 Law
of the Sea Conference, with a particularly helpful section
on the claims of extended !urisdiction of Latin American
countries.

Por information regarding specific international fishery
agreements, see P. CHRZSTY 4 A. SCOTT, ~~g note 3, at
192-214; A. KOERS, INTERNATIONAL REGULATION OF MARINE
FISHERIES: A STUDY OF REGIONAL FISHERIES ORGANIZATIONS
�973! . For information on international agreements to
which the United States was a party in 1975, see Jacobs,

~ ~

6.

SZIalalt
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Maximum sustainable yield is the highest point to which a
given fishery can be harvested on an indefinite basis
without reducing the size of the stock to a level where
replacement can no longer occur. +. at 8. For a more
detailed discussion of the concept, see P. CHRISTY k A.
SCOTT, THE COMMON WEALTH IN OCR' FISHERIES: SOME PROBLEMS
OF GROWTH AND ECONOMIC ALLOCATION 6-16 �965!.



7 ~

9 ~

10.

12.

13 ~

14 ~

15.

Convention on the Territorial Sea and the Contiguous Zona,
April 29, 1958, 15 V.S.T. 1606, T.I.A.S. No. 5639, 516
V.N.T.S. 205  in force Sept. 10, 1964! .

Convention on Fishing and Conservation of the Living Re-
sources of the High Seas, April 29, 1958, 17 V.S.T. 138,
T.X.A.S. No. 5969, 559 U.N.T.S. 285  in force March 20,
1966! .

Convention on the High Seas, April 29, 1958, 13 U.S.T.
2312, T.Z.A.S. No. 5200, 450 U.N.T.S. 82  in force Sept.
30, 1962! ~

Convention on the Continental Shelf, April 29, 1958, 15
U.S.T. 471, T.I.A.S. No. 5578, 499 V.N.T.S. 311  in force
Zune 10, 1964! .

Bartlett Act, Pub. L. No. 89-658, 80 Stat. 908  '1966! . The
Bartlett Act wae repealed by the FCMA in 1976.

 Note 12 omitted in 1989 revision.!

U.S. GZXEKlL ACCOUNTING OFFICE, THE U.S. FISHING INDUSTRY
PRESENT CONDITION AND FV]%RE OF MARINE FISHERIES 13

�976! - This report is a very detailed analysis of the
condition of the U.S. fishing industry prior to the FCMA.

The following stocks were considered seriously overfished:
Atlantic: haddock, herring, yellowtail flounder; Pacific:
mackerel, sablefish, shrimp; Atlantic  but not Gulf of
Mexico!:,menhaden; Atlantic and Pacific: halibut.

Alaska pollock  Pacific!, yellowfin sole  Pacific! and
hake  Pacific! were also listed as species that were over-
fished, but of less significance to U.S. fishermen. S.

W
LZ BRARY OF CONGRESS, CONGRESS ZONAL RESEARCH SERVI CE, OCEAN
AND COASTAL RESOURCES PROJECT, 94th Cong., 2d Sess., A
LEGISLATIVE HISTORY OF THE FZSHERY CONSERVATION AND MANAGE-
MENT ACT OF 1976, at 670  Comm. Print 1976! [hereinafter
cited as LEGISLATIVE HISTORY].

The Foreign Relations Committee believed that the bill was
inconsistent with existing V.S. legal obligations, par-
ticularly the 1958 Convention on the High Seas. The Com-
mittee was further concerned that the bill would undermine
treaty negotiation efforts at the Third Law of the Sea
Conference. S. REP. NO. 459, 94th Cong., 1st Sess. 5

at 587.
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16 '

am today signing a bill which provides a com-
prehensive domestic and international program for
the conservation and management of our fisheries.

Some specific aspects of this legis lation re-
quire comment. I supported this legislation on the
condition that the effective date of the legislation
would be delayed so that the Law of the Sea Confer-
ence could complete its work and to permit sufficient
time for a proper transition.

The tasks of continuing our negotiating efforts
at the Law of the Sea Conference and at the same time
establishing new fishery plans issuing hundreds of
new fishing permits and negotiating specific fishery
agreements with foreign governments will require
substantial resources in excess of those presently
allocated to international fisheries affairs. The
Departments of State, Commerce, and Transportation
must do their best to implement the actfully. Since
availabl.e resources are finite, however, it is pos-
sible that full implementation may take more time
than is provided in the act,.

I am concerned about our ability to fulfill the
tasks in the time and manner provided in the act. I
am particularly anxious that no action be taken which
would compromise our commitment to protect the free-
dom of navigation and the welfare of our distant-
water fisheries. Surely w» would not wish to see the
United States engaged in international disputes
because of the absence of needed flexibility.

Additionally, I am concerned about four specific
problem areas which are raised by this legislation:

First, absent affirmative action, the subject
bill could raise serious impediments for the
United States in meeting its obligations under
existing treaty and agreement obligations;

Second, the bill contemplates unilateral
enforcement of a prohibition on foreign fishing
for native anadromous species, such as salmon,
seaward of the 200-mile zone. Enforcement of
such a provision, absent bilateral or multilat-
eral agreement, would be contrary to the sound
precepts of international jurisprudence;
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President Ford made the following statement upon signing
the FCMA into law:



Third, the enforcement provisions of H.R. 200
dealing with the seizure of unauthorized fishing ves-
sels, lack adequate assurances of reciprocity in keep-
ing with the tenets of international law; and

Fourth, the measure purports to encroach upon
the exclusive province of the Executive relative
to matters under international negotiations.

Although these matters are of major importance, I
am hopeful they can be resolved by responsible
administrative action and, if necessary, by curative
legislation. Accordingly, I am instructing the
Secretary of State to lead Administration efforts
towards their effective resolution.

Ah f ! UM
HISTORY, ~pe nota 14, at 34.

For a helpful discussion of the arguments for and' against
passage of the FCNA, see the report of the Senate Commerce
Committee, S. REP. NO. 416, 94th Cong., 1st Sess. �975!,
~ i

17 ~

See United Nations, The Law of the Sea: United Nations
Convention on the Law of the Sea with Index and Final Act
of the Third United Nations Conference on the Law of the
Sea  Official Text! �983!.

17a.

An even more recent Presidential Proclamation, issued by
President Reagan in December, 1988, extends the U. S. ' s
territorial sea breadth from three nautical miles to twelve
nautical miles, again consistently with current customary
law refected in the 1982 treaty. Proclamation 5928, 54
Fed. Reg. 777  Dec. 27, 1988!. This proclamation by its
terms does not change existing domestic legislation,
including the FQQ. Presumably, then, the FCMA's EEZ
remains, as a matter of U.S. law, 197 miles wide, extend-
ing from the outer boundary of the coastal states' three-
mile furisdiction to the 200-mile limit.

17c.

18. U. S . DEPT ~ QF COMMERCE, NATIONAL OCEANIC AND ATMOS PHERI C
AGNINISTRATION, NATIONAL MARINE FISHERIES SERV I CE, FISH-
ERIES OF TEE UNITED STATES, 1980 �981! . These reports
are an excellent source of data on the U.S. fishing
industry.
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17b. Proclamation 5030, 48 Fed. Reg. 10, 605  Mar. 14, 1983! .



19- UNITED STATES GENERAL ACCOUNTING OFFICE, PROGRESS AND
PROBLZKS OF FISHING MANAGEMENT UNDER THE FISHERY CONSERVA
TION AND MANAGEMENT ACT 14 �979!.

4/89 129



END NOTES: Foreign Fishing
2

16 U.S.C. 55 1801-1882 �982! [hereinafter cited as FCMAJ.

The area covered by the FCZ has been redesignated as the
Exclusive Economic Zone  EEZ!. 16 U.S.C.A. 5 1811  West
Supp. 1988!.

2 ~

2a ~ 16 U S ~ C- 5 1801 b! �! �982! .

2c. North Pacific Management Council Newsletter No. 5-88  Dec.
1988! . Joint venture harvest is expected to fall from a
high of 804 of the groundfish harvested in 1987 to less
than 2092 in 1989.

3 ~ Magnuson,

at 431.

at 432.

at 431.

4 ~

6.

For a list of these agreements, see S. REP. NO. 416, 94th

CONGRESS g CONGRESS I ONAL RESEARCH SERVI CE g OCEAN AND COASTAL
RESOURCES PROJECT, 94th Cong., 2d Sess. �975!, A LEGISLA-
TIVE HISTORY OF THE FISHERY CONSERVATION AND MANAGEMENT ACT
OF 1976 NO. 653, 720-23  Comm. Print 1976! I'hereinafter
cited as LEGISLATIVE HISTORY].

7.

For example, during the 10-year period ending in 1976,
the size of certain herring stocks in the Georges Bank
fishing area off New England had declined by more than

8.
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2b- U.S. Dept. of Commerce, National Oceanic and Atmospheric
Administration, National Marine Fisheries Service, Current
Fishery Statistic No. 8700 Fisheries of the United States
198'7, 28  May 1988!.



H.R. REP. No. 445, 94th Cong., 1st Sess. 29�975!,

1080 '

9 ~

FCMA f 1801  a! .10.

In 1974, the International Court of Justice in the Fish-
eries Jurisdiction Cases, 1974 I.C.J. 3, declared Iceland's
50-mile fishery zona invalid under international law be-

1 I
fishing rights.

94th Cong.,

note 7, at 228, 265  statement of Senator Hollings! .

12 ~

1a ~l
228, 440-41  statements af Senators Magnuson and Gravel!.

13.

Magnuson, ~ggy, note 3, at 435.14.

An Act of Registering and Clearing Vessels, Regulating the
Coastal Trade, and for Other Purposes, ch. 8, l Stat. 305
�793!. Section 1 of this Act corresponds with 46 U.S.C.
251 �976!. Under the Coasting and Fishing Act, U.S.
fishermen have the exclusive right to fish within three
miles of the U.S. coastline. Aside from a prohibition cn
the direct landing of fish in the U.S. by foreign vessels,
the law is without sanctions.

15-

FCMA 5 1857�!  A! . Foreign fishing within state waters is
now punishable by a f ine oi not more than $100, 000.
1859 b!.

16 '

Section 230 of the American Fisheries Promotion Act of
1980, Pub. L. No. 96-561, 94 Stat. 3296 [hereinafter cited
as AFPA], amends section 201 d! of the PCS I 1821 d! ~

17.

~ Q~ notes 133-155 and accompanying text.18 ~

1311/8 5

80 percent. U.S. DEPT. OF CONMKRCE, NATIONAL OCEANIC AND
ATMOS PHERZC ADMINISTRATION, NATIONAL MARINE FISHERIES
SERVICE, FINAL ENVIRONMENTAL IMPACT STAT22QÃT/pRELIMINARY
FISHERY MANAQ39694T PLAN FOR THE ATLANTIC HERRING FISHERY OF

THE NORTHWESTERN ATLANTIC 68 �977! [hereinafter cited as
ATLANTIC HERRING FMP]. In 1960 U.S. vessels had harvested
88 percent of the total fish catch from Georges Bank, but
by 1972 the U.S. catch had decreased to only 10 percent cf
the total fish catch. S. REP. NO. 416, ~~ nate 7, at
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I Mlall*

52 WASH . L. REV.
495 �977! .

59 ' FCMA 5 1821 c!

60. ~. 5 1822 a!�!,  c!�!.

61. ~. 5 1823 '

62. Past fishing agreements were not subject to ratification
because they had not been submitted to the Senate as trea-
tiesg the congressional role was limited to an after-the-
fact examination. A House report on an earlier version of
the Act reported that, because of the perceived failure of
the previous agreements:

There is an overwhelming need to insure that the
utterly bankrupt negotiating procedures of the
past decade are not repeated after enactment of
this Act. Na longer will it be necessary for the
United States to go, hat in hand, to foreign capi-
tals to give concessions in return for minimal
recognition of conservation principles by the many
foreign nations now fishing off our. shores

These procedures [for congressional review of
GIFAs] recognize that the oversight role of Con-
gress cannot be effectively undertaken unless there
is adequate review and deliberation before these
amendments become a reality.

IIRtL
LEGISLATIVE HISTORY, ~i~g note 7, at 1112.

FCMA $1821  g! .63.

The illusory effect of a reciprocity provision as a method
to ensure access for the U.S. distant-water fleet was
recognized by Senator Stevens of Alaska:

64.

It is to me ... a principle of reciproc-
ity but not reciprocity of one nation to
the other .... [W]e must keep in mind
that the South American fleets da not
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57. The Constitution provides that the President ~shall have
Power, by and with the Advice and Consent of the Senate, to
make Treaties, provided two thirds of the Senators present
concur. U.S. CONST. art. IZ, 5 2, cl. 2.



fish off our shores and we do not fish
off the shores of Russia. We do, how-
ever, fish off the shores af some South
American nations. Xt is not really
reciprocity on a bilateral or multilat-
erall basis. Zt is reciprocity in a
statement of principle rather than any-
thing else.

nat.e 12,

 statement of Senator Stevens! .

66. 81 DEP~T ST. BULL. 31 �982! ~

67.

76 DEP'T ST. BULL. 175, l77 �977!  statement by
Rosanne L. Rid@way, Deputy Assistant secretary for oceans
and Fisheries Affairs!.

68.

76 DEP'T ST. BULL. 273 �977!  statement by Frederick
Z. Brown, Director, Office of Press Relations!.

69. FCÃA 5 1853 a!�!.

LATTVE HZSTORY, gggyg note 7, at 1098.

71. Christy,

~ SLOTS

72. FCMA 5 1802 �8! .

73. COUNCZL ON ENVZROHNZ2lTAL QUALZTY, MANAGZ2QRIT AND STATUS OF
U.S ~ COMNERCZAL MARZNE FZSHERXES 27 �981! .

50 C.F.R. 5 602.11 c! �988!.74 '

75. Zuboy I Jones,
NOAA TECHNICAL MEMO-

RANDUM NMFS F/SEC-17, June 1980, at, 2.

76 ' ktcCLi F54.i J ~ GULLAND, THE KANAGEPGBlT OF MARINE FISHERIES
108 �974!.

77.

4/89
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65. Phone conversation with Jukka Kolhoner, Assistant Adminis-
trator, International Division, National Marine Fisheries
Service  April 10, 1989! .





Originally the eight Councils identif ied some 80 fisheries
for which they proposed to develop FMPs. However
1852 h!�!, makes clear the former supposition that not all
fisheries need regulation. The national standard guide-
lines, 50 C.F.R. 5 602.17 b! �988!, contain a list of the
criteria to be used in deciding which fisheries require an
FMP.

FCMA S 1852 h! �! .

1852 !! .

1855 e! .

1853  a!

1852  h! {2! �! .

t4. S 1852 g! �!.

12.

13.

14.

15 '

16 '

17.

18 '

5 1852 g!�!.

1852 f! �! ~

19.

20.

21. ~. $1852  f! �! .

U.S. CONST. art. Z, I 8, cl. 3.

Manchester v. Massachusetts, 139 U.S. 240 �891!.

22 '

23 '

24.

Territorial Sea of the United States, 24 WKZKLY COMP. PRES.
DOC. 1661  Qec ~ 27   1988! .

24a.

25. ~ Skiriotes v. Florida, 313 U. S. 69 �941! .

26 ~

27 ' ~ State v. Bundrant, 546 P-2d 530  Alaska 1976!; Frach v.
Schoettler, 280 P.2d 1038 {Wash. 1955!; Johnson v. Gentry,
30 P.2d 400  Cal. 1934!-
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The basis for such extraterritorial management has been the
traditional police power of the states. For states to
adequately and effectively control fishing ggt~ their
boundaries they have found it necessary to extend their
reach outside as well. Qg Bayside Fish Co. v. Gentry, 297
U.S. 422 �936!; Johnson v. Gentry, 220 Ca. 231, 30 P.2d
400 �934!; Santa Cruz Oil Corp. v. Milnor, 55 Cal. App; 2d
56, 130 P.2d 256 �942!; Frach v. schoetler, 46 wash. 2d
281, 280 P.2d 1038 �955!.



~/ ~ / OR. REV. STAT. !$506. 750, 506. 755 { 1981!
ALASKA ADMIN. CODE, tit. 44, 5 44. 03. 01 {Oct., l980! .

28.

U.S. CONST. art. VI, cl. 2.29.

30.

~ FCMA 5 1856 a! .31.

5 1856  b! �! .32 '

Administrative Procedure Act, 5 U.S-C- $ 554 et seq.
�982! r FCMA $1856 b! �! .

33.

Preemption under this section has been necessary in several
cases. In 1982, Oregon extended the commercial salmon
season in syite of the Salmon FMP. gag In the matter of
Proceedings to Preempt State Management Authority of the
State of Oregon, Docket No. 212-084  Dept. of Comm., May
26, 1982! . ~ ~ Ray, Administration of the FCMA, OCEAN
LAW MEMO NO. 23  MAY 1983! ~

34.

In 1984, Oregon extended the salmon season in violation
of the Salmon FMP. This action was preempted on September
21, 1984, twenty-one days after the extension was imple-
mented, and only nine days from the end of the extension
period.

Occasionally, preemption under this section is ineffec-
tive because the extension is for such a short period of
time that preemption could not be implemented, as in the
Alaska salmon fishery in 1983, and in the Caliiornia salmon
troll season in 1984.

35 ' The FCMA, ~~ note 1, at $ 1856 a! defines state waters
as «any pocket of waters that is adjacent to the State and
totally enclosed by lines delimiting the territorial
sea... , but does not define internal waters. The presump-
tion made here is consistent with international law and the
overall scheme of the FCMA.

36. 5 1856  b! �! .

~ FCMA 5 1856 a! �! .37.

The mere delegation of authority seldom acts to preempt
otherwise valid state regulation. ~ Rich v. santa Fe
Elevator Corp., 331 U.S. 218 �947!; Hines v. Davidowitz,
312 U.S. 52 �941! . The focus of' inquiry in every case is
Congressional intent.

38 '
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Very rarely, however, does federal law occupy a legal field
completely. ggg H. HART 4 H. WECHSLZR, THE FEDERAL COURTS
AND THE FEDERAL SYSTEM �953!; Hart, ween

54 COLUM. L. REV. 489 �954! .



39.

For decisions upholding state regulation beyond territorial
waters, ~ F/V American Eagle v. State, 620 P. 2d 657
 Alaska 1980!; Livings v. Davis, 465 Sa.2d 507 {Fla. 1985! .

40 ~

Letter from Terry Leitzell to Rep. Don Young  Aug., 1980! .41.

Ray v. Atlantic Richfield Co., 435 U. S . 15 1
�978! .

42 '

~ t reenberg 4 Shapiro,43.

55 S CAL . L. REV. 641 �982! .

Territorial Sea of the United States, 24 WEEKLY COMP. PRES.
DOC. 1661  Dec. 27, 1988!.

43a.

44. Q~ Skiriotes v. Florida, 313 V. S. 69, 77 �941! .

~ Manchester v. Massachusetts, 139 U.S. 240 �891!.

16 U.S.C. 5 1451 et seq. �982!.

5 1456 c! �! .

45.

46 '

47.

Florida v. Baldrige, No. TCA 83-7071 {N. D. Fla.
complaint filed Mar. 8, 1983!; Southeastern Fisheries
Assoc., Znc. v. Livings, No. 83-524-Civ. - SMA {S.D. Fla.,
filed March 3, 1983! .

48.

NOAA Administrator's Letter No. 37  Nov. 24, 1982!, at 4.

464 U.S. 312 �984! ~

at 324 ~

49

50.

51.

at 330. On this point, the Court reversed the hold-
ings of the Ninth Circuit Court of Appeals in California v.
Watt, 683 F.2d 1253  9th Cir. 1982!, and of the district
court, 520 F. Supp. 1359  C. D. Cal. 1981!-

52 ~

Ray,
NO- 23  May 1983!; Taylor k Rieser,

53. OCEAN LAW MEMO
e

3 TERRITORIAL
SEA NO. 1  May 1983!.

4/89
151

OR. RKV. STAT. 5 508 265 {1981! . ~ ~ People v.
weeren, 26 Cal. 3d 654, 607 P. 2d 1279, 163 Cal. Rptr. 255

not precisely define «registration, but stated that fac-
tors such as citizenship, fishing in adjacent waters,
operation from state parts and legitimate and demonstrable
state interest served by the regulation might provide a
basis for the registration required by 5 1856 of the FCMA.



54.

1! If full consisten-
cy is either  a! prohibited by federal law �5 C.F.R.
930.32 a!! or  b! will hamper or proscribe the attain-
ment of specific federal legislative policies or objec-
tives  California v. Watt!. In the case of an FMP,
those constraints would be determined primarily by
reference to the requirements of the MFCMA.

2! If the factual
conditions prevailing in the area where the federal
activity is to take place differ from those within the
coastal zone. In the fisheries management context,
this would occur where

from those affecting the fishery
within the

3! r If the proposed federal
action will have the the
objectives of the state coastal program as it would if
identical with coastal program requirements, it is
consistent. Meeting this standard would require the
comparison of the enforceable state program policies
concerning the affected fishery with the objectives and
probable impacts of the relevant FMP provisions.

at. 4.

55. 15 C.F.R. I 930. 39  c! �988! .

56. 15 C.F.R. 5 930.32 a! �988!.

In response to Interior v. Calif ornia, NOAA amended its
regulations to exclude OCS oil and gas lease sales from
federal consistency review under the CZMA 307 C!�!.
However, affected states can still consult with the Depart-
ment of Interior under 19 OCSLA. In addition, under
307 c!�! B! of the CZMA, states can review consistency of
OCS exploration, development and production plans which
affect land and water uses in the coastal zone. Federal
agencies must continue to review activities other than OCS
oil and gas lease sales, in particular, proposed FMPs, on a
case-by-case basis to determine whether the activity does
directly affect the coastal zone within the meaning of
307 c!�!, and, if so, must provide a consistency deter-
mination. ~ 15 C.F.R. $ 923, 930 �988! .

57.

No amendments to g 307  c! �! of the CZMA have yet been
enacted.
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at 3-4. Taylor and Rieser suggest three standards for
determining when strict conformity or compliance with state
coastal program fishery provisions will not be required in
order for an FMP to he consistent «to the maximum extent
practicable%



59 ~

60.

California v. Watt, 683 F.2d 1253, 1264  9th Cir. 1982! .

In a portion of the opinion that, was not overturned by
Supreme Court review, the court in California v. Watt
believed that NOAA regulations implicitly support the
court's allocation of responsibility, by requiring the
acting federal agency to prepare the consistency determina-
tion and then to provide it to the affected state for
review. Where the state and the federal agency have a
serious disagreement over whether or not the proposed
action is consistent with the state's program, the Secre-
tary of Commerce may be requested to mediate the dispute.
However, mediation is voluntary and the agency may discon-
tinue the mediation process at any time. Thus, the ultimate
discretion in making a consistency determination  subject
to judicial review! is placed by the regulations in the
acting federal agency.

Zn the case of an FNP, NOAA, the agency responsible for
reviewing the coastal pxogram to make certain that it
complied with the requirements of the CZNA, would also be
responsible for reviewing the fisheries plan to make cex-
tain that it was consistent with the coastal program.
This dual role puts HMA in the position of having the
capability, if it chooses, to insure that an FMP has a high
degree of consistency with coastal program objectives.
he IC-
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9.

10.

12.

13 ~

14.

15 ~

16 ~

17.

18 ~

19.

20 '

21.

22 '

23.

24 '

~ Guidelines, ~~ note 5, at L4.

40 C.F.R. 5 1501.4 b! �988!; ~ ~ Guidelines,
~~Za note 5, at 12.

at 12, app. 4c.

ggg Guidelines, ~g~ note 5, at 12-13.

Fishery Management Plans must be cons istent with the
requirements af «any other applicable law. FCMA
1853  a! �!  C! .

Endangered Species Act, 16 V.S.C. 5 1531 - 1543 �982!
[hereinafter cited as ESA].

at 5 1536t ~ ~ Guidelines, ~~ note 5, at
261 50 C.F.R. 5 402.10-.16 �988!.

Qg Guidelines, pygmy note 5, at 9.

Marine Mamamal Protection Act, 16 U.S. C. 5 1361 - 1407
�982! [hereinafter cited as NNPA].

gag Committee for Humane Legislation, Inc. v. Richard-
son, 414 F. Supp. 197  D.D.C.!, aff'd in part, rev'd in
part, revised in part, 540 F..2d 1141  D.C. Cir. 1976!.
I ~ IStL11V

14 Willa-
mette L.J, 153 �978!.

If a marine iaaeel population will be affected, information
identifying and quantifying the problem must be included in
the EIS. Qg Guidelines, gg~ note 5, at 26.

Coastal Zone Management Act, 16 V.S.C. 55 1451 - 1464
�982! [hereinafter cited as CZMA].

1456 c! �! . ~ 50 C.F.R. 5 601.21 b! �! �988!;
Qgg ~ Gordon 4 Greenbux g,
ggga, presented at the Second Annual National Fishery Law
Symposium  Oct. 21, 1983!, at 12.

15 C.F.R. I 930.36 �988!. On June 1, 1984, NOAA
solicited public comment an proposed rulemaking to revise
CZÃA regulations as a result af the V.S. Supreme Court
decision in Department of the Interior v. California, L04
S. Ct. 656, 52 U.S.L.W. 4043 �984!. ~ 49 Fed. Reg. 22825
 June 1, 1984! ~

NEPA 5 4332 G!.

40 C.F.R. g 1506 ~ 4 �988! ~
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Exec. Order No. 12, 191, 46 Fed. Reg. 13, 193 �981! . This
requires an agency to refrain from publishing its final
rule upon request of the Director of 0MB. ~ E.O. 12.291
5 3 f! [2] ~

25.

5 U.S.C. 5 601-612, at, 603 �982!.26 ~

note 2S; ~ ~ Guidelines, ~g note 5, at
1S, app. 4c.

27.

545, 50 C.P.R. I 602.16 c! �! �988! .28.

50 C.F.R. $ 602.4 �988! .29 '

The codified format regulations were removed: ~ 49 Fed.
Reg- 13,372  April 4, 1984!. ~ ~ Addendum to Guide-
lines, agora note 5, available Summer 1984.

30.

PCMA 5 1852  h! �! . The number o f hearings vil l vary
from fishery to fishery, depending on the level of public
interest and the issues considered.

31.

Guidelines, ~~ note 5, at 18.32.

~ Guidelines, ggggg note 4, at 20-27.33 '

34.

For Event Schedule, gag Guidelines, g~ note 5, at
28 32.

35.

36. PCMA 5 1854 b! .

1851 a! .37.

1854  a! �!  A! .38.

at 5 1854 b!�! .39.

1854 b! �! l ~ Guidelines, ~i~g note 5, at 44.40.

41. FCMA % 1854  b! �! .

1854  c! �!  B! .42.
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The agencies include: Office of Management and Budget
 reviev for compliance vith E.O. 12291!: the Coast Guard
 review of matters with respect to enforcement at sea!; the
State Department  reviev of matters vith respect to foreign
fishing!; and the Office of Coastal Zone Management.
FCMA 5 18S4.



43. ~ Administrative Procedure Act, 5 U.S.C. 5 553 d! �982!;
40 C.F.R.5 1506.10 �988! .

44. ~ Guidelines, ~i~g nate 5, at 33-34.

�979!, at 10  relating to permit conditions!.

46. gag ~., Gulf of Mexico Fishery Management Council,

�981!, at 8-20  statistical
reporting requirements!.

47. ggg Gui.delines, ygggg note 5, at 35.

48. ~. at 36.

49. PCMA 5 1855  ~ ! .

50. ~ Guidelines, ~~ note 5, at 37.

51. PCMA 5 1852  h! .

52. ~ Guidelines, ~~ note 5, at 12, app. 4d at 12.
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45. ~ ~., Western Pacific Fishery Management Council, g~~





5a.

6.

7.

8.

9.

10 '

12 ~

13.

14.

15.

16.

17.

18 ~

19.

20.

4/89

15 C.F.R. fj 904.100 .108 �988! .

96 Stat. 2481, P.L. 97-453, codified in various sections of
16 U.S.C. 5 1801 ~ ~.

Qg Fidell, y~L note 3, at 548-49.

9 �! MARINE FISH. MGT. 6 �983! .

United States v. Marunaka Maru No. 88, 559 F. Supp. 1365
 D. Alaska 1983! .

562 F. Supp. 34  D. Alaska 1982!.

16 U.ST CD 5 1821, 1857�!  E! is  H!; 50 C.F.RE $ 611.6
�988! ~

16 U.S. C. 5 1821, 1857�!  X! 4  H!; 50 C. F.R. 5 611. 7  a! �!
and �! �988! .

16 U.S ~ C I 1957 �!  C! 1 50 C ~ F.R. j 611 ~ 9  f! �988! ~

50 C. F.R. I 62L.2  b! �988! ~

The Convention was adopted in the spring of 1982 by a vote
of 130 for, 4 against, and 17 abstentions. The U.S. voted
against adoption and is not likely to sign or rati fy the
document in the near future. Nevertheless, the f i shing
provisions of the treaty are widely viewed as reflective of
customary international law. See, United Nations, The Law
of the Sea: United Nations Convention on the Law of the
Sea with Index and Final Act of the Third United Nations
Conference on the Law of the Sea  Official Text! �983! .

559 P. Supp. 1365  D. Alaska 1983! .

15 C F.R. 5 904 ~ 300 ~ 322 �988! ~

This conclusion is implied from the lack of any such lan-
guage in FCMA 5 1857.

United States v. Freed, 401 U.S. 601, 613 n.4 �971! .

Morissette .v. United States, 342 U.S. 246 �952!. In
United States v. Dotterweich, 320 U.S. 277 �943!, the
Supreme Court found that individuals could be found guilty
of violating the Food, Drug, and Cosmetic Act even though
«consciousness of wzongMoing be totally wanting.» ~. at
284. Later, in Lambert v. California, 355 U.S. 225 �957!,
Justice Douglas concluded that «I't]here is wide latitude in
lawmakers to declare an offense and to exclude elements of
knowledge and diligence from its definition. +. at 228.
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21.

22.

23 ~

24 '

25.

26.

27.

28.

29 '

30 ~

31 ~

32 '

33.

34 '

35.

36.

37.

38.

39.

40.
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282 F.2d 302  8th Cir. 1960! .

536 P.2d 652 �th Cir. 1976! ~

This follows from the court's conclusion in Long v. United
States, 199 F.2d 717 �th Cir. 1952!, where the court held
that a similar prohibition in the Federal Criminal Code
should be read to mean that the adverb forcibly modifies
the entire string of verbs which included assaults, re-
sists, opposes, impedes, intimidates or interferes.
at 719.

452 F. 2d 696 �d Cir. 1971! .

491 F.2d 1231 �st Cir. 1974! .

231 P.2d 232 �th Cir. 1956!.

440 P.2d 1152 �d Cir. 1971!.

509 P.2d 961  D.C. Cir. 1975! ~

The practical result of a finding that a search violates
the guarantees of the Constitution's Fourth Amendment is
that any evidence found as a result of the search is sub-
ject to the exclusionary rule. That is, the evidence will
be inadmissible at trial. ~, ~., Mapp v. Ohio, 367
U.S. 643 �961! ~

United States v. Odneal, 565 P.2d 598  9th Cir. 1977! .

United States v. Cortes, 588 P.2d 106 �th Cir. 1979!.

at 110.

United States v. Cadena, 585 F.2d 1252 �th Cir. 1978!.

Zones v. United States, 362 U.S. 257 �960!.

387 U.S. 523 �967!.

387 U.ST 541 �967!.

397 U.S. 72 �970!.

406 U.ST 311 �972!.

23 Wash. App. 113, 594 P.2d 1361 �979!.

Paladini v. Superior Court, 173 P. 588  Cal. 1918!; State
v. Marconi, 113 N.H. 426, 309 A.2d 505 �973!; State v.
Westside Fish Co., 31 Or. App. 299, 570 P.2d 401 �977!.
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41. 470 F. Supp. 1223  D. Alaska 1979! .

Salelo v. Baldrige, 724 F.2d 753  9th Cir. 1984!, in which
certain domestic tuna boat caytains challenged the consti-
tutionality of a regulation promulgated pursuant to the
Marine MaIImal Protection Act, 16 U.s.C. $ 1371. The regula-
tion, 50 C.F.R. I 216.24 f!, permitted observers to accom-
pany tuna fishing vessels and collect evidence that could
be used, if necessary, in legal actions against, the ves-
sels, captains, and owners. The plaintiffs argued that
their Fourth Amendment protection from unreasonable
searches was violated by the regulation. The court cited

latulI4E R 11 t RL !
approval in holding that the domestic tuna fishery also
falls within the heavily regulated industry exception to
the warrant requirements. The court also stated that the
government's intrusion into the caytains' Fourth Amendment
freedoms was outweighed by the legitimate governmental
interest in taking steps to protect the diminishing por-
yoise yoyulation.

42.

43. 462 U.S. 579 �983!.

44 ~

46. 699 F.2d 989, 994 �983! ~

47. 787 P.2d 857, 865 �rd Cir. 1986!.
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45 503 F Supp 1075  D Alaska 1980! g ~~ 699 F ~ 2d 989
�983! .


