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NON-STANDARD ABBREVIATIONS

For the sake of brevity, the following non-standard abbreviations

and forms of citations have been used in this report.

Supreme Court Refers to the Supreme Judicial Court of
Maine unless otherwise indicated.

P.L. 1969, c¢.23 Public Laws of Maine are cited by legisla-
tive year and chapter number.

P.&S.L., 1969, c.22 Private and Special Laws of Maine are cited
by legislative year and chapter number.

Resolves, 1969, c¢.21 Resolves of the Legislature are cited by
legislative year and chapter number.

32 M.R.5.A. 1751 Public Laws of Maine which are compiled in
Maine Revised Statutes Annotated will gen-
erally be cited by reference to the Title
and Section numbers of Maine Revised Stat-
utes Annotated.

(Supp.) When followed by (Supp.), a citation in
the above form refers to the Cumulative
Pocket Supplement for use in 1968-9 of
Maine Revised Statutes Annotated.

Even though collected in Maine Revised
Statutes Annotated, public laws may be
referred to by legislative year of enact-
ment and chapter number:

When year of enactment is material.
When year of amendment is material.
When statute is referred to for first
time.

ii
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CHAPTER FIVE  POLLUTION™

..."Public convenience or health",...require that the refuse matter
and impurities in large cities should be deposited and dissipated in the
sea, which is the great receptable provided by nature for the offscour-
ings of the land.l

The mills and manufactories upon our rivers and streams, though they
have banished the former denizens of these waters, furnish a compensation
immeasgrable as compared with all the fish that have ever floated in their
bosom.

We have lost a million dollars worth of scallops. We have lost our
recreation. We have lost everything due to pollution...Now, why, for
God's sake, can't we clean up this mess?...when I go to the end of my
‘wharf and I look over and see chicken feathers, and see entrails go by,
I damn you up and down. Why? Why? Why?

When there were few of us we could dump our sewage into the rivers
or the sea with confidence that nature would take care of it. But in the
crowding modern world, that simple way of disposing of our waste turns
our streams into sewers and reguires the posting of beaches and flats
against taking either a shellfish or a bath."

INTRODUCTION
Until relatively recently, the capacity of the ocean to receive un-
limited waste was not questioned. As the despoilment of the land in-

creased, so did the amount and type of waste going into the ocean,

* Robert J. Gingras, University of Maine School of Law, 1870, has made
& major contribution to this chapter.

1. Franklin Wharf v. Portland, 67 Me. 46, 54 (1877). Compare, "Since we
want to keep our air and our rivers and our lakes pure, it seems in-
evitable that we must dump large quantities of our waste into the
ocean. But we must be careful to convert them first into forms which
will do the least possible damage to the water or the life therein."
(Dr. Lee A. Dubridge, President's Science Advisor, U.S. News and
World Report, January 19, 1970, p.u48.).

2. Address, Gov. Samuel Cony, February, 1865. Public Laws and Resolves
of Maine, 1863-65, p.u51.
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The most dramatic cries of "halt"™ have been raised against the national
policy of dumping radioactive waste into the ocean and most recently,
against the practice of disposing of poison gas in ocean areas beyond
the territorial sea. Prophets of doom have predicted the eventual demise
of the ocean with the resultant extinction of mankind as the oxygen pro-
ducing capacity of the ocean is extinguished.6 Any meaningful appraisal
of the limits of the ocean to absorb pollutants and the predictable con-
sequences of a continuing, ever increasing use of the ocean for this pur-
pose, however, is quite obviously beyond the scope and competence of this
report. A consideration of the extent of this pollution in Maine, its
effects from an economic and conservation point of view, and the adequa-

cy of Maine law to rectify or alleviate any misuses being made of the

ocean in Maine are the major topics to be dealt with in this chapter.

It cannot be doubted that from a short-range economic point of view,
it may make sense to dump waste material into rivers or oceans. It is
a cheap way to dispose of it. The flow of a river will carry the waste

downstream from the source of the pollution to the sea. The ebb and

3. Proceedings: Conference on Pollution of Penobscot River, Upper Bays
and Tributaries. Belfast, Maine, April 20, 1967, p.245, 251.

4. Symposium, The Maine Coast Prospects and Perspectives, (1966) Charles
W. Elliot, "As Maine Goes, Which Way?" p.U4.

5. New York Times, July 4, 1969, p.uU:2,

6. See Myers, Edward A., Saving The Sea Around Us, Maine Sunday Telegram,
December 14, 1969, p.7D; New York Times, December 12, 1969, p.Z21.
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flow of the tide will further dissipate the pollution, (or dissipate it
in the first instance, if dumping is directly into the ocean), although
the tidal action may bring in pollutants as well as carry them out to
sea. This cheap mode of disposal is "economical,” however, only so
long as the rate of dumping does not exceed the waters' capacity to re-
ceive, dissipate and biologically degrade the added material. Since
that capacity is now generally exceeded, the cost-benefit to the town,
industry or individual so disposing of waste must be balanced against

the cost to others, and to society at large.

A primary consideration is health, which cannot always be neatly
separated from aesthetic considerations with regard to odor and filth.
Economic disadvantages may also be felt immediately by down stream man-
ufacturers, who require clean water for their industrial processes. It
has been suggested, and not facetiously, that the quality of water would
be materially improved if every manufacturing enterprise was rgquired
to place its water intake below its plant instead of above it. a Added
to health and manufacturing needs are other considerations for living
resources--the most significant of which are human. Pollgtion and degra-

tion of streams and seashore prevent the recreational use of these

areas, depress land values and tax revenues,

6a. Bardach, J., Harvest of the Sea, (1968) p.237.

7. The East End Beach on the Eastern Promenade in Portland was closed
because of pollution several years ago; according to Lewis Mumford
only San Francisco Bay equates this area in beauty; the loss due to
pollution is immeasurable in dollar amounts alone.
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8
and kill fish and vegetation which provide sustenance to many and a

livelihood to quite a few. Reports of fish kills do not include the

valuable shell fish resources which are lost when flats are closed be-

cause of contamination.

As noted in Volume I, p.77, pollution is now emerging as a first
priority consideration on the local, state, and national levels. The
legal machinery and the financial backing has not caught up with this
great new sense of dedication and awareness. The principal pollution
problems inMaine may bhe classified as people pollution, agricultural
pollution, and industrial pollution; the latter category could bhe fur-
ther subdivided into food processing waste, industrial waste and chemi-
cals, ete., and the feared future pollutants, oil, heat from nuclear
power plants, and radioactivity. These categories are not mutually ex-

clusive and are obviously quite overlapping and interdependent but are
9
all part of the pollution problem.

8. See Pollution Caused Fish Kills, 1968, U,S5, Department of the Inter-
ior, Federal Water Pollution Control Administration. This report
lists fish kills during 1968 in the Prestile Stream, the Androscog-
gin River, an unnamed brock at Turner, and the Medomak River at Wal-
doboro,

9. A feeling for the problem may be gained from the following state-
ments and facts: Several of Maine's major tidal rivers are unusable
for any purpose other than sewage. (Chairman of the Environment Im-
provement Commission, Donaldson Koons, Maine Sunday Telegram, March
23, 1968, p.13D); For 12 to 13 miles below the Bangor Dam, at low
tide, there is no free oxygen left in the Penobscot River. (Portland
Sunday Telegram, August 7, 1966, p.3D); The Presumpscot River receives
27 million gallons of industrial wastewater and 658,000 gallons of
raw sewage each day at Westbrook alone. (Portland Sunday Telegram,
December 31, 1967, p.l1D); The presence of pesticides has been found
in Maine's marine shell fish and crustacea, The residue in lobster
alone increased from virtually zero in 1966 to .635 parts {Cont'd)
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10
Note that Maine has not actually experienced significant pollution

from the last three sources; their dramatic nature, combined with the
fact that there is no established industry or municipality whose budget
depends on the continuance of such pollution, make them far simpler to

deal with by preventative action than are the "established" sources.

Before discussing specific types and sources of pollution, statu-
tory provisions and the common law with regard to pollution of fresh

and tidal waters will be set forth.

9. (cont'd) per million in 1968. (Portland Press Herald, September 11,
1968, p.26); 70,000 acres of inshore flats and waters of the Maine
coast, representing 20% of the area available for the support of the
traditional bivalve shell fish population -- clams, quahogs, mussels
and oysters -- and 50% of the total shell fish supply in terms of
productivity have been closed because of bacterial pollution. (State-
ment of Robert L. Dow, Research Director, Maine Department of Sea
and Shore Fisheries, before Special Sub-Committee on Air and Water
Pollution of the Senate Committee on Public Works, Hearing on Fed- .
eral Water Pollution Control, Portland, Maine, June 2, 1965); In
July of 1968, an international "incident" occurred when residents
of Centerville, New Brunswick, dammed up an international river
polluted beyond their endurance by a Maine potato plant. (Report
on the Governor's Committee on Pollution Abatement, February, 1969).

10. See p.u482 for report of amount of spillage from pipeline operation.
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11
I  STATUTORY REGULATION OF POLLUTION

EARLY LEGISLATION

As early as 1841 "corrupting or rendering unwholesome or unpure, the

water of a river, stream or pond..." was designated a public nuisance.

Another measure of long standing provides severe penalties for knowingly

and willfully poisoning, defiling, or in any way corrupting a water sup-
13

ply used for domestic purposes for man or beast, The penalties are in

fact so severe, that courts have not convicted under its provisions. As

1Y

pointed out in Stdte v. Blaisdell the penalties provided for violation

are more severe than those punishing manslaughter, mayhem, or assault.

Industrial pollution was being fought in courts in the latter nine-
15

teenth century to the now familiar refrains of payrolls versus pollution,

but no administrative machinery for the regulation and abatement of pol-

lution was enacted until the 1940's. Unlike the carte blamche given to

1i.

12.

13,

14,

15.

Statutes relating to the Environmental Improvement Commission may be
found in 38 M.R.S.A. 36l et seq.

R.S. c.l64%, §1 (184l). Most of the original language has been retain-
ed in 17 M.R.S.A. 2802.

P.L, 1891, c.82. See Statutes of Maine 1885-1895, Freeman's Supple-
ment, p.504. Penalties incorporated in the original act provided for
a fine not exceeding $1,000 or by imprisonment not exceeding one year,
The present provision found in 38 M.R.S5.A, 571 provides for a fine of
not more than $5,000 or by imprisonment for any term of years.

118 Me. 13, 105 A, 359 (1919).

See Lockwood v. Lawrence, 77 Me. 297 (1885).
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16
industrial pollutors by Governor Cony later Maine governors recognized

pollgtion as a problem to be dealt with rather than an index of prosper-
ity. !
MODERN ERA

The modern era of statutory control coincided with public outery
caused by the polluted condition of the Androscoggin River. In 1941
the Sanitary Water Board was created to deal with this problem, but was
also given the broader duty to study, investigate, and make recommenda-
tions to pollutors of the streams and waters of the State as to ways and
means of eliminating "all substances and materials which pollute or tend
to pollute."lg The $400 annual appropriation and the lack of any effect-
ive control machinery in the autheorization assured that no effective
pollution control would result from this legislation. This "policy

without punch” approach in dealing with the protection of water gquality

has been evident in legislation until relatively recently.

In 1945, the Sanitary Water Board's duties were expanded by legis-

lation providing that:

16. Compare fn. 2.

17. See Inaugural Address of Governor William Tudor Gardiner, January
3, 1529, Laws of Maine, 1529, p.900; Inaugural Address of Governor
Horace Hildreth, January 2, 1947, Laws of Maine, 1947, p.1270.

18. According to the Maine Legislative Record, House, February 5, 1941,
p-150-1, the pollution load on the Androscoggin was 63,957,630
gallons of sewage and industrial waste per day.

19. P.L. 1941, c.209.
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No person, firm or corporation shall hereafter discharge
into any stream, river, pond, lake or other body of water,
or water course, or any tidal waters any waste, refuse or
effluent from any manufacturing, processing or industrial
plant or establishment so as to constitute a new source of
pollution to said waters without first obtaining a license
therefor from the sanitary water board; provided, however,
that no application for a license shall be required here-
under for any manufacturing, processing or industrial plant
or establishment, now or heretofore operated, for any such
discharge at its present general location, such license
being hereby granted.Z20

The "grandfather clause' incorporated into this statute granted
free license to existing polluters to continue their polluting activity
regardless of effect on the reéeiving waters. Under the same act, the
Board could deny a license for any new discharge if it determined that
such discharge would cause an increase in pollution in a mammer "incon-
sistent with the public interest",Zlbut the ambiguity of the term "pub-
lic interest" combined with a lack of any specific guidelines as to the
guality of water that ought to exist in the receiving waters, lack of
public support, staff and appropriations deficiencies rendered a poten-
tially effective licensing tool virtually useless as a method of pollu-

22
tion control.

20. P.L. 1945, c.345, §3. See State v. Glidden, 228 N.C. 664, 46 S.E.
2d 860 {19u48) for a "grandfather clause™ in a pollution statute that
was declared unconstitutional. 1In that case, all corporations
chartered bhefore March 4, 1915 were exempted.

21. P,L. 1945, c.3u45, §h.

22. The licensing statute has been termed little more than a means of
cataloging new sources of pollution. O©. Delogu, Effluent Charges:
A Method of Enforcing Stream Standards, 19 Maine L. Rev. 29, 32,
(1967).
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Impetus.was given to the statutory regulation of pollution by a
23
1950 Report on Water Pollution in the State of Maine. The authors of

this survey noted the rapid rate of deterioration of the state's natural
resources, and documented the existing sources of pollution affecting
surface waters of the state and the general poor water quality of major
rivers and streams. Recommendations included immediate action on a
pollution control program and a classification according to highest com-
mon use of each river, stream and coastal area. The Legislature reacted
to the report by creating the Water Improvement Commission in 19512Ll
(replacing the Sanitary Water Board) and charging it with making recom-
mendations to the Legislature for classification of rivers, streams and
coastal flats based on reasonable standards of quality and use-25 Al-
though it was authorized to ngloy a staff, funds allocated for this

function were again minimal.

27
Present pollution statutes are based on legislation enacted in 1953

which established four water classification standards and directed the

23. This report was a joint effort of the Department of Health and Wel-
fare, Division of Sanitary Engineering in collaboration with the
Department of Agriculture, Department of Sea and Shore Fisheries,
and the Sanitary Water Board, which was made possible under appro-
priations under the Water Pollution Control Act of 19u8, (62 Stat.
1155 (1948).

2b. See Vol. I, p.73 for present composition of this agency now known
as the Environmental Improvement Commission.

25, P.L. 1951, c.383.
26. P.&S.L, 1951, c.192.

27. P.L, 1953, c.403.
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Commission to make recommendations to the Legislature for appropriate

classifications of each lake, river, stream and tidewater area within

the State.

After adoption of the classifications, it became "unlawful...to
dispose of any sewage, industrial or other waste, either alone or in
conjunction with another or others, in such manner as will lower the
quality of the said waters, tidal flats, or section thereof, below the
minimum requirements of such classifieation...”28 An amendwent gave the
Commission power to issue enforcement orders, and appropriate legal act-
ion to secure compliance., Originally, enforcement was hampered because
unless a pollutor submitted to the jurisdiction of the Commission volun-
tarily, he was not subject to its orders. This defect was not remedied
until 1968; now, after due notice and a hearing, a person or corporation ,
may be subject to the orders of the Commission whether or not he appears. ’
A 1953 amendment added municipalities to entities covered by the pollu-
tion restrictions, and sewage was added to the list of effluents which
required a license for any new source of pollution.ag

The language to "lower the quality of said waters" was amended in

1961 to read:

28. 1d. §2.
29. P.L. 1967, c.528.

30. P.L. 1953, c.403, §3.
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...either alone or in conjunction with another or others,
in such manner as will, after reasonable opportunity for
dilution and mixture, lower the quality of any significant
segment of said waters, tidal flats or section thereof,
affected by this discharge. (Underlined indicates new
wording.) 31

The underlined phrases were probably intended to make it possible
to prosecute for the downgrading of a relatively.small portion of a
stream rather than making it necessary to have the pollutant lower the
quality of the whole stream, but to preclude prosecution for a condition
existing only at the discharge outlet. As a practical matter, the in-
definiteness of these phrases has made it virtually igpossible to deter-

mine when there has been a classification violation.

Just as with industrial pollution (operating prior to August 8, 1953)
a "Grandfather Clause" exempts outfalls or facilities of municipal sewers
which existed on September 1, 1959.33 Otherwise, a license is required
for any new source of pollution in salt or fresh, classified or unclass-
ified ‘mhil‘cvsn:'s.:.“l

These"Grandfather Claused' constitute a basic impediment to effective
pollution control. Theoretically, any change in process which increases
the quantity or polluting quality of the discharge constitutes a new

source of pollution, and requires a license from an industry or municipal-

ity, even though covered under the Grandfather Clause. In actuality, it

31. p,L. 1961, c.305, §4.

32. Interview with Robert Fuller, Assistant Attorney Gemeral, March 1969.
See also State Water Improvement Commission v. Morrill, Me. 231 A.
2d 437 (1967).

33, P.L. 1959, §8.

34, Id.
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has been impossible to document the quantity and quality of the discharge
as it existed in 1953 in an action brought in the '60s and '70s. Sim-
ilarly, the sanction given to municipalities to operate any outfall or
facility in existence on September 1, 1959 means in effect that any num-
ber of new houses or new industries3500nneeted to a municipal sewer
which has not increased its number of outfalls may discharge any addit-
ional amount or type of sewage with impunity without being subject to
the license requirement. Because of the language and the exemptions,
most pollution cases are brought under the license procedure rather than
under violation of the classification standards.36

In 1963, the Legislature for the first time established four separ-
ate classifications for tidal waters, and simultaneously assigned such
classifications to the major portions of the tidal waters in the State.37
Though it thus made its verbal commitment to pure water, fresh and tidal,
note that the Legislature at no point has surrendered control over classi-
fication to an independent agency. Classifications are legislatively pre-

38
scribed, and thus remain part of the political process.

35. But see 1963-4 Attorney General Report, p.90, to the effect that a
sewer district could not be forced to accept into a sewer system, for
treatment, industrial waste not compatible with the present system of
treatment. The opinion warned that the matter was still an open quest-
ion and at some future date might be the subject of litigation by one
or more industrial plants,

36. Interview with Robert Fuller, Assistant Attorney General. It has been
estimated that 70% of the total number of pollutors fall under the
Grandfather Clause. (Maine Times, August 1, 1969, p.13.)

37. P.L. 1963, c.274.

38. See 38 M.R.S.A. 365-7 for classification procedure.
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39
In 1967, in response to federal pressures and signs of the times,

the Maine Legislature again strengthened its pollution control statutes
and set up a comprehensive time table for any waters classified or re-

classified on or after January, 1967, so that compliance with the new
4o
classification would be achieved by October 1, 1976.

At the same session the classifications of many bodies of water
41
were revised upward with the intent of improving the quality of water

in Maine; in the short haul, these reclassifications actually had the

opposite effect, because the old classification was repealed and com-
42
pliance with the new classification was not required until 1976. This

39. See Water Quality Act of 1965, (79 Stat. 903 (1965)); Clear Water
Restoration Act of 1966, (80 Stat. l2u6 (1966)). See Hines, 52 Towa
L. Rev. 799 (1967) for review of federal legislation.

40, 38 M.R.S.A, 451, as amended by P.L. 1967, c.475. Although there are
specific provisions for certain waters the general time tahle pro-
vides:

A. Preliminary plans and engineers' estimates shall be completed
and submitted to the Water and Air Environmental Improvement
Commission on or before October, 1969.

B. Arrangements for administration and financing shall be com-
pleted on or before October 1, 1971. This period, in the case
of municipalities, shall encompass all financing including
obtaining of state and federal grants.

C. Detailed engineering and final plan formulation shall be com-
pleted on or before October 1, 1972.

D. Review of final plans with the [Water and Air] Environmental
Improvement Commission shall be completed and construction
commericed on or hefore October 1, 1973.

E. Construction shall be completed and in operation on or before
October 1, 1976.

43. E.g., P.L. 1967, ¢.19, c.180.

42. The problem was explained thusly in the Kilmister-Fuller Report {See
fn. U5.
EXAMPLE: A stream is classified C as of December 31, 1966. In 1987
the Legislature upgrades it to B-2. Industry A, which was
operating prior to August 8, 1953 and thus does not (Cont'd)
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43
defect was ameliorated by the 104Yth Legislature.

Despite this new timetable (or any previously promulgated time

tables), the timetable for any particular industry, municipality, etc.
may be accelerated if after hearing the Commission determines that any
municipality, sewer district, person, firm, corporation or other legal

entity can reasonably complete any or all of the steps at an earlier
L4

date.

42. (Cont'd) need a discharge license, is discharging to the stream and
meeting the C classification. After the reclassification,
Industry A triples production, with the result that its dis-
charge load violates both the B-2 and C classifications.
Under existing law, Industry A, if it meets the timetable,
cannot be prosecuted for violating the new B-2 classification,
and cannot be prosecuted for violating the old C classifica-
tion, since that has been repealed. (Industry A could, on
these facts, be prosecuted for increasing its pollution load
to the stream without first obtaining a license. However,
the prosecutor would have to show that the discharge was
greater, in terms of pollution, than that existing on August
8, 1953. It is impossible, in most cases, toc determine what
an industry was discharging fifteen years ago.

43. 38 M.R.S,A, 451, §1 as amended by P.L. 1969, 499 §11 provides that:
However, a reclassification adopted on or after January 1,
1967 shall not be deemed to exempt any municipality, sewer
district, person, firm, corporation or other legal entity
from complying with the water quality standards of the last
previous classification, as such standards existed on Decem-
ber 31, 1966, and enforcement action may be maintained for
noncompliance therewith; provided, however, that in the
event that a time schedule for compliance with the standards
of such last previous classification was in existence on
December 31, 1966 and the municipality, sewer district, per-
son, firm, corporation or other legal entity was on that
date in compliance with such time schedule, then no such en-
forcement action may be maintained, nor shall any [urther
compliance with such time schedule be required.

44, 38 M,R.S.A. 451 (Supp.).



433,

Governor's Committee on Pollution Abatement

Refinements and strengthening of public laws in the l04th Legisla-

ture (1969) were in a large measure the result of recommendations made
45
by the Governor's Committee on Pollution Abatement. An appraisal of the

effectiveness of the anti-pollution laws from the Kilmister-Fuller Report

was cited by both the majority, and minority members of the Govermor's

Committee, The Section read:

We can say from our experience that existing anti-pollution
laws are, for the most part, adequate to protect Maine's
waters, if they are vigorously enforced. OQur problems, as
will be seen, arise in areas where existing legislation is
ambiguous, is vague, or is inconsistent in its application.
The weapons for enforcement exist; but sometimes they are
not aimed properly.4b

The authors of the Report further noted that all pollution statutes
are heginning to be rigidly tested in the courts and that to uphold and
enforce the law, adequate technical evidence gathered by the Environment-

al Improvement Commissionuas well as reinforcements for the Attorney Gen-
7

eral's staff were needed.

Speaking to the vagueness of the language in the statutes, it had

been recommended that 38 M.R.S.A. 413 should specify that "Any changes

45. See Report of Committee on Pollution in Maine: Suggestions for More
Effective Environmental Preservation, Februdary, 1969. Included as
Appendix C is the document herein referred to as the Kilmister-Fuller
Report. This report, requested by the Attorney General, contains an
appraisal of the effectiveness of pollution statutes and recommenda-
tions for their improvement by the two assistant Attorneys General
assigned the task of enforcing Maine law in this area.

46. Id. at p.C-1.

47. Id.
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in character or increase in volume of an existing discharge, whether
licensed or unlicensed, shall be deemed & new source of pollution for
purposes of this section." (The recommendation was not accepted by the
Legislature). The same report highlighted the problem of enforcement
connected with the phrases "yreasonable opportunity for dilution and mix-

48
ture™ and "any significant segment.” No specific proposals were made

with regard to this language other than the area permitted for diffusion
should be defined with clarity and perhaps should vary with classifica-

tion.

Perhaps as a result of these comments, the Legislature made a furth-
4g
er amendment -- which adds inconsistency to confusion; compare paragraph

one of the new section 451 which now reads:

...it shall be unlawful for any person, corporation,...to
dispose of any sewage, industrial or other waste, either
dalone or in conjunction with another or others, in such
manner as will, after due consideration for seasonal, cli-
matic, tidal and natural variations and after reascnable
opportunity for dilution, diffusion, mixture or heat trans-
fer to the atmosphere, within mixing zones reasonably estab-
lished by the commission in the manner provided by this
section, lower the gquality of said waters, outside such
zones, below the minimum requirements of such classifica-
tion, and notwithstanding any licenses which may have been
granted or issued under sections %13 to 415,50

and paragraph four which reads "where no mixing zones have been establish-
51

ed. . -'I'I'

48. See 38 M.R,5.A, 45) (Supp.).

49. Conversation with Assistant Attorney General Robert Fuller, January
25, 1970,

50. 38 M.R,S.A, H51 as amended by P,L, 1969, c.Uu3l,
51. Id.
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CLASSTFICATION STANDARDS

Criteria for the classification of tidal and fresh waters in Maine
52
are set forth in Chart No. 1 and Neo. 2. More significant than details

of statutory language is the still inadequate scientific knowledge upon
which to base legislation. There are no ascertained standards for allow-
able thermal pollution, radioactivity, and such elements as viral contam-

ination.

The Jordan Company's appraisal of the pre-1969 water classification
standards in Maine included the following points: the problem of interpre-
tation of such phrases as ™non-injurious to health", "adequate removal of
waste™, "harmful to fish™ etec; the varying interpretations given to the
wording of the federal standards; and the dubious validity of the Depart-
ment of the Interior's policy of never reducing the classification of a

body or stream of water. This over-all description of Maine classifica-
53
tion standards has not been materially invalidated by 1969 legislation.

The finite criteria of the existing classification system
are based solely upon dissolved oxygen and coliform criter-
ia., There are other forms of pollution, however, which can
render a water unfit for certain uses. Biological pollution
may be caused by viral contamination. Liquid and sulfitic
derivatives are toxic to fish and aguatic life and create
unnatural color conditions. Nutrients cause algal growth
and create nuisance conditions. While there are many un-
knowns concerning the type and extent of treatment for these
pollutants, they do suggest that a reexamination of the
State's water guality criteria is needed. >

52. See 38 M.R.S.A., 368 for specific classification of inland waters;
§369 for coastal streams; §370 for tidal waters, and §371 for Great
Ponds (which are all classified B-1 unless otherwise specified).

53. Vol. I, Maine Water Resource Plan, p.50-52.

54, Id. at p.52. pH range was added by P.L, 1969, c,43l.
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All of this suggests the inherent inefficiency, if not total unworkabil-
ity, of legislating specific standards for specific waters. The job is
one for experts, able to adapt promptly to new scientific advances; not

for a part-time Legislature.

Legislative specification of specific standards (e.g., pH, dissolved
oxygen) and legislative assignment of classifications to specific waters
is jurisprudentially unsound because of its inefficiency, ignoring any
possible political influence on the decisions so made. But such influ-

ence (using the term "political” broadly) is also present.

Even when waters have been classified as to their "highest common
55

use™ their purity has not been immune from violation by the demands of
"aconomic development.” Two examples of this phenomenon are the legisla-

tive lowering of certain waters in Hancock County from B-2 to unclassi-
56

fied for activities of Denison Mining Ltd. and the now infamous Prestile
57
Stream for which the Legislature lowered the classification from B-1
58
and B-2 to D,

55. See p. U27.
56. P,L, 1963, c.420, §2.

57. S5ee Graham, Frank Jr. That Mess On The Prestile, American Heritage
Vol. XXI No. 2, February, 1970, p.106.

58. P.L., 1965, c.42. Certain portions have subsequently been reclassi-
fied to C. (P.L. 1967, c.18). This was not the first lowering of
the classification of the Prestile. In 1959, the Maine Supreme
Court had ruled that a similar lowering of classification did not
violate the Boundary Waters Treaty between the United States and
Canada (Opinion of the Justices, 155 Me. 141,152 A.2d 173 (1959).).
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LICENSE PROCEDURE

The procedure for obtaining a license for a new discharge of pollu-
tants includes public hearings upon the application and a determination
by the Environmental Improvement Commission that the proposed discharge,
either of itself or in combination with existing discharges, will not
lower the classification of the receiving body of water or the classifi-
cation which the Commission expects to recommend for unclassified waters,
The Commission may place reasonable terms and conditions with respect
to the discharge on any license so granted.S9 The quality of very few
of Maine's waters at present meets classification standards. While the
EIC cannot demand compliance until 1976, it does have the discretionary
power to deny a license for a discharge which would further pollute a
stream already below classification. The EIC has not always done so50
but like the Legislature, has on occasion been inclined to give an in-
dustry of even marginal economic benefit to a community a license to
discharge.

61

ENFORCEMENT

Each Legislature brings a new change in the details of enforcement

procedure. In general, however, enforcement responsibilities are

59. 38 M.R.S.A. UlY as amended by P.L. 1969, c.499 §10. Prior to the 104Yth
Legislature, conditions could be placed only on licenses for discharge
into fresh waters,

60. See Maine Times, October 10, 1969, p.2.

6l. See 38 M,R.S.A., u451-4 as amended by P.L. 1969, c. U422, 431, 499,
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divided between the EIC (as the initiator) and the Attorney General (as

an enforcer).

Commission Enforcement Orders

Under §u451, the EIC can call a hearing on any alleged violation of
the water pollution statutes; after notice and hearing, the EIC may
issue an appropriate order. Under the same general procedure, EIC may
issue orders implementing or accelerating the statutory timetable, and
resolving various other matters. Since EIC orders are appealable (§4l3).
they presumably are final.(aSSuming jurisdiction) if not appealed. Al-
though its members have expertise, the Commission is limited in the num-
ber of cases it can handle, inasmuch as it meets only twice a month.
(The Commission is composed of part-time members who are compensated a
nominal $10 a day for meetings or hearings and receive expenses, but
earn their livelihood elsewhere.)62

EIC orders are not self-implementing. Even if the order is to cease
and desist from a specified violation, there is no automatic penalty im-
posed on a violator who has, after the violation came to EIC’s attention,
been adjudicated by EIC to be in violation. Actual enforcement of the

statute is effected against the recaleitrant pollutor only by court

action, which is available. .

Civil Liability

There is statutory civil liability for various pollution violations;

injunctions and damages may be available. The express provisions of the

62. 38 M.R.S5.A. 361 as amended by P.L. 1969, c.U99.
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statutes giving rise to civil liability are:

38 M,R.5,A, §W416, Para.3 (deposits of wood products, petroleum
products) :
Liability to the State for EIC's expenses incurred in re-
moving petroleum products illegally discharged.

38 M.R.S.A, §U416, Para.l:

EIC may apply for injunction to abate conditions incoensist—
ent with §416.

§451, Para.lS*(3nd from last para.):
Attorney General's action [for injunction] enforecing EIC order.
Note:that this is conditioned on EIC having previously issued
an order, after hearing, pursuant to subsection 2 of §U5l1.

§451, Para.ll (next to last para.):
As above, except that in lieu of EIC order after hearing,
there may be an EIC determination of substantial and immedi~
ate danger which allows immediate injunctive action by the
Attorney General without recourse to a EIC order.

§453, Para.2:
Liability to State for costs and expenses of tracing source
of pollution, and eliminating or alleviating its impact;
action by Attorney General for State.
Note: If the discharge is protected by the statutory time
schedule from criminal prosecution, it is also protectad
from civil action for expenses under this provision.

§u54
In event of any violation of the water pollution laws, or any
orders of EIC, Attorney General may sue for injunction against
further violation.

In addition, the statute preserves certain common law remedies:

§372 (Savings clause):
Neither statutes or EIC license limits State power to abate
public nuisances (a public action to be brought by Attorney
General) ;
License from EIC not a defense to [private] action at law
for damages.

63
Stanton v. Trustees of St. Joseph's College held that "action at

law"” for damages which the statute specifically preserves necessarily

63. Me. 233 A. 24 718 {1967); See discussion of case p.U461.

* Correspond to EIC compilation of laws; printed as paragraphs 14 and
15 in 38 M.R.S.A. 451 (1970 Supp.).
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includes a civil action for injunctive relief against threatened irre-
parable injury. If the plaintiffs are entitled to bring an action at
law for damages in spite of the granting of a license, long established
principles entétle them to relief of an eguitable nature if damages would
be inadegquate. * Perhaps of greater significance, the Court held in the
same case that even though the plaintiff had participated in the Commis-

sion hearing and filed an appeal from its decision, later abandoned, the

decision of the Commission was not binding on them,

Criminal Liability

In addition to the civil liability sections, the water pollution
statutes impose several criminal penalties, although only by way of fine,
not imprisonment:

§4l6, Para. 5:
Violation of any provision of §4l6
Fine of $25-$200.

§Ul7 (potato dumping):
Fine of $25-3200.

§u453, first para. (any violation of water pollution laws
except of §4l6 or §4l17):
Fine of $200-$1,000, each day of violation, a separate
offense after any time limit set by EIC.
Among the offenses covered are:
§413 - New pollution without license.
§451 Para.l and 4 - Discharge which lowers gquality of
water below classification,
Failure to obey order of EIC

Rationale of Civil Plus Criminal

Injunction: Only the Attorney General may sue for an injunction to

eliminate pollution, or to compel compliance with an EIC order. This is

4. Id.
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consistent with practice as to public nuisances and with the Attorney
General's role as lawyer for most State agencies. Injunction is the
most efficient long term weapon for persistent violators, but is not neces-

sarily prompt, and does not compensate the State for its expenses.

Damages: 0il clean-up expenses, and the costs of tracing the source
and eliminating any pollution, may be recovered in civil action. In
the latter case, the damage claim might well be joined with an injunct-
ion action. Expenses of this sort are particularly important in the

case of one-time, or small "nuisance” pollutors.

Criminal: The criminal law is particularly useful as a deterrent to
one-time violations, and as a deterrent to the practice of "gambling" on
"doing it until we get caught." When each day is a separate violation,
as in §453, the odds turn against such gambles. Note that while civil
enforcement is vested in the Attorney Gemeral, nothing specific is said
concerning criminal prosecutions. We therefore infer that prosecutions
ire to be handled in the normalﬁway for misdemeanors; the cases could be
prosecuted at the county level. °

Iotal: Although the various enforcement provisions are scattered
through the statute in random, incredibly ill-organized fashion, they
add up to an impressive array of potential weapons against pollutors:
one or more types of action which may be well adapted to the pollution

problem in a particular case,

65. State v. Giles, 101 Me. 349, 64 A. 619 (1906); See Vol. II, p.270.
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Enforcement Practices

This impassive variety of legal weapons is rarely put to use against
pollutors. As of mid 1969, no violator had been brought into court on a
license violation. An assistant Attorney General responsible for en-
forcing anti-pollution laws explained the apparent contradiction as fol-
lows:66

Once the State starts [or threatens to start] an action,
the alleged violator starts taking measures to correct
the situation; the Attorney General's office rides herd
on the violator until it is satisfied that the source of
the violation is eliminated. "It is not a gquestion of
the pollutor making just a token effort that will stay
the course of action, but a bona fide attemp’c.“67

Among the factors leading the Attorney General's office
to exercise this discretionary power to tolerate less than
immediate compliance are technological difficulties, and
the fact that pollutors are often the principal industry,
the principal employer, and the largest source of tax
revenue in the community.

The Attorney General's office reaches an informal under-
standing with pollutors on a timetable for corrective

measures; if the timetable is being met, the threat of

an enforcement suit is accomplishing the same result as

66. Interview with Robert Fuller, Assistant Attorney General, March, 1969.

67. Id.
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the actuality. If the pollutor becomes lackadaisical or
apathetic in attending the problem, the course of court
action is accelerated; if any pollutor fails to meet a
step on the timetable, then the shield of immunity is
removed.68
Considering the dearth of cases, either this method is extraordinarily
effective,ﬁgor the informal timetable is relatively flexible. If specif-
ic agreements are being reached, it would seem possible to incorporate

them into a consent degree (a device frequently used at the federal laevel)

so as to facilitate prompt action if the agreement is breached.

Even assuming that these informal procedures have optimum effective-
ness against the immediate violator, the procedure adopted by the Attor-
ney General destroys any deterrent effect which the statute might have.
His practice constitutes a public notice to other pollutors that they,
too, will suffer no serious consequences if they hold off correcting

their pollution until they are caught and backed to the wall,

This is the poorest possible enforcement policy for an economic
offense, and is explicable only if the Attorney General has inadequate

personnel, or has doubt as to the validity of the statute.

68. Id.

69. See Maine Times, November 14, 1969, p.24 for specific examples of
the effectiveness of the Attorney General's office in obtaining
compliance short of courtroom confrontations.
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Some efforts toward judicial enforcement have been doomed by EIC's
failure to comply precisely with statutory procedures, coupled with the
doctrine of strict construction of statutes in derogation of the common

70
law, In Water Improvement Commission v. Hastings the complaint was

dismissed because the EIC had failed to issue a cease and desist order
before seeking an injunction to prevent defendant from discharging un-
treated human waste into a brook classified as B-1. Even though the
complaint was signed by the Attorney General, it was held that inasmuch
as the Commission, not the State, was the plaintiff, without the prior
order the action was premature. The action could not be considered a
proceeding instituted by the Attorney General to abate a public nuisanee7l
since there was no allegation of nuisance. In Water Improvement Commis-

72
sion v. Morrill, the judicial proceeding again failed to prohibit pollu-

tion because the order of the Commission was directed to a building rather
than a person or corporation; and the statute authorized the Attorney

General, but not the Commission to institute injunctive proceedings.

This failure of the Commission to comply with its own statute
should decrease as the Attorney General's office gains greater familiar-
ity with the law. But the haphazard drafting of the statute makes analy-

sis of the statute and its procedures a formidable challenge.

70. Me. 231 A. 2d 436 (1967).
71. 38 M.R.S.A, 372,

72. Me. 231 A. 2d 437 (1967).
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INDUSTRIAL SITE LOCATION

Two major acts at the Special Session of the 104th Legislature

materially increased the powers and responsibilities of the Environment-
73

al Improvement Commission. The first was the Coastal Conveyance of
74

Petroleum Act which will be discussed under the 0il Pollution section

of this chapter.

The second was An Act to Regulate Site Location of Development Sub-
stantially Affecting Environment.75 The latter bill requires that any
commercial or industrial development (1) which requires a license from
the Environmental Improvement Commission to discharge pollutants into
a waterway, or (2) which occupies a land area in excess of 20 acres, or
(3) which contemplates drilling for or excavating natural resources must
notify the Commission of its intent and the nature and location of such

development,

The commission shall approve a development proposal whenever
it finds that:

1. Financial capacity. The proposed development has the
financial capacity and technical ability to meet state
air and water pollution control standards, has made
adequate provision for solid waste disposal, the con-
trol of offensive odors, and the securing and mainten-
ance of sufficient and healthful water supplies.

73. Authorization for the Commission to employ a director was given by
the 104th Legislature. (38 M.R.S.A. 361 as amended by P.L. 1969,
c.499).

74. P.L. 1969, ¢.572. See p.624 this volume for full text and Chapter 8.

75. 38 M.R.S_A. UB1-U88 as added by P.L. 1969, c.571l. See p.623 for full
text; Chapter 10 for discussion.
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2. Traffic movement. The proposed development has made
adequate provision for loading, parking and traffic
movement from the development area onto public roads.

3. No adverse affect on natural environment. The proposed
development has made adequate provision for fitting it-
self harmoniously into the existing natural environment
and will not adversely affect existing uses, scenic
character, natural resources or property values in the
municipality or in adjoining municipalities.

4. Soil types. The proposed development will be built on
soil tyges which are suitable to the nature of the under-
taking. /6

Permission may be granted on such terms and conditions as the Commission

deems "advisable to protect and preserve the environment and the public
77

health, safety and general welfare."

We have elsewhere noted the questionable nature of ad hoc land use
control, not based on a comprehensive plan. To the extent that EIC
may deny a license on the basis of pollution control alone, this would
seem to pose no problem, But absent a plan, any effort by EIC to protect

the environment generally, including its aesthetic values, might have

serious problems,

MUNICIPAL REGULATION OF POLLUTION

Municipalities have a role, albeit a limited role, in monitoring
or eliminating pollution and litter under the general police power by the
enactment of ordinances. Municipal zoning may indirectly regulate pollu-

tion by the regulation of land use -- particularly population density.

76. 38 M.R.S5.A. 484 as added by P.L. 1969, c.571.
77. Id.
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Examples of direct pollution measures include an ordinance of Boothbay
Harhor prohibiting any
person dumping or disposing of any refuse or garbage upon
any shore or in the harbor upon any waters adjacent to the

town within one half mile from the nearest point of land,

provided that this section shall not apply to duly located
sewage systems./’8

Under Port Regulations for Boothbay Harbor there is a prohibition against

depositing
any gas or oil or bilge water containing same, ashes,dirt,
stones, gravel, mud, logs, plants or any other substance
tending to obstruct the navigation of such harbors or wa-
ters,...or to pollute the water thereof...79

and the ordinance against dumping or disposing of any refuse or garbage

80 81
on the shore. The maximum fine for the breach of these ordinances is
severely limited, although industrial pollution could be significantly

deterred by making each day'’s violation a separate offense. Similar

ordinances are found in other coastal communities,

WHAT PRICE CLEAN WATER?

"Environmental control and any clean-up will not come gquickly or
cheaply in Maine."82

Enforcement under the classification system has been extremely lax.
One reason is that the Commission charged with the pollution abatement

program (i.e. the EIC) has, from the very beginning, been poorly staffed,

78. Ordinance of Town of Boothbay Harbor, April 1, 1954, Article 4 (3).
79. Id. Article 12 (7).

80. Id. Article 12 (8).

81. 30 M.R.S.A, 2151 (5G), the State statutory authorization for munici-
pal ordinances provides™a penalty of not more than $100 (Cont'd) .
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but even more important, poorly funded. It should be noted, however,
that as a direct result of public awareness, appropriations to the com-
mission have gradually increased from the nominal S$S400 appropriated for

83
1941, $28,059 for 1955, $93,000 for 1961, to the still inadequate but

more realistic sum of $199,030 for 1969.84 Since pollution tends to be
cumulative, an enforcement dollar has more impact than a clean-up dollar.
But it is also true that moneys appropriated by both Federal and State
governments for the purpose of assisting municipalities in their clean-

up efforts, have heen grossly inadequate when compared to the job that

lies ahead.

In 1956, the 84th Congress offered financial assistance to munici-
palities for the planning and construction of sewage treatment facilities,
85
covering up to 30% of actual cost. In 1957, the State Legislature, fol-

lowing the federal lead, authorized the State to match such federal
' 86
grants in amounts covering 20% of cost, and $1.8 million dollars was
B7
appropriated for the years 1960-64 pursuant to this legislation. The

8l. (Cont'd)plus costs for violation of any ordinances provided for by
this section.”

82. Kilmister~Fuller Report, p.C-l.

83. P.&S.L. 1941, c.209, §l.

84, P.&S.L. 1953, c.lu5; P.&S.L. 1959, c.161, P.&8.L. 1967, c.l54,
85. United States P.L. 660, 70 Stat. 498 (1956).

86. P.L., 1957, c.388,

87. 1960 ($310,000), 1961 ($310,000), P.&S.L. 1959, c.161;

1962 ($315,000), 1963 ($315,000), P,&S.L. 1961, c.l64%, 200:
1964 ($565,000), P,&S.L, 1963, c.168.
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percentage of matching funds which could be granted by the State was
raised, in 1968 to 30% (35% if part of a sewage treatment system was
designed to serve two or more municipalities).89 In 1964, a $25 million
dollar bond issue was authorized to provide matching funds.gn The 1966

91
Clean Water Restoration Act authorized substantial amounts of Federal

money to help communities pay the cost of abiding by the standards re-
quired under the 1965 Water Quality Act.92 In fiscal 1968, Maine re-
ceived $1,825,000 for sewage plant construction, as compared with the
original authorized $3,119,000; in fiscal year 1969, Maine's appropriation
was $1,865,000 opposed to an authorized 54,452,000.93 Because the State

is reluctant to spend money which generates no federal funds, only $12.1
million dellars, out of the origgﬂal $25 million dollar bond authoriza-
tion had been allocated by 1967. In response to this problem the State
Legislature, in 1968, authorized the Commission to advance, in addition

to the 30% State share, an additional 30% in anticipation of reimburse-

95
ment from the Federal government. In 1969, this act was implemented

88. P.L. 1967, c.538.

89. Id., provided such project is not eligible for assistance under 8(f)
of P.L. 660, 8BUth Congress as amended.

90, P.&S.L. 1963, c.235,

91. United States P,L., 89-753, B0 Stat. 1246 (1966).
92. United States P.L. 89-234%, 79 Stat. 903 (1965).
93. Maine Times, August 15, 1969, p.ll.

94, 1965 ($700,000) ; 1966 (S1,300,000); 1967 ($2,500,000); P.&S.L, 1965,
0.129. 1968 ($3,125,000); 1969 (S4,u50,000); P.&8.L. 1967, c.159,

95. P.L, 1967, ¢.538, §2.
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96
by the authorization of a $50 million dollar bond issue. Recently,

it was announced that Maine will receive $4% 981,500 from the Federal
government in 1970, instead of previously allocated amounts of less
than $2,000,000. |

The engineering firm of Edward C. Jordan, Co. has estimated that
$300 million dollars is required for a comprehensive program of water
pollution and sewerage eontrol.98 Current estimates indicate that in
excess of $50 million dollars will be required in the Greater Portland
Area alone.99 The people of Maine have recently ratified a $50 million
dollar bond issue for pollution control. The Federal matching share of
the $300 million would amount to approximately $100 million, if and
when appropriated. Municipalities are already committed to substantial
expenditures for pollution control. It would seem probable that vigor-

ous enforcement of anti-pollution laws would induce at least a corre-

sponding expenditure by industry.

96. P.&S.L. 1969, c¢.181.

97. This may be compared with the figure of $73.6 million estimated to
be needed by Maine to cover its five year program for water pollution
abatement. (Portland Press Herald, January 31, 1970, p.3).

98. Maine Water Resources Plan, E.C. Jordan, Co., February, 1969, Vol,
I, p.14.

99, Id. at p.9l.
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II COMMON LAW AND POLLUTION

Before the advent of the water classification standards and licen-

sing procedures discussed above, judicial relief for pbllution was lim-
100
ited to the common or statutorily defined law of nuisance, or based

on common law rights arising from riparian ownership. These remedies
are still available and pollution may sometimes be abated by this type
of action, when an action cannot be successfully maintained under a water

classification or license violation.

Navigation and Public Nuisance

As stated in Chapter Three, an action for the abatement of a public

nuisance may only be brought by the State, unless a member of the public
101
can show he has suffered peculiar damages. If a waterway is polluted

to such an extent that it interferes with navigation, then the interfer-
ence is such a nuisance. It is partially under this theory that the Army

Corps of Engineers is now pursuing certain pollution cases in New York
102

State: sedimentation from the pollutors is obstructing navigatibn.

100. Simpson v. Seavy, 8 Me. 138 (1831); Washburn v, Gilman, 64 Me. 163
(1873) ; Gerrish v. Brown, 51 Me. 256 (1863); Kennebunk Water District
v. Maine Turnpike Authority, 145 Me. 35, 71 A. 2d 520 (1950). GSee
also R.S. Chlot4, §1, 184l. In Texas Gulf Sulphur Co. v. Portland
Gas Light Co. 57 F. 24 801 (1st Cir. 1932) cert. denied 287 U.S.
601 (1932) 1t was held that defendant was liable under P.&S.L. 1909,
c.301 which specifically prohibited the throwing of any ashes into
waters of Portland Harbor. Even though this statutewas found in
the Special Laws of Maine, it was held to be of public and general

character and applicable to all persons. "There is no restriction
of locality which prevents it from being public and obligatory on all
citizens."

10). See Vol. II, p.262 et seq.

102. New York Times, January 15, 1970, p.l. See 1899 Refuse Act (33 U.S.
C.A. 407).
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Since navigation is a public right, a private person may bring an
action for interference with navigation only where the interference has
worked an inconvenience on him that is not shared to the same degree by

103
the general public. In Frapnklin Wharf v, Portland, the outfall of a

municipal sewer which filled up the flats adjoining plaintiffs wharf
was held to be both a public and a private nuisance. The Court held
that the deposit was a private nuisance because the plaintiff was pe-
culiarly damaged in being denied the rights to have the water at his
dock at its natural depth, and thus the right to normal ingress and

104
egress. The Franklin case cited Haskell v. New Bedford to the effect

that "the owner of land bordering upon the sea, may lawfully throw refuse
matter into it, providing he does not create a nuisance to others. Ju-
dicial sanctioning of municipalities using the ocean for sewage has also
been evident.lDS

Because of the Colonial Ordinances and the public servitude on the
shore, the riparian owner of property on tidal water has usually been

able to recover damage for pollution only if such pollution affects

access to his property.

103. 67 Me. 46 (1877).
10%. 108 Mass. 208, 214 (1871).

105. See Atwood v. Bangor, B3 Me. 582, 22 A, U66 (1891) which held that
the city had the right to extend the municipal sewer over plaintiff’'s
flats to a point below low water mark; and that the city would be
liable only for the improper construction or maintenance of the
sewer.
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FRESH WATER STREAMS

"A river is more than an amenity, it is a treasure."--Justice
Holmes.

All watersheds affect our coast.107

To protect the delicate ecological balance of its coastal
estuaries and enhance the economic values of its coastal
areas it is obvious that coastal water resources planning
should receive an emphasis commensurate with that given
inland waters. It is equally apparent that coastal waters
cannot be considered by themselves but are directly related

in flowing rivers, streams, and runoff from coastal land
areas.

To fully evalvate the common law legal principles pertaining to
pollution in salt water, it is necessary to consider applicable prin-
ciples pertaining to pollution in all rivers that lead to the sea. This
in turn necessitates a consideration of the nature of public and private
rights in the discharge of domestic, agricultural, or industrial waste
into Maine's fresh water rivers. Our survey of the law in this area has
not been exhaustive, but is restricted to those aspects that have a

direct bearing on marine resources.

Riparian v. Non-Riparian Uses

The common law of Maine is said to embrace the English rule of
"natural flow" under which each riparian landowner has the right to

have the water flow past his land substantially undiminished in quantity

106. New Jersey v. New York, 283 U.S. 336 (1930}.

107. Ronald Speers, Commissioner Inland Fisheries and Game, at Environ-
mental Task Force hearing, Augusta, November 7, 1969.

108, Vol. I, State Water Resource Planning, p.32.
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and unimpaired in quality. Strictly applied, the natural flow rule is
almost completely unworkable for it would keep riparian owners from
using any water for industrial, agricultural, or domestic purposes. As
Chancellor Kent observed this "would be unreasonable and contrary to
the universal sense of mankind...”logu

The name of the doctrine is as non-utilitarian as its strict appli-

cation. In fact, as the cases summarized below will demonstrate, Maine

water law draws one basic distinction, between riparian and non-riparian
uses; and the outcome of a case will depend on which uses are competing.
Maine doctrine may be summarized as follows: -

1. As between a riparian and a non-riparian use: The riparian
use will win, whether upstream or downstream from the com-
peting non-riparian use. This result seems to follow re-
gardless of the relative utility of the two uses, and re-
gardless of the reasonableness (in fact) of the non-ripar-
ian uses.

2. As between two riparian uses: There will be a balancing of
utilities and relative hardship for any non-domestic use;
that use which the court finds to have the greater utility,
if it does not "unreasonably" burden the other use, will
win.

For domestic uses, a riparian may exhaust the water supply altogether
and not merely diminish it. For non-domestic uses on or in connection
with riparian land, all riparians are said to have correlative rights.

109. 3 Kent Commentaries 440 (2d Ed. 1832) . See Discussion Hanks, The
Law of Water in New Jersey, 23 Rutgers L. Rev. 621 629 (1968).
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The cases seem to hold that no right whatsoever exists to use water for
purposes unconnected with the land, or to use water on non-riparian
land. Thus a diversion off the riparian land; or use of the stream for
effluent originating on non-riparian land, is actionable per se on com-
plaint of a lower riparian. The complainant may obtain injunctive relief
for the technical vioclation of his right! otherwise, the defendanfig éd-

mittedly non-injurious use might ripen into a prescriptive right.

111
The early Maine case of Blanchard v. Baker, held that a diversion

of water which was not returned to the stream was actionable even though
there were no actual damages; the Court said, however, that a riparian
owner has the right to avail himself of a river's momentum for power;

he may also make a reasonable use of the water itself for domestic pur-
poses; for watering cattle, or even for irrigatii?zpurposes if it is not

unreasonably detained or essentially diminished.

113
In Lawrence v. Lockwood the Maine Supreme Judicial Court said

"For domestic, agricultural and manufacturing purposes, to which every
riparian owner is entitled, there may be consistent with that right,
some diminution, retardation, or acceleration of the natural flow" In

the Lockwood case the Court resolved competition between two industrial

110. Hanks, 23 Rutgers L. Rev. 628 et seq.
111. 8 Me. 253 (1832).
112, Id. at p.266.

113. Lockwond v. Lawrence, 77 Me. 297 (1885).
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114
uses

by two.large factories operating on the banks of the Kennebec

River. The lower riparian owners sued for an injunction against the

upper riparian owners depositing waste material into the river which

prevented proper cperation of plaintiff's factory. The Supreme Judicial

Court stated the relative rights of riparian owners as follows:

Every proprietor upon a natural stream is entitled to the
reasonable use and enjoyment of such stream as it flows
through or along his own land, taking into consideration

a like reasonable use of such stream by all other proprie-
tors above or helow him. The rights of the owners are not
absolute but qualified, and each party must exercise his
own reasonable use with first regard to the like reasonable
use by all others who may be affected by his acts. Any
diversion or abstraction which substantially and materially
diminishes the quality of water, so that it does not flow
as it has been accustomed to, or which defiles and corrupts
it so as to essentially impair its purity, thereby prevent-
ing the use of it for any of the reasonable and proper pur-
poses to which it is usually applied is an iniringement of
the rights of other owners of land through which the stream
flows, and creates a nuisance for which those injured are
entitled to a remedy.ll5

114, 77 Me. 297 (1885). The Lockwood case involved a textile company in

115.

Waterville employing more than 1,000 persons whose operations were
hindered by refuse material, sawdust edgings, shavings, and other
debris discharged from defendant's saw mills at upstream locations.
The lumber company employed their labor and capital through the
whole valley of the Upper Kennebec and its tributaries. 1ts oper-
ations preceded by many years the establishment of the textile plant.
The textile plant averred that they were entitled to the "natural
flow of the river, and to have it come to their factories in its na-
tural purity.” (p.302). The Court spoke to the problem of economic
interests, the problems of determing liability when several pollu-
tors contributed to the aggregate level of pollution, and the re-
sultant liability. In allowing an injunction against one saw mill
because the pollution attributable to this source was ascertainable
and denying it against another because it could not be ascertained
that its pollution was responsible, the Court said:
And we are equally satisfied that, while it is of great conven-
ience for them to dispose of their waste, and considerable expense
and great inconvenience would be occasioned by any other dispo-
sition of it, it is not absolutely necessary to the operation of
their mills that it should thus be deposited in the stream. (Id.
at p.319).

Id. at p.3l6.
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Obviously, the reasonableness of any particular use or the amount
of water which may be diverted for consumptive use cannot be accurately
ascertained in advance. It requires the qualitative balancing of two
variables. That is, the use of one riparian proprietor is not unreason-
able as to another riparian proprietor's use until the harm to one out-
weighs the utility to the other. The riparian proprietor who values his
watercourse for its aesthetic or recreational gqualities alone will find
it difficult, if not impossible, to convince a Court that a riparian fac-
tory's use of the same waters, which may substantially affect water gual-
ity or quantity, is unreasonable., An examination of the condition of
many of Maine's non-tidal rivers and streams would suggest that Courts
have had the tendency to find reasonable that which is profitable.l16

Even if the use of an upper riparian owner is unreasonable as
against a lower riparian owher, the right to such use may be obtained by
prescription, or eminent domain. Conversely, a lower riparian owner's
will rarely if ever give use to a cause of action in an upper riparian
owner nor a presumptive right as against him, since nil;ight of the upper

riparian owner is normally invaded by downstream use; although a dam

illegally backing up water on the upstream land is an obvious exception.

116. But see Berman v. Parker, 348 U.S. 26, 33 (1954); Namekagon Hydro Co.
v, Federal Power Comm., 216 F. 2d 509 (7 Cir. 1954%) ; Scenic Hudson
Preservation Conference v. F,P.C., 354 F. 24 608 (2nd Cir. 1965);

Udall v. F.P.C,, 387 U.S. 428 (1967) (High Sheep Mountain case.).

117. Crosby v. Bessey, 49 Me. 539 (1860); Masonic Association v. Harris,
79 Me. 250, 255, 9 A, 737 {1887); Lockwood v. Lawrence, supra;
Kennebunk Water District v, Maine Turnpike Authority, 147 Me. 149,
84 A, 2d, 433 (1951).
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Unreasonable As A Matter Of Law

The Lockwood case, a competition between riparian uses, should be

contrasted with another pollution case, Kemnebec Water District v. Maine
118

Turnpike Authority. The Water District sought to recover damages for

injury to its claimed property right to take water from a brook for
public distribution; it claimed that the defendant constructed its turn-
pike across the brook in such a way that the water was rendered so turbid
as to be unfit for distribution. The Court mentioned the rule laid down
in Lockwood, that "the rights of the owners are not absolute but quali-
fied, and each party must exercise his own reasonable use with just re-
gard tglghe like reascnable use by all others who may be affected by the

acts;" but held that "reasonable use™ means reasonable riparian use,

while a non-riparian use is unreasonable as a matter of law; and it

further held that diversion of water by a public water company for sale
to the public is not a riparian use and therefore (unless acquired by

purchase or grant) cannot prevail against either upper or lower riparian
120

proprietors. Considering the public interest in pure water supplies,

the outcome is appalling, if logical.

118. 145 Me. 35, 71 A. 2d 520 (1950); 147 Me. 149, 84 A. 2d 433 (1951).
119. Id. at p.44,

120. Id.

Whether or not the [riparian owner] was making a reasonable
use of the waters of the brook depends not only upon the use
which it was actually making of the same but alsoc...upon
whether it was using the same for a proper purpose and in
the kind of business to which the stream was subservient.
unless the [riparian owner] had the legal right, that is,

the proprietary right, to use Branch Brook as a source of
public water supply, its use of water therefrom for such
purposes was neither a proper one nor was it a use (Cont'd}
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121
In 1969, the case of Stanton v. Trustees of St. Joseph's College
122

carried the line of reasoning begun in Blanchard v. Baker, and devel-

oped in.the Water District cases to its ultimate conclusion. The pri-
vate college, located at some distance from a non-navigable brook, pro-
posed to build a new dormitory which would necessitate the emission of
50,000 gallons of liquid residue per day. The College acguired a small
parcel of land adjacent to the brook as well as easements permitting it
to lay sewer pipes from the dormitory site to the riparian parcel, to
discharge into the brook. The effluent was to be treated so as to leave
the quality of the water virtually unchanged while only slightly increas-
ing its guantity. The proposed discharge of effluent had been licensed

by the Environmental Improvement Commission.

The Court held that the plaintiffs, downstream riparian proprietors,
had a right to have the waters of the stream unchanged in quantity or
quality except by reasonable riparian uses of other riparian owners:

that riparian uses are only those uses of water which benefit adjacent

120. (Cont'd) to which the brook was subservient. Reasonableness of its
use depends upon its legal right to exercise the same. (Id.
at p.u5) :

If the use exercised by a riparian proprietor be a riparian
use, the right to exercise it was acguired as a usufructu-
ary right growing out of and annexed to the ownership of
the riparian land. If, however, as here it be a non-ripar-
ian use, the right to exercise the same must be acquired by
purchase or grant from, or by the exercise of the right of
eminent domain against those whose rights it is sought to
restrict by the exercise of such use. 0Unless so acquired,
the non-riparian use will not be a reasonable use against
either upper or lower riparian proprietors...(Id. at p.51-2)

12). Me. 254 A. 2d 597 (1969).

122, 8 Me. 253 (1832).
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land; that the waste disposal use contemplated by the college, not being
for the benefit of the small riparian parcel, was not a riparian use,
and thus was unreasonable as a matter of law. The Court took note of
the license issued by the Environmental Improvement Commission, but
held that the agency was incompetent to rule on rights as between pri-

vate individuals.

The Court flatly refused to follow the rule adapted by the Massa-
123

chusetts Court in Stratton v. Mt. Hermon Boys' School which stated

that:

3 proprietor may make any reasonable use of the water of
the stream in connection with his riparian estate and for
lawful purposes within the watershed, provided he leave the
current diminished by no more than is reasonable, having
regard for the like right to enjoy the common property by
other riparian owners, If he diverts out of the watershed
or upon a discomnected estate the only question is whether
there is actual injury to the lower estate for any present
or future reasonable use. The diversion above without evi-
dence of such damaﬁe does not warrant a recovery even of
nominal damages.l?

The decision in the St. Joseph's case was an unfortunate one. By

giving the riparian owner injunctive relief when there was no actual

harm to the quality of the water and only a slight augmentation of the
guantity, the Court placed technical private rights above the public
interest in sewage disposal. The fallacy is emphasized by the tfact that
the EIC had approved the discharge. The case will prove to be a stumbling

block in any State effort to manage its water resources.

123. 216 Mass. 83, 103 N.E., 87 (1913).

124. Id. at p.88-89. This is the only Maine case which takes into ac-
count the term "watershed" in determining reasonable use. The
analysis is borrowed from the Mt. Herman Boys' School case, supra.
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Reasonable Use

Most American states have a rule differing from Maine's in two ma-
jor respects. First to maintain an action, a complainant must show
that he will actually suffer damage if the defendant continues his use.
Since non-injurious use does not give rise to a cause of action, such
use cannot ripen into a prescriptive right. Second, the diversion of
waters to non-riparian land is not illegal, provided that it meets the
tests of reasonahleness. Reasonableness was defined as early as 1883

125
in the leading Minnesota case of Red River Roller Mill v. Wright. In

determining reasonableness, social and economic values of eompetihg
uses must be balanced; the condition of the stream, size of the water-

shed, the season, the amount of water withdrawn and the amount returned
126
all have to be taken into consideration.

The language of "reasonable use,"” and the reasoning that is used
to determine what is "reasonable,” is used in Maine to balance competing
uses as between riparian owners, both of whom are using the water in the

service of riparian land.

125, 30 Minn. 249, 251; 15 N.W. 167, 169 (1883).
In determining what is a reasonable use, regard must be had to
the subject matter of the use; the occasion and manner of its
application; the object, extent, necessity and duration of the
use; the nature and size of the stream; the kind of business
to which it is subservient; the importance and necessity of the
use claimed by one party, and the extent of the injury to the
other party; the state of improvement of the Country in regard
to mills and machinery, and the use of water as a propelling
power; the general and established usages of the Country in
similar cases; and all the other and ever varying circumstances
of each particular case, bearing upon the question of the fit-
ness and propriety of the use of the water under consideration.

126. 23 Rutgers L. Rev. 268,
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Who Is A Riparian Owner?

To be entitled to the use of the water, one must be a riparian owner.

A riparian owner is one whose land extends beyond the water's edge to
127

some portion of the river bed. How much back land may be considered

riparian land has not been adjudicated, but the second St. Joseph's
128

case would suggest it must be in the same watershed. Unless other-

wise stipulated or detached by previous grant, a grant of land contigu-

ous to the water on fresh water streams carries ownership to the thread
129

of the stream.

III TYPES OF POLLUTION

SANITARY SEWAGE AND TRASH

130
Major contributors of pollution Maine are municipalities that

dump untreated sanitary waste and untreated industrial waste directly
into surface waters. Public sewers exist in only 121 of over W0 Maine
communities and the number of secondary treatment plants or their equiv-

alent is only 16. Some of these give treatment to only a portion of the

127, Wilson v. Harrvisburg, 107 Me., 207, 77 A. 787 (1910); Stone v. Augus-
ta, 46 Me. 127 (1858). See Vol. II, p.205.

128. Stanton v. Trustees of St. Joseph's College, Me. 25% A. 2d 597
(1969) .

129. See Vol.. II, p.225 et seq.

130, It has been estimated that municipalities are responsible for 10
per cent of all pollution in Maine., (Figures based on projection
that industrial pollution is equivalent to a population of nine
million according to Stanley R. Goodnow of the E. C. Jordan Co.)
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131
total effluent. The largest city in Maine does not have even a primary

treatment plant., Tertiary treatment plants are in the future. OQutfalls
for municipal sewers need not be corrected until at least 1976. Strict

enforcement of the law against municipalities that are not meeting water
classification standards by that time is unlikely if federal and State

financing have not been forthcoming in sufficient time and amount.

The need for regional consideration of sewage disposal is reflected
in the requirement that there must be a comprehensive plan for sewage
facilities to secure federal financing, and an additional 10 per cent
if the plan is approved by a metropolitan or regional planning group.132
This requirement has been met in Maine largely through regional planning
eommissions;lgapresumably, Council of Governmentslauﬁill fulfill the
same function. The Maine Legislature has also facilitated two or more
municipalities forming sanitary districts to develop and maintain sewage
systems.135 The State Plumbing Code is hardly relevant since it deals
only with the input into sewer systems and waste disposed by septic tanks.

The new requirement of a 20,000 square foot minimum lot size for the con=-

struction of dwellings on land not serviced by a sewer should retard the

131. Vol. I, Maine Water Resource Plan, p.58.

132. Water Pollution Control Act Amendments of 1956, P.L., B8u=660, 70
Stat. 499 (1956), 33 U.S5.C.A. U46d; Water Quality Act of 1965, 79
Stat, 903 (1965).

133. 30 M.R.S.A, 4501=5 as amended by P.L. 1969, c.382, §2.

134, 30 M.R.5.A, 198l-6 as added by P.L. 1969, c.382, §5.

135, 38 M,R.S.A, 1061-1067 (Supp.).

136, 12 M.R.S,A, 4801-6 as added by P.L. 1969, c.365; 12 M.R.S.A, 681-%
as added by P.L. 1969, c.ugi,
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rate of increase of water pollution from housing developments in or near
water.136

Agide from health considerations, it is necessary to consider the
process known as eutrophication. Nutrients from even disinfected sewer-
age, whether passing into lakes or waterways by seepage or from a treat-
ment plant, may cause the accelerated growth of algae. The growth of
algae in turn takes up the oxygen in the waters and the algae dies. As
the process is repeated, the lake or body of water gradually fills up
with decaying vegetation. The problem of eutrophication has not been
pronounced in tidal estuaries and coastzl zones in Maine to date because
of the flushing ig?ion of the tide. Reports off the California coast

and Long Island, however, should provide the necessary handwriting on

the wall.

Another source of "people pollution" is the growing number of pleas-
ure boats which discharge gas and oil as well as sewage, While it is
137a

theoretically against the law for a person to discharge from a boat what

he might with impunity discharge through a municipal sewer, the policing

of this activity is relatively difficult,

Economic Value to Sewage?

Although the thought of recycling waste has been advanced through
the space program, there is no practical technology for recycling sewage,

At the moment, the most economical use that could be made of sewage is

137. "Long Island Sound is becoming another Lake Erie,” Ogden D. Reid,
Congressman, Westchester Co. quoted in New York Times, Oct. 25, 1969,
p.31.

137a. See Conference Report: Water Quality Improvement Act of 1970, March
24, 1970.
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as nutrients for acquaculture. In addition to overcoming the psychologi-
cal barrier for such utilization, there are legal barriers. The authori-
zation of depuration plants for reclaiming clams from mildly polluted

138
areas is an indication of the possibility.

THE CONTROL OF TRASH

state

Regulations as to the disposal of trash and litter are spelled out
in the statutes on nuisances;lBga special section on dumping litter on
highways includes a prohibition against depositing such debris on public,
bathing places or in tidal waters. Mention has been made previously of
a8 pictorial presentation of the degradation of the Maine coast by litter%ul

Several communities in Maine have recently been approached to become
repositories of waste material from other parts of New England, either
to be placed on the land or used as land fill. There are real health
hazards and pollution problems which might be a consequence of such act-
ivity. Recently the town of Wells at a special town meeting passed an

ordinance to prevent outside use of their land as a dumping ground. The

town manager has warned the community that they should not be complacent

138, 12 M.R.S.A. 3452.
139. 17 M.R.S.A. 2701 et seq; 17 M.R.S.A. 2802 et seq; See p.3ul, 3U6,
140. 17 M.R.S.A. 2251 (Supp.).

1ul, McKee, J., As Maine Goes, Bowdoin College, Museum of Art, (1966).
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142
because the fine of $100 could easily be absorbed by a big business.

A State prohibition against out-of-State dumping passed the Special

Session (1970) of the 1l04th Legislature.

Federal Control of Litter
Federal law pertaining to litter augments the State's limited capa-

city to prevent this type of pollution in coastal waters. The 1899 Refuse
luy

Act  prohibits the jettisoning of any refuse into the navigable waters
of the United States without permission from the Army Corps of Engineers.
This would apply to garbage, beer cans, and various assorted trash. The
Corps of Engineers probably would not give permission for waste disposal
likely to reappear on an incoming tide. Presumably dumping of garbage
beyond the three ﬁile limit is not prohibited under the Refuse Act. The
prohibition against ocean littering is enforced by the Coast Guard. On
nautical maps there are areas off Maine marked as dumping areas. These

are mostly designated for fill or borrow from harbor and navigation pro-
145
jects.

142. Portland Press Herald, January 9, 1870, p.18. The search for dumping
land has not been limited to Wells, see Portland Press Herald, November
27, 1969, p.2l.

143, P.L. 1969, c.570. Complete text p.627.
144, See p.u89 infra for citation and discussion of this act.

145, Interview with Captain Robert A. Lee, U.S.C.G., Commander of the
Port of Portland, February 12, 1970.
Other ocean debris detrimental to fishing include shipwrecked fish-
ing vessels (Bureau of Commercial Fisheries has listed 36 wrecks
near Georges Banks) and unexploded torpedoes or shells. An area
off the Maine coast is marked off limits because of this danger.
The Maine fishing vessel Snoopy was destroyed by a German torpedo
caught in its nets while scallop fishing off the Carolina coast.
(See Doody Administrix et al. v. United States, Unpublished Opinion
on file Federal District Court, Portland, Maine, February 10, 1969).
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AGRICULTURAL POLLUTION

Pollution from agricultural activities is primarily attributable
to fertilizers and insecticides that find their way into the waterways
by seepage, runoff and erosion. Similar pollution results from salt and
chemicals used on highways for snow and ice control and for defoliation.
The problems of the Forestry Commission in the handling of spruce bud-
worm, &nd the utilization of D.D.T.,luBWEre alluded to in Vol. I, p.93.
Due to the fact that shellfish are far down the food chain the run-off
will produce a concentration of chemicals and pesticides in shellfish.
This is particularly serious for lobster which, being biologically re-
lated to insects, are particularly susceptible to insecticides.

147

The creation of the Board of Pesticide Control and the regula-

tions made pursuant to the Maine Pesticide Control Lawluahave brought

149
the attention of a specific agency to bear on the problem.

146. A Maine summer resident Rachel Carson led in alerting the United
States and the world about the dangers of D.D.T. at a time when
the danger of pesticides to natural resources and the marine envi-
ronment was not apparent.

147, 22 M.R.8.A. 1452 (Supp.).

lLI'B- 22 M-R.S.A. 1451-65 (SU.PP.) -

149, See Vol. I, p.79 for composition of this agency.
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POWER AND POLLUTION

An egquation must be established between the need for
additional power development on the one hand and the

protection of the people and the environment on the
other. 150

American consumers must be prepared to pay higher
electric bills if they want environmental controls
built into new power plants and transmission lines. 151

Thermal Pollution

The comparatively recent concern over thermal pollution stems from
' 152
the construction of atomic power plants, one of which is being built
at Wiscasset, Maine. This type of plant has also raised questions about

radioactivity pollution.

Thermal pollution did not originate with atomic power; all steam
electric plants, whether fired by fossil fuel (oil, coal or gas) or
nuclear reactor, discharge heat into receiving waters in the process of
condensing steam back into water for recycling in the plant. Most of
this heat is ultimately dissipated to the atmosphere. Nuclear power
differs from fossil fired power because of the vastly greater amount
of heat to be dissipated in the reactor, thus triggering a new awareness
150. Remarks made by Senator Edmund S. Muskie at a hearing of the Senate

Sub-Committee on Intergovernmental Relations, February 3, 1970,

(Portland Press Herald, February 4%, 1970, p.1l2).

15)1. Testimony by Dr. Lee A. Dubridge, President's Chief Science Advisor,
at hearing mentioned in fn.150.

152. The first nuclear power plant was built in 1957. Ten years later,
there were 16 in operation, 21 under construction, Y0 on order and
12 more planned. In New England alone, two plants are operating,
four are being built, two are definitely planned and an undisclosed
number of others are under consideration. {(New England Marine Re-
sources Information Bulletin, No. 7, December, 1969).
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of all forms of thermal pollution.

The cooler the water used in the cooling process, the more efficient
the operation of the plant. This fact makes location of power plants in
coastal locations an economic factor in site selections. Waters of the
Maine coast seldom exceed 60 degrees even in summer. An additiomal ad-
vantage of using sea water in Maine is the temperature differential be--
tween the warmed water discharged from the plant and the cold receiving
water causes the warmed water to spread out in a thin layer over the
broad surface of the cold sea water, where some 80% of the heat is dis-
sipated to the atmosphere. The balance is then mixed and diluted with
the cold water below. According to the President of Maine Yankee, the

result after mixing will be that the temperature increase of the mass of

water will be very small -- less than one degree in the case of Maine
153
Yankee, The temperature of cooling water leaving a plant is about
154

15 to 25 degrees higher than when it entered. In terms of significant
degrees of heat added, nuclear plants do not raise condenser cooling

155
water temperature any more than conventional fossil fuel plants, This

153. Speech of President of Maine Yankee, W,H, Dunham, reported in the
Natural Resources Council Bulletin, June, 1969,

154%. Qur Nation and the Sea, Panel Report, Vol. 1, p.III-52.

155. For example the temperature rise of condenser water at Central
Maine Power Company's Mason and Wyman Steam Plants is about 24%
degrees. Maine Yankee water temperature, at full load will be
only one or two degrees warmer. (Address by Mr. Dunham, See fn.
153 above.) The difference is that nuclear stations, because of
their design, give off larger volumes of warm water, but not sig-
nificantly warmer water. (Id.)
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is, of course, largely irrelevant since it is the total heat to be dis-
sipated into the receiving waters in a given period -- measured, for

example, in BTU's -- which will determine the effect on those waters.

Even though a plant is situated on the coast, it still must be on
or near a source of fresh water to be used in its boilers. Thus, in
addition to heat in the ocean, thermal pollution is also evident in the
estuaries. "Everybody knows"

Changes in water temperature, particularly sudden, extreme
changes, affect everything living in the marine environ-
ment. Even if the temperature rise is not great enough

to kill fish outright, it is known to affect their metabolic
rate and alter, among other things, feeding, growth and
reproductive patterns as well as preventing normal devel-
opment of eggs. Fishes are the more conspicuous members
of a finely-balanced ecological system that includes both
plant and animal inhabitants of rivers and estunaries. Each
of them has a vital place in the food chain and damage to
any upsets the entire system. Ecologists and biologists
believe that unlimited dumping of hot water can make a
river uninhabitable by its normal population and eventual-
ly unusable by man.156

In addition, higher water temperatures accelerate the growth of
aquatic algae and vegetation, and may prevent the production of game
fish and other species. High temperatures, even if not lethal, may be

157
a barrier to necessary movement of migrant species of fish,
Except at extreme ranges, no one is quite sure what the effects of

thermal pollution will be. There are some that would follow the power

company's terminology and term thermal discharge "enrichment" rather

156. New England Marine Resources Information Bulletin, No. 7.

157. See Qur Nation and the Sea, Panel Report, Vol. 1, p.III-52.




u73.

than pollution., Warmer water could be beneficial for aguaculture, and
experimentations along this line have been carried out by the Department
of Sea and Shore Fisheries off Cousin's Island. Maine Yankee Atomic
Power has made a grant of $418,l32 to the Darling Research Center to
study the effects of themmal pollution from the Wiscasset plant, and also
a grant of $200,000 to the Department of Sea and Shore Fisheries to study
the aguaculture potential from this discharge. In addition, a study was
commissioned to recommend how the thermal capacity from this plant
might be best utilized.158

When a representative of Central Maine Power was asked how you decide
and who should decide whether there should be fish killed if necessary to
create power, his incredulous look bore testimony to the fact that the
power company is vigorously endeavoring to assume that such a phenomonen
will not occur. But realistically there may be times when, for the neces-
sity of power, some portion of the coast, environment or water quality
may have to be sacrificed. This is not to suggest that the need for pow-
er can excuse power companies from incurring necessary expense in con-
structing plants to minimize thermal pollution, but it does mean that at
some point in time from an "irresistible public necessity" difficult de-
cisions must be made. Perhaps the commandment should not be: "Thou shall
not kill fish” but rather "No pollutant shall be allowed in the marine
enviromment unless its lethal effects are known and detriment to the

ecology and to the environment will be a result of a positive choice

158. See A. D, Little Report: Preliminary Evaluation of Uses for the
Warm Water Discharge from the Maine Yankee Plant. Recreational and
aguaculture uses appeared promising. (Report to Maine Yankee Atomic
Power Co. (August, 1969)).
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" based on knowledge of the consequence rather than in a reckless disregard
for marine life.” From an economic point of view it would be unrealistic
to refrain from killing fish if these same fish were not important com-
mercially or essential in the food chain of some fish that were. An
analagous situation would be the public outcry when sea gulls are vic-
tims of oil spills juxtaposed against the statements from a biologist of
the Portland Society of Natural History that the gull population is too

159
high, and it is biologically prudent to reduce the number.

Although legislation may be forthcoming, as of this writing there is
160
no federal agency with authority to regulate thermal pollution. Maine
161
law regarding thermal pollution sets result - oriented standards.

Definite parameters had been included in draft legislation at the 10Uth
162
Legislature, but were not enacted into law. Similar legislation

setting maximum temperature of receiving waters was introduced

159. Richard Anderson. Newsletter, Feb. 1970; See also the Herring Gull-
Cormorant Control Program, State of Maine Department of Sea and
Shore Fisheries, 1953, Reprinted 1564.

160. The AEC, which licenses atomic plants, maintains its jurisdiction
extends to radioclogical hazards only--a stand backed by recent Court
rulings. The Federal Water Pollution Control Administration in the
Department of the Interior can become involved only after a viola-
tion has occurred in an interstate waterway. The Federal Power Com-
mission, which regulated conventional power plants, has mno juris-
diction over reactors. For some time the FWPCA has been pressing the
states to estahlish water criteria that would control all forms of
pollution and, specifically to set limits on the amounts water tem-
peratures can be raised. It has been recommended by some that the
temperature of streams be raised no more than five degrees, that of
lakes by no more than three. (New England Marine Resources, Informa-
tion, Bulletin 7, December, 1969). See U.S. Making Initial Move
Against Thermal Pollution, New York Times, February 22, 1870, p.l.

161, "...nor shall such matter or substance alter the temperature...of
these waters so as to render such waters harmful to fish (Cont’d}
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163
in the January, 1970 Special Session, but again failed to withstand

the legislative process. This quest for legislative certainty is mis-~
placed, since precise temperatures would supplant the result-oriented
statements; and with scientific knowledge in its infancy, only the re-
sired result can be stated with certainty.

164
Radiocactive Pollution

The United States Atomic Energy Commission sets safety standards for
radiation levels which govern atomic power plants. - Radiation from nu-
clear power plants is well below the safety standards set by AEC , but
there is concern over possible cumulative effects of long exposure to
even the accepted radiation levels.lGSThe Maine Legislature thus has
prohibited the discharge of any radioactive substance into Class A waters;
in other fresh water bodies the radio-nuclide concentrations may not ex-
ceed the United States Public Health's standards for drinking water. In
all marine classifications, discharges are prohibited which would result
in the radio-nuclide concentrations in edible fish or other aquatic life

166
rendering them dangerous for human consumption.

161. (Cont'd) fish or other aquatic life.” ™...in such amounts or at such
temperatures as to be injurious to edible fish or shellfish or to
the culture or propagation thereof." 38 M.R,S.A, 363, 364 as amend-
ed by P.L. 1969, c.H43l.

162. L.D, 1166,

163. P,L, 1969, ¢.581, (See L.D. 1770, L.D. 1828).

164, Portland and Searsport are the only two ports in Maine authorized to
handle radio-active cargo but none is being shipped through them.

(Interview with Captain Robert A. Lee, U.S.C.G., February 12, 1970).

165. New England Marine Resources Information, Bulletin No. 7, See re-
marks by Commissioner of Health and Welfare, Vol. I, p.69.

166. 38 M.R.S.A. 363, 364 as amended by P.L. 1969, c.u3l.
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INDUSTRIAL POLLUTION

WET PROCESS

Early industrial development in Maine was primarily oriented around
the basic resources of water and timber. The lumber industry of the
1800's depended on the rivers to convey timber to coastal areas for
shipping throughout the world. The same water resource gave rise to the
textile industry which utilized the resource not only for power but also
for processing. Rapid changes in technology after World War II led to
the creation of a new industry in northern Maine for the processing of
raw potatoes into prepared foods such as frozen french fries, potato
puffs, and canned potatoes. Similar technological improvements led to
the advancement of poultry production and processing in central Maine.
The fishing industry historically has been significant in the economy,
and the processing and canning of seafood is also a factor to be taken
into account in water resource management. Recentlj the electronics in-
dustry has grown in Maine; shipbuilding and furniture-making have tra-
ditionally contributed to Maine's industrial base.167

Most of Maine's industry, therefore, is "wet process,” using water
in the productive process to carry off waste products. Their large
amounts of waste water adversely affect the waters into which the wastes
are discharged. One pulp-and-paper mill may produce organic water pol-
lutants equal to the sewerage from a city of over 1,500,000; a poultry

or potato processing plant, or a tannery may produce an organic load

167. Vol. I, Maine Water Resources Plan, p.ll.
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168
equal to that of a city of 50,000 persons.

A poultry processing plant on the Penobscot River was responsible

for the outpouring of indignation quoted at the beginning of this chap-
169

ter.  Atmospheric pollution - smells - generally coincide with water
polluticon by the paper industry, fish processing plants, and rendering
plants which make fish meal as a supplement or a substitute for grain
for poultry and live stock. Perhaps because they are not notoriously
smelly, few people have appeared at hearings of the Environmental Improve-

ment Commission to protest shrimp processing plants' disposal of waste
170
into tidal waters,

In reaction to Maine's historic involvement with the lumber industry,

there are specific prohibitions in the statutes against depositing or
171
discharging wood waste products into inland or tidal waters; for a sim-

ilar reason there is a specific prohibition against the depositing of

168. Id. ul-u2,

169, The Coast Guard has reported many violations of the Refuse Act in
the disposal of chicken feathers on navigable waters. (Interview
with Captain Robert A. Lee, U.S.(.G.).

170. See Portland Evening Express, December 18, 1969, p.l, which reported
petition of a fish company to discharge 1,000 lbs. of waste a day
into Portiand Harber. Of this amount, 500 lbs. would be shrimp spawn
and 500 lbs. shrimp feelers. Most of the company’s solid waste was
to be trucked away or dumped at a farm outside Portland. The fish
company could have discharged the same amount of waste through the
municipal sewer with impunity. Technically, even though licensed by
the Environmental Improvement Commission, the discharge would be a
violation of the "Refuse Act.” (Interview with Capt. Robert A. Lee).

171. 38 M.R.S.A. 416 (Supp.).
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potatoes pr any parts thereof into any water or watercourse or the bank
172
of same if such deposit might tend to pollute such water.

Present classification standards for marine waters contain prohib-
itions against deposits of sludge or solid refuse or substances which
impart color, turbidity, taste or odor detrimental to the usage of the

173
classification.

Theoretically, federal money does not go directly to industry to
clean up its pollution unless the money comes as a special "experimental
grant,” but in many instances industry receives an indirect subsidy by
state and federal money appropriated for municipal sewers and treatment
plants designed for or through which the effluents of a particular indus-
try are discharged.

174
OIL

Perhaps no single commodity has greater potential for profit or a

great possibility for destruction to the environment than oil. 0il has

recently been very much in the news in Maine in several contexts.

0il in Gulf of Maine

Degpite the State's grant of prospecting rights to one company,

there is no known oil deposit under waters reasonably close to Maine.

172. 38 M.R.S.A. 417 as amended by P.L. 1969, c.u31l, §5.
173. 38 M.,R.S5.A. 364 as amended by P,L. 1969, c,.431, §3.

174. See Conference Report: Water Quality Improvement Act of 1970, 9lst
Congress, 2d Session.
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The 0il and Gas Conservation Development Act, however, was passed in

anticipation of producing offshore wells.

Machiasport

There is a variety of proposals for a free trade zone at Machiasport
for the refining of foreign crude oil, and for a refinery complex not
tied into a free trade zone; raw materials could be foreign crude, crude
from the new finds on the Alaskan 0il banks, or crude oil from the Gulf
of Maine. (Different legal problems covering each of these contingencies
are discussed in Volume II, p.376). The oil refinery complex is being
promoted as an opportunity to relieve the economic depression in Washing-
ton County, give lower fuel prices for New England, and produce more tax

revenue from development of the o0il refinery and related industries.

The euphoria of the economic advantages to the community were some-
what dampened by the President of Atlantic World Port in discussing an
investigation made for his eqmpany.l76He predicted that there would be
an oil refinery in Maine within three years; that his company might con-
sider building a refinery if no other oil company did; and that pollution
could be controlled but oil spills would be unavoidable. As far as in-
creasing local employment, he predicted that it would require about

2,000 persons to build a refinery, but almost all of these would be

trained construction workers from outside the state. Once built, modern

175. 10 M,R.S.A. 2151-2166 as added by P.L. 1969, ¢.301. See Vol. IV on
Maine Mining Laws for discussion of provisions of this bill relating
to pollution.

176. Report of remarks by Mr. Robert Monks discussing Machias Bay-Envir-
onmental Management-Arthur D. Little Co., December 1963, [Draft].
(National Fisherman, March, 1970, p.UYd.)
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refineries require only about 200 people to operate. These people must

be highly trained, so the local labor force would probably not be tapped.

He went on to say that it is unlikely that other industry would move
into the area; most light industry avoids being located near a refinery.
He said that no other area on the coast would want an oil refinery. He
also questioned the savings to the consumer. Fuel oil is brought into
New England at the same price as other marketing locations, but in New
England there is a higher markup.l77

The feasbility of Machiasport is dependent on availability of crude,
which in turn is dependent on transportation from the Alaskan oil fields,
discovery in the Gulf of Maine, or increased quotas for foreign oil.
0il from Alaska would depend on transport via ice-breaker tanker; on its
test run along the route, the Manhattan's hull was ruptured in a collis-
ion with an iceberg. Atlantic Richfield is reported to be studying the

178
feasibility of transporting the oil by special tanker submarine.

0il Import Quotas

The whole question of import quotas and the high cost of fuel oil
in New England is being surveyed by the New England Regional Commission
and Congress. Import quotas and the development of oil refinery facili-

ties in New England are closely interrelated.

177. National Fisherman, March, 1970, p.4A. See also remarks by Congress-
man Peter Kyros that crude oil delivered in Portland actually sells
at a lower price in Montreal than in Maine (Report to Maine, Febru-
ary, 1970).

178. Id. See also Portland Evening Expresg, December 17, 1969, p.21.
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Long Island

King Resources has recently purchased the former Navy oil storage
depits on Long Island and successfully petitioned the Portland City Coun-
cil 79to rezone the area to authorize its use for ¢il storage facilities.
(Now that it is zoned industrial, an oil refinery would be a conforming
use,}) The decision to rezone was a difficult one. The City of Portland
badly needs to expand its economic base. Long Island at the moment is
not an economic contributor to Portland and there is every indication that
the arca will deteriorate further if its economic prospects are not re-
vitalized, But oil coming to Maine is being judged against the backdrop
of the Torrey Canyon and Santa Barbara. Gardiner Means, Chairman of the
Conservation and Planning Committee for Machiasport, has stated that it
would take the spillage from the well in Santa Barbhara 13 years to fill
up one of the new sup_ertankers.l80 Despite tremendous advances in tech-

nology, there is no guaranteed successful way to handle massive oil

spills on a rough sea and a strong tide.

OIL ALREADY IN MAINE

The most obvious answer to all of the above is that regardless of
what happens at Machiasport, Long Island, or the oil quotas, oil is al-

ready in Maine. Portland is already the second largest oil handling

178, Council Meeting, June 16, 1969.

180. Remarks made at Coastal Conference at Southern Maine Vocational
Technical Imstitute, July 19, 1969.
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port on the East Coast. There are 13 oil terminals receiving petroleum
products in Portland harbor. There are 46 companies operating coastal

vessels or barges carrying petroleum products in Maine waters; 55 ports

in Maine handle oil products although Portland and Searsport are the
181

only major oil ports. During 1969, 438 tankers brought 142 million

barrels of crude oil which were unloaded at the South Portland Pipe
182

Line. 0il has been sent through this pipe line to the refineries in
183

Montreal since 1941, when it was opened as a wartime measure. Other
oil terminals in Portland harbor handle about 22 million barrels. Of

this amount, only 175 barrels have been spilled, only about one-ten-
18y

thousandth of 1%. It has been estimated that all cargo moving through

Maine ports contribute over $30 million annually to the economy of
185

Maine.

18l. 0il1 and Hazardous Materials Contingency Plan for Prevention, Con-
tainment and Cleamup for the State of Maine: [Prepared as a Public
Service by the Portland Harbor Pollution Abatement Committee, Jan-
uary, 1570.]

182. Portland Press Herald, January 31, 1969, p.52.

183. 90 billion gallons - 68 billion crude and 22 bhillion refined pro-
ducts - have gone through this pipeline since 1941l. (Conversation
with Mr. Edward Langlois, Manager, Maine Port Authority, March 12,
1970} .

184, Portland Press Herald, January 31, 1969, p.53.

185. This figure includes flour, wood pulp, liquid coal tar, hides and
general cargo. See p.U495 for oil's contribution to this figure.
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Against the economic benefits must be balanced the cost of cleanup
186
vividly illustrated by the $46,303.46 spent to clean up an August 9,

1969 spill from the Esso Guilford. The monetary value of the oil spilled
187

was approximately $10.00, The several thousand gallons of chemicals
used to disperse and alleviate the spill were more detrimental to marine
life than the oil. Situations like this have led the Department of the

188
Interior to banning the use of certain chemicals for oil spills,

State Qil Handling Controls

Prior to 1970 regulation of oil pollution and spillage in Maine was
limited to a State statute against nuisance, the inadequate authority of
the Environmental Improvement Commission, and authority exercised rightly

or wrongly by municipalities,

The intentional placing or depositing of oil and petroleum based
products directly or indirectly into inland or tidal waters of the State
is defined as a public nuisance.l89 The EIC classifications for tidal
waters require:

There shall be no floating solids, settleable solids, oil
or sludge deposits attributable to sewage, industrial waste

or other wastes, and no deposit of garbage, cinders, ashes,
oils, sludge or other refuse.

186. Bill on file in Coast Guard Base in South Portland.
187. Interview with Captain Robert A. Lee, U,S,C.G.

188, Portland Press Herald, August 18, 1969, p.l13.

185. 17 M.R.S.A. 2794,

190. 38 M.R.S5.A, 364 as amended by P.L. 1969, c.u43l.
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A pollution control provision under the EIC statutes further specifies:

There shall be no discharge of grease, oil, gasoline, kero-
sene or related products into the inland waters [or into
the marginal sea] of this State. Any person, corporation
or other party that discharges, or permits to be discharged,
grease, o0il, gasoline, kerosene or related products into
the inland waters [or marginal sea) of this State shall re-
move same from said waters...l91

Statutes administered by the Department of Sea and Shore Fisheries indi-
rectly relate to oil spillage by providing a penalty for discharging any
substance on flats under cultivation which may directly or indirectly in-
jure the shellfish thereon;lggand provide for closing of contaminated

193
flats,

New Legislation - Coastal Conveyance of Petroleum

The January-February, 1970 Special Session of the Legislature passed
194
the Coastal Conveyance of Petroleum Act. The Environmental Improve-

ment Commission was designated to make regulations for the transfer of

0il and petroleum products between vessels and on shore facilities and
1585

between vessels within the jurisdiction of the State. It was furth-

er charged with securing the prompt containment and removal of any

191. 38 M.R.5,A. 4l6 as amended by P.L, 1969, c.43l. Phrases in brackets
struck out by P.L. 1969, c.572.

192, 12 M.R,S8,A, U351,
193. 12 M.R.S.,A, 3503.
194%. 38 M.R.S.A. 541-557 as added by P.L. 1969, c.572. Complete text p.&24

195. See also Draft Provisions for Regulation of 0il Terminals and Re-
fineries, drawn up by the Conservation Subcommittee of the Machi-
asport Conservation and Planning Committee, received by Governor
Kenneth M. Curtis and referred to the Environmental Task Force and
the EIC on November 3, 1969, Presumably some of the suggestions
contained therein will be incorporated into EIC regulations.
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pollution occasioned thereby, and providing procedures to make restitu-
tion to persons damaged by such oil pollution. To finance the operation
of the Commission in carrying out these functions, the Maine Coastal Pro-
tection Fund was established which is to be financed by license fees and
penalties, The license fee for the transportation of oil is to be based
on a levy of 1/2 cent per barrel of petroleum products or their by-pro-
ducts transferred by the applicant during the licensing period.lgﬁThe'

constitutionality of the levy will be discussed in the Chapter on Taxes,

infra.

The Act declares that "The powers and duties of the Commission under
this sub-chapter shall extend to the areas described in Section 543
above and to a distance 12 miles from the coast line of the State."lg?
There is some doubt as to the power of Maine's Environmental Improvement

Commission beyond the United States® territorial sea,

198
The Act imposes absolute liability on those who spill oil. Per-

sons damaged by such pollution will be paid from the Coastal Protection
Fund. The pollutor will be liable to reimburse the Fund. Pollutors
under the license procedure repay only amounts over $15,000 minus any

payments received under any Federal program. The first $15,000 is paid

196. 39 M.R.S.A. 551 (4) (A) as added by P.L. 1969, c.572.

197. 38 M.R.S.A, 544 as added by P,L. 1969, c.572. See fn. 201 for text
of §5u3.

198. 38 M.R.8.A, 552 as added by P.L. 1969, c.572.
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by the Coastal Fund, providing that the spill or discharge is promptly

199 200

reported. There are no upper limits of liability set under this act.

The reimbursement to third parties from the Coastal Protection Fund

is predicated on damages suffered to real estate or personal property

or loss of income as a result of a discharge of oil, petroleum products

201

prohibited by Section 543. This section would seem to give the possi-

bility of relief to fishermen whose livelihood is disrupted by oil pol-

lution, either by killing fish or shellfish or by destroying the com-

merci.

cusse

al value of such fish because of a residual flavor of oil. Ag dis-

d in Chapter 3, p.235, 261, fishing is a public right; the individ-

ual fisherman has beern held to have no cause of action for injury to

this

199,
200,

common right.

38 M.R.S.A. 551 (6) (B) as added by P.L, 1969, c.572.

For an excellent discussion of this problem see Mendelsohn, A. 1.,
Maritime Liability for 0il Pollution--Domestic and International
Law. (3B Geo. Wash. L. Rev., 1 (1969)). National Fisherman, March,
1970, p.30A, summarized the present status of the law by reporting
that the United States Senate has signed, subject to Senate ratifi-
cations, an international convention recommending that shipowners
carry the financial responsibility for oil spills at the rate of
5125 per gross registered ton. Maximum liabidity per spill will be
S$14 million. This schedule adopted by the Intergovernmental Maritime

Consultative Organization in Brussels in late November still
must be ratified by eight Governments of the 36 nation United Na-
tions Agency. 0il companies with more than half the total tanker
tonnage of the world fleet started an insurance plan early in Octo-
ber known as the Tanker Owners Voluntary Agreement concerting Lia-
bility for 0il Pollution [TOVALOP]. It calls for tanker owners to
compensate governments for controlling and eliminating oil spills
at a rate of $100 per registered gross ton to a spill maximum of
$10 million. The agreement was developed and signed by the worlds
seven largest companies - British Petroleum Co., Gulf 0il Corp.,
Mobil Oil Corp., Royal Dutch Shell Group, Standard Oil Co, of Cal-
ifornia, Standard 0il of New Jersey and Texaco. Others have joined
since.
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Assuming that "loss of income™ covers the fishing resource:
What is the measure of damages if a living resource is actually
obliterated?
Will loss of income for more than one year be reimburseable?

What about the processor of fish whose income is dependent

on this resource?

#
FEDERAL REGULATION OF OIL POLLUTION

There is nothing more deserving of the label "refuse" than oil
spilled into a river.202
Even before the recent anxiety about oil in Maine, the United

States Coast Guard had been carryingon avigorous enforcement policy on

201. 38 M.R,S.A, 5U43(as added by P.L. 1969, c.572.} Pollution and cor-

ruption of waters and lands of the State prohibited.
The discharge of o0il, petroleum products or their by-products
into or upon any coastal waters, estuaries, tidal flats, beach-
es and lands adjoining the seacoast of the State, or into any
river, stream, sewer, surface water drain or other waters that
drain into the coastal waters of the State is prohibited.

38 M.R.5.A, 551 (2)(as added by P,L. 1969, c.572.) Third party

damages.
Any person claiming to have suffered damages to real estate or
personal property or loss of income directly or indirectly as
a result of a discharge of 0il, petroleum products or their by-
products prchibited by section 543 may apply within six months
after the occurrence of such discharge to the commission stating
the amount of damage he claims to have suffered as a result of
such discharge. The commission shall prescribe appropriate
forms and details for such applications. The commission may ,
upon petition, and for good cause shown, waive the six months
limitation for filing damage claims.

202, United States v, Standard 0il, 384 U,S. 224, 230 (1966) .

* Bd. Note: See Water Quality Improvement Act of 1970, signed by President
Nixon, April 3, 1970.
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203
0il spills in Maine waters, particularly in Casco Bay. 0il tanker move-

ments and the pipeline operations have been carefully scrutinized, both
to prevent oil spills and to quickly clean up careless or unavoidable
discharges. Pumping of bilges, ballasts, or other cleaning water con-
taining oil, apparently the most common cause of oil spills to date, has
been closely monitored. The effectiveness of Coast Guard enforcement has
been hampered by the absence of adequate Federal legislation to accomplish
the task. Pollution from oil had been covered by the 0il Pollution Act of

1924 which prohibited the discharge of oil from vessels into any coastal
204
waters. The Act was deficient in that discharge was not defined; the

prohibited act was limited to coastal waters; there was no liability in

203, According to the General Manager of the Maine Port Authority, there
is no nationwide, much less worldwide uniformity on regulations per-
taining to oil movements in harbors or the degree with which exist-
ing regulations versus oil pollution are enforced. (Conversation
with Mr. Edward Langlois, Februaxy 18, 1970). The Port of Portland
is known as a tough port, and ship owners, sometimes painfully, have
been made aware of the careful monitoring of oil discharges and
spillages in the Casco Bay area. In addition to the vigorous en-
forcement of federal regulations by the Coast Guard, another con-
tributing factor to this "get tough climate" is the Portland Har-
bor Pollution Abatement Committee (PHPAC), an unofficial organiza-
tion which is concerned with control of oil spills, emergency plan-
ning, education, and research and testing of pollution abatement
egquipment.

This committee is financed by contributions from oil
terminal operators in the area. It is composed of representatives
of the petroleum industry, the U.S. Coast Guard, the Portland and
South Portland Fire Departments, City Councillors from these cities,
ship's agents, the Greater Portland Chamber of Commerce, the Maine
Port Authority (the general manager of this authority serves as
chairman of the PHPAC), and civic and business leaders. In 1968
the Committee received a $64,350 grant from the Federal Water Pol-
lution Control Administration to conduct tests on 1) mechanical and
pneumatic oil barriers, 2) oil recovery units, 3) disposal of oil
recovered from spills. (See Maine Ports, State of Maine 1969-70,
p.50) . The activities of this committee were reported at a December
15-17 conference in New York City sponsored by the FWPCA (Cont'd}



ugs9,

the case of an emergency or an unavoidable accident; and the legislation

contained no provisions to penalize seepage from oil tanks.

Congress made things worse by the Clean Water Restoration Act of
205

1966; now grossly negligent or willful spillage is required, making

the Act virtually unenforceable. New water legislation is pending in
206
Congress.

In the meantime, the strongest weapon in the Federal arsenal against
pollution is an 1839 Act which makes it unlawful

to throw, discharge, or deposit, or cause, suffer or pro-
cure to be thrown...any refuse matter of any kind or de-~
scription whatever other than that flowing from streets
or sewers and passing therefrom in a liquid state into
any navigable waters of the United States,...207
208
and provides for a fine not exceeding $2,500 nor less than $500. The

Act, however, does not require the pollutor to clean up the oil and the
209
fine is cheap in comparison to clean up costs.

203. (Cont'd) and the American Petroleum Industry. (Portland Press Herald
January 31, 1970). The committee has compiled information bulletins
describing its work. Inguiries about its operations and its findings
continue to pour in from all over the world -- the latest being of-
ficials from St. Petersburg in the wake of their latest oil spillage
disaster. (Conversation with Mr. Edward Langlois, February 18,
1970).

204, 43 Stat. 604, 33 U,S.C.A, 43l et seq. See - What constitutes a vio-
lation of the prohibition, in the 0il Pollution Act of 1924 {2 ALR
Fed. 794).

205, BO Stat, 12u6.

206, §. 7, H.R, 4148,

207. 30 Stat. 1152, 33 U.S.C.A. u07.

208. 33 U.S.C.A, 411,

209. See p.Uus3.
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210
0il has been held to be "refuse” under the 1899 Act and a rela-

tively recent 5-4 decision by the Supreme Court of the United States
ruled that gasoline comes under the prohibition versus "refuse."all The
dissenting judges felt that this penal statute should be more strictly
construed and that "If the federal government finds that there is suffici-
ent obstruction or pollution of navigable waters caused by the introduct-
ion of commercial oil or other nonrefuse material, it is an easy matter
to enact appropriate 1egislatior1."212

The 1899 Act has been used extensively in Portland Harbor to libel
ships that spill oil. In 1968 an action was brought under the Refuse Act
against a tannery for polluting the Saco River by oil which had inadvert-
ently been discharged through an outlet pipe. The charge was dropped be-
cause: (1) In case of shore installations that pollute navigable waters,
a crime must be chargedflsin the Saco case there was an inability to prove
intent. (2) The oil passed through a sewer. If intent could be proved, how-
ever, it is possible the tannery might be criminally liable if o0il were
found to be insoluble industrial waste within the terms of the Act on the
basis of the United Supreme Court opinion that

A1l matter in suspension is not saved by the exception clause in

§13 [33 U.S.C.A. u4D7]. Refuse flowing from "sewers™ in a "liquid
state” means to us "'sewage."

210. United States v. Ballard 0il Co., 195 F. 2d 369 (2nd Cir. 1952}).
211. United States v. Standard 0il,- 384 U.S. 224 (1966).

212. Id. at p.237.
213. 33 U.S.C.A. 407, 411 establish criminal liability; 33 U.S.C.A. 413

established civil liability against vessels and vessel owners. See
Portland Press Herald, December 27, 1968.

214, United States v. Republic Steel, 362 U.S. 882, rehearing denied
363 U.S. 858 (1960) on remand 286 F. 2d 875.
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OIL ACTIVITY INCREASING — The State of Maine
has issued this map to show that the search for oil
already 15 under way to the north and east under
permits given by Canada. Maine has given a permit
to King Resources for oil exploration in 3.3 miilion

acres off the coast in the shaded area. Offieial -

brotests have been registered against Canadian
permits embracing the Georges Bank area off Cape

BRUNSWICK

ANADIAN OiL
. PERMIT AREA™

4al.

. HULF oF
> SANT LANRENCE

NEW

Cod. The heavy line is the Portland-Montreal pipe-
line. Portland handles the second largest volume of
oll of East Coast ports, 167 milllon barrels last year.
Down east on the Maine coast a dot indlcates the
proposed Machlasport refinery, Less than 55 miles
irom Eastport Canada has an oil refinery in New
Brunswick. Dots at the right are locations of oil
drill test holes in Canadian waters.

* Reprinted, Portland Press Herald, April 15, 1970.
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Hivstration shows cycle of exchange
of nutelents between moarsh and sea

AN ANKTON -

Paken from Carl N. Shuster, Jr., The Nature of a Tidal Marsh. The
New York State Conservationist, August-September 1966. Reprinted
as Information Leaflet, New York State Conservation Department,
Division of Conservation Education.
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215
Iv POLLUTION AND LIVING RESOURCES FROM THE SEA

Reference was made previously to massive fish kills in two Maine

streams (See p.422). Other headlines attest to the effect of industrial

and sanitary pollution on fish. "Water Pollution Worries Atlantic Sal-
216
mon Rearers"; "Pollution Drives Tasty Herring Away, Mid-coasters Com-
217 218
plain™; "Taking Shellfish From Great Bay Barred by N.H." "Hard To

Believe” reported dumping of cans of sardines rejected for human cone
sumption from the Port Clyde Canning Company pier; the cans became per-

forated and were washed ashore near the pier and other beaches and added
219
the stench of rotting sardines to the visual pollution.

215. See Dow, Robert L., Effects of Insecticides on Marine Species (April
4, 1964 retyped April 15, 1967); Hazards of Coastal Mining Opera-
tions to Marine Resources, Dow, Robert L., Groggins, Philip L. and
Huarst, John W., (September 1963) ; The Need for Specific Sanitary
Requirements for Various Species of Shellfish (paper presented by
Dow, at U.S5. Public Health Service National Conference on Shellfish
Sanitation, September 1954, Washington, D.C.);Sources of Pollution
Affecting the Shellfish Industry and Coastal Recreation (Statement
by Dow, Robert L., before the Special Subcommittee on Air and Water
Pollution of the Senate Committee on Public Works hearings on Fed-
eral Water Pollution Controls, Portland, Maine, July 2, 1965.).

216. Portland Press Herald, April 1969, story by David Blakee, Cana-
dian Press Writer reported a salmon culture station LY miles north
of Fredericton, N.B. on the St. John River had been subjected to an

unidentified source of pollution which had resulted in massive Ffish
kills. '

217. Maine Sunday Telegram, November 2, 1969, p.22A.
218. Portland Press Herald, April 17, 1969. Restrictions were imposed
after an oil barge hit a pier and the resultant seepage had render-

ed shellfish dangerous for human consumption.

219, Maine Times, August 8, 1969,
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Approximately 100 separate shellfish areas in Maine, covering over
70,000 acres, are closed because of pollution, with an estimate of over
$1.8 million annual income lost from the resources of these flats. This
representg a greater monetary value than is harvested from the flats which
are open. 20Some of this production is salvageable by processing clams
(and possibly oysters) through depuration plants.zlehis method has been

sanctioned, however, only for clams taken from mildly polluted areas.

One area example demonstrates the problem. Pollution, which threat-
ened the closing of Scarborough's extensive clam flats and its bathing
beaches, was the subject of an August 6, 1968, meeting of state offici-
als from the EIC, the Department of Sea and Shore Fisheries, town select-
men, and local clam diggers. An official of EIC reported that the bac-
teria count taken the previous winter from l4 locations varied from below
70 (See Chart No, 2, p.438) to as high as 110,000 in the Nonesuch River
and was well over 1,000,000 near industrial plants. From the limited
number of samples taken, the general deterioration of all tidal waters
in the Scarborough area was indieated.zzzln 1968, Scarborough had the

only shellfish growing areas south of Yarmouth which had been open

throughout the summer for the past five years; these areas were a border-

220. Interview with Research Director Maine Department of Sea and Shore
Fisheries, Robert L. Dow, November 26, 1968.

221. 12 M.R.S.A, 3452 (Supp.).

222. Portland Press Herald, August 6, 1968, p.ll.
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223
line situation. Local clamdiggers complained that much of the town's

water pollution came from raw sewage dumped directly into streams. One
septic tank company had been "caught in the act™ of dumping into the
marshes.zzqécarborough has been moving rapidly ahead in plans for and
construction of sewerage facilities. Loss of clam flats and threats of
closing of the profitable beaches has spurred this effort. Even in the
fashionable Prout's Neck area of Scarborough, persons initially violently
opposed to the construction of sewerage facilities now welcome such "in-
trusions“.225While elimination of sewage from Scarborough or other beach-
es would still be subject to the 1976 timetable, any beach could be
closed as a health hazard or under the common law doctrine of nuisanee?26
This is in effect what prompted Old Orchard Beach to install sewerage
facilities several years ago. The mere threat of closing the heaches
with the resultant adverse publicity were material factors in the instal-

227
lation of sewerage treatment plants in 0ld Orchard.

Pollution From Mining

Concentration of metal ions in shellfish apparently resulting from
mining operations in the Cape Rosier area, have been documented. Clams
in the immediate area have contained traces of zinc, copper, iron, man-

ganese, cadmium, lead, chromium, nickel, and ccbalt -- in most cases

223. Id.
224. Id.

225. Interview with Robert Steele, Town Manager of Scarborough, November
20, 1968.

226, See 38 M,R.S.A., 372.

227. Interview with Chief Engineer of the EIC, Raeburn McDonald, February
10, 1969.
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substantially higher than at other points along the Atlantic coast. As
stated in Vol. I, p.67, shellfish have a characteristic of concentrating
pollutants, making an otherwise acceptable level of pollution dangerous
for human consumption. In addition, certain metal ions are highly toxic
to certain shellfish, e.g., copper in lohsters. The Cape Rosier is the
area at wg%gh a tidal estuary was dammed and drained to facilitate mining
activity. At the time of the passage of the legislation authorizing
the closing of this estuary, a representative of the Department of Sea
and Shore Fisheries had testified that damage to fishery resources in

Second Pond would be negligible, but did not speak to the effects of the

potential pollution in the estuaries and coastal areas.

This particular mining enterprise employs about approximately 100
persons, and according to its spokesmen contributes over a million dol-
lars to the economy of Maine.2290n the other hand Hancock County is one
of the principal lobster producing areas of the world as well as being a
source of other valuable shellfish. The landed value of lobsters has
averaged around $2.5 million. The primarily wholesale value of this
resource in terms of offshore operations is estimated to be $4.5 million
annually. The value of clams and scallops from this area augments the

230
total amount.

228, See Opinion of the Justices, Me. 216 A. 2d 656 (1966); Discussion
Vol. II, p.373 on Eminent Domain; Mining Laws, Vol. IV,

229. Maine Times, October 11, 1968, p.3; Maine Sunday Telegram, January
25, 1970, p.l11B.

230, Hazards of Coastal Mining Operations to Marine Resources, Dow,
Groggins, Hurst, September 1963.
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One of the problems of monitoring metallurgical pollution from
mining operations is lack of funds in the Department of Sea and Shore
Fisheries; recently the Environmental Control Agency of the New England
Marine Health Science Laboratory either withdrew or cut back on funds to
231
make these tests.
0il
The potential hazards of oil to marine life have been set forth in
other portions of this chapter. In attempting to balance the economic
value of development of oil versus conservation of living resources from
the sea, figures from the last industrial and financial edition of the
Portland Press Herald are worthy of examination. In that report the Com-
missioner of Sea and Shore Fisheries estimated the landed value of fish-
ery resources at $26 million. In the same edition, the Maine Port Auth-
ority reported that cargo moving through Maine ports, including oil, con-
232
tribute over $30 million annually to the economy of Maine. 0f this
amount $27 million is attributable to oil (526 million from the Port of
Portland and $1 million from the port of Searsport, which is the terminus
231, Interview with Robert L. Dow, March 13, 1969. It should be noted
that the presence of metal ions in shellfish may be attributed to
natural metal outcroppings, and in some parts of the world investi-
gations of concentration of metal ions in shellfish has been used to
locate mineral deposits rather than as a method to insure health by
preventing pollution from this source. Even in Maine this technique
has revealed deposits which had not previously been known to exist.
Perhaps funds to maintain safe health levels will have to come from
the Bureau of Mines rather than from environmental control agencies.
232, Industrial and Financial Edition, Portland Press Herald, January 31,
1970, Other cargoes handled by Maine ports are flour, fish meal,

casein, china clay, titanium dioxide, tapioca flour, wood pulp,
liquid cold tar, hides and general cargoes.
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for the tank of the pipeline to Dow Air Force Base and Loring Air Force
Base). The figure is predicated on a contribution of one dollar ($1.00)
per ton of oil to the economy; this includes the employment of tughoats,
crewmen, expenditures on shore, for haircuts, etec. In most United States
ports the value to the economy is given as $3.25 for oil. The total es-
timate does not include oil or gasoline shipments to any of the other 53
ports in Maine which have oil handling facilities. These are mostly
small shipments of gasoline, fuel oil, ete.233

It is apparent that the total economic contribution of o0il shipments
closely approximates the landed value of fish in Maine ports. But the
total economic contribution of the fisheries resource would be 3 to 4
times this amount. Fisheries are, therefore, still far more economically

valuable to Maine than oil shipping or, indeed, all shipping combined.

Pollution From Land Development

One of the greatest threats to living resources from the sea is "clean
polintion™ in the guise of fill, including the filling in and the oblit-
eration of tidal marshes and tidal estuaries for real estate development,
excavations and fill for marinas, motels, wharves, piers, and private
land fills as well as dumping of spoil from highway and navigation pro-

jects.

Salt water estuaries serve two important functions: 1) many species
of economic value depend on this type of environment during all or part
of their 1life cycle, i.e. the shrimp and menhaden; 2) other marine

233. Conversation with Edward Langlois, General Manager, Maine Port
Authority, February 18, 1970.
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species are dependent on the ecological system of the estuaries which
provide a source of nutrients. The estuary is the primary link of the
daquatic food chain that extends to a series of consumers, herbivorus

and carnivores, and ultimately to a form of food that may be utilized
234
by man such as the large fish and shellfish.

It is the preservation of this bio-eco-system that makes the Wetlands
235

legislation so vital to commercial and sport fisheries and accounts for
the great concern of the Department of Sea and Shore Fisheries in the
operations of the Wetlands Control Board. The same concern is reflected
in the agreement between the Department of Interior and the Corps of En-

gineers as to the approval of specific harbor and navigation projects and
236
the disposition of the spoil.

Over 90 per cent of the total harvest of seafoods from
waters off the United States are taken on the Continen-
tal Shelf. Nearly two-thirds of that fraction are com-
posed of species whose existence depends on the estuar-
ine zone; or which must pass through the zone en route
to spawning grounds....

234, McHugh, J.L., Are Estuaries Necessary?, Commercial Fisheries Review,
November, 1968, p.37; Odum, Eugene P., The Role of Tide Marshes in
Estuarine Production, New York State Department, Conservationists,
June-July, 1961; Matthiessen, George C., Tide Marshes, A Vanishing
Resource, Pamphlet by Maine Audubon Society, 22 Elm St., Portland,
Maine.

235, See Vol. I, p.57 and Vol. II, p.296 discussing this legislation.

236. See Memorandum of Understanding between the Secretary of the Interior
and Secretary of the Army, dated July 13, 1967 to be found in U, §.
Code Congressional and Administrative News, 1568, Vol. II, p.3107-8.
The history of the Estuary Inventory Studies, P,L, 90-H54, 82 Stat.
625 is to be found in Vol., II, U.S. Code of Administrative News,
p.3094-3115.
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In 1960, estuarine-dependent seafood resources support-
ed about 90,000 commercial [ishermen to whom they yield-
ed 2.8 billion pounds. This quantity was worth $59 mill-
ion on the wholesale market. The resources yielded an
additional 900,000 pounds to about 1,600,000 anglers. It
is hard to evaluate recreational fishing, but if the
amount spent specifically for fishing expeditions over and
above normal living costs be accepted as an index, the
value of the sportsmen's catch of estuarine-dependent
fishes was about $163 million.Z237

The management of estnaries and control of pollution have also been
subject of the National Estuarine Pollution Study authorized by the Clean
Water Restoration Act of 1966.238 A hearing was held in Portland, Maine
on September 10, 1968 under the aegis of this legislation. At the hear-
ing much testimony was introduced about marine pollution, particular
problems in Maine, and pessimistic appraisals of the probable results of
the study given the budget and timetable. The same sentiment was reflect-
ed in the interview with the Chief Engineer of the Environmental Improve-
ment Commission;zagthat the inventory could be nothing more than just a
cataloguing of pollution.zuo There is no broad statewide estuarine re-
gearch in Maine, although specific projects have been undertaken in spe-
cific areas. No one doubts the value of this type of information but the
personnel and physical resources have not been provided to carry it out.
Other studies of estuaries are being carried out under other programs

241
whose interests are broader than pollution.

237. U.S. Code Congressional and Administrative News, 1968, Vol. II, p.3098.
238, P,L, 89-753, 80 Stat. l246, 33 U,S.C.A. c.U466 et seq.
239. Interview with Raeburn McDonald, February 10, 1969.
2u0, Id.
241, Estuarine Inventory Study, P.L. 90-U454, 82 Stat. 625, (see fn.236);
See Inventory by Sea and Shore Fisheries, Vol. I, p.l04; Estuarine

Inventory by Sea and Shore Fisheries reported in 25th Biennial Re-
port, p.lUl.



501.
CHAPTER SIX  RECREATION - MAINE LAW AND COASTAL LAND USAGE®

SCOPE OF THE CHAPTER
This chapter considers Maine law regulating use of Maine coastal land
and the adjacent environment. It includes discussion of the need for such
regulation, of the appropriateness of the law, of present land use com-
pared to the need -- all with particular attention to recreational usage.1
The emphasis of the chapter is on municipal, regional and State plan-
ning, and related legal tools used to maintain and increase access to, and

maintain and improve the quality of coastal usage.

I MAINE'S ROLE IN PERSPECTIVE

TRUSTEE FOR THE NATION
The Chief of the Northeast Regional Planning Office of the Bureau
of Outdoor Recreation stated in 1966 the primary importance of Maine's -

regulation of its coast within our federal union:

*# Ronald C. Allen, University of Maine School of Law, 1970,

1. Coastal recreation runs the gamut from totally active types of usages
such as swimming and surfing to almost totally inactive types such as
simply absorbing scenic environment, a form of receptive recreation.
"There are many places along the Maine coast where large numbers of
people should be encouraged to go for enjoyment of active, organized,
exertive recreation. There are some few places with special scenic
qualities that should be protected from invasion by the crowd and re-
served for what the senior Olmsted called receptive recreation.”™ C.
Elliot, As Maine Goes...Which Way? in The Maine Coast Prospects and
Perspectives, p.3 (Center for Resources Studies, Bowdoin College,
1966) . [Hereinafter cited as Bowdoin Study of Prospects and Perspec-
tives.]
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You, the citizens of Maine have been given the steward-

ship of a unigue natural resource. I use the word "stew-
ardship" because it indicates both use and the responsi-
bility to others...and I suggest that the others are the
citizens of the United States, both present and future.?

Maine's coast is "a unique natural resource” whose stewardship in
the first instance is vested in local government. But inability, in-
activity or abuse at the local level will give rise to increased state
and federal involvement.3 The federal involvement, if it comes will bhe
less the product of theories of "stewardship™, however, than the result
of the reality of the federal purse.

Virtually every state and localqgovernment is short of funds for
even the most necessary of projects. Federal grants to state and local
governments have thus gained jincreasing importance; and these grants,
which are for a wide variety of purposes, are subject to a variety of
conditions. This has given rise to certain political and economic facts
concerning control. The federal government is in a position, within
broad limitations, to decide who will receive, how much and under what

conditions.

2. R. Galantowicz, The Potential Demand for Recreation Along the Maine
Coast, in the Bowdoin Study of Prospects and Perspectives, p.Z2l.

3. See 0. Delogu, Beyond Enabling Legislation, 20 Maine L., Rev. 1 (1968)
for a call for continuous and comprehensive planning and land use
control at all levels of state government.

4., See e.g., J. VanGelder, States Desperate in Hunt for Funds to Meet
Demands in The New York Times, Sunday, July 13, 1969, pp.1 & 38 and
Editorials, Income Tax and In-Fighting Over the Inevitable, in the
Maine Sunday Teleoram, May 25, 1969, p.6D.
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This dollar logic coupled with aroused national interest in natural
resources, makes the statement as to "stewardship" a practical reality

as to many aspects of Maine coastal usages.

The interested reader need examine only two federal programs,
"Open-Space Land, Urban Beautification, and Historic Preservation™

5

(Open Spaces) and "Land and Wilderness Conservation Fund Act of 1965"
6

(Outdoor Recreation), to find clear examples of the great potential
for federal involvement affecting Maine coastal usage.7

Such an examination will reveal certain common elements in the

federal legislation:

1. There is a fairly recent, resurgent and increasing national
interest in land usage and environment preservation, reflect-
ing a fear that recreational facilities and other natural re-
sources may be inadequate in quantity and gquality for our na-

tional needs.

5. U2 U.S.C.A, §1500 to §1500e.
6. 16 U.5.C.A., §460L-4 to §U60L-11

7. There are a number of Federal programs and proposals which might af-
fect coastal usage within Maine; "Open Spaces" and "Qutdoor Recreation™
are representative ones of current interest. TFor other programs see

Panel Report Vol. 1, p.IIT 81-105. (See fn.ll, this chapter for full
citation.)
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2. In an attempt to forestall or alleviate a natural resource
and recreational facilities crisis, the Congress is making

federal moneys and services available for governmental
8

planning, acquisition and development. (As to Maine's share
of some of these moneys in fiscal year 1968 see Appendix A.)

3. State and local governments apparently cannot or will not
deal with these problems without the assistance of Federal
funds and services.

4, Federal funds are available for the most part on a contract
basis with the Federal government potentially in complete
control over recipients, amounts, and conditions. This
yields federal control over the project, its quality igd

guantity, and in most instances, its continued usage.

"Since the Land and Water Conservation Fund program went into effect
in January 1965, total funds allocated have amounted to $352,312,239,
of which $131,152,431 have been for Federal programs, $21u4,314,808
for State programs...During Fiscal Year 1968, Congress appropriated
$51,416,000 for Federal Acquisitions, $65 million for State acquisit-
ions and development grants,...Since the inception of the program,
133 State projects totaling $28,150,000 have been undertaken,...” in
Panel Report Vol. 3, p.VII-243 (See fn.ll, this chapter.)

These programs will probably not provide moneys equal to the amount
authorized. The "Outdoor Recreation" fund will probably operate at
about %90 million in Fiscal Year 1969 due to budget cutbacks. Report
of the Panel on Marine Resources, Role of Federal, State and Local
Governments and Private Sector, in [Id. p.VII-243]. See also "Admin-
istration Spawns No New Parks Policy as Budget Knife Hits Land and
Water Conservation Fund,” The Conservation Foundation Letter, October
1969, 1250 Conn. Ave., N.W., Washington, D,C. 20036.

For one recent view of Federal funding see, State of Maine Legislative
Research Committee, Report on Tax Sharing v. Grants-In-Aid, in Reports
to the 104th Legislature - Vol. 1. (Janmary 1969, Legislative Research
Committee, Pub. 104-20.)

Given the requirement of State or local "matching”, $1.00 of Federal
funds buys up to $2.00 of Federal project control.
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5. The federal legislation demands comprehensive planning and
planning tools (zoning, subdivision control, eminent domain,
easements, purchase and leaseback, the taxing power and "other
available means') as primary requisites for the receipt of

funds.

Another aspect of Maine's role in regulating coastal usage in the
national interest is a proposal of the President's Commission on Marine

Science, Engineering and Resources:

Outdoor recreation is becoming a massive rush to the water
...[Mlany states still lag in acquiring access to shoreline.
Identifying recreation potentials and requirements necessi-
tates qualitative judgments which usually are exercised
best at the state or local level. However. recreation
planning must accommodate more than simply local interests;

unique areas must be preserved as a national resource.
|Emphasis supplied] I1

Ihe Commission recommends that a Coastal Management Act

be enacted which will provide policy cbjectives for the
coastal zone and authorize Pederal grants-in-aid to facil-
tate the establishment of state Coastal Zone Authorities
empowered to manage the coastal waters and adjacent land.
[Emphasis in the original]lZ2

11. Our Nation and the Sea, January 9, 1969, (U.S. Government Printing
Office, Washington, D.C.), the result of a two year study of the
nation's marine resources, authorized by P.L. 8%-454 to develop an
overall plan for a national oceanographic program. Panel studies
made for the Commission, and which provided background for much
contained in the Commission's Report, may be found in three volumes:

Vol. 1 -- Science and Environment

Vol. 2 -- Industry and Technology -- Keys to Qceanic Develop-
ment

Vol. 3 -- Marine Resources and Legal-Political Arrangement

for Their Development
(ALl available at the U.S. Government Printing Office, Washington,
D.C. and hereinafter cited as Panel Report -- Vol. 1, 2 or 3.

12. Id. at 3-19.
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The Commission then proceeded to analyze the functions and powers
13

of the proposed State Coastal Zone and recommended:

...that Federal legislation to aid the states in establish-
ing Coastal Zone Authorities not impose any particular form
of organization but should require that approval of each
grant he contingent on a showing that the proposed organi-
zation has the necessary powers to accomplish its purposes,
has broad representation, and provides adeguate opportuni-
ties for hearing all viewpoints before adopting or modify-
ing its coastal development plans.lY

The Commission approved of existing Federal funding possibilities

for coastal acquisition, but argued:

13.
14,

15.

..that the Land and Water Conservation Fund [Outdoor Re-
creation] be more fully utilized for acgquisition of wet-
lands and potential coastal recreation lands._&ggislation
should be enacted authorizing Federal guarantees of state

bonds for wetland acquisition when necessary to implement
the coastal management plan. ifmphasis in the original]IS

Id. at 3-20 to 3-26.
Id. at 3-22 and 3-23.

Id. at 3-26. For background see Panel Report - Vol. 1, p.III-1 to
III-187. This panel's report is a study of all major marine usages
as well as the proposal for Coastal Zoning Legislation in an attempt
to alleviate or solve many of the problems that it found. The com-
mission's proposal and recommendations do not go nearly as far as
those of its Panel. The Panel administration recommends Federal
grants by a single central agency at all stages, i.e., planning,
establishing operations, enforcement, research and training, and
acquisition and development. Panel Report - Vol. 1, p.III-150, 154
and 155. The Commission recommends matching grants for establish-
ing operations and then grants where necessary within existing Fed-
eral agency programs. Our Nation and the Sed, 3-19 and 3-20,

The Panel recommends (having advocated across the board central
funding) "two mechanisms to induce positive and progressive State
and local action: withholding Federal grants and acquiring and man-
aging areas determined by the Federal Government to be endangered

and critical to the National interests but not protected adequately.

[Emphasis supplied] Panel Report - Vol. 1, p.III-148; and again at
III-155 "[i]t is imperative thal the National interests be protect-
ed and if for any reason a Coastal Zone Authority cannot (Cont'd)
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POLICEMAN AT THE NORTHEAST JUNCTURE OF MEGALOPOLIS

Another important aspect of Maine's role in the regulation of its
coast is that of a policeman attempting to preserve and protect it from
being destroyed by an autemobile-borne hoard of recreation seekers:

The Maine coast is easily accessible. It is within a day's
drive or two hours flight of what I estimate to be some
forty million persons. Even, if there are no improvements
in transportation by the year 2,000 there will probably be
seventy million people within this same region; with the
transportation improvements that will certainly take place,
the entire North American continent and all of Europe will
be within a couple of hours of the Maine coast...

This is why I am quite convinced that we are going to
have to think of the Maine coast in really big terms and in
a systematic way. It will take all the ingenuity and effort
in planning and development and conservation that this State
can possibly muster if in the year 2000 and after that, we
are to have a Maine coast that will still be one of the
scenic marvels of the world.l®

This obvious necessity for coastal preservation and protection is
complicated by the fact that only about 1.3% -- 34 miles of the total

2,612 miles -- of Maine shoreline with recreational potential is in

15. (Cont'd) act in the public interest, the Federal Government should
participate in the actions of the Coastal Zone Authority." [Emphasis
supplied] Somewhat less forcefully, the Commission stated¥ "the Fed-
eral Government must ensure that such vital Federal interests as nav-
igation and military security are not endangered by State actions
and that_ the general national interest in effective coastal planning
is protected...,” and it, too, called for Federal intercession if a
Coastal Zone Authority fails to safeguard national interests and
withdrawal of funding if the Authority perfornms inadequately. Our
Nation and the Sea, p.3-28.

16. J. Fisher, Toward a Maine Coastal Park and Recreation System, in Bow-
doin Study of Prospects and Perspectives, p.90. See also, Outdoor Re-
creation in Maine Sec. 111, Chs. 15, 16 and 17 (1965-Maine Agricul-
tural Experiment Station-University of Maine, Orono, Maine) [Herein-
after cited as University of Maine Study of Outdoor Recreation.]

An interesting estimate in this vein is that "nearly two and one-
half million people vigited Acadia Natjionai Park last year, almost
half a million more people than visited Grand Canyon National (Cont'd)
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public ownership, and its development status is rated as "low" on a
scale ranging from very high (New Hampshire being the only shoreline
state of the 28 listed to receive this distinction) to very low (Texas).
On the national level "about 6 1/2% of the total recreation shoreline
is in public ownership. To meet demands it is considered essential that
about 15% be available for public use."17
PROTECTOR OF THE PURSE

Beyond the roles of trustee for a nation or policeman to prevent
coastal mayhem resulting from the increasing pressures of megalopolis,
Maine has a legitimate interest and an active role to play to insure
the solvency of its own government and the economic survival and better-
ment of its citizenry. A very brief foray into the economics of the

18
Maine coast and particularly that of the recreation industry should

16. (Cont'd) Park during the same period. Acadia also drew nearly
100,000 more than Yellowstone." National Resources Council, in
Maine Environmental Bulletin, June 1969, p.u.

17. Panel Report, Vol. 1, p.III-17-18; which also estimated that popu-
lation pressures would double demands on beaches and shores from
1960 to 1980. Tt further estimates that to acquire and develop im-
portant estuarine habitat and needed coastal potential recreation
areas outside the qualifications of Urban Redevelopment of parkland
would involve a price tag of $750 million for "coastal states”.
Panel Report, Vol. 1, p.III-155,

18. There is doubt whether it is possible to accurately measure the re-
creation industry objectively. The inability to assign dollar val-
wes to recreation uses can raise acute problems when decisions must
be made as to alternative uses, whether between one recreational use
and another, or between recreational use and non-recreational use.
For a suggestion that the dollar value of recreation may be measured
with greater accuracy than heretofore thought possible, see J. Stev-
ens, Economics of Recreation, in the Bowdoin Study of Prospects and
Perspectives, p.l5-18. For economic methods used to arrive at future
demand for Outdoor Recreation, see the University of Maine Study of
Outdoor Recreation. Sec. ITI, Chs. 15, 16, and 17.
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serve to.illustrate to all the need for meaningful regulation in this
area.

It has been estimated that tourism brought $348 million to Maine's

19
gconomy in 1967; a 5% increase over 1966 and better than $400 million

20
in 1968; a 15% increase over 1967. It has been said that the recreation
business is the second largest source of income to Maine people, after
21
forestry and forest products.
The coastal portion of the State is particularly important to the

recreation industry, where this industry is undoubtedly the economic

leader at present if not for the future.

The coast contains 60% of all the recreation facilities within the
State (60% owned by Maine residents -- 40% owned by non-residents)} and
62% of al)l seasonal residences. The property value of recreational
property is higher on the coast than in the State interior, and the ten
communities in the State leading in estimated recreational property
value are all located on the coast (Mount Desert, 0ld Orchard Beach,

Portland, Bar Harbor, Wells, York, Scarboro, Biddeford, Boothbay Harbor,

19. R. Elliot, Vacation Travel Promotion in 1967, in the 1967 Maine De-
partment of Economic Development Annual Report, p.lu4.

20. R. Elliot, Vacation Travel, in the 1968 Maine Department of Economic
Development Annual Report, p.l6, noting that the long-term average
is 5%, but that a new ski industry and other changes in conditions
account for the increase,

2l. The Importance of Forest Industry for the State of Maine, in the
University of Maine Study of Outdoor Recreation, p.l16.
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and Kennebunkport). Finally, many more out-of-state people are attract-
ed to the copastal areas than are attracted te the interior recreational

. 22
areas of the State,

Recent large scale oil and gas overtures indicate that the import-
ance of recreation to Maine's coastal economy may spon follow the
national pattern. It is estimated that nationally, coastal or marine
recreation is at least second in terms of coastal economic importance:

If marine recreation, in all its forms and ramifications,
can be called an industry it presently ranks at least a
close second to the offshore oil and gas industry in
gconomic importance. It may, in fact, actually outrank
oil and gas, but statistics are inadequate to segregate
recreational expenditures in the marine environment from
those on land.?2

It is perhaps saying the obvious, however, to note that the attract-
ion of the coast for recreational uses could be lost if it is preempted

24
or spoiled by incompatible usages.
A SUMMARY OF MAINE'S ROLE IN PERSPECTIVE

To recapitulate: Maine has three roles to play in public regula-

tion of Maine coastal usage:

22. R. Barlow, Trends and Alternatives in Coastal Land Use, in the
Bowdoin Study of Prospects and Perspectives, p.l13.

23, Panel Report - Vol. 3, p.VII-Z36.

24, The oft quoted Down-Easter, who after considering all the possibil-
ities told a tourist seeking directions to & municipality "You can't
get there from here" may have to advise in the future "Even if you
could get there from here, once there, it wouldn't be worth it.”
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A. Trustee for the entire nation of a unique natural resource;
B. Policeman at the northeast juncture of megalopolis, as the
nation's and perhaps the world's population converges on
the Maine coast in increasing numbers; and
C. Protector of an economic resource which is key to the State's

second most valuable industry.

I1 PLANNERS, PLANNING AND SOME PLANNING TOOLS FOR

REGULATION OF MAINE COASTAL LAND USAGE

We have already noted that due to the low percentage of the coast
in public ownership, there is a problem of access. Further, there is

a major problem of quality as well, though arguahbly not as severe at

25
present as is the case with most of the rest of our nation's coastlines.

The vital element of public planning to combat these problems has been
26
alluded to.

25. Anyone doubting that Maine already has a rather serious problem of
statewide proportion as to the quality of its coastline and waters
can probably best test his doubt by a week-end trip along the coast.
A next best alternative would be to peruse the booklet containing a
small portion of the nationally acclaimed pictorial . study of the
problem dome by John McKee for the Bowdoin College Museum of Art.

J. McKee and Introduced by Justice William 0. Douglas, in As Maine
Goes, (Bowdoin College - 1956).

26. To view the problems in light of what local, regional or State gov-
ernmental units can do narrows the scope of exploration to a manage-
able degree, At the same time, however, it exposes only a portion
of the forces (and in many instances not the strongest portion)
which might be brought to bear. Industrial, commercial, conservation
and other private interest groups are strong in Maine. And, with
better than 98% of the present coastline of Maine in private owner-
ship, private decisions and actions can certainly help to alleviate
or solve coastal problems as well as aggravate them or (Cont'd)
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Present comprehensive planning activity by Maine governmental
units which affects coastal usage is found at three levels - local,

regional and State. Comprehensive planning activity on the Maine coast
27
was negligible at any level prior to the mid 1950's. In 1954, Congress

enacted Section 701 of Title VII of the Housing Act of 1954%. Section
701 was entitled "Urban Plamning" and made federal funds, up to 50% of

cost, available for metropolitan, regional and State planning aimed
28
at communities of 25,000 or less population.

One year later, the powers and duties of the Maine Development
Commission were transferred to a newly created Department of Develop-
ment of Industry and Commerce whose Commissioner was expressly author-

ized to accept and use federal urban planning funds. Included within

26. (Cont'd) cause them to exist. While this chapter, however, will not
attempt to explore private efforts and possibilities per se, the
private planning potential and the influence of pressure groups must
be kept in mind.

Another relevant consideration beyond the scope of this chapter
is planned control of population level. (See Maine Environmental
Bulletin, March 1969, for review of Ehrlich, P.R,, The Population
Bomb) .

27. See e.g., Maine Department of Economic Development, Progress in
Maine Municipal Planning, 1955-1966 pp.IV & 2 and W. MacDonald,
Maine State Planning and Resource Coordination, in the Bowdoin
Study of Prospects and Perspectives, p.53.

The Department of Economic Development credits only the Maine
coastal communities of Bar Harbor, Cape Elizabeth and Portland with
some form of comprehensive type plamning prior to 1956.

28, P.L. 90-u4H48, Title VI, §70). The present "701 Program" has upped its
focus to metropolitan and rural areas of 50,000 or less population.
It offers 2/3 of costs and services for not only the implementation
of the planning process and plan preparation but alsc, the implemen-
tation of planning tools resultant from the plan and upon which the
plan may depend for success (i.e., zoning, subdivision control, etc.)
d4s well as certain research moneys with which to study and attempt
to improve the planning process itself.
The legislation encourages coordination between local {Cont'd)
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this new department was a Division of Research and Plamming which had
among its duties the preparation, timely revision and perfection of a
master plan for the State and to assist in planning under Federal grants
or loans, and cooperate with municipal planning boards and other muni-
cipal agencies and officials engaged in regional planning.aﬂ Also in-
cluded was a Division of Recreational Promotion which had among its
duties to encourage and assist in the development and promotion of the

31
recreational resources of the State,

Effective on the same day as the creation of this new department
was an act enabling two or more municipalities having existing planning
boards to join in preparing coordinated regional planning with the power
to "accept gifts, grants or contributions from any source, private or
governmental toward its work.22

Clearly the availability of federal funds under the "701 Program"
had stimulated this burst of activity, resulting in a ne§35tate planning

facility, a new regional power and a new municipal power to provide

comprehensive planning, within which coastal land usage might play a part.

28. (Cont'd) regional, State and States' planning efforts and planning
along "area”, "metropolitan”, "regional™, "State", and "interstate™
lines rather than simply by existing municipal physical boundaries,
which often are very unrealistic when attempts are being made to
deal successfully with land usage or development.

29, P,L. 1955, c.471, §2.
30. Id. §4, VI, VIIEL.

31. 1d. §6, II, IIT.
32, P.L. 1955, c.42 §99-A, 99-B and 99-E.
33. P.L. 1957, c.405, §6L.
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LOCAL EFFORTS - STATISTICAL

34

On the basis of & recent study, it is possible to classify Maine's
35

coastal communities with relation to seven criteria-

1. Planning Board established

2. Comprehensive Plan adopted

3. Zoning Ordinance adopted

4. Subdivision Regulations adopted

5. Capital Improvements Program budgeted
6. Building Codes adopted

7. Rousing Codes adopted.

36

Population

A breakdown of the 95 communities considered reveals that:

7 had a population of 10,000 or over

5 m= " " " " 5,000 to 9,999
i5 7 " " n 2,500 to 4,999
21 . " nmom " 1,000 to 2,499
47 " ft 1" 1 " under 1’000

Categorizing by population and proceeding roughly in a northeasterly

fashion along the coast, the 95 are:

34, Maine Department of Economic Development, Progress in Maine Municipal

35.

36.

Planning 1955-1966, p.9-15.

Most listings of the "coastal” municipalities include all those com-
munities where the tide ebbs and flows, a total of between 125 and 130.
For the purposes of this section, however the "ebbs and flows" test
has been replaced by a more restrictive one that might appropriately
be termed an "open coastal waters" test. That is, we include only com-
munities with at least one side to the open sea, or a bay, a total of
95. As noted elsewhere in this report, activities in upstream tidal
waters may have a great impact on the shore. But the planning and zon-
ing activities at the "open water” is of the greatest significance.

1360 Census.



(7) 10,000 or over
Kittery
Biddeford
Saco
South Portland
Portland
Brunswick
Bath

(5) 5,000 to 9,999
Scarboro
Cape Elizabeth
Falmouth
Rockland
Belfast

(15) 2,500 to 4,999
York
Wells
Kenmnebunk
014 Orchard Beach
Cumberland
Yarmouth
Freeport
Waldoboro
Camden
Bar Harbor
Ellsworth
Machias
Lubec
Eastport
Calais

(21) 1,000 to 2,499
Kennebunkport
Harpswell
Phippsburg
Woolwich
Wiscassett
Boothbay
Boothbay Harbor
Bristol
St. George
Rockport
Searsport
Vinalhaven
Stonington
Deer Isle
Blue Hill
Tremont
South West Harbor
Mt. Desert
Gouldsboro
Milbridge
Jonesport

(47)
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Under 1,000

West Bath
Georgetown
Arrowsic
Southport
Westport
Bremen
Friendship

Cushing

South Thomaston
Owls Head
Lincolnville
Northport
Stockton Springs

Penobscot
Castine
Brooksville
Islesboro
Sedgwick
Brooklin
Monhegan Plt,
Matinicus Isle Plt.
North Haven
Isle au Haut
Swans Island
Long Island Plt.
Surry

Trenton

Lamoine
Cranberry Isles

Hancock
Sorrento
Sullivan
Winter Harbor
Steuben
Harrington
Addison

Beal Island
Jonesboro
Rogue Bluffs
Machiasport
Cutler
Trescott Twp.
Edmunds Twp.
Dennysville
Pembroke
Perry
Robbinston
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Broken down by each of the criteria examined:

37
L. Planning Board Estahlished

(7) 10,000 or over
All had boards.

(5) 5,000 to 9,999
A1l had boards.

(15) 2,500 to 4,999
All had boards except Machias.

(21) 1,000 to 2,499
12 had boards. (Kennebunkport, Wiscasset, Boothbay, Boothbay
Harbor, Rockport, Searsport, Stonington, Deer
Isle, Blue Hill, Tremont, Mt. Desert and
Milbridge .) -

(47) Under 1,000
4 had boards. (Cushing, Owls Head, Castine and Sedgwick.)

37. 30 M.R.5.A, §4852. Planning Board
1. Establishment. A municipality may establish a planning board.

A. Appointments to the board shall be made by the municipal
officers.

B. The board shall consist of 5 members and 2 associate
membhers.

C. The term of office of a member is 5 years...

D. A municipal officer may not be a member or associate
member of the board.

-

G. The board shall elect a chairman and secretary from its
own membership.

4. Personnel and services. The board may hire personnel and
cbtain goods and services necessary to its proper function
within the limits of appropriations made for the purpose.
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38
2. Comprehensive Plan adopted

(7) 10,000 or over
All had plans adopted except Saco.

(5) 5,000 to 9,999
2 had plans adopted. (Scarboro and Falmouth.)

(15 2,500 to 4,999
5 had plans adopted. (Cumberland, Freeport, Camden, Bar
Harbor and Calais.)

(21) 1,000 to 2,499
4 had plans adopted. (Kennebunkport, Boothbay, Boothbay
Harbor and Searsport.)

(47) Under 1,000
None had a plan adopted.

38. 30 M.R.S.A. §u952

2. Plans. The board [municipal planning board] shall prepare,
adopt and may amend & comprehensive plan containing its recom-
mendations for the development of the municipality.

A. Among other things, the plan may include the proposed gen-
eral character, location, use, construction, layout, extent,
size, open spaces and population density of all real estate,
and the proposed method for rehabilitating blighted dis-
tricts and eliminating slum areas.

B. The board shall hold a public hearing on its tentative pro-
posals, before it adopts the plan or an amendment of it.

C. Once adopted by the board, the plan becomes a public record.
It shall be filed in the office of the clerk.

D. After the board has adopted the plan, an ordinance or offic-
ial map authorized by this subchapter may not be enacted,
adopted or amended, and public property may not be estab-
lished or modified in location or extent, until the board
has made a careful investigation and reported its pertinent
recommendations which are consistent with the plan....A
proposal which has been disapproved by the board may bhe en-
acted only by a 2/3 vote of the legislative body.

3. Appropriations. A municipality which has a planning board may
raise or appropriate money and may contract with the State and
Federal governments for the purpose of the comprehensive planning
authorized by this subchapter....
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39

3. Zoning Ordinance adopted

(7}

(5)

(15)

(21)

(47)

10,000 or over
All had zoning adopted. (Saco apparently zoned without hav-
ing adopted a comprehensive plan.)

5,000 to 5,999

All had zoning adopted. (Cape Elizabeth, Rockland and Bel-
tast apparently zoned without hav-
ing adopted a comprehensive plan.)

2,500 to 4,999

9 had zoning adopted. (York, Wells, Kennebunk, 0ld Orchard
Beach, Cumberland, Yarmouth, Bar Har-
bor, Ellsworth and Calais.)
(York, Wells, Kennebunk, 0ld Orchard
Beach, Yarmouth and Ellsworth appar-
ently zoned without having adopted
a comprehensive plan.)

1,000 to 2,498

3 had zoning adopted. (Kennehunkport, Boothbay Harbor and
Mt. Desert.)
(Mt. Desert apparently zoned without
having adopted a comprehensive plan.)

Under 1.000

1 had zoning adopted. (Owls Head zoned but apparently with-
out having adopted a comprehensive
plan.)

39. 30 M.R.8.A, §4953. Zoning Ordinance

L.

Scope. A municipality which has a plamming board may enact a
zoning ordinance dividing it into zones consistent with the pro-
per development of the municipality. The zoning ordinance may
regulate the following:

A
B.
c.
D.
E.

Part
part

Location and use of real estate for industrial, commercial,
residential and other purposes;

Construction, height, number of stories, area and bulk of
all structures;

Size and open spaces of real estate;

Population density;

Setback of structures along ways of public property.

of plan. A zoning ordinance shall be drafted as an integral
of a comprehensive plan for municipal development, and pro-

motion of the health, safety and general welfare of the residents

of the municipality.

(Cont'd)
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. Subdivision Regulations adopted

(7) 10,000 or over
5 had subdivision regulations adopted. (Kittery, South Port-
land, Portland, Brunswick and
Bath.)

(5) 5,000 to 9,999
% had subdivision regulations adopted. (Scarboro, Cape Eliz-
abeth, Falmouth and Rockland.)

(15) 2,500 to 4,999
2 had subdivision regulations adopted. (Cumberland and Yar-
mouth.)

(21) 1,000 to 2,499
1 had subdivision regulations adopted. (Searsport.)

(47) Under 1,000
None had subdivision regulations adopted.

A. Among other things, it shall be designed to encourage the
most appropriate use of land throughout the municipality; to
promote traffic safety; to provide safety from fire and
other elements; to provide adequate light and air; to pre-
vent overcrowding of real estate; to provide a wholesome
home environment; to prevent housing development in unsani-
tary areas; to provide an adequate street system; to pro-
mote the coordinated development of unbuilt areas; to en-
courage the formation of community units; to provide an al-
lotment of land area innew developments sufficient for all
the requirements of community life; to conserve natural re-
sources; and to provide for adequate public services.

. Enactment; public hearing. A zoning ordinance or amendment may

be enacted only after a public hearing has been held by the plan-
ning board for its consideration at least 10 days before it is
submitted to the legislative body. In towns where the legislative
body is the town meeting, such legislative body may at a regular
or special meeting thereof vote on the following guestion: Shall
the municipal officers be authorized to enact and amend a zoning
ordinance? If the guestion is voted on favorably said municipal
officers may enact and amend from time to time a zoning ordinance.

- aw

H0. 30 M.R.S.A, §u4956. Land Subdivisions

1. Regulation. A municipality may regulate the subdivision of land. ~

(Cont'd)
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4]
5. Capital Improvements Program budgeted

(7) 10,000 or over
3 had capital improvements budgeted. (South Portland, Port-
land and Bath.)

(5) 5,000 to 9,999
1 had capital improvements budgeted. (Scarboro.)}

(15) 2,500 to 4,399
1 had capital improvements budgeted. (Freeport.)

(21) 1,000 to 2,499
None had capital improvements budgeted.

(47) Under 1,000
None had capital improvements budgeted.

40. (Cont'd)
A. Subdivision means the division into 3 or more lots in urban
areas or 4 or more lots in rural areas, except this provis-
ion shall not apply to any divisions for agricultural uses
including associated sales, service, processing and storage.

B. A register of deeds shall not record any plat of a proposed
subdivision until it has been approved by the planning board
and the approval noted on the plat. In a municipality which
does not have a planning board, the municipal officers shall

. act in its stead for the purposes of this section.

C. Approval of a subdivision is based on its compliance with

municipal ordinances and its general reasonableness....

See also, the text of a new statute (12 M.R.S5.A., §4801 through §u4806
as added by P.L. 1969, c.365) which sets a state imposed minimum of
20,000 square feet lot size on certain subdivision activity irre-
spective of either the total absence of local regulation or the pre-
sence of local regulation which is less stringent.

41. 30 M.R.S.A. §5201, 1A. Establishment

A municipality may establish a reserve fund, consisting of one or
more accounts, by appropriating money or by authorizing the trans-
fer of unencumbered surplus funds at the end of any fiscal year,
for the following purposes:

1. Capital Improvement account.

A. Financing the acquisition or reconstruction of a specific,
or a type of, capital improvement.
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2
6. Building Codes adopted

(7) 10,000 or over
All had building codes.

(5) 5,000 to 9,999
All had building codes.

(15) 2,500 to 4,999
5 had building codes. {0ld Orchard Beach, Cumberland, Yar-
mouth, Ellsworth and Bar Harbor.)

(21) 1,000 to 2,499
2 had building codes. (Wiscasset and Boothbay.)

(47) Under 1,000
None had building codes.

42. 30 M.R.S.A. §2151, (¥ . Police power ordinances

A municipality may enact police power ordinances for the following
purposes:

L. Buildings, structures, trailers and equipment.

A. Regulating the design, construction materials and construct-
ion of new buildings and additions to and alterations of ex-
isting buildings; regulating the alteration, demolition,
maintenance, repair, use, change of use, safety features,
light, ventilation and sanitation facilities of all build-
ings, regulating sanitation and parking facilities for trail-
ers, regulating the installation, alteration, maintenance,
repair and use of all equipment in or connected to all build-
ings; requiring permits and establishing reasonable permit
fees for all of the operations mentioned in this paragraph.

B. Establishing adequate standards for all Features of means
of egress, fire protection, fire prevention, accident pre-
vention and structural safety of buildings which are used
occasionally or regularly for public assembly; compelling
the owners to make improvements to bring such buildings up
to the established standards; [etc.]....
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43
7. Housing Codes adopted

(7) 10,000 ovr over
3 had housing codes. (South Portland, Portland and Bath.)

(5) 5,000 to 9,999
1 had housing codes. (Cape Elizabeth.)

(15) 2,500 to 4,999
None had housing codes.

(21) 1,000 to 2,489
None had housing codes.

(47) Under 1,000
None had housing codes.

ADEQUACY OF LOCAL EFFORT
Y
Maine coastal municipalities are not large urban areas. Those
of 2,500 or above population are predominantly located in the south-

western one-third of the coast, with those of 2,499 or less being pre-

dominantly located in the northeastern two-thirds of the coast.

43. See fn. H2.

44, 1966 population estimates of the seven coastal population leaders
(i.e., those over 10,000 in 1960) are:

Portland 69,013
Biddeford 24,068
South Portland 23,334
Brunswick 18,629
Saco 11,273
Kittery 10,590
Bath . 9,86

Maine DED, in the Maine Handbook - A Statistical Abstract - 1968,
p.22-29, (State House - Augusta).

Note however, that these population estimates are of year-round res-
idency, and do not reveal how urban-like many of these coastal muni-
cipalities can become during peak periods of the "recreation sea-
son" due to an onslaught of summer residents and summer visitors.

An outstanding present example would be 0ld Orchard Beach with a
year-round population of about 5,000 and a "peak of the season"
population that may range from 50,000 to 125,000!
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Thus, the Maine coast as a unit and particularly the northeastern
two-thirds of the coast, is sparsely settled on a year-round bhasis.
Maine's coastal communities have available to them enough local
authority to cope with many ofq;he coastal "quantity and quality-access"”

problems previously discussed.

Planning Boards

All municipalities greater than 2,500 in population had planning
U6
boards except Machias. Geographically, the lower one-third of the

coast was pretty solidly covered, the middle one-third was about one-half
covered and the upper one-third (with the exception of Lubec, Eastport

and Calais) was not covered at all.

45. In addition to the statutory material quoted in fn.37 through 42, on
the subject of municipal/local authority to regulate and control the
access problems under consideration, see, e.g.:

30 M.R.5.A, .

§1903 [Gifts of money or other property in trust.]

§2151 [Regulation to promote general welfare, etc. public ways and
other public property, vehicles and commercial activities
as well as structures as noted in fn.41.]

§2451 et seq. [Regulation of auto junk yards.]

§2701 et seq. [Regulation of innkeepers, victualers and lodging
houses.]

§3251 et seq. [Regulation of severally owned ditches, marshes,
meadows, and swamps.]

§3451 et seq. [Regulation of fencing.]

§3552. "Recreation - A municipality may acquire and maintain real
estate and personal property for recreational purposes, and
may establish and conduct a recreational program..."

§3553 [Improvement of navigation and prevention of erosion.]

§3751 et seq. [Acquisition, development, maintemance and operation
of municipal forests.]

§3801 et seq. [Acquisition, etc. of open areas, public parks and
playgrounds.]

§4l01l et seq. [Acquisition, ete. of public dumps.]

§4251 et seq. [Acquisition, etc. of municipal water and sewage
systems, ]

§4552 et seq. [Acquisition, etc. of housing projects.]

§4801 et seq. [Acquisition, ete. in comnnection with urban renewal . ]
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The ahsence of a planning board does not necessarily mean a total
lack of such activity, (See, e.g. the savings provision of 30 M.R.S.A,
§4957 for municipalities without a planning board}, but is a very strong

indication of it.
u7z
An effectively operating planning board is both the logical and
48

perhaps the legal prerequisite to the use of any of the gpecific land
use control devices shown to be available. It is not surprising that
no community without a planning board had zoning, subdivision regula-

tions, capital improvements budgeting, or building or housing codes,

46. It is interesting (and many might feel, frightening) to note that
both Machias and Machiasport drew complete blanks as to formal plan-
ning, yet these two communities are among the focal points at pre-
sent, of an oil industry onslaught.

47. The Corporation Counsel for the City of Portland summarized the re-
guisites and benefits of a good planning board as follows:

1. The appointments to the board should represent truly inter-
ested citizens with backbone and if need be, the will to
fight;

2. Diverse geographic and economic interests should be repre-
sented;

3. Willingness and ability to use outside professional assist-
ance to assure the best technical help available, while the
board maintains its role as municipal representatives;

4. Willingness to use model ordinances &s guides, but to recog-
nize the peculiar needs of the community;

5. Willingness to listen at public hearings on planning propos-
als, not only to effectively meet opposition but if need be,
to incorporate the best of ideas to be gleaned in any neces-
gary compromise.

6. Good political presentation should be used to allay fear of,
as well as assure passage of good planning proposals.

B. Shur, Practical Problems in Local and Regional Zoning, in the Bow-
doin Study of Prospects and Perspectives, p.84-85.

48 . See Grondin v. Inhabitants of Eliot, (York Superior Court, Me. 1969)
holding that & prohibition against mobile homes was void in the ab-
sence of general planning and zoning (but suggesting that such a
blanket prohibition might be invalid even if part of a more compre-
hensive plan.) See also 0. Delogu, "Are Maine Zoning Laws Legal?™
Maine Times, June 27, 1969.
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Comprehensive Plan

Of the 27 municipalities with a population greater than 2,500,
only 13 had adopted a comprehensive plan. Of the remaining 68, with a
population less than 2,500, only 4 had adopted a comprehensive plan.
Geographically, the lower one-third of the coast was about one-half
covered and the upper two-thirds (with the exception of Camden, Bar Har-
bor and Calais} was not covered at all.

The impact of the lack of a comprehensive plan is not clear. For
example, a municipality need not have adopted a comprehensive plan in
order to enact valid land usage control (see e.g., Savings Provision, 30
M.R.S5.A, §4957). The lack of a plan does, however, have certain adverse

legal and practical effects.

Once municipal land use control was given a stamp of approval by
the U.S5. Supreme Court in 1926,ugstates began to cast about for ways in
which to enable municipaiities to engage in such control. The primary
model for most of the enabling legislation which quickly followed was
the Standard State Zoning Enabling Act of the Departmént of Commerce
(1926)50whieh Act contained in its Section 3 the following: "Purposes

in View -- Such regulations shall be made in accordance with & compre-

hensive plan and designed to lessen congestion in the streets; to secure

safety from fire, panic and other dangers; to promote health and the
51

general welfare; etc." [Emphasis supplied]. Maine's present zoning

49. Village of Euclid v. Amber Realty Co., 272 U.S. 365, 47 S5.Ct. 114,
71 L. Ed. 303 (1926).

50. See C. Haar, "In Accordance with a Comprehensive Plan™ in 68 Harv.
L. Rev. 1154 (1955} at 1155-1156.

51. As reported in J. Krasnowiecki, Ownership and Development of Land,
(Foundation Press, Inc. - 1965), p.u83,
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enabling ordinance is strongly colored by this Standard Act, i.e., "A

zoning ordinance shall be drafted as an integral part of a comprehensive

plan for municipal development, and promotion of the heglth, safety and
5
general welfare of the residents of the municipality.” [Emphasis sup-

plied].

Language such as that emphasized above has perplexed many city

planners and legal writers (if not courts). Tentative definitions of
53
a formal comprehensive plan have emerged. There has not, however, been

any clear cut judicial requirement of a preexisting formal comprehensive

plan when the validity of such common land usage control as zoning has
54
been judicially challenged. However, it is at least possible that muni-

cipal land use controls will be required to be tied directly to a tormal
55
comprehensive plan in order to be sustainable on challenge. Thus, the

52. 30 M.R.S.A, §4953 (2). See fn. 39 supra, for additional text.

53. See, e.g., P.L, 90-Lu8 Sec. 701(i) (¥ (Housing and Urban Development
Act of 1954, comprehensive planning definition.}
5 M.R.S.A. §3305, I.B. (Supp.) (Definition of Maine Comprehensive
Plan for State Planning Office Purposes), as well as 30 M,R.S.A, §4952
(2) (Definition of Maine municipal comprehensive plan as noted in
fn. 3B.).

54. For studies of the apparent judicial definitions of the comprehensive
planning requirement and comprehensive plamning itself, and some sug-
gested ramifications as to these judicial ambiguities as well as sug-
gested legislative solution, see C. Haar, supra, fn. 50, p.1l54-75,
and J. Krasnowieski, supra, fn. 51, p.479-505.

55. As to Maine, see e.g., 0. Delogu, Suggested Revisions in Maine's Plan-
ning and Land Use Control Enabling Legislation, in 20 Maine L. Rev,
175 {1968): "Land use control ordinances or programs involving public,
land use oriented, capital expenditures shall not be finally acted
upon by the governing body of a municipality before a comprehensive
plan is adopted.”™ at p.192. Note that traditional doctrine, the
"Dillon Rule”, narrowly construed grants of power to municipalities:
"Any fair, reasonable, substantial doubt coneerning the (Cont'd)
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56
1968 case which, in the absence of overall zoning or planning, held

invalid an ordinance prohibiting all mobile homes, should be constrasted
57
with Wright v. Michaud. In the latter case, Maine's Supreme Judicial

Court upheld the validity of the Town of Orono's comprehensive zoning
ordinance, which prohibited any individual mobile home from locating
in any zone, but permitted the creation of mobile home parks as an ex-
ception in the Residence and Farming Zone, upon approval of the Board
of Appeals. It may be significant that the Court emphasized that:
The provisions of the Enabling Act delegate broad police
powers to municipalities to adopt zoning ordinances as _an
integral part of a comprehensive plan for municipal devel-

opmenit and promotion of the health, safety, and general
welfare of its inhabitants. (At p.l68; Emphasis added.)

With the development of the law of zoning and the inclus-
ion in enabling acts of provisions for comprehensive plan-
ning for municipal development there has been a tendency
to broaden the scope of the meaning of the term "general
welfare™ in determining the purposes for which zoning or-
dinances may be enacted. (At p.l72; Emphasis added.}

In considering the provisions of a comprehensive zoning
ordinance.... (At p.l173; Emphasis added.)
