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1. Introduction

The Judge Advocate General of the UG,
Navy published a notice in the Federgl Register
on May 19, 1972, that corrected and redefined
the boundaries of Naval Petroleum Reserve No. 4.
The purposes of these boundary changes were to
reflect more precise vadastral and geodesic sur-
veys of the Reserve, and 1o carry out the mandate
of Executive Order No. 3797-A, February 27,
1923, in regard to the charting of the boundary
of the Reserve along the Arctic Ocean.! This
paper will examine the implications of the Navy's
changes to the coastal boundary of the Reserve.

Naval Pelroleum Reserve No. 4 encompasses
approximately 24 million acres of federal land on
the petroleumn-rich North Slope of Alaska. Based
on data galhered during explorations from 19844
to 1953, the Navy eslimates that ithe Reserve
contains 100 million barrels of recoverable pil
The U, S, Geological Survey estimates that the
Reserve could contain as much as 10 to 33 hillion
barrels of oil, considering the adjacent Prudhoe
Bay discoveries, Al a price of $2 a barrel, the
value of the Reserve's oil resourves could range
from $200 million Lo $66 billion.* Because of the
value of the petraleum lands on the Siope, it is
important for landowners—{ederal and others—to
fix the boundaries of the Reserve,

The coastal boundary of ithe Reserve borders
the Arctic (Ocean and extends from a point east of
the mouth of the Colville River west to Iey Cape.
President Warren G. Harding established this
boundary on February 27, 1923, when he set
apart as a Naval Petroleum Reserve all the public
lands not then covered by valid entry, lease, or
application as described in Executive Order No.
3797-A (see Appendix I1):

The coust line to be followed shall be that of the
ocemn side of the sandspits and islands forming the
barrier reefs and extending across small lagoons
from point to point, where such barrier reefs are not
over three miles off shore, except in the case of
Plover Islands, from Point Tangent to Point Barrow
. . . where it shall be the highest highwater mark on
the outer shore of the islands forming the groups

1,  See Appendix I

and extending between the most adpeent point of
Lhese islands and the sandspiis al either ond. In erses
where Lthe barmier reel is aver Hhieee miles off shore

Lthe boundary shall be Lhe Jugin s dochoa ator miark of
the coast of Lhe mainlaml. (Emphasis addedy.
This coastal boundary line remained the same for

over 49 years until the Navy announced its
changes in 1972,

The changes gave the Navy more territory,
The coastline boundary was moved seaward from
the highest highwater mark Lo the mean high-
water mark of the tide. This change assimilated
certain inland waters within various hays and
lagoons into the Reserve. The change concerning
the tidemark may not be significant from a
practical standpoint since the vertical distance
between the iwo tidemarks is approximately six
inches, but it is significant in principle. Assimila-
tion of the inland waters is very important,
because the Navy claimed tille to potentially
oil-rich, submerged lands. This took the lands
away from the State of Alaska which had received
title to them by the Submerged Lands Act of
1953.

The Navy maintains it has the right to change
the coastal boundary because under the provi-
sions of Sections 7421 through 7438, Title 10 of
the United States Code, the Secretary of the Navy
has the authority and responsibility to administer
Naval Petroleum Reserves. The Office of the
Judge Advocate General of the Navy states that
the new coastal houndary will be the official
boundary wunless either the U. S, Attomey
General decides the Navy action was illegal or the
Congress enacts legislation to change the bound-
aryla
The Navy’s actions demand attention. These
boundary changes have shifted ownership of four
critical areas of submerged lands (Harrison Bay,
Smith Bay, Peard Bay, and Kasegaluk Lagoon)
from the State of Alaska to the Navy, An analysis
of the criteria for coastal boundary determina-
tions and their application to the Pet 4 situation
SeEIMS necessary.

2, U.8. Comptroller General, Capability of the Naval Petroleum and Oif Shale Reserves to Meet
Emergency Ofl Needs, Compiroller General Report No, B-86927, October 5, 1972, pp. 17-18,

3, feid,p. 30.



. The Coastline as Defined by the
Submerged Lands Act of 1953

The fundamental domestic law  that deter-
mines the coastline of the various states is The
Submerged Lands Act of 1953, Section 2(¢) of
the Act defines the tern, “coastline,” a o com-
posite fine consisting  of both *“the line of
ordinary low waler along that portion of the
coast which is in direct vontact with the open
sea” and “the line marking the seaward limit of
inland waters."”

This definttion ix very general and subject to
inlerpretation, Both elements of lhe definition
musl be considered, The [first is the “‘line of
ordinary low water,” which can represent differ-
ent heights of low water in contact with the shore
depending upon the type of lides thal predomi-
nanily exist along a coasl. The differences in
height of the low watler are caused by gravitation-
al forves exerled by the sun and the moon upon
the waters of the earth, As the earth and the
moon change position in relation to the sun and
to each other, the varying gravitational strength
of the three bodies causes changes in waler height
at differeni locations on the surface of the earth.
For example, along the coast of the Gulf of
Mexico, the tides mainly consist of one height of
low water every day. Along the Atlantic Coast,
the tides mainly consist of two slightly different
heights of low water daily. Along the Pacific
Coast, which also includes the coast of Alaska,
the tides mainly consist of two greatly different
heighls of low water each day.

The forces of the sun and the moon also cause
other variations in water height from day to day
during the lunar month of approximately 29.5
days. Other long-term, physical phenomena
affecting water height dictate that the low water
heights be averaged over a 19 year period to
determine the coastal boundary line. The term,
“line of ordinary low water,” is unworkably
vague, because it does not specify which low
water height o use in calculating the mean low
water line.

The other element of the definition which is
subject to interpretation is “the line marking the
seaward limit of inland waters.”

The determination of inland waters requires
audgment becanse they are a function of both the
physical characteristivs of a coast and the nature
of national conlrl over water areas adjacent to
the coasl, and the reaction of olher nations to
that control. 'The physical characteristics of the
coast include both wlands lving of f the mainiand
and indentations of (he mainland itself. 1slands
can be situated af varying distaoves from the
mainlandd. 1T each ishind is considered to have its
own cousthne, the water between the mainland
and the island is lereitorial sea and may also
mmclude the high sea, If the coastline is considered
to extend from the mainland around the outer
shores of the wlands and back to the mainland,
the water between the mainland and the islands is
mland waler, The Submerged Lands Act does not
designate which rule to follow,

indeniations of the mainland vary in size and
shape. These characteristics have a bearing upon
the inland quatity of the contained waters. I the
waters are associated more with the land than
with the sea, they are inland; otherwise, they are
territorial seas, Hoth guantitative and qualitative
considerations  determine inland waters. The
quantitative aspects include comparing the width
of the mouth of the indentation with the extent
of inland pentratation. The qualitative aspecis
irclude analysis of the nature of the control
exerted hy the coastal nalion over the waters of
the indentation, and the reaction of the com-
munily of nations to that exercise of control. The
Submerged Lands Act does not provide any
criteria for analysis of either consideration.

The determination of inland waters ts impor-
tant to both the state and federal government.
Beyond the seaward limits of inland waters lie the
submerged lands of the states. Beyond the sea-
ward limits of ihe state lands lie the federal
submerged lands to the edge of the outer con-
tinental shelf. The existence of inland waters
causes a seaward shift of state land. Since the
edge of the outer continental shelf may be fixed,
the area of federa! land may be decreased. Since
title to lands submerged beneath inland waters



adjacent to coasts usually rests with the state, the
state gains the submerged lands. This win-lose
situation becomes critical when the submerged
lands contain valuable natural resources.

When Congress passed the Submerged Lands
Act, they declined to define the term, "“inland
waters,” An examination of the legislative history
indicates that Congress did not define inland
waters because the Departments of State and
Justice advised against it. These departments felt
that a legislalive deflinition would create difficult
diplomatic and legal prohlems. Congress therefore
decided that the courts had deflined the term
adequately through a summation of many previ-
ous legal decisions, and left the definition to the
judiciary.

The Supreme Courl of the United States
assumed the task of developing the criteria for
inland walers and the line of ordinary low water
along the coasl. 'The Court noted, contrary to
Congressional assumplions, that the judiciary
had never aclually defined inland waters as they
pertained L0 coastal boundaries, The summation
of previous inland water decisions was based upon
landlocked waters located further inland. The
Court recognized the mandate from Congress to
define the term, “'inland waters,” from its analysis
of legislative history. It chose as its criteria of
definition the applicable elements of international
law as they existed at the time of the United
States vs, California decision, May 17, 1965,

III. The Coastline as Defined by the 1958
United Nations Convention on the
Territorial Sea and the Contiguous Zone

The Courl felt thal the best definitions avail-
able were embodied in the Uniled Nations' Con-
vention on-the Territorial Sea and the Contiguous
Zone. The Convenlion addresses specific criteria
regarding coastlines, low-water lines, and inland
waters which are compatible with the definition
of coastline found in The Submerged Lands Act.
The Convention was acceptable international law
at the time of the Celifornia decision, since the
required number of 22 nations had ratified the
Convention by Fall, 1964_ The United States was
among the signatories of the Convention having
ratified it in 1961,

The Court applied Article 3 of the Conven-
tion to define the “line of ordinary low water”
which is used in The Submerged Lands Act to
define the coastline, The Convention indicates

thal the breadth of the territorial sea is measured
from a baseline (or couastlinet which is the low
water line along the coast marked on large-scale
charts officially recognized by the coastal stales,
in this instance, the United States. Since the U.S.
Coast and Geodetic Survey (1ow known as the
Naticnal Ocean Survey} used the meran of the
lower of the two daily low waters as the datum
for its official nautical charts of the Pacific Coast,
the Court decided that for the Pacific Coast, the
line of ordinary low water meant the line of the
mean of the lower low waters. The interpretation
of the vague term, “ordinary,” 1o signify the
more specific term, “mean,” was in consonance
with previous Court decisions. ‘The National
Ocean Survey also uses the mean of lower low
waters for their nautical charts along the coast of
Alaska.

Articles 4 and 10 of ihe Convention address
the situation of islands fringing a coast at various
distances from the mainland. If the islands are
close 1o the mainland and follow the general
direction of the coast, the baseline or coaslline
can encompass the seaward edge of the islands.
The waters between the islands and the mainland
are considered inland waters. The drawing of
these baselines around the seaward edge of the
island is at the discretion of the coastal nation.

Historically, the United States has refrained
from drawing such baselines unless the islands are
extremely close to the mainland and can be
considered almost a part of the land farmation.
One reason for this position is that the United
States has wished to preserve the right of inno-
cent passage of ships through the maximum
amount of water area. Innocent passage is per-
mitted in territorial but not inland waters. If
former territorial or high seas become inland
waters through the application of straight base-
lines, however, the right of innocent passage is
not terminated, With islands away from the coast
of the mainland the United States has maintained
that the islands have their own coastline, If
islands are within six miles of the mainland, the
waters between the mainland and the islands are
territorial waters. Beyond six miles, an area of
high seas will be created bhetween the bands of
territorial waters measured from the seaward
coast of the mainland and the landward coast of
the islands.

Article 7 of the Convention discusses the
criteria for differentiating mainland indentations
that contain inland waters (legal or true bays)
from those that do not. Historic bays which are
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developed by the nature of control a coastal
nation exerts over a nonlegal bay and the reaction
of other nations to thal control, are not mention-
ed in this Convention. Concepts of historic bays
are developed in other United Nations’ docu-
ments as well as in olther legal sources.

Legal bays are determined guaniitatively. The
North Atlantic Fisheries Tribunal in 1910 recom-
mended that mouths of bays nol exceed 10
nauticad miles oxcept for specifically named
bays.! At the Hague Conference for the Codifica-
tion of International Law in 1930, the United
States delegation proposed a geometric method to
assist in determining a legal bay. ‘Their proposal
was (o inscribe a semicirele in the bay area using
the Iine joining the enlrance of the hay as the
diameler of the semicirele. 1l the water area of
the bay was either as large as or larger than the
aren of the semicirele, the bay would be a legal
bay and would contain inland waters.” "T'he Hague
Conference adjourned without taking action on
the proposal.

Article 7 of the Convention continues the
concept of quantitative determination. The 10
nautical mile crileria for the width of the mouth
of a buy was increased to 24 naulical miles. This
distance between nalural entrance poinis was
established as the first eriterion of a legal bay. If
this criterion were satisfied, then the semicircle
rule would be applied. Similar to the United
States’ proposal of 1930, the bay thal contained
an area of water either equal Lo or greater than
the area of the semicircle was conclusively con-
sidered a legal bay.

The Conventlion article on legal bays also
specifies the method of determining the water
area of the bay. The perimeter of the area is
composed of the line joining the natural entrance
points of the bay as well as the water line along
the sinuosities of the indentation. The sinuosities
of the indentation include estuaries, coves, small-
er bays, and channels that open into the main
indentation under consideration. 1t is important
to note that the perimeter of the water area must
be the line of mean low water.

Figure 2 is a schematic of a hypothetical bay
along the Arctic Coast of Alaska. The two tests of
a legal bay will be demonstrated in their proper
sequence. In the first test, the length of the line

joining the natural entrance points of the vy at
their mean lower low water mark is measured and
found to be 23 nautical miles. Since this hine is 24
nautical mules or less in length the first test ig
passed, and the hay is possibly a legal hay.

in the second (est, the semicircle rule ig
applied. The shaded area bounded by the sinuous
iine of mean lower low water on the mantland
coast represenis the waler arca of (he bay. A
semicircle is drawn using the line which joins (he
natural entrance points of the hay s a diameter,
It is apparent that the water area of the bay is
farger than the area of the semicircle. This second
test conclusively proves that the hypothetical bay
is a legal bay. The walers within the bay landward
of the line joining the nulural entrance points of
the bay are therefore inland waters helonging to
the State of Alaska. This same line also becomes a
segment of Alaska’s coastline.

Another situation exists where islands lie
across the mouth of a bay. The water areas
between the islands form many natural entrances
to the bay. Article 7 provides that the width of a
bay in this case will be the sum of the widths of
the water entrances. If the sum of these individual
widths is 24 miles or less, the bay is possibly a
legal bay. The diameter of the inscribed semicircle
is also the sum of these individual widths, and if
the area of the semicircle is less than the water
area of the bay, the bay is conclusively a legal
bay.

The islands do not have to lie in a straight line
between the natural entrance points of the bay
itself. They may lie either landward or seaward of
that line at a distance apparently subject to the
provisions of Article 4. In computing the water
area of the bay it is not clear how to treat the
land area of the islands. If the islands are located
within the indentation, their Jand area would be
treated as water according to Article 7. However,
the islands involved in determining the closing
lines of a bay are normally either wholly or partly
seaward of the indentation. Since in that case, the
coastline would follow the seaward edge of the
islands, it is consistent with Article 7 to consider
the land area of those islands to be water area in
computing the total water area of the bay.

Figure 3 is a schematic of a hypothetical bay
along the Arctic Coast of Alaska with islands
lying across its mouth. The line across the water

4.  Aaron L, Shalowitz, Shore and Sea Boundarier, Vol. | (Washington, D. C.: U. §, Government Printing

Office, 19632), p. 32,
5.  Ibid., pp. 34-36,
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areas between the natural entrance points of the
bay and adjacent islands are measured and found
to be 24 nautical miles. This measurement
satisfies the first test for a legal buy. A semicircle
with a diameter of this measured distance is
constructed, and its area is cumpared with the
water area of the bay. Since the area of the
semicircle is less than the water area of the bay,
the bay is conclusively a legal bay. The waters
within this bay landward of the closing line would
be inland waters belonging to the State of Alaska.
The rclosing line also becomes a segment of
Alaska’s coastline.

An issue was raised in United States us
Louisieng about natural entrance points of a bay.
The United States felt that the natural entrance
points had to be a part of 1the mainland. Louisiana
felt that islands off the mainland could alse form
natural entrance points, The Convention does not
resoclve this matter. The Supreme Court decided
that islands could form natural entrance points if
they are so related to the mainland that they
could be considered a part of the coastline under
Article 4,

IV. Applications of the 1953 Act and the 1958
Convention in Determining the Coastline of
Alaska along Naval Petroleum Reserve No. 4
and Its Comparison with the New Reserve
Boundaries

The Submerged Lands Act of 1953 and its
interpretation by the U.S, Supreme Court using
the 1958 Uniled Nations’ Convention on the
Territorial Seas and the Contiguous Zone applies
to the determination of the coastline of Alaska.
These two legal instruments will be used to
analyze the following areas along the Alaska coast
where Naval Petroleum Reserve No. 4 is situated:
1) the westem portion of Harrison Bay, 2) Smith
Bay, 3) Peard Bay, and 4) Kasegaluk Lagoon.

Harrison Bay is much too wide at its mouth
to be considered a legal bay. If islands off the
mainland at the easterm edge of its mouth are
considered to be matural entrance points, the
width of the mouth is at least 56 miles. In this
instance, the Convention allows baselines, not
exceeding 24 miles in length, to be drawn within
the bay to define inland waters. The U.S.
Supreme Court has interpreted this rule as proper,
provided the smalier indentations have obvious
natural entrance points of their own. Harrison
Bay has two such indentations along its western
border, which adjoins the reserve,

Figure 4 depicts these two indentations. The
lower indentation has one natural entrance point
on the Arctic Coast near the taouth of the
Colville River. This point is marked by the
number 1. The other natural entrance point,
marked by the number 2, is the eastern edge of
the easternmost small, unnamed island lying off
Atigaru Point. The distanee across the mouth of
the indentation between these two points is, at
their mean lower low water mark, approximately
11.65 miles. This distance satisfies the first test of
a legal bay.

The shaded water area of the bay within the
perimeter of mean lower low water was measured
by a planimeter and found to be approximately
66.91 square nautical miles. The area of the
semicircle with a diameter of 11.65 nautical miles
is approximately 53.30 square nautical miles,
Since the water area of the bay is larger than the
area of the semicircle, the lower indentation is
conclusively a legal bay.

The upper indentation also has the small
island off Atigaru Point marked by the number 2
as one of its natural entrance points. The other
natural entrance point is at Cape Halkett which is
marked by the number 3. The distance across the
mc:uth of this indentation between these two
points at their mean lower low water mark is

approximately 18.94 nautical miles. This distance
satisfies the first test of 5 legal bay.



The water area of the bay within the peri-
meter of mean lower low water was measured by
& planimeter and found to be approximatety
140.88 square nautical miles. The area of the
semicircle with a diameter of 18,94 nautical miles
is approximately 140.87 square nautica! miles.
The water area of the bay is almost identical to
the area of the semicircle; but, since it is larger,
the bay is a legal bay. This bay has many smaller
bodies of water opening into it, which add more
water area. The Kogru River, which is actually an
estuary, contributes significantly to the total
water area,

The closing line for each of these two bays is
a straight line, which connects the two respective
natural entrance points at the mean fower low
water mark, Each closing line forms a portion of
the coastline of the State of Alaska.

The Navy claims these closing lines as the
seaward boundary of the Reserve.

Executive Order No. 3797-A of 1923 does
not specify the coastal boundary of the Reserve
where there are no barrier reefs off the coast of
the mainland. Tt does specify that “where the
barrier reef is over three miles offshore, the
boundary shall be the highest highwater mark of
the coast of the mainland.” Therefore, it would
appear consistent with this description that the
coastal boundary of the Reserve, where barrier
reefs do not exist, would be the highest highwater
mark of the coast of the mainland. The Reserve
boundary wouid, then, follow the sinuous line of
the mainland, rather than the point-to-point
coastal boundary of the State,

The tidal mark of highest high water is subject
to interpretation. It is not clear under what
conditions, nor over what period of time, the
highest highwater mark iz to be measured,
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Measured under storm conditions, the highest
mark would result in an erratic method of bound-
ary measurement, Even measurement under calm
conditions would vary over different periods of
time,

Since the line of mean high waler or tide can
be established with a degree of accuracy over a
period of 19 vears, the Navy substituted “mean
highwater” for “highest highwater” in 1972 to
facilitate boundary measurement of the Reserve.
Although the Navy made this substitution of
terms unilaterally, its autharity te do so may be
open to question.

A case could be made {or shifting the bound-
ary landward to the line of higher highwater in
keeping with the line of lower low water which
constitutes the coastline for Alaska, Even though
The Submerged Lands Act specifies thal ihe
shoreward boundary of the tidelands is the line of
mean high water, it also specifies that the coast-
line is the line of ordinary low water. Since the
Supreme Court interpreted the adjective, “low,”
to mean “lower low™ for a particular tide, the
court could also interpret the adjective, “high,”
to mean “higher high*” for the same tide.

Even if the Navy's new boundary line of mean
high water is accepted, it is difficult to under-
stand how the Navy can claim the lands beneath
the inland waters of the twe indentations in
Harrison Bay. The Convention on the Territorial
Sea and the Contiguous Zone, as applied to the
Arctic Coast of Alaska, indicates that legal bays
are determined by mean lower low water and not
by mean high water. Thus, the Navy cannot use
mean high water to determine legal bays. If a legal
bay is beyond the jurisdiction of its bound ary
line, then the submerged lands beneath the inland
waters within that bay are also beyond its juris-
diction,
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The significance of using mean high water
rather than mean lower low water to determine
legal bays may be demonstrated with an example.
If the closing line of a hay, measured between its
natural entrance poinis at their mean lower low
water mark, was exacily 24 miles in length, the
bay would be a legal bay if il also passed the
semicircle test, The same bay could not be a legal
bay if the closing line was measured between its
natural entrance points at the mean high water
mark. The mark or the line of mean high water is
landward of the mark or line of mean lower low
water. Thus, the latter distance between the
entrance peints would be greater than 24 miles
and the bay could not be a legal bay, If two rules
conflict, the accepted rule should prevail.

Another resson why the Navy cannot claim
jurisdiction over the submerged lands in the two
indentations deals with the ownership of tide-
lands. The tidelands along the Arctic Coast of
Alaska are the lands between the line of mean
lower low water and the line of mean high water.
The Submerged Lands Act emphasizes that these
tidelands belong to the coastal state, in this
instance, Alaska. In his Executive Order of 1923,
President Harding ended the boundary of the
Reserve at the highest high water mark, which
was later interpreted to mean the mean high
water mark. Since the boundary of the Reserve
ends where the tidelands begin, the State of
Alaska owns the tidelands. Logically, the state
also owns the submerged lands seaward of the
tidelands beneath the inland waters. If the state
owns these lands, then the Navy cannot,

In view of the previcus discussion, the cogstal
boundaries of Alaska do not coincige with the
coastal boundaries of the Reserve with respect to
these two indentations in Harrigon Bay. The
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coastline of Alaska should follow the two bay
closure lines which join the marks of mean lower
low water as provided by the laws of the United
States. The boundary of the Reserve should
follow the sinuosities of the two indentations
along the line of mean high water as provided by
the Navy’s own interpretation of Executive Order
No. 3797-A.

The next area to be examined along the
coastal boundary of the Reserve is Smith Bay, as
shown in Figure 5. Smith Bay has an eastermn
natural entrance point al Drew Point, which is
marked with a numhber 1. The western natural
entrance point is Cape Simpson, which is marked
with a number 2. The distance across the mouth
of this bay between these two points at their
mean lower low water mark is approximately
14.09 nautical miles. This distance satisfies the
first test of a legal bay.

The shaded water area of the bay can be
compared visually with the area of the semicircle
drawn with a diameter of 14.09 nautical miles.
The water area of the bay is obviously larger than
the water area of the semicircle, therefore the bay
is a legal bay.

The same arguments about measuring legal
bays with mean high water versus mean lower low
water, and the ownership of tidelands and their
adjacent submerged lands beneath inland waters,
apply to Smith Bay. The lands seaward of mean
high water and landward of the bay closing line
belong to the State of Alaska and not to the
Navy. Therefore, the coastal boundary of the
Reserve follows the sinuosities of Smith Bay
along the mean high water mark, whereas the
coastal boundary of Alaska across Smith Bay
coincides with the bay closing line joining the
marks of mean lower low water,
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The third area to be examined is Peard Bay,
shown in Figure 6. This bay is different from the
previous two since it has islands lying across its
mouth. The summation of the widths of the
water entrances between the Seahorse Islands is
approximately 6.2 nautical miles. This distance
satisfies the first test of a legal bay.

The shaded water arez of the bay can be
compared visually with the area of the semicircle
drawn with a diameter of 6.2 nautical miles.
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Clearly, the area of the bay is larger than that of
the semicircle, and the bay is conclusively a legal
bay.

The State of Alaska owns the [and within the
bay seaward of the line of mean high water. The
boundary of the Reserve is the line of mean high
water around the sinuosities of the bay. The
coastal boundary of the state coincides with the
bay closing line which includes the seaward edge
of the Seahorse Islands.
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The final area to be examined is Kasegaluk
Lagoon, shown in Figure 7. The coastline of
Alaska unquestionably follows the line of mean
tower low water along the ocean side of the
barrier reef seaward of the lagoon.

The Navy also claims this line as the boundary
of its Reserve. A careful examination of Execu-
tive Order No. 3797-A indicates this claim may
not be entirely valid. The Order indicates that
where the barrier reef is not over three miles from
shore, the boundary shall be the highest high
water mark on the outer shore of the reef, and
adds that where the barrier reef is over three miles
offshore, the boundary shall be the highest high
water mark of the coast of the mainland.

In the case of Kasegaluk Lagoon, the distance
between the mainfand and the landward edge of

the barrier reef varies from less than three nauti-
cal miles at either end to more than three nautical
miles toward the center. Therefore, the Reserve
boundary should follow the highest high water
line, or Lthe mean high water line, along the coast
of the mainland between the two points where
the landward edge of the barrier reef is over three
nautical miles from the mainland. The Reserve
boundary lines should then connect the seaward
edge of the island to the mainland at their mean
high water marks as shown on the map. The
submerged lands under the lagoon within the
hatchered area would belong ic the State of
Alaska rather than the Navy. This interpretation
of the Executive Order draws a fine line, but if
valuable natural resources were discovered in
Kasegaluk Lagoon, the distinction may become
important.
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V. Summary

Four selected arcas of the Arctic (Coast of
Alaska adjavent to the coastal boundaries of
Naval Petroleum NReservie Noo 4 have heen
examined. The Navy has mterproted the Reserve
houndary line of highest high water of Executive
Order No. 3797-A to indicate the line of mean
high water of the Submerged Lands Act, As a
result of this interpretation, the Navy has moved
its boundary seaward and increased its territory.
This unilateral decision to move ithe boundary
may be beyond the administrative authority of
the Secretary of the Navy.

The Submerged Lands Act of 1953 and the
Supreme Court’s application of the 1858 United
Nations' Convention on the Terrilorial Sea and
the Contiguous Zone have heen used to evaluate
the legality of four bays in three general areas
along the coast. All four bays were found to be
legal bays and their waters to be inland waters. It
was demonstrated that title to the submerged
lands within those bays seaward of the alleged
Reserve boundary of mean high water may belong
to the State of Alaska and not to the Navy.

As a corollary to this demonstration, it was
shown that the coastal boundary of the State of
Alsska and the Reserve may not coincide at these
bay areas. The coastal houndary of the State of
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Alaska follows the bay closing lines between the
nalural entrance points of the bays at their mean
lower low waler mark. Assuming that the coastal
houndary of the Reserve is the line of mean high
water, the Reserve's boundaries should fullow the
sinuvsities of the bays along the line of mean high
water,

Finally, a lagoon area was examined using a
technical interpretation of Executive Order
3797-A. In this case the Reserve boundary should
follow the mainland in places where the barrier
reef is over three nautical miles from the main-
land.

It is important to establish precise boundaries
between areas that potentially have valuable
natural resources. The Department of the Navy
unilaterally changed its boundaries almost half a
century after its Reserve was established, when it
became known that beneath some of the bay
areas were portions of vast oil reservoirs. The
State of Alaska should challenge this action and
have the courts decide ownership of these impor-
tant submerged lands. These lands may belong to
the state and its citizens and should not be
forfeited. The Navy action took place on May 19,
1972. The longer the state remains silent, the
harder it may be to reverse the action.



APPENDIX |
EXECUTIVE ORDER

WHEREAS there are large seepages of petroleum along the Arclic Coast of Alaska and
conditions favorable to the occurrence of valuable petroleum fields on the Arctic Coast and.,

WHEREAS the present laws designed to promote development seem imperfectly
applicable in the region because of its distance, difficulties, and large expense of
development and,

WHEREAS the future supply of oil for the Navy is at all times a matter of national
¢ondcem,

NOW, THEREFORE, I, WARREN G. HARDING, President of the United States of
Americva, by virtue of the power in me vested by the laws ef the L'nited States, do hereby set
apart as a Naval Petroleum Reserve all of the public lands within the following described
area not now covered by valid entry, lease or application:

Commencing at the most northwestern extremity of the point of land shown on the
maps of Alaska as Icy Cape, approximately lat. 70° 21°, long. 161" 46°: thence extending in
a true south course to the crest of the range of mountains foming the watershed between
ihe Noatak River and its northern tributaries and the streams flowing inlo the Arctic Ocean;
thence eastward along the crest of this range of mountains to a peak at the head of the
northemmost of the two eastern forks of Midas Creek (Pl 1, U'.5.G.S., Bull. 5386), at
approximatety lat. 67° 50°, long. 156° O8'; thence in a true north course to a point at the
highest high water on the westem or right bank of the Colville River; thence following said
highest highwater mark downstream along said Colville River and the western bank of the
most western slough at its mouth to the highest highwater mark on the Arctic coast. From
here, following the highest highwater mark westward to the point of beginning,

The coast line to be followed shali be that of the ocean side of the sandspits and islands
forming the barrier reefs and extending across small lagoons from point to point, where such
barrier reefs are not over three miles off shore, except in the case of Plover Islands, from
Point Tangent to Point Barrow (Pl. 3, U.S5.G.S., P.P. 109}, long. approximately 154° 50",
where it shall be the highest highwater mark on the outer shore of the islands forming the
groups and extending between the most adjacent points of these islands and the sandspits at
either end. In cases where the barrier reef is over three miles off shore the boundary shall be
the highest highwater mark of the coast of the mainland.

Baid lands to be so reserved for six years for classification, examination, and
preparation of plans for development and until otherwise ordered by the Congress or the
President.

The resexvation hereby established shall be for oil and gas only and shall not interfere
with the use of the lands or waters within the ares indicated for any legal purpose not
inconsistent therewith.

WARREN G, HARDING

The White House
February 27, 1923
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APPENDIX 11

DEPARTMENT OF DEFENSE
Department of the Navy

NAVAL PETROLEUM AND OIL SHALE
RESERVES

Notice of Boundary Description of
Naval Petroleum Reserve No. 4

FEDERAL REGISTER, VOL. 37, NO, 98
FRIDAY, MAY 19, 1972

The Secretary of the Navy by Acts of Congress
codified as 10 U.5,C, sections 7421-38 is charged directly
with responsibility for administering the Naval Petroleum
and Oil Shale Reserves. Notice is hereby given that, in
execubion of Lhis authority and responsibility, the bound-
aries of the Naval Petroleum Reserve in Alaska known as
Naval Petroleum Reserve No, 4 ag designated originally by
Executive Order No. 3797-A, February 27, 1923, have

corrected and redefined Lo reflect more precise
cadastral and geodesic surveys of the area and the specific
spplication of Lhe mandate of the Execulive order to
charting of the boundary slong the Arctic Ocean,

The following described points, courses, and descrip-
lions locate the boundaries of Naval Petroleum Reserve
No, 4 as created by Executive Order No. 3797-A of
February 27, 1923, and Acts of Congress related thereto:

Commencing at the northwestern extremity of the
point of land shown on the maps of Alasks as Icy Cape,
approximatel |atitude 70°19'52" N., longitude
181952'41" W.: thence extending in a true south course
to the crest of the range of mountsins forming the
watershed beiween the Noatak River and its northern
tributaries and Lhe streams Mowing into the Arctic Ocean,
spproximate lalitude 68731°07" N., longitude 161°
62'41"" W.; thence eastward slong the crest of thia range
of mountains to a pesk at the head of Lhe northernmost
of the two eastern forks of Midas Creek {P1, 1. USGS Bull
538&2 AL mpproximate latitude 87°57'64" N., longitude
165%36°51" W.; thence in & true north course to & point
at the highest highwater mark on the right hank? of the

1, The latitwde and Jongitude coordinates used in this description
differ stightly from those in the original arder hecavwe of more
precisc and aceuvate mirveys of 1he ares by the U5, Goological
Survey (USGS) and Lhe Const and Grodetie Burvey.

The pmk described by these coordinates and dentified on the
official map bas been identified by actual die inspecth
from the air and by cormrected USGS data as the meak located
gu the plate of the grestly reduecsd map in the referenced

ulietin,
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Colville River, approximate latitude 68957°55" N., longi-
tude 155986'51 W,; thence following the highest high-
water mark downstream along the right bank of the
Colville River to a puint on the said right bank at
approximate latitude 70913'52" N., longitude
150°49*22”* W,; thence crossing the Colville River along
the latitude 70913'52" N. to a point al approximate
latitude 70"13'52"' N., longitude 150Y50°1 1" W., on the
left bank of the most western siough of the Colville River,
now identified as the Nechelik Channel4,; thence along Lhe
left bank of said slough to the mean® highwater mark on
the Arctic Coast to a point approximate latitude 70°
26°52” N., longitude 151211°00"” W.; thence in a north-
wesily direction in a straight line bearing approximately
N. 53°20° W. for approximately 11.65 nautical miles to
the eastern side al mean highwater of the easternmosi
island east of Atigaru Point at approximate latitude
70032°46" N., longitude 151°39°00" W.;

Thence in a northwesterly direetion in a straight line
bearing approximately N. 34°50' W. for approximately
18,94 nautical miles Lo the mean highwater mark on the
coast at or near Cape Halkett at approximale latitude
70%48'12" N., longitude 152°11°00” W.: thence along the
mean highwater mark of the coast to a point at approxi-
mate latitude 70%53'05" N., longitude 15294630 W;
thence in a arcuate, point-to-point, continuous line con-
necting and including the ocean sides at the mean high-
water mark of the outer islands opposite Pogik Bay and
including Pogik Point to a point al the mean highwater
mark on the coast at approximate latitude 70°54'36" N.,

2. The description of the Colville River boundary in Executive
Order 237T97-A az the ‘western or righi bank' presenis a
conflict in terms, As the banks of a river are described as
“right” or “left™ from the viewpoint of a pevson facing
downstream, the “right” bank of the tiver, which flows in a
ganeral direction from south t0 norih, cannot be the “western
bank. This error was recognized and corrected srronsousty by &
unilaieral order of the Secretary of the Interior, Public Land
Order 1621, Ape. 109, 1958, published in 23 F.R, 2637. Fubb:



longitude 152°53'51” W.; thence along the mean high-
water mark on the coast to Drew Point at approximate
latitude 70052'30" N., longitude 153°56'00” W_; thence
in a northwesterly direction in a straight line bearing
approximately N. 61715' W. for approximately 14.09
nautical miles to the mean highwater mark of the coast at
or near Cape Simgson at approximate latitude 70°59°26"
N., longitude 154%34’00"" W; thence continuing along the
mean highwater mark of the coast and continning in a
point-to-point line connecting and including the ocean
sides at the mean highwater mark of the islands off the
estuary of the Sinclair River, McKay Inlet, Fatigue Bay,
and Point Tangent to the western tip of Kulgurak Island
at approximate latitude 70°09°32" N,, longitude 155°
05’53” W.; thence in the same manner in a line along the
mean highwater mark of the outer shore of the group of
islands between Point Tangent and Point Barrow, known
as the Plover Islands, to the northernmost point of Point
Barrow at approximate latitude 71923'29" W_; longitude
156928'30” W ;

Thence in a southwesterly direction along the mean
highwater mark on the coast and continuing along the
ocean side of the point, sandspits, and reefs enclosing the
eastern side of Peard Bay to a point at approximate

Land Order 1621 substituted the description of “lefi’ bank.
This order was referenced and reaffirmed in Public Land Oxder
2215, Dec. 6, 1960, 25 F.R, 12599, Both Public Land Order
1621 and Public Land Order 2215 invoked Executive Order
10355 of May 26, 1952, as the basis for their promulgation,
No prior approval or eoncurrence of the Secretary of the Navy
a8 required by Executive Order 10355 was obtained as to the
effect of efther Public Land Order 1621 or Public Land Order
2215 on Naval Petroleum Reserve No. 4 (NPR-4), “land under
the administrative jurisdiction® of the Secretnry of the Navy,
10 U.S.C. secs. 7421-22, While Public Land Order 1621 further
confuses and complicates the issue, it does noi, therefore,
avthoritatively resolve the conflict in the terms. Exchange of
correspondence beiween the Director of the Naval Petroleum
and il Shale Reserves and the Director of the Bureau of Land
Management, Department of the Interior, discloses that ihe
Solicitor of the Department of the Interior has concluded that
the Public Land Order 1621 interpretation of the Colville River
boundary asg the ‘“left’” rather than the ‘“right’” bank is not
supportable as a valid legal resolution of the conflict in
Exeeutive Order 3797-A. Memos, Solicitor of the Department
of the Interior, dated Dee. 2, 1969, and Mar. 3, 1970.

For the following reasons the corrected deseription is
“right”’ bank and this reference is now promulgsted as the
correct delineation of the boundary. Particularly in the ease of
a meandering river, such as the Colville, use of compass-point
directions in describing the river’s banks is unreliable and not
recognized as legally definitive. The survey leading to the
location of NPR-4 in Executive Order 379'7-A was presumably
conducted in complance with the Manual of Instructions for
the Survey of Public Lands of the TUnited States, 1930, the
relevant chapters of which were promulgated June 18, 1919,
and in effect at that time, The instructions in this Manual
require its use by every surveyvor engaged in the execution of
public-land surveys. The Manual requbres “left-right’* terminal-
ogy in the description of river banks and states:

“Proceeding downstream, the bank on the left hand is
termed the left bank and that on the right the right bank.
These terms will universally he used to distinguish the two
barnks of a river or stream.”

Recognizing the term *right bank.,” therefore, as control-
ling as the officially prescribed term, the addition of the word
“western” is surplusage and, being inconsistent, is to he
disregarded,

As a practical consideration it is more probable that the
intent of Executive Order 3797-A in locating NPR-4 was to
continue the bed of the Colville River within the reserve where
it had its origin and for the boundary to cross the river at the
beginning of the sloughs at its mouth to execlude those channels

latitude 70°50°28” N., longitude 15881°54" W.; thence
in a northwesterly direction in a straight line bearing
approximately N, 60°50° W. to a goint on the Seahorse
Islands at approximate latitude 7005204 N., longitude
158%40°42” W,; thence in a continuous line connecting
and including the ocean side at the mean highwater mark
of the Seahorse Islands to a point at the western end of
the Seahorse Islands at approximate latitude 70°54'43"
N., longitude 158°44’50°" W.; thence in a straight line
bearing approximately 8. 67°40' W. to Point Franklin at
approximate latitude 70°54'24" N, longitude 158°
47°18" W,; thence in a continuous line along the ocean
side at the mean highwater mark of the reefs and islands
enclosing Wainwright Inlet, Kasegaluk Lagoon, and other
l@s:-s\\a-r‘3 lagoons, inlets, and estuaries to the point of begin-
hing,

MERLIN H. STARING,
Rear Admiral, JAGC, U. 8. Navy,
Judge Advocate General of the
Navy. - :

May 5, 1972,

[FR Doc.72—7096 Filed 5-18-72;8:45 am

through which the river flows into the ogean, rather than to
jump the boundary aeross the river at an arbitrary point
upstream.

4. The point described as ““the western bank of the most western
slough” is actually the southern bank at this point since the
channcl meanders from its origin in a westerly direciion for 3
f(.)o 4 miles before turning to a northerly course to the Arctie

cean,

6. “Mean highwater mark* is substituted for “highest highwater
mark” with respect to the occan boundary to reflect the
legislative determination of the definitions of “coast line” in
the Submerged Lands Act (Public Law 83-31, 67 Stat. 29) as
interpreted by the United States Supreme Court in United
States v. California, 381 U.8, 139 (1965), and The Louisiana
Boundary case, 384 U5, 11 (1969}, and made applicable by
the Alaska Statehood Act (Public Law 85-508, 72 Stat. 339)
which retained iitle io the United States in NPR-4 but
otherwise granted to the Sitate of Alaska iitle to submerged
lands, The difference along the Arctic coast between “highest
bhighwater” and ‘‘mean highwater™ js slighi since the total
vertical tidal difference is recorded as no more than & inches, It
is a fair inference of the intent of Congress in reserving title to
NPR-4 in the United States at the time title to adjacent
submerged lands was granted to the State that no hiatus or “no
man’s land” was intended but that the boundary between
NPR-4 and State lands described by reference to mean high-
water should control. In all other respects the ocean boundary
is Jocated as in application of the general descripiion in
Executive Order 3797-A:

“From here, following the highest highwater mark west-
ward to the poini of beginning,

“The coastline to be folowed shall be that of the ocean
side of the sandspits and istands forming the barvier reefs and
extending acress amail lagoons from point to point, where such
barrier reefs are not over 3 miles offshore, except in the case of
Plover Islands, from Point Tangeni to Point Barrow (PL 3,
USGS, P.P. 109), longitude approximately 15495(°, where it
shall be the highest highwater mark on the outer shore of the
islands forming the groups and extending between the most
adjecent points of these islands and the sandspits at either end.
In cases where the barrier reef is over 3 miles offshore the
boundary shall be the highest highwater mark of the coast of
the mainland,”

6. The boundary as herein defined is fllustrated on a map entitled,
“Boundaries of Petroleum Reserve No.4, Alaska {April
1972),” on file and available for public inspection in the office
of the Director, Naval Petroleum and Oil Shale Reserves, Room
1024, Crystal Plaza No, B, Arlington, VA, Post Office Wasghing-
ton, D. C, 20360. ’
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