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PREFACE

The 1985 session of the Florida legislature produced
landmark legislation in the area of coastal land use and
resotrces management. The Growth Management Act and the Coastal
Zone Protection Act of 1985, following on the heels of major
water resources and wetlands protection acts In 1983 and 1984,
can again make Florida a leader in environmental protection and
coastal management, This year is, therefore, particularly
appropriate for the publication of a book on Florida coastal law.

Coastal law courses are bacoming common in graduate programs
and law schools, and they are different because they focus on 2
place rather than a generally recognized field of law. The
important interrelations of water, habitat, wildlife, and land
use, the jurisdictional conflicts, and even the difficulty of
establishing a boundary make the coast unique. <Coastal law
involves aspects of land use law, water law, natural resources
law, property law, and even constitutional law, but in the
perspective of the special needs of the coast. This book 1is
intended to provide a text for coastal law courses in Florida, as
well as provide a general reference book for attorneys,
legislators, agencies, and the publiec.

For sake of brevity and to keep the text relatively
uncluttered, footnotes and citations are omitted except where
considered particularly significant. The original number of a
footnote in the quoted text is indicated in parentheses.

Acknowledgements

This book was developed under the ausplces of the Florida
Sea Grant Program with support from the National Oceanic and
Atmospheric Administration, Office of Sea Grant, U.S. Department
of Commerce, Grant No. NASOAA-D-00038.

This book contains the works of many authors, and I
appreciate their. cooperation in allowing me to reprint excerpts
of their works., 1 would also like to thank Professor Martin
Belsky, University. of Florida College of Law, for his support
during the development of the manuscript. I owe a debt of
gratitude to too many helpful people in the state agencies and
legislative committees to name them all, but I want to thank
particularly Richard Tucker of the Florida Office of Coastal
Management, who not only helped with research, but spent many
hours reviewing and proofreading the manuscript as well.



This work is a result of research sponsored by NOAA Office
of Sea Grant, Department of Commerce, under Grant No. NOS0AA-D-
20038. The 1.5, Governmeat is authorized to produce and
distribute reprints for governmental purposes notwithstanding any
copyright notation that may appear hereon.

Donna R. Christie



COASTAL LAW: AN OVERVIEW

During the last two decades, the coasts of the United States
have been the focus of Iincreasing attention by scientists, legal
scholars, legislatures, developers, and the public. Research on
coastal and estuarine systems has established not only the
tremendous productivity of these systems and their economic
importance, but also their vulnerability, interdependence, and
accelerating rate of deterioration. Tourism and co¥stal
development have increased. National legislation has been
directed at better management and conservation of the coast, and
coastal states have spent the last ten years developing special
management plans for their coasts. Why have the coasts been
selected for this attention?

In law, the coast has long received unique recognition. The
public has special rights of access and navigation in coastal
waters., The government owns lands under navigable waters,
including the wet sand areas between the low and high tide marks,
and holds these lands in trust for the public. This public trust
doctrine, traced to Roman times, has been recognized by the
Supreme Court as part of United States common law since 1845,

Recreation is an important use of the coast, but the coasts
are more than the mation”s playground. The nation”s largest
cities are located on the coasts of the oceans and the Great
Lakes. The rate of population growth in coastal areas is almost
twlce that of the rest of the country: Estimates suggest that by
the year 2000 nearly 80 per cent of the United States population
will live within 50 miles of the coast, Pollution problems
associated with population concentration on the coasts have been
aggravated by the filling in of coastal wetlands - natural water
cleansing areas - for residential and recreational development.
Coastal estuaries are also a favorite site for industry because
they provide access to water transportation systems and
convenient waste disposal,.

The term “coastal zone,” which refers to the area
where land meets water, was coined by the Commission on Marine
Science, Engineering, and Resources. This commission, also
known as the Stratton Commission, was created by Congress in 1966
to investigate and make recommendatlions concerning major issues
of United States marine law and policy. The coast was a focal
point of the Commission”s three-year-investigation. The
Commission”s 1969 final report, The Nation and the Sea, empha-
sized the importance of the coastal zone to the nation:

The coast of the United States 1s, in many
respects, the Nation”s most valuable geographic
feature, It is at the juncture of the land and
sea that the great part of this Nation”s trade
and industry takes place, The waters off the
shore are among the most biologically pro-
ductive regions of the Natiom.



The Commission found, however, that the value of the coast as a
vital natural system and as a focal point for trade and recrea-
tion was threatened by increasing population concentration and
commercial, recreational, and residential development.

Management and use of the coast has traditionally been a
matter of local interest., Indeed, the treand prior to 1970 had
been toward the transfer of such functions from state to local
governments. The Stratton Commission”s report, however,
identified the coast as a natiomal resource and concluded that
the federal government had a direct responsibility for navigation
and commerce in coastal waters and a shared interest in
conservation and economic development in cecastal areas, The
report also recognized that "[rlapidly intensifying use of
coastal areas already has outrun the capabilities of local
governments to plan their orderly development and to resoclve
conflicts.”

The conclusion of the Stratton Commission that our coasts
were in jeopardy was bolstered in 1970 by the Department of
Interior”s Natlonal Estuary Study. The study documented the
accelerating rate at which estuaries and coastal wetlands were
being destroved or altered and made recommendations concerning
coastal wetland management.

The Stratton Commission report and the Naticnal Estuary
Study spurred Congress to introduce a series of bhills and
proposals which culminated in the Coastal Zone Management Act of
1972 (CZMA). The Act enunciated a national policy “to preserve,
praotect, develep, and where poessible, to restore or enhance, the
resources of the Natlon”s coastal zome for this and succeeding
generations.” This policy was not implemented, however, by
imposing a federal land and water management scheme on the
coastal zone. The Congressional findings stated:

Section 301.(g) The key to effective protection
and use of the land and water resources of the coastal
zone is to encourage the states to exerclse their full
avthority over the lands and waters in the coastal zone
by assisting the states, in cooperation with Federal
and local governments and other vitally affected
interests, in developing land and water use programs
for the coastal zone, including unified criteria,
standards, methods, and processes for dealing with land
and water use decislons of more than local significance.

The CZMA provides federal funding for states to develop and
administer coastal programs according to guidelines set cut in
the act. State participation is voluntary, and the states are
given great flexibility in their approaches to coastal
management. Acceptable federal models range from direct state
control of land and water use regulation to state review of
locally or regionally implemented programs. In addition, the
CZMA only generally defines the coastal zone to include the
territorial sea and adjacent lands "to the extent necessary to
control shorelands, the uses of which have a direct and signifi-



cant impact on the coastal waters.™ Each state defines the
limits of its coastal zone in its management program.

Federal funding for coastal management programs is a
traditional incentive for state participation in the process. The
CZMA provides, however, an additional incentive for state
participation - the so-called federal consistency requirement.
Section 307 of the CIMA requires that federal activities directly
affecting the coastal zone be consistent with approved state
management programs t¢ the maximum extent practicable. States
are still in the process of testing the usefulness of the federal
consistency requirement in creating a role for the states in
federal decision making for activities affecting the coastal
zone,

The Washington coastal program was the first to receive
federal approval in 1976, Florida”s program, approved in 1981,
was among the last. All eligible states (as well as Puerto Rico,
the Northern Marianas, the Virgin Islands, Guam, and American
Samoa) participated in the federal program during the program
development period. Only Georgia, Virginia, Ohio, Illinois,
Indiana, Minnesota, and Texas do not have federally approved
coastal management plans. The degree of participation by the
states and the fact that approximately 80 per cent of the United
States coast is now governed by coastal management plans indicate
successful Implementation of the CZMA and, presumably, better
management of the coasts, Coastal programs are now, however, at
a major turning peint.

Most state coastal programs are appreoaching a crisis in
funding that is primarily attributable to an impeunding loss of
federal support. The research, the experts, the public
participation, the staffs, and the planning and development of
administrative frameworks for state coastal programs have been
supported by federal funding of up to 80 per cent of the costs.
The legislative history and debate concerning the 1980 amendments
to the CZMA indicate, however, that at least some members of
Congress intended that federal funding for state coastal programs
be 1imited to the development and initial implementation stages.
Even without specific action by Congress to limit CZMA grants,
the Reagan administration has drastically cut allocations for the
federal coastal management office and state programs. Most
states cannot afford to internalize the costs of supporting the
programs they have created in their cooperative effort with the
federal government. A coastal regulatory framework without the
funds or personnel to implement it would waste a decade of effort
to improve the quality of the nation”s coasts,

* % * %

There is little doubt that Florida is in a unique situation
with regard to coastal management, When Florida was admitted to
the union, wetlands constituted nearly two-thirds of the state.
Even today, there is very little of the state that could not
arguably be characterized as "coastal zone.” Florida also has a
strong economic dependence on the recreational use of its 1200-



‘mile coastline, More than 75 per cent of Florida“s population is
now located 1n the coastal counties, and projections indicate
that 82 per cent of the population growth between 1980 and 1990
will be in the coastal area.

) The law of Florida”s coast has been closely tied to the
development policy of the state, Historically, Florida“”s policy
promoted draining and filling coastal and interior wetlands to
encourage agriculture and economic development. Today, however,
the {mportance of those areas to water management and storm
protection, to commercial and recreational fisheries, and as
wildiife habitat is well appreciated and reflected in Florida
law. Although Florida has always attempted to attract tourists
and residents to its beautiful beaches, there is a growing
realization that, unless future growth is better managed, the
beaches may be lost, Of greater importance is the possibility of
loss of human lives if the natural protection of dunes, wetlands,
and barrier islands is destroyed or if development proceeds
without consideration of coastal storm hazards or provision for
emergency evacuation of coastal inhabitants.

This bock presents the development of Florida”s coastal law,
Because this area of the law 1s dynamic aund reflects evolving
state policies, materials from federal law and other states are
included for comparison and amalysis of alternutive approaches to
management isssues.

Part One provides an introduction to the coast and coastal
management, The initial sslections explain the nature of coastal
ecosystems and the scope and intensity of coastal uses, TFurther
readings discuss the past and future of coastal management and
Florida”s special management issues,

Part Two traces the development of private and public rights
in the coastal areas and wetlands. Historicaliy, the common law
is the source of individual rights in navigable waters and the
shoreline and ris been the basis for much of the regulation of
these areas. Tihils section presents the evolution and
interpretation of Florlda and federal common law of the coast and
contrasts Florida law with that of other states.

Part Three examines the legal regulatory framework of
coastal management, Intergovernmental relations are, perhaps,
the key to effective coastal management. The fragmented
management of the coast, with little or no coordinated planning
among agenciles or levels of government, is often a more
significant problem than lack of management, Florida“s
management strategy of integrating applicable law and
coordinating agency action provides a case study in
intergovernmental relations.

£



PART ONE. THE COAST: AN INTRODUCTION

Section 1. COASTAL ECOSYSTEMS AND IMPACT OF COASTAL DEVELOPMENT

Because public understapding of coastal issues and the
purposes of the Coastal Zone Management Act was an important step
toward development of state coastal programs the federal Office
of Coastal Zone Management commissioned the Natural Resources
Defense Council to prepare an educaticnal and informational
booklet, The publication was intended to increase public
awareness of the problems of the coastal zone, explain the
federal coastal legislation, and serve as a primer for
development of state coastal management plans. The following
excerpt provides an excellent introduction to coastal ecosystems
and the impact of coastal uses,

Department of Commerce, Who”s Minding the Shore? A Citizens”
Guide to Coastal Zone Management 21-32 (1976).

COASTAL ECOSYSTEMS
Principles of Ecosystem Management

A coastal ecosystem is a geographical unit comprised of all
of the various forms of life and their physical environments in
the c¢oastal waters and adjacent shoreland -- each component
interacting with the others. It includes the coastal water basin
or basins and the coastal watershed or drainage basin adjacent to
coastal waters.

It 1s a basic principle of ecology that the forms of 1life
and physical components in an ecosystem are interdependent; what
happens to cone affects the others, For example, a decline in the
number of fish in an estuary will force the birds that feed on
them to move elsewhere, The coastal management program must
recognize this interdependence and strive to preserve the natural
balance. Otherwise, important resources {(which have tremendous
economic value) will be lost.

Certain physical processes are extremely important to
coastal ecosystems, If one of them is altered, a chain reaction
can occur that will disrupt all the species living there. The
pattern of water circulation within the basin, together with the
volume, pattern, and seasonal rate of fresh water flowing iato
the sea, are key factors. Also, in coastal waters, the presence
of nutrients, the penetration of sunlight, and the temperature of
the water are important factors.

The natural circulation of water serves to disperse and
dilute pollutants, transport nutrlents, and maintain the level of
salt concentration in the water to which various species have
adjusted. Tides, wind, and rainfall all affect the circulation,
but are beyond the control of the management program.



Human activity can disrupt the circulation pattera. For
example, if a highway is constructed on a solid causeway in a
wetland area, the flow of water between the inland marsh and
other coastal waters will be cut off, aund the inland side can
become a stagnant breeding ground for mosquitos while the other

coastal waters lose thelr main source of nutrients, Plant life
may decline, and the fish and birds that depend on the plants may
dwindle. What was an attractive, productive resource would

become an unproductive nuisance.
Any change in fresh water run-off directly affects
circulation. Accordingly, human activities which invelve short-

cutting the natural dralnage pattern -- such as dredging, digging
channels, flood control projects, paving, or the removal of
vegetation -~ will disrupt circulation. After a rain, 1f fresh

water run-off travels, via a canal, for example, into coastal
waters too rapidly and is undiluted, the sudden drop in the salt
concentration iIn the water can kill shellfish and other tvpes of
coastal life. Water quality will also be adversely affected, as
the pollutants and sediment loads are not absorbed or otherwise
filtered. Flood control projects, such as levees that keep river
waters from spreading into natural flood plains, can also speed
run-off and damage coastal environments.

Nutrients are another basic element of every coastal
ecosystem, Substances 1like nitrogen, phosphates, sulfates,
carbonates, caleium, sodium, and potassium aid the growth of
marine plants and other coastal species. Yormally, these are
supplied by decayed plant matter and minerals washed down streams

into coastal waters., If the inflow of streams is altered, the
nutrient level can decline and entire ecosystems can be iniured.
It 1is also possible to have an excess of nutrients. In

particular, an excess of nitrogen, contained in sewage and
fertilizers, can stimulate too much plant growth in coastal
waters. Aquatic plants like aigae flourish, and a process called
eutrophication soc . occurs. Thick growths of algae cut off light
to other water plants; as the algae and other plants die, they
sink to the bottem where microorganisms decompose them into a
layer of silt. The decomposition process requires large amounts
of oxygen which the microorganisms draw out of the water, The
level of dissolved oxygen soon drops below the level required by
fish and other types of aquatic life, and the waters can become
dead and stagnant.

Sunlight is another essential factor in the operation of the
ecosys tem. Through photosynthesis, plants capture and store
solar energy. Activities such as dredging stir up silt and
Increase the turbidity of the waters, The decline in light
penetration results in a decline in plant growth,

Temperature is also a factor in maintaining an ecosystem. A
reduction In water circulation can raise or lower the water

temperature, depending on the season, The discharge of heated
water from power plants and industries raises the water
temperature. Some species of «coastal 1life are extremaly

sensitive to temperature changes.



Temperatures greater than 90 degrees F will deplete the
populations of most key estuarine animals. Subtropical and
tropical waters approach this level during the summer, and even
slight additions of heat from man-made sources may push the
temperature past the tolerance of marine 1ife, Changes 1in
temperature may also affect aquatic life in other ways, For
example, salmon will not spawn if water temperatures are over 55
degrees F.

Vital Natural Areas

A state”s coastal zone management program must take Into
account the physical processes at work in coastal ecosystems to
ensure that they are not disrupted. When a state designates
geographic areas of particular concern as part of its program, it
may identify prime recreational and development areas, but 1t
should alse include critical or vital natural areas and ensure
that they are adequately protected, These areas iInclude
estuaries, wetlands, sand beaches and dunes, coral reefs,
shellfish beds, drainage ways, kelp and sea grass beds, tidal
flats, barrier islands, and the breeding, nursery, wintering, and
migratory areas of wildlife. Below we discuss the functions
performed by certain of these vital areas.

Estuaries. One of the most important areas in the coastal
zone 1is the estuary —- defined in the Act as "that part of a
river or stream or other body of water having unimpaired
connection with the open sea, where the sea water is measurably

diluted with fresh water derived from land dralnage,” Basically,
estuaries are the waters at the mouths of coastal streams and
rivers.

Estuarine environments are rich because of the abundant
mineral and corganic nutrients contributed by both the cecastal sea
waters and fresh water run-off. This richness is alded by tidal
and wind mixing that brings nutrients to estvarine habitats.
These processes combine with the shallow, sun-bathed nature of
the waters and reduced tidal and wave stress to provide ideal
conditions for growth of marine plants and animals. The young of
many species of fish develop in these waters.

For many of the same reasons that estuaries are preductive,
they are also vulnerable:; because they already have a high level
of natural nutrients, they are vulnerable to excess nutrients and
the associated problem of euthrophication; because of their
shallowness and semiconfined character, pollutants can be trapped
in their waters, Indeed, almost 75 percent of the nation”s
estuaries have already been damaged by dredging or pollution.

Wetlands. Wetlands may be generally defined as those areas
between the mean low tlde mark and the yearly high storm mark.
Because upper wetlands are occaslonally flooded, they are
naturally vegetated with wet-soil, salt-tolerant plants. They
usually take the form of grass meadows or marshes, Lower
wetlands -- found in areas between the mean low and high tide
marks =-- are similar in character. Salt marshes and mangrove
forests are examples.



These areas serve many critical functions: they cleanse
runoff; they regulate the flow of run-off and silt; they reduce
flooding and maintain the navigability of waterways; they take up
and store basic nutrients; and they provide essential food and
shelter for coastal fish and wildlife. The vitality of these
areas depends upon the quantity and quality of the fresh water
flowing inte thenm, To function optimally, they must not be
overloaded with contaminants, nor have their drainage patterns
disrupted by dredging or development,

Sandy Beaches and Dune Systems. These constitute a buffer
between the open ocean and the shorelands. The drifting waves of
sand, anchored in place only by a fragile plant community of
rapid-growing grasses, protect inland areas from storms and
provide a source of sand to replace that lost in erosion, Dunes
are 1important because they are able to shift and thereby absorb
storm waves. Construction on beaches or dunes interferes with
and often destroys the delicate pattern that maintains the dune
system. It destroys the grasses and allows winds to blow dune
sands away, or it interrupts currents that bring more sand. The
inevitable result is erosion, flooding, and destruction. Dunes
should not be altered in any way, They should be designated for
complete preservation.

Barrier TIslands. Similar considerations apply to barrier

islands such as those off the Atlantic and Gulf «sasts. These
islands serve as important buffers against the open ocean,
providing the shoreland™s frontal defense against storms. They
also have 1Important tidelands on their inland side. The

preservation of ©barrier 1slands depends on protection of their
dune systems,

L ]
LAND AND WATER USES IN THE COASTAL ZONE

The coastal ranagement programs must resolve the often
competing demands placed on coastal resources by a wide variety
of uses, activities, and developments. This chapter will discuss
some of the most common uses of the coastal zone and identifvy the
ecological and other considerations that citizens should urge
their states to take into account in setting priorities of uses
and establishing controls on coastal development. A  more
extensive discussion of these can be found in John Clark”s book,
Coastal Ecosystems.

Recreation. Recreation is the most direct use that most of
us make of the coastal zone, The average time spent per capita
in recreation on the coast is 10 days per year. Much of this
time is spent vacatloning on the sandy beaches of Florida or
southern California, or the coastzl headlands of Oregon, as
examples. Sport fishing, ancther major form of coastal
recreation, attracts over 9.5 million salt water anglers
annually, and amounts to a billion-dollar-a-vear business.
Hunting, surfing, boating, skindiving, and nature studies are
other popular cecastal activities,




But the alarming fact Is that while the demand for public
recreation has been increasing, the opportunities have been
declining. Only two per cent of the coastline is now availlable
for public recreatlon, and many of the finest and most accessible
areas are rapidly being walled off by private development.
Recreational uses should be a high priority of concern in the

planning process. States should be urged to consider the

acqulsition of property, developer exactions, and other
~ techniques for protecting and enhancing public recreational
: opportunities.

At the same time, management programs should recognize that
excessive recreational use may damage cartain fragile coastal
resources. The organisms in tidepools may be depleted by
collectors, or fish and wildlife populations may suffer from
excessive fishing and hunting. Marshes and dunes may be damaged
by too much foot traffic. The management porgram should tailor
recreational use to the carrying capacity of the area.

Finally, certain types of recreational uses may unduly limit
the variety of recreational experiences or the people who can
enjoy them. Large-scale beach front hotel or condomimium
developments may limit access to a privileged few in an area
which should be available to all and for a variety of uses,

Agriculture. Many coastal regions are prime agricultural
areas. This 1s due in part to the fact that rivers and streams
have 1left rich soll deposits along their deltas. In addition,
along the Pacific coast, the climate is particularly well suited

for certain crops such as artichokes. However, due to
competition from subdivisions, industry and other uses,
substantial amounts of agricultural land have been lost. This

acreage is not replaceable, and the coastal programs should take
care to conserve it,

Besides being an important economic use, agriculture, {if
properly controlled, is a desirable use of the coastal zcne from
an environmental perspective. It preserves open space and does
not present the danger of property damage and loss of 1life from
flooding that more intensive types of development do.

Uncontrolled agricultural use can have serious adverse
affects on the coastal zone, however. Run-off can contaminate
coastal waters. Indeed, crop lands account for almost two
billion tons of the sediment washed into public waters each vyear,
four times as much as the next major sourse. Farm run-off also
frequently contains pesticides, fertilizers, and animal wastes,
causing eutrophication and pollution.

To prevent damage to coastal ecosystems, shoreline farms --

~should not alter the natural drainage systen that cleans
run-off of contaminants;

—should contain buffer areas to allow natural treatment of
run-off;

-should use short-lived biodegradable pesticides instead of
"hard” chemicals like heptachlor and chlordane;



-should wuse methods of cultivation that minimize erosion;
and

~should collect and treat large concentrations of animal
wastes.

Commercial Fisheries. Commercial fishing is a biliion-
dollar-a-year Dbusiness. The harvesting, processing, and
marketing of coastal fish 3is a major economic activity,
particularly in certain regions of the country. The shrimp
industry 1is a major component of the coastal economies of the
South Atlantic and Gulf states; oysters and clams are important
to the Chesapeake Bay regiong and salmon is of critical
importance to the Pacific Coast. The harvest of menhaden, a fish
used extensively for animal feed and Industrial purposes, has
made major contributions to the Chesapeake Bay, Atlantic, and
Gulf reglons. All of these fish species are in some way linked
to coastal waters.

Disruption of the natural ecosystems by the £illing of
wetlands or pollution of coastal waters can directly threaten
fisheries. For example, clams and oysters feed by filtering
water through their bodies. Bacteria, pesticides, and toxic
metals present In coastal waters are trapped and concentrated in
their tissues; and people or animals who eat them can be exposed
to dangerous concentrations of harmful substances. Because of
pollution, millions of acres of estuarine shellfish beds have
been c¢losed to harvesting. If management programs adequately
control pollution discharges, protect vital areas like breeding
and nursery grounds, and prevent over-fishing, this acreage can
be returned to production, and many species now dwindling in
numbers can rebound to thelr former abundance.

Shipping. A4lways a major use of the coastal zone because of
the location of ports and vessel traffic through coastal waters,
shipping today is experiencing several transformations that have
major implicaticns for coastal areas. Foreign and domestic
shipping moves well over a billion tons of material a year.

An increasing share of this tonnage 1is petroleum. Dil
spills, which appear to be an inevitable by-product of petroleum
transport, have major deleterious effects on coastal ecosystems.
In addition to their direct toxic effects on birds and fish, they
can disrupt physiological and reproduction processes in a variety
of species. At present, there are no adequate means to prevent,
police, or clean up oll spills. Nonetheless, management programs
should strive to reduce spills and their impacts to a minimum.

An associated trend in the shipping industry is the
increased size of tankers. Their average size is expected to
double Dbetween 1970 and 1980; at the same time, their maximum
draft will increase from 70 to 100 feet. Few ports will be able
to handle supertankers unless harbors are dredged. Dredging
channels and filling wetlands with the spoils have already caused
significant damage to estuaries. Between 1950 and 1969, over
500,000 acres of estuarine hablitat were lost through dredging and
filling. According to Clark, "dredging activity is the greatest
single threat to coastal waters.”
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Dredge and fi11l activitles can create short- and long-term
changes 1n circulation and salinity by altering water flows.
Sediments from the operations add to turbidity. Dredging can
also stir up deposits of pollutants from the bottom and decrease
the oxygen in coastal waters. In additiom, plant and animal life
such as shellfish are directly destroyed by dredging and spoil
disposal operations.

Te avold destruction of ecritical habitat, navigation
channels through coastal waters should be located so as to avoid
vital areas —- wetlands, shellfish beds, grass beds, etc. The
channels should also be dredged no deeper than 1s necessary for
safe passage of ships. Dredged spoll should not be disposed of
in areas of environmental concern. Rather, the spoil should be
hauled inland or to an ocean site far from inlets and wvital

areas.

Another trend in wa ter-borne commerce is toward
"containerization” —— where cargo 1is shipped together in
enormous crates rather than by individual item. Unlike

super tankers, containerization has comparatively little impact on
existing depths of channels and docking areas., The major impacts
are likely to be felt onshore over a wide area, iuncluding the
Great Lakes region, through an increased demand for expanded
shoreline storage and handling areas. Expansion should be
directed away from critical environmental areas. The filling of
wetlands for such purposes should be particularly discouraged.
To the greatest extent possible, the c¢reation of impervious
surfaces, in the construction of storage areas, should be 1limited
and the natural drainage maintained.

Industial Use. Fifty percent of the manufacturing
facilities 1in the United States are located in the coastal zone.
Some industries are sited on waterfronts of necessity, because of
a need for access to water transportation or cooling water.
Most, however, do not require waterfront locations, They are
there because of the low cost of coastal lowlands, easy access to
markets, or the inexpensive site for waste disposal afforded by
coastal waters. Wetlands are frequently filled to provide
waterside locations for industry, thus cutting into estuarine and
coastal productivity. In addition, the continued siting of
industry in the coastal zone results in impacts from extensive
secondary development, the generation of pollution, and waste
water and heat.

The pollutants and waste water from industry frequently
endanger aquatic organisms and water quality. Tha threat varles

from industry to 1industry. For example, the pollutants
associated with paper and allied industries include nitrogen,
phosphorous, oil, grease, and other chemical effluents,

Petroleum refining results in the significant discharge of
phosphorus, heated water, heavy metals, cyanide, sulfides, oil,
and grease.

The effects of these pollutants can be curbed by the
application of effluent control technology. The Federal Water
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Pollution Control Act Amendments of 1972, which are to be
implemented in each state management program, set as a national
goal the elimination of all industrial discharges by 1985.
Management programs should contals standards to meet the strict
requirements of that Act.

In addition, =211 new industrial development should be
directed away from wvital natural areas or other areas of
environmental concern on the coast. Industries which are not
"coastal-dependent” should be required to site their facilities
inland.

Mining. Extractive 1industries mine an array of ©occean
resources, including cil, natural gas, phosphate, sand, metals,
aud biological resources, such as oyster shell, Many of these
activities take place within shallow coastal waters; others
operate iIn deeper waters on the outer continental shelf.
Qffshore petroleum and natural gas production has the greatest
impact on the coastal zone among these activities. This topic iIs
discussed in the next chapter. :

Of the other extractive operatlons, the most significant are
sand and shell dredging, salt evaporation, and phosphate strip
mining, all of which take place in shallow, nearshore waters.
About 100 million tons of sand and gravel, 10 percent of the
national total, are mined annually from submerged coastal beds.
Oyster shell, wused for cement, poultry grit, and other products,
is one of the principal minerals mined in estuaries. Its
production from beds in San Francisco Bay and along the South
Atlantic and Gulf coasts is valued at $50 million amnually.
Close to $400 million worth of chemicals or chemically-related
materials such as salt or magnesium compounds are processed from
sea water each year. Significant quantities of phosphate are
mined for fertilizer.

The problems produced in the coastal zone by these latter
industries vary, Removal of sand, gravel, aad shells from
coastal waters damages valuable spawning, nursery and feeding
sites for fish, Increases turbidity and destroys essential hottom
life, Shoreline mining can undercut beaches and cause erosion.
Some extraction facilities discharge brines contalining
concentrations of copper, =zine, and other materials harmful to
aquatic life.

Because of these problems, other sources for minerals should
be explored before miniang takes place in the coastal =zone, Tt
should be prohibited in particularly sensitive or fragile areas.
Where mining occurs, it should be carefully regulated. The
preferred course would be to require reclamation of mining areas
and to set standards to control discharges and spoils disposal.

Power Plants. Coastal sites are often chosen for power
plants because marshland prices are low, water for cooling 1is
abundant, and no large population centers are nearby. However,
during both their construction and operation phases, these
facilities pose significant problems for coastal ecosystems,
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Construction of the plant Itself may destroy Important estuarine
habitat and generate run-off and sedimentation in adjolning
waters,

Graver problems, however, are associated with open cooling
systems. Plants fitted with this type of system draw water
through the plant and discharge 1t 10 degrees to 34 degrees F
hotter than i1t was when it came in. The thermal discharge can
disrupt an ecosystem for a distance of 35 miles. Grass beds may
be damaged, and the behavior patterns of those marine specles
that are keyed to specific temperature levels can be disrupted,
In addition, the dredging necessary for the Iintake and discharge
pipelines increases turbidity and produces the other
environmental impacts associated with channel dredging or mining
in coastal waters.

The greatest problem from [an] open cooling system is the
impingement and entrainment of fish. Multitudes of aquatic forms
are drawn in with the cooling water and either killed against the
screens that protect the inmtake pump (impingement), or, for those
organisms too small to be screened out, exposed to extremes of
heat, turbulence, and abrasion on passage through the plant
(entrainment). Up to 30 percent or more of an annual broed of
estuarine~spawning fish can be killed by the operation of a 1,000
megawatt plant located in a semi-enclosed ecosystem or breeding
area, like the Indian Pelint plant on the Hudson River. A million
fish are killed on the screens of this plant each winter.

To prevent serlous damage to coastal ecosystems, the
following considerations should be applied to power plant sitings:

-Plants should not be located in vital natural areas of the
coast;

-Closed cooling systems which recycle water through a
cooling tower or spray canal should be required, particularly for
all plants sited on estuaries; and

-Safeguards should be employed in the design and location of
any open cycle cooling system already In existence to minimize
their impacts on coastal species.

The uses and developments discussed above and in the next
chapter do not constitute an exhaustive list, Citizens should
work to ensure that coastal zone management programs are based
upon a thorough evaluation of every use which deserves protection
or is likely to have a significant impact on the coastal zone.
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OFFSHORE QOIL AND SUBURBAN SPRAWL

While the emphasis given to any particular issue will wvary
greatly from state to state, two broad topics in particular will
require comprehensive, thorough treatment in almost every state”s
coastal zone management program ~- industrial and energy
developments and suburban sprawl.

A complete analysis of these issues is beyond the scope of
this handbook. Energy and industrial developments will have a
tendency to be located in the coastal zone, because of required
access to water transport, or for cooling water. To exemplify
the potential impacts from these kinds of developments, we have
chosen the offshore oil drilling program on the Outer Continental
Shelf. This program will have a broad range of impacts in the
coastal zone, many of which are typical of industrial and energy
development activities.

& ok %

The “"energy crisis” has also greatly increased pressures for
deepwater ports in the coastal =zone to handle supertankers
transporting imported oil and for nuclear and fossil fuel
electric power plants on the coast, among other things.
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In a similar vein, the causes and potential solutions of
suburban sprawl are too complex to be dealt with extensively in
this handbook. We discuss only the immediate ocutcropping of the
problem in proposals for new subdivisions and the build-out of
existing lots. One cannot ignore, however, the impetus to such
development c¢reated by the deterioration of inner cities, the
construction of highways and other public facilities, energy
developments, and our tax laws. In many instances, the changes
required may be too far-reaching to be dealt with handily in the
management program, but the recognition of the magnitude of the
problem should begin there.

Coastal Tmpacts ¢ Offshore 0il Drilling

In 1974, the President proposed that an additional 10
million acres per year of the Outer Continental Shelf be leased
to oil companies for the discovery and production of oil. Under
this accelerated leasing program, the United States Department of
the Interior plans to lease vast tracts, not only in regions
where offshore oil production already exists, but alse in so-
called "frontier" areas off the Atlantic and Alaskan coasts.

Many coastal states have urged the federal govermment to
defer these lease sales until the states have an copportunity to
consider and plan for the impact of offshore oil production in
their coastal zone programs, Neverthaless, the leasing program
is proceeding. Congress has authorized 33,000,000 for fiscal
years 1975 and 1976 In addition to that provided in the original
27ZMA, to be used specifically for planning for the impacts
resul ting from the leasing program.

Whatever happens on these fronts, it is clear that the
impact of offshore oil developments should be a prime concern of
the coastal zone planning in all affected states, Moreover, the



impacts of the (CS program will cross state boundaries --
particularly in the Atlantic states -~ and the states must
jointly plan for the areas which may be significantly affected by
the program.

The 1impacts from OCS development are both environmental and
soclo-economic. 011 pollution 1s, of course, a major 1issue
raised by offshore o0i1l drilling. Massive oi1l spills are clearly
the most dramatic incidents associated with offshore drilling in
the public mind. But little noticed leaks from pipelines and
platforms are meore constant and may have a more devastating
effect on the marine environment in the coastal zone. Therefore,
some contamination of coastal waters appears Inevitable -- even
if no large spills occur,

Too little is known about the effect of o0ll contamination on
aquatic 1life. It wvaries with the marine enviromment and the
species affected. Shellfish have been repeatedly proven teo be
the most susceptible of marine organisms to cil contamination,
In coastal areas which support substantial commercial and sport
fisheries, particular attention should be devoted to the
potential impact of oil contamination, and efforts should be made
to prevent leasing of tracts if fisheries would be unduly
threa tened.

Transporting the oil to shore requires facilities which also
impact the environment. Pipelines are one of the propesed means
to bring oil and gas onshore from the offshore rigs. The
construction of pipelines disrupts the habitat of ocean bottom
organisms. If pipelines are laid across wetlands, they may
disturb grass flats and marshes and disrupt water circulation
patterns. In addition, their presence may Impair the
desirability of heavily used recreation beaches or residential
areas. The management program should contain specific
recommendations concerning the routing of pipelines and the
siting of pipeline terminals and their construction, malntenance,
and design in order to mitigate environmental damage.

Additional tanker terminals may be required in conjuncticn
with 1increased offshore drilling in order to transport crude oil
from areas not served by pipelines. 1In addition to the impact of
the terminal itself, channels may have to be dredged to
accommodate the tankers. This activity has a significant adverse
impact on the fisheries and benthic organisms of estuaries,
Dredging also requires substantial spoil disposal sites. A
state”s management program should identify areas which would
suffer the least impact from dredging and from the siting of
tanker terminals, The subsequent program should contain the
necessary teeth to restrict tanker terminals to the identified
locations.

Jitizens should urge that their states develop policies
which require that oil companies and all energy and industrial
developers employ the best available technologies and
construction and operational practices -—- to the extent the state
has authority over the matter. Concrete platforms, 3 new
technique, are one example of developing technology. They must
be fabricated in sites of deep water with accompanying onshore
acreage. If the water at the fabrication site is not mnaturally
quite deep, a large amount of dredging will occur. TIn additien,
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if platforms are constructed of concrete {ax opposed to steel),
as much as 100,000 tons of sand and gravel say be required for
one platform; and in turn, large surface aining operstions may be
necessary to obtain the necessary sand aed gravel. [f this 1is
planned, companies should be required to undertake accompanying
reclamation programs.

0f equal or perhaps greater significance are the onshore
growth and development which will result frecm the 0CS leasing

program. In rural areas, 1in particular, the growth may be
epormous and may severely strain services and facilities which
are not prepared for {t. A substantial werk force may be

required for the construction and operation of the necessary
facilities, 1Including the drilling rigs, tank farms, harbors,
pipelines, and supply bases. Additional development and
population growth will occur in order to provide food, housing,
transportation, and entertalnment for thls work force.
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It 4is appareat that in many areas, development associated
with offshore drilling will be of such a size as to require
regional or statewide supervision, since the Llocal planning
bodies will often have difficulty In supervising and processing
development applications. :

E S
To conclude, O0CS development is one example of industrial
development located in the coastal =zone. The coastal zone

management programs must evaluate the potential impacts from
these developments, and include procedures to mitigate the
impacts resulting from the industrial facilities themsslives, as
well as the secondarv impacts of those facilities.

Residential Subdivisions In the Coastal Zone

inlike offshore oil production, residential development is
not water-dependent. It may frequently be enhanced by a coastal
location, at least in the short term. Coastal subdivisions offer
natural amenitles, recreaticnal opportunities, and access to
urban centers. But the adverse impact of such development along
the coast often outweighs its beneflits in the long term.

The pressure for residential develooment 1is particularly
acute in the coastal zone. Over half of the population lives
within fifty miles of the coast, and the growth rate in coastal
areas 1s three times the national average, Citizens should,
therefore, be aware of the problems that uncontrolled subdivision
development can pose, and they should make sure that their
state”s management program addresses these problems.

At a tlme when energy consumption and the costs of
government are leading popular concerns, the traditional
subdivision makes a poor showing. A federal =tudy reveals that
the total 1investment costs, borne ultimately by occupants and
taxpayers, are 44 percent less for a high-density planned
comnunity than for low deansity sprawl. Sprawling subdivisions
impose higher municipal costs for roads and utility services, and
they consume more energv for heating and tramsportation -- up to
44 percent more than high-density developments.

In turn, coastal subdivisions may induce additional
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development. Stores move 1In teo be close to their customers,
Roads get widened, extra utility services are provided, and
further development becomes easier. Once the momentum for
suburbanization has begun, it is difficult to stop.

Coastal vresidential development creates other problems as
well, It may obstruct scenic vistas or wall off access to
publicly-owned beaches. Heavy wuse of local roads by coastal
residents ecan also jam traffic and make it more difficult for
non-residents to enjoy the coastal environment.

The grading, paving, and removal of vegetation that
accompany development are in themselves cause for concern. They
may decrease the capacity of the land to absorb rain water. The
result may be faster and larger run-off, increased sedimentation
and turbidity, and higher flood peaks in streams; erosion along
stream channels and on bluffs; and a lowering of the ground water
table, Sedimentation can choke stream beds and estuaries and may
contain toxic chemicals, Construction of housing and the
facilities that accompany it, such as roads, bridges, piers, and
jetties, can have adverse effects on dunes and beaches by
increasing or exacerbating beach and shore erosion. They can
also displace wildlife and destroy important breeding areas of
fish and waterfowl.

If subdivisions are sited 1in rural coastal areas -
particularly “second-home"” developments -~ the provisfion of
adequate sewage disposal and water supplies may prove difficult.
Septic tank systems, for example, have a limited life expectancy,
even if installed under optimal circumstances and regularly
maintained, Often neither condition {is met, and there are
dangers of wastes being leached through the soil, contaminating
ground water or coastal waters, In addition, 1f a coastal
subdivision uses individual wells for its water supply, it may
overdraw the supply of ground water and draw salt water into the
underground aquifer or change local stream flow to the detriment
of fish and vegetation.
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Although many states today have some type of law that
attempts to regulate subdivisions, too often these statutory
schemes have provided inadequate safeguards against the abuses of

poor development, Concepts such as planned unit development,
clustered housing, development rights transfer, phased
development, developer exactions, and other innovative

improvements 1in subdivision regulations should be considered sas
devices to reduce the costs and impact of residential sprawl in
the coastal zone.

In addition, local planning officials often lack access to
the sophisticated techniques and larger perspective necessary to
assess properly the potential impacts of a larse subdivision
project,

F

[Sltates should not overlook the problems which may be
creatad by subdivisions that already have been approved under
pre-existing law and are partially developed, In these
instances, the developer may have already spent substantial sums
for roads and infrastructure, and individual lot purchasers may
intead ¢to construct homes in the near future, Halting such

17



development is a harsh step. But if the project 1s particularly
ill-conceived, the problems should be dealt with now rather than
allowing unnecessary environmental damage to occur. TIa this way
lot owners will also be spared unnecessary future costs that may
be required to remedy the prohblems.

In a partially developed project, 1t may be possible to
force the developer to resubdivide the lots i1t still holds in a
less damaging manner. The development might, for example, be
clustered with some land left open for scenic vistas and public
access to beaches, An alternative approach 1in particularly
egregious situations would be for the state to acquire the
undeveloped property, replan the area, and retain or sell the
property as replanned.

Finally, states must come to grips with the so-called
problem of "incrementalism." It often happens that a local 1l=nd
use agency will be presented with a proposal from a small land
holder to develop his or her property into a higher intensity use
or subdivide it into three or four parcels. Subdivision statutes
typically exempt such devalopments, and thev are often approved
because the problems which they create mav be minimal when
considered individually,

At the next agency meeting, the neighbors are there with
proposals to do the sama thing with their properties. Since the
local officials are understandably reluctant to deny similarly
situated owners equal rights to develop, the neighbors” projects
are approved, and then their neighbors” projects. And so onq,
until an entire area has been "urbanized” by increments, while no
one ever tock an overall look at the desirability of the change.
The resulting development may be a hodgepodge of problems --
inadequate roads, sewage problems, a shortage of schools and
other facilities,

The problem of incrementalism arises in urban areas as well
as in rural areas. In Redondo Beach, California, for example,
the state”s coastal commission routinely approved numerous multi-

story buildings omne at a time. When confronted with a later
aerial photograph of the area, the chairperson of the commission
exclaimed: "We suddenly realized that we were planning another

Miami Beach."

If properly prepared, the state’s coastal zone orogsranm

should anticipate the effects of build-out in areas whara
development pressures may be more intense, and Impose
restrictions accordingly, The program could impose restrictions
on the density of development in rural cor largelv undeveloped
areas and encourage high-density development 4n appropriate
areas, :
If this task cannot be completed 1a the time allottred for
initial ceastal planning, then environmental impact reports cculi
provide a means for judzing the cumulative effects of developmant
in the context of particular devaiopment proposals. Regulations
governing the preparation of federal and most state {rzact
reports require that the cumulative effects of a series of lizely
developments be carefully considered. If a state adoptad a
similar requirement for developmnents in the coastzl :zonse,
decision-makers could be more far-sightad in their review of
these developments,
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Section 2, FEDERAL COASTAL ZONE MANAGEMENT

S
The Coastal Zone Management Act of 1972, S. Rep. No. 753, 92d !
Cong., 2d Sess. 1488, reprinted in 1972 U.S. Code Cong. & Ad. j
News 4776-81. -

Purpose

[The Coastal Zone Management Act] has as its main purpose
the encouragement and assistance of States in preparing and
implementing management programs to preserve, protect, develop
‘and whenever possible restore the resources of the coastal zone
of the United States. The bill authorizes Federal grants-in-aid
to coastal states to develop coastal zone management programs,
Additionally, it authorizes grants to help coastal states
implement these management programs once approved, and States
would be aided in the acquisition and operation of estuarine
sanctuaries. Through the system of providing grants—in-aid, the
States are provided financial incentives to undertake the
responsibility for setting up management programs in the coastal
zone, There 1is no attempt to diminish state authority through
federal preemption., The intent of this legislation is to enhance
state authority by encouraging and assisting the states to assume
planning and regulatory powers over thelr coastal zones.

Need for New Leglislation

The United States is currently experiencing in 1ts coastal
zones a phenomenon prevalent in most coastal nations In the
world., This phenomenon is well expressed in the recent report,
“"Man in the Living Environment”:

About 70% of the earth”s population lives within
an easy day’s travel of the coast, and many of the rest
live on the lower reaches of rivers which empty into

estuaries, Furthermore, coastal populations are
increasing more rapidly than those of the continental
interiors, .

5 *

* % % * * * k1 ¥

Settlement and Indestrialization of the
coastal zone has already led to extensive degradation-
of highly productive estuaries and marshlands. For
example, in the period 1922-1354 over one~quarter of
the salt marshes in the U.S.A. were destroyed by
filling, diking, draining or by constructing walls
along the seaward marsh edge. In the following 10
years a further 10% of the remaining salt marsh between
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Maine and Delaware was destroyed. On the west coast
of the U.S.A. the rate of destruction 1is almost
certainly much greater, for the marsh areas and the
estuaries are much smaller, ("Man in the Living
Environment", Report of the Workshop in Global
Ecological Problems, The Institute of Ecology, 1971, at
p. 244).

The problems of the coastal zone are characterized by
burgeoning populations congregating in ever larger urban systems,
creating growing demands for commercial, residential,
recreational, and other development, often at the expense of
natural values that include some of the most productive areas
found anywhere on earth. Already 537 of the population of the
United States, some 106,000,000 people, lives within those cities
and counties within 50 miles of the coasts of the Atlantiec and
Pacific Oceans, the Gulf of Mexico, and the Great Lakes. Some
estimates project that by the year 2,000, 80% of our population
may live in the same area, perhaps 225,000,000 people.

The space available for that increased population will not
change significantly in the next thirty years. The demand for
that limited space will increase dramatically. But here are only
88,600 miles of shoreline on our Atlantic, Pacific and Arctic
coastlines, and another 11,000 milés of lakefront on the Great
Lakes, And with that population will come increased demand for
recreation, Over 30,000,000 people now turn to the coasts
annually for swimming; 40,000,000 are projected by 1976. Sport
fishing absorbs the interest of 11,000,000 people today in
coastal areas; 16,000,000 are estimated by 1976. Pleasure
boating today engages over 10,000,000; by 1975 this will be
14,000,000, By 1975 our park and recreation areas will be
visited by twice as many as they are today; and bv the vear 2000,
perhaps a tenfold increase.

Seventy pe.cent of the present United States commercial
fishing takes place in coastal waters. Coastal and estuarine
waters and marshlands provide the nutrients, nursing areas, and
spawning grounds fer two-thirds of the world”s entire fisheries
harvest, And these areas may be even more important for
aquaculture in the future, for they are among the most productive
regions of the world, Most estuarine areas equal or Jdouble the
production rates of the best upland agricultural areas: from 15-
30 times the productivity of the open oceans.

*o% %

[Rlecently the National Governor”s Conference adopted a
strong policy on coastal zone management, stating in part:

The coastal zons ©presents one of the Tost
perplexing envircumental management chalienges. The
thirty-one States which border on the oceans and the
Great Lakes contain seventy-five percent of our
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Nation”s population, The pressures of population and
economic development threaten to overwhelm the balanced
and best use of the iInvaluable and 1irreplaceable
coastal resources in natural, economic and aesthetic
terms.

To resclve these pressures....an administrative
and legal framework must be developed to promote
balance amoung coastal activities based on sclentific,
economic, and social considerations. This would entail
mediating the differences between conflicting uses and
overlapping political jurisdiction.

* * * * * * * * * *

The ultimate success of a coastal management
program will depend on the effective cooperation of
federal, state, regiomal, and local agencies¥*#**,
("Policy Positions of the National Governors”
Conference, September 1971, at p.34).

* %k %

The fact is that the waters and narrow strip of land within
the coastal zone is where the most critical demands, needs and
problems presently exist. These demands will grow even nmore
critical in the years ahead. There 1is an ever Increasing
commercial and recreational demand for utilization of wetlands,
beaches and other prime areas in the coastal zone. As a result
many of the biological organisms in the coastal zone are in
extreme danger. These crganisms are 1important, ot only
economically, but aesthetically, ecologically and scientifically
as well, Man“s utilization of the coastal zone may have a
profound impact on our future well being. The Vice-Chairman of
the National Advisory Committee on Oceans and Atmosphere, Dr.
William Hargis, has stated:

"The coastal zone is the “key” or gate to the
oceans, Effective management in the coastal zone
almost automatically assures control over quality of
ocean environment and quality of resources.” Dr,
Hargis, who is also Director of the Virginlia Institute
of Marine Sciences and chairman of the Coastal States
Organization of the Council of State Governments, made
that comment during hearings by the Committee on
Commerce (Coastal Zone Management, Serial No. 92-15 at
page 262).

The coastal zone also represents a sharp contrast with
general land utilization when viewed from a sccial aspect. Most
people in the United States either live near the coast or on the
coast and many of them are directly involved in this contest
between publie and private 1interests. Because of global
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transportation patterns and the availability of population, most
of our great commercial land industrial development 1{s taking
place 1in or near the coastal zone. Additionally, the coastal
zone 1s a politically complex area, involving 1local, state,
regional, national and intermational political interests,

At present, local governments do possess considerable
authority 1in the coastal =zone, However, fregquently thelr
jurisdiction does not extend far enough to deal fully and
effectively with the Iland and water problems of that zone,
Additlonally, there have been numerous examples of commercial
development within the coastal zone taking precedent over
protection of the land and waters In the coastal zone., There has
been an wunderstandable need to create revenues to provide
governmental services demanded by a growing population, thus
creating pressures for commercial, residential and other economic
development, Local government does have continulng authority and
responslibilicy in the coastal =zone. Local government needs
financial, planning, politlical, and other assistance to avert
damage to natural values in the ceastal zone. Whenever local
government has taken the initiative to prepare commercial plans
and programs whieh fulfill the requirements of the Federal and
coastal state zone management legislation, such local plans and
programs should be 2allowed to continue to function under the
state management program,

Until recently, local government has exercised most of the
States” power to regulate land and water uses. But in the last
few years a transition has been taking place, particularly as the
States and the people have more clearly recognized the need for
better management of the coastal zcne. There have been many
problems arising from the failure of the 3tate and 1local
governments to deal adequately with the pressures which call for
economic development within the coastal zone at the expense of
other values.

Some States have taken strong action. Hawall undertook the
first and most far reaching reform of land wuse regulation in
1961, placing statewide =zoning power in its State Land Use
Commission. The entire State is divided into four zones, urban,
rural, agricultural and conservation. County agenciss have
considerable authority to delineate allowable uses within the
boundaries of some zones subject to the general regulation of the
Commission. The Commission has no enforcement arm of its own.
Enforcement of wuse restrictions in all zones vemains with the
counties. Hawaii”s action however is predominatelv [sic] land
related and full consideration must be given to its surrounding
marine environment, Similar situations exist in other states
which have attempted to manage utilization of their land and
shore areas. The American Law Institute has estimated that at
least 90% of the current land use decisions being made by local
governments have no major effects on state or national interests,
Local governments should maintain control over a great wmaiority
of matters which are only of local concern. The range of
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problems that arise In the coastal zone, however, often calls for
wider jurisdictional range.

It is the intent of the Committee to recognlze the need for
expanding state participation in the control of land and water
use declsions In the coastal zone, However, the State |is
directed to draw on lccal, regiopal, state, federal and private
interests in the planning and management process, The States may
delegate to local governments, areawide agencies, or interstate
agencies some or all of the management responsibllities under
this Act. The Committee has adopted the States as the focal
point for developlng comprehensive plans and implementing
management programs for the coastal zone, It is believed that
the States do have the resources, administrative machinery
enforcement powers, and constitutional authority on which to
build a sound coastal zone management program. However, there
may be instances where a city or group of local municipallties,
or areawlde agencies of interstate agencies may contaln
sufficlent resources to be delegated this authority by the
coastal State with the approval of the Secretary.

Coastal zone management must be considered in terms of the
two distinct but related regimes of land and water. The law of
land use management is highly developed. But, as to economic
development and preservation of open space and other environment
and conservation interests, management of underwater lands and
their related waters is a much less developed area of law. But
it 1s onme in which the States have conslderable constituticnal
authority. The proposed Act provides methods by which the state
may comply with the provisions of this legislation, varying In
degrees of state involvement and control, The several coastal
States need assistance In assuming responsiblility for management
of the coastal zone, This bill i{s designed to provide just this
kind of assistance. The Committee hopes that the States will
move forthrightly to find a workable method for state, local,
regional, federal and public involvement in regulation of
nonfederal land and water use within the coastal zone, In light
of the competing demands and the urgent need to protect our
coastal zone, the existing institutional framework is too diffuse
in focus, neglected 1in importance and inadequate in the
regulatory authority mneeded to do the job. The key to more
effective use of the coastal zone In the future is introduction
of management systems permitting conscious and informed choices
among the various alternatives, The aim of this legislation 1isg
to assist in this very critical goal.

* F %
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The Coastal Zone Management Act like the National
Environmental Policy Act, the Clean Air Act and the Clean Water
Act was the product of the "envirommental decade,” beginniag in
the early 1960s. The following excerpt illustrates how recent
changes in governmental policy have affected the philosophy of
environmental regulation and may be endangering the effectiveness
and even the existence of coastal management programs.

Belsky, Book Review, 11 Coastal Zone Mgmt J, 249, 252-3 (1983)
(reviewing R.G. Hildreth & R.W. Jchnson, Ocean and Coastal Law
(1983)).

® %0k

Ontil recently, the environmental focus of ocean and coastal
laws and policies was a given. The burden of proof was on the
developer, the fisherman, the oil company, or the waste disposer
to demonstrate that the activity was safe and, to be specific,
not environmentally harmful,

This has now changed. Through a series of policy pronounce-
ments, litigation tactics, regulatory changes, and proposed
statutory amendments, the federal goverumant is attempting to
change this burden of proof. Activity is now to be permissible
unless it can be shown to be environmentally harmful. Moreover,
satisfying this burden of proof has been made more difficult,
Less money and other resources are being made available to answer
the scientific questions so the risk can be demonstrated ian any
cost—~benefit analysis.

Two other recent changes in federal poli:zy will also affect
the field of ocean and coastal law. The "new federalism” assumes
a continuing responsibility by govermment {or management anad
protection. However, those responsibilities are to ha
transferred from the federal bureaucracy to the state
bureaucracy....

With recent developments, however, there is some question
as to whether state programs will continue. Many states have
indicated that the proposed elimination of federal funding or the
transfer of funding to more general block grants will mean the
end of their programs., Others have indicated that they will have
to be scaled back. What will this mean?

Finally, the Reagan Administration has been promoting
increased reliance on the private sector to manage and pay for
its own activities. Responsibility for research and information,
for example, on the gechazards effect of offshore drilling is now
to be the responsibility of the oll companies. Similarly, more
discretion is to be given to fishermen to manags the Tisheries
themselves, in the belief that they will act to protact their own
"marke tplace.” Government is to become more cost congzlious and
necessary services might have to be paid for Dby assessmeats
agalast users. How will such policy changes affect ocean and
coastal law?



Section 3. TFLORIDA”S COASTAL ZONE

The Citizen Advisory Committee on Florida”s Coastal Resources
Management, The Water”s FEdge, A Guide to Florida“s Coastal
Management Program 7-9, 17-24 (1983).

ISSUES OF SPECIAL FOCUS

Florida”s Coastal Management Program is built around ten
primary issues which provide a focus for the future direction of
the program, The issues are identified within three broad areas
-~ resource protection, coastal development, and coastal storms.

Resource Protection Issues

Coral Reefs. South and west of the Florida peninsula lies
the Florida Reef Tract, the most extensive living coral reef
system Iin the continental United States. This coral ecosystem is
not only beautiful but functional as well. The reefs help cement
the foundation of the Florida Keys, form a critical breakwater to
lessen the impact of coastal storms, and provide a primary source
of sand for Florida”s glistening beaches,

Coral reefs are a phenomenon of the troplcs, The Florida
Reef Tract is at the northernmost limit for reefs, which means
that it is constantly under natural stresses, such as the influx
of cold water. The effects of additional external stresses are
poorly known. The heavy commercial and recreational use of the
reefs, their proximity to the dense population centers of south
Florida, and man”s shoreline activities are all factors which
make the coral reefs highly vulnerable.

Some problems and issues concerning this f{ragile reef
community have recently been identified, The issues {llustrate
the jurisdictional and scientific complexities involved in any
attempt to regulate and manage coral reefs, Some of the
enviroamental concerns include dredge and fill activities,
channelization, land development, water pollutlon, diving,
fishing, anchoring and boat groundings, and oil tanker traffic,
all of which can adversely affect coral reefs.

* % %

Estuaries. The most productive coastal area is the estuary,
a semi-enclosed water body with an open connection to the sea.
An estuarine ecosystem includes not only the coastal water basin
but also the adjacent shorelands and water flowing into the
estuary. The estuary is a zone of transitlon between freshwater
and saltwater systems and an important nursery for numerous
marine animals. Yistorically, estuaries have fosterad many
important commercial and recreational activities, such as ports,
marinas, and commercial and recreational fisheries. Balancing
the diverse environmental, economic, and social interests in
estuarine areas is essential to coastal management,
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While people benefit from estuaries, the use of these areas
often brings changes. Development 1in and around estuaries
usually requires dredging and filling, which disturbs the water
storage and purifying capability of vegetated wetland and damages
the estuary.

Changes in the quality, quantity, and timing of freshwater
flow into estvaries are alsc problems. Pollutants from
stormwater rtunoff, aerfal spraying, and sewage outfalls, for
example, are washed into estuarine waters, degrading the water
qualiry. Development of ten causes changes in the natural water
flow patterns. In order to drain areas for development, a
channel 1is often bullt to divert excess water, causing an
increase 1in freshwater flow which changes the salinity patterns
and adversely affects estuarine plants and animals.

A number of issues are addressed by the program in order to
provide a balanced approach to using and protecting estuarine
areas. For example, the program is assisting the development of
administrative rules and cooperative management programs for
state owned submerged lands and aquatic preserves, and working to
improve the consistency of the decision-making process among the
various state management and regulatery programs. The Coastal
Management Program also helps to establish rules te define flow
rates on major river systems and to lmprove the Department of
Environmental Regulation”s water quality monitoring and
enforcement programs in estuarine areas.

Florida also uses new techniques and approaches to manage
critical estuarine areas such as the "Geographic Areas of Special
Concern” program, which assists the Conservation and Recreation
Lands Program (CARL) in 1ts efforts to purchase Important
estuarine areas.

Research provides the information essential to developing
management and regulatory approaches. The Coastal Management
Program helps to improve the coordination be tween research and
decision-making by improving coordination between programs.

Barrier Islands. A dominant geographic feature along much
of Florida”s coastline is the barrier island. Shaped by wind,
waves, and tidal action, barrier islands often occur in long
chains, separated from the mainland by estuaries and saltyater
wetlands.

Barrier 1islands form the first line of defense for the
mainland against coastal storms. This protection zlso encourages
the development of low-energy tidal wetlands and marshes, while
the semi-enclosed lagoons behind the i{slands create estuaries.
The barrier islands are a unique microsystem in thenmselves.

Because barrier islands are extremely mobile and dynamic
systems, they are constantly changing. This dyramiz nature is
necessary for the existence of barrier 1islands, but it may
frustrate man”s desire for development. This conflict is the
basis for the issues and problems concerning man”s use of barrier
islands.

Ercsion of beaches is a natural phenomenon whieh 1s often
accelerated by man”s development. This erosion threatens the
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stability of established developed areas. The response to this
threat is, often, an attempt to stablize the area, which may only
cause further eroslon and interfere with natural processes. The
stabilization methods include building bulkheads, seawalls, and
groins, or beach renourishment and dune stabilization. With the
possible exception of dune stabiliztion, these alternatives are
costly and provide only temporary solutlions,

Barrier 1slands are fragile coastal resources, and Florida
has more barrier island acreage than any  other state.
Development is often begun without any understanding of the
environmental values and changlng characteristics of barrier
islands. In addition, much of the development has been directly
or indirectly subsidized by state and federal government
agencies. Because the State of Florida does not have a
comprehensive policy for barrier 1slands, conflicting goals
be tween state programs often result.

One of the goals of the Florida Coastal Management Program,
through the IMC [Interagency Management Committee], is to develop
a comprehensive program for managing Florida“s barrier island
system, These islands are currently belng identified and
environmental and development information is being collected.
Based on this data, an overall barrier island policy will be
developed which will include pollcies specific to individual
islands and thelr special needs. These policies will then be
used to guide state agencies in such issues as reviewing permit
requests relating to coastal construction setback lines,
establishing priority areas for beach renourishment, reviewing
requests for new causeways, water and sewage construction grants
and permits.

In addition, the Coastal Management Program recognizes that
the prime responsibility for land management rests with local
government. The state is developling a preogram to assist local
governments in managing barrier islands. Basically, the state
will establish a broad strategy concerning these islands, use the
existing budgetary and management tocls to implement the adopted
strategy, and provide assistance to loecal governments for
development of site—-speclfic plans for the islands.

Coastal Development Issues

Ports. Ports have played a major role In Florida“s history
and will continue to be important to the economic vitality of the
coastal area. The conflict between the various demands for the
use of the coastal area is recognized by port authorities. As
Florida®s c¢oastal population increases, the 27 existing ports
will find development opportunities shrinking as people seek to
use the coastal area for other activities. In addition, there is
a growing recognition of the value of fish, wildlife, and other
living resources, As a result, a number of laws and regulations
now deal with port development and its relation to the natural
environment.

Several 1issues relating to ports need to be considered in a
successful coastal management program. Water quality, one of the
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most Important elements among our coastal resources, 1Is affected
by a number of port activities, such as dredging and filling,
spillage, and discharges from vessels. In addition, air quality
is a concern since activities in and around a port add to the
area”s alr pollution problems, A final problem is location since
space 1ls becoming scarce. Expansion opportunities depend on the
avallability of adjacent laund. This problem increases I{f the
port activity and other land uses are not compatible,

The Florida Coastal Management Program recognizes that ports
are water dependent coastal users and that ports make substantial
contributions to local, regional, and national economies. The
needs of ports must be met in ways which are least damaging to
other resources and activities. The environmental, economic,
social, and adminstrative problems assoclated with port
requirements can Dbe addressed through an Improved management
system. The Coastal Management Program encourages a port
planning process which seeks to resolve the conflicts over port
development and to assure predictability in siting decisions.
The program also encourages major state agencies that deal with
port facility development to maintain an adequate staff to work
on the complex, long-range issues associated with ports,.

Disposal of Dredged Material, Both dredging and the
associated spoil disposal are major coastal Issues. The
environmental, economic, and administrative issues relating to
the disposal of dredged material are complex. In the past, spoil
was . disposed of without regard for any consequences other than
cost, More recently, dredging projects have been restricted,
delayed, or stopped because of the possibility that spoil
disposal would degrade water guality or create adverse impacts on
fisherles, wildlife, and vegetation,

Dredging and spoil disposal are essential 1if Florida“s
commercial and re .reational ports, harbors, channels, and inlets
are to be improvcd and maintained. A major problem is finding
suitable sites for the disposal of dredged material.

The Coastal Management Program assists with the development
of a program for the long-range consideration of dredged material
disposal needs. bevelopment of comprehensive spoil disposal
management strategies must include the early identification of
the location, estimated volume of spoil, and the environmental
characteristics of areas to be dredged, The strategy also
ineludes an assessment of the condition of spoil areas used in
the past and an assessment of the ecological and other land use
implications of alternate courses of action for potential sites.
Other tasks involve providing information on direct and indirsct
costs of disposal, improving coordination of plaaning among =ali
agencies and parties involved, and developing strategies for
acquisition of disposal sitas selected,

The Coastal Management Program also assists in evaluating
the cumulative impacts associated with spoil disposal in the
design of solutions to spoil disposal problems.

s
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Marina Siting. It is estimated that Florida has more than
300 marina and boatyard operations, making them a major
shorefront commercial activity. The large number of facilities
1s an 1indication of the popularity of recreational boating in
Florida beyond the traditional needs for commereial fishing. To
meet the varied and increasing demands of the boating public,
marina operations range from small boat rental and launching
facilities to major berthing and servicing facilities - for
offshore vessels, This great diversity means a  corresponding
variety of physical requirements for marina siting.

In order to operate, marinas have several basic needs
related to the site, These include adequate protection from
storms, depths to accommodate vessels, the absence of strong
currents, room for expansion, land access, compatible adjacent
uses, proximity to popular boating and fishing waters, the
ability to vperform routine maintenance, and size to make the
operation economically feasible,. Marinas 21so share many
environmental and economic problems with ports, but on a smaller
scale.

The state Coastal Management Program recognizes certain
proeblems and issues associated with marina siting. First, there
is no effective mechanism for assuring that marina regulatory
practices under the Department of Environmental Regulation are
consistent or coordinated with management principles of the

Department of Natural Resources State Lands Plan, In addition,
there 1s no adequate 1nformation for determining Ilong-term
cumulative environmental Impacts of marina sites. Another

problem 1is the Ilack of an effective forum for communication
between the state regulatory agencies and the marina industry to
reduce misconceptions and unnecessary conflicts. Finally, local
land use and zoning plans generally do not recognize marina needs
and do not adequately provide for their siting.

There are a number of possible actions that can be taken to
improve the state”s ability to deal with marina siting questions.
State Coastal Mangement Program funds are being used to examine
these 1issues and make recommendations for thelr resolution. The
program also established a closer coordination between 1local
comprehensive planning required under state and federal programs
and a closer working relationship between the Florida Sea Grant
Program and the Coastal Management Program.

Water Related Energy Facilities. Two major water-related
coastal activities involved with energy are electrical generating
facilities and Outer Continental Shelf oil and gas operations.
Many OCS facilities, such as service bases and pipelines, must
have shoreline locations. Florida electrlical power companies
of ten must look to the coast for <cooling water because of
constraints on freshwater consumption. Careful sitiag and design
of these facilities is a necessary part of our efforts to meet
energy needs.

The Florida Coastal Management Program assists in energy
facility siting by coordinating existing management processes
more effectively, promoting efficlent and clear implementation of
existing processes, and promoting consistency in site plan review
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and decisions.

Energy will be a major issue in the future, yet the energy
outlook is unclear, In terms of OCS-related oil and natural gas
activities, the state must do its part to reduce uncertainty in
the development of energy facilities and to assure that the
protection of the natural and human environments 1s balanced with
the development of energy resources. The 0OCS represents one of
the keys to the country”s energy independence, but major oil and
gas operations will create envirommental, fiscal, social, and
administrative problams. The search for energy resources off
Florida“s coast will continue, If the resources are found, they
myst be recovered and developed in a way which protacts the
quality of life enjoyed by Florida“s citizens.

The Coastal Management Program seeks to establish a smoother
energy management process. For example, 1t supports the state
0CS Advisory Committee in 1ts efforts to strengthen state
- decision-making capablility and coordination with the petroleun
industry, local government, and affected interest groups. The
Coastal Management Program also assists in developing a
coordinated state level approach to 0CS-related activities and
assesses the cousistency of federal 1license and permit
activities. Finally, a coordinated effort is made with the
Department of Community Affairs, Coastal Energy Impact Program,
in refining Development of Reglonal Impact guidelines for onshore
OCS~related facilities,

Commercial and Recreational Fisheries. Both commercizl and
recreational fishing are important in Florida. Recreatiocnal
fishing makes a large contribution to the state”s economy because
millions of tourists who visit here each year come to fish. In
‘addition, many residents support themselves by recreational
fishing. The commzrclal seafood industrv provides jobs, tax
revenues, and other benefits while providing a nutritious and
desirable food for wmany people.

A major part of the nation”s ocean resources lies within the
areas under state jurisdiction. As stewards for these national
resources, states have a responsibility to look after the well-
being of the fishing industry and the resources it depends upon.

The problems confronting Florida“s commercial and
recreational fishermen are not simple. They are closely linked
with coastal 1issues such as loss of access to the shore,
pellution, and loss of habitat, Most fish and shelifish are
dependent on the state”s sheltered estuaries, bhavs, and other
nearshore areas during all or part of their 1life cycles. Yet
some of the worst examples of estuarine pollution (dredging and
filling, alteration of normal freshwater flow into estuaries, and
sewage disposal) are found in Florida“s nearshore waters. These
events have all affected the health of fishery stocks,
Legisiation enacted in the 19707s has reduced but not halted the
habitat loss. The vremaining hablitat is under stress and the
long-term survival of many ecosystems cannot be assured. Even
the untouched eacosystems yield only 3 limited amount of
resources, which must be divided among a growing number of
fishermen,
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The Coastal Management Program seeks ways to maintain,
promote, and enhance the fishing industry in ways consistent with
the long-term productivity of our living marine resources. The
program 1s assisting the Department of Natural Resources in
establishing and maintaining an information program directed to
fishermen and consumers and i{in collecting data on habitat loss
and fishery decline. These efforts are particularly important
since fishery management must integrate the restoration or
creation of habitat with a working relationship between the
various public and private groups responsible for fisheries.

Recreation. The extraordinary lure of Florida”s coast is
obvious, Millions of residents and tourists visit the coast
every year. Tourism 1s the largest industry in the coastal area,
so the challenge to provide opportunities for recreation must be
met for economic reasons, if for no other.

The primary responsibility for providing local recreational
opportunities lies with cities and counties, which {n turn depend
on assistance from state and federal governments. State
government  assumes the responsibility for promoting  and
coordinating these efforts and bridging the gap between national
parks administered by the federal government and neifghborhood
. parks provided by local goverments. Recreation is related to
several of the coastal issues already discussed. In addition,
public perceptions of problems are an Important consideration in
decision-making. Some of the common perceptions include a belief
that there is a lack of recreational areas, that development 1is
threatening valuable resources, that eavironmental problems like
water pollution are affecting the quality of outdoor recreation,
and that land use and management programs are not coordinated to
maximize the recreational value of Florida™s coastal resources.

The Coastal Management Plan, through the Department of
Natural Resources Florida OQutdoor Recreation Plan and other
activities of state and local agencies, pursues several avenues
relating to recreation and access. The state is realizing that
demands on the coast are increasing, while opportunities for
access for swimming, fishing, boating, and the general enjoyment
of the coast are diminishing. Under the Coastal Management
Program, the TIMC examines access issues, including those
addressed in the Florida Outdoor Recreation Plan, and makes
recommenda tions for coordinating the activities of publie
agencies which affect access and recreation. The program also
encourages the redevelopment and revitalization of urban
waterfronts for recreational purposes.

Coastal Storm Issues

Coastal storms are not abnormal events but are mnatural
phenomena which occur periodically over the same areas. Damage
occurs when structures are built 1in areas vulnerable to storm
hazards such as flooding and high wind. At one time <coastal
structures were built on stilts and wet areas were avoided, since
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access was difficult and other land was available. This practice
tended to reduce the impact of storms but was reversed as new
construction techniques were used and a rising population
tnereased the demand on the limited coastal areas avalilable for
development, As a result, newer structures tend to be more
vulnerable to the hazards of coastal storms and the population at
risk Is much greater.

Coastal storm hazards are created by one or more natural
occurrences, including wind, tidal surge, heavy rainfall, and
wind-driven waves, Several factors influencing the severity of
hurricane impacts combine to make Florida a highly vulnerable
state. The state is located in an area with a high probability
of storms, has low-lying coastal areas which offer Iittle
protection from the dangers associated with a hurricane, and has
nearly 80 percent of the state”s population living in coastal
counties.

Development 1in coastal areas 1s already extensive and
continues to 1increase. Yet development in the floodplain
subjects both individuals and property to hazards. New
development in coastal areas is often begun with little concern
for natural hazards. The most effective way to minimize risks
from storms is through proper location of development In relation

to flood hazards. However, state law, through the Local
Government Comprehensive Planning Act, places little emphasis on
including flood protection in plan elements. Also, Florida“s

building codes typically are deficient, and the monitoring of
existing building codes is inadequate.

Government management and regulatory programs generally do
not take hazard protection into account. For example, hazard
mitigation usually is not considered by land acquisition programs
as a criterion for selecting 1land for purchase nor Is it
considered by permitting programs in their evaluation of wetlands
and water quallty permit requests.

The state is using the IMC to develop a program to minimize
loss of life and property due to coastal storms, Including
developing coordinated evacuation plans and developing coastal
storm hazard awareness programs for property owners. Florida can
also reduce future 1losses from storms by supervising the
development of high hazard areas using existing statutes and
regulations.

The state, working through the regional planning councils,
helps local governments develop and implement local comprehensive
plans which address the hazards assoclated with coastal storms.
The state encourages these efforts by providing legal, financial,
and technical assistance, identifying research needs, and working
with local governments to educate the public about coastal

sforms.

32



The Apalachicola River and Bay are located on the Florida
panhandle. The bay and river estuary form one of Florida“s most
productive natural systems -- and ome of Lts most fragile. Until
recently, the area could be characterized as relatively
pristine, but intensifylng pressure from development and
pollution has put the estuary in jeopardy. The Apalachicola
Experiment describes the efforts of scientists and the local
community to preserve an important Florida resource, and reflects
not only the pride of achievement, but the frustration often
related to attempts to resolve the problems assoclated with
conflicting uses in the coastal zone,

Livingston, The Apalachicola Experiment: Research and
Management, 23(4) Oceanus 14 (1980)

Despite considerable publicity in this "Year of the Coast,”
consistent coastal resources management is still an elusive goal.
In fact, although real gains have been made in applying research
to practical decisions concerning our major dralnage systems,
there are growing problems with long-term planning and management
initiatives. Effective resource management requires more than a
superficial understanding of the ecological system in question,
Unfortunately, few environmmental scientlists are willing to
participate in the long-term, multidisciplinary research
programs, which are necessary for such understanding. There are
several reasons for this situation, Funding for systems-oriented
projects in coastal and marine areas is almost nonexistent, The
handful of federal agencies that have the funds and the mandate
to carry out such research have often discouraged long-term
investigation, There are usually few publications during the
early years of a project, and universities, with the tenure
system and the publish-or-perish ethic, do not encourage such
work. : :
Our coastal systems, central to the productivity of the
seas, remain wunder intensifying pressure from development and
pollution, Millions of acres of productive coastal shellfish
beds have been condemned or destroyed because of pollution.
Public education and general knowledge of the environment are
still lacking. In short, despite a vague public perception of
the importance of the environment, the wunderlying ecclogical
mechanisms of our major drainage areas are still poorly
understood. Consequently, the systematic application of such
understanding to the administration of this dwindling resource is
haphazard and fragmented,

Since 1971, a continuous, multidisciplinary research program
has been carried out in two bay systems In northern Florida,
Apalachee Bay and Apalachicola Bay.

The Apalachicola Drainage System

The Apalachicola system 1s located along the sparsely
populated Gulf coast of northern Florida. It is an anachronism
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in the sense that it remains relatively free of the municipal and
industrial waste discharges that characterize many of our major
drainage systems. The upland drainage area (19,500 square miles)
includes three major rivers (the Flint, the Chattahoochee, and
the Apalachicola) in three states -- Alabana, Georgia, and
Florida.

As part of the tri-river system, the Apalachicola River 1is
one of the last major "unimproved” rivers in the country, The
flood plain {is an extensive network of freshwater and brackish
wetlands, The particular hydrological features of the system,
together with the almost unbroken wetlands, form the ecologiecal
basis for the incredible natural productivity of the Apalachlicola
estuary. This bay system provides 80 to 90 percent of Florida“s
oysters, It serves as a nursery for the bulk of the "Big Bend"
{northern Florida) shrimp, crab, and finfish fisheries. The
river wetlands provide habitats for various freshwater, brackish,
and marine species. Freshwater runoff from upland wetlands and
the physiography of the area (for example, the barrier-island
system) provides the basis for various sports and commercial
fisheries. In a seuse, the Apalachicola River provides the
cultural and economic basis for the entire regiomn.

Although the Apalachicola flood plain is largely intact, 1t
is not uniformly pristine. Six miles above the bay, a 33,000
acre cattle ranch was established during the early 1970s.
Massive clearing, ditching, and diking projects altered the
wetlands, and the effluents were routinely pumped over the dikes
without meaningful interference from state or federal regulatory
agencies, Any attempts to rectify the problem were somehow
blocked. However, industrial and commercial land use remained
minimal (around 0.2 percent) in the valley, with forestry as the
dominant local industry. Our long-term research indicated that
forestry activities in wetlands, including clearing, draining,
and assoclated processes, had adversely affected hydrological and
water-quallty fcatures of receiving systems. However, with

appropriate coantrols and safeguards, such impact could be
minimized. Forestry contributed in a positive way to maintaining
aquatic productivity since it prevented widespread

municipalization and industrialization of the flood plain, which
almost certainly would have permanently altered the natural
systerm,

Shipping and 1ndustrial interests in Georgia and Alabama,
subsidized by state and federal funds have applied continuous
pressure to maintain the authorized 9-foot navigation channel
from the Gulf of Mexico to upland ports in Georgia aand Alabama.
Such efforts led to proposals for massive damming projects aloag
the Apalachicola River, S¢ far, the projects have been bleocked
by various Florida dinterests since changes brought about by
damming the river system would have had negative economic effects
in Florida. In fact, the application of hundreds of millions of
federal dollars to damming and navigation of the tri-river
systems has been found to be neither economically feasible ner
environmentally sound according to a series of studies on the



subject. The 13 established hydroelectric dams on the
Chattahoochee River, together with industrial and municipal waste
disposal, have already taken a toll on the water quality in this
region. The rapid growth of metropolitan Atlanta has become a
threat to the water supply of the entire system, and remains the
single most important concern to all interests. Yet, desplite the
- importance of the tri-river system to the reglon, not one
comprehensive study has been carried out to weigh the overall
impact of ongoing and proposed projects, and to provide an
objective basis for future development. Although a "Level B"
study has been proposed, the controversial issue of water use
will play an 1increasingly important role in maintaining the
natural productivity along the tri-river system.

St. George Island, forming the gulfward perimeter of large
areas of Apalachicola Bay, 1is of critical importance to the
productivity of the estuary, This barrier 1island, as a
physiographic feature of the system, controls the water quality
and salinity regime of the bay. However, <considerable portions
of St. George are privately owned.

High-priced island real estate was created by another
publicly financed project, the construction of a bridge in 1965
linking the island to the mainland. The entire range of problems
associated with the development of barrier islands is related to
the spectacular 1increase in land values after construction of
bridges. Road and marina construction, dune destruction, septic
tank wastes, and sheer overpopulation of an exceedingly fragile
island system may soon affect the Franklin County oyster
industry. This, together with continuing sewage and storm water
runoff problems in other areas of the county, makes the need for
a comprehensive land management plan even greater.

The chief difference between the Apalachicola system and
many other similar areas i1s that, despite some environmental
problems, no single form of land use has seriously affected its
natural environmental processes, Thus, there 1is time for
solutions to growth problems since the region is still {ia the
initial phases of what seems to be an almost inevitable cycle of
economic development. It is within this context that the
potential value of scientific research to resource management
will be tested.

Research Goals and Problems

The Apalachicola project originated as a routine, baseline
assessment of the Apalachicola estuary. The research 1included
monthly assessments of water-quality parameters and biological
associations, and was designed as a comparative anmalysis with
Apalachee Bay, an adjacent, though very different, coastal
system, In 1973, the author was contacted by a group of local
fishermen and county representatives who, through their common
interests 1In the seafood industry, were aware of the failing
fisheries in populous southern Florida, These people were
worried about their future and needed help. Thus began a unique
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association of fishermen and scientists. For the next eight
years, the Franklin County residents provided vital matching
funds for the federal grants provided by the Florida Sea Grant
program of the National Oceanic and Atmospheric Administration to
study the Apalachicola system. Scientists provided continuing
gulidance and advice for local environmental problems, High
school students were taken on scientific field trips. Strong
support by the Apalachicola Times, a local newspaper, aided in
dissemination of scientific Iinformation. The proposal by the
J.S. Army Corps of Engineers to dam the Apalachicola River
galvanized the community and provided the stimulus for the
continued cooperative effort to wunderstand and protect the
Apalachicola system. The Apalachicola project now includes the
work of more than 750 people, and has been in operation for more
than nine years, Each plece of Information was added to a
central data file so that a multidisciplinary core of information
is now available to provide an Important basis for the

Apalachicela research and management effort.
* Kk %

Acquisition of Ecologically Sensitive Lands

As a multidisciplinary research program was devsloped, the
purchase of ecologically sensitive land was emphasized as an
effective way to overcome some of the problems Inherent in the
system, Based on studies linking upland nutrients and organic
matter to the aquatle food webs of receiving systems, an
ecological connection was made between the hardwood forests of
the 1lower Apalachicola flood plain and the productivity of the
Apalachicola River-Bay systenm. These data were used to justify
the purchase of 28,044 acres of the lower Apalachlcola flood
plain for $7,615,250 as part of Florida“s environmentally
endangered land program, In 1977, the Florida government
authorized the purchase of little St. George Island for
$8,838,000, again in response to data coacerning the ecological
importance of barrier islands to the system. Portions of the
eastern end of St. George Island were added to the existing state
park under this program. St. Vincent Island was already a
national wildlife refuge. Dog Island and other ecologlieally
sensitive parts of St, George Island are stiil the subject of
negotiations for public purchase.

With the establishment of the Apalachicols Estuarine
sanctuary, additional wetlands (12,467 acres) surrounding the
East Bay system will be purchased for 33.8 million. Various
state and federal agencies, and the combined efforts of 1local
goverument officials and scilentific input froem the sustzined
research program, were instrumental in this series of land
purchases.

The Apalachicola Estuarine Sanctuary

In itself, public acquisition of land is not enough for
system-wide management of an important resource. In the winter
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of 1975, Robert Howell, the Clerk of the Franklin County Circuit
Court, and the author addressed representatives from state and
federal agencies in Washington, D.C., under the auspices of John
Clark and the Conservation Foundation. From this meeting, a
series of reviews led to the establishment in September, 1979, of
the Apalachicola River and Bay FEstuarine Sanctuary. This
estuarine sanctuary, set aside by law as a natural field
laboratory “for long-term scientific and educational purposes,”
is the largest (192,758 acres) and most ambitious of 1ts kind in
the country. The sclentific data base from this program 1led
various groups -- including state and federal agencies, the
Apalachee Regional Planning Council, the Conservation Foundation,
Florida State University, and the Florida Sea Grant program -- to
develop a comprehensive management plan for Franklin County and
the Apalachicela Valley. If successful, this combined effort
could serve as the basis for the estuarine sanctuary and assure
the continued productivity of the Apalachicola system,

Problems with the Apalachicola Experiment

In the winter and spring of 1980, the Florida Department of
Natural Resources {under direction from the Food and Drug
Administration), <¢losed most of the Apalachicola oyster beds
because of high coliform bacterla counts in the water, Such
action followed reports of sickness from eating oysters,
Ironically, most of the contamlnated oysters came from other
areas, but because of widespread publicity, the damage was done,
Regulatory agencles found that it was easier to shut gown an
industry than to protect or manage it. Consequently, even though
the origin of the bacteria remains unknown, every time the river
floods, the {industry will be shut down, In addition, the
Franklin County Board of Commissioners, so active in protecting
Apalachicola Bay, is being sued by varlous developers who wish to
build Iin the area. Legal questions have been raised concerning
how far a community can go to protect a matural industry.

Despite the efforts of so many people over the last decade,
the estuarine sanctuary has been In a continuous state of
confusion, threatened on all sides by a lack of funds,
bureaucratic inepitude on the part of state agencies, and
interstate politiecs., '~ Shipping and industrial interests in
Georgia continue to apply pressure for the massive alteration of
the Apalachicola River. There 1s an increasing awareness by all
parties that municipal water use by areas such as Atlanta will
place 1increasing pressure on free-flowing water in the tri-river
system. Thus, despite various successful applications of science
and management, there are serlous threats to the natural system
that c¢ould ultimately bring an end to the Apalachicolsa
axperiment,

The Future

The long-term research effort has provided a platform for
the overall multidisciplinary effort, which includes engineering
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studies, physical-nutrient modeling, economic evaluations, and
comprehensive planning. Such results have led to an experimental
ecology program, and will now serve as the bhasls for the
development of a comprehensive management program and local
educational 1initiatives. Such a sustained effort is the bridge
to public use of research information through education and the
news media. Concentration on both macro— and microscale preblems

has allowed a broad application of the results. In additiom,
long-term work allows the most effective measure of an
environment”s stability and response to stress. Gradual

environmental deterioration, which is the fate of so many natural
systems, 1is usually undetectable unless a long-term data base is
avallable,
The Apalachicola experiment is an attempt to develop an
area, while retaining an important, sensitive natural resource,.
The Franklin County fishermen, who financed much of the research,
are now helping to fund the final phase —- analysis of the data
and development of a local educational program to teach the
children of Franklin County about their bay. This final step is
often overlooked, but education is the only real way to sustain
the momentum of current management programs, The scientist has
an obligation not only to Interact with the public but also to
make sure that important information gets into our educational
proeesses, because herein lies the future.
There are many explanations for the dwindling coastal
resources in this country. It is an unfortunate truth that
pesople tend to accept eunvironmental deterioration if it occurs
over a long enough period of time. What appears unacceptable in
the short run remains inevitable as urbanization of our coasts
continues. There is something very wrong with a goverument that
cannot or will not protect those who are dependent on naatural
productivity. It 1s possible that our soclety really does not
care about such resocurces as long as the perception remains that
we have unlimited natural abundance. Regardless of the cause, if
the Apalachicola experiment fails and =an endangered culture
becomes extinct, mno place in this country will be safe from the
progress that erodes. The Apalachlcola experiment is a clear
. test of the application of scientific principles to resource
management,
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Section 4. RECOMMENDED READINGS

The preceding excerpts provide a limited introduction to
coastal ecosystems, coastal zone uses, the history of coastal
zone management, and particular coastal issues of special
interest in Florida. Although this book is about coastal zone
law and policy, it is essential to attempt to understand the
economlic, soclal and political issues that affect coastal
development and the effects of coastal development on the
ecology. The following books and publications are highly
recommended for further reading.

J. Clark, Coastal Ecosystems (1974).

J. Clark, Coastal Ecosystems Management (1977).

Coastal Zone Institute, The Process of Program Development
(1974).

B, Ketchum, The Water’s Edge (1972).

A. Simon, The Thin Edge: The Coast and Man in Crisis (197%3).

Teal and Teal, The Life and Death of a Salt Marsh (1969)

For a historical view of Florida“s land and water policy:

G. Carter, The Florida Experience (197%).

N. Blake, Land Into Water--Water Into Land (1930),
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PART TWO. PUBLIC AND PRIVATE RIGHTS IN THE COASTAL ZONE

Where land and water meet is a point as Iimportant im legal
terms as it is in ecological terms, because that peint
historically marks the dividing line between private and public
property. Defining the dividing line, however, is no easy task,
and physically locating 1t may be even more difficult. Simply
demarcating a boundary, however, does not serve to allocate all
public and private rights in the cecastal zone.

State ownership of lands under navigable waters has long
_ been recognized, Martin v. The Lesees of Waddell, 41 U.S. 367
'(1842). The state holds such lands in a special capacity -- in
trust for the public. The public, in turn, has recognized rights
in navigable waters. Moreover, the government may regulate
private property through the police power to protect the welfare
and rights of the public., Private landowners whose property
borders navigable waters have all the rights of the public in the
waters and additional rights attributable to littoral or riparian
ownership.

The law concerning the definition of navigable waters, the
demarcation of the boundary between private and public property,
and the relative rights of the public and private landowners has
had a long and complicated evolution at both the state and
federal levels. This chapter sets out the development of the law
and identifies the questions that remain unanswered.

Section 1. STATE OWNERSHIP OF SUBMERGED AND TIDAL LANDS

SHIVELY V. BOWLBY
152 U.S. 1 (1894)

Mr. Justice Gray, after stating the case, delivered the
opinion of the court.

This case concerns the title in certain lands below high
water mark in the Columbia River in the State of Oregon; the
defendant below, now plaintiff in error, c¢laiming under the
United States, and the plaintiffs below, now defendants in error,
claiming under the State of Oregon; and is in substance this:
James M. Shively, being the owner, by title obtained by him from
the United States under the act of Congress of September 27,
1850, c. 76, while Oregon was a Territory, of a tract of land in
Astoria, bounded north by the Columbia River, made a plat of it,
laying it out into blocks and streets, and including the
adjoining lands below high water mark; and conveyed four of the
blocks, one above and three below that mark, to persons who
conveyed to the plaintiffs. The plaintiffs afterwards obtained
from the State of Oregon deeds of conveyance of the tide lands in
front of these blocks, and built and maintalned a wharf upon part
of them. The defendant, by counter-claim, asserted a title,
under a subsequent conveyancz from Shively, to some of the tide
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lands, not included in his former deeds, but included in the
deeds from the State.

The counter-claim, therefore, depended upon the effect of
the grant from the United States to Shively of land bounded by
the Columbla River and of the conveyance from Shively to the
defendent, as against the deeds from the State to the plaintiffs,
The Supreme Court of Oregon, affirming the judgment of a lower
court of the State, held the counter-claim to be invalid, aund
thereupon, in accordance with the state practice, gave leave to
the plaintiffs to dismiss thelir complaint, without prejudice.
The only matter adjudged was upon the counter-claim. The
judgment against 1ts validity proceeded upon the ground that the
grant from the United States upon which it was founded passed no
title or right, as against the subsequent deeds from the State,
in lands below high water mark. This is a direct adjudication
against the validity of a right or privilege claimed under a law
of the United States, and presents a Federal question within the
appellate jurisdiction of this court.

* % %

By the common law, both the title and the dominion of the
sea, and of rivers and arms of the sea, where the tide ebbs and
flows, and of all the lands below high water mark, within the
jurisdiction of the Crown of England, are in the King. Such
waters, and the lands which they cover, either at all times, or
at least when the tide is in, are incapable of ordinary and
private occupation, cultivation and improvement; and their
natural and primary uses are public in their nature, for highways
of navigation and commerce, domestic and foreign, and for the
purpose of fishing by all the King”s subjects. Therefore the
title, jus privatum, in such lands, as of waste and unoccupied
lands, belongs to the King as the soverelgn; and the dominion
thereof, jus publicum, is vested in him as the representative of
the nation and for the public benefit.

% % %

Lands under tide waters are incapable of cultivation or
improvement in the manner of lands above high water mark. They
are of great value to the public for the purposes of commerce,
navigation and fishery. Their improvement by individuals, when
permitted, is incidental or subordinate to the public use and
right. Therefore the title and the control of them are vested in
the sovereign for the benefit of the whole people.

At common law, the title and the dominion in lands flowed by
the tide were in the King for the benefit of the nation. Upon
the settlement of the Colonies, like rights passed to the
grantees In the royal charters, in trust for the communities to
be established. Upon the American Revolution, these rights,
charged with a like trust, were vested in the original States
within their respective borders, subject to the rights
surrendered by the Constitution to the United States,

Upon the acquisition of a Territory by the United States,
whe ther by cession from one of the States, or by treaty with a
foreign country, or by discovery and settlement, the same title
and dominion passed to the United States, for the benefit of the
whole people, and in trust for the several States to be
ultimately created out of the Territory.
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The new States admitted into the Union since the adoption of
the Constitution have the same rights as the original States in
the tide waters, and in the lands under them, within their
respective jurisdictions., The title and rights of riparian or
littoral proprietors in the soil below high water mark,
therefore, are governed by the laws of the several States,
subject to the rights granted to the United States by the
Constitution.

The United States, while they hold the country as a
Territory, having all the powers both of national and of
municipal government, may grant, for appropriate purposes, titles
or rights in the soll below high water mark of tide waters. But
they have never done so by general laws; and, unless in some case
of international duty or public exigency, have acted upon the
policy, as most in accordance with the interest of the people and
with the object for which the Territories were acquired, of
leaving the administration and disposition of the sovereign
rights in navigable waters, and in the soil under them, to the
control of the States, respectively, when organized and admitted
into the Union.

Grants by Congress of portions of the public lands within a
Territory to settlers thereon, though bordering on or bounded by
navigable waters, convey, of thelr own force, no title or right
below high water mark, and de not impair the title and dominion
of the future State when created; but leave the question of the
use of the shores by the owners of uplands to the soverelign
control of each State, subject only to the rights vested by the
Constitution In the United States.

The donation land claim, bounded by the Columbia River, upon
which the plaintiff in error relies, includes no title or right
in the land below high water mark; and the statutes of Oregon,
under which the defendants in error hold, are a constitutional
and legal exerclse by the State of Oregon of its domlnion over

the lands under navigable waters.
Judgement affirmed.

STATE v. GERBING
56 Fla. 603, 47 So. 3533 (1908)

WHITFIELD, J. Stated briefly, thils 1s a quo warraato
proceeding, brought in the circuit court for Nassau county by the
Attorney General to ascertainm by what warrant or authority Gustav
Gerbing has marked and staked off certain portions of the bed of
Amelia river, a navigable stream in Nassau county, Fla., and
claims and usurps the exclusive right to the use, benefit, and
enjoyment of natural or maternal oyster beds upon the designated
land below high-water mark and extending to the channel of said
navigable river.

By answer the respondent denies that he has staked off a
portion of the bed of Amelia river below high-water mark, and
avers that the only lands marked and staked off by respondent are
certain salt marsh lands, known and designated as lots and parts



of sections; that the salt marsh lands near the rivers, inlets,
and bays in the state of Florida were never treated and
considered by the United States or the state of Florida as a part
of beds of the navigable streams, inlets, and bays in said state,
which vested in the state by virtue of its sovereignty, but were
treated and considered by the state and the United States as part
of the swamp and overflowed lands which belonged to the United
States, and were granted to the state by Act Cong. Sept. 28,
1850, c. 84, 9 Stat. 519 [the Swamp and Overlands Act]; that the
lands marked and staked by respondent and planted by him with
oysters are owned by him in fee simple by virtue of a chain of
title, to wit: (1) The act of Congress of 1850, granting to the
state the swamp and overflowed lands; (2) a selection by the
state of these lands as part of the lands inuring to the state
under said act of Congress; (3) a patent from the United States
to the state of Florida; (4) a deed from the state by the
trustees of the internal improvement fund to Samuel A. Swann, and
a deed from said Swann to respondent; that the lands, being
marsh, were not surveyed in the original survey made by the
United States, but by request of the state the lines of surveys
were by the United States authorities protracted over sald lands
ag_marsh lands, and said marsh lands were patented to the state
ag swamp and overflowed land; that the lands staked by respondent
do not exteud to the channel of Amelia river; that respondent has
not without authority or warrant of law claimed and usurped the
exclusive right to the use, benefit, and enjoyment of any natural
and maternal oyster beds within the bed of Amelia river, but has
only claimed the exclusive right to the use and benefit of the
oyster beds planted by him on lands owned by him as aforesaid;
that respondent received from the county commissioners under the
statute the exclusive right to plant oysters in such places along
the Amelia river where the lands of respondent border on said
river, but the lands so marked, staked, and planted by respondent
were upon the lands owned by respondent as before stated.

% K %

The cause was by agreement tried by Hon. D. U. Fletcher, a
practicing attorney, as referee, who found that the respondent
claims to own the lands described, or at least that portion
thereof not in the channel of Amelia river, and has run a line of
stakes along the easterly edge of the navigable portion of Amelia
river within the lines protracted over the lands; that most of
the stakes are set below low-water mark, but are not in the
channel of Amelia river; that there are natural or maternal
oyster beds along the edge of the navigable portion of Amelia
river, where some of the stakes extend below low-water mark, and
some such oyster beds are between the stakes and high-water mark:
that the land 1s marsh or mud flats, extending between the
channel and shore of Amelia river, all of which 1s usually
covered with water at -high tide, and exposed, or not covered,
except to a limited extent, at low tide; that the respondent has
planted oysters above the stakes, and has forbidden any one to go
upon or to get oysters from the beds above the stakes on land
below high-water mark, and insists that he owns exclusively as
his private property, as stated in the answer, the said land and
everything on it, including the oysters. The conclusion of the
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referee was that the locus in quo is swamp and overflowed land,
and flats, not a part of the bed of the Amelia river, and the
proceedings were dismissed.

The original 13 states, that formed the federal ¥nion as the
United States of America, were distinct and independent
sovereignties, and as such severally owned and held in trust for
the whole people within their respective borders the navigable
waters in the states and the lands thereunder, including the
shore or land between high and low water marks. Proprietary
rights in the lands of this character within the states were not
passed to the United States by the federal Constitution, under
which the Union was founded, and no power to dispose of such
lands was delegated to the United States, Therefore all
proprietary rights in and power to dispose of lands under
navigable waters in the states, including the shore between high
and low water marks, were reserved to the states severally or to
the people thereof. The powers of the United States as to
matters of navigation, interstate and forelgn commerce, post
roads, and eminent domain are not pertinent here.

The navigable waters in the states and the lands under such
waters, including the shore or lands between ordinary high and
low water marks, are the property of the states, or of the people
of the states in their united or sovereign capacity, and are
held, not for the purposes of sale or conversion into other
values, or reduction into several or individual ownership, but
for the use of all the people of the states, respectively for
purposes of navigation, commerce, fishing, and other useful
purposes afforded by the waters in common to and for the people
of the states. The title to the lands of this character were
withheld by the original states of this Union as essential to the
sovereignty of the states, to the welfare of the people of the
states, and to the proper exercise of the police powers of the
states. A state may make limited disposition of portions of such
lands, or of the use thereof, in the interest of the public
welfare, where the rights of the whole people of the state as to
navigation and other uses of the waters are not materially
impaired. The states cannot abdicate general control over such
lands and the waters thereon, since such abdication would be
inconsistent with the implied legal duty of the states to
preserve and control such lands and the waters thereon and the
use of them for the public good.

By treaty of February 22, 1819 (8 Stat. p. 254, art. 2), the
kingdom of Spain ceded "to the United States, in full property
and sovereignty, all the territories * * * known by the name of
East and West Florida,” with an expressed provision that all the
grants of land made by Spain before January 24, 1818, in said
territories, shall be ratified and confirmed to the persons in
possession of the lands. Articles 2 and 8 of treaty, to be found
in Fuller”s Purchase of Florida, pp. 372~374.

The lands in controversy are within the ceded terri tory, but
it is not claimed that they had been granted to anv one by Spain.

After the United States acquired by treaty of cession from
Spain the territory known as East and West Florida, such
territory was held subject to the Constitution and laws of the
United States. The lands under navigable waters, including the
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shores, were held by the United States-for the benefit of the
whole people, to go to the future state for the use of the whole
people of the state.

The Constitution of the United States provides that "new
states may be admitted by Congress into this Union." The
territory known as East and West Florida, ceded by Spain to the
United States, was by act of Congress approved March 3, 1845 (5
Stat. 742, c. 48), under the name of the state of Florida,
“admitted into the Union on equal footing with the original
states, in all respects whatsoever,” "on the express condition
that [ the state] shall never interfere with the primary disposal
of the public lands lying within™ 1t,

The admission of the state of Florida "into the Union on
equal footing with the original states, in all respects
whatsoever,” gave to the state of Florida all rights and powers
as to property and sovereignty possessed by the original states
of the Union, except such as were withheld by the act admitting
the state.

Among the rights thus acquired by the state of Florida is
the right to own and hold the lands under navigable waters within
the state, including the shores or space between ordimary high
and low water marks, for the benefit of the people of the state,
as such right is as essential to the sovereignty, to the complete
exercise of police powers, and to the welfare of the people of
the new states as of the origlinal states of the Union.

The condition or restriction expressed in the act of
admission as to "the primary disposal of the public lands lying
within"” the state has reference to lands within the terrcitorial
limits of the state, the title to which was in the United States
for its own purposes, as distinguished from lands held in trust
for the people, such as lands under navigable waters, including
the shore between high and low water marks, which passed to the
sovereign state, to be held by it in trust for the people thereof
when the state was “"admitted into the Union on equal footing with
the original states, in all respects whatsoever."”

The rights of the people of the state in the navigable
waters and the lands thereunder, including the shores or space
between ordinary high and low water marks, in the state, are
designated for the public welfare, and the state may regulate
such rights and the uses of the waters and the lands thereunder
for the benefit of the whole people of the state as circumstances
may demand, subject, of course, to the powers of the Congress in
the premises. The shores of a navigable river are the spaces
between high and low water marks, and the bed of a river includes
the shores. Tide land is that daily covered and uncovered by
water by the ordinary ebb and flow of normal tides.

* % %

The statute of 1881 authorizes the granting of limited
exclusive privileges for planting oysters in the public waters of
the state, where there are no natural or maternal oyster beds, if
the rights of the people in navigable waters are not thereby
impaired; but this statute does not authorize the coanveving of
title to land, and expressly provides that the natural or
maternal oyster beds Iin the waters of the state shall remain for
the free use of the citizens of the state,



The referee finds that at least some of the lands upon which
respondent claims exclusive oyster privileges are under the
waters of a nmavigable river in the state, that there are natyral
and maternal oyster beds thereon, and that respondent claims
title to the land and the oysters thereon under conveyances from
the state since the date of the act providing that all natural or
maternal oyster beds in the waters of the state shall remain for
the free use of the citizens of the state,

X %k &

The act of Congress of September 28, 1850, granted to the
state "the whole of the swamp and overflowed lands therein,”

This grant did not ineclude lands the title to which was not then
in the United States. As the admission of the state of Florida
into the Union, "on equal footing with the original states, in
all respects wha tsoever,” gave to the state in trust for the
people the navigable waters of the state and the lands :
thereunder, including the shores or space between ordinary high
and low water marks, the title to such lands was not in the
United States when the act of 1850 was passed granting swamp and
overflowed lands to the state. A patent {ssued by the United
States to the state, purporting to convey swamp and overflowed
lands under the act of 1850 covering lands under the navigable
waters of the state, does not affect the title held by the state
to the lands under navigable waters by virture of the sovereignty
of the state. The general act of Congress granting swamp and
overflowed lands to the states does not cover tide lands,

' The respondent”s claim is grounded on an alleged title
deraigned through the act of Congress of September 28, 1850,
granting swamp and overflowed lands to the state. If the lands
in controversy are not such swamp and overflowed lands as passed
to the state under the stated act of Congress, and they are lands
under the bed of navigable waters below the normal high-water
mark of the particular navigable waters, the state holds them 1in
trust for all the people of the §tate, and the defendant has no
exclusive rights as claimed.

Lands within the limits of the state of Florida that are
covered and uncovered by the ordinary daily tides of public
navigable waters are shore or tide lands, and the title to them
1s held by the state, because of i1ts sovereignty, under {ts
admission into the Union. :

Swamp and overflowed lands within the state of Florida, not
under navigable or tide waters, that becanme the property of the
United States by the treaty of cession from Spain and had not
been previously granted, were by the act of Congress approved
September 28, 1850, granted to the state for purposes of drainage
and reclamation. Within the meaning of this act of Congress,
swamp lands, as distinguished from overflowed lands, are such as
require drainage ro dispose of needless water or moisture on or
in the lands, in order to make them fit for successful and useful
cultivation. OQverflowed lands are those that are covered by
nonnavigable waters, or are subject to such periodical or
frequent overflows of water, salt cr fresh (not including lands
between high and low water marks of navigable streams or bodies
of water, nor lands covered and uncovered by the ordinary daily
ebb and flow of normal tides of navigable waters), as to require
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drainage or levees or embankments to keep out the water and
thereby render the lands sultable for successful cultivation.
When the lands are not covered by the waters of navigable streams
or other bodies of navigable waters at ordinary high-water mark,
and drainage, reclamation, or leveeing ls necessary to render the
iands suitable for the ordinary purposes of husbandry, they are
within the terms of the act of Congress, and the title passed to
the state, if the lands were the property of the United States at
the date of the act of Congress making the grant to the state.

The referee finds that most of the stakes set by the
respondent, and at least a part of his claim of exclusive
privilege as to oyster bed, are below low-water mark, though not
in the channel, of the navigable river,

As the respondent shows no legal claim to exclusive rights
on lands under the navigable waters of the river, including those
lands between ordinary or normal high and low water marks, the
referee should have entered a judgment against the respondent as
to such lands below high-water mark in which he claims exclusive
privileges,

The judgment 1is reversed, and the cause 1s remanded, for
proper proceedings toc ascertain and adjudge definitely the rights
of the parties under the principles here in stated.

NOTES

1. Florida, like Oregon, cannot claim submerged lands through a
grant from the King of England. Florida acquired lands under
navigable waters "by virtue of 1ts sovereignty" and because under
the United States Constitution new states entered the Union on
"equal footing” with the original colonies, Millions of acres of
other submerged lands were granted to the state by the Swamp and
Overflowed Lands Act of 1850. Lands acquired under the Swamp and
Overflowed Lands Act are not part of the public trust., See Martin
v. Busch, 93 Fla., 535, 112 So. 274 (1927). Note the definitions
iIn State v, Gerbing of navigable waters, swamplands, and
overflowed lands.

2. Florida was admitted into the Union in basically the same
manner as the western states -- through acquisition by the United
States, territorial status, and finally statehood. Substantial
portions of the western states, however, are still owned by the
federal government. The federal government is not a major
landholder in Florida. The Swamp and Overflowed Lands Act of
1850, 43 U.S.C. 982-4, was enacted by Congress to transfer to the
states for purposes of drainage and reclamation "swamp and
overflowed lands" owned by the federal governmeant. Because about
two-thirds of the state of Florida was made up of lands within
the category, the Act transferred more than 20 million acres to
state ownership.

3. Private title to lands in Florida has diverse sources because

of Florida”s history. Title to lands, including submerged lands,
can derive from Spanish grants prior to United States acquisition
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of the territory, federal grant or patent to individuals prior to
statehood, federal grant to the territory or state of Florida, or
state grant of lands, The source of the title to submerged land
has significant legal consequences,

4, The Effect of Spanlsh Grauts. When Spain acquired territory
in East and West Florida by discovevry, conguest, and occupaticn,
Spanish sovereign dominion and Sparish civil law were recognized
as controlling conveyances of land to individuals and to Indian
tribes. Under Spanish civil low navigadlzs waters "were held by
the croyn for public commoir usage,” such as, "fishing, bathing
and navigation,” Apalachicola Land and Devalopment Co. v, McRae,
86 Fla., 393, 420-21, 98 So. 505, 314 (1923). Lands under such
waters could not be converted to exclusive, private ownership
except by grants expressly authorized by the crown.

Ownership of_éubmerged lands under navigable waters passed
te the United States under the Treaty of Cession of the Floridas
to the United States. Article 8 of the Treaty expressly
provided, however, that "all grants of land ... by lawful Spanish
authorities ... shall be ratified and coniirmed to the persons in
possession of those lands.” Florida courts have recognized the
prima facie validity of such grants, but have cencluded that such
grants must be intarpreted according to the civil law of 3pain
before the Treaty of Cession. Therefore, unauthorized grants of
submerged lands by Spanish officials are not recoanized, Sullivan
v, Richardson, 33 Fla. 1, 14 So. 692 (1894}, and grants by the
croun are not interpreted to Include lands below the high tide
line unless expressly conveyed, Apalichicela Land and Development
Co. v. McRae, supra.

Section 2. THE BOUNDARY BETWEEN PUBLIC AND PRIVATE LANDS

BORAX CONSOLIDATED LTD. v. LCS ANGELES
296 U.S, 10 (1935)

Petitioners claim under a federal patent which, according to
the plat, purported to convey land bordering on the Pacific
Dcean, There is no questlon that the United States was free to
convey the upland, and the patent affords no ground for helding
that it did not convey all the title that the United Stares had
in the premises. The question as to the extent of this federal
grant, that is, as to the limit of the laund conveyed, or the
boundary between the upland and the tideland, is necessarily =

_federal question. It is a question which concerns the validity
and effect of an act done by the United States; it involves the
ascertainment of the essential basis of a right asserted under
federal law. Rights and interests in the tideland, which {s
subject to the sovereignty of the Statc, are matters of local
law.

The tideland extends to the high vater mark. This does rot
mean, as petitlioners contend, 2 physica. mark made upon thz
ground by the waters; it means the linme of high water as
determined by the course of the tides. 1y the civil law, the
shore extends as far as the highest wav: reach in winter, But
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by the common law, the shore "is confined to the flux and reflux
of the sea at ordinary tides.” It is the land “"between ordinary
high and low-water mark, the land over which the daily tides ebb
and flow, When, therefore, the sea, or a bay, is named as a
boundary, the line of ordinary high-water mark is always intended
where the common law prevails.”

The range of the tide at any glven place varles from day to
day, and the question is, how is the line of "ordinmary” high
water to be determined? The range of the tide at times of new
moon and full moon "is greater than the average,” as "high water
then rises higher and low water falls lower than usual.” The
tides at such times are called "spring tides.” When the moon is
in its first and third quarters, “the tide does not rise as high
nor fall as low as on the average.” At such times the tides are
known as "neap tides.” The view that "neap tides” should be
taken as the ordinary tides had its origin in the statement of
Lord Hale. Be Jure Marils, cap. VI; Hall on the Sea Shore, p. 10,
App.XXIII, XXIV. 1In his classification, there are "three sorts
of shores, or littora marina, according to the various tides,”
(1) "The high spring tides, which are the fluxes of the sea at
those tides that happen at the two equinoxials™; (2) "The spring
tides, which happen twice every month at full and change of the
moon”; and (3) "Ordinary tides, or nepe tides, which happen
between the full and change of the moon.” The last kind of
shore, said Lord Hale, "is that which is properly littus maris.”
He thus excluded the "spring tides”™ of the month, assigning as
the reason that "for the most part the lands covered with these
fluxes are dry and maniorable,” that is, not reached by the
tides,

The subject was thoroughly considered in the case of
Attorney General v, Chambers, 4 De G.M. & G. 206. 1In that case
Lord Chancellor Cranworth invited Mr. Baron Alderson and Mr.
Justice Maule to assist in the determination of the question as
to "the extent of the right of the Crown to the seashore.” Those
judges gave as thelr opinion that the average of the "medium
tides in each quarter of a lunar revolution durlng the year”
fixed the limit of the shore. Adverting to the statement of Lord
Hale, they thought that the reason he gave would be a guide to
the proper determination. “"What,” they asked, are "the lands
which for the most part of the year are reached and covered by
the tides?” They found that the same reason that excluded the
highest tides of the month, the spring tides, also excluded the
lowest high tides, the neaps, for "the highest or spring-tides
and the lowest high tides (those at the neaps) happen as often as
each other.” Accordingly, the judges thought that “the medium
tides of each quarter of the tidal period” afforded the best
criterion. They said: "It is true of the limit of the shore
reached by these tides that it is more frequently reached and
covered by the tide than left uncovered by it. For about three
days it 1s exceeded, and for about three days it 1s left short,
and on one day it Is reached. This point of the shore therefore
is about four days in every week, i.e. for the most part of the
year, reached and covered by the tides.” 1Id., p. 214.

Having recelved this opinion, the Lord Chancellor stated his
own, He thought that the authorities had left the question "very
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much at large.” Lookinz at "the principle of the rule which
gives the shore to the Crown,"” and finding that principle to be
that "it is land not capable of ordinmary cultivation or
occupation, and so is in the nature of unappropriated soil,” the
Lord Chancellor thus stated his conclusion: "Lord Hale gives as
his reason for thinking that lands only covered by the high
spring—~tides do not belong to the Crown, that such lands are for
the most part dry and manlorable; and taking this passage as the
only authority at all capable of guidling us, the reasonable
conclusion is that the Crown”s right is limited to land which 1is
for the most part not dry or maniorable. The learned Judges
whose assistance I had Iin this very obscure question point out
that the limit indicating such land is the line of the medium
high tide between the springs and the neaps. All land below that
line 1Is more often than not covered at high water, and so may
justly be said, in the language of Lord Hale, to bes covered by
the ordinary flux of the sea, This cannot be said of any land
above that line,” The Lord Chancellor therefore concurred with
the opinion of the judges "in thinking that the medium line must
be treated as bounding the right of the Crown."” 1Id., p. 217.
ook

In California, the Acts of 1911 and 1917, upon which the
City of Los Angeles bases its claim, grant the "tidelands and
submerged lands" situated "below the line of mean high tide of
the Pacific Dcean.” Petitioners urge that “"ordlinary high water
mark"” has been defined by the state court as referring to the
line of the neap tides, We find 1t unnecessary to review the
cases cited or to attempt to determine whether they record a
final judgment as to the construction of the state statute,
which, of course, is a question for the state courts.

In determining the limit of the federal grant, we perceilve
no justification for taking neap high tides, or the mean of those
tides, as the boundary between upland and tideland, and for thus
excluding from the shore the land which is actually covered by
the tides most of the time. In order to Include the land that is
thus covered, it is necessary to take the mean high tide line
which, as the Court of Appeals said, is neither the spring tide
nor the neap tide, but a mean of all the high tides.

In view of the definition of the mean high tide, as given by
the United States Coast and Geodetic Survey, that "Mean high
water at any place is the average height of all the high waters
at that place over a considerable period of time,” and the
further observation that "from theoretical considerations of an
astronomical character” there should be a "a periodic variation
in the rise of water above sea level having a period of 18.6
years,” the Court of Appeals directed that ip order to ascertain
the mean high tide line with requisite certainty in fixing the
boundary of valuable tidelands, such as those here in question
appear to be, "an average of 18.6 years should be determined as
near as possible.” We find no error in that instruction.

The decree of the Court of Appeals is Affirmed.
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NOTES

1. The excerpt in Note 2 is intended to aid in understanding the
nature of tides. Tides, as explained In the excerpt, vary
because of variations in a number of forces and hydrographic
features. Interestingly, Florida“s panhandle west of Cape San
Blas usually has only one high and low tide per day, while the
rest of the state has two tides per day.

2. Maloney and Ausness, The Use and Legal Significance of the
Mean High Water Line in Coastal Boundary Mapping, 53 N, C, L.
Rev. 185, 195-98 (1974).

The tide is defined, as: "The perilodic rising and falling
of the water that results from the gravitational attraction of
the moon and sun acting upon the rotating earth.” This indicates
the strong relationship between the sun and the moon and the
tides. The individual tide-producing forces vary over the face
of the earth in a regular manner, but the different combinations
of these forces produce totally different tides. Moreover, the
response of various bodies of water tc these forces varies
because of differing hydrographlc features of each basin.

The variations in the major tide-producing forces are a
result of changes in the moon”s phases, declination to the earth,
distance from the earth and regression of the moon”s nodes. The
variations which occur because of this latter factor will go
through one complete cycle in approximately 18.6 years. The
other changes have cycles varying from 27 1/3 days (moon”s
declination) to 27 1/2 days (moon”s distance) te 29 1/2 days
(moon“s phases). These cycles differ in magnitude, and their
effect on the tide varies from place to place around the earth,
The various combinations of all these changes also result in the
daily variations in the tide at a given location,

The forces related to the changes in the moon”s phases are
strongest twice each month at new and full moon and the tides
occuring at approximately these times are known as spring tides.
These forces are weakest at the time of the first or third
quarter of the moon and the tides occuring then are called neap
tides. However, at most places there Is a lag of a day or two
be tween the occurrence of the appropriate phase of the moon and
corresponding spring or neap tide. The cycle relating to the
moon”s declination is strongest twice each month when the moon is
at the tropics and it is weakest when the moon is over the
equator. The tides associated with these changes are called
tropic and equatorial tides when they are the strongest and
weakest, The tides occurring when the moon is nearest the earth
are called perigean tides and those occurring when the moon is
farthest from the earth are called apogean tides. A lag of a day
or two is also found between the declination and the distance of
the moon and the corresponding state of the tide.
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There are three charascteristic features of the tide at a
given place -- the time, range, and type of tide. The time of
the tide is related to, and can be specified by, the moon”s
meridian passage. The range of the tide refers to the magnitude
of the rise and fall of the tide, and varies from day to day, at
a given place depending on the relation of the tide-producing
forces., The type of tide denotes the characteristic form of the
datly rise and fall of the tide. The tide is semidiurnal when
two highs and two lows occur each day; it is diurnal when only
one high and one low occur each day; and it is mixed when two
high and two low waters occur in a day with marked differences
between the two high or the two low waters.

These tidal characteristics vary from one location to
another as a result of variations in the tide-producing forces
and in hydrographic features. While some generalizations about
tidal characteristics can be made, it must be recognized that
tidal characteristics are a local phenomenon and the description
of the tide in ome area may be inmapplicable to another area.

The tide observations required for the determination of a
tidal datum must be as accurate as possible because the location
of the boundary determined from the datum may involve very
valuable lands. After the vertical elevation of a tidal datum is
established it must be translated into a line on the ground --
the intersection of the datum plane with the shore. An error of
only tenths of an inch in the tidal datum may result in the line
of intersection moving a considerable distance landward or
seaward if the shore has a flat slope. Therefore, the accuracy
of coastal boundaries has a direct relation with the accuracy of
the original tide observations.

The specific tidal datums that define the coastal boundaries
provide the elevation of a stage of the tide on an average basis.
For instance, mean high water is an average of the high waters.
Because the magniltude of the rise and fall of the tide varies
from day to day, tidal characteristics derived from daily
observatlions may differ considerably from the average or mean
values over a long period of time. Therefore, the average must
be based on long-term ocbservations before it can be considered an
accurate value for the tidal datum. When only short-term
observations are available, they may be corrected to long-term
mean values by comparison with simultaneous observations taken at
some nearby location for which mean values have been determined
from long-term observations,

Observations over a period of nineteen years are generally
used to determine tidal datums because all the cycles related to
the phases, declinatlions and distance of the moon occur within
this period. 1In addition, the seasonal fluctuations of water
level will be complete within a year, and the effects of these
non-tidal forces can be balanced. When long-term observatlons
are used to determine tidal datums, the datums will be applicabla
in future years unless the factors producing the tidal character
have changed. The primary factor which might change and cause a
variance Iin the datum will be the hydrographic features of the

area.
* % %
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3. Tides are measured by the helght of the water, not the
distance on the ground between the low and high tide lines. The
amount of "wet sand” area, therefore, is a function of the height
of the tide and the topography of the land. In many areas of
Florida the slope of the land from the water is so slight that
minor discrepancies in tide height calculation can affect
hundreds of acres of land. See, e.g., Trustaes v, Wetstone, 222
Sc.2d 10 (Fla. 1969):

At the hearing, a reputable surveyor testified on
behalf of Plaintiff. From his testimony It appears that the
mean high-tide line subscribing the Island could not be
located with any certainty, the allowance for error in 1its
location varying from several hundred feet to a quarter of a
mile. The nearest tide gauging station that gave a verticle
reference point (i.e, the elevation of the plane of mean
high-tide above the zero plane of the mean sea level bench
marks) was eight miles away from the Island. This verticle
reference point from which a surveyor would normally run his
line would be compounded over the course of eight miles to
create an excessive tolerance on the almost horizontal plane
so that such tolerance would vary from several hundred feet
to a quarter of a mile when it reached the Island. The
mangrove lands were so gradual in their slope as to he
almost flat. Also, there were soft spots and hard spots in
the land so that a difference would result when the

surveying rod was put down in one spot or another,
* % %

ST. JOSEPH LAND AND DEVELOPMENT CO.
v,
FLORIDA STATE BOARD OF TRUSTEES OF INTERNAL IMPROVEMENT FUND
365 So0.2d 1084 (Fla. 1st DCA 1979)

Private landowner filed action for declaratory judgment
against Board of Trustees of Internal Improvement Trust Fund
seeking a declaration of the boundary between its lands and
state”s adjacent submerged lands. The Circuit Court, Gulf
County, Larry G. Smith, J., entered final judgment from which
private landowner appealed. The District Court of Appeal, Boyer,
J., held that the line of mean high water was the boundary line.

* ok ok

...[A] quantity of land indicated in a government survey
cannot control the description since the general rule 1s that the
mean high water line is the boundary even where a meander line is
also given, This principle is well-stated 1o Connery v. Perdido
Key, Inc., 270 So.2d 390 (Fla. lst DCA 1973) wherein the court
said:
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"Where the original government land office plat shows a
tract of land to have as its boundary a body of water,
such water course is a natural monument which will
constitute the boundary of the land, even if distant or
variant from the position indicated for 1t by the
meander lime, and will control as a call of the survey
over either distances or quantity of land designated 1in
the conveyance or on the goverument plat.” (270 So.2d
at page 394)

The acreage based on the meander line is merely an estimate of
the land involved and is seldom precise in a government survey,
The meander line simply defines the sinuosities of the shoreline.

"Meander lines are run in surveying fractional portions
of the public lands bordering on navigable rivers, not
as boundaries of the tract, but for the purpose of
defining the sinuosities of the banks of the stream,
and as the means of ascertaining the quantity of 1land
in the fraction subject to sale, which i{s to be paid
for by the purchaser. * * * , , . the watercourse, and
not the meander line as actually run on the 1land, is

the boundary.” (270 So0.2d at pages 393, 394)
* % %

FLORIDA BOARD OF TRUSTEES OF INTERNAL IMPROVEMENT TRUST FUWD
v,
WAKULLA SILVER SPRINGS (0.,
362 S0.2d 706 (Fla. 34 DCA 1978)

This action was filed on November 1, 1971, by appellee
agaianst appellant seeking a declaratory judgment as to the
location of the boundary line of a tract of land owned by
appellee on Key Largo, Monroe County, Florida,

* % X

Appellee admits that the mean high water line (MHWL) 1is the
boundary; however, it alleges that the MHWL cannot be located
accurately on these lands because the lands are low, wet,
mangrove swamp,

* ¥ %

The Trustees made a tidal study to determine that the
elevations of mean high water on Wakulla“s lands could be
located and a survey to show the location of polnts that
were at that mean high water line. The Trustees” tidal study was
performed by personnel of the State of Florida, the United States
National Ocean Survey and a private contract firm. The method
used was short term method with an inherent error of + .1 feet to
+ .25 feet. John Michel, Wakulla“s expert witness, testified
that when the rule of probabilities is applied to these results,
including the inherent error, there is a probability of a still
greater error. The evidence also showed that the inherent error
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resulting from the Trustees” use of this short term me thod
could result in an error in excess of 1,000 feet in the location
of the boundary line.

The Trustees did not locate a mean high water line, but only
attempted to show that mean high water could be located.

The onlv courses and distances available are those of the
meanderline. The guantity, the acreage referred to on the
original plat, is available. {nder the circumstances and in the
absence of better evidence, the Court must rely on the quantity
of land conveyed by the Trustees; thus the meanderline of the
original United States survey which was used to determine the
quantity of land in Government Lots 3 and 4 is the only boundary

line available to the Court.
x ok

NOTES

1. What are meander lines? Are they boundaries? What is the
purpose of meandering a body of water? Consider the following
excerpt from Maloney, The Ordinary High Water Mark: Attempts at
Settling an Unsettled Boundary Line, 13 Land and Water L. Rev.
465, 489-90 (1978).

Meander lines are established by public survey and
were traditionally determined by the surveyor actually
walking around the shoreline of a navigable body of
water to record a llne which purportedly followed the
sinuosities of the shore. The meander line of a
sarticular plece of land will be a straight line or a
series of straight lines connecting points or monuments
on the shore for use in determining the quantity of
public land in the subdivision belng surveyed. It has
been held in innumerable cases that unless a clear
fntent to make the meander line the boundary is shown,
it is not the proper line of demarcation for title
purposes, but the water whose boundary is meandered is
the true boundary. Courts have, nevertheless,
occasionally declared the meander line to be the
property boundary where the water line was obscured in
some way.

See, e.g., Trustees of the Internal Improvement Trust Fund v.
Wetstone, 222 So.2d 10 (Fla, 1969), in which the Florida Supreme
Court used the meander line as the boundary even though the line
clearly extended into navigable waters, and the state offered no
evidence as to the location of the mean high tide line,

2. In 1974, the Florida legislature adopted The Coastal Mapping
Act to standardize mapping procedures and govern the
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admissibility of maps and surveys 1n court. The act was intended
to prevent results such as the one in Wetstone,

177.26 Declaration of policy. =-- The Legislature
hereby declares that accurate maps of coastal areas are
required for manv public purposes, Including, but not
limited to, the promotion of marine navigation, the
enhancement of recreation, the determination of coastal
boundaries, and the implementation of coastal zone
planning aad nanagement programs by state and local

governmental agencies, Accordingly, a state coastal
mapping progran is declared to be in the public
interest. The Legislature further recognizes the

desirability of confirmation of the mean high-water
line, as recognized in the State Constitution and
defined in s, 177.27(15) as the boundary between state
sovereignty land and wuplands subject to private
ownership, as well as the necessity of uniform
standards and procedures with respect to the
establishment of local tidal datums and the
determination of the mean high-water and mean low-water
lines, and therefore direets that such uniform
standards and procedures be developed,
Yoo %

177.30 Authorization of coastal mapping program,
-~ The Department of Natural Resources 1is authorized
and directed to conduct a comprehensive program of
coastal boundary mapping with the object of providing
accurate surveys of the coastline of the state at the
earliest possible date.

177.31 fapping standards. -- All maps produced
under the provisions of this part shall conform at
least to minimal national map accuracy standards,

177.32 Approval of maps by department, --

(1) Upon completion of a map or series of maps,
the department shall transmit a copy of the map or maps
to the clerk of the circuit court for the county In
which the 1land shown on the map is located. In
addition to any other notlce required by law, the
department shall publish 1in a newspaper of general
circulation in the affected area at least once a week
for 4 consecutive weeks a notice that a copy of the
proposed map or maps is on file in the said clerk”s
office and that a public hearing shall be held at a
specified time and place as provided in subsection (2),

(2) Before a proposed map shall become effective,
the department shall hold a public hearing in the
county or counties in which the land shown on the map
is located,

(3) After such public hearing, the department may
approve the proposed map with or without amendments or
may withdraw it for further study.

(4) The decision of the department shall be
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subject to judicial review as provided in chapter 120.

(5) Upon approval by the department, these maps
shall be known as “"approved coastal zone maps,” and
copies thereof shall be filed among the public land
records of all affected counties.

177.33 Revised and supplemental maps. --

(1} The department shall endeavor to maintain the
accuracy of its mapping program by reviewing its data
at least every 25 years and, when necessary, issuing
revised approved coastal zone maps,

(2) Any private person or government official may
advise the department in writing of any 1instance in
which significant shoreline alteration has occurred as
the result of natural conditions or human activities.
Upon notification thereof, or on its own initiative,
the department may investigate such cases and, when
appropriate, authorize the production of a revised
coastal zone map of the affected area.

(3) When appropriate and when needed or desirable
for particular areas, the department may publish
supplemental maps of a scale larger than the standard
scale,

(4)  Revised or larger scale maps shall become
approved coastal zone maps following approval by the
department in accordance with procedures set forth in
s. 177.32.

177.34 Coastal boundary line location. =-- Where
approved coastal zone maps do not designate the mean
high-water line but instead depict an apparent

shoreline, the apparent shoreline is not intended to
represent the mean high-water line. Mean high-water or
mean low-water lines, whether or not represented on
approved coastal zone maps, may be located precisely on
the ground by field surveys made in accordance with the
standards and procedures set forth in ss. 177.37-
177.36.

177.35 Standards and procedures; applicability, --
The establishment of local tidal datums and the
determination of the location of the mean high-water
line or the mean low-water line, whether by federal,
state, or local agencies or private parties, shall be
made 1in accordance with the standards and procedures
set forth in ss, 177.37-177.39 and in accordance with
supplementary regulations promulgated by the
department,

177.36 Work to be performed only by authorized
personngl, -~ The establishment of local tidal datums
and the determination of the location of the mean high-
water line or the mean low-water line shall ©be
performed by qualified personnel 1licensed by the
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Florida State Board cof Professional Engineers and Land
Surveyors or by rep.esentatives of the United 3States
sovernment when approved by the department,

Note. -- The Florida State Board of Professional
Yngineers aad Land Surveyors was abolished bv ¢h, 73-
243, and a Board of Land Surveyors was created to
regulate the profession of surveying,

177.37 Notification to department. == Any
surveyor undertaking to establish a local tidal da tum
and  to determine thae location of the mean high-water
line or the mean low-water line shall submit 2 copy of
the results thereof to the departmernt within 99 days
after the completion of such work, 1if the same is to be
recorded or submitted to any court or agency of state
or local government,

177.38 Standards for establishment of loecal tidal
datums, --

(1) Unless otherwise allowed by thlis part or
regulations promulgated hereunder, a local tidal datum
shall be established from a series of tide observations
taken at a tide station established in accordance with
procedures approved by the department, 1In establishing
such procedures, full comsideration will be given to
the national standards and procedures established by
the National Ocean Survey.

(2) Records acquired at control tide stations,
which are based on mean 19~year values, comprise the
basic data from which tidal datums are determined,

(3)  Observations at a tide station other than a
control tide station shall be reduced to mean 19-year
values through comparison with gsimul taneous
observations at the appropriate control tide stations.
The observations shall be made continuously and shall
extend over such period as shall he provided for in
departmental regulations.

{(4) When a 1local tidal da tum has bean
established, it shall be preserved by referring it to
tidal bench marks in the manner prescribed - by the
department.

(5) A local tidal datum may be established
between two tide stations by interpolation when the
time and mean range differences of the tide between the
two tide stations are within acceptable standards as
determined by the department, The methods for
establishing the 1local tidal datum by interpolation
shall be prescribed by regulations of the department,
Local tidal datums established in this matter shall be
recorded with the department.

(6) A local tidal datum properly established
through the use of continuous tide observations meeting
the standards described in this section shall be
presumptively correct when it differs from a local
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tidal datum established by interpolation.

(7)  The department may approve the use of tide
observations made prior to July I, 1974, for use 1in
establishing local tidal datums.

177.39 Determination of mean high-water line or
mean low-water line. =-- The location of the mean high~
water line or the mean low-water line shall be
determined by methods which are approved by the
department for the area concerned. Geodetic bench
marks shall not be wused unless approved by the
department.

177.40 Admissibility of maps and surveys. =-- No
map or survey prepared after July 1, 1974, and
purporting to establish local tidal datums or to
determine the location of the mean high-water line or
the mean low-water line shall be admissible as evidence
in any court, administrative agency, political
subdivision, or tribunmal in this state unless made in
accordance with the provisions of this part by persons
described in s. 177.36.

3. In fresh, nontidal lakes, the ordinary high water mark
creates the public - private ownership boundary if the lake is a
"navigable" water body. In determining the ownership of lakes,
the fact of meandering changes the burden of proof as to whether
the lake is navigable, and therefore, owned by the state. See,
Odom v. Deltona, 341 So.2d 977, 988-89 (Fla., 1975):

Appellants contend that the trial court made a
distinction between meandered and non-meandered fresh
water lakes without a factual or lawful basis for such
distinction. Nevertheless, as the trial court
observed, at this late date we are not in a position
"to evaluate the work of those surveyors of many
decades past” and can merely accept their work as
correct, particularly since the state 1tself has relied
upon it constantly since it was completed. In Florida,
meandering is evidence of navigability which creates a
rebuttable presumption thereof. The logical converse
of thls proposition, noted by the lower court, is that
non-meandered lakes and ponds are rebuttably presumed
non-navigable, The lower court”s treatment  of
meandering 1is also in accord with the proposition that
a water body should be regarded as being non-navigable
absent evidence of navigability.

4. The dividing line between state and private ownership of the
beach 1s not the mean high tide line in all states. To encourage
commerce and development, several states have allowed private
ownership of the wet sand area by the adjacent upland owner.
These states include: Delaware, Maine, Massachusetts, New
Hampshire, Pennsylvania, and Virginia. See, D. Brower, Access to
the Nation”s Beaches: Legal and Planning Perspectives 21 (1976).
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Section 3. AMBULATORY BOUNDARIES

Shorelines are rarelv stable and are subject to constant,
gradual change from erosion, accretion, and reliction. Storms
and floeoding may drastically change the character of the coast in
a very short period. Gradual changes in the shorsline have hesen
generally recognized as changing the legal boundary, also.
Sudden, avulsive change, however, may have no effect on the legal
boundary.

The following excerpt explains some of the terms assocliated
with ambulatory boundaries:

Maloney and Ausness, The Use and Legal Significance
of the Mean High Water Line in Ccastal Boundary Mapping,
53 N.C. L. Rev. 185, 225-26 (1974).

Before discussing the problem of ambulatory versus fixed
boundarles, it may be helpful to consider the meaning of a number
of terms commonly used in legal discussions of this problem.
Accretions or accreted lands consist of additions to the land
resul ting from gradual deposit by water of sand, sediment or
other material. The term applies to such lands produced along
both navigable and non-navigable water. Alluvion is that
increase of earth on a shore or bank of a stream or sea, by the
force of the water, as by a current or by waves, which is so
gradual that no one can judge how much is added at each moment of
time. The term "slluvion” is applied to the deposit itself,
while accretion denotes the act, but the terms are frequently
used synonymously.

Reliction refers to land which formerly was covered by
water, but which has become dry land by the imperceptible
recession of the water. Although there is a distinction between
accretion and reliction, one being the gradual building of the
land, and the other the gradual recession of water, the terms are
of ten used interchangeably. The term "accretion” in particular
1s often used to cover both processes, and generally the law
relating to both 1s the same,

Erosion is the gradual and imperceptible wearing away of land
bordering on a body of water by the natural action of the ele-
ments. Avulsion is either the sudden and perceptible alteration
of the shoreline by action of the water, or a sudden change of
the bed or course of a stream forming a boundary whereby it
abandons its old bed for a new one.
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HUGHES v. WASHINGTON
389 U.S. 290 (1967)

Mr. Justice Black delivered the opinion of the Court,

The questlon for decision is whether federal or state law
controls the ownership of land, called accretion, gradually
deposited by the ocean on adjoining upland property conveyed by
the United States prior to statehood., The circumstances that
give rise to the question are these. Prior to 1889 all land in
what is now the State of Washington was owned by the United
States, except land that had been conveyed to private parties.

At that time owners of property bordering the ocean, such as the
predecessor in title of Mrs, Stella Hughes, the petitioner here,
had under the common law a right to include within their lands
any accretion gradually built up by the ocean. Washington became
a State in 1889, and Article 17 of the State”s new constitution,
as interpreted by its Supreme Court, denied the owners of ocean-
front property in the State any further rights in accretion that
might in the future be formed between their property and the
ocean. This 1s a suit brought by Mrs. Hughes, the successor in
title to the original federal grantee, against the State of
Washington as owner of the tidelands to determine whether the
right to future accretions which existed under federal law in
1889 was abolished by that provision of the Washington
Constitution., The trial court upheld Mrs. Hughes” contention
that the right to accretions remained subject to federal law, and
that she was the owner of the accreted lands. The State Supreme
Court reversed, holding that state law controlled and that the
State owned these lands. 67 Wash.2d 799, 410 P.2d 20 (1966). We
granted certiorari. 385 U.S. 1000 (1967). We hold that this
question is governed by federal, not state, law and that under
federal law Mrs. Hughes, who traces her title to a federal grant
prior to statehood, is the owner of these accretions,

While the issue appears never to have been squarely
presented to this Court before, we think the path to decision is
indicated by our holding in Borax, Ltd. v. Los Angeles, 296 U.S.
10 (1935). In that case we dealt with the rights of a California
property owner who held under a federal patent, and in that
instance, unlike the present case, the patent was issued after
statehood., We held that

“[t]he question as to the extent of this federal grant, that

is, as to the limit of the land conveyed, or the boundary

between the upland and the tideland, 1s necessarily a

federal question. It 1s a question which <concerns the

validity and effect of an act done by the United States; it

involves the ascertalnment of the essential basis of a right

asserted under federal law." 296 U.5., at 2Z.
No subsequent case in this Court has cast doubt on the principle
announced in Borax, See also United States v. Oregom, 295 U.S.
1, 27-28 (1935). The State argues, and the court below held,
however, that the Borax case should not be applied here because
that case involved no question as to accretions. While this is
true, the case dld involve the question as to what rights were
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conveyed by the federal grant and decided that the extent of
ownership under the federal grant is governed by federal law.
This is as true whether doubt as to any boundary 1is based on a
broad question as to the general definition of the shoreline or
on a particularized problem relating to the ownershilp of
accretion, See United States v. Washington, 294 F.2d 820, 832
(C.A., 9th Cir. 1951), cert. deniled, 369 U.S. 817 (1962). We
therefore find no significant difference between Borax and the
present case. o

Recognizing the difficulty of distinguishing Borax,
respondent urges us to reconsider it, Borax itself, as well as
United States v. Qregon, supra, and many other cases, makes clear
that a dispute over title to lands owned by the Federal
Government 1s governed by federal law, although of course the
Federal Government may, if it desires, choose to select a state
rule as the federal rule, Borax holds that there has been no
such choice in this area, and we have no difficulty iIn concluding
that Borax was correctly decided., The rule deals with waters
that Iap both the lands of the State and the boundaries of the
international sea, This relationship, at this particular point
of the marginal sea, is too close to the vital interest of the
Nation in its own boundarles to allow it to be governed by any
law but the "supreme Law of the Land.”

This brings us to the question of what the federal rule is.
The State has not attempted to argue that federal law gives it
title to these accretions, and it seems clear to us that it could
not. A long and unbroken line of decisions of this Court
establishes that the grantee of land bounded by a body of
navigable water acquires a right to any natural and gradual
accretion formed along the shore. 1In Jones v, Johnston, 18 How.
150 (1856}, a dispute bestween two parties owning iand along Lake
Michigan over the ownership of soil that had gradually been
deposited along the shore, this Court held that "[l]and gained
from the sea either by alluvion or dereliction, if the same be by
little and little, by small and imperceptible degrees, balongs to
the owner of the land adjoining.” 18 How., at 156. The Court
has repeatedly reaffirmed this rule, and the soundness of the
principle is scarcely open to question, Anv other rule would
leave riparian owners continually in danger of lesing the access
to water which is often the most valuable feature of their
property, and continually vulnerabls to harassing litigation
challenging the location of the original water lines, While it
is true that these riparian rights ars to some extent insecure in
any event, since they are subject to considerable control by the
neighboring owner of the tideland, this is insufficient reason to
leave these valuable rights at the mercy of natural phenomena
which may in no way affect the interests of the tideland owner,
We therefore hold that petitioner is entitled to the accretion
that has been gradually formed along her property by the ocean.

The judgment below is reversed, and the case is remaanded to
the Supreme Court of Washington for further proceedings not
inconsistent with this opinion.

Reversed and remanded.
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Mr. Jus tice Stewart, concurring.

| fully agree that the extent of the 1856 federal grant to
which Mrs. Hughes traces her ownership was orginally = measurable
by federal commonlaw, and that under the applicable federal rule
her predecessor in title acquired the right to all accretions
gradually  built up by the sea. For me, however, that does not
end the matter. For the Supreme Court of Washington decided in
1966, in the case now before us, that Washington terminated the
right to oceanf ront accre tions when it became aS tatin 1889.
The State concedes that the federal grant in question conferred
such aright prior to 1889. Butthe State purpor ts to have
reserved all post 1889 accre tions for the public domain. Mrs.
Hughesis entitled to the beach she claims in this case only if
the Stae failed in its effortto abolish all privatrigh ts to
seashore accretions.

Surely it mustbe conceded as ageneral proposi ti,on that the
law of real property is, under our Constitution, lef t to the
individual S tates to develop and administer. And surely
Washington or any other S tate is free to makechanges, ei ther
legisla tive or judicial, in its general rules of real property
law, including the rules governing the property rights of
riparian ~ owners. Nor are riparian owners who derive their title
from the United S tates somehowmmunefrom the changing impact of
these general state rules. For if they were, then the property
law of a State like Washington, carved entirely out of federal
territory,  would be forever frozen into the mold it occupied on
the date of the State sadmission to the Union. It follows that
Mrs. Hughescannot claim immunity from changesin the property
law of Washington simply because her title derives from a federal
grant. L.ike any other property owner, however, Mrs. Hughesmay
insist, quite apart from the federal origin of her title, that
the State not take her land without just compensation~

Accordingly, if Article 17 of the Washington Constitution
had unambiguoushprovided, in 1889, that all accretions along
the Washington coast from that day forward would belong to the
State rather than to private riparian owners, this case would
present two questions not discussed by the Court, both of which |
think exceedingly difficult. First: ~ Does such a prospective
change in state property law consti tute a compensdle taking?
Second: If so, does the consti tutional right to compenséon run
with the land, so as to give not only the 1889 owner, but also
his successors including  Mrs- Hughes- avalid claim against
the Sta te?

The fact, however, is that Atrticle 17 contained no such
unambiguousprovision. In that Ar ticle, the Stae simply
asserted its ownership of "the beds and shores of all navigable
waers in the state up to and including the Line of ordinary high
tide, in waters where the tide ebbs and flows, and up to and
including the Line of ordinary high water within the banks of all
navigabl rivers and lakes." In the present case the Supreme
Court of Washington held that, by this 1889 language, "[I] i ttoral
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rights of uplandownersvereterminated." 67Wash.2@99,816,
410P.2d 20, 29. Sucha conclusionby the State s highescourt
ona question of state law wouldordinarily bind this Court, but
here the s tde andfederal quesions are inextricably

intertwined.  For if it cannot reasonably be said that the

li ttoral rights of uplandownersvereterminded in 1889, then
the effect of the decision nowbefore us is to take from these
owners, without compensation,land deposited by the Pacific Ocean
from 1889 to 1966.

Wecannot resolve the federal question whether there has
beensucha taking withou first makinga determinationof our
ownas to whoownedthe seashore accretions between 1889 and
1966. To the extent that the decision of the Suprem€ourt of
Washington on that issue arguably conforms to reasonable
expedations, wemus of courseaccegi tas conclusive. Buto
the extentthat i t consi tutesa suddechangen s tae law,
unpredictable in termsof the relevant precedents, no such
deferencevouldbeappropriate. Fora Sate cannobe permited
to defeat the constitutional prohihition againsttakingproperty
withoutdueprocesef lawby thesimpledevicef asserting
retroactively  that the _property it has taken never existed at .
all.  Whethethe decisionhereworkean unprdietable changen
state law thus inevi tably presents a federal quegion for the
determinationof this Court. TheWashingtonourt insisted that
its decision was"not startling." 67 Wash.2d99, 814, 410P.2d
20, 28. Whais at issue hereis the accuracyof that
charac teriza tion.

The s tae court res ted its result upon Eisenbachv. Hdf ield
2 Wash236,26P. 539, but that decisioninvolvedonly the
rela tive rights of the S tdae and the upland ownerin the
tidelands themselves. TheEisenbacltourt declined to resolve
the accretions quesion presentechere. This quesion was
resolvedin 1946,in Ghionev. S tée, 26 Wasl2d 635, 175P.2d
955. Therethe State asserted, as it doeshere, that Article 17
operated to deprive private riparian ownersof post-1889
accretions. The WashingtorSupremeCourt rejected. that assertion
In Ghionandheldthat, after 188%s before,ti tie to gradual
accretions under Washington law vested in the owner of the
adjoining land. In the presentcase, 20yearsafter i ts Ghione
decison, the WashingtoBuprem€ourt reached different _
conclusion. Thes tatecourtin this casesoughto distinguish
Ghione: Thewater there involved waspart of a river. But the
Ghionecourt hademphatically stated that the samerule of
accretion... applies to both tidewatersandfresh waters." 26
Wash.28135,645, 175P.2d955,961. canonly concludeas did
the dissenting judge below, that the state court s mostrecent
congruetion of Article ].7 effected an unforeseeablehang in
Washingtgropety lawas expounddyy the S tée Supre ut.

Therecanbelittle doubtaboutthe impacbof that change
upon.'Irs. Hughes: I'he beachshehadevery reasonto regardas
herswasdeclaredy the state court tg bein the public domain.
Ofcoursdahecourtdid notconceivef;his actionasa taking,
Asis sooften the casewhera State exer=isesits powerto make
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law, or to regulate, or to pursue a public projec t, pre-exis ting
proper ty interes ts vere impaired here vi thou tany calcula ted
decision to deprive anyone of what he once owned. But the
Constitution measures  ataking of property not by what a State
says, or by what it intends, but by vhat it does. Although the
State in this case made no attemp tto take the accre ted lands by

eminent  domain, it achieved the same result by effecting a
retroactive transformation of private into  public property

without paying for the privilege of doing so. Because the Due
Process Clause of the Fourteenth Amendment forbids such

conf isca tion by aS tate, no less through its cour ts than through
its legisla ture, and no less when ataking is unintended than
when it is deliberate, I join in  reversing the judgment.

STATE v. FLORIDA NATIONAL PROPERTIES, INC.
338 So.2d 13 Fla. 1976!

BOYD, Justice.

This cause is before us on appeal from the Circuit Court,
Highlands County. The trial court in its final judgment passed
upon the cons ti tu tionali ty of Secti on 253. 151, Florida Sta tu tes,
giving this  Court jurisdiction of the direct appeal.

Section 253 ~151, Florida Statutes, reads as follows.

"253.151 Navigable meandered  fresh  water lakes

"l The boundary line shall be established by, or under the

supervision of, the board by use of one or more of the following
procedures:

"al  Where physical evidence exists indicating the actual
water s edge of any navigable meandered  fresh  water lake as of
the date such body came under the juri sdic tion of the s ta te,
regardless of where the water sedge &exis ts on the date of the
de termina tion of the boundary line, the water sedge as evidenced
on the former date shall be deemed the boundary line,"

+

The facts of this case are as folLlows.

Appellee-plaintiff is ariparian owner of certain lands in
Highlands  County bordering Lake Istokpoga, a navigable lake. The
ordinary high-wa ter mark of Lake |Is tokpoga was meandered at
different points and different times by U.S. Government surveyors
in the late 1800 sand early 1900 s. Lake Istokpoga was
meandered in the area of Appellee S property in  1928. Aopellee
deraigns it stitle back to certain warranty deeds issued by
Appellant-Trustees of the Internal Improvement  Trust Fund, the
Trustees  having previously received the lands by aswamp and
overflow lands grant from the U.S. Government. The land was
acquired by Appellee for the purposes of development and of
resale as aresidential community on the shores of Lake
Is tokpoga; because of this, aneed to do some work in the
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navigable waters of Lake Is tokpoga arose. Approxima tely four
years prior to the filing of this action, a dispute arose between
the Trustees and Appellee as to the location of the boundary
lines between the sovereignty bottom lands of the Lake and

Appellee  supland proper ty.
J qJ

Following a two-day trial the lower cour truled tha tthe
boundary line between Appellee supland property and the
sovereignty  bottom lands was the present ordinary high-water mark
of Lake lIstokpoga. The trial judge specifically found that in
the disputed area the 1928 Government meander line was at all
points coordinate with or upland of the present ordinary high-
water mark of Lake Is tokpoga; consequently, the cour tse taside
Appellants claim to all property upland of the 1928 meander line
in the area of Appellee s property. The court also found that
Appellants claim to the 41.6 feet contour had been based on
Section 253.151, Florida Statutes, and adjudged the statute to be
unconstitutional both on its face and as applied by Appellants,
as follows:

"The Court... finds that the [Appellants ]claim to the
41.6 contour is based on Fla.S tat. Section 253.151. The record
is replete  with evidence which clearly shows that the Trustees
have repeatedly asserted this S tatute as their authority for the
State sclaim to the 41.6 contour line. Although during the
course of this proceeding the Trustees have retrea ted from the
8 tatute as the basis for the Stae sclaim, this chang=in
approach is not convincing. Other than Section 253.151, the
Court can find no authority whatsoever for fixing the boundary
line at a particular elevation as urged by the I'rustees.

"A provision in the State of Washington s Consti tution
similar to Section 253.151 which purported to fix the boundary
line between sovereignty lands and private ownership as of the
date Washington was admitted to the Union was s truck downby the
SupremeCourt in  Hughesv. Washington, [389 U.S. 290, 19 L.Ed.2d
530, 88 S.Ct. 438 967!] as aviolation of Art. VI, Sec.2, the
Supremacy Clause, of the Uni ted States Consti tu tion. It is
apparent from Bonelli [Bonelli Cattle Co. v. Arizona] [414 U.S.
313, 38 L.Ed.2d 526, 94 S.Ct. 517 973!] and Hughesthat
Federal, not State, law governs the resolution of boundary line
disputes between the sovereign and private owners whose lands
border navigable bodies of water. In Hughesthe SupremeCourt

sta ted:

Along and unbroken line of decisions of this Court
establ.ishes thatthe grantee of land boundedby a body of
navigable waer acquires aright to any natural and gradual
accretion formed along the shore. [339 U.S. at 292, 88 S.Ct. at
439,] 19 L.Ed2d at 533.

This principle  was extended in Bonelli to include artificial
accretions where the accreted land ser ed no navigational

purpose. Rejec ting the same approach ; ken by the 'defendants in
this case, the U.S. SupremeCourt stat.,, in Hughes:
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Any other rule would leave riparian owners continually in
danger of losing the access to water which is of ten the most
valuable feature of their property, and continually  vulnerable to
harrassing litigation challenging  the location of the original
waer lines. f389U.S. at 293, 88 S.Ct. at 440,]19 L.Ed.2d at

534.

Fla.S tat~ Section 253.151 which purports to fix the
public/priva te boundary line as of the date of S taehood, suffers
from the same infirmi ties as the consti tutional provision under
considera tion in Hughes; and it is likewise uncons ti tu tional.
"Furthermore, Fla. Stat. Section 253.151, as applied by the
Trus tees in the ins tant case, viola tes the due process clauses of
both the Federal and Florida Consti tu tions. By relying upon
Section 253.151, the State, through the Trus tees, claims not only
the lands to which Plaintiff has already gained title through the
opera tion of accre tion and relic tion, butalso seeks to deny to
Plaintiff the right to acquire additional property in the future
through the process of accre tion and relic tion. Bo th Federal and
Florida courts have held that an owner of land bounded bv the
ordinary high water mark of navigable water is vested with

cer tain riparian righ ts, including the righ tto ti tie to such
addi tional abutting soil or land which may be gradually formed or
uncovered by the processes of accretion or reliction, which right

cannotbe taken by the State withoutpaymentof just
compensation. By requiring  the establishment of af ixed boundary
line between sovereignty bottom lands and Plaintiff S riparian
lands, Fla. Stat. Section 253.151 as applied by the Trustees in
the ins tant case, consti tutes ataking of Plaintif fs property,
including its riparian rights to future alluvion or accretion,
wi thou t compensa tion in viola tion to the due process clause of
the Four teenth Amendment of the Uni ted States Consti tu tion and
the due process clause of Art. |, Sec. 9, of the Florida

Cons ti tu tion.

"The Court also finds that Fla. Stat. Section 253.151 is
unconsti tutional in its entire ty. Subsection ! which requires
the Defendant Board of Trustees to establish  the boundary line
between the sovereignty bottom lands of navigable meandered fresh
water lakes and riparian uplands, cannot be separated from the
remafning portions of the Statute, which are closely connected
with and refer to the boundary line established pursuant to
subsection ! Without subsection !, the other provisions of
the Statute are meaningless since they serve no purpose
independent of the establishment of the boundary line.  Hence,
the Statute, which contains no severabili ty clause, is invalid in
its  entirety.

It is from this final judgment thatthis appeal is taken.

Upon careful  consideration  of both the record and arguments
of counsel, weconclud thatthe trial court correctly held the
efforts of the State to fix specific and permanent boundaries
were improper, and we hold that Section 253.151, Florida
Statu tes, is uncons ti tu tional.
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It is our opinion, and we so hold, thatthe proper ty line
separating sovereignty and riparian property  rights is the
ordinary  high-water mark in meandered fresh water lakes. In
doing so we recognize thatsuch line is subject to change from
natural causes or with joint consent of the State and private
riparian ~ owners. Fur thermore, as stated above, we sustain the
learned trial court in holding Section 253.151, Florida S tautes,
unconsti  tutional in its entirety. An inflexible meander
demarcation line would not comply with the spirit or letter of
our Federal or State Constitutions nor meet present requirements
of socie ty.

Accordingly, the judgment of the trial court is affirmed.

ORKGON EX REL. STAT'E LAND BOARD
V.
CORVALLIS SAND AND GRAVEL CO.
429 U.S. 363 977!

Nr. Justice  RKHNQUIST delivered the opinion of the Court,

Ilhis lawsui tbegan when the State of Oregon sued Corvallis
Sand S Gravel Co., an Oregon corporation, to settle the ownership
of certain lands underlying the Williamette River. The
Willame tte is anavigable river, and this land is loca ted near
Corvallis, Oregon. 'I'heriver is not an interstate boundary,

Corvallis Sand had been digging in the disputed part of the
riverbed for 40 to 50 years without alease from the State. The
State brought an ejectmentaction against Corvallis Sand, seeking
to recover 11 separate parcels of riverbed, as well as damages
for the use of the parcels. TheS tde s complaint alleged that
by virtue of its sovereignty it was the ownerin fee simple of
the dispu ted portions of the riverbed, and thati twas enti tied
to immediate possession and damages. Corvallis Sand denied the
.Sta te s ownership of the bed.

Each party was partially  successful in the Oregon courts,
and we granted cross peti tions for certiorari. 423 U.S. 1048, 46
L.Ed.2d 636. Thos courts understandably fel ttha tour recent
decision in Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 94 S.Cit.
517, 30 L.Ed.2d 526 973!, required that they ascertain and
apply principles of federal commoraw to the controversy.
Twenty-six States have joined in three amicus briefs urging that
we reconsider Bonelli, supra, because of what they assert is its
significant  departure from long-establish precedent in this
Cour t.

The nature of the Ii tiga tion and the contentions of the
parties mavbe briefly stated. Titie to two distin" t portions of
land has beenat issue throughou. Thefirs tof these porti ons
has apparently been within the bed of the Willamette River since
Oregon s admission to the Union. The other portion of the land
underlies the river in an area knownas Fischer Cut, which was
not apart of the riverbed at the tim~ Oregon was admitt dto the
Union. The trial court found thatprior to aflood which



occurred in  November 1909, the Willamette flowed around a
peninsula-like formation  known as Fischer Island, but that by
1890 a clearly discernible overflow  channel across the neck of
the peninsula  had developed. Before 1909 this channel carried

the flow of the river only at its intermediate or high stages,

and the main channel of the river continued to flow around

Fischer Island. But in November 1909, a major flow, in the words
of the Oregon trial cour t, "suddenly and with great force and
violence converted Fischer Cut into the main  channel of the

river."

The trial court,  sitting without  ajury, awarded all parcels
in dispute, except for the Fischer Cut lands, to the State. That
court found that the State had acquired sovereign title to those
lands upon admission into the union, and that it had not conveyed
tha tti tie. The State was also awarded damages to recompense it
for Corvallis Sand suse of the lands

With respec tto the Fischer Cut lands, the trial court found
tha t avulsion, ra ther than accre tion, had caused the change in
the channel of the river, and therefore the title to the lands
remained in  Corvallis Sand, the original owner of the land before
it became riverbed.

The Oregon Court of Appeals af firmed. Tha t court felt
bound, under Bonell, to apply federal common law to the
resolution of this proper ty dispu te. In so doing, the cour t
found that the trial court s award of  Fischer Cut to Corvallis
Sand was correct ei ther under the theory of avulsion, or under
the so-called excep tion to the secre tion rule, announced in
Commissioners v. United States, 270 F. 110 CA8 1920!.1/ The

1/ ! The court quoted the language from  Commissioners in
support of that rule:

"[The accretion rule] is applicable to and governs cases

where the boundary line, the thread of the stream, by the slow
and gradual processes of erosion and accre tion creeps  across the
intervening space between its old and its new loca tion. To this
rule, however, there is a well-es tablished and ra tional
exception. It is that, where ariver changes i.ts main channel,
not by excavating, passing over, and then filling the intervening
place be tween its old and its new main channel, but by flowing
around this intervening land, which never becomes in the
meantime  its main channel, and the change from the old to the new
main  channel is wrought during many years by the gradual or
occasional increase from vyear to year of the proportion of the
waters of the river passing over the course which eventually
becomes the new main channel, and the decrease from year to year
of the proportion of its waters passing through the old main
channel until the grea ter par tof its waters flow through the new
main channel, the boundary line be tween the es tates remains in
the old channel subjec t to such changes 'n tha tchannel as are
wrought by erosion or accre tion while tne water in it remains a
running  stream.... "18 Or. App. 524, 539-540, 526 P.2d 469,
477 974
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court, findin1g that preservation of the State s interest in
navigation, fishing, and other related goalsdid not require that
it acquire ownership of the newbed, rejected the argument that
the Stae s sovereign titie to ariverbed follows the course of
the river as it moves.

In this Court, Oregonurges thatwe ei ther modify Bonelli or
expound “federal commoraw" in such away that its titie to all
the land in question will be established. Corvallis Sand urges
that we interpret  "federal commonlaw" in such amanner that it
will  prevail ~ Amici, as previously noted, urge that we re-
examine Bonelli because in their view that case represented a
sharp break with well established previous decisions of the
Cour t.

The dispute in Bonelli was over the ownership of the former
bed of the Colorado River, abed which the river had abandoned
because of a federal rechanneling project. Ihe Bonelli land was
not part of the actual riverbed, however, either at the time
Arizona was admitted to the Union, or at the time of suit.

Before  Arizona had been admitted as as tate, Bonelli S
predecessor in title had received a United S taes patent to the
land. Over aperiod of years the Colorado River had migrated
gradually eastward, eroding its east bank and deposi ting alluvion
on its west bank in the process. In the course of this movement
of the river the Bonelli Land, which had at the time of patent
been on the east bank, was submerged, and, until. the rechanneling
project, most of it wasunder water. After the completion of the
rechanneling project the bed of the Col.orado River was
substantially narrowed, and the Bonelli land re-emerged.

The Supreme Court of Arizona held that Arizona owned the
ti tie to the beds of navigable rivers within its borders, and
that Arizona theref ore acquired ti tie to the Bonelli land when it
became part of the riverbed as aresult of the eastward migration
of the Colorado. That court went on to hold that under state law
the re emergence of the land was an avulsive change, which did
not dives tthe State of its ti ttl .to the exposed Iland. lhis
Court granted certiorari and reversed the Supreme ourt of
Arizona.

We phrased the critical inquiry in Bonell.i in these words:

"Th issue  before us is not wha trights the State has
accorded priva te tlLand] owners in lands which the State
holds as sover ign; but, rather, how far the State s
sovereign  right extends under the equal-footing doctrine and
the Submerged Lands Act whether the State re tains ti tie
to the lands formerly beneath the stream of the Colorado
River or whether that title is defeasible bv the withdrawal
of those waters." 414 U.S,, at 319 320, 94 S.Ct, at 513
Emphasis added, !
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We held tha tfederal common law should govern in  deciding
whether a State  retained title to lands whl.ch had re-emerged from
the bed of anavigable S tream, relying in part on Borax
Consolida ted, Ltd. v. Los Angeles, 296 US. 10, 56 S. Ct. 23, 80
L. Ed. 9 935! .Tha tcase held thatthe extent and validi ty of a
federal grant was a question to be resolved by federal law, and
in Bonelli we decided that the nature of the title conferred by
the equal-footing doctrine set forth in Pollard s Lessee V.
Hagan, 3 Hoar. 212, 11 L.Ed. 565 845!, should likewise be
governed by federal common law. Under the equal-footing doctrine
"the new States since admitted have the same rights, sovereignty
and jurisdiction... as the original States  possess wi thin
their  respective borders." Numford v.  Wardwell, 6 Wall, 423,
436, 18 L.Ed. 756 867!. Pollard s Lessee held that under the
equal-footing doc trine new Sta tes, upon their admission to the
Union, acquire ti tie to the lands underlying navigable waters
wi thin their boundaries.

We went on to discuss the nature of the sovereign sinteres t
in the riverbed, which  we found to lie in the protection of
naviga tion, fisheries, and similar purposes. We held that under
federal common law, as we construed it in that case, Arizona S
sovereign interest in the re-emerged land was not sufficient to
enable it to retain title. We found the principle governing
title to lands whi" hhave been formed by accretion, ra ther than
tha t which governs title where there has been an avulsive change
in the channel of the river, to be applicable. We chose the
former because it would both ensure the riparian owner access to
the water sedge and prevent the State from receiving a windfall.

We therefore decided that Bonelli, as riparian owner, was
entitled to the land in question.

Our analysis today leads us to conclude tha tour decision to
apply federal common law in Bonelli was incorrect. We first
summarize the basis for this conclusion, and then elabora te in
greater detail.

The  title to the land underlying the Colorado River at the
time  Arizona was admi tted to the Union ves ted in the Sta tas of
thatda te under the rule of ?ollard slessee v. Ha~an, supra.
Although federal law may fix the initial boundary line between
fas tlands and the riverbeds at the tme of aS ta te sadmission
to the Union, the State sti tie to the riverbed vests absolu tely
as of the time of its admission and is not subject to later
defeasance by operation of any doctrine of federal common law.
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Bonelli s thesis that the equal-footing doc tr Ine would
require  the effect of amovement of the river upon title to the
riverbed to be resolved under federal common law was in error.
Once the equal-footing doc trine had vested ti tie to the riverbed
in  Arizona as of the time of its admission to the Union the force
of that doctrine was spent; it did not operate af ter that date to
determine  what effect on titles the movement of the river might
have. Our error, as we now see it, was to view the equal-footing
doctrine enunciated in Pollard slessee v. Ha an as abasis upon

which  federal common law could  supersede state law in the

de termina tion of land ti ties. Precisely the contrary is true; in
Pollard s Lessee itself the equal-footing doctrine resulted in

the State sacquisi tion of ti tie notwi ths tanding the ef for ts of

the Federal Government to dispose of the lands in question in
ano ther way.

The equal-footing doctrine did not, therefore, provide a
basis for federal Ilaw to supersede the State s application of its
own law in deciding ti te to the Bonelli land, and sta te law
should have been applied unless there were present some other
princl.pie of federal law requiring state law to be displaced.

The only other basis for a colorable claim of federal right in
Bonel.li was that the Bonelli land had originally been patented to
its predecessor by the Uni ted States, jus tas had mosto ther Iland
in the Western S tates. But thatland had long been in private
ownership and, hence, under the great weight of precedent from
this Court, subject to the general body of state property law.
Since the application of federal common law is required nei ther
by the equal-footing doctrine nor by any other claim of federal
right, we now believe that title to the Bonelli land  should have
been governed by Arizona law, and that the disputed ownership of
the lands in the bed of the Willame tte  River in  this case should
be decided solely as ama tter of Oregon law.

In Borax Consolidated, Ltd. v. Los Angeles, 296 U.S. 10, 56

S.Ct. 23, 80 L.Ed. 9 935}, this Court also found a basis to
apply federa 1 law, buti ts rat onale does notdie tate ad if feren t
result in this case. In Borax, the city of Los Angeles brought
sui tto quie tti tie in cer tain land in Los Angeles Harbor. Los
Angeles claimed the land under agran tf rom the State of

California, whereas  Borax, Ltd., claimed the land as a successor

in interest to afederal patentee. The federal patent had
purported to convey a specified guantity of land, 18.88 acres,
according to asurvey by the General Land Off ice. This  Cour t
recognized that if the patent purported to convey lands which

were part of the tidelands, the patent would be invalid to that
extent  sine the Federal Government has no power to convey lands
which are rightfully the Sta te sunder the equal-footing

doctrine. Id., at 17-19, 56 S.Ct, at 26-27. The Court affirmed
the decision of the Court of Appeals to remand for anew trial to
allow the city to attemp tto prove thatsome por tion of the %ands
described in the federal patent was in fact tideland.

The Court went on to hold that the boundary between the
upland and tideland was to be determined by federal law. Id., at
22, 56 S.Ct.,, at 29. This same principle would require that
determination of the initlal boundary between a riverbed, which



the State acquired under the equal-footing doctrine, and riparian

fast lands likewise be decided as a matter of federal law  rather
than state law. But tha tdetermina tion is solely for the purpose
of fixing the boundaries of the riverbed acquired by the State at
the time of its admission to the Union; thereaf ter the role of
the equal footing doctrine is ended, and the land is subject to
the laws of the State. The expressions in  Bonelli suggesting a
more expansive role  for the equal-footing doctrine are contrary

to the line of cases following Pollard s Lessee.

For example, this Court has held tha tsubsequent changes in
the contour of the land, as well as subsequent transfers of the
land, are governed by the state law. Indeed the rule that lands
once having passed from the Federal Government are subject to the
laws of the State in which they lie anteda tes Pollard s Lessee.

As long ago as 1839, the Court said:

"We hold the true principle to be this, tha t
whenever  the question In any Cour t, state or federal,
is, whether atitle to land which had once been the

property of the United States has passed, that question
mus tbe resolved by the laws of the Vni ted States; but

that whenever, according to those laws, the title shall
have passed, then that property, like all other

property In the state, is  subject to state legislation;

so far as that legislation is consistent with  the
admission that the title passed and vested according to
the laws of the United States." Wilcox v. Jackson, 13

Pet.,, at 517, 10 L.Ed. 264. Emphasis added.!

The contrary approach  would result in aperverse application
of the equalf ooting doc trine. An original State would be free
to choose its own legal principles to resolve property  disputes
relating to land under its riverbeds; a subsequently admitted
State would be cons trained by the equal footing doctrine to apply
the federal common-law rule, which may result in property law
de termina tions anti the tical to the desires of tha tS ta te. See,
Bonelli, 414 U.S., at 332-333, 94 S.Ct, at 529 Stewart, J.,
dissenting!

Thus, if the lands at issue did pass under the equal-footing
doctrine, state ti tie is not subject to defeasance and sta te law
governs  subsequent dispositions.

A similar result obtains in the case of riparian lands  which
did not pass under the equal footing doctrine. This Court has
consistently held that state law governs issues rela ting to this
property, like other real property, unless some other  principle
of federal law requires a different result ~

Under our federal system, property ownership is not governed
by a general federal law, but rather by the laws of the several
8 tates. "The great body of law in this country which  controls
acquisition, transmission, and transfer of property, and defines
the rights of its owners in rela tion to the state or to priva te
par ties, is found in the statutes and decisions of the sts te.-
Davies Warehouse Co. v. Bowles, 321 U.S. 144, 155, 64 S.Ct. 474,
480, 88 L.Ed. 635 1944l This is particularly true wi th respect
to real property, for even when federal common law was in its
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heydayndetheteachingd Swifv. Tyson 6P¢. 1, 10L.Ed.
86¥ 82%?, anexceptiow%ﬁs:arve(d)utfgr trﬁﬂélocal lawof real

pmpeli'%s plﬂhcip?l_é 13[0 lies to the banksandshoresof wderways,
andwehaveconsistently soheld. Barnew. Keokuk94 U.S. 324,
24 L.Ed. 224 877!, involved an ejectment action by the

plaintif f againg the city involvingcertain landalongthe banks
of the Mississippi River. After noting that the early state
doctrines regarding the ownership of the soil of nontidal waters
were basedupon the then discarded English view that nontidal

waers were presumedion-navigable, the Court clearly articula ted
the rule that the States could formulate, and modify, rules of
riparian ownership as they saw fit:

"Whether, as rules of property, it would nowbe safe
to change these doctrines [arising out of the confusion
of the original classif ication of nontidal waters as
nonnavigable] where they have been applied, as before
remarked, is for the several S taes themselves to
determine. If they choose to resign to the ri.parian
proprietor rights which properly belong to themin
their sovereign capacity, it is not for others to raise
objections. In our view of the subjectthe correct
principles werelaid downin ‘fartin v. Waddell, 16
Pet. 367, 10 L.Ed. 997; Pollard s Lessee v. Hagan, 3
How. 212, Il L.Ed. 565, and "oodtitle v. Kibbe, 9id.
471, 13 L.Ed. 220. These cases related to tide-water,
it is true; but they enunciate principles  which are
equally applicable to all navigable waters." Id., at
338.

In Shively v. Bowlby, the Court canvassed its previous
decisions and emphasized thatstate law controls riparian
ownership. The Court concluded that grants by Congress of land
bordering navigable waters "leave the question of the use of the
shores by the owners of uplands to the sovereign control of each
s tate, subjectonly to the righ ts vested by the consti tution in
the United S tates.” 152 VS.,, at 58, 14 SCt, at 570. As the
Court again emphasizedin Packer v. Bird, 137 U.S. 661, 669, I
S.Ct. 210, 212, 34 L.Ed. 819 891!

"W] hatever incidents or rights attach to the
ownership of property conveyed by the government will
be determined by the states, subjec tta the condi tion
tha t their rules do notimpa ir the efficacy of the
grants, or the use and enjoyment of the property, by
the grantee.”

This doctrine  was squarely applied to the case of ariparian
proprietor in Joy v. St. Louis, 201 U.S. 332, 26 S.Ct. 478, 50
L.Ed. 776 906! The land at issue had originally been granted
to the patentee s predecessor by Spain, and Congress had
confirmed the grant and issued le tters patent. I'his Court held
that the fact that a plaintiff claimed accretions to land
patented to his predecessor by the Federal Governmentdid not
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confer federal-ques tion jurisdiction, and implicitly  rejec ted any

notion that “federal common law" had any application to the
resolution. Central to this result was the holding:
"As this land in controversy is not the land

described in the le tters patent or the I|Alcts of
Congress, but, as is stated in the petition, is formed
by accretions or gradual deposits from the river,
whether such land belongs to the plaintiff is, under
the cases jus tci ted, amatter of local or state law,
and not one arising under laws of the United S tates."
Id., at 343, 26 S.Ct, at 48l

Uponfull reconsidera tion of our decision in Bonelli, we
conclude that it was wrong in treating the equal-footing doctrine
as asource of federal commonlaw af ter that doctrine had ves ted
title to the riverbed in the State of Arizona as of the time of
its admission to the tJnion. We also think there was no other
basis in that case, nor is there any in this case, to support the
application of federal commoraw to override state real property
law. There are obviously institutional considerations  which we
must face in deciding  whether for that reason to overrule
Bonelli or to adhere to it, and those considerations cut both
ways. Substantive rules governing the law of real property are
peculiarly  subject to the principle of stare decisis.

Here, however, we are not dealing with substantive property
law as such, but rather with an issue substantially related to
the constitutional sovereignty of the States. In cases such as
thi s, considera tions of stare decisis play aless importantrole
than they do in cases involving substantive proper ty law. Even
if we were to focus on the effect of our decision upon rules of
substantive property law, our concern for unsettling titles would
lead us to overrule  Bonelli, ra ther than to re tain it Since one
system of resolution of property disputes has been adhered to
from 1845 until 1973, and the other only for the pastthree
years, are turn to the former woul.dnore closely conform to the
expectations of proper ty owners than would adherence to the
la tter. Weare also persuaded that, in large partbecause of the
positions taken in the briefs presented to the Court in Bonell,

the Bonelli decision was not adelibera te repudia tion of all the
cases which had gone before. We there proceeded on the view,
which  we now think to have been mis taken, tha t Borax, supra,
should be read so expansively as to in effect overrule
sub  silentio the line of cases following Pollard s Lessee.

For all of these reasons, we have now decided tha t Bonelli S

applica tion of federal commonlaw to cases such as this must be
overruled.

The judgment under review is vacated, and the case remanded
to the Supreme Court of Oregon for further proceedings  not
inconsistent with  this  opinion.

It is so ordered.
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Nr. Jus tice MARSHALL, wi th whom Nr. Jus tice WHITE j oins,
dissenting.

The Court today overrules a three-year-old decision, Bonelli
Cattle  Co. v. Arizona, 414 U.S. 313, 94 S.Ct. 517, 38 L.Ed. 526
973!, in which seven of the eight participating Justices
joined. In addi tion, as the Court i.s cer tain to announce when
the occasion arises, today s holding also overrules Hughes v.
Washington, 389 U.S. 290, 88 S.Ct. 438, 19 L.Ed.2d 530 967!, a
nine-year old decision also joined by all but one of the
par ticipa ting Justices. |/ |t. is surprising, to say the least, to
find these nearly unanimous recent decisions sweptaway in the
name of stare decisis'

'k * %

The question the Court elects to decide in this case is
whether agrant of riparian land by the Federal Government is to
be interpreted according to federal or state law. The Court
holds that federal Ilaw governs only the determination of the
initial boundaries of the grant; all other questions are to be
determined under state law. This conclusion depends on an
unjus tifiably limi ted interpre tation of the meaning of a riparian

grant.

l. ! Although the Court rejects the reasoning on which Hughes
is based, it refrains from formally overruling Hugheson the
ground that that case was not relied on in Bonelli and not cited
by the Oregoncourts below. Ante, at 590 n.6. In Bonelli, the
Solicitor  General urged the Court to find federal law controlling
because riparian lands patented by the United S tates were

involved and, under Hughes, federal common law therefore

controlled  the riparian rights of the landowner. The peti tioner

took the same position. The Bonelli Court did not reach this
contention noting that there was some doubt that the land in
question was riparian at the time of the federal patent. In its
eagerness to do away with Bonelli s result as well as its
approach, however, today s opinion explicitly concludes thathad

Bonelli relied on the theory advocated by the petitioner there
and the Solicitor General, it would now be rejected.

nevertheless, the majori ty suggests that Hughes might s till
control ocean front property. It is difficult to take seriously

the suggestion that the national interest in international
relations justifies applying  a different rule to oceanfront land
grants than to other grants by the Federal Government. It is

clear that the States have complete title to the lands below the
line of mearhigh tide. Theselands, of course, are the only
place where the waters "lap both the lands of the State and the
boundaries  of the international sea. " There are no

international  relations implications in the ownership of land
above the line of meanhigh tide. See Note, The Federal Rule of
Accre tion and Calif ornia Coastal Protection, 48 S. Cal. L. Rev.
1457, 1472 975
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Prior to today s ruling, federal grantees of riparian land,

and holders under them, correctly understood that their titles
incorpora ted boundaries whose precise loca tion would depend on
the movements of the vster and on the federal common law.

[T]lhe cases refute the majority s contention that the
results in ~huhes and Bonellt sharply departed from orior law.
Today s holding cannot, therefore, be based on interpretation of
the meaning of the pres tatehood riparian grants under which
Covallis Sand& Gravel holds ti tie, since the right to an
ambulatory boundary was assumedto be part of the rights of a
riparian grantee at the time the grants vere made. Noreover, the
cases also demonstrate that there is no constitutional basis for
today s holding. The only constitutional guestion discussed in
the majority opinion is the law governing the States title to
land beneath navigable vaters, and the rights of the riparian
holder are independent of tha tlaw.

Since today s ruling cannot be amatter either of
constitutional  law or of interpretation of the meaningof federal
grants, it must be achoice-of-law decision.

t * %

lam convinced that if the Court had considered the cases on
which it relies in the light of an adversary presentation and had
invi ted the Governmentto explain its interes tin the applica tion
of federal law, the result today would be different. | therefore

respectfully dissent.

CALIFORNIA  EX REL. STATE LANDS CONNISSION
Va
UNITED STATES
457 U.S. 273 982!

f The Humboldt Case]
JUSTICE WHITE delivered the opinion of the Court.

The issue before the Court is the ovnership of oceanfront
land created through accretion to land ownedby the United S tates
on the coast of California. The decision turns on whether
federal or state law governs the issue.

From the time of California s admission to the Union in
1850, the United S tates owned the upland on the north side of the
entrance channel to HumboldtBay, Cal. In 1859 and 1871, the
Secretary of the Interior _ordered thatcertain of these lands
whichfronted on the Pacific Oceanthe channelandHumbol®gay
be reserved from public sale. Since thattime the land has been
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continuously possessed by the United States and used as a Coast
Guard Reservation. The Pacific shoreline along the Coad Guard
site  remained substantially unchanged until the turn of the
century whenthe United States beganconstrue tion of two je tties
at the entrance to Humboldt Bay. The jetty constructed on the
north side of the entrance resulted in fairly rapid accretion on
the ocean side of the Coast Guard Reservation, so that formerly
submergedlands becameuplands. Onehundred and eighty-four
acres of upland were created by the seaward moverment of the
ordinary high-wa ter mark. This land, which remains barren save
for awatchtower, is the subject of the dispute in this case.
Thecontroversy arose in 1977whenthe CoastGuardapplied
for permission from California to use this land to construct the
watchtower. At this time it became evident that both California
and the United States asserted ownership of the land. The United
S tates eventually built the watchtower wi.thout obtaining

California s permission.  Invoking our original jurisdiction,
California then filed this suit to quiet ti tie to the subject
land. We granted leave for California to file abill of

complain t. 454 U.S. 809 981!

California  alleges thatupon its admission to the Union on
September 9, 1850, 9 Stat. 452, and by confirmation in the
SubmergetlandsAd, 67 Std. 29, 43 U.S.C. Sedion 130let seq.,
Calif ornia becamevested with absolu te ti tie to the tidelands and
the su'bmergedlands upon which, af ter construe tion of the
jetties,  alluvion was deposited, resulting in formation of the
subject land. Becausethe accretion formedon sovereign state
land, California maintains that its law should govern ownership.

Under California law, a distinction is drawn between accre tive
changesto a boundarycausedby natural forces and boundary
changes caused by the construction of artificial objects.  For

natural accretive changes, the upland boundary moves seaward as
the alluvion is deposited, resulting in a benefit to the upland
owner. Whenaccretion is caused by construction of artificial
works, however, the boundary does not movebut becomesfixed at
the ordinary high water mark at the time the artif icial influence
is introduced. It is not disputed that the newly formed land in
controversy was created by the construction of the jetty.
Therefore, if state l.awgoverns, California would prevail.

By its answer, and supporting memoranda,the United 8 tates
contends that the formerly submergedands were never ownedoy
California before passageof the SubmergetandsAdin 1953, and
that the disputed land was not granted to California bv the Act.
TheUnited States also submitsthat the caseis governedy
federal rather than stae law and that under long-established
federal law, accreion, whaever its cause,belongsto the upland

owner.

Unless Hughesis to be overruled, judgment must be entered for
the Uni ted Sta tes.

California urges that for all intents and purposesHughes
has already been eviscerated by Oregonex rel. State Land Board
v. Corvallis Sand6 Gravel Co., 429 U.S. 363 977! Corvallis
involved a dispute betweerthe State of Oregorandan Orego~



corporation over the ownership of land that became part of a
riverbed because of avulsive changes in the river scourse. The
Oregon Court of Appeals affirmed the trial court s award of the
land to the corporation because thatwas the resul tdic tated by
federaL commonaw, which, under Bonelli Cattle Co. v. Arizona,
414 U.S. 313 973!, was the proper source of law. A majori ty of
this Court reversed, overruling Bonelli and holding that the
disputed ownership of the riverbed should be decided solely as a
matter of Oregon law. Bonelli serror was said to have been
reliance on the equal-footing doctrine as asource of federal
commonlaw. Once the equal-footing doctrine  had vested ti tie to
the riverbed in Arizona, “it did not operate af ter that date to
determine what effect on titles the movementof the river might
have." 429 U.S., at 371. Stae, rather than federal law, should
have been applied.

California urges that in rejecting Ronelli and holding that
disputes about the title to lands granted by the United S tates
are to be settled by state law, the Courtalso rejected Hughes
since that case involved land that had been patented by the
United States to private owners. Wedo not agree. Corvallis
itself  recognized that federal law would continue to apply if
"there were present someother principle of federal Lawrequiring
state law to be displaced.” 429 U.S., at 371. For example, the
effects of accretive and avulsive changes in the course of a
navigable stream forming an interstate boundary is determined by
federal law. Id., at 375. The Corvallis opinion also recognized
that gonellt dtd not rest upon~gthes and that the HughesCourt

considered oceanfront property "sufficiently different... SO
as to justify afederal commonlaw rule of riparian
proprietorship." 429 U.S., at 337, n.6. The Corvallis decision

dtd not purport to dtsturh ~guhes.
Wilson v. Omahdndian Tribe, 442 U.S. 653 979!, made
clear that CorvalLlis also does notapply "where the [United
S taes] Governmenthas never parted with title and its interest
in the property continues." 442 U.See at 670. The dispute in
Corvallis  was between the State and apriva te owner of land
previously in federal possession. In contrast, the riparian
owner in Wilson was the United S tates, holding reserva tion land
in trust for the Omahalndian Tribe. The issue was the effect of
accretive or avulsive changesin the course of a navigable
stream . State boundaries were not involved .What we said in
WilLson is at least equally applicable here where the United
States has held title to, occupied, and utilized the littoral land
for over 100 years; "[Tjhe general rule recognized by Corvallis
doesnot oust federal law in this case. Here, weare not dealing
with land titles merely derived from afederal grant, but with
land with respect to which the United States has never yielded
ti tie or terminated its interes t" 442 U.S., at 670.
Weconclude, based on Hughes v. Washington and Wilson v.
Omahalndian Tribe, that adispute over accretions to oceanfront
land where title rests with or was derived from the Federal
Government is to be determined by federal law.
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Controversies governed by federal law do not inevi.tably
require resort to uniform federal rules. It may be determined as
amatter  of choice of law that, although federal law should
govern agiven question, state law should be borrowed and applied

as the federal rule  for deciding the substantive legal issue at
hand. This is not such acase. First, and dispositive in

itself, is the fact that Congress has addressed the issue of
accretions to federal land. The Submerged Lands Act, 43 U.S.C.
Sec tion 1301 etseq., ves ted ti tie in the States to the lands
underlying the territorial sea, which, in  California s case,
extended three miles seaward from the ordinary low-water line,

The Act also confirmed the title of the States to the tidelands

up to the line of mean high tide. Section 5a! of the Act,
however, withheld from the grant to the States all "accretions"

to coastal lands acquired or reserved by the United S tates.” 43
U.S.C. Section 1313al. In light of this provision, borrowing

for  federal-law purposes a state rule  that would divest federal
ownership is foreclosed. In Wilson, where we did adopt state law
as the federal rule, no special federal concerns, let alone a
statutory directive, required a federal common-law  rule.

"loreover, this is not acase in which  federal common law
must be created. For over 100 years it has been settled under
federal law that the right to future accretfons fs an i.nherent
and essential attribute of the littoral or riparian owner.

Almost  all  jurists and legislators,... both  ancient and
modern, have agreed that the owner of the land thus bounded is
enti.tied to these addi tions. " Jefferf SV, Eas tOmaha Land Co,,

134 U.S.,, at 189, quoting Banks v. Ogden, 2 Wall. 57, 67 865!

-V

Applying the federal rule that accre tions, regardless of
cause, accrue to the wupland owner, we conclude that title to the
entire disputed land in issue is vested in the United States.

v

Despite Hughes and Wilson, California claims  ownership of
the disputed lands because all of the accretions were deposf ted
on tidelands and submerged lands, title to which, California
submits, was vested in the State by the equal-footing doctrine
and confirmed by the Submerged Lands Act. But Calf fornia s claim
to the land underlying the terr itor ial sea was ffrmly rejec ted in
Jnited  States v. California, 332 U.S. 19 947!, which held that
only land underneath inland waters  was included fn  the inf tfal

grant to the States under the equal-foo ting doc trine.

In any event, Section 5a! of the Act xpressly withholds
from the grant to the States all "secretions" to lands reserved
by the United States, and both Calf fornia and the United States
agree that the exposure of the formerly submerged lands in
dispute  consti.tutes "accretion." This reading nf the Act adheres
to the principle that federal grants are to be construed strictly
in  favor of the Unf ted Sta tes,



Wereaffirm  today that federal law determines the boundary
of oceanfront lands owned or patented by the United States.

Applying the federal rule  tha taccre tions of whatever cause
belong to the upland owner, we find thatti tie to the dispu ted
parcel rests with the United S tates. Accordingly, California S

motion for summary judgment is denied, and the Uni ted States
motion for judgment on the pleadings is granted ~

JUSTICE REHNQUIST, wi th whom JUSTICE STEVENS and JUSTICE 0 CONNOR
join,  concurring in the judgment.

| agree with the Court tha tthe Wilson rule applies to
oceanfront property as well as riverfront property where the
Federal Government is the littoral owner. Wilson should apply to
the movement of the high-wa ter mark along the ocean in a fashion
similar to the way it applies to changes in the bed of a
navigable stream. In the ins tant case, as in Wilson, it is

irrelevant that the accretion, as ageographical "fact,” formed
on land within the State s dominion, be it ariverbottom or the
ocean tidelands. The fact is that both Wilson and the ins tant

case concern title disputes  over changes in the shoreline where
the Federal Government owns land along the shoreline.

In Wilson, we held that state law supplied the applicable
rule of decision even though federal commonlaw applied to
resolve the ti tie dispute. We found no need for a uniform
national rule and no reason why federal interests should not be
treated under the samerules of property that would apply to

private persons. In contrast to Wilson, however, |agree with
the Court that Congress in Section 5a! of the Submerged Lands
Act has supplied the rule of decision. Section 5al! wi thholds
from the grant to the States all accretions to coastal lands
acquired or reserved by the United States. lalso agree with the
Court that California  did not acquire the disputed lands pursuant
to the "made lands" provisions in Section 2all.

Consequently, the Court sdiscussion regarding the

continuing  vitality of Hughes v. Washinton, 389 U.S. 290 1967!,
is diicta. ~ttuhes is unnecessary to the resolution ot choice-of-
law issues in ti tie disputes between the Federal Government and a
S tate or private person. Reliance on Hugheswould be necessary
only if we were to hold that federal commonlaw, rather than

sta te law, applied in atitle dispute between afederal patentee
and a State or private persons as to lands fronting an ocean.

The ins tant case does no.t present that issue. It i.s difficult to
reconcile Hugheswith Corvallis and we should postpone that
endeavor until required to undertake it

In summary, |think  this case can be easily resolved as a
ti tie di spute between the United S taes and Calif ornia concerning
the legal effect of movementof the Pacific Oceans high water
mark. Wilson and the Submerged.ands Act resolve the dispute.
The continuing vitality  of Hughesshould be lef tto another day.
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NOTES

l. It is not at all clear that the Florida Supreméourt in
Florida National Properties correctly applied Hughesand Bonelli.
That part of the opinion is even more questionable after Bonelli.
was specifically overruled. Choiceof law wasnot, however, the
only basis of the Florida National Properties decision, andthe
unconstitutionality of the statute still forms avalid basis for
the decision.

2. Thecontinuing viability of Hughess still anissue. It is
unclear whythe rights of ariparian ownerwhotraces his title

to a prestatehood federal grant should be determinedby whether
the land borders the oceanor other navigable waer.  An issue
not yet addresseds whatlaw controls the rights of riparian
owners whosdand canbe traced to a podstatehoodiederal grant
to a state or to private parties.

3. Thefollowing excerpt contemplateshe broaderimplications

of  Humboldt.

Th[e] long-standingprinciple [tOf Shively v.
Bowlby]that state property law determinesan upland
owner s titte  to and rights in tidelands may be
undercut by the Humboldt decision s reaffirmance of
Hughes. If Humboldtis construed as requiring the
federal law of accretion to be applied to additions
along the oceanfront wherever the United Statesi s the
source of upland title, even though the lands have been
privately ownedor manwyears, then the Shively
principle = would be illusory.

Noreover, the philosophy of the equal-footing
doctrine -- that the newer states should have the sam
rights, sovereigntyandjurisdiction as the original
states have in tidal and other navigable waters and the
underlying lands wo~Id be frustrated by sucha broad
readingof Humbold Theresult: inequality amonghe
coadal states. Thosetkat never had federal public
lands along their oceanfronts, the original states,
Texas and Hawaii, would be free to apply their own
s tates laws, while the o ther s tates would not be.

Graber, Are S tateCoatal Rights BeingFrodedby the Federal
Lawof Accretion?, | Coastal 7one 83 420, 434-43% 983! .
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BOARDDF TRUSTKKSKTC. v. MEDEIRABEACHNOM., INC.
272 So.2d 209 Fla.2d DCA 1973l

LILES,  Acting Chief  Judge.

This is an appeal from a final summary judgment in the
Circuit  Court for Pinellas County, ruling that the state had no
interest in accreted lands and quieting title  thereto in
appellee  ~

Appellee, Medeira Beach Nominee, Inc., is owner of a tract
of land on SandKeyin the City of MadeiraBeach. The property
lies betweenGulf Boulevard and the waters of the Gulf of Mexico.
The deeds conveyedall riparian rights and the westerly boundary
was the meanhigh tide line. In February, 1971, appellee began
construction  of improvements, including aseawall upon the
accreted land. In April, appellant Board of Trustees of the
Internal Improvement Trust Fund of the State of Florida sued to
enjoin further construction  on the property for a distance
approximately 115 feet landward of the existing meanhigh tide
line, claiming same to be sovereignty lands.

The lands in dispute, or someundetermined part of them,
were accreted in front of appellee sriparian uplands apparently
as aresult of a public erosion  control and beach stabilization
program, the first phase of which was completed in 1957 by the
City of Madeira Beach.

*

The questions: Does a strip  of accreted land become the
property of the upland riparian owner even where the accretion s
the result of alawful exercise of the police powerby a

municipality to prevent beach erosion?
Accretion is the gradual and imperceptible addi tion of soil
to the shore of waterfront property. The test as to what is

gtadual and imperceptible is, that though withnesses may see from
time to time that progress has been made, they could not perceive
it while the process wasgoing on. St. Clair County v.
Lovingston, 90 U.S. 3 Vali. 146, 68, 23 L.Ed. 59 874! .Ti tie
to secre ted lands by the greatweight of authori ty vests in the
riparian owners of abutting lands. Rrickell v. Trammell, 77 Fla,
544, 82 So. 221 919!; MexicoBeachCorp. v. St. Joe Paper Co.,
97 So.2d 708, 710 st D.C.A.Fla.1957!; cert. den. 101 So.2d 317
958!.

The facttha tthe strip of land involved was true accre tion
iIs not in dispute. The disagreementbetweenthe parties appeared
to be whether the established rule of law should be followed or
whether there should be recognized or created an exception to the
general rule. One exception to the general rule is that
accretion does not belong to the riparian  owner where the
riparian himself causesthe accretion. E.g., Brundagev. Knox,
27911l. 450, 117N.E. 123 917!; Stde v. Sause,2170r. 52,
342 P.2d 803 959! The reason for this exception is that since



land below the ordinary high water mark is sovereignty land of
the state, to permi tthe riparian owner to cause accre tion
himself would be tantamount to allowing him to take state Iland.
Here the defendant riparian owner did nothing to cause the

accretion to the uplands. Therefore, under the facts of this
case, there is no exception to the general rule as stated above.
Historically, courts have attempted to distinguish between

natural accre tions and ar tif icial accre tions caused by the

riparian ~ owner. There is little authority ~ for distinguishing
between natural and artifical accretions  generally. St.  Clair
County v. Lovingston, 90 U.S. 3 Mall! 46, 23 L.Ed. 59 874!
Tha t case holds tha twhe ther the accre tion is the ef fec tof

natural or artificial causes makesno difference. Contra, People
v. Hector, 179 Cal. App.2d 823, 4 Cal.Rptr. 334, 343 nd

Dist.Div.l ~ 1960!; Souh Shore l.and Co. v. Petersen, 230
Cal.App.2d 628, 41 Cal.Rptr. 277, 279 st Dist.Div.2  1967!, The
ins tan tcase is very similar in tha tthe accre tions there were
caused by the erection of adike connecting an island with the
main shore of lllinois. The city of St. Louis, exercising its
police power, caused the accretion, albeit unintentionally. The
Uni ted States Supreme Court held that the riparian right to future
alluvion or accretion is avested right similar to the rights of

atree owner to the fruits of the tree.
The state urges that the court make a distinction between
artificial accretion and artificial accretion produced by the

state or municipali ty in the exercise of its police power. To do
so would be usurping the authori ty vested in the Legi sla ture to
make sweeping changes in proper ty rights assuming consti tu tional

problems are properly avoided.
It would appear at firs tblush thatMar tin v. Busch, 93 Fla.

535, 112 So, 274 927!, represents somesupport of authori ty for
such a distinction. Upon examination the court in that case
ruled thatland exposed by astate program of draining Lake
Okeechobeeremair;ed the property of the state even though that
land was now upland of the ordinary high water mark. The cour t
said:

"If to serve apublic purpose, the state, with
consent of the federal authority, lovers the level of
navigable waters so as to make the water recede and
uncover lands below the original  high-wa ter mark, the
lands so uncovered below such high-water mark, continue
to blong to the state. "lId.

It therefore appears thatdecision deprived the upland owner cf
his status as arioarian. In order for the instant case tc
analogous, the groin project of the City of Madeira Beach wcu'd
have had to be intended to produce the accretion which occurred
and the groin system would have to be in fact the cause cf the
accretion. Even if this were shown, we would not be incline" to
follow the court streatment of reliction in Martin in this case
dealing wi th accre tion.
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There are four reasons for the doctrine of accre ti.on: !

de minimis non curat lex; ! he who sustains the burden of
losses and of repairs imposed by the contigui ty of waters ought
to receive whatever benefits they may bring by accretion; ! it
is in the interest of the community that all land have an owner
and, for convenience, the riparian is the chosen one; ! the

necessity for preserving the riparian right of access to the
water.  See, St. Clair County v. Lovingston, 90 U.S. 3 Wall!
46, 67, 23 L.Ed. 59 874! Maloney, Plager and BalLdwin, Waer
Law and Adminis tra tion: The Florida  Experience, page 386 968!.
An additional reason behind the doctrine of accretion
rela tes to the riparian owner s abili ty to use his land. The
ordinary high water mark is well established as the dividing line
be tween private riparian and sovereign or oublic ownership of the
land  beneath the water. This  dividing Line was not chosen
arbitrarily.
The use of this dividing line hes been tesffiteed in ~guhes
v. Washingston, 389 U~S. 290, 88 S.Ct. 438, 19 L.Ed.2d 530
967!, where the court reaf firmed the Lovings ton secre tion
doctrine in acontest between the state and a private riparian.
There the court said:

"Any other rule would leave riparian owners
continually in danger of losing access to water which
is often the most valuable feature of their property,
and continually vulnerable to harassing litigation
challenging the location of the original water lines."

Id. at 293-294, 88 S.Ct. at 440-441.

It is apparent tha tthe reasoning behind this line s

demonstrated in the day to day utiLization of the waterfront
property by its riparian owner. Although the mean or high water
mark is an average over anumber of vyears, the daily mark of a
high tide on the shore gives both the riparian and the public
no tice of their possible use of the land on ei ther side of the
mark. Freezing the boundary at apoint in time, such as was done
in Martin or as is suggested here by the state, notonly does
damage to all the considerations above but renders the ordinary
high water mark useless as a boundary Line clearlv marking the
riparian s rights and the sovereign s rights.

In this case the de minimis doctrine does not seem to apply
initially due to the extent of the accretion involved.
Nevertheless, the holding in this case will affect riparians
other  than those before us. What of riparians further along the
shore where accretion is not agreat? Should they be deprived of
their sta tus as riparians merely  because the state wishes to
claim title to one or two or ten fee tof accreted land? If  true
accretion is the subject, i. e. agradual and imperceptible
buildup, the de minimis doctrine is applicabl at all times
regardless of the particular amount of b"ildup at apoi nt in
time. Were the state to gain ti tie to this secre ted land we
believe tha t riparian ti ties around the state would be in

jeopardy of unmarketability.
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The second idea tha.t the riparian owner who mus trisk the
losses of erosion should gain the benefi ts of accretion is
applicable here and, although not persuasive, is a fair and
reasonable approach. It may be argued tha tthe riparian here
risks no erosion loss due to the existence of  erosion control
programs. Yet, the riparian here has paid for the additional
benefits he has gained through the program by special assessment
taxes. And, the program could have gone awry and contributed to
erosion in  which case he would not have been entitled to
compensation. Patty v. Palm Beach, 158 Fla, 575, 29 So.2d 363
947!,

Public policy weighs  heavilv in this  decision as well. The
public today stands in danger of losing access to beaches
entirely in many places. Yet, quieting title here in the state
will not solve the access problem. Nor  will quieting title in
the wupland owner result in any loss of public rights in the
foreshore or beach which the public always has aright to use.
The foreshore between the mean high and 1low tide lines is public

proper ty.
-rox
[1] tshould be eviden ttha tquie ting ti tie in the state will
Little benefit the sta twhile causing great harm to the appellee
riparians. We see no reason for causing such aresult.

Finally, the state urges are troac tive appl ica tion to
Florida Statute Section 161.051, F.S.A, which  purports to vest
ti tie to accre tions caused bv public works in the sta te, The
erosion projects here were begun in 1957 while the statute was
enac ted in 1965. Even if the sta tute is ~cons ti tu tional wi th
respect to riparian owners we are not convinced that a
legisla tive intent tha tthe sta tute be applied re troac tively has
been show-~. Statu tes are presumed to be prospec tively applied
unless legislative intent to the contrary clearly appears. Miami
v. Bd. of Public Instrue tion, 72 So.2d 901 Fla. 1954!; State ex
rel.;lill v. Cone, 140 Fla. 1, 191 So. 50 939! .Re troac tive
sta tu tes may be izvalid where they impair ves ted righ ts, The
title of a statute intended to operate retrospectively should
convey notice of that intent. See, Chiapetta v, Jordan, 153 Fla.
789, 16 So.2d 641 943! In view of the foregoing we do not
believe Florida Statu te Section 161.051 should be applied here,
especially where no substantial evidence has been taken to show
that the erosion project was the cause of the accretion.

If, in fact, the state can show that erection of this
seawall will endanger the effectiveness of ‘ladeira Beach s
erosion control program we have no doubt that an injunction to
prevent the wall is aproper remedy. We see no reason to quiet
title in the state merely to prevent the erection of aseawall.
Furthermore, we have sta ted other fac tor s which we believe call
for the opposi te resul t.



NOTES

1. The beach and shore preservation provisions of the Florida
Statutes, section 161.051, stipula te thatal though properly
permitted  jetties, piers, breakwaters, and other ‘"coastal
construction” are the property of the person or entity that
builds or improves the strueture, ti tie to the land around and
under the structure below the mean high water mark is not
affected and continues to belong to the state. In addition, if
the coastal construction causes any addition or accretion, any
land accre ted or added will belong to the state.

2. Some commentators believe section 161.051 to be
unconstitutional. Consider the following excerpt:

Boyer and Cooper, Real Proper ty, 28 U. Miami L. Rev. |, 25 26
973!

By the grea tweigh tof authori ty, ti tie to secre ted lands
vests in the riparian owners of abutting lands. Exception is
made to this rule where the riparian himself  causes the
accre tion; in such ins tance, ti tie to the accre ted land ves ts in
the state. Since land below the high water mark is ownedby the
state, to permit the riparian owner to cause accretion and gain
title  to such land would be tantamount to allowing him to take
sta te land.

In Board of Trustees of the Internal Improvement Fund v.
Hedeira Beach %ominee, Inc., asecond exception to the above rule

was proposed, i.e., that where accretions are caused by the
state, title should vest in the state rather than in the riparian
owner. This rule was rejected by the court. 4ccretions had

formed in front of appellee sriparian uplands, apparently as a
result of an erosion control program of the state. The trial
judge made no findings as to whatex tent the accre tions were the
result of natural processes, finding thatappellee would hold
title to the accreted lands even if no accretion would have
occurred butfor the state projec t.

On appeal, the court was therefore presented wi.th the
guestion of whether as trip of accre ted land belongs to the
adjoining riparian  owner, as opposed to the state, where such
accretion was the result of alawful exercise of the police power
by a governmental unit to prevent beach erosion.

The court noted that the doctrine of accretion, holding that
title to accreted lands vests in the adjoining riparian, is
supported by four reasons:

I de minimis non curat lex; ! he who sustains the

burden of losses and of repairs imposed by the
contiguity ~ of waters ought to receive whatever benefits
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they may bring by accretion; ! it is in the interest
of the community that all land have an owner and, for

convenience, the riparian is the chosen one; ! the
necessi ty of preserving for the riparian the right of
access to the wa ter.

These four policy reasons clearly indicate that the interest of
the riparian in accre ted land is superior to that of the state.
Florida, therefore, followed the majori ty of states in holding
that such land vests in the riparian owner.

The legisla ture has arrived at aresul topposi te to that
above. Florida Statutes section 161.051 971! purports to vest
ti tie to accre tions caused by public works in the state. In
‘fedeira Beach, the courtno ted thatthi ss tatute would notbe
applied retroac tively, and since the erosion control projec ts
were begun before the effective date of the statute, the statute
was of no effect. = Thoughthe statute would apparently supercede
the ruling of '.ledeira Beachas to erosion control projec ts begun
af ter 1965, its use would appear open to constitutional
challenge. The riparian  or |li ttoral righ t to future accre tions
is avested right which is an inherent and essential attribute of
the original property. By passageof such statute, the s tate
cannot be permitted to defeat the constitutional  prohibition
againsttaking of property without due process of law and just
compensation. Theref ore, the statute could dives triparian
owners of their vested right to accretion only if compenston
were made for the taking.

[Note: To date, no constitutional attacks on 161.051 have
reached the courts.!

3. The Humboldt Caseand Hughesv. Washington mayalso affec t
section  161.051. If title to littoral land is traced to a _
federal grant, federal law rather than s tate law mus be applied.

Section 3. THE SIGNIFICANCE OF PUBLIC OWNERSHIP
A. The Public Trus tDoc trine

The readings have already indicated that tidelands and 'ands
below navigable waers are owneddy the s tae in a special
capaci ty in the public trus t. The public trus tdoc trine 's a
"natural law" concept that dates back to the Romans. Under P,oman
law, the waters, sea, and seashorewere res communeghat is,
commonproperty not subjec tto priva te ownership. I'he doctrine
disappearedduring the ‘.fiddle Ages, but reemergedn Englandas
a device allowing the Crown to control the tidelands. The



doctrine  was adopted and nurtured by the United States courts
af ter the Revolu tion. Since its incep tion, the public trus t
doctrine has been modified and expanded to reflect economic,

poli tical, and environmental influences. It is aversatile,
ancient concept that retains its vitality. In The Public Trust
Doctrine in  Natural Resources Law: Effective Judicial

Intervention, 68 Nich. L. Rev. 471 1970!, Professor Sax states:

Of all the concepts known to American law, only the
public  trust doctrine seems to have the breadth and
substantive content which might make it useful as a
tool of general application for citizens seeking to
develop acomprehensive legal approach to resource
management  problems.

The development of the public trust doctrine in the United
States and Florida is set out in this section. See the notes
following S tate v. Gerbing for recommendedeadings on the public

trus tdoc trine.

ILLINOIS  CENTRAL RAILROAD CONPANY v. ILLINOIS
146 U.S. 387 892!

Hr. Justice  FIELD delivered the opinion of the court.

This suit was commencedn the 1st of March, 1883, in a
Circuit Court of lllinois, by an information or bill in equity,
filed by the A ttorney General of the Stae, in the nameof its
people againstthe lllinois Central Railroad Company,a
corporation created under i.ts laws, and against the city of
Chicago.

The objectof the suitis to obtain a judicial determina tion
of the title of certain lands on the east or lake front of the
city of Chicago, situated between the Chicago River and Six-
teenth  street, which have been reclaimed from the waters of the
lake, and are occupied by the tracks, depots, warehouses, piers
and other structures used by the railroad companyin its
business; and also of the ti tie claimed by the companyto the
submergedlands, consti tuting the bed of the lake, lying east of
its tracks, within the corporate limits of the clty, for the
distance of a mile, and betweenthe south line of the south pier
near Chicago River extended eastwardly, and aline extended, in
the same direction, from the south line of lot 21 near the
company sround house and machine shops. The determina tion of
the ti tie of the company will involve aconsiders tion of its
right to construct, for its ownbusiness, as well as for public
convenience, wharves, piers and docks in the harbor.

It is the settled law of this country thatthe ownership of
and dominionand sovereignty over lands coveredby tide waters,
within the limi ts of the several S tdes, belong to the respedive



S taes within which they are f ound,with the consequetri ght to
use or dispose of any portion thereof, when that can be done
without substantial impairmentof the interest of the public in
the waters, andsubject alwaysto the paramountight of Congress
to control their navigation so far as maybe necessaryfor the
regulation of commercwith foreign nations and amonghe States.
This doctrine has beenoften announcedy this court, andis not

guestioned by counsel of any of the parties.

The question, therefore, to be considered is whether the
legisla ture was competent to thus deprive the Stae of its
ownershipf the submergddnds in the harborof Chicago,and of
the consequerontrol of its wders; or, in o therwords,whether
the railroad corporation can hold the lands and control the
waters by the grant, against any future exercise of powerover
them by the State.

That the S tae holds the ti tie to the lands under the
navigable waters of Lake Michigan, within its limits, in the same
mannethat the S tée holds ti tie to soils undertide wder, by
the commdaw, wehavealready shownand that title necessarily
carries with it control over the waters above themwhenever the
lands are subjected to use. Butit is ati tie different in
character from that which the State holds inlands intended for
sale. It is different from the title which the United S tates
hold in the public landswhichare opento preemion andsale.

It is atitle heldin trust for the peopleof the State that they
may enjoy the navigation of the waters, carry on =ommerceover
them, and have liberty of fishing therein freed from the
obstruction or interference of private parties. Theinterest of
the people in the navigation of the waters andin commercever
themmaybe improvedin manyins tances by the orection of
wharvesdocksandpiers therein, for whichpurpose¢he State may
8_rant parcels of the submergedands; and, so long as their
isposition is maddor suchpurpose,novalid objections canbe
madeto the grants. It is grants of parcels of lands under
navigablevaters, that mayafford foundatiorfor wharvespiers,
docksandother structures’in aid of commerc@ndgrants of
parcels which, b_eln%occupled,do not substantially impair the
public interest in the landsandwatersremaining, that are
chiefly considered and sustained in the adjudgedcasesas a valid
exercise of legisla tive powerconsistently with the trustto the
public uponwhichsuchlandsare held by the S tae. Bu thatis
a very different doctrine from the one which would sanction the
abdication of the general control of the S tde over lands under
the navigablewatersof anentire harboror bay, or of a seaor
lake. Suchabdication is not consistent with the exercise of
tha trust whichrequiresthe governmeat the S tateto preserve
suchwatersfor theuseof thepublic. Thetrust devolvingipon
theS tatdor thepublic,andwhiclcanonlybedischargdaly the
managemennd control of property in which'the public hasan
Interest, cannoberelinquishellya transferof theproperty.
Thecontrol of the S tatefor the purposesf the trust cannever
belost, excepas to suclparcelasareusedn promo_tlntjge
interess of thepublictherein,or canbedisposedf withot any
subgantial impairmerof the publlc interest in the landsand
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waters remaining. It is only by observing the dis tine tion
betweenra grant of such parcels for the i.mprovemerdf the public
interest, or which whenoccupied do not substantially impair the
public interest in the lands and waters remaining, and a grant of
the whole property in which the public is interested, that the
language of the adjudged cases can be reconciled. General
language sometimesfound in opinions of the courts, expressive of
absolute ownership and control by the State of lands under
navigable waters, irrespective of any trust as to their use and
disposition, must be read and construed with reference to the
special facts of the particular cases. Agrant of all the lands
under the navigable waers of a State has never beenadjudged to
be within the legi alative power; and any a ttemped grant of the
kind wouldbe held, if not absolutely void on its face, as
subjectto revocation. The State can no more abdicate its trust
over property in which the whole people are interested, like
navigable waters and soils under them, so as to leave them
entirely under the use and control of private parties, exceptin
the instance of parcels mentioned for the improvementof the
navigation and use of the waters, or whenparcels can be disposed
of without impairmentof the public interest in what remains,
than it can abdicate its police powersin the administration of
government and the preservation of the peace. In the
administration of governmentthe use of such powersmayfor a
limited period be delegatedto a municipality or other body, but
there always remains with the Stae the righ tto revoke those
powers and exercise themin a more direct manner, and one more
conformabldo its wishes. Sowith trusts connectedavith public
property, or property of aspecial character, like lands under
navigable water, they cannot be placed entirely beyondthe

direc tion and control of the State.

The harbor of Chicagois of immensealue to the people of
the State of lllinois in the facilities it affords to its vast
and constantly increasing commerce;and the idea that its
legislature  can deprive the State of control over its bed and
waers and place the samein the handsof a priva te corporation
created for a different purpose, one limited to transportation of
passengers and freight between distant points and the city, is a
proposi tion thatcannot be defended -~

Mecannot, it is true, cite any authority wherea grant of
this kind has beenheld invalid, for we believe that no instance
exists where the harbor of agreat city and its commercehave
beenallowedto passinto the control of anyprivate corporation.
But the decisionsare numeroushichdeclarée that suchproperty
Is held by the S tate, by virtue of its sovereignty, in trust for
the public.  The ownership of the navigable waters of the harbor
and of the lands under themis a subject of public concernto the
wholepeopleof the S tae. Thetrust with whichtheyare held,
therefore, is governmentandcannotbe alienated, éxceptin
thoseinstancesmentionef parcels usedin the improvemerdf
the interest thus held, or wherparcels canbe disposedof
without detrimentto the public interest in the lands andwaters
remaining.

This follows necessarily from the public character of the
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Many other cases might be cited where it has been decided
that the bed or soil of navigable waters is held by the people of
the state in their character as sovereign in trust for public
uses for vhich they are adapted.

In People v. New York and Staten Island Ferry Co., 68 N,Y.
71, 76, the Court of Appeals of New York said:

"The title to lands under tide waters, vithin the realm of
England, were, by the common law, deemed to be vested in the king
as a public trus t, to subserve and pro tec tthe public righ tto
use them as common highways for commerce, trade and intercourse.

The king, by virtue of his proprietary interest could grant the
soil so that it should become private property, but his grant was
subject to the paramoun tright of public use of navigable waters,
which  he could neither destroy nor abridge. In every such grant
there was an implied reservation of the public tight, and so fax
as it assumed to interfere with  it, or to confer aright to
impede or obstruct navigation, or to make an exclusive

appropriation of the use of navigable waters, the grant vas void.
In his treatise De Jure Maria p.22! Lord Hale says: The jus
priva turn tha tis acquired by the subjec t, ei ther by paten tor
prescription, must not prejudice the gus publicum, wherewith
public rivers and the arms of the sea are affec ted to public

use; and Mr. Justice Best, in  Blundell v. Catterall, 5B. &A.
268, in speaking of the subject, says: The soil can only be
transferred subject to the public trust, and general usage shows

that the public right has been excepted out of the grant of the
soil.

"The princi.pie of the common law to which we have adverted
is founded upon the most obvious principles of public policy.
The sea and navigable rivers are natural highways, and any
obstruction to the common right, or exclusive appropriation of
their use, is injurious to commerce, and if permitted at the vill
of the sovereign, would be very likely to end in materially
crippling, if not destroying it. The laws of most nations have
sedulously  guarded the public use of navigable waters within
their limits against infringement, subjecting it only to such
regula tion by the State, in th interes tof the public, as is

deemed consis tent wi th the preserva tion of the publi.c right."

It follows from the views expressed, and it is so declared
and adjudged, tha tthe State of lllinois is the owner in fee of
the submerged lands cons ti tu ting the bed of Lake Michigan, which
the third section of the act of April 16, 1869, purported to
grant to the lllinois Central Railroad Company, and that the act
of April 1S, 1873, repealing the same is valid and effective for
the purpose of res toring to the State the same control, dominion

and owner ship of said lands that it had prior to the passage of
the act of April 16, 18609.

93



MARKS v.  WHITNEY
98 Cal.Rptr. 790, 491 P.2d 374 971!

McCOMB, Justice.

This is aquiet title action to settle aboundary line
dispute caused by overlapping and defective surveys and to enjoin
defendants herein "Whitney"! from asserting any claim or right
in or to the proper ty of plaintiff Marks. The unique fea ture
here is that apart of Marks property is tidelands acquired
under an 1874 patent issued pursuant to the Act of March 28, 1868
Stats. 1867-1868, c. 415, p. SO7!; asmall portion of these
tidelands adjoins almostthe entire shoreline of Whitney s upland

property. Marks asserted complete ownership of the tidelands and
the right to fill and develop them. Whitney ooposed on the
ground that this would cut off his rights as alittoral owner and

as a memberof the public in these tidelands and the navigable
waters covering them. He reques ted adeclara tion in the decree
that Marks title was burdened with a public trust easement; also
that it was burdened with certain prescriptive rights claimed by
Whi tney.

The trial court settled the commonboundary line to the
satisfaction of the parties. However, it held that Whitney had
no “"standing" to raise the public trus tissue and it refused to
make a finding as to whether the tidelands are so burdened. It
did find in Whitney sfavor as to a prescriptive easement across
the tidelands to maintain and use an existing seven-foot wide
wharf but with the limitation that "Such rights shalL be subject
to the right of Marks to use, to fil and to develop" the
tidelands and the seven-foot wide easementarea so long as the
Whitney "rights of access and ingress and egress to and from the
deep waters of the Bay shall be preserved" over this strip.

Questions: First. Are these tidelands subject to the
public trust; if so, should the judgment so declare?

Yes. Regardless of the issue of Whitney s s tanding to raise
this issue the court may take judicial notice of public trust
burdens in quieting ti tie to tidelands. This matter is of great
public importance, particularly in view of population pressures,
demandsfor recreational property, and the increasing development
of seashore and waterfront property. A present declaration that
the title of Marks in these tidelands is burdened with a public
easement may avoid needless future litigation.

Tidelands are properly those lands lying between the line of
meanhigh and low tide covered and uncovered successively by the
ebband flow thereof. Thetrial court found that the portion of
Marks lands here under considers tion consti tutes a part of the
Tidelands of TomalesBay, that at all times it has been, and now
is, subject to the daily ebb and flow of the tides in Tomales
Bag, that the ordinary hi%h tides in the bay overflow and
submergeahis portion of his lands, and that TomalesBay s
navigable body of water and an arm of the Pacific Ocean.
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It ess oot uotll 1913 ther this court declded lo~Pede v.
California Fish Co., supra, 166 Cal. 576, 596, 138 P.79, 87, that
"The only practicable theory is to hold that all tideland is
included, but that the public right was not intended to be
divested or affected by asale of tidelands under these general

laws relating alike both to swampland and tidelands. Our
opinion is that+ +* the buyer of land under these statu tes
receives the ti tie to the soil, the jus priva turn, subjec tto the

public right of navigation, and in subordination to the right of
the state to take possession and use and improve it for that
purpose, as it may deem necessary. In this way the public right
will  be preserved, and the private right of the purchaser will be
given as full effect as the public interests will permit."

Public trust easements are traditionally defined in terms of
naviga tion, commerce and fisheries. They have been held to
include the right to fish, hunt, bathe, swim, to use for boating
and general recreation purposes the navigable waters of the
state, and to use the bottom of the navigable waters for
anchoring, standing, or other purposes. The public has the same
rights in and to tidelands.

The public uses to which tidelands are subject are

sufficiently flexible  to encompass changing public needs. In
administering the trust the state is not burdened with an
outmoded classification favoring one mode of utilization over

another. There is agrowing public recognition that one of the
most important public uses of the tidelands a use encompassed
wi thin the tidelands trus t-- is the preserva tion of those lands
in their natural state, so that they mayserve as ecological

units for scientific study, as open space, and as environments
which provide food and habita tfor birds and marine life, and
which favorably affect the scenery and climate of the area. It

is not necessary to here define precisely all the public uses
which  encumber tidelands.

“[Tlhe state in its proper administration of the trust may
find it necessary or advisable to cut off certain tidelands from
water access and render then useless for trust purposes. In such
acase the state through the Legislature may find and determine
that such lands are no longer useful for trust purposes and free
them from the trus t. Whentidelands have been so freed from the
trust and if they are not subject to the constitutional
prohibition  forbidding aliena tion -- they may be irrevocably
conveyed into absolute private ownership." City of Long Beach
v. Nansell, 3 Cal.3d 462, 482, 91 Cal.Rptr. 23, 37, 476 P.2d 423,
437.1

The power of the state to control, regula te and utilize its
navigable waterways and the lands lying beneath them, whenacting
within the terms of the trust, is absolute, exceptas limited by
the paramount supervisory power of the federal governmentover
navigable waters. Weare not here presented with any action by
the s tate or the federal governmentmodifying, terminating,
altering  or relinquishing the jus publicum in these tidelands or
in the navigable waters covering them. Neither sovereignty is a
party to this action. This court takes judicial notice, however,
that there has been no official act of either sovereignty to

95



modify or extinguish  the public trust servi tude upon Marks
tidelands. The State Attorney General, as amicus curiae, has
advised this court that no such action or determination has been
made by the sta te.

We are confronted with  the issue, however, whether the trial
cour tmay res train or bar apriva te party, namelLy, Whitney, "from
claiming or asser ting any estate, right, ti tie, interes tin or
claim or lien upon" the tidelands quie ted in Marks. The
injunction so made, without any limits tion expressing the public
servitude, is broad enough to prohibit Whitney from asserting or
in any way exercising public  trust uses in these tidelands and
the navigable waters covering them in his capaci ty as a member of
the public. This is beyond the jurisdictf.on of the court. It is
within the province of the trier of fact to determine wheher any
particular use made or asserted by Whithey in or over these
tidelands would consti tute an infringement either upon the jus
priva turn of Marks or upon the jus publicum of the p ople. It is
also wi thin the province of the trier of fact to determine
whether any particular use to which Marks wishes to devote his
tidelands constitutes and unlawful infringement upon the jus
publicum therein. It is apoli tical question, within the wisdom
and power of the Legisla ture, acting wi.thin the scope of its
duties as trustee, to determine whether public trust uses should
be modified or extinguished, and to take the necessary steps to
free them from such burden. In the absence of state or federal
action the court maynot bar membersof the public from lawfully
asserting or exercising public trust rights on this privately
owned tidelands.

There is absolutely no meri tin Marks contention that as
the owner of the jus priva turnunder this patent he mayfill and
develop his property, whether for navigational purposes or not;
nor in his contention thathis past and present plan for
deveLopment of these tidelands as amarina have caused the
extinguishment of the public easement. Reclama tion with or
without prior authoriza tion from the state does not ipso fac to
terminate the public trust nor render the issue moot.

Second: Does Whitney have "standing” to request the court to
recognize and declare the public trust easement on Marks
tidelands?

Yes. Therelief sought by Marks resulted in taking away
from Whitney rights to which he is entitted as a member of the
general public. It is immaterial that Marks asserted he was not
seeking to enjoin the public. Thedecreeas rendereddoesenjoin
amember of the public.

Membersof the public have been permitted to bring an action
to enforce a public right to use a beachaccessro~te; to bring
an action to quiet title to private and public easements in a
public beach;and to bring an action to restrain improper filling
of abay and secure a general declaration of the rights of the
people to the waterways and wildlife areas of the bay. Members
of the public havebeenallowed to defenda quiet title action bv
asserting the right to use apublic right of way through priva te
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property. They have been allowed to assert the public trust
easement for hunting, fishing and navigation in privately  owned
tidelands as adefense in an action to en$oin such use, and to
navigate on shallow navigable waters in small boats.

Whitney had standing to raise this issue. The cour tcould
have raised this issue on its own. "It is now well settled that
the court mayfinally determine as between the parties in a quiet
ti tie action all of the conflie ting claims regarding any estate
or interest in the property." Hendershott v. Shipman 951! 37
Cal.2d 190, 194, 231 P.2d 481, 483. ! Where the interest
concerned is one that, as here, constitutes a public burden upon
land to which title is quieted, and affects the defendant as a
memberof the public, thatservi tude should be explici tly

declared.

STATE V. GERBIMG
56 Fla. 603, 47 So~ 353 908!

* %

The title to lands under navigable waters, including the
shores or space between ordinary high and low water marks, is
held by the state by virtue of its sovereignty in trust for the
people of the state for navigation and other useful purposes
afforded by the waters over such lands, and the trustees of the
internal  improvement fund of the state are not authorized to
convey the title to the lands of this character.

The trust with which these lands are held by the state is
governmental, and cannot be wholly alienated. For the purpose of
enhancing and improving the rights and interests of the whole
people, the state mayby appropriate meansgrant to individuals
the ti tie to limi ted portions of the lands, or give limi ted

privileges therein, but not so as to divert them from their
proper uses, or so as to relieve the state of the control and
regulation of the uses afforded by the land and waters. lllinois

Cent. R. Co. v. lllinois, 146 U.S. 387, 13 Sup. Ct. 110, 36 L.
Kd. 1018.

NOTES

|. State v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640
893! and Browardv. 8abry, 58 Fla. 398, 50 So. 826 909! are
early cases in which the Florida SupremeCourt used the public
trust doctrine to negate a riparian owner sclaim to lands under
navigable waters. The public trus tdoc trine is firmly entrenched
in Florida case law and implicity  recognized in Chapter 253 of
Florida Statutes which governs the state s "sovereignty lands."

2. California does not tie the public trust doctrine to its
historical origins or limit its scopeto the public s traditional
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uses of commercepavigation, and fishing. Theapproachgives
the state scour ts the flexibity to recognize the public benefit
of new uses of tidelands and navigable waters.

In White v. Hughes, 139 Fla. 54, 59, 190 So. 446, 449
939!, the Florida Suprenm@ourtexpresslyrecognizedwimming
and bathing as within the scope of the public trust. The Florida
Supreme Cour ts ta ted:

The constant enjoyment of this privilege i.e.,
swimmin@nd bathing in salt waters! of thus using the
oceanand its fore shore for ages without dispute
should prove sufficient to establish it as an American
commoraw right, similar to that of fishing in the
sea, even if this right had not come down to us as a
part of the English commolaw, which it undoubtedly

has.

3. Recommendeadings: DeveneyTitle, JusPublicum,andthe
Public Trust: _ An Historical ~Analysis, 1 Sea Grant L.J. 13

976!; Sax,ThePublic Trug Dodrine in Naural Resourcéaw:
Effective_Judicial Intervention, 68 Mich.l,. Rev.471 970!,
CommenthePublic Trust in Tidal Areas: A Sometim&ubmerged
Traditional Dodrine, 79 Yale L.J. 762 970!; ThePublic Trust
Doctrine in Natural ResourcekawandManagemen®A Symposium,
14 U.CG-DavisL. Rev. 181 980!; MacGrady,'hevavigability
Conceptn the Civil andCommaaw: Historical Development,
CurrentImpotance, andSom®&odtrines Tha Dont HoldWeer, 3
Fla. St. U.L. Rev. 513 975!; CommentaryThePublic Trust
Doctrine and Ownershipof Florida s Navigable Lakes, 29 U. Fla.

L. Rev. 730 980! .

B. State Dives ti ture of Public Trus tLands

COVSTITUTION OF THE SI'ATE OF FLORIDA
ART. X, Section 11.

Sovereignty lands. The title to la~ds under
navigable waers, within the boundariesof the s tate,
which have not beenalienated, including beachesbelow
meanhigh water lines, is held by the state, by virtue
of Its sovereignty, in trust for all the people. Sale
of suchlandsmaybe authorizedby law, but only when
in the public interest. Private use of portions of
such lands maybe authorized by law, but onlv whennot
contrary to the public interes  t.

History. Am. H.J.R. 792, 1970; adopted 1970.
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ODOMv. DELTONA CORP.
341 So.2d 977 Fla. 1976!

BOYD, 3us tice.

The complexnatue of the whole problemof navigable waters
hascreated muchdoubtandcontroversyin atteml%rlmg to determine
whatis or is not navigablevaterandsovereignand. Notonly
has the Legislature addresseditself to this problemand enacted
at various times the statutes referred to by the trial court, but
the 1968Constitution, Article X, Section 11, acknowledgesn
pertinent part, that certain sovereign lands have been

aliena ted [. ]

If a standardother than that which hasbeenexpressedy
statute and by the Cons tution is proper, thenit is the duty of
the peopleand the Legislature, not the courts of Florida, to
makethis determination. There still remains muchconfusion in
thesematters,asis reflected by therecord: for instance,
trial testimon?/ of state employeeshandling the issuance of
dredge-and-fill permitsindicates that eventheyare unableto
determinewhatis or is not a navigablebodyof water, andone,
witnesstestified that hemightbefired if he offeredanopinion
on the sublect to a landowner seeking a permit.  Further
clarifying  legislation  might be appropriate.

Appellants assert that, since Florida becamea state in
1845, the Trustees of the Internal ImprovemenEundhave held
title to sovereigmandsbeneatlthe navigablevatersof Florida,

articularly  those beneathfresh navigable waters, and that the
ederal test of "navigability in fact™ is the propertest.
Navigability at lawis generallya questionof na\/_lqablllty in
fact; "and,while dif fering legal tests of navigability are
applied for varying pruposesweagree that the issue of whether
a particular lake wasnavigable at the time of Florida s
admissionto the Unionso as to vest sovereigntytitle in the
state is afederal guedion which, becauseof the needfor
uniformity  must be determinedunder federal standards of
navigability: ! commerciausetest; ! admiralty
jurisdiction” test; and ! the federal title test. A critical
distinction betweerthe federal title test andthe other two
tests is that the title test doesnot allow for the consideration
of reasonabéatificial |mprovementﬁstead,na\_/l%]ablhty
underthis test is basedon the water bodys potential for
commercialuse in its ordinary and natural condition. Wefind
that Florida s test for navigability is similar, if not

identical, to the federal title test.

.Appellantsalso arguefor the application of the "notice of
nawﬁabllrt concep i.e., tha the granteeof swanmgnd
overflowedands undera Trustee deedtakeswith "notice" that
the conveyancmesot mcludesoverelgnaland. In the caseof
a largelake, suclasLakeOkeechoba&00,00écrelake, we
agree;howevernt seemabsurdo applythis test to small, non-

99



meanderethkes and pondsof less than 140acres and, in many
cases, less than 50 acres in  surface.

Appellants contend that the trial court made a distinction
between meandered and non meandered fresh water lakes without a
factual or lawful basis for suchdistinetion. Nevetheless, as
the trial cour tobserved, at this late date weare not in a
position "to evaluate the work of those surveyors of manydecades
past" and can merely accept their workas correct, particularly
since the state itself has relied uponit constantly since it was
completed. In Florida, meanderings evidence of navigability
which creates a rebuttable presumptionthereof. The logical
converse of this proposition, noted by the lower court, is that
non-meanderedlakes and ponds are rebuttably presumednon-
navigable. The lower court streatment of meanderingis also in
accord with the proposition that a water body should be regarded
as being non-navigable absent evidence of navigabili ty.

An examinati on of the Consti tuti on and statutesi ndicates
that both the people and the Legisla ture strongly feel that valid
federal and state grants of title to real property without any
reservation  of public rights in and to waters thereon should not
be upset becausef newstandardsof value relating to ecology
and other matters created by population growth, recreational
needs and other issues of current importance to Fl.orida. In
fact, the Commissianassertion of regulatory authority doesnot
comport with existing state law; this Court has delineated rather
forcefully the absencef public rights, including fishing, in
privately ownedakes. 1t seem#ogical to this Coutthat, when
the Legislature enacts a Marketable Title Act, as found at
Chapter 712, Florida Statutes, clearing any title having beenin
existence thirty years or more, the state should conform to the
samestandard as it requires of its citizens; the claims of the
Trugees to bedsunderlyingnavigablewders previously conveyed
are extinguished by the Act. Stability of titles expressly
requires that, whenlawfully executedland conveyancesre made
by public officials  to priva te ci.tizens without reservation of
public rights in andto the waterslocated thereon,a changeof
personnel amongelected s tate officials  should not au thorize the
government to take from the grantee the rights which have been
conveyed previously without appropriate justification and
compenséon. If the state has conveyed property righ ts which it
nowneeds, these can be reacquired through eminentdomain;
otherwise, legal estoppel is applicable and bars the Trustees
claim of ownership, subject to rights specifically reserved in
such conveyances.

It appears that  public officials  operating under a color _ of
lawhaveacquiescem the developmeot theland surrounding
the chain of inland lakes over whichthis litigation arose,
indicating willingness for residential developmergontiguousto
the waters, including necessarymodification of lake bottoms.
Manyrivate personshavecontractedwi.th Appelleerelying upon
this ‘development,and wefeel it highly inequitable and
inappropriate for the state at this late date to renounceits
earlier action takenunder the direc tion of prior officials. Ve
feel that equitable estoppel is properly invoked in this
par ticular setof ci rcums tances.
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* % *

It should be ref tera ted that, as stated in Sawyer, supra,
ancient conveyances of sovereign lands in existence for more than
thirty years, when the State has made no effort of record to
reclaim same, clearly ves ts marketable title in the gran tees,
their successors or assigns and the land may be recovered only by
direct purchase or through eminent domain proceedings.

SUADBERGJustice  concurring in part and dissenting in
par t! .

| concur in the conclusion reached as to ti tie in non-
meandered  fresh  water lakes. | dissent from the conclusion of
the trial court and the majority of this Court with respect to
applica tion of the Marketable Record Titie Actas explica ted in
[the lower court] judgment. It is inconceivable to me that a
marketable record ti tie actwhich is aimed primarily at quie ting
titte to priva te lands can be utilized to dives tthe people of
the State of Florida of lands held in public trus tfor them.
Absent the safeguards of statutory notice and hearing to the
public and affected parties and of a conclusion after  careful
study by the Trustees of the Internal Improvement Fund that a
limited grant of sovereign lands will do no public or private
harm, it should be presumed that all conveyance of submerged land
areas by the Trustees are made with implicit reservation to the
state of navigable water. This should be the case even when the
description in the conveyance includes navigable water areas.
What is essentially a curative act could not have been intended
by the legislature to provoke divestiture of public trust lands.
This issue was squarely presented in Sawyer v. Modrall, 285 So.2d
610 Fla. 4th DCA1974!, wherein Judge Walden concluded thatthe
Marketable Record Title Act does operate to cut off claims by the
public to sovereign lands after thirty years has elapsed. The
Court denied certiorari in Modrall v. Sawyer, 297 So.2d 562 Fla.
1974!. However, Mr. Justice Ervin, dissenting, found conflict on
two points and there took issue with the District Court s
interpretation of the Marketable Record Title Act. Justice Ervin
aptly stated the sen timen ts which 1hold:

"The Marketable Record Title Act particularly F.S. Section
712.04, F.S.A. thereofl does not by literal interpre tation clear
ti tie to priva te persons in open-water sovereignty areas. It is
an extreme presumption on the partof the Legisla ture thatby
that Act it can expressly invalidate  State and Federal public
land ownerships by the mere passage of time because of the
existence  of conflicting private titles thereto  which were void
ab initio, except where the governmenttitle is expressly
reserved in its patent or deed. The consequences of such a
presumption could create many untoward results highly detrimental
to public interests. Presumably thereunder an illegal government
deed to ia private person covering a sector of any open waterway
or harbor would ripen into priva te ownership after thirty years.

"All  conveyances of submerged land areas by the Trustees of
the Internal ImprovementFund carry with them implicit
reservation to the Stae of navigable waters, even though the
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description  of an area encompasses navigable water areas and
particularly those which continue in use by the public for

naviga tional purposes, as in the case here unless
contemporaneously with the making of any conveyance it appears

af ter statutory notice and hearing to the public and affected
parties and careful study by the Trustees that a Limited grant in
a sovereignty area will do no public or private harm. Such a

reservation by implicit necessity results  when the Trustees deed
of conveyance either mistakenly or illegally incorporates
sovereignty areas' In such circumstances the deed is void unless

there is clear estoppel or inequity. The area covered by the
void deedin the instant case has never beenfilled in, has
continued constantly to be in use for boating by the public.
Respondentand his predecessors in title have all along been on
notice of the sovereign inalienable quality of this open water,
navigable area and its obvious public use and status as sovereign
land.

"The applica tion of the Marketable Record Title Act when
applied to submerged lands must be considered in connection with
the case law discussed hereinbefore. Title to sovereignty lands
as between the State and private persons mug of necessity be
determined not on the basis of express reservations in patents or
deeds or the length of time of existence of conveyances to
priva te persons, but upon the nature of the particular lands,
their navigability and use from the public as well as the private
standpoint. The evidentiary  circums tances as to the nature of
any submerged area must be considered to determine if it was
suscep tible to aliena tion.

"The appella te courts oughtno tin thi scase to substi tute
their findings for those of the trier of facts on the question of
whether the area is sovereignty land.

"The evils of failure to protect sovereignty areas by the
courts where various legal pretexts are resorted to but which
have li ttie buttechnical bases to support themwere pointed out
by mein adissent in the case of Trustees of I I. Fundv,
Wetstone, Fla.1969, 222 So~2d 10. The soundness of the views
expressed in that dissent becomesmore and more apparent as cases
of the kind her treated maketheir appearancewith increasing
frequency. "297 So.2d 562, at 565, 566.

STATE v. CONTEMPORARYLAND SALES
400 So.2d 488 Fla. 5th DCA1981!

COWARI', Judge.

This case involves the application of the Marketable Record
Title Act Section 712.01 et seq., Fla.S tat. 963!l to the
titte to land exposed by the lowering of the water level of a
freshwater lake by a state water control agency.

Theoriginal U.S. Governmensurvey, madein 1848, shows
Section 18, Township 23 South, Range26 East, as a fractional
sedion with acoupFe of hundredacres .f land on the weg edge
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bordered on the east by the meandered shore of the navigable,
non-tidal, fresh waters of what is now known as Lake Louisa in

Lake County, Florida.

* %

By various mesne conveyances this proper ty, so described was
conveyed to Contemporary Land Sales.

Lake Louisa is part of the Clermont chain of lakes whose

water table was artificially lowered by aspillway  constructed
about August 8, 1956, by the Oklawaha Basin Recreation and vlater
Conservation Control  Authority, an agency of the State of

Florida.

At this time the description in the deed to Contemporary
covers a! someland which was original upland, b! someland

which was originally benea th the waters of Lake Louisa buthas
now been exposed by the lowering of the water level i.e., land
below the original high water mark and above the present lake
level or "reclaimed lake bottom"!, and c! some land that is

still  beneath the present waters of Lake Louisa. Contemporary
and its predecessors in title have paid ad valorem property taxes
on the entire parcel described above for at least the last ten
years.

Contemporary brought aquiet title action alleging the
clarke table Record Titie Act Section 712.01 et seq., Fla.S tat.
977! ! ex tinguished all claims of the Stde to the property

described above.

* % *

The S tate does not challenge the judgment quieting
Contemporarys titte  to the original uplands and Contemporary did
not appeal the trial court sjudgment in effect denying
Contemporary s action to quiet title to the portions of lands
described above which are still underwater. Therefore, in this
case we are concerned only with the title to land formerly, but
not now, covered by the waters of Lake Louisa.

Undercommolaw doctrine the State of Florida in its sovereign
capacity holds title to the beds of navigable waters, including
the shore or the space between high and low water marks, in trust
for the people of the state whohave rights of navigation,
commerce, fishing, boating and other public uses. Brickell .
Trammell, 77 Fla. 544, 82 So. 221 919!; Broward v..'labry.
Subject to these public rights the Legislature of the State of
Florida has control over such sovereign trust lands but, it is
said, maysell parts of such lands to private ownership when the
public and private rights are not impaired. State ex rel Ellis
v ~ Gerbing, 56 Fla. 603, 47 So. 353 908! Therefore  the lands
originally  under the waters of Lake Louisa were sovereign lands.
The ti tie to the uplands in question passed to the State of
Florida as swampnd overflowed lands under the Act of September
28, 1850 9 Stat. 519! and wasconveyedinto private ownershipby
the Trustees of the Internal ImprovemenFundin 1883. Swamand
overflowed lands within the meaning of the act did not include
any lands below navigable waters. Conveyancesof uplands,
including swammand overflowed lands, for ordinary priva te
ownership purposes do not extend below the ordinary high-water
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mark of adjoining navigable waters and do not include sovereignty
lands.

* %

[1] thas beenheld in Florida thatrelic tion does not apply
where the land is reclaimed by the drainage opera tions of
gove rnmen ta | agencies, in which case the State, notthe upland
owner, continues to own the former lake bottom, or sovereignty
lands, thatbecome uncovered and reclaimed between the original
high water mark and the new lake water level resulting from the
drainage  opera tions. Martin  v. Busch, 93 Fla, 535, 112 So. 274
927! While the purposes of the governmental action in this
case was sic] to control the water level of achain of lakes and
not as in Martin, for the express objective of reclaiming land,
nevertheless we hold that the result is the same and that an
artificial lowering of the waters of Lake Louisa occurred and
that the sovereign lands formerly  beneath the lake waters
continued to be sovereignty lands af ter they were exposed.

The Marketable Record Title  Act, section 712.02, Florida
Statutes 963!, provides, in effect, that any person whose chain
of title extends from any title transaction recorded over thirty
years has a marketable record title free and clear of all claims
excep tthose setfor th in section 712.03, Florida Statu tes. When
the Marketable Record Title Act was originally adopted in 1963,
and at all times relevant to this case, 1/ secti,on 712.03
contained no exception in favor of sovereignty lands. On the
contrary section 712.04 indica ted that all governmental rights
depending on any act or event prior to the date of aroot of
title were extinguished excepting  only rights in favor of the

state reserved in deeds by which Florida par ted with ti tie. Of

course, that exception is not applicable in this case.
Contemporary claims all  of its lands were included in the

'‘AWI/4 of the SW1/4 of Section 18 and therefore its "root of

ti tie" Section 712.011, Fla. Stat. 979! lis from the

conveyance recorded December 23, 1938, and that effective
December 23, 1968, the Marketable Record Title Act perfected its
ti tie to the property in question and barred the State s claims
to that portion of the property in question lakeward of the

original government meander line.

The question is therefore squarely  presented: Can the
Marketable Record Title Actas it existed prior to the 1978
amendment perfect title in a private owner to lands that would

otherwise be ownedby the State of Florida in its sovereign
capaci ty and held in trust for all the people?

1. ! Effective June 15, 1978, Ch. 78-288, Section 1, Laws of
Florida, amendedsection 712.03, Florida Stautes 977!, adding
an exception numbered 7 which provides that the Marketable Record
Title  Act does not extinguish "s ta te title to lands beneath
navigable waters acquired by virtue of sovereignty.” |t will. be
readily noted that this exception is patently ambiguousas

rela ting to acase, such as this, involving lands no longer
beneah navigable waers. If by this;. tatute the Legisla ture
intended to correct an oversight, not only did the horse in this
case escape in the hiatus but the barn 9oor is still ajar.
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We read the Supreme Court s denial of certiorari in  Modrall
v. Sawyer, 297 So.2d 562 Fla.1974!, and its decision in Odomv.

Deltona Corp., 341 So.2d 977 Fla.1976!, to answer the above
ques tion in the aff irma tive. Certainly, Jus tice  Ervin,

dissenting in  Modrall, and Justices Sundberg, Overton and
England, dissenting in Odom, unders tand those cases to have that
meaning. Therefore, we feel compelled to answer the same
question in the same way in this case.

NOTES

1. Consider the folLowing analysis of Odomv. Deltona and the
public trust doctrine:

Rosen, Public and Private  Ownership Rights in Lands under
Navigable Waters: The Governmental/Proprietary Distinction, 34
U. Fla. L. Rev. 561, 611-613 982!

Odom and Estuary Properties represent the culmination of
Florida strend toward "desanctifying" s tate ownership interests
in sovereignty lands and merging the retained governmental
interest with general police powers. The synthesis of MRTA
[Marketable Record Title Act] with judicially  created estoppel
doctrines limited the implied reservation principle to the extent
that state proprietary interests are treated the same as
individual  private property rights in the contemplation of the
law. Once it was recognized that preservation of public rights
in navigable waters did not require state ownership of the
underlying lands, there was no reason to prohibit state
alienation  of such property; and once the power to aliena te was
acknowledged, there was no reason to trea tthe state dif ferently
than aprivate landowner dealing with ordinary real property.

The realization that the state sre tained governmental power
to control the use of navigable waters is not dependent upon

ownership of the submerged property has faci li tated the

conceptual merger of the state s public trust  authority with
general police powers. It must be remembered that the notion of
a distinct governmental  interest in navigable waters was the
product of an era in which virtually the only rights over the use
of property that were accorded legal recognition were those
connected wi th some identifiable interest in the property. Under

common law theory, even the sovereign could not regulate the use
of property in which he held no ownership rights, at least not
without  acquiring such rights  through eminent domain.

With the expansion of the state s police power in the
twentieth century, however, it came to be accepted that the use
of private property could be controLled through reasonable
regula tions, such as zoning. Once i.twas recognized that both
pubLic servi tudes in the navigable waters and private development
of the underlying Lands could be adequately regulated through the
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police power, there was no longer any need for a distinct

governmental trust interes tin  sovereignty lands. Thus, when the
Odom court equated the retained governmental interest with  the
police  power, it hastened the demise of an archaic concept which
had outlived its  usefulness and become a source of confusion for
genera tions of judges, lawyers, and [i tigants.

By placing the state s proprietary interests  in sovereignty

lands on an equal ground with those of priva te ci tizens, and by
replacing the governmental trus tau thori ty with the police power,
Florida  courts have effectively jettisoned the archaic and
amorphous  principles of the public trust doctrine in favor of a
more familiar framework of analysis. The potential benefits of
applying general proper ty law to title disputes and police power
principles to regula tory controversies are manifest. Where a
legitimate  public interest is threatened, there is no need for a
determina tion of ti tie to the land; thus, the costs and

complica tions attendant to the determina tion of navigabi 1ity are
eliminated. Whenonly proprietary rights are at stake, there is
no basis for the state to assert the public trust principle as a
pretext for attempting to appropriate  without compensation

property rights that had, by virtue of the state sown acts or
omissions, become vested in apriva te party a prac tice cour ts
have repeatedly condemned. Instead of treating the resolution of

disputes  over public and private rights as achoice  between
absolutes, Florida maynowachieve the balancing of public rights
and proprie tary interes ts originally intended by the trust

doc trine.

Applica tion of the governmental/proprietary  dis tinction by
Florida courts in resolving the conflict between public and
private rights in lands under navigable waters confirms that the
public trust doctrine is not concerned with ownership of the
submerged lands so long as there is no interference with  the
public sright to usethe navigable waters. The recognition of a
severable proprieMry interest in submerged lands is consistent
with both commoraw precedent and commorsense logic.  Ehere are
many benefi ts that can be derived from submergedlands apart from
but consistent with  public rights in the waters. It makes no
sense to say such interests must be preserved, if their
preservation  neither enhances nor diminishes the public rights for
which  the trus twas crea ted.

;moreover, the capacity to alienate proprietary interests in
sovereignty lands is a natural concomitant  of the state s
function as trus tee for the public s property. Since the state
has the power to preserve the public servi tudes in the waters, it
is in the interest of the state and all of its citizens to permit
private development of those resources that are not susceptible
to common public use or enjoyment. If the dis tinction be tween
governmental powers and proprietary rights is properly observed,
public and priva te rights in navigable waters need not conflie t,
but may be exercised within their respective spheres to the
mu tual benef it of all
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2. The iMarketable Title Act provides a statutory estoppel
against competing claims, whether the claims are by individuals

or the state, if aperson has arecorded chain of title for

thirty years. The sovereignty Lands exception to this rule does
not necessarily give the state aclear claim to the lands,
because FLorida courts have also allowed commoriLaw estoppel to
operate to dives tthe state of ti tie to sovereign ty lands.

In Trustees of the Internal ~la roveeent Fundv. Claughton,
86 S0.2d 775 Fla. 1956!, the doctrine of equitable estoppel was
applied against the state to quiet title to sovereignty lands.
Partof the land had been validly conveyed by the Trustees. The
remaining part of the land had been added by the deposit of spoll
from an adjacent federal dredging operation. The court held that
estoppel would be applied againstthe state if necessary to
prevent "manifest injustice and wrongs to private individuals" so
long as the application of estoppel did not interfere  with the
exercise of governmental powers by the state. Id. at 790.

In Trustees of the Internal Improvement Trust Fund v.
Lobean, 127 S0.2d 98 PLa. 1961!, the Florida Supremeourt held
that where there are "special and excegional circumstances," the
state could be estopped from denying the validity of a
transaction between the state and apriva te ci tizen. In a
speciaLly- concurring opinion, Justice Drew noted, however, that
the doctrine of legal estoppel would not be available "when its
applica tion would af fectthe sovereign power of the Stae in the
exercise of pureLy governmental function.” Id. at 104. Justice
Drew further noted that the doctrine of estoppel mayonly be
invoked in the case of rights that could have been granted
expressly by the state to priva te individuals. Id. at 104.

More recently, the Florida SupremeCourt has qualified the
Lohean and ~Clanh ton rules. In ~Brant v. Peppe, 238 So. 836
Fla. 1970!, the court ruled that es toppel could only be usedto
"bolster a paper title" from the state. Id. at 838. Neither
equitable estoppel nor legal estoppel could be used to create
ti tie. Id.

Consider, however, Florida National Properties, supra, in
which the court stated that although ownershipis not usually
transferred from the state to ariparian owner through an
artificial change in the high water line of anavigable Lake,
"[a] cquiescence or failure by the state to restrain an artificial
lowering of the water table for along period might constitute
laches or estoppel depending upon the facts and equities in each
case." 338 So.2d at 18-19 976! It is difficult to reconcile
thi s proposition with the rule setoutin Bryant.

3. Stae ownershipand, therefore, regulation of sovereignty
lands can be limited by estoppel. Closely related are
limitations  on police power if rights of landowners have
"vested." Thefollowing excerpt explains the relationship of
the two doctrines.
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Predictabili~t in aChanging Regulatory System, 8 Stetson E..Rev.
1, 2-3 983l

Although  the doctrines of equitable estoppel and vested

rights arise from distinct theoretical bases, Florida courts have
employed these concepts interchangeably. At least one
commentator attempted to distinguish vested rights from equitable

es toppel when he sta ted:

The defense of estoppel is derived from equity, but
the defense of vested rights reflects principles of

commonand consti tutional .law. Similarly, their
elements are different. Estoppel focuses upon whether
it would be inequitable to allow the government to

repudiate its prior conduct; vested rights upon whether
the owner acquired real property rights which cannot be
taken away be governmental regulation.

The problem with this  "derivative distinction” is that the
judicial determination most of ten turns on equity and the
relative  positions of the parties. It is not surprising the

guoted authority eventually concluded "ITjhe courts seem to reach
the same results  when applying these defenses to identical

fac tual circums tances ~" Thus, as a practical matter, rights  will
vest if the particular facts of acase justify application of the
doc trine  of equi table es toppel.

Although usually difficult to assert against a legitimate
exercise of the police power, the doctrine of equitable estoppel
may be invoked in Florida to prevent arbi trary governmental
action. The Second District Court of Appeal succinctly captured
the doc trine s policy underpinnings:

Stripped of the legal jargon which lawyers and judges
have obfuscated it with, the theory of estoppel amounts
to nothing more than application of the rules of fair
play. One party will not be permitted to invite

another onto awelcome mat and then be permitted to
snatch the mataway to the detri ment of the party
induced or permi tted to stand thereon,

Equitable estoppel, therefore, vill be applied to a
government exercising land use power when a property  owner: !
in good faith; ! upon someact or omission of the government;
I has madesuch a substantial change in position or has
incurred such extensive obliga tions and expenses that it would 'be
highly inequi table and unjust to destroy the acquired right.

4. For cases interpreting the standards and applicabi li ty of the
doctrine of vested rights, see Sakolsky v. City of Coral ables,

1S1So.2d 433 Fla. 1963!; DadeCourty v. Rosell Condrue ti.on, 297
So.2d 46 Fla.1974!; Texas Co. v. Townof Miami Springs, 44 So.2d
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808 Fla.1950!; Pasco County v, Tampa Development Corp., 364
So0.2d 850 Fla. 2nd DCA 1978!; Sharrow v. City of Dania, 83 So.?d
274 Fla.1955!; Dept. of Environmental Regulation v. Oyster Bav
Estates, 384 So.2d 891 Fla. 1st DCA 1980!; City of Boynton Beach
v. Carroll, 272 So.2d 171 Fla. 4th DC41973!.

5. Congress has also enacted legislation to quiet title to
federally claimed lands. The federal Quie t Title 4" tof 1972 may
also function to divest a state of public trust lands. See Block

v. Vor th Dakota below.

BLOCK v. VORTr DAKOTA
103 S.Ct. 1811 983!

[
Justice WHIL'E d livered the opinion of the Court.

Under the Quiet Title Act of 1972 QT4!, the United States,

subject to certain exceptions, has waived its sovereign immuni ty
and has permitted plaintiffs to name it as aparty defendant in
civil actions to adjudica te title disputes involving real

property in which the United States claims an interest. These
cases present two separate issues concerning the QTA. The first

is whether  Congress intended the QTA to provide the exclusive
procedure by which aclaimant can judicially challenge the title
of the United States to real property. The second is whether the
QTA s twelve-year statute of limitations, 28 U.S.C. Section

2409a fl, is applicabl in instances  where the plaintiff is a

8 tate, such as respondent ~Vorth Dakota. We conclude tha tthe QTA
forecloses the other bases for relief urged by the State, and
that the limitations provision is as fully applicable to Vorth

Dakota as it is to all others who sue under the QTA.

It is undisputed that under the equal footing doctrine first
setfor th In Pollard s Lessee v. Hagan, 3'Row. 212, 11 L,Ed. 5"5
845!, Vor th Dakota, like other 8tates, became the owner of the
beds of navigabl streams in the State upon its admission to the
Union. It is also agreed that under the law of Vorth Dakota,
riparian owner has title to the center of the bed of anon-
navigable stream. Because ot differing views of navigability,
the Uni ted States and Vor th Dakota asser tcompe ting claims to
title to certain portions of the bed of the Little lissouri River
within ".orth Dakota. I'he  United 8 tates contends that the  river
is not now and never has been navigable, and it claims most  of
the disputed area based on its status as riparian landowner.

Vor th Dakota, on the other hand, asserts that the river was
navigable on October 1, 1889, the date Vorth Dakota attained
statehood, and therefore that title to the disputed bed vested in
it under the equal footing  doctrine on that date. Since at least
1955, the United States has been 1ssuing riverbed oil and gas
leases to priva te entities.
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The matter thereaf ter proceeded to trial. North  Dakota

introduced evidence in  support of Its claim that the river was
navigable on the date of statehood. The federal defendants,
while  denying navigability, presented no evidenc on this point;
their evidence was limited to showing, for  statute of limitations
purposes, that the State had notice of the United States claim
more than twelve years prior to the commencement of the suit.

Af ter trial, the District Court  rendered judgment for North
Dakota. The court firs t concluded that the Little ‘fissouri River
was navigable in 1889 and that %orth Dakota attained title tn the
bed at statehood under the equal footing doctrine and the
Submerged Lands Act, 42 U.S.C. Section 1311 al. 7hen, applying
what it deemed to be an accepted rule  of construction that
sta tu tes of limitations do not apply to sovereigns unless a
contrary legislative intention is clearly evident from the
express language of the statute or otherwise, the court rejected
the defendants claim that cnorth Dakota s suit was ‘'oarted by the
QTA s twelve-year sta tu te of limi ta tions, 28 U. S. C. Sec tion
2409a fl.

rc C

The States of the Union, like all other enti ties, are barred

by federal sovereign immunity from suing the United States in the
absence of an express waiver of F,lis immuni ty by Congress.
1
Only upon passage of the gTA did the Jni ted States waive its
immuni ty wi.th respec t to sui ts involving ti tie to land. Prior to

1972, States and all others asserting title to land claimed by
the Uni.ted 8tates had only limi ted means of obtaining

resolution of the title dispute they could attempt to induce
the United States to file a quiet title action against them, or
they co~ld peti tion Congress or the Execu ti ve for di sere tionarv
relief. Also, since passage of the Tucker A" tin 1387, those
claimants  willing to settle  for monetary damages rather than
title to the disputed land could sue in the Court of Claims and
attempt to make out a constitutional claim  for just compensation.
C

The predominant view, [prior to the ''TA] was thatci tizens
asserting title to or the right to possession of lands claimed by

the  United States wer..  "without benefit of arecourse to th
courts," because of the docttine of sovereign  immunit>.

Congress  sought to rectify this  state of affairs. The
original  version of S. 216, the bhill tna t became the:/TED,, was
short and simple. Its  substantive provision provided for no
gualifications whatsoever. It stated in its entirety: "The
United States may be named a party in any civil action  brought bv

any person to quiet title to lands claimed by the United States."
117 Cong.Rec. 46380 971! .I'he Executive Branch opposed the

original version of S. 216 and proposed, in its st ad amore-

elaborate  bill, reprinted in S.Rep. 30. 92-5. 5, pp, 7-3 971~,

providing several "appropriate  safeguards for the protection of
the public interest.”
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This Execu tive  proposal, made by the Jus tice Department,
limited the waiver of sovereign immunity in several important

respects. First, it excluded Indian lands from the scope of the
waiver. The Executive branch  felt that awaiver of immunity in
this area would not be consistent with  "specific commitments” it
had made to the Indians through treaties and other agreements.

Second, in order to insure that the waiver would not "serve to
disrupt costly ongoing Federal programs that involve the disputed
lands," the proposal allowed the Uni ted States the option of
paying money damages instead of surrendering the property if it
lost a case on the merits. Third, the Justice Department
proposal provided tha tthe legislation would have prospective
effect only; that is, it would not apply to claims that accrued
prior to the date of enactment. This was deemed necessary so
that the workload of the Justice Department and the courts could
develop at ara te which could be absorbed. Four th, to ensure
that stale claims  would not be opened up to |li tigation, the
proposed bill included a six-year sta tute of Ilimi ta tions.

The Sena te accep ted the Jus tice Depar tments proposal., wi th
the notable exception of the provision that would have given the
bill prospective effect only. The Sena te-passed version of the
bill contained a "grandfather clause" that would have allowed old
claims to be asserted for two years af ter the hill became law.

Primarily because of the grandfather clause, the Executive
Branch could  still not accept the  bill. The Department of
Justice argued that this clause could <cause "a flood of
litigation on old claims, many of which had already been
submitted to the Congress and rejected,” thereby  putting an
undue burden on the Department and the courts." As acompromise,
the Department proposed to give up its insistence on “prospective
only" language and to accept an increase in the statute of
limi  ta tions to twelve years, in exchange for el imina tion of the
grandfather clause. This  proposal had the effect of making the
bill retroactive for atwelve-year period. The House included
this  compromise in the version of the hill passed by it and the
Senate  acquiesced and the hill became Law with the compromise
language in tac t.

We also cannot agree with Vbrth Dakota s submission, which
was accepted by the District Court and the Court of Appeals, that
the States are not subject to the operation of Section 2i09a fl.
This issue is purely one of statutory interpretation, and we find
no support for North Dakota s position in either the plain
statutory language or the legislative history.

The basic rule of federal sovereign immunity is that the
United States cannot be sued at all without the consent of
Congress. A necessary corollary of this rule is tha twhen

Congress attaches condi tions to legisla tion waiving the sovereign
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immunity of the United States, those conditions must be s trictly
observed, and exceptions thereto are not to be 1lightly implied.

Accordingly, before  finding that Congress intended here to
exempt the States from satisfying the time bar condition on its
waiver of immuni ty, we should insis t on some clear indica tion of

such an intention.
Proceeding in accordance with these well-es tabl.ished

principles, we observe that Sec tion 2409af! expressly states

that any civil action is  time-barred unless  filed within twelve
years af ter the date it accrued. The statutory language makes no
excep tion for civil ac tions by Sta tes. Nor is there any evidence
in the legislative history suggesting that Congress intended to
exempt the States from the condi tion attached to the immuni ty
waiver. These facts alone, in the light of our approach to

sovereign  immuni ty cases, would appear to compel the conclusion
tha tS tates are not enti tied ta an exemp tion from the stric tures

of Section 2409a f!.

We do not discount the importance of the generally
applicabl.e rule of statutory cons true tion relied upon by the
Cour tof  Appeals. The judicially-crea ted rule tha ta sovereign
is  normally exemp t from the operation of ageneral.ly-worded
sta tute of Ilimi tations has re tained its vigor because it serves
the public policy of preserving the public rights, revenues, and
property  fram injury and loss, by the negligence of public
officers ~ Thus, in this case, the rule would further the
interests of the ci tizens of '~or th Dakota, by af fording them some
protection against the negligence of state officials in failing
to comply with the otherwise applicable sta tute of limitations.

Even assuming, how ver, tha tthis rule  has relevance in
construing the applicability to the States of a congressionally
imposed statute of Ilimi tations not expressly including the
States, here the will of Congress is apparent and we must follow
it.

North  Dakota finally argues  that, even if Congress intended
to apply Section 2409a f! to it, and even if valid when applied
in sui ts rela ting to other kinds of Land, the sec tian s
uncons ti tu tional under the equal foo ting dac trine and the Tenth
Amendment insofar as it purports to bar claims to lands
cons ti tutiona Iy ves ted in the Sta te. We are unabl ta agree.

The State  probably is correct in stating that ongress  could
not,  without making  provision for payment of compensation, pass a
law depriving aS tate of land vested:..n it by tne Consti tu tio...
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Su"ha law would not run afoul of the equal footing doctrine or
the len th Amendment, as asser ted by Nor th Dako ta, buti twould
cons ti tu te ataking of the State sproper ty withou tj ust
compensation  in violation of the Fif th Amendment. Section
2409a f!, however, does not purport to strip any State, or anyone
else for that mat,ter, of any property rights. The statute limits
the time in which aquie tti tie sui tagainst the Uni ted 8 tates
can be filed; but, unlike an adverse possession provision,
Section 2409afl does not purport to effectuate a transfer of
title. If aclaimant has title to adisputed tract of land, he
re tains ti tie even if his sui tto quie this ti tie is deemed time-
barred under Section 2409a fl. A dismissal pursuant to Section
2409af! does not quiet ti tie to the property in the United
S tates. The ti tie dispu te remains unresolved. '‘Aothing  prevents
the cjaimant from  continuing to assert his title, in hope of
inducing the United States to file its own quiet title suit, in
which  the matter  would finally be put to rest on the merits.

Thus, we see no constitutional infirmity in  Section
2409af !.  Aconsti tutional claim can become time-barred just as
any other claim can.

Admi ttedly, hlorth Dakota comes before us with an appealing

case. Both  lower courts held tha tthe Little Missouri is
navigable and tha tthe State ob tained ti tie to the dispu ted land
at statehood. The federal defendants have not asked this Court
to review the correctness of these subs tantive  holdings  other
than to submi ttha tthes~ de termina tions are time-barred by the
QTA. We agree with  this  submission. Whatever the merits of the
title dispute may be, the federal defendants are correct: If
cnorth Dakota s suit is barred by Section 2409af!, the courts
below had no jurisdiction to inquire into the merits.

In view of the foregoing, the judgment of the Court of
Appeals is reversed. '‘Aorth Dakota s action may proceed, if at
all, only under the QTA. If the State s suit was filed more
than twelve vyears af ter its action accrued, the sui tis barred by
Section  2409a f!. Since the lower courts made no findings as to
the date on which Vorth Dakota ssui taccrued, the case must be

remanded for further proceedings consis tent with this opinion.

~ So ordered.

6, The 1985 Flor ida legisla ture crea ted as tudy committee to
review how the Marke table Record Ti tie Acthas opera ted to divest
title to state lands and to determine needed changes. l.i tiga tion
under MRTA is suspended for one year.

113



C~ PUBLIC RIGHTS IN NAVIGABLE WATERS

THE DANI EL BALL
77 US. 557 870!

Appeal from the Circuit Court for the Western Dis tri" tof
Michigan, the case being thus:

The act of July 7th, 1838, provides, in its second section,
that it shall not be lawful for the owner, master, or captain of
any vessel, propelled in whole or in part by steam, to transport
any merchandise or passengers upon "the bays, lakes, rivers, or
other navigable waters of the Uni.ted States,” after the Istof
October of tha tyear, wi.thou t having first obtained from the

proper officer a license under existing laws; tha tfor every
violation of this enactment the owner or owners of the vessel
shall forfeit and pay to the United States the sum of five
hundred dollars; and tha tfor this sum the vessel engaged shall
be liable, and may be seized and proceeded against summarily by
libel in the District Court of the United States.

The act of August 30th, 1852, which is amendatory of the
act of July 7th, 1838, provides for the inspection of vessels
propelled in whole or in part by steam and carrying passengers,
and the delivery to the collector of the district of a
certificate of such inspection, before alicense, register, or
enrolment, under ei ther of the acts, can be granted, and declares
that if any vessel of this kind is naviga ted with passengers on
board, without complying with the terms of the act, the owners
and the vessel shall be subject to the penalties prescribed by
the second section of the a" tof 1838.

In March, 1868, the Daniel Ball, avessel propelled by
steam, of one hundred and twenty- thre tons burden, was engaged
in naviga ting Grand River, in the State of Michigan, be tween the
ci ties of "rand Rapids and Grand Haven, and in the trans por ta tion
of merchandise and passengers between those places, without
having been insp cted or licensed under the laws of the Uni ted
8ta tes; and to recover the penal ty, provided for want oF such
inspection and license, the Uni ted States fi led alibel in the
District Court for the Western District of Michigan.

The libel, as amended, described "rand River as a navigable
water of the Uni ted States; and, in addition to the mployment
stated above, alleged that in such employment the steamer
transported merchandise, shipped on board af her, les tined for
por ts and places in Stats other than the State of Michigan, and
was thus engaged in commerce between the S tates.

The answer of the owners, who appeared in the cas, admi tted
substantially the employment of the steamer as alleged, but set
up as adefens that Grand River was not a navigable wat rof the
Uni ted States, and thatthe steamer was engaged solely in
domestic trade and commerce, and was not engaged in trade or
commerce between two or more States, or in anv trade by reason of
which she was subject to the navigation laws of the United
States, or was required to be inspected and licensed.
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It was admitted, by stipulation of the par ties, that the
steamer was employed in the naviga tion of Grand River between the
cities of Grand Rapids and Grand Haven, and in the transportation
of merchandise and passengers between those places; thatshe was
not enrolled and licensed for the coasting trade; that some of
the goods tha tshe shipped at Grand Rapids and carried to Grand
Haven were destined and marked for places in other States than
Michigan, and tha tsome of the goods which she shipped at Grand
Haven came from other States and were des tined for places wi thin
tha tS ta te.

It was also admitted that the  steamer was so constructed as
to draw only two feet of water, and was incapable of naviga ting
the waters of Lake Michigan; that she was acommon carrier
between the cities named, but did not run in connection wi th or
in  continuation of any line of steamers or vessels on the lake,
or any line of railway in the Sta te, al though there were various
lines of steamers and other vessels running from places in other
States to Grand Haven carrying merchandise, and a line of railway
was running from Detroit which  touched at both of the cities
named -~

*otort

Mr. Justice FIELD, af ter sta ting the case, delivered the
opinion of the court, as follows:

Two questions are presented in this case for our

de termina tion.
Firs t: Whether the steamer was at the time designa ted in

the libel engaged in transporting merchandise and passengers on a
navigable water of the Vni ted States within the meaning of the
acts of Congress; and,

Second; Whether those acts are applicable to asteamer

engaged as acommon carrier be tween places in the same State,
when a portion of the merchandise transported by her is destined

to places in other States, or comes from places  without the
State, she not running in  connection with  or in continuation of
any line of steamers or other vessels, or any railway line
leading to or from ano ther State.

Upon the first of these questions we entertain no doubt.
The doc trine of the common law as to the navigabili ty of waters
has no applica tion in this country. Here the ebb and flow of the
tide do not constitut the usual test, as in England, or any test
at all of the navigabili ty of waters. There no waters are
navigable in fact, or at least to any considerable extent, which
are not subject to the tide, and from this circumstances tide
water and navigable water there  signify subs tan tially the same
thing. But in this country the case is widelv different. Some
of our rivers are as navigable for many hundreds of miles above
as they are below the Ilimits of tide water, and some of tnem are

navigable  for grea tdis tances by large vessels, which are not
even affected by the tide at any point during their entire
length. ~ different test must, therefore, be applied to

115



determine the navigabill ty of our rivers, and that is found in
their navigable capacity. Thoserivers must be regarded as
public navigable rivers in law which are navigable in fact. And
they are navigable in fact whenthey are used, or are susceptible
of being used, in their ordinary condition, as highways for
commerce, over which trade and travel are or may be conducted in
the customary modesof trade and travel on water. And they
constitute navigable waters of the United States within the
meaning of the acts of Congress, in contrad 1.dine tion from the
navigable waers of the S tdes, whenthey form in their ordinary
condition by themselves, or by uniting with other waters, a
continued highway over which comnrce is or maybe carried on
with other States or foreign countries in the customary modesin
which such commerce is conducted by water.

If we apply this test to grand River, the conclusion follows
that it must be regarded as anavigable water of the United
S tates. From the conceded fac ts in the case the stream is
capable of bearing a s teamer of one hundred and twenty- three tons
burden, laden with merchandise and passengers, as far as "rand
Rapids, adistance of forty miles from its mouth in Lake
Xichigan. And by its junc tion with the lake i.tforms a continued
highway for commerce,both with other States and with foreign
countries, and is thus brought wunder the direct control of
Congress in the exercise of its commercial power.

That power authorize@ all appropria te legislation for the
prot ction or advancementof either interstate or foreign
commerce, and for thatpurpose such Legisla tion as will insure
the conveni nt and safe navigation of all the navigable waters of
the United States, whether that legislati.on consists in requiring
the removal of obstructions to their use, in pr scribing the form
and size of the vessels employeduponthem, or in subjecting the
vessels to inspection and license, in order to insure their
proper construction and equipment. "The power to regulate
commerce,” this court said in Gilman v. Philadelphia,
"comprehendsth control for that purpose, and to the extent
necessary, of all navigable waters of the United States which are
accessible from a State other than those in which they Lie. For
this purpose they are the public property of the nation, and
subject to all the requisite legislation of Congr ss.”

But it is contended that the steamer Daniel Ball was only
engaged in th internal commerceof the Stae of 'lichigan, and
was not, therefore, required to be inspected or licensed, even if
it b conceded that Srand River is anavigable water of the
Jni ted States; and this brings us to the considera tion of the
second question presented.

There is undoubt dly an internal commercewhich is subject
to the control of the States.

Sofar as ~ theDaniel Balll wasemplovedn transporting goods
destined for other Staes, or goods brought from without the
limi ts of .'lichigan and destined to places within that S tate, she
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was engaged in commerce between the States, and however limited
that commercemayhave been, she was, so far as it went, subject

to the legisla tion of Congress.
S'c"-'c

BROWARD v. MIABRY
58 Pla. 398, 50 So.2d 826 909!

"r-'cA

Under the commolaw of England, the crownin its sovereign
capacity held the title to the bedsof navigable or tide waters,
including the shore or the space between high and low water
marks, in trust for the people of the realm, whohad rights of
naviga tion, commerce, fishing, bathing, and other easemens
allowed by law in the waters. This rule of the commonaw was
applicable in the English colonies of America. After the
Revolution resul ting in the independencef the AmericanS tdes,
title to the beds of all waters, navigable in fact, whether tide
or fresh, washeld by the s taes in which they werelocated, in
trust for all the people of the states respectively. Whenthe
Condi tution of the United S taes becameop rative, the several
states continued to hold the title to the beds of all waters
within  their respective borders that were navigable in fact
without reference to the tf.des of the sea, not for purposesof
disposition  to individual ownerships, but such title was held in
trust for all the people of the states respectively, for the uses
afforded by the waters as allowed by the expressor implied
provisions of law, subject to the rights surrendered by the
states under the federal Constitution. Therights of the people
of the s tdes in the navigablewders and the lands thereunder,
including the shore or space between ordinary high and low water
marks, relate to navigation, commercefishing, bathing, and
other easements allowed by law.

NOTES

1. Theterm "navigable waters" has beenusedrepeatedly in this
book to define the lands subject to ownershipby the sovereign
and to define water s which are subject to a public servi tude
the public rights of fishing, commerce,and navigation. The
Daniel Ball sets out two possible tests of navigability for
determining ti tie to the beds of waterways:

a! the ebb and flow of the tide test, and
b! the navigability in fact test.

It has long beena matter of debate wh ther The 13aniei Ball
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rejects or simply expands the ebb and flow test. See Clem nt wv..
Watson, inf ra.

2. Commorlaw or state legisla tion may provide guidelines or

determining whatwa ters are navigabl in fac t in order to
determine title to the beds. In Odomv. Deltona, the Florida
Supreme Court expressly adopted the federal definition of
navigabili ty in fac t as the Florida ti tie rule.

The general confusion over navigabili ty is compoundedy the
fact that the term has been given different meaningsin different
contexts. Navigability may be defined differently in each of. the
following contexts:

a! the English, federal, and s tae tests for ti tie to beds;
b! the admiral ty test;
c! the extent of the commercepower;

d! various definitions in federal and state legislation
and regulations.

This list is not comprehensive and does not set out all of the
contexts in which "navigabili ty" maybthe basis for regula tion
or the allocation of property or rights.

CLEMENT v, WATSON
63 Fla. 109, 58 So. 25 912!

WHITFIELD, C. J. 4n action was brought by iaido P. Clement
to recover damagesfor an alleged assault upon him by Thomas E.
Watson in excluding him from fishing privileges in waters on
Lands ownedby ilrs. ~~tson tht are affected by the ebb and f' ow
of the ocean tides, in Dade County, Fla. The court refused to
give ins true tions requested by the plain ti ff upon the theor~
that, in waters subject to the daily ebb and flow of the ocean
tides, the defendant could have no priva te or exclusive
ownership, and could hav no control to regulate fishing thereon.
4 verdict for the defendant was directed by the court and
judgment entered thereon, to which the plaintiff took writ o.
error. Under the statut sof this state the husband has the car
and managementof the wife s property.

It is agreed that the title to the property was deriv d
indirec tly from the ~>nted States government; thatthe ti tie
covers and includes acove where the alleged assault was made;
that the cove is surrounded by the Wason property, exceptthe
mouth of the cove, which meets the waters of NewRiver Sound,
that the mouth of the cov is about 30;; feet wide; that a sand
bar which runs across the mouth of the =ave is almost bare at 1.ow

LLB



tide, bu tis covered at high tide; tha tthe waters in the cove
are subject to the ebb and flow of the tide. It also appears

tha t originally the waters in the cove were very shallow and not
useful for the public purpose  of naviga tion; tha tthe cove is
small and narrows from its mouth to its terminus on the Watson
lands; tha tWa tson s predecessor in ti tie dredged achannel 16
feet wide and aplace for ayacht to lay in at low water in the
cove so as to make the wharf accessible by small craf t; that the
Watson residence is near the cove, and the family wharf  extends
into the cove from the land.

While the navigable waters in the state and the lands under
such waters, including the shore, or space between high and low
water marks, are held by the state for the purpose of naviga tion
and other  public uses, subject to lawful governmental regulation,
yet this rule is applicable only to such waters as by reason of
their size, depth, and other conditions are in fact capable of
navigation for  useful public purposes. Waters are not under our
law regarded as navigable merely  because they are af fec ted by the
tides.

The shore of navigable waters  which  the sovereign holds  for
public uses is the land that borders on navigable waters and lies
between ordinary high and ordinary low water mark. This does not
include lands tha tdo not immedia tely border on the navigable
wa ters, and that are covered by water not capable of naviga tion
for  useful public purposes, such as mud flats, shallow inlets,
and lowlands covered more or less by water permanently or at
intervals, where the waters thereon are not in their ordinary
state  useful for  public navigation. Lands not covered by
navigable waters and not included in the shore space be tween
ordinary high and low water marks immediately bordering on
navigable wates ar the subjec ts of priva te ownership, at leas t
when the public righ ts of naviga tion, etc., are not thereby
unlawfully impaired.

While in its  original state the cove in which the alleged
assaul twas commi tted was, by reason of its size and the
shallowness of the water therein, mani fes tly no tcapable of
naviga tion for useful public purposes, and the cove is nota part
of the shore of the navigable waters in the sound adjacent to the
cove. This being so, the cove was asubjec tof pri vate ownership
which included fishing privileges therein. The fact that a part
of the cove was made navigable by artificial means af ter it
became private property did not take away the right of the owner
to control the fishing privileges therein subject to law.

It appears to be conceded that if the defendant had aright
to exclude the plaintiff from  fishing privileges in the cove, the
alleged assault was not unlawful. In this view no reversible
error is made to appear, since the damages claimed are only for
the consequences of the alleged unlawful assault.

The judgment is affirmed.
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KAISER AETNA v. UNITED STATES
444 U.S. 164 979!

>fr. Jus tice REHNQUIST delivered the opinion of the Court.

The Hawaii Kai Narina was developed by the dredging and

filling of Kuapa Pond, which was a shallow lagoon separated from
Haunalua Bay and the Pacific Ocean by a barrier beach.  Although
under Hawaii law Kuapa Pond was pri.va te property, the Court of

Appeals for the Ninth Circuit held that when petitioners
converted the pond into amarina and thereby connected it to the

bay, it became subject to the "navigational servi tude" of the
Federal Government. Thus, the public acquired aright of access
to what was once petitioners private pond.  We granted

certiorari because of the importance of the issue and a conflict

concerning the scope and nature of the servitude.
Kuapa Pond was apparently created in the late Pl istocene
Period, near the end of the ice age, when the rising sea lev |

caused the shoreline to retreat, and partial erosion of the

headlands adjacent to the bay formed sediment tha taccrete.l to
form a barrier beach at the mouth of the pond, crea ting alagoon.
It covered 523 acres on the island of Oahu, Hawaii, and extended
approxima tely two mil sinland from ‘faunalua Bay and the Pacific
Ocean. I'he pond was contiguous to the bay, which is a navigable

waterway of the Uni ted States, but was separa ted from it by the
barrier beach.

Early  Hawaiians used the lagoon as a fishpond and reinforced
the natural sandbar with stone walls. Prior to the annexation of
Hawaii, there were two openings from the pond to ifaunalua Bay.
The fishpond s managers placed removable sluic gates in the
stone walls  across these openings. Water from the bay and ocean
entered the pond through the gates during high tide, and during
low tide the current flow reversed toward the ocean. The
Hawaiians used the tidal action to raise and catch fish such as
mulle t.

Kuapa Pond, and other Hawaiian fishponds, have always been
considered to be priva te property by landowners and by the
Hawaiian government. Such ponds were once an integral part  of
the Hawiian feudal system. And in 1848 they were allotted as
parts of large land units, known as "ahupuaas,” by King
Kamehameha Il during the ‘'rest Vahele or royal land  division.
Titles to the fishponds were recognized to the same extent and in
the same manner as rights in  more orthodox fast land. Kuapa pond
was part of an ahupuaa that eventually vest din  Bernice ?auahi

Bishop and on her death formed a part of the trust corpus  of
pe tf. tioner Bishop Esta te, the present owner.

In 1961, Bishop Estate leased a 6,000-acre area, which
included Kuapa Pond, to petitioner Kaiser Aetna for  subdivision
development. .he development is now known as "Hawaii Kai."

Kaiser Aetna dredged and filled parts of Kuapa Pond, erec ted
taining walls  and built bridges within the development to

crea te the Hawaii Kai .'farina. Kaiser .. .tna increased the average

depth of the channel from two to six .e-, It also created
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accommoda tions  for pleasure boa ts and elimina ted the sluice
ga tes.

then petitioner's noti.fied the Army Corps of Engineers of
their plans in 1961, the Corps advised them they were not
required to obtain permits for the development of and operations
in Kuapa Pond. Kaiser Aetna subsequently informed  the Corps that
it planned to dredge an 8-foot-deep channel connecting  Kuapa Pond
to ifaunalua Bay and the Pacific Ocean, and to increas the
clearance of abridge of the Kalanianaole Highway  which had
been constructed during the early 1900 salong the barrier beach
separating Kuapa Pond from the bay and ocean -- to amaximum  of
135 feet over the mean sea level. These improvements were made
in order to allow boats from the marina to enter. into and return
from the bay, as wll as to provide better waters. The Corps
acquiesced in the proposals, its chief of construe tion commmting
only thatthe “"deepening of the channel may cause erosion of the
beach."

At the time of trial, amarina style communiy of
approximately 22,000 persons surrounded Kuapa Pond. It included
approximately 1,500 marina  waterfront Lot lessees. The
waterfront lot lessees, along with at least 86 nonmarina lot

lessees from Hawaii Kai and 56 boatowners who are not residents

of Hawaii Kai, pay fees for maintenance of the pond and for

patrol boats thatremove floa tinp debris, enforce boating
regulations, and maintain the privacy and securi ty of the pond.
Kaiser  Aetna controls access to and use of the marina. It has
generally not pernitted commercial use, except or asmail

vessel, the 'larina queen, which could carry 25 passengers and was
used for about five years to promote sales of marina lots and for
a brief period bv marina shopping center merchants to attrac t
people to their shopping facilities.

In 1972, a dispute arose between petitioners and the Corps
concerning whether ill  petitioners were required to obtain
authorization from the Corps, in accordance with Sec. 10 of the
Rivers and Harbors Appropriation  Act of 1899, 33 U.S.C. Sec. 403,
for future construction, excavation, or filling in the marina,
and ! petitioners were precluded from denying the public access
to the pond because, as aresult of the improvements, it had

become a navigable water of the United States, The dispute
foreseeably ripened into a lawsui tby the Uni ted 8tates

"overnment agains t petitioners in the Uni ted States Dis tric t
Court for the District of Hawaii. In examining the scop of
Congress  regulatory authori ty und rthe Commerce lause, tne
District Court held that the pond was "navigable water of the
United States" and thus subject to regulation by the Corps under
Section 10 of t'he Rivers and Harbors Appropriation Act. I't

further  held, however, thatthe "overnment lacked the authori ty
to open the now dredged pond to the public without payment of
compensation to the owner. In reaching this holding, the
Oistrict  Courtreasoned that although the pond was navigabl  for
the purpose of delimiting Congress regulatory power, it was not
navigable for the purpose of defining the scope of the federal
"naviga tional servi tude" imposed by the CommerceClause. Thus,
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the Dis tric tCourt denied the Corps reques t for an injunction to
require petitioners to allow public access and to notify the
public of the fact of the pond s accessibility.

The Court of Appeals agreed with the District Court s
conclusion tha tthe pond fell within the scope of Congress
regulatory  authority, but reversed the District Court s holding
tha tthe naviga tional servi tude did not require petitioners to
grant the public access to the pond. The Court of Appeals
reasoned that the “federal regula tory authori ty over navigable
waters... and the right of public use cannot consistently be
separated. It is the public right of navigational use that
renders regulatory control necessary in the public interest.”
The question before us is whether the Court of Appeals erred in

holding that peti tioners improvements to Kuapa Pond caused its
original character to be so altered that it became subj ct to an
overriding federal navigational servitude, thus converting into a

public aquatic park that which petitioners had invested millions
of dollars in improving on the assumption that it was a privately
owned pond leased to Kaiser  Aetna.

The Government contends that petitioners may not exclude
members of the public from the Hawaii Kai .larina because "[ tlhe
public enjoys a federally protected right  of navigation over the
navigable waters of the United St'ates." i<hen petitioners dredged
and improved Kuapa Pond, the Government continues, the pond--
al though it may once have qualified as fast land -- became
navigable water of the United States. The public thereby
acquired aright to use Kaupa Pond as a continuous highway for
navigation, and the Corps of Engineers may consequently obtain an
injunc tion to prevent peti tioners from attempting to reserve the
waterway to themselves.

The position advanced by the "overnment, and adopted by the
Court of Appeals below, presumes that the concept of "navigable
waters of the Uni ted States" has af ixed meaning tha tremains
unchanged in whatever context it is being applied.

It is tru that Kuapa Pond may fit within  definitions of
"navigability" articulated in past decisions of this Court. But
it must be recognized tha tth concept of navigabili ty in these
decisions  was used for purpos sother than to delimit the
boundaries of the navigational servitude: for example, to define

the scope of Congress regulatory authority under the Interstate
Commerce "Lause, to determine the extent of the authority of the

Corps of Engineers under the Rivers and Harbors Appropriation Act
of 1899, and to establish the Limits of the jurisdiction of
federal courts conferred by Art. I, Section 2, of the United
O9tates Consti tution over admiral ty and mari time cases. <l though
the Government is clearly correct  in  maintaining that the now
dredged Kuapa Pond falls  within the definition of "navigable

waters" as this Court has used that term in delimi ting the

boundaries of Congress regula tory authori ty under the Commerce

122



Clause, this Court has never held that the navigational servitude
creates a blanket exception to the Takings Clause  whenever
Congress  exercises its Commerce Clause authority to promote
navigation. Thus, while Kuapa Pond may be subject to regulation
by the Corps of Engineers, ac ting under the author ity delega t, d
it by Congress in the Rivers and Harbors Appropriation Act, it
does not follow that the pond is also subject to a public right
of access.

Reference to the navigability of awaterway adds little if
any thing to be bread th of Congress regula tory power over
inters ta te commerce. It has long been settled that Congress has
extensive authority over this iVation s waters under the Commerce
Clause. Early in our his tory this cour theld that the power to
regulate  commerce necessarily includes  oower over navigation. As
stated in Gilman v. Philadelphia, 3 Hall. 713, 724-725, 18 L. Ed,
96 866!

"Commerce includes naviga tion. The power to
regula te commerce comprehends the control for  that
purpose, and to the extent necessary, of all the
navigable waters  of the United States which are
accessible from aS tate other than those in which they
lie. For this purpose they are the public proper ty of
the nation, and subjec t to all the requi si te
legislation by Congress."

The pervasive nature of Congress regula tory authority over

na tional waters was more fully described in Uni ted States wv.
Appalachian Power Co., supra, 311 U.S., at 426-427, 61 S. Ct, at
308:

“[I t cannot properly be said thatthe

constitutional oower of the United States over its
waters is limited to control for navigation.... In
tru th the author ity of the Uni ted States is the
regulation of commerce on its waters. Vavigability

is 'out apar tof this whole. Flood protection,
watershed development, recovery of the cost of
improvements  through utilization of power are likewise
parts of commerce control.... [The] authority is as
broad as the needs of commerce.... The point is that
navigable  waters are subject to national planning and
control in the broad regulation of commerce granted the
Federal Government."

Appalachian Power Co. indicates that congressional authority
over the waters of this Nation does not depend on astream s

"navigability."
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En light of its expansive authority under the Commerce
Clause, there is no question but that Congress could assure the
public afree right of access to the Hawaii Kai ‘'tarina if it so
chose. Whether a statute or regula tion that went so far amounted
to a "taking," however, is an entirely separate question. As was
recently pointed outin Penn Central Transpor tation Co. v. Vev
York City, 438 U,S. 104, 98 S.Ct.. 2646, 57 L.Kd. 2d 631 978!,
this cour thas generally "been unable to develop any set
formula for determining when justice and fairness require that
economic injuries  caused by public action be compensatedby the
government, rather than remain disproportionately concentrated on
afew persons.” Id. at 124, 98 S,Ct.,, at 2659. Rather, it has
examined the "taking" question by engaging in essentially ad hoc,
factual inquiries tha t have identified several factors -- such as
the economic impact of the regulation, its interference  with
reasonable inves tment backed expectations, and the charac ter of
the governmental action -- thathave particular signif icance.
When the "taking” question has involvel the exercise of the
public righ tof naviga tion over inters tate waters thatcons ti tute
highways for commerce,however, this Court has held in manycases
that compensation may not be required as aresult of the federal
naviga tional servi  tude.

The navigational servitude is an expression of the notion
thatthe determina tion whether ataking has occurred musttake
into considera tion the important public interes tin the flow of
in ters tate waters thatin their natural condition are in fact
capable of supporting public navigati.on. Thus, in United S tates
v. Chandler-Dunbar Co., supra, 229 U.S., at 69, 33 S.Ct.,, at
674, this Cout staed that "the running waer in a great

navigable stream is [incapable | of priva te ownership...." And,
in holding that ariparian landowner was not entitled to
compensation when the construe tion of apier cutof fhis access
to navigable water, this  Court observed:

"The primary use of the waters and the lands
under them is for purposes of naviga tion, and the
erection of piers in them to improve navigation for the
public is entirely consistent with such use, and
infringes no right of the riparian owner.  Whatever the
nature of the interest of a riparian owner in the
submergedlands in front of his upland bordering on a
public navigable water, his title is not as full and
complete as his title to fast land which has no direct
con~ection  with the navigation of such -~ster. It is a
qualified ti tie, abare technical ti tie, not at his
absolute disposal, as is his upland, but. to be held at
all times subordinate to such use of the submerged
lands and of the waters flowing over themas maybe
consistent with or demandediy the public right of



navigation." Scranton v. Wheeler, 179 U. S. 141, 163,
21 S.Ct. 48, 57, 45 L.Ed. 126 900!

For over a century, along line of cases decided by this
court involving Government condemna tion of "fast lands"
delinea ted the elements of compensable damages tha tthe
Government was required to pay because the lands were riparian to
navigable  streams. The Court was of ten deeply divided, and the
results frequently turned on what could tairly be described as
quite narrow  distinctions. But this is not acase in which the
Government recognizes any obligation whatever to condemn ‘"fast
lands" and pay just compensation under the Eminent Domain Clause
of the Fif th Amendment to the Uni ted States Cons ti tu tion. It is
ins tead acase in which the owner of what was once a private
pond, separated from concededly navigable water by a barrier
beach and used for aquatic agriculture, has invested substantial
amounts of money in making improvements. The Government contends
that as aresult of one of these improvements, the pond s
connection to the navigable water in amanner approved by the

Corps of Engineers, the owner has somehow lost one of the most
essential  sticks in the bundle of rights that are commonly
characterized as property the right to exclude others.

Because the factual situation in this case is so different
from typical ones involved in riparian condemnation cases, we see
little point in tracing the historical development of that
doctrine here. Indeed, since this Court s dicision in United

States v. Rands, 389 U.S. 121, 123, 88 S.Ct. 265, 266, 19 L. Ed.
Zd 329 967!, closely following its decisions in United S tates
v. Virginia Electric 6 Power Co., 365 U.S. 624, 628, 81 S.Ct,

784, 788, 5L.Ed. 2d 838 961!, and United Staes v. Twin City
Power Co., 350 U.S. 222, 226, 76 S.Ct. 259, 261, 100 L.Ed. 240

956!, the elements of compensation for which the Government
must pay when it condemns fast lands riparian to a navigable
stream have remained largely se t tied. Dis tine tions be tween cases

such as these, on the one hand, and Uni ted States v. Kansas Life
Ins. Co., 339 U.S. 799, 808, 70 S.Ct. 885, 890, 94 T.Ed. 1277
950!, mayseemfine, indeed, in the light of hindsight, but
perhaps for the very reason that it is hindsight which  we now
exercise, the shif ting back and forth of the Court in this area
untiil  the most recent decisions bears the sound of "Old, unhappy,
far-off things, and battles long ago."

There is no denying that the strict logic of the more recent
cases limiting the Government s liability to pay damages for
riparian  access, if carried to its ultimate conclusion, might
completely swallow up any private claim for "just compensation"

under the Fif th Amendment even in a situation as different from
the riparian condemnation cases as this one. But, as Mr. Justice
Holmes observed in avery different context, the life of the law
has not been logic, it has been experience. The navigational
servitude, which  exists by virtue of the Commerce Clause in
navigable  streams, gives rise to an authority in the Government

to assure that such streams retain their capacity to serve as
continuous  highways for the purpose of naviga tion in in ters tate
commerce. Thus, when the Government acquires fast lands to

improve navigation, it is not required under the Eminent Domain
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Clause to compensate landowners for certain elements of damage
attributable to riparian location, such as the land svalue as a
hydroelectric site, Twin City Power Co., supra, or aport site,
United States v. Rands, supra. But none of these cases ever
doubted that when the Government wished to acquire fast lands, it
was required by the Eminent Domain Clause of the Fif th Amendment
to condemn and pay fair value for tha t interest. The nature of
the navigational servitude when invoked by the Government in
condemnation cases is summarized as well as anywhere in United
States v. Willow River Col., 324 U.S. 499, 502, 65 S.Ct. 761,
764, 89 L.Ed. 1101 945!

"It is clear, of course, that ahead of water has
value and that the Company has an economic interest in
keeping the St Croix at the lower level Butno tall
economic interests are  property  rights; only those
economic advantages are rights which have the law
back of them, and only when they are so recognized may
courts compel others to forbear from interfering with
them or to compensa te for their invasion.”

We think, however, tha twhen the Government makes the naked
asser tion 1t does here, that assertion collides with not merely
an economic advantage" but an "economic advantage" that has the
law back of it to such an extent that cour ts may "comp | others
to forbear from interfering with [it] or to compensate for [its]
invasion." United States v. Willow River Co., supra, at 502, 65
S.Ct, at 764

Here, the Government s attempt to create apublic right of
access to the improved pond goes so far beyond ordinary
regulation or improvementfor navigation as to amountto a taking
under the logic of Pennsylvania Coal Co. v, 'fahon, 260 U.S. 393,
43 S.Ct. 158, 67 ~.Ed. 322 922! . Nore than one factor

contributes to this result. It is clear that prior to its
improvement, Kuapa Pond was incapable of being used as a
continuous  highway for the purpose of navigation in interstate

commerce. Its maximumdepth at high tide was amer two feet, it
was separa ted fror~ the adjacent bay and ocean by ana tural

barrier beach, and its principal commercial value was limi td to
fishing. It consequently is not the sort of "great navigable
stream” that this Court has previously recognized as being
“[incapable] of private ownership." And, as previously noted,
Kuapa Pond has always been considered to be priva te proper ty

under Ha-~aiilan law. Thus, the interest of petitioners in the
now dredged marina is strikingly similar to that of owners of
fast land adjacent to navigable  water.

We have not the slightest doubt that the Government could

have refused to allow such dredging on the ground that it would
have impaired naviga tion in the bay, or could have conditioned

its approval of the dredging on petitioners agreemnt to comply
with various measures that it deemed appropriate for the
promotion of navigation. But what petitioners now have is a body
of water that was private property under Hawaiian law, linked to
navigable  water by achannel dredged by them with the consent of
the Government. While  the consent of individual officials
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representing  the gni ted States cannot "estop” the United S tates,
it can lead to the fruition of anumber of expectancies embodied
in the concept of "property" expec tancies that, if sufficiently
important, the Government must condemnand pay for before it

takes over the managementof the landowner s proper ty. In this
case, we hold that the "right to exclude,” so universally held to
be afundamental element of the property right, falls within this

category of interests tha tthe Government cannot  take without
compensation. This Is not acase in which the Government is
exerci sing its regula tory power in amanner tha twill cause an

insubs tantial devalua tion of peti tioners priva te property;
rather, the imposition of the navigational servitude in this
context will result in an actual physical invasion  of the
priva tely owned marina.
*0'C
And even if the Government physically invades only an easement in

property, it must nonetheless pay just compensation. Thus, if
the Government wishes to make what was formerly Kuapa 'Pondinto a

public aquatic park af ter petitioners have proceeded as far as

they have here, it may not, withoutinvoking its eminent domain
power and paying just compensation, require them to allow free
access to the dredged pond while petitioners agreement wi th

their customers calls for an annual $72 regular fee.
Accordingly the judgment of the Court of Appeals is

reversed.

Mr. Justice BLACKMUN,with  whom Mr. Justice BRENNANand Mr.
Justice. MARSHALLjoin,  dissenting.

The Court holds today that, absent compens#on, the public
may be denied aright of access to "navigable waters of the
United States" that have been crea ted or enhanced by private
means. |find that conclusion neither supported in precedent nor
wise in judicial policy, and | dissent.

My disagreement with the Court lies in four areas. First, |
believe the Courterrs by implici tly rejec ting the old and long-
established "ebb and flow" testof navigabili ty as asource for
the navigational servi tude the Governmentclaims. Second, |

cannot accept the notion, which [ believe to be without
foundation in precedent, that the federal "naviga tional
servi tude" does not extend to all “"navigable waters of the Uni ted
S tates." Third, Ilreach adif ferent balance of interes ts on the

guestion wheher the exercise of the servi tude in favor of public
access requires compensation to private interes ts where priva te
ef for ts are responsbile for creating "navigabili ty in fact" And
finally, Idiffer on the bearing thats tate property law has on
the questions before us today.
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NOTES

1, Manyareas of Florida are mazes of canals. The rights of the
public in these canals depends on whe ther the canals are

navigable waters. See Vaughn v. Vermilion Corp., 444 U.S. 206
979! in which the SupremeCourt did not apply Kaiser-Aetna to
deny public access rights to a manmadecanal system, but remanded
for a factual determination of whether the canals in question had
replaced or destroyed any preexis ting navigable waterways.

2. For articles discussing the Kaiser Aetna decision, see Note,
Determining the Parameters of the Vavigation Servitude Doctrine,
34 Vand. L. Rev. 461 981! Note, Waer and Wdercourses

Public Use The Effect of Property Law as a Limitation on
Federal Navigational Servitude, 9 Fla. St. U. L. Rev. 209 981!,
Note, Public Right of Access to Privately Created Navigable
Waterways, 94 Harv. L. Rev. 980

3. The navigation servitude is adominant servi tude and may
impair the rights  of riparian owners. See, RIGHTS OF RIPARIAN

OWNERS, Section 5, infra.

Section 4. PUBLIC ACCESS TO BEACHES

GION v. CITY of SANTA CRUZ
DIFTZ v. KIVG
84 Cal.Rptr. 162, 465 P.2d 50 970!

PER CURIAN.

We consider  these two cases toge ther because both raise the
qguestion  of determining when an implied dedication of land has
been made.

Gion v. City of Santa Cruz concerns three parcels of land on
the southern or seaward side of West Cliff Drive, between Woodrow
and Columbia Streets in Santa Cruz. The three lots contain a
shoreline of approximately 480 feet and extend from the road into
the sea adistance varying from approxiamtely 70 feet to
approximately 160 feet. Two of the three lots are contiguous;
the third is separated from the firs t two by approximately 50
feet. Each lot has some area adjoining and level with the road
0 to 40 feet abovethe sealevel! on whichvehicles have parked
for the last 60 years. This parking area extends as far as 60
feet from the road on one parcel, but on all three parcels there
is asharp cliff-like drop beyond the level area onto a shelf
area and then another drop into the sea. The land is subject to
continuous, severe erosion. Tworoads previously buil.t by the
ci ty have been slowly eroded by the sea.To prevent future
erosion the ci ty has filled in small amounts of the land and
placed supporting riprap in weakareas. The city also put an
emergencyalarm system on the land and 'n the early 1960 s paved
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the parking area. No other permanent stx'uctures have ever been
built on this land.

Since at least 1900 various membersof the public have
parked vehicles on the level area, and proceeded toward the sea
to fish, swim, picnic, and view the ocean. Suchactivi ties have
proceeded without any significant  objection by the fee owners of
the property. ~ M.P. Bettencourt, whoacquired most of the
property in dispute in 1941andsold it to Gionin 1958and 1961,
testified that during his 20 years of ownership he had
occasionally ﬁosted signs that the propert¥ waspri vately owned.
He conceded,however, that the signs quickly blew awayor were
tom down,that he nevertold anyoneto leave the propety, and
that he always granted permission on the few occasions when
visitors requested permission to goonit. In 1957he askeda
neighborto refrain from dumpingefuse on the land. Thepersons
whoownedthe land prior to Bettencourt paid evenless attention
to it than did Bettencourt.  Every witness who testified about
the useof the land before 1941s tded that the public wentupon
the land freely without any thoughtas to whetherit waspublic
or privately owned. In fact, counsel for Gion offered to
stipulate at trial that since 1900 the public has fished on the
‘property andthat no oneever askedor told anyoneto leave it.

The City of Santa Cruz has taken a growing interest in this
property over the years and has acted to facili tate the public s
use of the land. In the early 1900s f or instance, the Sana
Cruz school systemsent all. the grammaand high school s tudents
to this areato plant ice plant, to beautify t eareaandkee‘on
from eroding. In the 1920s, the city filled in holes and built
an embankmeott the toP_ level area to preventcars fromdriving
into thesea. At that time, thecity also installed anemergency
alarm system that connected a switch near the cliff to an alarm
in the firehouseandpolice s tdaion. Thecity replaceda washed
out guardxail and oiled the parking area in the 1950 s and in
1960-61the city spent$500,00G0 preventerosionin the general
area. Onthe specific property nowin dispute, the city filled
in collapsing tunnels and placed boulders in weakareas to
counter the erodingaction of the waves. In 1963, the ci ty paved
all of thelevel areaon the property, andin recentyears_the
sanitation departmenhasmaintainedtrash recepticles [sic]
thereonand cleaned it after weekend®f heavyuse.

The superior court for the county of Santa Cruz concluded
that the Gionswerethe fee ownerso?lthe property in dispute but
that their fee title was"subject to an easemenh defendant,
City of SantaCruz, a Municipal corporation, for itself andon
behalf of the public, in, on, overandacrosssaid propety f or
public recreaion tpl_Jr|o_oses,anduse_S|nC|_der]taI thereto,
Including, but not limited to, parking,fishing, picnicking,
general viewing, public protection and policing, and erosion.
control, but not including the right of the City or the public to
build any permanent structures  thereon."

In Dietz v. King, {)Iaintiffs_,_ as representatives of the
public, askedhe court to enjoindefendantbominterfering
with the public s useof Navarrddeacim Mendocir@ountyandan
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unimproved dirt road, called the Navarro BeachRoad, leading to
that beach. The beach is asmall sandy peninsula ju tting into
the Pacific Ocean. It is surrounded by cliffs at the south and
east, and is bounded by the Navarro River and the Navarro Beach
Road the only convenient access to the beach by land! on the
north. The Vavarro Beach Road branches from acounty road that
parallels S tate Highway One. The road runs in a southweserly
direction along the Navarro River for 1,500 feet and then turns
for the final 1,500 feet due south to the beach. The road first

crosses for ashort distance land owned by the Carlyles, who
maintain  a residence adjacent to the road, It then crosses land
owned by tlae Crider and Jack M. Sparkman, proprietors of an

ancient  structure called the Navarro" by- the-Sea Hotel, and, for
the final 2,200 feet, land now owned by defendants.

The public has used the beach and the road for at least 100
years. Five cottages were built on the high ground of the ocean
beach about 100 years ago. Asmall cemetery plot containing the
remains of shipwrecked sailors and natives of the area existed
there.  Elderly witnesses testif ied thatpersons traveled over
the road during the closing years of the last century. They came
in substantial numbers to camp, picnic, collect and cut drif twood
for fuel, and fish for abalone, crabs, and finned fish. Others
came to the beach to decora te the graves, which had wooden
crosses upon them. Indians, in groups of 50 to 75 came from as
far away as Ukiah during the summermonths. They camped on the
beach for weeks at atime, drying kelp and catching and drying
abalone and other fish. In decreasing numbers they continued to
use the road and the beach until about  1950.

In more recent years the public use of Navarro Beach has
expanded. The trial court found on substantial evidence that
"For many years members of the public have used and enjoyed the
said beach for various kinds  of recreational activities,
including  picnicking, hiking, swimming, fishing, skin diving,
camping, driftwood collecting, firewood collecting, and related
ac tivi ties." At times as many as 100 persons have be non he
beach.  They have come in automobiles, trucks, campers, and
trailers. The beach has been used for commercial fishing, and
during good weather aschool for retarded children has brought
its studen ts to the beach once every week or two.

Vone of the previous owners of the King property ever
objected to public use of Vavarro Beach Road. The land was

originally owned by a succession of lumber and railroad
companies, which did not interfere  with the public sfree use of
the road and beach. The Southern Pacific f.and Company sold the

land in 19~2 to 'Ir and ‘'1rs. Oscar J. Haub who in turn sold it
[to] the Kings in 1959. frs. Haub tes tified by deposition that
she and her husband encouraged the public to use the beach. "ice
intended," she said, ‘'that the public would go through and enjoy
tht beach without any charge and just for the fun of being out
there,” and "[wje intended that the beach be free for anybodv to
go down there and have agood time." Only during world ‘vlar I,
when the U.S. Coast Guard took over the beach as abase from
which to patrol the coast, was the public barred from the beach.
In 1960, a year af ter the Kings acquired the land, they
placed alarge timber across the road .tthe entrance to their
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land. Within  two hours it was removed by persons wishing to use

the beach. Mr. King occasionally put up No Trespassing signs,
but they were always removed by the time he returned to the land,
and the public continued to use the beach until August  1966.
During that month, Mr. King had another large log placed across
the road at the entrance to this  property. That barrier was,

however, also quickly removed. He then sent in a caterpillar
crew to permanently block the road. That opera tion was s topped
by the issuance of atemporary res training order.

The various owners of the Navarro-by-the-Sea proper ty have
at times placed an unlocked chain  across the Navarro Beach Road
on that property. One witness said she saw achain between 1911

and 1920. Another witness said the chain was put up to
discourage  cows from straying and eating poisonous weeds. The
chain was occasionally hooked to an upright spike, but was never
locked in place and could be easily removed. Its purpose
apparently was to restrict cows, not people, from the beach. In
fact, the chain was almost always unhooked and lying on the
ground.

From about 1949 on, a proprietor of the Navarro-by-the-Sea
Hotel maintained asign at the posts saying, "Priva te Road
Admission 50 cents please pay at hotel." With  moderate
success, the proprietor collected tolls  for arelatively short
period of time. Some years later another proprietor resumed the
practice. Most persons ignored the sign, however, and went to
the beach without paying. The hotel operators never applied any
sanctions to those who declined to pay. In arecorded instrument
the present owners of the Navarro-by-the-Sea property
acknowledged that "for over one hundred years there has existed a
public easement and right of way" in the road as it crosses their
proper ty. The Carlyles and the previous owners of the firs t.
stretch of the Navarro Beach Road never objected to its use over
their property and do not now object.

The Mendocino county superior court ruled in favor of
defendan ts, concluding tha t there had been no dedica tion of the
beach or the road and in particular that widespread public use
does not lead to an implied dedication.

In our most recent discussion of common-law dedication,

Union Transp. Co. v. Sacramento County 954! 42 Cal.2d 235, 240-
241, 267 P.2d 10, we noted that acommon-law dedica tion of
property to the public can be proved either by showing

acquiescence of the owner in use of the land wunder circumstances
tka tnega te the idea thatthe use is under alicense or hy
establishing open and continous use by the public for the
prescriptive period. When dedication by acquiescence for a

period of less than five years is claimed, the owner s actual
consent to the dedication must be proved. The owner sin tent is
the crucial factor. When, on the other hand, a litigant seeks to
prove dedication by adverse use, the inquiry  shif ts from the
intent and activi ties of the owner to those of the public. The

guestion  then is whether the public has used the land "for a
period of more than five years with full knowledge of the owner,
without asking  or receiving permission to do so and without
objection being made by any one." As other cases have stated,
the question is whether the public has engaged in "long-continued
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adverse use" of the land sufficient to raise the "conclusive and
undisputable presumptionof knowledgeand acquiescence,while at
the same time it negatives the idea of amere license.”

In both casesat issue here, the litigants representing the
public contend that the secondtest has beenmet. Although there
Is evidence in both cases from which it might be inferred that
ownerspreceding the present fee ownersacquiescedin the public
use of the land, that argument has not been pressed before this
court. Wetherefore turn to the issue of dedication by adverse
use.

Three problems of in terpre tation have concerned the lower
courts with respect to proof of dedication by adverseuse: !
Wheis a public usedeemetb be adverse? ! Musta litigant
representing the public prove that the ownerdid not grant a
license to the public? ! Is there any dif ference between
dedication of shoreline property and o ther property?

In determining the adverse use necessary to raise a
conclusive presumption of dedication, analogies from the law of
adverse possessionand easemenby prescriptive rights can be
misleading. Anadversepossessonr a persongaining a personal
easemenby prescription is acting to gain a property right in
himself and the test in thosesituations is whetherthe person
acted as if .heactually claimeda personal legal right in the
property. Such a personal claim of right need not be shown to
est_abh/sh a dedication becausdt is a public right that is being
claimed. Whiamug be showns that personsusedthe propety
believing the public hada right to suchuse. [I'his public use
may not be "adverse" to the in terests of the ownerin the sense
that the word is used in adverse possession cases. If atrial
court finds that the public hasusedland without objection or
interference  for more than five years, it need not makea
separdae finding of "adversity" to suppota decision of implied
dedi ca tion.

_Litigants,  therefore, seeking to show that land has been
dedicatedto the public needongl produceesvidencethat persons
have used the land as they would have used public land. If the
land involved is a beachor shoreline area, they should showthat
the land wasused as if it were a public recreation area. If a
road is involved, the li tigants must showthat it was used as if
it were apublic road. Evidence thatthe users looked to a
governmentalagencyfor maintenanceof th land is significant. in
establishing an implied dedication to the public.

litigants se king to establish dedication to the public must
also showthat various groupsof personshaveusedthe land. If
only alimited and definable numberof persons have used the
Land, those personsmaybe able to claim a personal asementbut
not dedication to the public. Anownermaywell tolerat use bv
somepersons but object vigorously to use by others. If the fee
ownerproves that use of the land fluctuated seasonally, on the
other hand, sucha showingdoes not negate evidence of adverse
user. "[T]he thing of significance js that whoeverwantedto use
theLandfid so- v - wheitheywishedo dosowithoutasking
permissionrandwithout protest from the land owners." Seaway
9Cég)mparvy Attorney General Tex.Civ.App.1964!375S.W.2®923,

|
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The second problem that has concerned lower courts is
whether there is apresumption that use by the public is under a
license by the fee owner, a presumption that mustbe overcomeby
the public with evidence to the contrary. Counselfor the fee
owners have argued that the following language from F. A. Rihn
Co. v. City of Santa Cruz 915! 170 Cal. 436, 448, 150 P.62, 68

is controlling:

*+ where land is wuninclosed and uncultivated,
the fact that the public has been in the habit of going
upon the land will ordinarily be attributed to a
license on the part of the owner, rather than to his
intent to dedicate. This is more particularly true
where the user by the public is not over a definite and
specified line, but extends over the entire surface of
the tract. It will not be presumed, from mere failure
to object, that the owner of such land so used intends
to create in the public aright which would practically
destroy his own right to use any part of the propertv.

Werejected that view, however, in 0 Banion v. Borba, supra,
32 Cal.2d 145, 195P.2d 10. With regard to the question of
presumptions in establishing easementsby prescription we said:
"There has been considerable confusion in the cases involving the
acquisition of easementsby prescription, concerning the presence
or absence of apresumption thatthe use is under aclaim of
right adverse to the owner of the servient tenement, and of which
he has cons true tive notice, upon the showing of an open,
continuous, notorious and peaceable use for the prescriptive
period. Somecases hold that from that showing a presumption
arises that the use is under aclaim of right adverse to the
owner. [ Citations.] It has been in timated thatthe presumption
does not arise when the easement is over unenclosed and
unimproved land. O ther cases hold that there must be specific
direct evidence of an adverse claim of right, and in its absence,
a presumption of permissive use is indulged. The preferable view
is to treat the case the same as any other, that is, the issue is
ordinarily one of fact, giving consideration to all the
circumstances and the inferences that may be drawn therefrom.
The use may be such thatth trier of fact is justified in
inferring  an adverse claim and user and imputing constructive
knowledge thereof to the owner~ There seems to be no apparent
reason for discussing the matter from the s tandpoint of
presumptions.” 2 Cal.2d at pp. 148-149, 195P.2d at pp. 12-
13.!

No reason appears for distinguishing proof of i~plied
dedica tion by invoking a presumption of per,missive use. The
guestion whether public use of privately ownedlands is under a
license  of the owner is ordinarily one of fact. We will  not
presume that owners of property today knowingly permit the
general public to use their lands and grant alicense to the
public to do so. For afee owner to negate afinding of intent
to dedica te based on unin terrup ted public use for more than five
years, therefore, he must either affirmatively prove that he has
granted the public alicense to use his property or demonga te
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that he has madea bona fide attempt to prevent public use.
Whether an owner s efforts  to halt public use are adequate in a
par ticular case vill turn  on the means the owner uses in rela tion
to the character of the property and the extent of public use.
Although "No Trespassing” signs maybe sufficient  whenonly an
occasional hike» traverses an isolated property, the same action
cannot reasonably be expected to halt a continuous influx of
beach users to an attrac tive seashore property. If the fee owner
prove stha the hasmade more than minimaland ineffectuale ffor ts
to exclude the public, then the trier of fact must decide whether
the owner s activi ties have been adequate. If the owner has not
attempted to halt public use in any significant way, however, it
will be held as a matter of law that he intended to dedicate the
property or an easement therein to the public, and evidence that
the public used the property for the prescriptive period is
sufficient to establish dedication.

Afinal question that has concerned lower courts is whether
the rules governing shoreline property differ from those
governing other types of property, particularly roads. Most of
the case law involving dedica tion in this state has concerned
roads and land bordering roads. This emphasison roadwaysarises
from the easewith which one can define aroad, the frequent need
for roadways through private property, and perhaps also the
rela tive frequency with which express dedications of roadways are
made. Therules governing implied dedication apply with equal
force, however,to land usedby the public for purposesother
than as aroadway. In this state, for instance, the public has
gained righ ts, through dedica tion, in park land.

14

_Even if we were reluctant to apply the rules of common-law
dedication to openrecreational areas, wemustobservethe strong
policy expressed in the consti tution and statutes of this s tate
of encouraging public use of shoreline recreational areas.

".c

There is also aclearly enunciated public policy in the

California Condutution in favor of allowing the public access to

shoreline areas:

"No individual, partnership, or corporation,
claiming or possessing the frontage or tidal lands of a
harbor, bay, inle t, estuary, or other navigable vater
in this S tde, shall be permit ted to exclude the right
of wayto suchwaer whenevert is required for any
public purpose, nor to destroy or obstruct the free
naviga tion of such water." Art. XV, secti on 2.!

Recreational purposes are amongth "public purposes”
mentioned by this constitutional provision.

This court has in the past beenless receptive to arguments
of implied dedication whenopen beach lands were involved than it
has whenwell-defined roadwaysare at issue. With the increased
urbanization of this state, however, beach areas are nowas well-
defined as roadways. This intensifica tion of land use combined
with the clear public policy in favor;,f encouragingand
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expanding public access to and use of shoreline areas leads us to

the conclusion that the courts of this state must be as receptive
to afinding of implied dedication of shoreline areas as they are
to afinding of implied dedication of roadways.

We conclude tha tthere  was an implied dedica tion of proper ty
rights in both cases. In both cases the public used the land
"for aperiod of more than five years with full knowledge of the
owner, without asking or receiving permission to do so and

without objection being made by any one." In both cases the
public used the land in public ways, as if the land was owned by
a government, as if the land were a public park.

In Gion v. City of Santa Cruz, the public wuse of the land is
accen tua ted by the active par ticipa tion of the city in maintaining
the land and helping the public to enjoy it The variety and
long duration of these activities indicate  conclusively  thatthe
public looked to the city for maintenance and care of the land
and thatthe city came to view the land as public land.

No governmental agency took an active part in maintaining
the beach and road involved in Dietz v. King, but the public
none theless trea ted the land as land they were free to use as
they pleased. The evidence indicates thatfor over ahundred
years persons used the beach without regard to who owned it.
few persons may have believed that the proprie tors of the
Navarro-by-the-Sea  Hotel owned or supervised the beach, but no
one paid any attention to any claim of the true owners. The
activities of the Navarro-by-the-Sea proprietors in occasionally
collecting tolls has no effect on the public s rights in the
property because the question is whether the public suse was
free from interference or objec tion by the fee owner or persons
acting under his direction and authority.

The rare occasions when the fee owners came onto the
property in question and casually granted permission to those
already there have, likewise, no effect on the adverse user of
the public. By giving  permission to afew, an owner cannot
deprive the many, whose rights are claimed totally independent of
any permission asked or received of their interest in the land.
If aconstantly changing group of persons use land in a public
way without knowing or caring whether the owner permits their
presence, it makes no difference that the owner has informed a
few persons that their use of the land is permissive only.

The present fee owners of the lands in question have of
course made it clear that they do not approve of the public use

of the property. Previous owners, however, by ignoring the wide-
spread public use of the land for more than five years have
impliedly dedicated the property to the public. Nothing can be

done by the present owners to take back that which was previously
given away. In each case the trial court found the elements

necessary to implied dedica tion were present use by the public
for the prescriptive period without asking or receiving permission
from the fee owner. There is no evidence that the respective fee
owners attempted to prevent or halt this  use. It follows as a
matter of law thata dedica tion to the public took place. The
judgment in Gion is affirmed. The judgment in Dietz is reversed
with  directions that judgment be entered in favor of plaintiffs.
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STATE EX REL. THORNTONv. HAY
462 P.2d 671 Or. 1969!

In addition to the sui generis nature of the land itself, a
multitude of complex and sometimes overlapping precedents in the
law confronted the trial court. Several early Oregon decisions
generally support the trial court s decision, i.e., that the
public can acquire easementsin priva te land by long-continued
use thatis inconsistent  with the owner sexclusive possession
and enjoyment of his land. Aci tation of the cases could end the
discussion at this point. But because the early cases do not
agree on the legal theories by which the results are reached, and
because this is an important case affecting valuable rights ih
land, it is appropriate to review someof the law applicable to
this case.

One group of precedents relied wupon in part by the state and
by the trial court can be called the "implied-dedica tion" cases.
The doctrine of implied dedica tion is well known to the law in
this state and elsewhere.

. g
Dedication however, whether express or implied, rests upon an
intent to dedicate. In the case at bar, it is unlikely that the
landowners thought they had anything to dedicate, until 1967,
when the notoriety of legislative  debates about the public s
rights in the dry-sand area sent anumber of ocean front
landowners to the offices of their legal advisers.

A second group of cases relied wupon by the state, but
rejected by the trial court, deals with the possibility of a
landowner s losing the exclusive possession and enjoyment of his
land through the developemnt of prescriptive easementsin the
public.

In Oregon, as in most common-law jurisdictions, an easement
can be created in favor of one person in the land of another by
uninterrupted use and enjoyment of the land in a particular
manner for the statutory period, so long as the user is open,
adverse, under claim of righ t, butwi thout au thori ty of law or
consent of the owner. In Oregon, the prescriptive period is ten
years. ORS12.050. The public use of the dispu ted land in the
case at bar is admitted to be continuous for more than six ty
years. There is no suggestion in the record that anyones
permission was sought or given; rather, the public used the land
under aclaim of right.  Therefore, if the public can acquire an
easement by prescription, the requirements Eor such an
acquisition have been met in connection with the specific tract
of land involved in this case.

The owners argue, however, that the general public, not
being subject to actions in trespass and ejectment, cannot
acquire righ ts by prescrip tion, because the statute of
limitations is irrelevant  when an action does not lie.

While it may not be feasible for alandowner to sue the
general public, it is nonetheless possible by meansof signs and
fences to prevent or minimize public invasions of private land
for recreational purposes. In Oregon, moreover, the courts and
the Legislative Assemblyhave both recognized that the public can
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acquire  prescriptive easements in private land, at least for
roads and highways.

Another statute  codifies a policy favoring the acquisition

by prescription of public recreational easements in beach lands.
See ORS 390.610. While  such a statute cannot  create public

rights at the expense of apriva te landowner the statute can, and
does, express legislative approval of the common-law doctrine of
prescription where the facts  justify its  application.

Consequently, we conclude thatthe law in Oregon, regardless of
the generalizations that may apply elsewhere, does not preclude

the creation of prescriptive easements in beach land for public
recrea  tional use.

Because many elements of prescription are present in  this
case, the state has relied upon the doctrine in  support of the
decree  below. We believe, however, that there is a better legal
basis for affirming the decree. The most cogent basis for the
decision in this case is the English doctrine of custom. Strictly
construed, prescription applies only to the specific tract of
land before the court, and doubtful prescription could il the
cour ts for years with tra ct-by- trac tli ti gation. An establ ished
custom, on the other hand, can be proven with reference to a
larger  region. Ocean-front lands from the northern to the
sou them border of the state oughtto be trea ted uni formly.

The other reason which commends the  doctrine of  custom over
that of prescription as the principal basis for the decision in
this case is the wunique nature of the lands in question. This
case deals solely with  the dry-sand area along the Pacific shore,

and this land has been used by the public as public recreational
land according to an unbroken custom running back in time as long
as the land has been inhabited.

A custom is defined in 1 Bouv. Law Dict., Rawle s Third
Revision, p. 742 as "such ausage as by common consent and
uniform practice has become the law of the place, or of the
subject matter to which it relates."

In 1 Blackstone, Commentaries *75 -78, Sir  William
Blacks tone setou tthe requisi tes of apar ticular cus tom.

Paraphrasing Blackstone, the first requirement of acus tom,
to be recognized as law, is that it must be ancient. It  must
have been used so long "tha tthe memory of man runne th notto the
contrary." Professor Cooley  footnotes his  edition of Blackstone
with the comment that "long and general® wusage is sufficient. In
any event, the record in the case at bar satisfies the
requirement of antiquity. So long as there has been an
ins ti tu tionalized sys tern of land tenure in Oregon, the public has
freely  exercised the right to use the dry-sand area up and down
the Oregon coast for the recreational purposes noted earlier in
this  opinion.

The second requirement is that the right be exercised
without interruption. A customary right need not be exercised
continuously, but it must be exercised without an interruption
caused by anyone possessing a paramount right. In the case at
bar, there was evidence that the public suse and enjoyment of
the dry-sand area had never been interrupted by private
landowners.
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the dry-sand area had never been interrupted by private
landowners.

Blackstone s third requirement, tha tthe customary use be
peaceable and free from dispute, is satisfied by the evidence
which rela ted to the second requirement.

The forth requirement, that of reasonableness, is satisfied
by the evidence thatthe public has always madeuse of the land
in amanner appropria te to the land and to the usages of the
community. There is evidence in the record that when
inappropriate  uses have been detected, municipal police officers
have intervened to preserve order.

The fif th requirement, certainty, is satisfied by the
visible boundaries of the dry-sand area and by the character of
the land, which limi ts the use thereof to recrea tional uses
connected with the foreshore.

The sixth  requirement is that acustom must be obligatory;
that is, in the case at bar, not lef tto the option of each
landowner whether or not he will recognize the public s right to
go upon the dry-sand area for recreational purposes. The record
shows that the dry sand area in question has been used, as of
right, uniformly with similarly  situated lands elsewhere, and
that the public suse has never been questioned by an upland
owner so long as the public remained on the dry sand and
refrained from trespassing upon the lands above the vege tation
line.

Finally, acustom must not be repugnant, or inconsistent,
with  other  customs or with other law. The custom under
consideration violates no law, and is not repugnant.

Two arguments have been arrayed against the doctrine of
custom as abasis for decision in Oregon. The firs targument is
thatcus tom is unprecedented in this state, and has only scant

adherence elsewhere in the Uni ted Sta tes. The second argument is
tha t because of the rela tive brevi ty of our poli tical his tory it
is inappropriate to rely upon an English  doctrine that requires

greater antiqui ty than anewly settled land can muster. Vei ther
of these arguments is persuasive.

The custom of the people of Oregon to use the dry-sand area
of the beaches for public recreational purposes meets every one
of Blackstone s requisites. While it is not necessary to rely
upon precedent from other states, we are not the first state to
recognize  custom as asource of law. See Perley et ux rv.
Langley, 7V.H. 233 834l

On the score of the brevity of our political history, it is
true thatthe Anglo-American legal systern on this continent is
relatively new. Its newness has madeit possible for government
to provide for many of our ins ti tutions by wri tten law ra ther
than by customary law. This truism does not, however, mili tate
agains tthe wvalidi ty of acus tom when the custom does in fact
exist. If antiquity were the sole test of validity of a custom,’
Oregonians could satisfy that requirement by recalling that the
European settlers were not the first people to use the dry-sand
area as public land.
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Finally, in support of custom, the record shows that the
custom of the inhabitants of Oregon and of visitors in the state
to use the dry sand as a public recreation area is so notorious
that notice of the custom on the part of persons buying land
along the shore must be presumed. In the case at bar, the
landowners conceded their actual knowledge of the public slong-
standing use of the dry sand area, and argued that the elements
of consent present in the relationship between the landowners and
the public precluded the application of the law of prescription.

As noted, we are not resting this  decision on prescription, and
we leave open the effect upon prescription of the type of consent
that may have been present in this case. Such elements of
consent are, however, wholly consis tentwi th the recogni tion of
public rights derived from custom.

Because so much of our law is the product of legislation, we
sometimes lose sight of the importance of custom as asource of
law in  our society. It seems particularly appropriate in the
case at bar to look to an ancient and accepted custom in this
state as the source of arule of law. The rule in this case,
based upon custom, is salutary in  confirming a public right, and
at the same time it takes from no man anything which  he has had a
legi tima te reason to regard as exclusively his.

For the foregoing reasons, the decree of the trial court i.s
affirmed.

CITY OF DAYTONA BEACH v. TONA-RARA, INC.
271 So.2d 765 Fla. 1st DCA 1972!

WIGGINTON, Judge.

The primary issue delinea ted by the pleadings calls for a

judicial declaration as to the ownership of a parcel of land
forming apart of the Atlantic Ocean beach and consisting of the
sof tsand area lying easterly of the established bulkhead line
paralleling the beach on the west and the mean high water mark of
the ocean  which forms the  border of the sof tsand area on the
east. The parcel in  question is approximately 150 feet deep east
and west and is adjacent to and southerly of an existing pier
extending into  the ocean. The sof tsand area of the beach does
not support vegetation and, although not normally covered by
tidal ac tion of the ocean, is occasionally covered by the sea
during hurricanes, northeastern winds torms and extreme  high

tides.

As the purported record ti tie owner of the parcel of land in
question, appellants Nclillan and Wright, Inc., applied to the
City of Daytona Beach for a building permit authorizing it to
cons true tan observa tion tower to be opera ted in connec tion wi th
and as apart of its pier recreational facilities. The location
of the tower is immediately south of and adjacent to the existing
pier and within the sof tsand area of the beach. Af ter much
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deli beration and an extensive investiga tion of the legal aspects
of the application, a resolution was adopted by the City
approving the application  and authorizing the issuance of the
reques ted permi t.

Obec tion to the cons true tion of the observa tion tower and a
challenge to the City sright to grant a building permi tfor  such
construction  were promptly registered by appellees as citizens
and taxpayers of the community.

*

A fair and objective consideration of all the evidence
before the trial court establishes the following undisputed
facts. For more than twenty years prior to the institutlon of

this action the general public visiting the ocean beach area had
actually, conti,nuously, and uninterruptedly used and enjoyed the
soft sand area of the beach involved in this proceeding as a
thoroughfare, for sunbahing, picnicking, frolicking, running of
dune buggies, parking, and generally as arecrea tion area and
playground. The public suse of the area in question for the
purposes hereinabove stated was open, notorious, visible, and
adverse under an apparent claim of right and wi thout material
challenge or interference by anyone purporting to be the owner of
the land. The City of Oaytona Beach has constantly policed the
area for the purpose of keeping it clear of trash and rubbish and
for preserving order among the users of the beach; has controlled
automobile traffic using the hard sand area of the beach and
enforced a prohibition against parking by vehicles on the area in
question; and has otherwise exercised the police power of the
City over the area for the convenience, comfort, and general
welfare of all persons using and enjoying the beach area.

Appellants, purporting to be the record title owners of the
parcel of land in dispute, testified that the public suse of the
sof tsand area owned by them was not inconsistent with  nor did it

adversely affect their use of the parcel in the operation of
their pier so th yhad no reason to prohibit or interfere  with
the public suse of the area during the preceding years. They
testified also that in washing downthe pier or replacing piling
form time to time they did exercise the authority of requiring
people in the area to move back asafe dis tance so as not to
interfere with this work.
-'c

It is our view thatthe sporadic exercise of authority and
dominion by the owners over the parcel in question was not
sufficient  to preserve their rights as against the prescriptive
rights which accrued to the benefit of the public by its use of
the beach area.

Appellants  further contend that the trial cour tapplied to
the facts found by it in this case incorrect principles of law
when it concluded thatthere had accrued to the public a
prescriptive right to the soft sand area of the beach involved in
this case. Mith this contention we are unable to agree. In the
cases of City of iliami Beach v.'liami  Beach Improvement Co. and
City of ".liami Beachv. Undercliff Realty & Investment Co., the
Supreme Court of Florida recognized teatunder proper factual
circumstances the public mayacquire - prescriptive  right in
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beach or oceanfront land as against the rights of the record
ti tie  holder.

In setting forth the elements .neces.sar?/ to be proved in
order to establish a prescriptive right in land, the Supreme
Court in Downing v. Bird said:

“In either prescription or adverse possession, the
right is acquired only by actual, continuous,
uninterrupted  use by the claimant of the lands of
another, for a prescribed period. In addition the use
must be adverse under claim of right and must either be
with the knowledgeof the owneror so open, notorious,
andvisible that knowledgeof the use by andadverse
claim of the claimant is imputed to the owner. In both
rights the use or possession must be inconsistent with
the owner s use and enjoyment of his lands and must not
be a permissive use, for the use must be such that the
ownerhasaright to alegal action to stop it, suchas
an action for trespass or e jectment.

"While there are slight differences i.n the
essentials of the two actions, they are not great. In
acquiring title by adverse possession, there must of
course be possession .In acquiring a prescriptive
right this element is use of the privilege, without
actual possession. Further, to acquire title the
possession must be exclusive, while with a prescriptive
right the use maybe in commowith the owner, or the
public."

~ Basedupon the foregoing authori ties, we conclude that the
trial court applied correct principles of law to the facts found
by it in holding that the public hasacquireda prescriptive
right to the continued use and enjoyment of the softsand area
constituting  the parcel of land involved in this case and that
appellant City of Daytonaeacltwaswithout lawful authori,ty to
grant to appellant, NcNillan and Wright, Inc., as owners of the
land, a building permitto condruetthe observai.on towerwhich
forms the basis of this dispute.

ON PETITION FOR REHE4RING

SPECTOR, Chief Judge

Whi.lethe factual circumstances of this case require
adherenceo our initial decision, wedeenit necessaryto
clarify our opinionlest it be construedas lending the approval
of this courtto all of the theories argued by appellees in their
brief in support of the trial court s judgment.

In i.ts brief, the a[éloellee Board of Trustees of In ternal
Improvemeitrust Fundadvancedhe following argumenin support
of the judgment reviewed herein:
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"There has been agrowing concern recently in
coastline areas to secure public access to beaches and
o ther coas tal areas. The public s righ ts for the use
and enjoyment of land are expanding, partly due to
growing judicial recognition  of the need to preserve
beaches for public recrea tion. This is evidenced by
recent decisions by the California and Oregon Supreme
Cour ts.

"The public possesses property rights in nearly
all the coastal tidelands through ei ther state
ownership or public rights to use privately owned
coastal proper ty. There exis tthree mehods by which
the public has been permitted to acquire and/or
maintain  legal right of access to beaches and other
recreational areas, hone of which require any adverse
use by members of the public in the stric tsense of the
term.

We now expressly reject the contention embodied in the
foregoing excerpts from the appellees brief, Werewe to accept
such notions, it would amount to expropriation of private
property without compensation by sheer judicial fiat. Our
initial  decisi,on herein wasand is in no way influenced by the
appellees notions that the need to preserve beaches for public
recreation in any way authorizes the taking of such beaches from
their lawful owners.

One of the cases relied on by appellees, State ex rel.
Thornton v. Hay, 254 Or. 584, 462 P.2d 671 969!, indicates  that
in 1967 the Oregon S tae Assembly, in response to "public debate
and political activi ty," enacted legislation by which it was
sought to establish as the public policy of that state the very
concepts urged by the appellees in the quoted excerpt from their
brief. The Oregon legisla tion reads as follows:

"ORS390.610 ! The Legislative Assembly hereby
declares it is the public policy of the %tate of Oregon
to forever preserve and maintain the sovereignty of the
state  heretofore existing over the seashore and ocean
beaches of the state from the Columbia River on the
North to the Oregon California line on the South so
that the public may have the free and uninterrupted use
thereof.

"1 The Legislative Assembly recognizes that over
the years the public has made frequent and
uninterrupted use of lands abutting, adjacent and
contiguous to the public highways and state recreation
areas and recognizes, further, that where such use has
been sufficient to create easements in the public
through dedication, prescription, grant or otherwise,
that it is in the public interest to protect and
preserve such public easements as apermanent part of
Oregon s recreational resources.

"1 Accordingly, the Legisla tive Assembly hereby
declares that all public rights a..' easements in those
lands described in subsection ! 'f this section are
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confirmed and declared vested exclusively in the State
of Oregon and shall be held and administered in the
same manner as those lands described in ORS390.720."

Even though the above statute had been enacted by the
legislature,  the Oregon Attorney "eneral conceded, with court s
approval, that "such legislation cannot divest a person of his
rights in land, Hu7qhe$(. Washington389U.S. 290, 88 S.Ct. 438,
19L.Ed.2d530 967!, andthat the defendants record title,
whichincludes the dry-sandarea, extendsseawardo the ordinary
or mearhigh-tide line." S tateex rel. Thorntonv. Hay, supra,
462 P.2d at p. 675.

Wedeemit important to emphasize that our decision is not
the product of any newlegal principle.  The concept of
prescriptive easementss one long recognized by the courts of
this and other jurisdictions.  In Zetrouer v. Zetrouer, 89 Fla.
253, 103So0. 625, 626, the late Nr. Justice Terrell, speakingfor

the cour t, said:

"Where the commoraw obtains, 20 years
continuous and uninterrupted use has always created a
prescriptive right as well in the public as private
individuals. Sucharight once obtained is valid and
maybe enjoyed to the sameextent as if a grant
existed, it being the legal intendment that its use was
originally ~ founded upon such a right.

"Prescription is a mode of acquiring title to
property by immemorial or long-continued enjoyment. It
refers to personal usage restric ted to the claimant and
his ancestors or grantors. Theoriginal theory was
that the right claimed musthave beenenjoyed beyond
the period of the memorgf manwhichfor a long time
in England went back to the time of Richard I. To
avoid the necessity of proving suchlong duration a
custom arose of alLowing a presumption of agrant on
proof of usage for along term of years, which is now
regula ted by statute in mosts tates."

Thus, it is by virtue of this ancient doctrine that the
public sright to a prescriptive easementas arisen in the beach
area involved. Thenature and extent of use by the public cannot
bedenied. | t hasbeerusedbya multitudeof peoplgor many,
manyyears. It has beenregularly patrolled by police in Daytona
Beach.Thecity hasinstalled garbagandtrashbarrelsalong
the beach. Therecord evenshowsthat the city has installed
showerdor useof the bathlnfg public on the easterLyside of the
seawall. Theextensive use of the beachby such hugenumbersof
bathersclearly supportsthe trial court s’finding that a
prescriptive easement exists here.

Not all use of beachesor shorelines giives rise to a
prescriptive easement.Neither occasionaluse by a large number
of bathers nor frequent or evenconstantuse by a smaller number
of batherggivesrise to a prescriptiveright in the public to
use privately owned beaches.
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There are many beaches along our entire  shoreline that are
resorted to by local residents and visitors alike without giving
rise to prescriptive easements. It is only whenthe use during

the prescribed period is so multitudinous that the facilities of
local governmental agencies must be put into play to regulate
traffic, keep the peace and invoke sanitary measures that It can

be said that the public has acquired a prescriptive  right to use
priva tely owned beaches. These elements and circumstances were
found to exist in the case at bar by the trial court.

Weshare appellees concern with the problem posed by the
developmentof our privately ownedshorelines. tAonteless they
are privately owned. Confiscation is not permitted under the
state or federal constitutions, Hughesv. Washington., supra.

As clarified  above, we adhere to our initial  opinion.

Naloney, Fernandez, Parrish & Reinders, Public Beach Access: A
Guaranteed Place to Spread Your Towel, 29 U. Fla. I,. Rev. 853 977!

Sta te Kf for ts

The leading state legislation on beach access has come from
Texas and Oregon. The Oregon statute, under which Thornton was
decided, declares that the entire Oregon coastline, except those
portions disposed of by the state before July 5, 1947, belongs to
the state to be administered as a state recreation area.
Furthermore, where public use of beach areas "has been legally
sufficient to create rights or easementsn the public through
dedication, prescription, grant or otherwise,...it is in the
public interest to protect and preserve such public rights or
easements as a permanent part of Oregon s recreational resources.
This does not mean that private individuals can be divested of
their rights in land which, under the Borax decision, mayextend
to the mean high tide line. It does, however, in doubtful cases
provide Oregon courts with astrong legislative sta tement
supporting preference of public over private rights in beach
areas.

The Texas legisla ture has enacted even stronger statutes.
The public access provision, however, is limited to areas to
which the public has already acquired aright of use or easement
through one of the commoraw theories. A major improvement over
Oregon ss tatute is tha t

In any action brought or defended under this Act .. a
showing that the area in question is embraced within
the area from meanlow tide to the line of vegetation
shall be prima facie evidence that:

I the title of the littoral owner does not include
the right to prevent the public,;om using the area for
ingress and egress to the sea;
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I there has been imposed upon the area subjectto
proof of easement a prescriptive right or easement in
favor of the public for ingress and egress to the sea.

There are criminal penalties and fines for the display of any
communication at any public beach which states that the public
does not have the right of access to such public beach.

Except for Oregonand Texas, state legislation has largely
been piecemeal. Florida sbeach access legislation affords a
good example. A statement of the public s interest in beach
areas is noticeably absent from the Florida Beach and Shore
Preservation Act. The legislation does provide for purchase by
the state of public access easements. Also, under the Outdoor
Recreation and Conservation Act of 1963, the Division of
Recreation and Parks of Florida s Depar tment of Natural Resources
may exercise the power of eminent domain to acquire any and all
rights which maybe necessary for the use and enjoyment of public
waterways. The Depar tment is also authorized to assis t local
governments financially in the acquisition of local beach
properties, and is urged by the legislature to give priority to
applications relating to the acquisition of public beaches in

urban areas.

NOTES

1. The California  Supreme Court sdecisions in Gion v. Santa
Cruz and Dietz v. King left landowners in a precarious  situation.
If alandowner allowed public use of beach property, he or she
could be deemedto have "acquiesced" to public dedication of the
property; if the owner objected and the public used the property
anyway, the public might gain the samerights through adverse
use. The result was that many owners closed and imposed security
precautions on beaches thatformerly  had been accessible to the
public. To some extent, these decisions frustrated the

announced state policy to encourage public use of beaches.

2. The public sright to use the wet sand area of the beach

is meaninglesss if there is no access. In Borough of

Neptune City v. Borough of Avon-by- the-Sea, 294 A.2d 47 N.J.
1972!, the NewdJersey SupremeCourt held that the public trust
doctrine dictates that municipally ownedbeaches must be open to
all membersof the public on equal terms. Morerecently, the New
Jersey SupremeCourt in Matthews v. ~Ba HeadImp. Ass n, 471 A.2d
355 N.J. 1984! addressedthe question of whether the public
trust doctrine required that "ancillary to the public sright to
enjoy the tidal lands, the public has aright to gain access
through and to use the dry sand area not ownedby a municipality
but by a quasi-public body." The BayHeadcase involved public
access to abeach owned by anonprofi tcorporation which limited
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access to members of its association. The membership was Limited
to residents of Bay Head. The court stated:

Exercise  of the public sright to swim and bathe
below the mean high water mark may depend upon a right
to pass across the upland beach. Without some means of
access the public right to use the foreshore would be
meaningless. To say thatthe public trus tdoc trine
entitles the public to swim in the ocean and to use the
foreshore in connection therewith without assuring the
public of afeasible access route would seriously
impinge on, if not effectively eliminate, the rights of
the public trust doctrine. This does not mean the
public has an unrestricted right to cross at wil over
any and all property bordering on the commonproperty.
The public interest is satisfied so long as there is

reasonable access to the sea.
n

The bather s right in the upland sands is not
limited to passage. Reasonable enjoyment of the
foreshore and the sea cannot be realized unless some
enjoyment of the dry sand area is also allowed. The
complete pleasure of swimming must be accompanied by
intermi ttent periods of rest and relaxa tion beyond the
water sedge. The unavailability of the physical situs
for such rest and relaxa tion would seriously curtail
and in many si tuations elimina te the righ tto the
recreational use of the ocean.

We see no reason why rights under the public trust
doctrine to use of dry sand area should be limited to
municipally-owned proper ty. It is true that the
private owner sinteres t in the upland dry sand area is
notiden tical to thatof amunicipal ity. Nonetheless,
where use of dry sand is essential or reasonably
necessary for enjoyment of the ocean, the doctrine
warrants  the public suse of the upland dry sand area
subject to an accommodation of the interests of the
owner.

Today, recognizing the increasing demand for our
State sbeaches and the dynamic nature of the public
trust doctrine, we find that the public must be given
both access to and use of priva tely-owned dry sand as
reasonably  necessary. While the public srights in
private beaches are not co-extensive with the rights
enjoyed in municipal beaches, private landowners may
not in all circums tances prevent the public from
exercising its rights under the public trust doctrine.
The public must be afforded reasonable access to the
foreshore as well as asuitable area for recreation on

the dry sand.
* J
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3. In sharpcontrast to Newlersey, there is little doubtthat
in B]an]yurlsd ctions assetions by a [s)ﬁate agencyha the
publictrust octrlnenecessnatésu Icacces$o anauseof
the dry sandarea wouldbe considereda taking of private
propertywithoutcompensationn mangtates, the only wayto
assurepublicaccesdo tidelandsis bypublicacquisitiono
beachesor accessways. The following “excerpt explains methods
for public acquisition of beachesr public rights of way;

Swim,BeachAccess: Getting Nore for Less, Fla. B. Envtl.
L. Sec. Rep.~2 19S2!

There are two general approaches for obtaining beach access:
1! legislation, and 2! acquisition.
* 4

*

Acquisition S trategies
Purchase

Purchase of property in fee simple is the most direct means
of acquiring public access to beachfront areas. Unless a
governmental agency has eminent domain authority,  such
acquisitions are essentially limited to property available on the
market.  Governmental. competition is likely to inflate  market
prices. Thus purchase of fee simple maybe an expensive way to
acquire access. Still, given availability,  purchaseof narrow
accesswaysand beachfront strips, combinedwith acquisition of
nearby land for parking would probably be afeasible tool. Fee
simple could also be acquired by purchase of tax delinquent
property and expiration of the owner sright of redemption.

Purchase of an easement could provide public access without
eliminating the taxable status of the property, or markedly
decreasing local governmenttax revenues. An easementis a right
to use another s property in a specific manner. Title to the
property remains in the grantor. Easementsare categorized as
af firma tive or negative. An af firma tive easement grants its
holder the right to use land. Affirmative easements are most
appropriate as walkways across private property to the wetsand
area or to expand the public sright of use to areas landward of
the wetsand area. A negative easement precludes some use of
land, as does a conservation or scenic easement. Negative
asements do proteetcoas tal areas from development, but may
restrict rather than increase public access to beaches unless
their terms specifically provide for public use.

Easement acquisition could supply access at afairly
insubs tantial cost. For example, the state could acquire routes
already in use as an accessways such as routes reserved for use
for  subdivision residents. There is also the potential to
acquire easementsalong highway rights-of-way and utility
easements. However, in the absence of eminent domain authority,
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there is no requirement for alandowner to sell an access
easement. In such a case easements, if available, are likely to
be expensive.

The acquisition of leaseholds is another "less-than-fee"
technique. Under aleasehold agreement, the landowner grants the
lessee aright to use the land in a specific manner for a limited
time period. Generally the landowner is responsible for paying
property taxes on leased land. However, since land leased to a
government agency may be entitled to tax exemption, aleasehold
interest may be acquired at minimal expense to state government.
Alease of public access rights, combined with an option to
purchase can be a cost effective  meansto buy time pending a
decision to purchase or financial capacity to purchase a
particular coastal  property interest. Leases can also be used to
demonstrate to alandowner that public travel across his land
would not be harmful and thus encourage the sale of an easement.

Dona tions

Land can be worth more as atax deduction than a potential
site for future development. Aside from avoidance of property or
estate taxes and broker sfees, land donations or bargain sales
to tax-exemp t public or priva te organiza tions, resul tin tax
benefits for the landowner in the form of a charitable deduction
and 'reduced capital gains.

Another means to use these tax benefits and acquire  access
at less cost is by bargain sale. Abargain sale is the sale of
property for less than fair market value. A bargain sale to a
qualif ied public or priva te agency is trea ted as adona tion to
the degree that market value exceeds cash received, The seller
receives some cash, plus adonation deduction for the difference
between fair market. value and the actual sale price. The amount
of gain is determined by alloca ting the basis of the property
sold between the portion sold and the portion donated. This
allocation is made in the sameratio as the bargain sale price is
to the fair market value. The amount of taxable gain is the
difference between the bargain sal price and the adjusted basis
thus alloca ted to the portion of the property sold. A bargain
sale is often an attractive alternative.

[

Favorable tax trea tment also encourages donations by
bequest. Land willed to a qualified organization  or governmental
agency is not sublec tto estate or inheri tance taxes. The fair
market value of such abequest is deductible, without limitation,
from the deceased s gross estate when determining the taxable
estate. The value of the gif t is, however, included in the gross
estate where it will increase the amount of mari tal deduction
available. Bequest donations  effective at death allow the
landowner continued lifetime use of the land. The bequeg
donation of an access easement or fee simple access corridor
could reduce the estate taxes enabling ,""irs to both afford to
pay the estate taxes and keep the property.
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Role of  Non-Profit Land Trusts

In order to purchase land, government agencies must follow a
virtual web of procedures. These procedures are designed to
protect the landowner and the public and to establish priorities
among the multitude of potential acquisitions which compete for
scarce public funding. Prospective sellers or donors may be
discouraged by conservative appraisals,  publicity,
intergovernmental conflicts or the tax consequences of lump sum
payments which often accompany government acquisitions' Agencies
may even be reluctant to accept donation of land until the public
budget can afford recreational development and management.
Between the time land can be identified as a priority and
acquired, it may be developed adversely or purchased by those
with intent to develop it. Also any land sprice  but especially
coastal land sprice! is likely to escala te due to infla tion,
land booms, or government interest.

Non profit groups such as the Trust for Public Land or the
Nature Conservancy have proved to be an effective, flexible
instrument  for securing needed lands that might otherwise be lost
awaiting government action. Because of their non-profit status,
these organizations are often able to acquire property by
donation or bargain sale and then resell the land to government
agencies for  substantially less than fair market  value. As
private entities, land trusts can move far more quickly and
confidentially than a public agency. This ability may make all
the difference to alandowner seeking a donation deduction in a
year of particularly high income. Such groups are also able to
purchase property by installment sale thus enabling the seller to
take advantage of lower bracket tax rates. Government agencies
should make cooperation with these non profit  trusts an integral
part of acquisition programs. In addition, such organizations
could be deemed eligible for access acquisition grants.

Perfection of Title

In addition to purchase or donation, access to beaches may
also be assured by perfec ting title to public accessways which
has been acquired by prescription, dedication, or custom, Courts
of Florida and other coastal states have recognized the unique
quality of beach property and have protected the public s access

rights through the use of these common law doc trines.
JA *

Adminis tra tive Acceptance of Dedica ted Proper ty

Because of Florida shi story of land specula tion, many
coastal areas have been platted under local subdivision
regulations. Often a property owner seeking to subdivide  must
agree to provide and record  offers to dedicate roads or other
land.  Recorded dedica tion offers, if not deemedabandoned, can
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provide beach access at substantial cost savings. Government

could perfect these dedication offers by developing the dedicated
land into useable public recrea tion areas. In order to de termine
the extent of dedicated beach access, existing subdivision
dedications must be inventoried by record and site  inspection.

This process could also document and thus provide factual

evidence of public use patterns which  may have given rise to
public access  rights through the doc trine of custom,

prescription, or implied dedication.

Legisla  tion

Coastal recreational opportunities may also be increased by
amending exis ting sta tutes or enac ting new legisla tion, In
exercise of its police power to protect the health, safety and
welfare of Florida S citizens, state  or local government could
pass laws which  condition plat  approval, development approval, or
public  expenditures upon provision of public access. These types
of laws would be supported by the declaration in  Florida S
Constitution that conservation and protection of natural

resources and scenic beauty are state  policy.
Conditioning Subdivision or Development Approval

In  exercise of its police power, governmen tmay res ftric t
private land use in order to protect the health, safety, and
welfare of its citizens. Land owners may not use their property
in such amanner as to cause public harm. Florida cour ts have
not determined whether this  power justifies mandatory dedication
of recrea tional land as acondi tion of developmen tapproval,
However, such arequirement would  likely be upheld as a condition
for  subdivision approval under  Florida s "rational nexus"  test.

Dedication for community needs such as streets, sidewalks,
or water and sewer lines is awell established aspect of state
and local subdivision control. Florida Courts find such
requirements wi thin  the police power because there is ara tional
nexus between the dedication mandated and the public need created
by the new subdivision. Condi tioning pla t approval upon the
mandatory dedication of land for recreational purposes, is not so
well  established in  Florida. However, given the rapid
disappearance of open space, and increased demand for public
recreational services along  Florida s coast, such dedication
would be necessary to meet the additional recreational needs of
new coastal subdivision residents. Because such  subdivisions
both increase demand and decrease supply of needed public
recreational areas, requiring dedica tion of beach access would
meet Florida s rational nexus test. Additionally, mandatory
dedication of  recreational land as acondition for  subdivision
approval has been strongly endorsed in dic ta by the Florida
courts. Such a dedication requirement would be especially
appropria te in coas tal areas where development practices cause
erosion and thus decrease the amount .f beach area available for
recreational use.
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Mandatory dedication of beach access easements could also be
required as a condition of development approval by amending
sta tu tes which review  development in coas tal areas. Such
amendments could be supported by legislative findings that
coastal development has: 1! cut off access to publicly owned
wetsand beaches in an era when coas tal recrea tional oppor tuni ties
are increasingly  required but rapidly diminishing; 2! increased

coastal land values beyond government s acquisitional capacities
creating a pattern of land use which makes future purchases
more di fficul tand expensive; 3! jeopardized sales tax revenues
otherwise assured by beach-visiting tourists upon which  the
public welfare depends; and 4! created the need for state action
to assure that land uses permitted by local governments do not
overburden coastal recreational facilities in adjacent
jurisdictions. Because an access easement involves only  slight
diminution in property  value, even less if the public already
has access rights by virtue of the doctrines of custom, implied
dedication, or prescription!, such mandatory dedication may not
be deemed confiscatory.

In lieu of requiring mandatory provision of access
easements, statutes could be amended to require  "consideration"
of beach access in the permit review process. Alternatively the
law could define access  providing projects as coastal dependent
and grant development priority to coastal dependent uses. Such
statutory  provisions perhaps combined with the threa tof
judicial action to perfect the public s prescriptive rights! may
persuade  a developer to provide a small percentage of property

for  public access.
The Purse S trings Power

Another  legisla tive stra tegy would be to alloca te state

expenditures in coastal areas to encourage landowners and local
governments to take actions to enhance beach access. Since  this
tactic involves denial of a benefit, as opposed to aregulation,
it would not be deemed confiscatory. The only constitutional
limi ta tion would be the protection against arbi trary and
capricious government action guaranteed by the due process and
equal protection doctrines ~

Some Florida statutes already have such a provision.
Section  161.091!el, Florida  Statutes, requires provision of

"permanent public access at approxima tely /2 mile intervals,
including adequa te vehicle parking areas" prior to expenditure of
state funds for beach res tora tion projec ts. Under this sta tu te,
the beach restoration project S sponsor must also  contract to
maintain the required accessways. Sec tion  403.0615, Florida
Statutes  directs the Department of Environmental Regulation DER!
to "enhance existing public access when deemed necessary for the
enchancement of*  projects to restore and preserve Florida swa ter
resources ~ This chapter could be amended to require provision of
new beach access where such would not be contrary to the public
interest. Under section 403.0615c!, DERcould adopt rules to
give funding priority to coastal projects  which provide beach
access.
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Other purse strings management strategies  could condition
state coastal zone expend itures such as for roads,
infrastructure, or disaster relief! upon access providing actions
by local government. Such actions could include astudy of
historic  use patterns in the area, putting up access signs and
performing maintenance in order to perfect public access rights,
or enactment of land use ordinances to assure access. Lastly,
the state acquisi tion programs could grant priori ty to local
government projec tproposals which  enhance coas tal. recrea tional
oppor tuni ties ~

Section 5. RIGHTS OF RIPARIAN OWNERS

As members of the public, riparian owners have all rights of

the public in navigable waters. In addition, riparian  owners
have rights a ttributable to the ownership of land adjacent to
navigable  waters. These rights are described in the cases in

this sec ti on.

The rights  of riparian owners are subject to certain
limi ta tions. For example, in Rhode Island the generally
recognized right of the riparian owner to “"wharf out" cannot be
asserted if the construction of awharf would obstruct the right
of the public to use the wet sand area. Therefore, docks and
piers must be built high enough for the public to pass under, or
the owner must provide access for the public to cross the docks
or piers.

The rights of riparian owners in navigable waters are also
subjec t to the naviga tion servi tude. The federal naviga tion
servi tude is an incident of the federal government s Commerce
Clause Power. It is adominant servitude and can impair the
riparian  owner srights  without giving rise to acompensable
taking. Many s tates also recognize as tate naviga tion servi tude
which is subordinate to the federal servitude, but may be
exercised where the federal government has not exercised its
powera See generally, S toebuck, Condemn#é.on of Riparian Rights:
A ~geeiea of Takfog githoot Tooehfog, 30 La. L. aev, 394 19703.

BOARDof TRUSTEESv. NEDEIRA BEACHNON., INC.
272 So.2d 209 Fla.2d DCA 1973!

*

It should be remembered that even beachfront property owners
are members of the public. Their sta tus as riparian owners,
however, has his torically entitled them to greater rights, with
respec tto the waters which border th 'r land, than inure to the
public  generally. They have the exclusive right of access over
their own property to the water. The public has no right to
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cross private property to reach navigable waters. See, Annot.,
53 A.LL.R. 1191 928!; F.S. section 821.03 971!; F.S.A. The
riparian owner suffers special injury whena nuisance obstructs
his right to navigation. See, e.g., Webly. Giddens, 82 So.2d
743 Fla.1955!. Theriparian has the right to an unobstructed
view over the wders Thiesenv. Gulf, F. & A. Ry. Co., 75Fla.
28, 58, ?8 So. 491, 501 918! ! subject to the rights of the
public to passalong the shore State ex rel. Taylorv. Simberg,
2 Fla.Supp.178 952!,  Theimpactof governmentalkegulation
on the rights to swimand fish maybe greater on the riparian
than on the public. Thus, a police powerregulation prohibiting
swimming fishing, or boding maybe unchallengable by the public
bu consti tute a taking with respec¢to a riparian. ee,
Richardsonv. Beattie, 98 N.H. 71, 95 A.2d 122 953!; Peoplev.
Hulbert, 131Mich. 156,91 N.W.211 902!. Ripariansappearto
have a qualified commolaw right to wharf out to navigable
waers in the absence of astatute. Freed v. Miami Beach Pier
Corp., 93 Fla. 888, 112So. 841 927!: Wil.liams. Guthrie, 102
Fla. 1047,137S0.682 931!. Theriparian has the right to
makehis waer accessavailable to the public in a commercial
context. Webly. Giddens, 82 So0.2d 743 Fla.1955!; Florio v.

S tateex rel. Epperson,119S0.2d 305 d D.C.A.Fla.1960!. The
riparian maymakeaeasonablaise of the waterandmayconsume
water in_a reasonable manner. See, Casorv . Fla. Power Co., 74
Fla. I, 76S0.535917!; Kochv. Mick, 87 S0.2d47 Fla.1956!.

GAI'fE& FRESHWATERFISH CONNv. LAKE ISLAND
407 So.2d 189 Fla. 1981l

OVERTON, Justice.

This is an appeal from atrial court judgment holding
chapter 65-1841, Laws of Florida, and the implementing
administrative rule, unconsti tutional as applied to appellees.
Chapter  65-1841  authorizes the Game and Fresh Water Fish
Commission to regulate the use of motorboats on the public waters
of Lake lamonia in Leon County. By rule 16E-14.02, Florida
Administrative Code, the commission invoked this authority to
absolutely prohibi tthe use of motorboa ts, i.ncluding airboa ts, on
the lake during duck hunting season. The trial court found the
law and the rule to be consti tutional as applied to the general
public, but to be unreasonable and arbitrary as applied to island
owners seeking access to their proper ty. We have jurisdic tion

under article V, section 3b!! of the Florida Constitution, and
we affirm.

Lake lamonia is a navigable lake in northern Leon County.
In it are anumber of islands, some of which are owned by
appellees. The navigability of the lake is described by the

trial court as follows:
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*

3. The shallowness as well as the vegetation upon
the lake has made navigation upon the lake difficult.
While boat paths have been cut by persons using the
lake, they do not provide ready access to some of the
islands. For access to some of the islands boats must
be poled or an airboat used. As to afew of the
islands, the water level is too low for even a poled
boat and an airboat is the only method of reaching

them.

Naviga tion upon the lake has been made more
difficult by adrawdown begun by the [commission] in
1977. This drawdown was deemed necessary because the
natura loutie t, as inkhole at the eastern end of the
lake, had been dammed off several years earlier. The
damhad been constructed to prevent the lake from going
periodically dry. Natural fluctuations from completely
dry to flood had previously occurred with some
regularity for decades, perhaps centuries before.

After the damhad had its desired effect of keeping the
water in the lake basin, it was discovered that the
natural flue tuations were required to maintain  the
ecology of the lake. The lack of perodic drying out
resulted in an "undesirable" plant growth, the white
water lily, becoming predominant.  The purpose of the
drawdown was to allow the lake to again go dry. The
hope is that this will result in killing off the white
water lily so that more desirable vegetation will

re turn along  wi th open water.

During the 1978 duck hunting season, Lake Islands, Ltd.,, a
limited partnership that ownssomeof the lake islands, requested
from the commission apermi tto use airboa ts on the lake in order
to take prospective purchasers out to see the property. When the
commission refused, Lake Islands sought and obtained from the
circuit court of Leon County atemporary injunction restraining
the commission from enforcing its rule against Lake Islands
during the hunting season. The court later entered afinal
judgment requiring the commission to issue permits to the island
owners for reasonable use of motorboats and airboats on the lake
during the hunting season. In its judgment the trial court found
that the rule prohibiting motorboats and airboats on Lake lamonia
during hunting season was not unconsti tutional per se as a taking
of proper ty without jus tcompensa tion, buttha tsubs tantive due
process required aregulation not be arbitrary or unreasonable,
specif ically finding that: "Riparian righ ts over navigable
waters amount in substance to the right of the owner of an island
on Lake lamonia to be guaranteed the right of ingress and eg ess
to his property." The trial court further found that: "[K] ven
though the regula tion is areasonable exercise of police po-~er,
and in general any restric tion it creates consti tutional, it is
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unreasonable  and arbitrary not to allow island owners at least
some access to their property which is awell established common
law right incident to ownership of property." The trial court
then directed the commission to grant permits, upon application,

to each island owner who applied, allowing them the use of
motorboa ts or airboa ts for the limi ted purpose of transports tion
for egress and ingress to the owner sisland.

We agree with this holding. Riparian rights  under both
common law and Florida  statute include the right of ingress and
egress. Thiesen v~ Gulf, Florida and Alabama Railway, 75 Fla.
28, 78 So. 891 918!; section 197.228, Fla.St~at. 1979!. In
Ferry Pass Inspectors 6 Shippers  Association v. White s River
Inspectors & Shippers  Association, 57 Fla. 3999 48 So. 643
909! 9 this Court, speaking through Chief 3ustice  Whitfield, set
forth  in detail the rights  of riparian owners as follows:

Riparian  rights are incident to the ownership of
lands contiguous to and bordering on navigable  waters.
The common-law rights  of riparian owners with reference
to the navigable waters are incident to the ownership
of the uplands tha textend to high-wa ter mark. The
shore or space between high and low water mark is a
part of the bed of navigable waters, the title to which
is in the state in trust for the public. If the owner
of land has title to high-water mark, his land borders
on the water, since the shore to high-water mark is a
part of the bed of the waters; and, if it is a
navigable  waterway, he has as incident to such title
the riparian rights accorded by the commonlaw to such
an owner.

Among the common-law rights of those who own land
bordering  on navigable waters apart from rights  of

alluvion and dereliction are the right of access to the
water from the land for navigation and other  purposes
expressed or implied by law, the right to areasonable
use of the water for domestic purposes, the right to
the flow of the water without serious interrupti.on by
upper or lower riparian owners or others, the right to
have the water kept free from pollution, the right to

protect the abutting property  from trespass and from
injury by the improper use of the water for navigation
or other purposes, the right to prevent obstruction to
navigation or an unlawful use of the water or of the
shore or bed that specially injures the riparian owner
in the use of his property, the right to use the water
in common with the public for navigation, fishing, and
other purposes in which the public has an interest.
Subject to the superior rights of the public as to
navigation and commerce, and to the concurrent rights
of the public as to fishing and bathing and the like, a
riparian owner may erect upon the bed and shores
adjacent  to his riparian holdings  bath houses, wharves,
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or other  structures to facili tate  his business or
pleasure; but these privileges are subject to the
rights of the public to be enforced by proper public
authority  or by individuals  who are specially and
unlawfully injured. Riparian  owners have no exclusive
right to navigation in or commerceupon a navigable
stream opposite the riparian  holdings, and have no
right to so use the water or land under it as to
obstruct or unreasonably impede lawful navigation and
commerceby others, or so as to unlawfully burden or
monopolize  navigation and commerce. The exclusive
rights of ariparian ownerare such as are necessary
for the use and enjoymentof his abutting property and
the business lawfully conducted thereon; and these
rights maynot be so exercised as to injure others in
their  lawful  rights....

The rights of the public in navigable streams for
purposes of naviga tion are to use the waters and the
shores to highwater mark in aproper manner for
transporting persons and property thereon subjectto
controlling provisions and principles  of law. The
right of navigation should be so used and enjoyed as
not to infringe upon the lawful rights of others. All
inhabitants of the state have concurrent rights to
navigate and to transport property in the public waters
of the state. As to mere naviga tion in and commerce
upon the public waters, riparian owners as such have no
rights superior to other inhabi tants of the state. A
riparian  owner may use the navigable waters and the
lands thereunder opposite his land for purposes of
navigation and of conducting commerce or business
thereon, but such right is only concurrent with that of
other inhabi tants of the state, and must be exercised
subject to the rights of others. The right of access
to the waters from the riparian lands mayin general be
exclusive in the owner of such lands, but as to the use
of the navigable waters and the lands thereunder,
including the shore, the rights of riparian owners and
of others of the public are concurrent, and subject to
applicable rules of law. Ariparian owner has a right
to enjoin in aproper proceeding the unlawful use of
the public waters or the land thereunder including the
shore which is apart of the bed, when such unlawful
use operates as aspecial injury to such riparian owner

in the use and enjoyment of his riparian lands. In the
absence of avalid statute providing otherwise, the
injury  must relate  to riparian lands or business

conducted thereon, and not to business conducted on the

waters by virtue only of the right of navigation. It
is not essential thatthe unlawful use of the waters or

the land thereunder be in actual c.ntact with the lands
of the riparian owner, if the law .use and enjoyment
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of the riparian holdings are in fact appreciably

injured as the proximate result of such unlawful use of
the waters or the lands thereunder. In the absence of
avalid grant from the state, no riparian owner or
other person has an exclusive right to do business upon
public waters of the state whether such waters are in
front of the land of the riparian owner or not. As the
shore or space between high and low water marks is a
part of the bed of the navigable waters, one who holds
to high-wa ter mark is a riparian owner, and, as such,
has common-law riparian  rights as incidents to his

title to the abutting lands.

Id., 57 Pla. at 402-03, 48 So. at 644-45 citations omitted,;
emphasis supplied!.

It is arecognized general rule of law that a riparian
owner s interest in waterway navigation is the same as a member
of the public except where there is some special injury to the
riparian  owner. See F. Maloney, S. Plager & F. Baldwin, Jr.,

Water Law and Administration, The Florida Experience 968! We
fully  recognized this special injury exception in Webbv.
Giddens, 82 So.2d 743 Pla.1955!. In that case Giddens was the

owner of a parcel of land loca ted on asmall arm of Lake Jackson
in Leon County. He was in the business of renting boats to
people who came to fish. To reach the main part of Lake Jackson,
his customers had to pass under awooden state highway bridge

tha ts tre tched across this arm of the lake. The state road
department improved this road by removing the wooden bridge and
replacing it with afill completely spanning the arm and blocking
Giddens and his customers from the main part of the lake. The
trial court rejected the sta te road department s contention that
one s riparian rights ended when he reached the water and held
that the owner had alegal ri.ght of access to the main body of
the lake for purposes of fishing, hunting, and boating. We
approved thatlower court decision, holding that one commonlaw
riparian  right was ingress and egress to and from the water over
the owner sland and that the issue was whether the denial of
ingress and egress deprived the owner of "a practical incident of

his riparian  proprietorship.” We concluded that Giddens  right
of ingress and egress would be virtually meaningless unless he
were allowed access to the main body of the lake. The Webb case
is discussed as an appropriate illustration of a special injury
to ariparian owner in F. Maloney, supra, at 100 04. Weagree
wi th the two conclusions reached therein tha tWebb stands for the
following: I "for travel over anavigable body of water to be

materia lly obstrue ted by the state there mustbe an overriding
public interes ttha tjus tif ies depriving ei ther the public or the
riparian  of the enjoyment of this right” and ! "whether such
an obstruction is called a public nuisance from which the

riparian  owner sustains special injury, or whether it is called a
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priva te nuisance as to him, the riparian owner has the individual
right to object and to have the courts hear his objec tion." Id.
at 102.

For the riparian right of ingress and egress to mean
anything, it must at the very least establish a protectable
interest when there is aspecial injury. To hold otherwise means
the sta te could abolutely deny reasonable access to an island
property owner or block off both ends of a channel without being
responsible to the riparian owner for any compensson. A
waterway is of ten the streetor public way; when one denies its
use to aproperty owner, one denies him access to his property.
This is particularly  so in the case of island property. As
s tated rhe torically in F. Baloney, supra, "Wha good is access to
a thirty-foot deep channel a hundred yards or so long and blocked
at both ends?" Id. at 104. Reasonable access mug, of course,
be balanced with the public good, but a substantial diminution  or
total denial of reasonable access to the property owneris a
compensable deprivation  of aproperty interest,

In the ins tant case the trial cour t concluded thatas a
matter of law island owners on Lake lamonia have no reasonable
method of transportation to their islands wi.thout the use of
motorboats or airboa ts, and madean express finding that poli.ng
or paddling aboat to these islands was not reasonable under the
circumstances of this case. Rule 16E-14.02 is an absolute
prohibition  during part of the year against the only reasonable
meansof transporta tion to and from the islands for property
owners, and we agree with the trial court in its conclusion that
the rule is unreasonable and arbitrary as applied to these
proper ty owners -~

The rule is, however, constitutional in general application.
Wherthe question of ingress and egress of an island property
owner is removed, we do not find that the mere restriction on the
means of naviga tion on the lake vf.ola tes any consti tutional

rights.
k"c A.

For the reasons expressed, the judgment is affirmed.

SUNDBERGC.J., dissents with an opinion with which EVGLAVD
and ALDER!'B'AVJJ., concur.

SUVDBERGCChief Justice, dissenting.

| must respectfully dissent to that portion of the majoritv
opinion which holds that the actand implemerting rule is
unreasonable, arbitrary and unconsti tutional as applied to island
owner appellees. The maori ty finds the law and rule to be a
reasonable exercise of the police power vis-a-vf.s the general
public, but unreasonable as it affects the appellees because it
unreasonably limits their commoraw riparian rights of ingress
and egress.

Regrettably, the majority misconceives both the issue and
the extent of the right of ingress and egress inuring to riparian



ownership. As is clear from both the trial court sjudgment and
this Court s opinion, the issue is one of navi ation across the

waters of Lake lamonia. This case has nothing to do with ingress
and egress to and from the uplands from the waters edge, i.e.,
"access to and from the navigable waters." Merrill-S tevens Co,
v. Durkee, 62 Fla. 549, 558, 57 So. 428, 431 912! The
distinction is crucial, because while the right to ingress and
egress is an exclusive right adhering in riparian ownership, the
right  to navigation is not.

As framed by the pleadings, adjudged by the trial cour tand
held by the majority, the riparian  owners enjoy a greater right
of naviga tion across the waters of Lake lamonia, than does the
public in general. This simply is notthe law. If the actand
regulation is efficacious as to the public in general, then it is
valid as applied to the island owners. This is so because the
right of ariparian owner to naviga tion rises no higher than the
right of the public in general. "The common-law riparian
proprie tor enjoys [the righ tof ingress and egress] and that of
unobstructed view over the waters and in common with the public
the right of navigating, bathing, and fishing,..." Emphasis
supplied.! Thiesen v. Gulf, F. &A. Ry. Co.,, 75 Fla. 28, 58, 78
So. 491, 501 917!

The vital distinction between the exclusive right to ingress
and egress inuring to ariparian owner and the right in common
with the public to navigation is pointed out with clarity by
Justice Whi tfield in one of the earliest decisions of this  Court
delaing with the subjec tof riparian rights, Ferry Pass I. &S,
Association v. White sRiver 1. &S. Association, 57 Fla. 399, 48
So. 643~1909!. The clarity and erudi tion of that discussion is
such that it bears repeating in full.

[See majority, supra, for quote from Ferry Pass. 1

Again in Merrell-S tevens Co. v. Durkee, 62 Fla. 549, 57 So.
428 912! Jus tice Whitf ield stated:

At common law, all navigable waters and the lands
thereunder were held by the sovereign for the benefit
of the whole people, and the owner of land abutting on
navi.gable waters had no exclusive right in the waters,
below ordinary  highwater mark or in the lands under the
waters, except the right of access to and from the
navigable waters, and rights in the land growing out of
accretion or reliction.

62 Fla. 549, 558, 57 So. 428, 431. No sta tutory rights are

involved  here. Section 197.228, Florida Statutes 979!, merely
recognizes such riparian rights as exi,st at commonlaw.l/
The most recent decision to consider the distinction

between rights of ingress and egress and rights of
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navigation is Carmazi v. Board of County Commissioners of

Dade County, 108 So.2d 318 Fla. 3d DCA 1959 In that case
riparian owners sought damages for encroachment upon their
property rights as aresul tof  aproposed darn to be loca ted
downstream from their  waterfront property located on a
navigable  river. The dam would completely deny access by
water  from their property on Little River in Miami to
Biscayne Bay. The court canvassed the earlier decisions of
this  Court., including those cited herein, and concluded that
the riparian owners were entitled to no relief because the
dam was in the public interes tand the priva te rights of the
owners were no different than those of the public in general
to naviga tion. Hence, there was an appropria te exercise of
the police power vis-a-vis the riparian owners. In

particular, the court quoted the same excerpt from Thiesen

v. Gulf, F. &A. Ry. Co, supra, which is quo ted above and
no ted tha t:

The above quoted section recognizes the right of the
riparian landowner to navigate, bathe and fish in the
bay, and observes that this  right is held in common
wi th the public.

108 So.2d at 323 emphasis in originall.

The Carmazi court also correctly observed tha tthe views
expressed in Thiesen are supported by the majority of decisions
as well as text wri ters in this country and sti 11 cons ti tute the
law in thi ss ta te. In doing so the dis tric tcour t conf ron ted the
decision of this Court in Webb v. Giddens, 82 So.2d 743
Fla. 1955! .In tha tcase we held thata proper ty owner si tua ted

on an arm of Lake Jackson in Leon County was entitled to
compensation when the State Road Department replaced a bridge

with afill which cut off the landowner saccess to the main body
of the lake and interfered with  his boat renting business. The

1. Section 197.228!, Florida Statutes 979!, provides:

"Riparian rights are those incident to land
bordering upon navigable  waters. They are rights  of
ingress, egress, boting, ba thing and fishing and such
others as may be or have been defined by law. Such
rights are not of a proprietary nature. They are
rights inuring to the owner of the riparian land  but
are not owned by him. They are appurtenant to and are
inseparable from the riparian land. The land to which
the owner holds title must extend to the ordinary  high
water mark of the navigable water in order that
riparian rights may attach. Conveyance of ti tie to or
lease of the riparian land entitles the grantee to the
riparian rights running therewith,hether or not
mentioned in the deed or . ase of .he upland.”
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district court  distinguished the case on the basis that the Webb
Court cited with approval the principle in the Thiesen case
without  overruling or receding from it and concluded that
riparian rights  were a field of law "which is wunusually  dependent
upon the facts and circumstances of each case." 108 So.2d at
745.

| would not be so charitable. The Webb case to me
represents an erroneous interpretation of Thiesen principles
under the guise of applying equi table principles. By defining
the landowner s navigational access to the main body of the lake
as "a practical incident of his riparian proprietorship,” the
Court was less than faithful to the principles carefully
articulated in  Thiesen. There is  much mischief in  this.
Although  the Webb decision may have wrought an equitable result
just as the result of the majority here may be equitable,

nevertheless, such a result-oriented decision does a disservice
to abody of law which has a pervasive effect on a state with
such an abundance of riparian or littoral lands. I would recede

from  Webb v. Giddens.

There remains only to deal with Hayes v. Bowman, which was
also relied upon by the trial judge. Although  the Hayes deci. sion
speaks in terms of "common law riparian rights to an unobstructed
view and access to the Channel over the foreshore across the
waters toward the Channel" of a navigable bay, a careful analysis
of the issue in the case makes it apparent that Justice  Thornal
was concerned only with the correla tive righ ts between two upland
riparian owners and an "equitable distribution” as between them
of the submerged lands between the upland and the Channel. The
resolu tion of the case turned on the manner in which one should
measure the boundaries of riparian rights as they extend into

submerged lands toward the channel of navigable waters. The
Court concluded tha tthose boundaries nei ther need be an
extension of the upland property boundaries nor need they run at
right angles with the shore line. Hence, the rule was prescribed
that riparian rights  of an upland owner must be preserved over
an area as near as prac ticable in the direc tion of the Channel
so as to distribute equitably the submerged lands between the
upland and the Channel." 91 So.2d at 802. It is obvious that

such an equitable distribution can only exist between two upland
riparian owners and affects the general public not one whit,
because submerged lands while in the hands of the state are held
for the benefit of the public in common, including riparian
owners. Justice Thornal s citation of  I'hiesen and  Merrill-
Stevens with approval in his opinion makes this clear.
Consequently, once the majority finds the act and regula tion
in the instant case areasonable exercise  of the police power
over naviga tion insofar as the general public is concerned, it
must be found reasonable as to the island owners because they
enjoy no greater rights to navigation on the lake than does the
public in general. I would reverse the judgment of the trial

court.
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UNITED STATESv. CHANDLER-DUNBMRATERPOWERO.
229 U.S. 53 913!

Mr. Jus tice Lur ton .. delivered the opinion of the cour t.

From the foregoing It will be seen that the controlling
guestions are, first, wheher the Chandler-Dunbar Companyhas any
private property in the water power capacity of the rapids and
falls of the St. Marys River which has been "taken,” and for
whi,ch compensation must be made under the Fif th Amendmentto the
Constitution; and, second, if so, what is the extent of its water
power right and howshall the compensdon be measured?

That compensation must be made for the upland taken is not
dispu table. The measureof compensation mayin a degree turn
upon the rela tion of thatspecies of property to the alleged
water power rights claimed by the Chandler Dunbar Company.

The technical title to the beds of the navigable rivers of
the Uni ted States is ei ther in the states in which the rivers are
situated, or in the owners of the land bordering upon such
rivers. Whether in one or the other is a question of local law.
Upon the admission of the State of Michigan into the Union the
bed of the St. Marys River passed to the Stae, and under the law
of that State the conveyance of atract of land upon a navigable
.iver  carries the ti tie to the middle thread.

The technical title of the Chandler-Dunbar Company
theref ore, includes the bed of the river opposite l.ts upland on
the bank to the middle thread of the stream, being the boundary
line at that point between the United S taes and the Dominion of
Canada. Over this bed flows about two-thirds of the volume  of
water constituting the falls and rapids of the St. Marys River,
By reason of thatfac t, and the ownership of the shore, the
companys claim is, that it is the owner of the river and of the
inherent power in the falls and rapids, subjectonly to the
public right of navigation. While not denying thatthis right of
navigation is tle dominating right, yetthe claim is that the
United States in the exercise of the power to regula te commerce,
may not exclude the righ ts of riparian owners to construc tin the
river and upon their own submerged lands such appliances as are
necessary to control and use the current for commercial purposes,
provided only that such structures do not impede or hinder
navigation and that the flow of the stream is not so diminished
as to leave less than every possible requirement of navigation,
present and future. This claim of proprietary right in the bed
of the river and in the flow of the stream over that bed to the
extent that such flow is in excess of the wants of navigation
consti tutes the ground upon which the company asser ts thata
necessary effect of the act of March 3, 1909, and of the
judgement of condemnationin the court below, is ataking from it
of a property right or interes tof greatvalue, for which, under
the Fif th Amendment, compensation must be made.

kA

This  title of the owner of fast land wupon the shore of a

navigable river to the bed of the river, is at best a qualified
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one. It is atitle which inheres in the ownership of the shore
and, unless reserved or excluded by implication, passed with it
as ashadow follows a substance, although  capable of distinct
ownership. It is subordinate to the public right of navigation,
and however helpful in protecting the owner against the acts of
third parties, i.s of no avail agains tthe exercise of the great
and absolute power of Congress over the improvement of navigable
rivers. That power of use and control comes from the power to
regula te commerce between the States and with foreign nations.

It includes navigation and subjects every navigable river to the
control of Congress. All means having some positive relation to
the end in view which are not forbidden by some other provisi.on
of the Constitution, are admissible. If, in the judgment of
Congress, the use of the bottom of the river is proper for the
purpose of placing therein structures in aid of navigation, it is
not thereby taking priva te proper ty for apublic use, for the
owner s title was in its very nature subject to thatuse in the

interest  of public navigation. If its judgment be that
structures placed in the river and upon such submergedland, are
an obstruction or hindrance to the proper use of the river for

purposes of naviga tion, it may require their removal and forbid
the use of the bed of the river by the ownerin any way which in
its judgement is injurious to the dominant right of navigation.
So, also, it may permit the construction and maintenance  of
tunnels under or bridges over the river, and mayrequire the
removal of every such structure placed there with or without its
license, the element of contract outof the way, which it shall
require to be removedor altered as an obstruction to navigation.

In Gibson v. United States, 166 U. S. 269, it is said
p.271:

"All  navigable waters are under the control of the
United States for the purpose of regula ting and
improving navigation, and although the title to the
shore and submerged soil is in the various States and
individual owners under them, it is always subject to
the servitude in respect of navigation created in favor
of the Federal Government by the Constitution."

Thus in Scranton v. Wheeler, supra, the Government
constructed along dyke or pier upon such submerged lands in the
river here involved, for the purpose of aiding its navigation.
This cut the riparian owner off from direct access to deep waer,
and he claimed that his rights had been invaded and his property
taken wi thou t compensa tion. This cour theld thatthe Governmen t
had not "taken" any property which was not primarily subject to
the very use to which it had been put, and, therefore, denied his

cia i.m.

Unless, therefore, the water power rights asserted by the
Chandler-Dunbar Companyre determined to be private property the
court below was not authorized to award compensation for such

rights.
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It is alittle difficult to unders tand the basis for the

claim that in appropriating the upland bordering upon this
stretch  of water, the Government not only takes the land but also
the greatwater power which potentially exists in the river. The

broad claim that the water power of the stream is appurtenant to
the bank owned by it, and not dependent upon ownership of the

soil over which the river flows has been advanced. But whether
this  private right to the use of the flow of the water and flow
of the stream be based upon the qualified ti tie which the company
had to the bed of the river over which it flows or the ownership
of land bordering upon the river, is of no prime importance. In
nei ther event can there be said to arise any ownership of the
river. Ownership of a private stream wholly upon the lands of an
individual is conceivable; bu ttha tthe running water in agrea t

navigable  stream is capable of private  ownership s
inconceivable.

x** 1C

Upon what principle can it be said that in requiring the
removal of the development works which were in the river upon
sufferance, Congress has taken priva te property for public use
wi thou t compensation? In deciding tha ta necessity exis ted for
absolute control of the river at the rapids, Congress  has of
course excluded, until it changes the law, every such
construction as a hindrance to its plans and purposes for the
betterment of navigation. The qualified title to the bed of the

river  affords no ground for any claim of aright to construct. and
maintain  therein any structure which Congress has by the act of
1909 decided in effect to be an obstruction to navigation, and
hindrance to its plans for improvement. That title is absolutely
subordina te to the right of naviga tion and no right of priva te
property would have been invaded if such submerged lands were
occupied by structures in aid of navigation or kept free from
such obs true tions in the interest of navigation. We need not
consider whether the entire flow of the river is necessary for
the purposes of navigation, or whether there is asurplus which
is to be paid for, ifthe Chandler-Dunbar Company is to be
excluded from the commercial use of that surplus. The answer is
found in the fact that Congress has determined that the stream
from the upland taken to the interna tional boundary is necessary
for the purposes of navigation. That determination operates to
exclude from the river forever the strue tures necessary for the
commercial use of the water power. That it does not deprive the
Chandler-Dunbar Company of private property rights follows from
the considerations before stated.

It is at best not clear how the Chandler-Dunbar Company can
be heard to object to the selling of any excess of water power
which  may result from the construction of such controlling or
remedial works as shall be found advisable for the improvement of
navigation, inasmuch as it had no property right in the river
which has been "taken." It has, therefore, no interest whether
the Government permi tthe excess of power to go to waste or made
the means of producing some re turn upon the grea texpendi ture.
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The conclusion therefore is that the court below erred in
awarding $550,000, or any other sum for the value of what is
called "raw water,” that is the present monewalue of the rapids
and falls to the Chandler-Dunbar Companys riparian owners of
the shore and appurtenant submerged land.

Coming now to the award for the upland taken:

Having decided that the Chandler-Dunbar Companyas riparian
owners had no such vested property right in the water power
inherent in th* falls and rapids of the river, and no right to
place in the river the works essential to any practical use of
the flow of the river, the Governmentcannot be justly required
to pay for an element of value which did not inhere in these
parcels as upland. The Government had domi.nion over the water
power of the rapids and falls and cannot be required to pay any
hypothetical  addi tional value to ariparian owner who had no
right to appropria te the current to his own commercial use.
These additional values represent, therefore, no actual loss and
there would be no justice Iin paying for aloss suffered by no one
in fact. "The requirement of the Fif th Amendmentis satisfied
when the owneris paid for what is taken from him. The question
is what has the ownerlost, and not what has the taker gained."

Boston Chamberof Commerce. Boston, 217 U. S. 189, 194, 195.
x4

COLBERG, INC. V. STATE
432 P.2d 3 Cal. 1967!

SULLIVAN, Justice.

These consolidated actions for declara tory relief present
the commoissue whether plaintiff ~ shipyard ownerswill haveany
causes of action for damagesunder the law of eminent domain
arising out of the impairment of their access to the Stockton
Deep Mater Ship Channel as aresult of the construction of two
proposedfixed low level parallel bridges spanninga connecting
navigable waterway to which their properties are riparian.

Thes tae proposesto condruet twin s taionary freeway
bridges across the Upper S tockton Channel between plaintiffs
proper ties and the turning basin. The ver tical clearance  of
these bridges is to be, generally speaking, 45 feet above the
wa ter line.

Colberg alleges that 81 percent of its current business
involves ships standing more than 45 feet above the water line.
Plaintiff Stephens alleges that 35 percent of its current
business involves such ships. The present minimum clearance
betweenplaintiffs  yards and the Pacific Oceanis 135 feet,
established by the Antioch Bridge. Plaintiffs  allege in substance
that af ter the construe tion of the proposed bridges, no vessel
with fixed structure in excess of 45 feet above the water line
will be able to enter their respective shipyards; that there is
no other accessby water to the yards from the SanJoaquin River,



San Francisco Bay and the oceans of the world; and tha t

plaintiffs, their  properties and their business will  sufffer loss
and damages because of the impairment of access resulting from
the cons true tion of the bridges.

The sole question in this case is whether the alleged
impairment of plaintiffs access to the Stockton Deep Water Ship
Channel cons ti tu tes ataking or damaging of priva te property
within the meaning of article I, section 14 of the California
Cons ti tu tion. In order to answer this quesi ton we are led to an
examination of the interest of the state in its  navigable waters;
in the course of this examination we explain the relationship
between the state s power to deal with its navigable waters  and
the extent of its  constitutional duty to make compensation for
damage caused by the exercise of that power.

In order to putthe controversy into  proper  focus, we must
first make some preliminary observations concerning plaintiffs
posi tion and the nature and ex tent of their claim. Firs t, it is
clear that plaintiffs must assert the taking or damaging of a
private right in order to bring themselves wi thf nthe protective
embrace of article I, section 14. Thus, they cannot ground their
claim in the right of navigation, for this is a public right from
the abridgment of which plaintiffs will suffer no damage
different in character from that to be suffered by the general
public.

The State of California holds all of its navigable wa terways

and the lands lying benea th them "as trus tee of apubl ic trus t
for the bene fi tof the people. "

The na ture and ex tent of the trus t under whi.ch the sta te holds

its  navigable waters  has never been defined with  precision, but
it has been stated generally tha t acts of the state wi th regard

to its navigable waters  are within trust purposes  when they are
done “for purpo=es of commerce, navigation, and fisheries for the
benefit of all the people of the state. "

In Boone v. Kingsbury 928! 206 Cal. 148, 273 P. 797, the

state  surveyor-general had refused to issue to plain ti ff spermi ts
to prospect for oil and gas wupon tidal lands covered by navigable
sea waters upon the ground, inter alia, that the granting of such
permi ts would constitute an ac twithout the scope of the trust
because  such prospecting would not be "in aid and furtherance of
commerce and navigation." We rejected that contention, holding
tha tthe rela tionship of gasoline to commerce was mani fes t.
"Gasoline is the power tha tlargely moves the commerce of na tions
over lands and sea; "=" Gasoline i. so closely allied with  state
and national welfare as to make its production a matter of state
and national concern. If it can be said of any indus try thati ts
output is in aid and furtherance of commerce and navigation,

and its  production a public benefi:, the production of

gasoline, by reason of the motive elements that inhere in it and
its  universal use and adaptabili ty to varied uses and the

convenient  and portable form in whic.: it. may be confined, would
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enti tie it to ahigh classifica tion in the scale of useful,

natural products. It is amover of commerce and fills the office
of  a public benefit.

Finally, in the case of Gray v. Reclama tion Dis tric tNo.
1500, supra, 174 Cal. 622, 163 P. 1024, plaintiffs sought to
enjoin  the operations of defendant district, which was engaged in
ef forts to reclaim land and preven tflooding, wi th inci den tal
benefits to navigation, near the confluence of the Sacramento and
Feather Rivers. We there rejected plaintiffs contention that
the state had no power to deal with its navigable waters  unless
its dominant purpose was to improve navigation. "The supreme

control of the state over its navigable waters was early declared
in Eldridge v. Cowell, 4Cal. 80, approved in United States v.
ilission  Rock Co., 189 U.S. 391, 23 S.Ct. 606, 47 L.Ed. 865. This
right of control embraces within it not alone the power to

destroy  the navigability of certain waters for the benefit of
others, but extends in the case of streams to the power to
regula te and control the navigablLe or nonnavigable tributaries,
as in the debris cases, to the erection of structures along or
across the stream, to deepening or changing the channel, to
diver ting or arres ting tribu taries; in shor t, to do anything
subserving the great purpose, ** *" Emphasis added.!

We deem it too clear to warrant the ci ta tion of  further
authority that the state, as trustee for the benefit of the
people, has power to dealL with its navigable waters in any manner
consistent with the improvement of commercial intercourse,
whether  navigational or otherwise. It is equally clear, however,
that the question of governmental power is quite different from
tha tof  compensation for damage caused by the exercise of such
power. It is to the Latter question that we now turn.

We have referred above to the paramount supervisory power of
the federal government over navigable wa ters. This  power, though
superior to tha tof the state, is not grounded in  ownership of
the navigable waterways upon which it operates, but rather
derives from  the commerce clause of the United Sta tes
Cons ti tu tion, and it has been stated tha ti tmay properly be
exercised only in order to aid navigation.

The Fi fth Amendmen tto the Uni ted States Cons ti tuti on is of

course applicable to the exercise of the federalL navigational
power  within its  proper  scope, just as article I, section 15 of
the sta te  Cons ti tution is applicable to the exercise of state
power over navigable waters, but in many cases compensation for
"damage" caused by exercise of the federal power is denied
because the rights and values  affected are deemed to be burdened
with  the so called federal "navigation servitude." Among the
rights so burdened is that of the access from riparian land to
the af fee ted navigable wa terway. The limi ts of the servi tude ar
reached, however, and jus tcompensa tion mustbe paid in spi te of
the fac ttha tthe power has been exercised wi thin its scope, when
permanent physical encroachment upon or invasion of land riparian

to the navigable waterway butabove the ordinary  high-wa ter mark
results.
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As we have shown above, the power of the State of California
to deal with i.ts navigable waters, though subject to the superior
federal. power, is considerably wider in scope than that paramount
power. The state, as owner of its navigable waterways subjec tto

a trust for the benefit of the people, may act relative to those
waterways in any manner consistent with  the improvement of
commercial traffic and intercourse. We are of the further view
that the law of California burdens property  riparian or littoral

to navigable waters with aservi tude commensurae with the power
of the state over such navigable waters, and that"when the act

[of the statej is done, if it does not embracethe actual taking
of property, but results merely in some injurious effect upon the
property, the property owner must, for the sake of the general

welfare, yield uncompensated obedience." Gray v. Reclamation

District No. 1500, supra, 174 Cal. 622, 636, 163 P. 1024, 1030.!
We have arrived at this conclusion after an examination of

cases from other jurisdictions. It appears that in some s tates

the servitude operates only when the state acts upon i.ts
navigable waters for the purpose of improving naviga tion, and
that private rights "damaged" by acts not in aid of navigation

are therefore compensable. 0 ther jurisdictions hold as we do in
the ins tant case, thatthe state sservi tude operates upon
certain priva te rights, including those of access, whenever the
state deals with its navigable waters in amanner consistent wi th
the public trus tunder which they are held. We are of the
opinion that this view is supported not only by the present law
of california, but also by considerations  of sound public policy.

It is clear that the conclusions above expressed dispose of
plaintiffs contention that their right of access to the
navigable waters fronting on their respective properties must, in
order to be of utility, include the right to navigate freely to
the sea. Whaever the scope and character of their right to
have access to those navigable waters, we hold that such right

is burdened with a servitude in favor of the state which comes
into operation when the state properly exercises its power to
control, regula te, and utilize such waters,

Finally, = we emphasize that the state servi tude upon lands
riparian or li ttoral to navigable waters, like the federal
servi tude burdening such lands, does notextend to cases where in
the proper exercise of state power results in actual physical
Invasion of or encroachment upon fast lands.

We hold that plaintiffs right of access from their
respec tive riparian  proper ties to the waters of the channel,
whatever its scope as against private parties, is burdened with

servi tude in favor of the state and that, since there is here no
direct physical invasion of, or encroachment upon, said

properties by the state, plaintiffs are not entitled to
compensation for the abridgment or diminution, if any, of suck
right of access as aresult of the lawful exercise of tke state s
power to regulate, control and deal with its navigable waters.
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Section 6. THE TAKING ISSUE

The Fif th Amendment of the Uni ted States Constitution
provides that private property “"shall [not] be taken for public
use without just compensation." When there has been a physical
invasion of aperson sproperty by agovernment, It Is generally
i ncontrover tible thatthere hasbeen ataking of property
requiring compensation. However, when the value or utility of
land has been impaired or limited through agovernment s exercise
of the police power, has the property been "taken" ? This has
been one of the most complicated and pervasive questions in land
use and environmental law.

One of the leading cases on the taking issue is Pennsylvania
Coal Co. v. Nahon, 260 U.S. 393 922!, In which Justice  Holmes
stated: "The general rule at least is, that while property may
be regulated to acertain extent, if regulation goes too far, it
will  be recognized as ataking." Id. at 413. The cour tfound in
that case that the public interest was not sufficient to justify
the extensive impairment  of property  ri.ghts:

Government hardly could go on if to some extent
values incident to property could not be
diminished without paying for every such change in
the general law. As long recognized, some values
are enjoyed under an implied limitation and must
yield to the police power. But obviously the
implied limi ta tion must have Its Ilimi ts... One
fact for consideration in determining such limits
is the extent of the diminution of value. When
It reaches a certain magnitude, in most if not all
cases there must be an exercise of eminent domain
and compensation to sustain the act Id. at 413.
Emphasis added!.

The influence of the Holmes opinion is indisputable, but the
dissent in the case written by Justice Brandeis is quoted nearly
as frequently In taking i tigation. Brandeis would have decided

the question of legitimate police power versus compensable taking
on whether the exercise of police power prevented a public harm
or provided a public benefit. When the government exercises the
police power to create benefits for aneighborhood, there must be
a'reciproci ty of advantage." "[W]here the police power is
exercised, not to confer benefits upon property  owners, but to
protect the public from detriment and danger, there is .. no
room for considering reciproci ty of advantage."

Pennsylvania  Coal did not, however, settle the confusion
about regula tory taking or state an exclusive test for taking.
In Goldbla tt v. Town of Hempgead, 369 U .S 590 1962!, the
Supreme Court sta ted: "There Is no set formula to determine
where regulation ends and taking begins."
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State  courts have applied a variety of tests since no single
rationale exists  for determining a taking. In Maine v. Johnson,

265 A.2D 711 Ne. 1970!, the Naine Supreme Court applied a
diminu tion of value testto find thatthe denial of apermi t

denial under the Wetlands Act constituted a taking. In azoning
case, however, the same court affirmed the police power to set
standards for development where "the use is actually and
substantially an injury or impairment of the public interest,”
In Re Spring Valley Development, 300 A.2d 736, 748 He. 1973L
In Turnpike Realty v. Town of Dedham, 284 N.E.2d 891 Mass.
1972!, the,'lassachusetts Supreme Judicial Court based the taking
test on the distinction between crea ting public benefit and
prevention of public harm. The denial of apermit to Aill a New
Hampshire saltmarsh was held to be avalid regulation because it
would preven tfu ture harm to the public, Sibson v. State, 336
A2d 239 N.H. 19751

Just v. Narinette County, 201 N.w.2d 761 Wis. 1972!, was
the firs tto apply the "natural use" rule in calcula ting
diminution of value for purposes of determining whether a taking

had occurred. The court relied heavily on the fact that the
regulation was intended to prevent a public harm rather than
provide a benefit. The court also stated:

The Justa argue their property has been severely
depreciated in value. But this depreciation of value
is not based on the wuse of the Iland in its natural
state buton whatthe land would be wor th if it could
be filed and used for the location of a dwelling.
While loss of value is to be considered in determining
whether ares tric tion is acons truc tive taking, value
based on changing the character of the land at the
expense of harm to public rights is not an essential
factor  or controlling ~

One commentator on the Just decision argued that "[ijn addition
to modifying the concept of taking, the court redefines

property.” Large, This Land is Whose Land? Changing Concepts of
Land as Property, 1973 Wis. LE Rev. 1039, 1078, The U.S. Supreme
Court held in Goldblatt, supra, that an owner is not entitled to

the "highest and best" wuse of his land if it causes a public
harm. The Court did not, however, Ilimit value to "natural use
and stated tha treasonable inves tment-backed expec tations have
traditionally been a criterion in estimating the diminution of
value of the owner s property.

The following cases set out the Florida  Supreme Court stest
for regulatory taking and the procedures for asserting aclaim
that property has been unconstitutionally taken.



GRAHAN. ESTUARYROPERTIES|NC.
399 So.2d 1374 Fla. 1981!

NcDONALD, Justice.

This case is before the Court for review of adistrict court
decision  reported at 381 So.2d 1126 Fla. 1stDCA 1979 We
affirm in part and reverse in part.

Estuary Properties, Inc., owns almost 6,500 acres of land in
Lee County on the southwest coast of Florida near Fort ‘ayers.
The si te includes substantial wetlands along Fstero, San Carlos,
Hurricane, and Hell-Peckish  Bays and is a sensitive ecological
environment. Tidal waters flush daily through about 2,800 acres
of predominantly red mangroves on the edge of the bays. Some220
days ayear these tidal waters move through the red mangroves
into the predominantly black mangrove forest which covers
approximately 1,800 acres that Estuary wants to dredge or Aill.
The remaining 1,800 acres begin at the salina and range from two
to five feet above mean sea level. Only 526 acres of the total
area have been identified as dry enough to be classified as
nonwe tlands.

On June 18, 1975, Estuary applied to the board of county
commissioners of Lee County for approval of adevelopment of
regional impact DRI!' pursuant to section 380.06, Florida
S tatutes Supp.19741.1/ Estuary s plan provided for no
construe tion on the 2,800 acres of red mangroves butcon templa ted
destroying the 1,800 acres of predominantly black mangroves. In
their place a7.5 mile "interceptor waterway" would be
construe ted, and the fill from the waterway and from twenty-
seven lakes to be dredged! would be used to raise the elevation
of the remaining land for construction. Estuary contended that
the waterway and the lakes would replace the functions of the
black mangroves in the ecosystem. Estuary splan called for the
eventual construction of 26,500 dwelling units with an estimated
eventual population of 73,500, eleven commercial centers, four
marinas, five boat basins, three golf courses, and twenty-eight
acres of  tennis facilities.

The development proposal was submitted to the Southwes t
Florida Regional Planning Council SWFRPC!which prepared a
report pursuant to section 380.06 8!. Based on this report
SWFRPecommendedhat the board of county commissioners deny
the applica tion.

After public hearings, the board adopted the SWFRPihdings
and recommendationsand concluded, inter alia, that the proposed

1. ! TheFlorida EnvironmentalLandand WaterManageme#mict
of 1972, ch. 380, Fla. Sta. 973 5 Supp. 1974!, has been
amendedsubsequent to Estuary s application for apermit, but the
changes do not affect the issues here.

171



development would cause the degradation of the waters of Estero
and San Carlos Bays. This degradation would adversely  affect
both the commercial fishing and shellfishing industries, as well
as the sport fishing indus try, resul ting in an adverse economic
impac ton Lee County and the region. The board denied both the
increase in zoning densi ty and the applica tion for development
approval. The commissioners listed twelve  conditions which  would
have to be met before they would approve a development order.

The first condition was that Etuary submit an amended DRI
applica tion for development approval for amaximum density of two
units  per acre. Such density would allow Estuary to construct
12,968 residential units as well as commercial facilities. Other
conditions included elimina ting the destruction of such large
acreages of mangroves2/ and giving considera tion to asys tern of
collector swales to deliver the drainage overflow over the
marshland borders of the development in amanner that would not
viola te applicable state water quali ty standards for the
receiving bodies of water.3/

Estuary appealed this order to the Florida Land and Water
Adjudicatory  Commission pursuant to section 380.07, Florida
Stautes 973! .Af ter afive-day hearing de novo requested by
the developer, the hearing officer found that destruction of the
black mangroves would have an adverse impact on the environment
and natural resources of the region. He concluded tha tthe
interceptor waterway would not adequately replace the functions
of the mangroves and that removing them would greatly increase
the risk of pollution to the surrounding bays, thus adversely

affecting the area seconomy. The hearing officer found tha't
requiring the landowner to refrain from degrading state-owned
waters was a reasonable restriction on this land required by
chapter  380; consequently, he recommended denial of the appeal.
The Land and Water Adjudicatory Commission adopted his
recommendation and entered afinal order denying the appeal.
Estuary sought  judical review in the First District Court  of
Appeal. Thatcour tgranted relief and remanded the case to the
adjudicatory commissi,on  with instructions to enter an order

granting Estuary permission to develop its property, including
the mangrove acreage, unless Lee County commenced condemna tion

2. | Under the board s suggested rezoning, Estuary would be
allowed 2units per acre to be built on an upland site, leaving
the submerged mangrove forests undeveloped.

3. 3! Additional conditions were aimed at allevia ting the
serious impact of a development of this size on local water
supplies, schools, roads, sewage treatment facili ties, and other
government services.



proceedings on the mangrove acreage lying below the salina. The
adjudicatory  commission and Lee County have sought review by
this court.
The decision of the district court is divided into  two
poin ts. Simply stated they are:

l. Denial of Fstuary s application for development
approval  violates the provisions of chapter
380, Florida Statutes 973 and Supp.1974!.

Il Denialof Fstuary sapplicati on consti tutesa
taking of private  property for public use without
compensati on in viola ti on of the United Statea and

Florida Cons ti tu tions.
The district court found that chapter 380 requires a
balancing  of the interests of the state in protecting the health,

safety, and welfare of the public against the constitutionally
protected private property interests of the landowner. In this
respect we agree with the district court. Although the act does

not expressly mandate balancing, such legislative intent  is clear
from the stated purpose of the actand the fac tors enumerated in
section  380.06 8,4/ which the regional planning agency must
consider in making aDRI recommendation. The act specifically
sta tes tha tpriva te proper ty righ ts are to be preserved. Sec tion
380.021, Fla. Stat. 973l Therefore, the only way to logically

and feasibly apply the act is by balancing the often conflicting
interes ts according to the considera tions lis ted in sec tion

380.06 8I.

4. | a! The development will have afavorable or unfavorable
impac ton the environment and natural resources of the region;

b! The development vill have a favorable or unfavorable
impact on the economy of the region;

¢! The development will efficiently use or unduly burden
water, sewer, solid waste disposal, or other necessary public
facil ities;

d!' The development will efficiently use or unduly burden
public transpor  ta tion  facili ties;

e! The development will favorably or adversely affect the
ability of people to find adequate housing reasonably accessible
to their places of employment; and

fl. The development complies or does not comply with such
other  criteria for  determining regional impact as the regional
planning agency shall deem appropriate.
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The district  court found that the adjudicatory commission
had not balancedthe considerations in section 380.06 8! noting
that the commission found favorably on four of the considerations
and unfavorably on only two. According to the distric tcour t,
the adjudicatory commission ruled against the development only
because the commission found an adverse environmental impact
would result and because the proposed development devia ted from
the policies of the planning agency.

There is no evidence, however, thatthe commission did not
balance the factors. Balancing in an adjudicatory processdoes
not always meanthat four favorable considerations outweigh two
unfavorable considerations. Thelegisla ture did not place
specific  values on each consideration lis ted in section _
380.06 8! Thus, it wouldhavebeenpermissiblefor the hearing
off icer to determine that the adverse environmetal impad and
deviation from the policies of the planningcouncil ouweighed
the other more favorable findings.

In  Askew. CrossKeyWeerways, 372 S0.2d913 Fla. 1978!,
we stated that "tfjlexibility by an administrative agencyto
administer alegisla tively articula ted policy is essential to
mee the complexities of our modernsociety." Id. at 924.
Section 380.06 8! sets out guidelines for implementingthe
policies of the act. The guidelines maypermit discretion on the
part of the agency whenbalancing applicable considera tions.

The thrus t of the dis tric tcourt s holding that denial of
the DRI permit was improper is that the planning council and
hearing officer applied an incorrect burdenof proof. The court
f ound that "the position of the PLanning Council is thata

rivate landownerhas no private right to use his property unless
e can prove thatsuch will not impair apublic benefit." 381

S0.2d 1136. In determining that this position placed an
uncongti tutional burden of proof on the landowner, the court

relied on Zabelv. Pinellas CountyWaterand'.NavigationControl
Authority, 171 So.2d 376 Fla. 1965

In Zabel this Court held thatthe statute in question would
be unconstitutional as applied if it required the appellants to
prove the proposedlandfill would not maerially andadversely
affec tany of the eight specified public interes ts. Zabel is of
limited value in the instant case because the fac ts differ
significantly. In Zabel the property in question had been
transferred from the s tate to the Landownerdy a conveyance
which carried with it asta tutory right to buLkheadand fill  the

proper ty purchased. The state s subsequent denial of the fill
permit amountedto the state sreneging on its agreement. This
court found that the rights to dredge, fill, and bulkhead the

land were the apellants only present rights attributable to
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ownership of the submergedland itself." Id" at 381. Denying
those rights would have deprived the owners of the only
beneficial use of their property. To then place the burden of
proof on the owners to show that the dredging and filing  would
have no adverse impact on public interest would have been
unconsti tutional.  WhenEstuary bough the property in question
in this case, however, it did so with no reason to believe that
the conveyance carried with it aguarantee from the state that
dredging and filling  the property would be permitted.

There is also a significant difference  between the initial
findings in Zabel and the ini tial findings of the planning
council in this case. In Zabel the Court did not find that any
material, adverse effeeton the public interes thad been
demonstrated. 171 So.2d at 379. In the instant case there is no
guestion but that the proposed development wuld have an adverse
environmental impact. The issue in the present case, then, is
not whether an adverse impact exists, but whether the curative
measures are adequate. Zabel stands for the proposi tion thatthe
burden is on the state to showthatan adverse impact will resul t
i.f apermitis granted. Here the state clearly me tha tburden.
The burden of proof then shif ted to Estuary to prove thatthe
curative measures are adequate. Once there is sufficient evidence
of an adverse impact, it is neither unconstitutional nor
unreasonable to require the developer to prove that the proposed
curative measures will be adequate.

In holding thatthe s tae has the ini tial burdenof showing
that a proposedDRIwill havean adverseimpactin light of
section 380.06 8!, we do not ignore or alter the established rule
of administrative law that one seeking relief carries the burden
of proof. Wesimply reaffrm the rule that exercise of the
state s police power must relate to the health, safety, and
welfare of the public and maynot be arbitrarily  and capriciously
applied. If the state denieda permit without showingthe
existence of an adverse or unfavorable impact, there would be no
showingthat the regulation protected the health, safety, or
welfare of the public; without such a showing the denial would be
arbitrary and capricious.
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The second point upon which the district court based its
decision was thatdenial of the permitcons ti tuted ataking of
Estuary sproperty for apublic purpose without compensation, in
viola tion of the Flor ida and Uni ted States Consti tu tions.

Section 120.68 2! c!, Florida Statutes 977!, calls for
the remandof acase to the agency if the reviewing court finds
that the agency s exercise of discretion violated a
consti tutional or statutory provision. Wedisagree with the
district court s conclusi.on thatthe facts as found by the agency
cons ti tuted ataking and therefore viola ted the consti tution or
sec tion 380.08, Florida Statu tes.

There is no settled formula for determining when the valid
exercise  of police power stops and an impermissible encroachment
on priva te proper ty rights begins. Wheher aregula tion is a
valid exercise of the police power or ataking dependson the
circumstances of each case. Some of the factors which have been
considered are:

l. Whether there is aphysical invasion of the
property.

The degree to which there is a diminution in

in value of the proper ty. Or stated another way,
whether the regulation precludes all economically
reasonable use of the property.

3. Whether the regulation confers a public benefit or
prevents a public harm.

4. Whether the regulation promotes the health,
safety,  welfare, or morals of the public.

5. Whether the regula tion is arbi trarily and
capriciously applied.

6. The extent to which the regulation cur tails
inves tment-backed expec ta tions.

If the regulation does not promote the health, safety,
welfare, or morals of the public, it is not avalid exercise  of
the police power. Iikewise, if the regulation is arbitrarily and
capriciously applied it is an invalid exercise of the police
power. If the regulation creates a public benefit it is more
likely an exercise of eminent domain, whereas if a p~blic harmis
prevented it is more Likely an exerci se of the police powr. It
would seem, therefore, that if the regulation preventing the
destruction of the mangroveforest was necessary to avoid
unreasonable pollution of the waters thereby causing attendant
harm to the public, the exercise of police power would be
reasonable. On the other hand, if the retention of the forest
simply created apubLic benefit by providing asource of
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recrea tional fishing for the pubLic, the regula tion might be a

taking.

Protection of environmentally sensitive areas and pollution
prevention are legitimate  concerns within the police power. In
the instant case, the adjudicatory commission found that the
proposed development would cause pollution in the surrounding
bays. Such pollution  would affect the economy of l.ee County.
Therefore, the regulation at issue here promotes the welfare of

the public, prevents apublic harm, and has not been arbitrarily
applied.

It may be, however, that aregulation complies  wi th
standards required for the polLice power buts till resul ts in a
taking. This occurred in Pennsylvania Coal Co., upon which
Estuary and the district court relied. In Pennsylvania Coal Co.
the court considered a Pennsylvania statute, passed to protect
the public safety, which prohibited subsurface mining of coal if
such mining would cause subsidence of the surface. The Court
held that enforcement of the statute  amounted to a taking which
required  compensation. In holding that the mining prohibition
was uncons ti tu tional as applied, the Cour t emphasized tha t the
statute rendered the coal company s rights to subsurface  minerals
virtually worthless. 260 U.S, at 414, 43 S.Ct. at 159.

The dis tric tcour tapparently determined that prohibi ting
the destruction of the mangroves rendered Estuary s property
"vir tually  wor thless." In suppor tof this determina tion, the
court relied on three cases: Zabel v. Pinellas Connty Water and
Yav~iation Control Authority, 171 So.2d 376 Fla. 1965!; Alford
v. Finch, 155 So0.2d 790 Fla. 1963!; and Askewv. Gables-By-The-
Sea, Inc., 333 So0.2d 56 Fla.1ls tDCA 1976!, cert. denied, 345
So.2d 420 Fla. 1977!. Zabel has already been distinguished  from
the case at bar and Gables-By-The-Sea, Inc., can be distinguished
on similar  grounds. In both cases the landowners had bought
submerged bottom lands from the state. In both cases denying the
right to fill the land deprived the landowners of all reasonable
use of their property. In both cases all of the owners lands
were submerged and were totally useless without the right to fill
them.

The property owned by Estuary, on the other hand, is not
entirely submerged although part of it is covered part of the
time by tidal flows. Fur thermore, Estuary did notpurchase its
property  from the state. Estuary purchased the property in
qguestion  from a private individual with  full  knowledge that part
of it was totally unsuitable for development.

Estuary argues thatwi. thou tthe in tercep tor waterway it can

make no beneficial use of its property. This argument is
supported mainly by the self-serving testimony of the president
of Estuary, who sta ted tha the did not "believe that we can
economically survive" by building approximately one-half  the
number of units orginally  proposed and giving up the interceptor
waterway. Estuary offered no independent evidence to support
this contention.

Simply because the interceptor waterway would increase @ the
value of the property does not mean that disallowing it
constitutes a taking. Nor is ataking established merely because

Estuary may be allowed to build adevelopment only half the size
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of its orginal proposal. Weagree with the Wisconsirtsupxeme
Court s observations in 3ust v. Narinette County,56 Wis.2d 7,
201 N.W.2d 761 972!, where that court pointed out the
involvement of exceptional circums tances because of the
interrelationship of the wetlands, swamps,and natural

environment to the puri ty of the water and natural resources such
as fishing. The court also noted the close proximity of the land
in question to navigable waters which the state holds in trus t
for the public. Similar factors are present in the caseat bar.
Weagree with the Wisconsin court that "[aln owner of land has no
absolute and unlimi ted right to change the essential natural
character of his land so as to use it for apurpose for which it
wasunsuited in its natural stae and which injures the rights of
others." 56 Wis.2d at 17, 201 M.W.2d at 768.

Wedo not hold thatany time the state requires a proposed
development to be reduced by half it maydo so without
compens#on to the owner. Wedo hold that, under the facts as
found by the commission, the instant reduction is avalid exercise
of the police power. As we have already pointed out, there was
ample evidence for the commission to find that destruction of the
mangroves and creation of the watexway would result in an adverse
impact on the surrounding area. The ownernf private property is
not entitted to the highest and best use of his property if that
use will create a public harm.

As pxeviously stated, the line between the prevention of a
public harm and the creation of apublic benefit is not of ten
clear. It is anecessary result that the public benefits
whenever harmis prevented. However,it doesnot necessarily
foil ow that. the public is safe from harm when abenefiti s
created. In this case, the permitwas denied because of the
determination that the proposed development shouldpollute the
surrounding bays, i.e., cause apublic harm. It is txue that the
public benefits in that the bays will remain clean, but that is a
benefit in the form of maintaining the status quo. Estuary is
not being required to chang its development plan so that public
waterways will be improved. That would be the cxeation of a
public benefit beyondthe scopeof the state s police power.

The district  court also relied on Alford v. Finch, 155 So.2d
790 Fla. 1963!. In Alford the state attempted to incorporate
the landowners proper ty into agame preserve without
compensation to or consent of the owners. As in Zabel and
Gables-By-The-Sealnc., the basis for finding that a taking
occurred was thatthe state action rendered the property
virtually  valueless. For the reasons stated above, that
determination is not present in this case.

Underlying all of the cases involving the police power to
regulate private property is the reasonableness of the
regulation. In Alford, for example, the plaintiff sland was
required to be a game preserve while the lands of adjacent
property owners wexe not. This requirement implicitly supports
the unreasonableness of the regulation in that case. The
landowners in Alford did not seek to alter their land so as to
adversely affect their neighbors. They simply wanted to hunt on
their land in the samemanneras their neighbors. In those
circumstances it was unreasonable to . ubjectthose landowners to
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such atotal restriction on the wuse of their property. In
dis tinguishing  Alford from the instant case, we again stress the
magnitude of Estuary s proposed development and the sensitive
nature of the surrounding lands and water to be affected by it
In  this situation it is not unreasonable to place some
res tric tions on the owner suse of the proper ty.

Another factor which may be considered in determining the

reasonableness of an exercise of the police power involves the
investment  backed expectation of the use of the property. In
Zabel and Cables-By-The-Sea, Inc., the property owners
investment  was backed by the expectation that they would be
permi tted to Afill the lands in ques tion. This expec tation was
fur ther suppor ted in Zabel by as tatutory righ tto fill  which
existed when the property was purchased. Estuary, on the other

hand, had only its own subjective expectation that the land could
be developed in the manner it now proposes. Kstuary di.ligently
and at considerable expense prepared development plans in an
attempt to assure that its development would not adversely affect
the environment. It recogni zed thati tshould not materially
alter the property in away that would have serious adverse
impact on the surrounding area. The fact finder concluded that
Estuary splans do not accompli,sh this goal, and thatthe
development would in fact be detrimental to the surrounding area.
This case is remanded to the district court of appeal with
instructions to remand it to the Florida Land and Water
Adjudicatory  Commission with instructions to that commission to
comply with secti on 380.08!, Florida S tatutes 973!, as set

forth in this  opinion.

It is so ordered.

KEY HAVEN ASSOCIATED ENTERPRISES, INC.
V.
BOARD OF TRUSTEES OF INTERNAL I JPROVEMENT TRUST FUND
427 So.2d 153 FLA. 1982!

OVERTON, 5'ustice.
This is ape ti tion to review the decision of the First

District  Court of Appeal in Key Haven Associated Enterprises v.
Board of Trustees, 400 So,2d 66 Fla. 1st DCA1981!. The

dis tric t cour theld tha tan ac tion for inver se condema ti.on, based
on the denial of adredge-and fill permit by the Department of
Environmental Regulation DER!, may notbe taken in a circui t
court until all remedies provided in chapter 120, Florida

Statutes 975!, including an appeal to the appropria te dis tric t

cour tof appeal, have been exhaus ted. The dis tric tcour t, in
this holding, expressly construed article X, section 6, Florida

Constitution. We have jurisdiction. Art. 'V, [/l 3b!!, Fia.
Const. Weapprove in part and disapprove in part the decision of
the district court and hold that, under the facts of this case,

Key Haven was required to exhaust all executive  branch
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administrative  remedies before insti tuting the circuit court
action, but, under the specif ic circumstancesin this case, would
not have been required to seek direct review of the final

executive branch action in the district court ot appeal.
Resolution of the issue in this case requires us to determine the
appropriate forum in which to raise constitutional  questions
arising from administrative action or implementationof statutory
provisions.

The present dispute evolves from the conflict between the
implemertation of legislation which has as its purpose the
protection of our natural resources and the right to the
beneficial use of private property. The facts as summarizedare
undisputed. Betweenl964and 1968, petitioner KeyHaven,a land
developer, purchased 185 acres of submergedshallow flatlands
located in the Florida Keysfrom the governorandcabinet sitting
as the Trustees of the Internal Improvementund IIF!, paying
three hundreddollars per acre for the land. In 1972, four years
after the last land purchase, KeyHavenapplied to the state,
pursuantto the regulatory statutes, for apermitto dredge
679,000cubic yards of limestone from a portion of its submerged
lands and to use this material to fill the remaining land to
create canal-front lots. In 1976, DERnotified Key Havenof its
intention to deny the application for the dredgeand-fill permit.

Key Haven sought and received aformal hearing under section
120.57 !, Florida Statutes 975!, in whichit arguedthat the
permit should be granted because the dredge-and-fill  proposal
conformed to the standards for preserving natural resources and
water quality setoutin chapters 253 and 403, Florida_ S tautes
975!, TheDepartmenf AdministrativeHearing®fficer found,
however, that Key Havens proposed project would obli terate all
aquatic life in the area so that the project did not meet the
requirements of chapters 253 and 403. The hearing officer also
found that, becausethe IIF trustees had not promiseda permit to
or misled KeyHavenin any way, the state wasnot estoppedfrom
denying the permit even though the IIF trustees sold the
submergedland to Key Havenwith implied knowledge that the
purchaser desired to improve the submergedland for beneficial
use. DERIissued afinal order denying the dredge-and-fill
permi t.

At this state of the proceedings, Key Haven decided not seek
review oi DERs order by appealing to the IIF trustees pursuant
to section 253.76, Florida Statutes 975!, and bv thereaf tr
appealing to the district court of appeal pursuant to section
120.68, Florida Stautes 975! .Ins tead, Key Havenfiled suit
in the circuit court, alleging that the denia?/ of the dredge-and-
fill  permit, although proper under the requirementsof chapters
253 and 403, constituted ataking of its property by inverse
condemnation because the action totallv deni dit the use of its
proper ty for any beneficial purpose and because the IIF trustees
sold the submergedands to KeyHavens predecessorknowingof
the intent to dredge and fill theland. Key Havenasserted that
it wasentitled to just compensatiorunderarticle X, section 6,
Florida Cons ti tu ti.on.

DERfiled a motion to dismiss, alleging that the circui t
court lacked subject matte" jurisdict on in the case. The trial

180



court granted the motion to dismiss based on Coul ter v. Davin,
373 So0.2d 423 Fla. 2d DCA1979!, and Kasser v. Dade County, 344
So.2d 928 Fla. 3d DCA 1977!. The trial court found that Kev
Haven was essentially alleging that the "agency action

cons ti tuted an uncons ti tu tional taking of .land,” and de termined
that Key Haven was in the same posture as the petitioners in
Coulter in that "both actions were attempts to collaterally

attack  the par ticular agency s denial of apermi t." The trial
judge relied on the holding in  Coulter that "those constitutional
issues which could have been raised by the party in apeti tion to
the district court of appeal for review of the agency action are
foreclosed and may not be subsequently asserted in asui tfor
relief brought in circuit court, 373 So0.2d at 525, in dismissing
the sui tfor inverse condemnation, finding tha t "the plain tif f
has notexhaus ted his admini strative remedies." The trial judge
also found tha t"Key Haven sasser tions of satisfac tion with the
denial of the permi tare inconsis tent with its posi tion tha tthe

same action  constitutes and unconstitutional taking of property,”
citing Kasser v. Dade County.

Key Haven appealed to the First District Court of Appeal,
which affirmed the trial court s order.

We agree in part and disagree in part. We agree that,
before Key Haven could wuse the permit denial as abasis for an
inverse condemnation claim, it was required to pursue asec tion
253.76 appeal to the IIF trustees. IThis section was repealed in

1984.] Wedisagree with the district court s conclusion that,

upon an adverse ruling by the trustees, Key Haven sonly option

would be to exhaust the administrative process delineated in

chapter 120 by seeking judicial review of the agency action in a

district court of appeal under the provisions of section  120.68.
We hold that, once an applicant has appealed the denial of a

permit through  all  review  procedures available in the executive

branch, the applicant may choose either to contest the validity

of the agency action by petitioning for review in adistrict

court, or, by accepti.ng the agency action as completely correc t,

to seek acircui t cour tde termina tion of whe ther tha tcorzec t

agency action constituted a total taking of aperson s property

wi thou tj ustcompensa tion. We disagree, however, wi th Key

Haven s contention thata party aggrieved by agency action is not

in any way restricted in choosing ajudicial forum in which to

raise cons ti tu tional claims.

Cons ti tu tional Challenges to Adminis tra tive  Ac tion

Three types of -constitutional challenges may be raised in
the context of the administrative decision making process of an
execu tive agency. An affected party may seek to challenge: !
the facial consti tutionali ty of as tatute authorizing an agency

action; ! the facial constitutionality of an agency rule

adop ted to implemen ta consti tutional provi sion or as tatute, or
' the unconstitutionality of the agency saction in

implementing acons ti tu tional staI Jtu te or rule.
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Consti tutional Applica tion of aStatute or Agency Rule

The final category of consti tutional challenge is the claim
that an agency has applied a facially constitutional statute  or
rule in such away that the aggrieved party scons ti tutona |
rights have been viola ted. This type of challenge should involve
the assertion that an agency simplementing acti. on was improper
because, for example, the agency denied the party the rights to

due process or equal protection. A suit in the circui t court
requesting that court to declare an agency s action improper
because of such a constitutional deficiency in the administrative
process should not be allowed. As well articula ted by Judge
Smith in the ins tan tcase, adminis tra tive remedies must be

exhausted to assure that the responsible agency "has had a full
oppor tuni ty to reach asensi tive, mature, and considered decision
upon acompl te record appropriate to the issue." Key Haven, 400
So. 2d at69. We also agree wi th the ins tant dis tric tcourt
decision that, sitting in theit review capaci ty, the dis tric t
courts provide aproper forum to resolve this type of

cons ti. tu tional challenge  because those cour ts have the power to
declare the agency action improper and to require any
modifications in the administrative decision-making  process
necessary to render the final agency order constitutional. A
party may, however, seek circuit court relief for injuries

arising from an agency decision which the par ty accep ts as
intrinsically correct, as illustra ted in this case.

Key Haven s Claim

In the instant case, Key Haven did not allege in the circuit
cour ttha tany statute relied upon by DFRin denying its dredge-

and-fill permit was facially unconstitutional, nor did Key Haven
assert that the agency action was improper because of a
constitutional vi olation inherent in the agency s decision-making
process. Rather, Key Haven asserted in its  circuit court

complaint that, although DER' action in denying the permit was
proper and taken in accordance with the requirements of a
constitutionally valid statute, the denial neverth less resulted
in an unconsti tutional taking of ey Haven s priva te proper ty
without just  compensation. We note that the statutes in  this
instance, chapters 253 and 403, allow such ataking to occur.

We hold tha tKey Haven could not pursue the inverse
condemnation  action in circuit court wi thou t first having taken
an appeal of the permit denial to the IIF trus tees, consis ting of
the governor and cabinet, as provided in section 253.76. The
district court  correctly observed that the trustees could have
offered  Key Haven several possible remedies as a.esult of the
appeal. The trustees could have found the permit denial improper
or found abasis for allowing less extensive  development of the
land. We no not agree, however, witi the district court s
holding that, had Key Haven appealed to the trustees  without
success, the claim that the agency action amounted to a taking of
its property could ‘'be presented only othe distric tcourt on
direct review of agency action.
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A petition to the district court for review of agency action
is necessarily taken when an aggrieved par ty wishes to asser t
that the agency action was improper. The district court
considered Key Haven s assertion that its property had been taken
wi.thout just compensation to be, in essence, a collateral a ttack
on the propriety of the permit denial. The district court
stated: "The cons ti.tutional question is not independant of the
agency s action on the merits, but is inseparable from it, and

the constitutional question is necessarily phrased, ingeniously
or ingenuously, as avaria tion of the affec ted party s original
position  on the nonconstitutional question." Key Haven, 400
So. 2d at 71. The dis tric tcour tobserved tha tthe claim tha tthe
property was taken was a "constitutionally rephrased question
that Key Haven might have presented as apermit issue through
Chapter 120 processes." Id. Wemust disagree. In the

par ticular  circums tances of this case, where the agency is
implementing as tatute which, by its terms, properly allows a
total taking of priva te proper ty, direc treview in the dis tric t
court of the agency action may be eliminated and proceedings
properly commencedin circuit court, if the aggrieved party is
willing to accept all actions by the executive branch as correct
both as to the constitutionality of the statute implemented and
as to the proprie ty of the agency proceedings. We disagree wi th
the holdings in Albrecht v. State, 407 So.2d 210 Fla. 2d DCA
1981!, and i.n Coul ter insofar as they conflict wi th our
conclusions in  this case.

We hold that Key Haven could have filed suit  for inverse
condemnation in the circuit court, after exhausting all executive
branch appeals, because we find thatKey Haven sclaim in the
circuit  court is not aveiled attempt to collaterally attack the
properiety of agency action. Whenan aggrieved party has no
grounds for contesting the propriety of agency action, aremedy
is available, but not mandatory, in the circuit court for inverse
condemngion. Weagree with the distric tcour t, and wi.sh to
emphasize, that if aparty in Key Haven s position has appealed
to the trus tees and received an adverse ruling, the only way it
can challenge the propriety of the permitdenial, based on
asserted error in the administrative decision-making  process or
on asserted consti  tutional infirmities in the admi.nistrati.ve
action, is on direc treview of the agency action in the dis tric t
court. The claim of the taking of proper ty can be raised in this
direc treview proceeding, and, if an adequa te record is
available, the dis tric tcour tcould require the state to
institute condemnation proceedings.

We rejec tthe assertion tha t this permi t denial cannot be
both proper and confisca tory. This case presents a much
different si tuation than that presented in Kasser v. Dade County,
344 So.2d 928 Fla.3d DCA 1977!, where the court refused to allow
the contradictory  claim that adenial of rezoning was both
reasonable and confiscatory. A zoning ordinance is, by
defini tion, invalid if it is confisca tory. Weagree with the
court in Kasser, which correctly held that an assertion that a
denial of rezoning is confiscatory constitutes  adirect  attack
on the validi ty of azoning ordinance. This is notthe case when
as tatute authorizes apermi tdenial which is confiscatory. As
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we stated in Graham v. Estuary Proper ties, "I tmay Dbe... tha t
aregula tion complies with standards required for the police

power but still results in ataking." 399 So0.2d at 1381.

We note that one of the factors that must be considered by
the circuit court in  determining if ataking of property has
actually occurred is  whether "the  regulation precludes all
economically reasonable use of the property.” Id. at 1380. We
point this outbecause the di stric tcourt found tha t"Key Haven
seeks in consequence of DER s lawful action... full
compensation for the los t ifanhattan Key Haven mighthave rai.sed
from the ocean floor by dredge and fill." Key Haven, 400 So.2d
at 69 footnote omitted!. We emphasize that taking will not be

established simply because DER denies a permit for the particular
type of use that a property owner considers to be the most

desirable or profitable use of the property.

We conclude by holding tha tan aggrieved par ty must comple te
the administrative process through the executive branch, which  in
this ins tance requires an appeal to the IIF trus tees. Having

completed review in the executive branch, if an aggrieved party
does no twish to fur ther con tes tthe validi ty of the permi t
dental by seeking district court review, the party may accept the
agency action under the sta tute being implemented in this case
and file sui tin circui t court on the Dbasis tha t denial was
proper butresul ted in an uncons ti tutional taking of the party s
property. We find that this procedure exists independent of the
specific  sta tutory authority  now found in section 253.763!,
Florida  Statutes 979!, which became effective on May 29, 1978,
af ter Key Haven filed suit in  the circuit court in this case."-
We emphasize that, by electing the circuit court as the
judical forum, aparty foregoes any opportunity to challenge the
permit denial as improper and may not challenge the agency action
as arbi tary or capricious or as failing to comply with the intent
and purposes of the statute. Further, if an aggrieved party
intends to assert that the agency should have, or could have,
allowed at least amodif ied use of the proper ty, this issue may
not be presented to the circui t cour tin an inverse cond mnation

"Section  253.763! provides:

Any person substantially affected by afinal action  of
any agency with respec tto ap rmi tmay seek review wi thin
90 days of the rendering of such decision and reques t
monetary  damages and other relief in the circui tcour tin
the judicial circuit in which the affected oroperty is
located,; however, circuit court review shall be confined
solely  to determining whether final agency action is an

unreasonable exercise of the state spolice power
cons tituting a taking without  just compensation. Review of
final  agency action for purpose of determining whether the

ac tion is in accordance wi th exi sting statutes or rul sand
based on competent subs tan tial eidence shall proceed in
‘accordance with  chapter 120.



proceeding; this  assertion presents an issue that must be
addressed in the adminis tra tive proceeding and before the
dis tric tcour t.

We approve the dis tric tcourt s holding in the ins tant case
thatthe trial court properly dismissed Key Haven ssui tin
inverse  condemnation because Key Haven had failed to exhaust its
adminis tra tive remedies by appealing DERsorder denying the
dredge and fill permit to the IIF trustees, pursuant to section
253.76. Wedisapprove thatpart of the district court s holding
tha twould require Key Haven to seek direct review of the

trustees action in the district court, as the only available
avenue to obtain judi cia |consider ation of its claim tha ti ts
property  was taken. Our holding does not mean that Key Haven

cannot submit another proposed plan for the use of the subject
proper ty and proceed according to the procedures delinea ted in
this opinion; the proceedings on this present applica tion are,
however, concluded'

For the reasons expressed, the opinion of the district court
in the instant cas is approved in part and disapproved in part.

It is so ordered.

NOTES

1. Further readlngs: gas, ~Yaktns and the FolleeFower, 74 Yale
L.J. 36 964!; Sax, Takin~s, Private Property, and Public
Rights, 81 Yale L.J. 149 971!; F. Bosselman, D. Callies, and J.
Banta, The Taking Issue 973!; Haigler, 1'fcinery & Rhodes, The
~Leisla ture sRole in the Taking Issue, 4 Flat St U. L. Rev. ].
976!; Binder, Taking Versus Reasonable Regulation: A
Reappraisal in Light of Regional Planning and Wetlands, 25 Fla.

L. Rev. 1 972!

2. A major issue that remains to be resolved is whether compen-
sation is the appropriate remedy for a regulatory taking. Argua-
bly the courts, rather than the appropria te decision making
bodies, are carrying out eminent domain proceedings if compensa-
tion is the remedy. Others argue that the police power is broad
enough to allow complete taking of property which must be compen-
sated. Still others argue that aregula tory taking is by

defini tion ataking withoutdue process, and the regula ti on must
be invalida ted, rather than compensaing the landowner. For

fur ther discussion of these issues, see: Paster, balonepamages
for Regulatory "Takings", 23 Nat. ResourcesJ. 711 983!;

I
Regulation Road, 12 Real Est, L.J. 211 984!, Kelso, Substantive
Due Process as alimit on Police Power Regulatory Takings, 20
Willamette L.J. 1 984!; Siemon,Of Regulaory Takin~sand Other
Nyths, 1F S.H. J. Land Use & Envtl.. L. 195 985!
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PART THREE.

FLORIDA S COASTAL ZONE PLANNING:

ASTUDY IN GOVERNMENTAL RELATIONS

Section 1. INTRODUCTION

Many of the legal |Issues in modern coastal zone management
and planning involve questions of governmental authority and
governmental relations. Although the federal government S
commerce power has been very expansively interpreted, Congress is
generally reluc tant to interfere in the sta tes tradi  tional
regulation of land wuse and natural resources. Coastal zone
management  issues have produced paradoxical problems of the
federal government claiming preemption in one area while praising
the "new federalism" and urging state control in other areas. At
the state level, mosts ta te planning and zoning power has been
delega ted to local governments, making comprehensive planning
for  coastal areas virtually impossible without a significant
res true turing of priori ties, major changes in the decision-making
process and, in many cases, a redistribution of authority.

Af irs ts tep in unders tanding the governmen tal rela tionships

in the coas tal zone is to look at the “proprie tary" in teres ts of
the sta te and federal governments in the coas tal zone. As in the
case of the dividing line  between state and private ownership,

the boundary is not the ultimate arbiter of rights or authori ty.
It is only astarting point in the analysis.

Section 2. FEDERAL AND STATE BOUNDARIES

THE TIDELANDS CONTROVERSY

The popular name given to the dispute between the federal

and state  governments over the control of the land, water and
resources of the territorial sea, the Tidelands Controversy, is
technically a misnomer. As the cases in Chapter 2indica te,
there has been no question concerning state  ownership of the wet
sand area, the area between the low and high tide lines. The
major  dispute tha tarose in the late 1930 sand 1940 sinvolved

the lands seaward of the low tide ma".k.
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Prior to the 1930 sthere had seemed to be little doubt  that
the submerged lands and resources of the territorial sea were
"owned" by the adjacent sta tes. Actions of the federal and state
governments, as well as a century of court decisions, reinforced
this commonly held perception. In the late 1930 s, however,
several fac tors led the federal government to asser tan exclusive
claim to the terri torial sea. Overf ishing by Japan of fthe
country swest coast and natianal defense from enemy submarines
were offered as reasons for the federal government s assertion of
jurisdiction, but the primary basis for the change of posi tion
was the growing importance of oil and gas linked with the
development of technology to exploit offshore petroleum
resources. California had been leasing off-shore areas for ol
development under the authority of al1l921  Californla leasing act.
In ilay 1945 the Jus tice Depar tment filed sui tagains t California
successfully challenging the state s ownership of resources in
the terri torial sea.

The Uni ted States claimed a 3-mile terri  torial sea, and it

was known at tha ttime tha tthe oil resources of the con tinen tal
shelf were not limi ted to tha tres tric ted area ~ There was no
basis in interna tional law for the Uni ted States to regula te or
exclusively control oil  exploitation beyond its territorial sea.
The issue of the U~ S. claim to the resources of the continental
shelf  vis-a-vis other countries was as important as the issue of
federal  control of the territorial sea. FolLowing a national
marine  resources policy study by the Departments of Interior and
State, the Uni ted States formalized its posi tion concerning
jurisdiction of the continental shelf and marine fisheri.es. The
1945 Truman Proclamation on the Continental Shelf stated:

"Having concern for the urgency of

conserving and prudently utilizing its

natural resources, the Government of the
Uni ted States regards the na tural resources
of the subsoil and sea bed of the conti.nental

shelf beneath the high seas but contiguous to
the <coas ts of the Uni ted Sta tes as

appertaining to the United S tates, subject to
its  jurisdiction and control. In cases where
the continental shelf extends to the shores

of another State, or is shared wi th an

adjacent  State, the boundary shall be
determined by the United States and the State

concerned in accordance wi th equi table
principles. The character as high seas of
the waters above the continental shelf and

the right to their free and unimpeded
navi.ga tion are in no way thus affected.”
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A White House press release issued the sameday, September
28, 1945, contained the following commentary:

"The policy proclaimed by the
President in regard to the jurisdic tion over
the continental  shelf does not touch upon the

question of Federal versus State control. It
is concerned solely with establishing the
jurisdiction of the United States from an
interna tional s tandpoint. It will, however,

make possible the orderly  development of an
underwater area 750,000 square miles in
extent. Generally, submerged land which is
contiguous to the continent and which is
covered by no more than 100 fathoms 00

feet! of water is considered as the

con tinen tal shel f."

Although the U. S. clam to the continental shelf had no
basis in international law, there was little international
objection to the claim, and the Proclamation becamethe s tarting
point of the international law of the continental shelf. The

United Statesv. Cali fornia 1iti gati on, however, wasonly the
starting point of more than three decades of Ii tiga tion and
legislation attempting to define the relative rights of the
federal and state governmentsin the adjacent seas and submerged

lands.

UNITED STATFS v. CALIFORAIA
332 US. 19 947!
NR. JUSTICF. BLACK delivered the opinion of the Court.

The United States by its Attorney General and Solicitor
General brought this sui tagains tthe 8tate of California

invoking our original  jurisdiction under Article 1, sec. 2, of
the Constitution which provides that "In all ases... in  which
State shall be party, the Supreme ourtshall have original

Jurisdiction." The complaint alleges that the United States "is

the owner in fee simple of, or possessed of paramount rights in
and powers over, the lands, minerals and other things of value
underlying the Pacif ic Ocean, lying seawardof' the ordinary low
water mark on the coast of California and outside of the inland
waters of the State, extending seaward three nautical miles and
bounded on th north and south, respec tively, by the nor them and
southern  boundaries of tne State of Ca'ifornia." It is fur ther
alleged that California, acting pursua. tto state statutes, but



without authority from the United S tates, has negotia ted and
executed numerous leases with persons and corporations  purporting
to authorize them to enter upon the described ocean area to take
petroleum, gas, and other mineral deposits, and that the lessees
have done so, paying to California  large sums of money in rents
and royalties for the petroleum products taken. The prayer is
for adecree declaring the rights of the United States in the
area as against California and enjoining California and all
persons claiming under it from continuing to trespass upon the
area in viola tion of the rights of the Uni ted S tates.

California has filed an answer to the complaint. It admits
that persons holding leases from California, or those claiming
under it, have been extrac ting petroleum products from the land
under the three-mile ocean belt immediately adjacent to
Calf fornia. The basis of California s asserted ownership is that
abelt extending three English miles from low water mark lies
within  the original boundaries of the state, Cal.Const.Art. XIl
849!; thatthe original thir teen states acquired from the Crown
of England title to all lands within  their boundaries under
navigable waters, including athree mile belt in adjacent seas;
and that since California wasadmitted as astate on an "equal
footing” with the originial states, California at that time
became vested with title to all such lands. The answer further
sets up several “affirmative" defenses ~ Among these are that
Cali fornia should be adj udged to have ti tie under adoc trine of
prescription; because of an alleged long existing Congressional
policy of acquiescence in California s asserted ownership;
because of estoppel or laches; and, finally, by application  of
the rule of res judicata'

*

The crucial question on the merits is not merely who owns
the bare legal ti tie to the lands under the marginal sea. The
United S tates here asserts rights in two capacities transcending
those of amere property owner. In one capaci ty it asserts the
right and responsibility to exercise whatever power and dominion
are necessary to protect this country against dangers to the
security and tranquility of its people incident to the fact that
the United States is loca ted immediately adjacent to the ocean.
The Government also appears in its capacity as amember of the

family of nations. In that capacity it is responsible for
conduc ting Uni ted States rela tions wi th other nations. It
asserts that proper exercise of these cons ti tutional
responsibilities requires that it have power, unencumbered by

state commitments, always to determine what agreements will be
made concerning the control and use of the marginal sea and the
land under it.  See'.IcCulloch v. Maryland, 4 Wheat, 316, 403-408;
United Staes v..'tinneso ta, '270U.S. 181, 194. In the light of
the foregoing, our question is whether the state or the Federal
Government has the paramount right and power to determine in the
first instance when, how, and by what agencies, foreign or
domesic, the oil and other resources of the soil of the marginal
sea, known or hereafter discovered, may be exploited.

At the time this country von its independence from England
there was no settled international custom or understanding among
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nations thateach nation ownedathree-mile waer beltalong its
borders. Someountries, notably England, Spain, and portugal,
had, from time to time, madesweepingclaims to aright of

dominion over wide expanses of ocean. And controversies had
arisen among nations about rights to fish in prescribed areas.
But when this nation was formed, the idea of a three-mile belt
over which a littoral nation could exercise rights of ownership

was but a nebulous suggestion. Neither the English charters
granted to this nation ssettlers, nor the treaty of peace with
England, nor any other documentto which we have been referred,
showed apurpose to set apart athree mile ocean belt for
colonial or state ownership. Thosewhosettled this country were
interested in lands upon which to live, and waters upon which to
fish and sail. There is no substantial supportin his tory for
the idea that they wanted or claimed aright to block off the
ocean s bottom for private ownership and use in the extraction of
its weal th.

It did happen that shortly af ter we became a nation our
s tatesmen became interes ted in establishing national dominion
over adefinite  marginal zone to protect our neutrality.l/
Largely as aresult of their efforts, the idea of a definite
three-mile belt in which an adjacent nation can, if it chooses,
exercise broad, if not complete dominion, has apparently at last
been generally accepted throughout the world, although as late as
1876 there was still considerable doubt in England about its
scope and even its exis tence. See The Queenv. Keyn, 2 Ex. D. 63.
That the political agencies of this nation both claim and
exercise broad dominionand control over our three-mile marginal
beltis nowasettled fact. CunardS teamshipCo. v. 'jlellon, 262
U.S, 100, 122-124. And this assertion of national dominion over
the three-mile belt is binding upon this Court. See Jones v.
Vnited States, 137 U.S. 202, 212-214; In re Cooper, 143 U.S.
472, 502-503.

Not only has acquisition, as it were ,of the three-mile
belt been accomplished by the National overnment, but protection
and control of it has been and is afunc tion of national external
sovereignty.  See.Jonesv. United 8tates, 137 U.S. 202; In re
Cooper, 143 U.S. 472, 502. The belief that local interests are
so predominant as consti tutionally to require state dominion over

1. 6! Secretary of Stat Jeffer son in a note to the
Bri tish mini ster in 1793 poin ted to the nebulous charac ter of a
nation s assertions of territorial rights in the marginal belt,
and put forward the first official American claim for athree
mile zone which has since wongeneral interna tional acceptance,
Reprinted in H. Ex. Doc. No. 324, 42d ong, 2d Sess, 872! 553-
554. Seealso Secretary Jefferson s note to the French .linister,
Benet, reprinted in American State Papers, | Foreign Relations
833!, 183, 184; Ad of Juneb, 1794, 1 Stat. 381; 1 Kent,
Commentaries, 14th Ed., 33-40.
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lands under its land-locked navigable waters finds someargument
for its support. But such can hardly be said in favor of state
control over any part of the ocean or the ocean s bottom. This
country, throughou ti ts existence has stood for freedom of the
seas, a principle whosebreach has precipita ted wars among

nati ons. The country s adoption of the three-mile beltis by no
meansincompatible with its traditional insistence upon freedom
of the sea, at least so long as the national Governmens power
to exercise  control consistently with  whatever international
undertakings or commitments it may see fi tto assume in the
national interest is unencumbered. See Hines v. Davidowitz, 312
U.S. 52, 62-64; NcCulioch v. flaryland, supra. The three-mile
rule is but arecognition of the necessity that a government next
to the sea must be able to protect itself from dangers incident
to its location. It musthave powersof dominionand regulation
in the interest of its revenues, its health, and the security of
its people from wars waged on or too near its coasts. And
insofar as the nation asserts its rights under international law,
whatever of value may be discovered in the seas next to its
shores and within its protective belt, will mostnaturally be
appropriated for its use. But whatever any nation does in the
opensea, which detracts from its commounsefulness to nations,
or which another nation maycharge detrac ts fromi.t, is a
guestion for consideration amongnations as such, and not their
separate governmental units.  What this Governmentdoes, or even
what the states do, anywherein the ocean, is a subject upon
which the nation mayenter into and assumetreaty or similar

in ternational obligations. SeeUnited S taes v. Belmoh 301
U.S. 324, 331-332. The very oil about which the state and nation
here contend might well becomethe subject of international

dispute and settlement.

The ocean, even its three mile belt, is thus of vital
consequence to the nation in its desire to engage in commerce and
to live in peace with the world; it also becomesof crucial
importance should it ever again becomeimpossible to preserve
that peace' Andas peace and world commerceare the paramount
responsibili ties of the nation, rather than an individual s tate,
so, if warscome,they mustbe fought by the nation. SeeChy
Lung v. Freeman, 92 U.S. 275, 279. The state is not equipped in
our consti tutional systernwith the powers or the facili ties for
exercising  the responsibilities which would be concomitant wi th
resources  which might be of national and international
importance.

The question of who ownedthe bed of the sea only becameof
great potential importance at the beginning of this century when
oil wasdiscovered there. Asa consequenceof this discovery,
California passedan Act in 1921authorizing the granting of
ermits to California residents to prosped for oil andgas on

locks of land off its coastunderthe ocean. Cal. Stats. 1921,
c. 303. This stae s taute, and o therswhich followed i t,
together with the leasing practices under them, have precipi tated
this extr mely important controversy, and pointedly raised this
state-federal conflict for the first time. Nowthat the question
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is here, we deci de for the reasons we have stated that Calf fornia

is not the owner of the three-mile marginal bel talong its coas t,
and tha tthe Federal Government ra ther than the sta te has
paramount rights in and power over that belt, an incident to
which is  full dominion over the resources of the sall under that
water area, includi~g oil.

We hold tha tthe Uni ted Sta tes is enti tied to the relic f
prayed for.

THE SUBMERGED LANDS ACT of 1953
43 U.S.CS. 1311-1314

Secti on 1311. Righ ts of the States

a! Confirmation and establishment of title and ownership  of
lands and r  esrocues;~amusement,administration, leasing,

d~evelo ment, and use. it i~ hereby determined and declared to he
in the public interest that ! title to and ownership of the
lands benea th navigable waters wi thin  the boundaries of the
respec tive States, and the natural resources wi thin such lands
and waters, and ! the right and power to manage, adminis ter,
lease, develop, and use the said lands and na tural resources all
in accordance with  applicable State law be, and they hereby,
subject to the provisions hereof,  recognized, confirmed

es tabli shed, and ves ted in and assigned to the respec tive Sta tes
or the persons who were on June 5, 1950, entitled thereto under
the law of the respective States in  which the land is loca ted,
and the respec t' ve grantees, lessees, or successors in interest
thereof;

b! Release and relinquishment of title and claims of Uni ted
States; payment to States of moneys paid under leases. ! The
United States hereby releases and relinquishes unto said S tates
and persons aforesaid, except as otherwise reserved herein, all
right, title, and interest ot the United States, if any it has,
in and to all said lands, improvements, and natural resources;

! the Uni ted States hereby releases and relinquishes all  claims
of the United S tates, if any it has, for money or damages arising
out of any operations of said States or persons purs ~ant to 3tate
authori ty upon or within said lands and navigable waters; and !
the Secretary of the Interior or the Secretary of the Navy or the
Treasurer of the Uni ted States shall pay to the respective Sta tes
or their grantees issuing leases  covering such lands or natural
resources all  moneys paid thereunder to the Secretary of the
Inter'or or to the Secretary of the 'lavy or to the Tr asurer of
the Uni ted States and suhjec tto the =ontrol of any of them or to
the  control of the United S tates on toe effective date  of this
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Act[ enacted ~lay 22, 1953], except thatpor tion of such moneys
which ! is required to be returned to alessee; or ! is
deduc tible as provided by stipula tion or agreement between the
United States and any of said Sta tes;

Section 1312. Seaward boundaries of States

The seaward boundary of each original coastal State is hereby
approved and confirmed as aline three geographical miles  distant
from its coast Line or, in the case of the Great Lakes, to the
internati.onal boundary. Any State admitted subsequent to the
forms tion of the Union which has not already done so may extend
its seaward boundaries to aline three geographical miles distant
from its coast line, or to the international boundaries of the
Uni ted States in the GreatlLakes or any other body of water
traversed by such boundaries. Any claim  her tofore or hereaf ter
asser ted ei ther by cons ti tutional provision, statute, or

otherwise, indicating the intent of a State so to extend its
boundaries is hereby approved and confirmed, without  prejudice to
its claim, if any it has, that its boundaries extend beyond that
line. ~Nothin in this section is to be construed as questioning
or in any manner prejudicing the existence of any State s seaward
boundar beyond three~eographical miles if it was so provided by
its constitution ~orlaws rior to or at the time such State

becaue a member of the Union or if it hes been heretofore

approved by Congress. Emphasis added.!

Section 1314m  Rights and powers retained by the United States;
purchase of natural resources; condemna tion of lands.

al The United States retains all its naviga tional servitude and
rights in and powers of regulation and control of said lands and
navigable  waters for the constitutional purposes of commerce,
naviga tion, national defense, and international affairs, all  of
which shall be paramount to, but shall not be deemed to include,
proprietary rights  of ownership, or the rights of management,
administra  tion, leasing, use, and development of the lands and
natural resources which are specifically recognized, confirmed,
es tablished, and vested in and assigned to the respective States
and others by section 3of this Act [43 USCSf>1311].

b! In time of war or whennecessary for national defense, and

the Congress or the President shall so prescribe, the United
States shall have the righ tof firs t refusal to purchase at the
prevailing marke t pri.ce, all  or any por tion of the said natural

resources, or to acquire and use any por tion of said lands by
proceeding in accordance wi th due process of law and paying jus t

compensation therefor.
*
g
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UNITED STATES v. FLORIDA
363 U.S. 121 960!

NR. JUSTICE BLACKdelivered the opinion of the Court.

This controversy involves the interests of all five Gulf
States Florida, Texas, Louisiana, 4lississippi and Alabama
in the submergedlands off their shores. The Court heard the
claims together, but treats themin twoopinions. This opinion
deals solely with Florida sclaims. The result as to the other
S tatesis discussed in [a separatg opini on, ante, p. 1. All the
claims arise and are decided under the Submerged.ands Act of
1953.

The Act granted to all coastal States the lands and
resources under navigable waters extending three geographical
miles seaward from their coastlines. In addition to the three
miles, the five Gulf States were granted the submergedands as
far outas each Stae sboundary line either "as it exis ted at
the time such S tate becamea memberof the Union,” or as
previously "approvedby Congress," even though that boundary
extended further than three geographical miles seaward. But in
no event wasany S tae to have "more than three marine leagues
into_ the Gulf of;1lexico." This suitwas firs t brought against
Louisiana by the United S tates,United S tées v. Louisiana, 350
U.S. 990, :invokingour original jurisdiction underArt. I, 2,
cl. 2, of the Constitution, to determine whether Louisiana s
boundary whenit becamea memberof the Union extended three
leagues or moreinto the Gulf, as Louisiana claimed, so as to
entitie it to the maximuthree-leaguegyrant of the Submerged
Lands Act. After argument on the Governments motion for
judgmernt against. ouisiana, we suggedsed thatthe interests of
all the Gulf S tdes under the Ad were so rela ted, "that the
just, orderly, and effective determination” of the issues
required thatall those Stats be before the Court. United
S tatesv. Louisiana, 354U.S. 515, 516. All are nowdefendants,
each has claimed a three-league bou~daryand grant, which the
United S tates denies, and the issues have beenextensively
briefed andarguedby the parties. Asstated, this opinion deals
only with the United States-Florida controversy.

Florida contends tnat the record showsit to be entitled
under the Actto adeclara tion of ownership of three marine
leaguesof submergddnds, because! its boundarextended
three leagues or more seaward into the Gulf whenit becamea
Stae, and ! Congressipprovedsucha _three-leagéueboundaryor
Florida after its admissioninto the Unionandbefore passag®f
the Submerged.ands Act. Since we ag:-.eewith Florida sla tter
contention, as to congressionalpproval, wefind it unnecessary
to decide the boundaries of Florida at the time it becamea
8 tate.

Florida claims that Congressappr::edits three-leagu
boundary in 1868, by approving a const... ution submitted to
Congresss required by a Reconstructioi A't passedNarch2,



1867. 14 Stat. 428. That constitution carefully described
Florida  sboundary on the Gulf of Mexico side as running from a
point in the Gulf "three leagues from the mainland® and "thence
nor thwes twardly three leagues from the land" to the next point.
The Uni ted States concedes thatf rom 1868 to the present day
Florida  has claimed by its constitutions a three-league boundary
into the Gulf. The  United S tates also admi ts that Florida
submitted  this constitution to Congress in 1868, but denies that
the Gulf boundary it defined was "approved” by Congress within
the meaning of the Submerged Lands Act. This is the decisive
guestion as between Florida and the Uni ted S tates.

The 1868 Florida  Constitution was wri tten and adopted by
Florida pursuant to the congressional Act of March 2, 1857 as

supplemented by a second Act of March 23, 1867.
C

Congress no t only approved Florida s Constitution ~hich
included three-league boundaries, but Congress in 1868 approved
it within the meaning of the 1867 Acts.

Ax x

The voluminous references to the Reconstruction debates fall
to show us precisely how closely the Southern S tates
Reconstruction Contitutions were examined ~ We cannot know, for
sure, whether all or any of the Congressmen or Senators gave
special  attention to Florida s boundary  description. We are
sure, however, tha t. this cons ti tu tion was examined and approved

as awhole, regardless of how thorough that examination may have
been, and we think that the 1953 Submerged Lands Act requires no
mote than this. Moreover, the Hearings and the Reports on the
Submerged Lands Act show, as the Government s brief concedes,
that those who wrote into that measure a provision whereby a
State was granted up to three leagues if such aboundary had been
"heretofore approved by Congress," had their minds specifically
focused on Florida s claim based on submissi,on of its 1868

Cons ti tu tion to Congress. When Florida s claims were men tioned
in the hear ings i,twas generally assumed tha tCongress had
previously "apptoved" its three league boundaries. The Senate
Report  on a prior bill, set forth as apart of the report on the
1953 Act, pointed out that "In 1868 Congress approved the
Constitution of Florida, in  which its boundaries were defined as
extending 3 marine leagues seaward and alike dis tance into the
Gulf of Mexico." S. Rep. Vio. 133, 83d Cong., 1st Sess. 64-65.
The language of the Submerged Lands Act was at least in part
designed to give Florida an opportunity to prove its  right to
adjacent  submerged lands so as to remedy whatthe Congress
evidently felt had been an injustice to Florida ~ Upon proof that
Florida  sclaims met the statutory standard -- "boundaries
heretofore approved by the Congress" -- the Act was intended to
"confirm"” and “restore" the three-league ownership  Florida  had
claimed as its own so long and which claim this Courthad in
effectre jec ted in Uni ted Stated v. Texas, 339 U.S. 707; United
States v. Louisiana, 339 US. 699; and Uni ted States .

California, 332 U.S. 19. As previously shown, Congress in 1868
did approve Florida sclaim to aboundary three leagues from its
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shores. And, as we haveheld, the 1953Ad was within the power
of Congress to enact. Alabama v. Texas, 347 U.S. 272. See also
United States v. California, 332 U.S. 19, 27.

Wetherefore deny the United S tates motion for judgment.
Wehold that the Submerged Lands Act grants Florida a three-
marine league belt of land under the Gulf, seaward from its

coastline, as described in Florida s 1868 Constitution. The
cause is retained for such further proceedings as maybe
necessary more specifically to deter~inc the coastline, fix the

boundary and dispose of all other relevant maters. The parties
may submit an appropriate  form of decree giving effect to the
conclusions reached in this opinion.

It is so ordered.

NOTES

l. The Submerged_ands Act of 1953 was the Congressional
response to United Staes v. Calif ornia and its progeny.

Al though the Act declared state ownership of the submergedlands
and resources within 3 miles of the coast, it by no meansended
the federal-s tate conflie tin the marginal seas. Note thatthe
federal grant to the states took the form of a "quitclaim” and
was without prejudic to state claims beyond 3 miles. Rather
than finally settling the issue of the state-federal boundary,
the Submerged.ands Act signaled the beginning of another series
of disputes concerning s tate claims beyond 3 miles.

The firs tseries of cases involved the states bordering the
Gulf of .lexico. Only Florida and Texas established the right to
a3 league boundary. The Supreme Court rejected the claims of
;<ississippi, Alabama and Louisiana to territorial seas bheyond
miles.

3. The1960Florida boundarycase, supra, settled only the
Florida boundary in the Gulf of .fexico. In the 1970s, Florida
and the other Atlantic s tates asserted claims beyond 3-miles in
the Atlantic Ocean. In United S taes v. Maine, ~20 U.S. 515
975!,  the. SupremeCourt rejec ted the claims of the s tates that

made up the original  thirteen colonies. Florida sclaim was also
rejected, United States v. Florida, 420 U.S. 531 975!,
resulting in Florida having a 3-mile territorial sea in the

Atlantic  Ocean and a 3-league terri toria  sea in the "ulf of
lexico. The final issue to be resolved, fcourse, was to
determine where the Atlantic endsand the ulf begins.
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UNITED STATES v. FLORIDA
425 U.S. 791 976!

DECREE
Thejoint motion for entry of a decree is granted.

For the purposeof giving effect to the decisionandopinion
of this Court announcedn this case on Marchl17, 1975, 420 U.S.
531, and to the SupplementaReport of the Special Master filed
,January 26, 1976, it is ORDEREMRDJUDGEBRD DECREERS

FOLLOWS:

1. Asagainstthe Stae of Florida, the United S tates is
entitted to all the lands, minerals, and other natural resources
underlying the Atlantic Ocearmore than 3 geographic miles
seawardfrom the coastline of that State and extending seawardto
the edge of the Continental Shelf, and the State of Florida is
not entitled to any interest in suchlands, minerals, and
resources. As used in this decree, the term "coas tline" means
the line of ordinary low water along that portion of the coast
whichis in direct contactwith the openseaandthe line marking
the seawardlimi tof inland waters, as determined under the
Conventiomn the Territorial Seaand the ContiguouZone, 15
UST. Pt 2! 1606,

2. Asagainstthe Jnited S taes, the Stae of Florida is
enti tied to all the lands, minerals, and o ther natural resources
underlying the Atlantic Oceanextending seaward from its
coastline for adistance of 3 geographic miles, and the United
S tées is not entitied, as againd the S tée of Florida, to any
interes tin suchlands, minerals, or resources, with the
exceptions provided by Section 5 of the SubmergeddandsAct, 43
U.S.C. 1313.

3. Asagainst the Stae of Florida, the United S taes is
entitted to all the lands, minerals and other natural resources
underlying the Gulf of Mexicomorethan 3 marine leagues from the
coastline of that State; the State of Florida is not entitled to
any interest in such lands, minerals, and resources. >Jherethe
his toric coastline of the Stae of Florida is landward of its
coast'ine, the United States is additionally enti tied, as against
the State of Florida, to all the lands, minerals, and other
natural resources underlying the Gulf of Mexico more than 3
marine leagues form the S tate s historic  coastline but not less
than 3 geographic miles from its coastline!, and the S tate of
Florida is not entitled to anyinterest in suchlands, minerals,
and resources. As used in this decree, the term "his toric
coastline" refers to the coastline as it existed in 1868, as to
be determined by the par ties.
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NOTES

l. Although It is now well settled tha tthe federal government,
not the states, "owns" the submerged lands beyond the 3-mile
territorial sea, the actual boundry  lines are still in dispute.
Cases like  United States v. Maine, United States v. California,
and United States v. Louisiana continued for years in an attempt
to determine the location of the 3-mile boundry. For states with
large oil reserves offshore or with amajor interest in inshore
fisheries, the determination of the exact extent of state
jurisdiction is considered extremely  important. Irregular
coastlines, bays, rivers and islands created delimi tation
problems not addressed by the Submerged Lands Act. In order to
deal with these issues, the Supreme Court in United States .
California, 381 V.S. 139 965!, adopted the definitions an
international treaty, the Convention on the Territorial Sea and

Contiguous  Zone, done at Geneva, Aprii 29, 1958, 15 U.S.T. 1606,
T.ILA.S. No. 5639, 516 U.N.T.S. 205, to deal with the boundary

delimitation issues lef tunresolved by the Submerged Lands Act.
2. Waters within  bays, the mouths of rivers, and between fringe
islands and the coast are internal or inland waters, not part of
the territorial sea. The limit of the territorial sea must be

The

~
te

measured from closing _lines, not from the low water line.
figures below from S i
Submerged Land
some of the ter
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The Supreme Court adopted the Convention on the Territorial Sea
and Conti.guous Zone s semi-circle, twenty-four mile closing line
rule for bays. [Art. 7! jIn order to qualify as abay, abody
of water must have an area larger than a semicircle, the closing
line of the bay representing the diameter. In no event,

however, can the closing line be more than twenty-four miles. In
the diagram below, coastline 8represents atrue bay. Coastline
Conly has an identation that does not constitute a bay.

An open and a closed bay by the semicircular method.
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Note that the territorial sea is not measured by aline running
parallel to the coast, but is enclosed by an "envelope of arcs."
This  envelope of arcs method assures that the territorial sea
boundary is always three miles from the nearest point on the

201



3. TheUnited S tdes v. Florida decree, supra page 196, s taed
that the Bayof Florida wasnot a historic bay. Historic bays
are an exception to the 24-mile closing line/semicircle rule. In
United States v. Louisiana, 394 U.S. 11 969!, the Supremeourt
set out the test for a historic bay:

-continuous exercise of authority and dominion over the area

claimed..

-acquiescence by forei,gn nations.
Seealso United States v. Alaska 422 U.S. 184 975!

4. A maori ty of coastal nations claim a terri torial sea of 12
miles or more, as compared to the U.S. claim of 3 miles. The
I'nird United Nations Conference on the Law of the Sea UNCLOS
[lI! recently concludedch comprehensideawof the SeaTresy
which the U.S. did not sign! whichrecognizesthe legality of a
12 mile territorial sea. Fromtime to time legislation has been
introduced in Congress to expand the territorial sea to 12 miles.
If the U.S. territorial sea were expandedto 12 miles, what would
be the effect on federal and state jurisdica tion under the
SubmergedandsAct? Note that the SubmergetdandsAct grants
states title to alimit of three miles, not to the territorial

sea -~

5. The United States offshore jurisdiction is not limited to a
3 mile territorial sea and the continental shelf. The U.S. also
claims a 12 mile contiguous zone, a 200 mile fishery conservation
zone 976! anda 200 mile exclusive economiczone 983! . For
an overview of U.S. claims and boundaries, see Feldmanand
Colson, The Maritime Boundaries of the United S tates, 75 Am. J.

Int 1Law 729 981!

6. While the federal-s tate boundarydi spue raged, there was
actually very little  conflict over lateral boundaries, the
boundaries between s tates in the terri torial sea. The Texas-
Louisiana boundarybecamemportant becauseof the oil involved,
but most s tates sawli ttie reason to even negotia te aterri torial
sea boundaryline with their neighbors. Federal legisla tion,
however, has ended the days of amiably shared territorial waters.
First, the Coastal Energylmpact Programand nowthe proposed
Revenue Sharing Act base allocation of funds to the states on a
formula related to oil leasing and production on the "adjacent”
continental shelf. "Adjacent” shelt is determinedby extending
state territorial sea boundaries. Now the intersta te war is on.
See, Christie, Coastal Energy Impact Program Boundaries on the
Atlantic Coast: A Case S tudyof the Law Applicable to Latral
Seaward Boundaries, 19 Va. J, Int 1L. 841 980! .
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Section 3. FISHERIES MANAGEMENT

A. STATE FISHERIES MANAGEMENT

Prior to 1977, states were the primary managers of the
country s fisheries. By virtue of the police power, the states
regulated fisheries in inland waters and the territorial seas.
The landmark case of Skiriotes v. Florida, 313 U.S. 69 941!,
recognized the right of astate to regulate its citizens outside
territorial waters. In holding that state regulations on the
taking of sponges would apply to aFlorida resident even if he
were not in terri torial waters, the Supreme Courts tated:

If the United States may control the
conduct of its citizens upon the high seas,
we see no reason why the State of Florida may
not likewise govern the conduct of its
citizens upon the high seas with respect to
matters in whi.ch the State has a legitimate
interest and where there is no conflict with
acts of Congress....

W primary means of enforcement of state fisheries laws has
been the use of landing laws or the prohibition of the possession
of certain gear. In addition to regulating state citizens and
other fishermen within the territorial sea, these kinds of laws
can have significant  impacts on noncitizen fishermen fishing
outside the terri torial sea. In spite of the extra terri torial
impacts, the SupremeCourt has, prior to 1977, upheld landing
laws whenthey are necessary for enforcement of fishery
managemen tlegi  sla tion.

The following excerpt provides an overview of state
fisheries regulation prior to 1977:

Schoenbaum & McDonald, State Management of Marine Fisheries
After the Fishery Conservation and ManagementAct of 1976
and Douglas v. Seacoast Products, Inc., 19 Wm.& Mary L.

Rev. 17 1977!

State  Jurisdiction Over Fisheries Within Territorial Waters

In analyzing the law of fisheries managementone initially
must determine the sources and extent of state jurisdiction and
control over marine fisheries. S tates historically have asserted
claims of control over fisheries located both within and wi thout
territorial waters. Prior to 1900, the United S tates Supreme
Courtrecognized thatthe states, as sovereign representa tives of
the people, possessed an ownership interest in fish and wildlife
located within their territories.1/ Subsequently, in Missouri V.
Holland the Courtlimi ted the state ownership doctrine to include
only wildlife reduced to actual possession by skillful  capture,
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noting that the claim to title in migratory creatures rested upon
a "slender reed."

In 1948 the SupremeCourt discarded the concept of
"ownership" and described the doctrine as a "fiction," which was
utilized to express the s taes powerto preserve and regulate
the exploi tation of their natural resources. This power to
regulate fishes in terri torial waters, the Court stated, was
always subject to paramoun powers retained by the federal
government. The theory of state ownership resurfaced in 1953,
however, with the passage of the Submerged.ands Act, which
vested in the states "titte to and ownership of ... natural
resources"  within their navigable waters and the lands beneath
them. Included in this statutory grant wasthe "right and power
to manage, admini ster, lease, develop and use" the natural
resources, which were defined to include fish, shrimp, oysters,
and other marine animal and plant life. Subject to the paramount
powers of the federal government, the Submerged.ands Act
confirmed the ownership interest of the states in the marine
resources  found within  their  terri torial waters.

B. Extra terri torial Sta te Jurisdiction

In addition to the ownership theory empoweringstates to
managefisheries  within their territorial waters, two legal
doctrines  establishing the authority  of coastal states to
regulate and managemarine fisheries located beyond their
terri torial waters have been recognized. The firs tdoc trine
arose from s tate regulations collec tively knownas "landing
laws."2/ Undersuchregulations, states mayexercise control

1. 0! Se-~ee.g.,, Geerv. Conneticut, 161U.S. 519, 528-29
896! thestde, as the sovereignrepresemative of its people,
has the right to control and regulate, to the maximumextent

possible, the commonownership of wildlife!; Manchester v.
,lassachussetts, 139 U.S. 240, 259-60 891! states have an
ownership interest in territorial waters and the fish within

those waers!; "latin v. Waddell, 41 US. 6 Pd.!357, 414
842! the commorownership interest of VewdJersev in marine
fisheries within navigable waters wasparamountto right of
private ownership traceable to agrant by royal charter to the
Duke of York!

2. 41 Generally, landing laws prohibit the possessionsale, or
transpor tation of fish, or gamewithin a state if such possession,
sale, or transpor tation viola tes state law. The prohi bi tion
extends to all fish becauseit is impossible to distinguish
betweenf ish caught within or without. s tate terri torial waters,
and any limi tation on the prohibi tio: would render its

enf orcemen tinc ff ec tive.



over fish caught beyond the three mile limit that subsequently

are brought within  their territorial waters. In the principal
case of Bayside Pish Co. v. Gentler the Supreme Court upheld as a
valid exercise of the state s police power a California landing
law, rgula ting the processing of sardines, that applied equally
to all of those fish regardless of where they were caught. The
purpose of the regula tion was to prevent adeple tion of the Local
fish  supply, and jurisdiction to control the sardines  brought

into the state was necessary to prevent evasion of this local
policy. Because any impact on commerce was incidental and beyond
the purposes of the legislation, the Court rejected the argument
tha tthe landing law placed an improper burden on interstate
commerce. Consequently, justified by conserva tion enforcement
considerations, the states could prohibit possession  of fish

taken outside their terri torial waters and require apermi tf or
any fishing vessel operating  within  state waters even though its
catch may have come from operations conducted wholly outside the
sta te.

The second basis for extraterritorial regulation of marine
fisheries is derived from the right of astate to control the
conduct of its citizens on the high seas. The Supreme Court
relied on this rationale in  Skiriotes v. Florida to affirm the

conviction of aFlorida resident who had used gear prohibited
under Florida law to harvest sponges outside the territorial

limit of the state s police power over one of its citizens, which

was permissible in the absence of any conflict with  federal law.
Recently, a series of cases arising in Alaska explored anew

basis for state  extraterritorial jurisdiction over marine

fisheries. The controversies involved regulations to control

crab fishing in the Bering Sea Shellfish Area, which extends

hundreds of miles west of Alaska s shoreline. The regula tions

provided for the closing of the crab fishing area each year after
23,000,000 pounds of crab had been taken and made it unlawful to

possess, transport, buy, or sell additional crabs "taken in any
waters seaward of the officially designated as the territorial
waters of Alaska." In Hjelle v. Brooks crab fishermen from the
state of Washington obtained a preliminary injunction in the
United States District Court for the District of Alaska against
the enforcement of these regulations on the ground that they

uncons ti tu tionally burdened in ters tate commerce. Because the
state purported to exercise direct  control over crabs in the
entire  Bering Sea Shellfish Area, the court rejected Alaska s
contention that the regulations were necessary to conserve crab
fishing within the state. Al though the Landing Law cases permi t

as tate to regulate extra territorial conduc tto facili tate
conserva tion of aresource clearly wi thin the state, the court
distinguished  Hijelle from those cases on its facts. Because of
the direct extraterritorial effect of the regulations and the
absence of ashowing that their purpose was to facilitate
conserva ti on enf orcemen twi thin state waters, the cour tconcluded
tha tthe plain tif fs were Likely to prevail on the meri ts and
issued  the preliminary injunction.

Following the Hijelle  decision the Alaska Board of Fish and
Game repealed the objectionable regulations and issued emergency

measures. These provisions established a series of crab fishing
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closures for designated "statis tical areas,” each of which
consisted  of a "registration” area of waters within  state
jurisdiction and an adjacent seaward "biological influence  zone."
In State v. Bundrant the Alaska Supreme Court reviewed the
convictions  of several crab fishermen charged with violating

these new regulations. The defendants were of two categories:
those charged with illegal possession  within the three mile limit
of crabs taken on the high seas and those charged with prohibi ted
extraterritorial activities within closed areas located sixteen

to sixty miles off the Alaskan coast. Only one of the defendants
was an Alaskan resident.

In holding that both categories of defendants were properly
charged and subject to state regulation, the Alaska Supreme Court
repudia ted the analysis of Hjelle and departed from the well-
established limits on state power to exercise extra terri torial
jurisdiction. The court refused to adopt a restrictive
interpretation of the landing law cases, which would have
required the demonstration of an enforcement problem within state
territorial waters as a prerequisite for expanded state
jurisdicti.on; instead, the court stated that the test was whether
the regulations bore a'"reasonable relationship to the purpose
sought to be achieved." Thus the issue was whether
extraterritorial control  was necessary on ecological grounds for
the conserva tion of fishery resources thatexisted partially
wi thin state waters. Applying  this doc trine, the cour tconcluded
that because crabs are migratory creatures, moving beyond the
state s territorial boundaries at various times during the year,
Alaska s regulation of activity on the high seas was necessary
to conserve the crabs existing within its waters and thus clearly
wi thin the state s police power.

The court in Bundrant also extended the Skiriotes concept of
the power of as tate to regula te the conduc tof its ci tizens on
the high seas. Citing precedents from domestic and international
law, the court b.oadened this principle into ageneral concept of
"objective  terri torial"® jurisdic tion whereby astate may control
the activi ties of noneitizens outside its jurisdic tion when those
activities have detrimental effects on a fishery wi thin  state
waters. The impac tof this concep tis to allow direc ts tate
inforcement against  noncitizens on the high seas.

*

C. Limi ts on Sta te Jurisdic tion

Even within  the three mile Ilimi t, the Constitution and
applicable federal law restrict state  control ov r marine
fisheries. In Toomer v. Witsell the Supreme Court held thata

South Carolina statute requiring nonresidents to pay a $2,500
license fee and residents only $25 was aviola tion of the

privileges and immunities clause  of the Cons ti tuti.on.

Interpreting the clause as a guarantee of the right of

nonresiden ts to engage in commercial ishing within as tate on an
equal basis with citizens of that sta e, the Court stated that a
disparity in the treatment of nonresi nts is justifiable only
when a subs tantial reason exis ts for te discrimina tion beyond
the mere fact that the nonresidents az"- citizens of another
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state; fur thermore, if such reason exis ts, the degree of

discrimination must bear aclose relation to the state s
purpose.3/ The court rejected as unsubstantiated by the record
arguments that the discriminatory fees were necessary to maintain
conservation and to recover costs of enforcement.

Toomer  also overturned a South Carolina statute that
required all owners of shrimp boats fishing within the state s
terri torial wa ters to unload their catch at aSou th Carolina
port. Because the statute S purpose was to divert business to
South Carolina  that otherwise  would have gone to other states, it
created aburden on interstate commerce, which contravened the
commerce clause of the Uni ted Sta tes Cons ti tu tion.

The equal protection clause of the fourteenth amendment also
has been used as the basis for declaring state fisheries

regula tion unconsti  tu tional. In  Takahashi v. Fish and Game
ommission the Supreme Court held that a California statute

barring the issuance of commercial fishing licenses to "persons
ineligible for  citizenship" was directed towards  resident

Japanese aliens and therefore crea ted an impermissible

classification. The concept of equal protection guarantees
resident aliens the same right to earn a livelihood as is enjoyed

by all ci ti zens.
in the recent ~houlas decision, the Supreme Court announced

another limitation on state regulation of marine fisheries.

3~ 8! The Court also rejected the state ownership theory as a

justification for discrimination against  nonresidents, and
distinguished NcCready v. Virginia, 94 U.S. 391 876!, which
upheld a Virginia statute  prohibiting nonresidnets from planting
oysters in the tidal waters of the Ware River. The Court

restricted  ac~greed ro inland waters aud non-free swimming fish.
334 US. at 40L

DOUGLAS, CONNISSIONER, VIRGINIA  NARINE
RESOURCES CONNISSION v. SEACOAST PRODUCTS, INC.
431 U.S. 265 977!

NR. JUSTICE NARSHALL delivered the opinion of the Court.
The issue in this case is the validity of two Virginia
statutes that  limit the right of nonresidents and aliens to catch
fi sh in the terri torial waters of the Commonwealth.
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Personsor corporations wishing to fish commercially in
Virginia mustobtain licenses. Section 28.1-81.1 of the Virginia
Code Sec. 81.1! Supp. 1976!, enaded in 1976, limi ts the
issuance of commercial fishing licenses to United S tates
citizens. Under this law, participants in any licensed
Bartnership, firm, or association mustbe citizens. A fishing

usiness organized in corporate f ormmaybe licensed only if it

is chartered in this country; American ci tizens ownand control

at least 75/ of its stock; andits president, boardchairman,and
controlling board majority are citizens.

Section 28.1-60 of the Virginia Code Sec. 60! Supp. 1976!
governs licensing of nonresidents of Virginia to fish for
menhaderan inedible but commercially valuable species of fin
fish.  Section 60 allows nonresidents whomeethe citizenship
requirements of Section 81.1 to obtain licenses to fish for
menhaderin the three mile-wide belt of Virginia s territorial
seaoff the Commonwedthasterncoastline. At the samdime,
however,Section 60 prohibits nonresidents from catching menhaden
in the Virginia portion of ChesapeakeRay.

Appellee Seacoast Products, Inc., is one of three companies
that dominatethe menhademdustry. The other two firms, unlike
Seacoast, have fish processing plants in Virginia and are owned
by Americancitizens.  Hence, they are not affected by either of
the restrictions  challenged in this case. Seacoast was founded
in NewlJersey in 1911 and maintains its principal offices in that
State; it is incorporated in Delaware and qualified to do
business in Virginia. The other appellees are subsidiaries of
Seacoast; they are incorporated and maintain plants and offices
in States o ther than Virginia. In 1973, the family of Seacoast s
foundersold the businessto Hansofdrug, L td., a United t'ingdom
company almost entirely  owned by alien stockholders. Seacoast
continued its operations unchanged af ter the sale. <11 of its
officers, directors, boat captains, and crews are American
citizens, as are over 95/ of its plant employees.

At the time of its sale, Seacoast s fishing vessels were
enrolled and licensed American-flag ships. Seeinfra, at 272-
274. Under 46 U.S.C. Section 808, 835, the transfer of these
vessels to a foreign-controlled corporation required the approval
of the Depatmentof Commerce.This wasgranted uncondtionally
over the opposiion of Seacoass compt tors af ter a full public
hearing that considered the effect of the transfer on fish
conservation and managemengn Americanworkers and consumers,
and on competition and other social and economic concerns.
Fol.lowing this approval, appellees fishing vessels were re-
enrolled and relicensed pursuant to 46 U.S.C. Section 251-

252, 263. They remain subject to all United S tates laws
governing maritime commerce.
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In past decades, although not recently, Seacoast had
operated processing plants in Virginia and was thereby entitled
to fish in Chesapeake Bay as aresident. Nore recently, Seacoast
obtained  nonresident menhaden licenses as restricted by Section
60 to waters outside Chesapeake Bay. In 1976, however, Section
81. 1was passed by the Virginia Legi sla ture, c. 338, 1976 Va.

Acts, and appellant James E. Douglas, Jr, the Commissioner of
Marine Resources for Virginia, denied appellees license
applications on the basis of the new law. Seacoast and its
subsidiaries were thereby completely excluded from the Virginia
menhaden fishery.

Appellees  accordingly filed a complaint in the District
Court for the Eastern District of Virginia, seeking to have
sections 60 and 81.1 declared unconstitutional and their
enforcement  enj oined. Athree- judge court was convened and it
struck down both statutes. It held that the citizenship

requirement of section 81.1 was pre-empted by the Bartlett Act,
16 U.S.C. 1081 et ~se., and that the residency restriction of
section 60 violated the Equal Protection Clause of the Fourteenth
Amendment. We noted probable jurisdiction of the Commissioner s
appeal, 425 U.S. 949 976!, and we affirm.

Seacoast advances anumber of theories to support affirmance
of the judgment below. See Fusari v. Steinberg, 419 U.S~ 379,
387 n. 13 975!; D~andnleev. WIlllaas, 397 U.S. 471, 475n. 6

970!. Amongthese is the claim that the Virginia statutes are
pre-empted by federal enroliment and licensing laws for fishing
vessels. The United  States has filed a brief as amicus curiae
supporting  this contention. Although the claim is basically
constitutional in nature, deriving its force from the operation
of the Supremacy Clause, Art. VI, cl. 2, it is treated as
"statutory” for purposes of our practice of deciding statutory
claims  first to avoid unnecessary constitutional adjudications.
See Ha ans v. Lavine, 415 U.S. 528, 549 974l Since we decide

the case on this ground, we do notreach the consti tuti onal
issues raised by the parties.

The well-known  principles of pre-emption have been rehearsed
only recently in our decisions. See, e.g., Jones v. Rath Packing
Co., 430 U.S. 519, 525-526 977!, De Canas v. Bica, 424 U.S. 351
976!. No purpose would be served by repeating them here. It
is enough to note that we deal in this case with federal
legislation arguably  superseding state law in a "field which
has been traditionally occupied by the S tates." Jones v. Rath
Packing Co., supra, at 525. Pre-emption accordingly will  be
found only if "that was the clear and manifest purpose of
Congress. Rice v. Santa Fe Elevator Corp.,, 331 U.S. 218, 230
947" Ibid. Weturn our focus, then, to the congressional
intent mbodied in the enroliment and licensing laws.
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The basic form for the comprehensive federal regulation of
trading and fishing vessels was established in the earliest days
of the Nation and has changedlittle  since. Ships engagedin
trade with foreign lands are '"registered," a documenta tion
procedure set up by the SecondCongressin the Act of Dec. 31,
1792, 1Stat. 287, and now codified in 46 U.S.C., c.2. "The
purpose of aregister is to declare the nationality of aves-
sel... and to enable her to asserttha tnationali ty wherever
found.” The Mihawk, 3 Mall. 566, 571 866!; Andersonv. Pacific
Coast S.S. Co., 225 U.S. 187, 199 912! Vessels engagedin
domestic or coastwise trade or used for fishing are "enrolled"
under procedures established by the Enrolilment and Licensing Act
of Feb. 18, 1793, 1 Stat. 305, codified in 46 U.S.C., c. 12.
"The purpose of an enroliment is to evidence the national
chaxacter of avessel .. .and to enable such vessel. to procure
a. .. license." The Mohawk, supra; Anderson v. Pacific Coast
S.S. Co., supra.

A "license," in turn, regula tes the use to which avessel
may be put and is intended to prevent fraud on the revenue of the
United States. See 46 U.S.C. 262, 263, 319, 325; 46 CFR67.01-13

976!. The form of alicense is statutoxily = mandated; "license
is hereby granted for the... [vessel! to be employedin
carrying on the ... coasting trade, whale fishery,

mackerel fishery, or cod fishery, as the case maybe!, for
one year from the date hereof, and no longer." 46 U.S.C. 263.

The law also provides that properly enrolled and licensed vessels
"and no others, s