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PREFACE

The 1985 session of the Florida legisla ture produced
landmark legisla tion in the area of coas tal land use and
resources management. The Growth Management Act and the Coastal
Zone Protection Act of 1985, following on the heels of major
water resources and wetlands protection acts in 1983 and 1984,
can again make Florida a leader in environmental protection and
coastal management. This year is, therefore, particularly
appropriate for the publication of a book on Florida coastal law.

Coastal law courses are becoming common in graduate programs
and law schools, and they are different because they focus on a
place ra ther than a generally recognized field of law. The
impor tant interrela tions of wa ter, habi tat, wildlife, and land
use, the jurisdictional conflicts, and even the difficulty of
establishing a boundary make the coast unique. Coastal law
involves aspects of land use law, water law, natural resources
law, proper ty law, and even cons ti tu tiona 1 law, bu t in the
perspective of the special needs of the coas t. This book is
intended to provide a text for coastal law courses in Florida, as
well as provide a general reference book for attorneys,
legislators, agencies, and the public.

For sake of brevity and to keep the text relatively
uncluttered, footnotes and citations are omitted except where
considered particularly significant. The original number of a
footnote in the quoted text is indicated in parentheses.
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COASTAL LAW: AN OVERVIEW

During the las t two decades, the coas ts of the Uni ted S ta tes
have been the focus of increasing attention by scientists, legal
scholars, legisla tures, developers, and the public. Research on
coastal and estuarine systems has established not only the
tremendous productivity of these systems and their economic
importance, but also their vulnerability, interdependence, and
accelerating rate of deterioration. Tourism and coastal
development have increased. National legislati,on has been
directed at better management and conservation of the coast, and
coastal states have spent the last ten years developing special
management plans for their coasts. Why have the coasts been
selec ted for this a t tention'?

In law, the coast has long received unique recognition. The
public has special ri.ghts of access and navigation in coastal
waters. The government owns lands under navigable waters,
including the we t sand areas be tween the low and high tide marks,
and holds these lands in trust for the public. This public trust
doc trine, traced to Roman times, has been recognized by the
Supreme Court as part of United States common law since 1845.

Recreation is an important use of the coast, but the coasts
are more than the nation s playground. The nation s largest
cities are located on the coasts of the oceans and the Grea t
Lakes. The ra te of popula tion growth in coas tal areas is almos t
twice that of the rest of the country: Estimates suggest that by
the year 2000 nearly 80 per cent of the United States population
will live within 50 miles of the coast. Pollution problems
associated with population concentration on the coasts have been
aggrava ted by the filling in of coas tal we tlands � na tural wa ter
cleansing areas � for residential and recreational development.
Coas tal es tuaries are also a favori te site for indus try because
they provide access to water transportation systems and
convenien t was te disposal.

The term "coastal zone," whi,ch refers to the area
where land meets water, was coined by the Commission on Marine
Science, Engineering, and Resources. This commi.ssion, also
known as the Stratton Commission, was created by Congress in 1966
to i.nves tiga te and make recommenda tions concerning major issues
of United States marine law and policy. The coast was a focal
point of the Commission s three � year-investiga tion. The
Commission s 1969 final report, The 'Nation and the Sea, empha-
sized the importance of the coastal zone to the nation:

The coast of the United S tates is, in many
respects, the Nation s most valuable geographic
feature. It is at the juncture of the land and
sea that the great part of this Nation s trade
and indus try takes place. The wa ters off the
shore are among the most biologically pro-
ductive regions of the Nation.



The Commission found, however, tha t the value of the coast as a
vital natural system and as a focal point for trade and recrea-
tion was threatened by increasing population concentration and
commercial, recreational, and residential development.

;management and use of the coast has traditionally been a
ma t ter of local interest. Indeed, the trend prior to 1970 had
been toward the transfer of such functions from sta te to local
governments. The Stra tton Commission s report, however,
iden ti f ied the coas t as a na tional resource and concluded tha t

the federal government had a direct responsibility for navigation
and commerce in coastal waters and a shared interest in

conservation and economic development in coastal areas. The
report also recognized that "[r Japidly intensifying use of
coas tal areas already has outrun the capabili ti.es of Local
governments to plan their orderly development and to resolve
conf Lic ts."

The conclusion of the Stratton Commission that our coasts

were in jeopardy was bolstered in 1970 by the Department of
Interior s Rational Estuary Study. The study documented the
accelera ting rate a t which estuaries and coastal wetlands were
being destroved or altered and made recommendations concerning
coastal wetland management.

The Stra tton Commission report and the National Estuary
S tudy spurred Congress to introduce a series of bills and
proposals which culminated in the Coastal Zone management Act of
1972  CZNA!. The Act enunciated a national policy " to preserve,
protect, develop, and where possible, to restore or enhance, the
resources of the Nation s coastal zone for this and succeeding
genera tions." This policy was not implemented, however, by
imposing a federal land and wa ter management scheme on the
coas tal zone. The Congressional f indings s ta ted:

Section 301.  g! The key to effective protection
and use of the land and water resources of the coastal

zone is to encourage the states to exercise their full
authority over the lands and waters in the coas tal zone
by assisting the sta tes, in cooperation with Federal
and Local governments and other vitally affected
interests, in developing land and water use programs
for the coas tal zone, including unified cri teria,
s tandards, me thods, and processes for dealing wi th land
and water use decisions of more than local significance.

The CZNA provides federal funding for states to develop and
adminis ter coastal programs according to guidelines set out in
the act. S tate participation is voluntary, and the states are
given grea t flexibili ty in their approaches to coas tal
management. Acceptable federal models range from direct s ta te
control of land and water use regula tion to state review of
locally or regional1.y implemented programs. In addition, the
CZMA only generally defines the coastal zone to include the
territorial sea and ad]acent lands "to the extent necessary to
control shorelands, the uses of which have a direct and signifi-



cant impact on the coastal wa ters." Each sta te defines the
limits of its coastal zone in its management program.

Federal funding for coastal management programs is a
tradi tional incentive far s tate participation in the process. The
CZNA provides, however, an additional incentive for state
participation � the so-caIled federal consistency requirement.
Section 307 of the CZNA requires that federal activities directly
affecting the coastal zone be consistent with approved state
management programs to the maximum extent practicable. S tates
are still in the process of testing the usefulness of the federal
consistency requirement in creating a role for the states In
federal decision making for activities affecting the coastal
zone.

The Washington coastal program was the first to receive
federal approval in 1976. Florida s program, approved in 1981,
was among the last. All eligible states  as well as Puerto Rico,
the Northern Narlanas, the Virgin Islands, Guam, and American
Samoa! participated in the federal program during the program
development period. Only Georgia, Virginia, Ohio, Illinois,
Indiana, Minnesota, and Texas do not have federally approved
coastal management plans. The degree of participation by the
states and the fact that approxima tely 80 per cent of the United
S tates coast is now governed by coastal management plans indicate
successful implementation of the CZNA and, presumably, better
management of the coasts. Coastal programs are now, however, at
a ma/or turning point.

Host state coastal programs are approaching a crisis in
funding that is primarily attributable to an impending loss of
federal support. The research, the experts, the public
participation, the staffs, and the planning and development of
adminis tra tive f rameworks f or s ta te coas tal programs have been
supported by federal funding of up to 80 per cent of the costs.
The legislative history and debate concerning the 1980 amendments
to the CZHA indica te, however, tha t a t less t some members of
Congress intended that federal funding for state coastal programs
be limited ta the development and initial implementation stages.
Even without specific action by Congress to limit CZNA grants,
the Reagan administration has drastically cut allocations for the
federal coastal management office and state programs. Host
states cannot afford to internalize the costs of supporting the
programs they have created in their cooperative effort with the
federal government. A coastal regulatory framework without the
funds or personnel to implement it would waste a decade of effort
to improve the quality of the nation s coasts.

There is little doubt that Florida is in a unique situation
with regard to coastal management. When Florida was admitted to
the union, wetlands constituted nearIy two-thirds of the state.
Even today, there is very li ttle of the s ta te tha t could not
arguably be characterized as "coastal zone." Florida also has a
strong economic dependence on the recrea tional use of Its 1200-



mile coastline. Nore than 75 per cent of Florida s popula tion is
now located in the coastal counties, and projections indicate
that 82 per cent of the population growth between 1980 and 1990
will be in the coastal area.

The law of Florida s coas t has been closely tied to the
development policy of the s tate. His torically, Florida s policy
promoted draining and filling coastal and interior wetlands to
encourage agriculture and economic development. Today, however,
the importance of those areas to water management and storm
protection, to commercial and recreational fisheries, and as
wildlife habitat is well appreciated and reflected in Florida
law. Al though Florida has always a t temp ted to a ttrac t touris ts
and residents to its beautiful beaches, there is a growing
realization that, unless future growth is better managed, the
beaches may be lost. Of greater importance is the possibility of
loss of human lives if the natural protection of dunes, wetlands,
and barrier islands is destroyed or if development proceeds
without considera ti,on of coas tal s torm hazards or provision for
emergency evacuation of coastal inhabitants.

This book presents the development of Florida s coastal law.
Because this area of the law is dynamic and reflects evolving
state policies, materials from federal law and other states are
included for comparison and analysis of al tern' tive approaches to
management isssues.

Par t One provides an introduc tion to the coas t and coas tal
management. The initial s lections explain the nature of coastal
ecosystems and the scope and intensity of coas tel uses. Further
readings discuss the past and future of coasta management and
Florida s special management issues.

Part Two traces the development of private and public rights
in the coastal areas and wetlands. His torically, the common law
is the source of individual rights in navigable wa ters and the
shoreline and b-:;s been the basis for much of the regula tion of
these areas. Ti is section presents the evolution and
interpretation of Florida and federal common law of. the coast and
contrasts Florida law with that of other states.

Par t Three examines the legal regula tory f ramework of
coas tal management. Intergovernmental rela tions are, perhaps,
the key to ef fee tive coas tal management. The fragmented
management of the coast, with little or no coordinated planning
among agencies or levels of government, is often a more
significant problem than lack of management. Florida s
management strategy of integrating applicable law and
coordinating agency action provides a case study in
intergovernmental rela tions.



PART ONE. THE COAST: AN INTRODUCTION

Section l. COASTAL ECOSYSTEMS AND IMPACT OF COASTAL DEVELOPMENT

Because public understapding of coastal issues and the
purposes of the Coastal Zone Management Act was an important step
toward development of state coastal programs the federal Office
of Coastal Zone Management commissioned the Natural Resources
Defense Council to prepare an educational and informa tional
booklet. The publication was intended to increase public
awareness of the problems of the coastal zone, explain the
federal coastal legislation, and serve as a primer for
development of state coastal management plans. The following
excerpt provides an excellent introduction to coastal ecosystems
and the impact of coastal uses.

Department of Commerce, Who s Mindin the Shore~ A Citizens
Guide to Cpa s tal Zone Management 2l-32 �976! .

COASTAL ECOSYSTEMS

Principles of Ecosystem Management

A coastal ecosystem is a geographical unit comprised of all
of the various forms of life and their physical environments in
the coastal waters and adjacent shoreland -- each component
interacting with the others. It includes the coastal water basin
or basins and the coastal watershed or drainage basin adjacent to
coastal waters.

It is a basic principle of ecology that the forms of life
and physical components in an ecosystem are interdependent; what
happens to one affects the others. For example, a decline in the
number of fish in an estuary will force the birds that feed on
them to move elsewhere. The coas tal management program mus t
recognize this interdependence and strive to preserve the natural
balance. Otherwise, impor tant resources  which have tremendous
economic value! will be lost.

Cer tain physical processes are ex tremely impor tant to
coastal ecosystems. If one of them is altered, a chain reaction
can occur that will disrupt all the species living there. The
pattern of water circulation wi thin the basin, together with the
volume, pattern, and seasonal rate of fresh water flowing into
the sea, are key factors. Also, in coastal waters, the presence
of nu trients, the penetration of sunlight, and the temperature of
the wa ter are impor tant fac tors.

The natural circulation of water serves to disperse and
dilute pollutants, transport nutrients, and maintain the level of
salt concentration in the water to which various species have
adjusted. Tides, wind, and rainfall all affect the circulation,
bu t are beyond the control of the management program.



Human activity can disrupt the circulation pattern. For
example, if a highway is constructed on a solid causeway in a
we tland area, the flow of wa ter be tween the inland marsh and
other coastal waters will be cut off, and the inland side can
become a stagnant breeding ground for mosqui tos while the other
coastal waters lose their main source of nutrients ~ Plant life

may decline, and the fish and birds that depend on the plants may
dwindle. Wha t was an a ttrac tive, produc tive resource would
become an unproductive nuisance.

Any change in fresh water run � off directly affects
circula tion. Accordingly, human ac tivi ties which involve shor t-
cu tting the na tural drainage pa t tern � � such as dredging, digging
channels, flood control projects, paving, or the removal of
vege ta tion -- will di srupt circula tion. Af ter a rain, if fresh
water run-off travels, via a canal, for example, into coastal
waters too rapidly and is undiluted, the sudden drop in the salt
concentration in the water can kill shellfish and other types of
coas tal. life. Wa ter qual i ty will also be adversely af fec ted, as
the pollutants and sediment loads are not absorbed or otherwise
filtered. Flood control projects, such as levees that keep river
waters from spreading into natural flood plains, can also speed
run-off and damage coastal environments.

Nutrients are another basic element of every coas tal
ecosystem. Substances like nitrogen, phospha tes, sulfates,
carbonates, calcium, sodium, and potassium aid the growth of
marine plants and other coastal species. Normally, these are
supplied by decayed plant matter and minerals washed down streams
into coastal wa ters. I f the inflow of s treams is al tered, the
nutrient level can decline and entire ecosystems can be injured.

I t is also possible to have an excess of nutrients. In
particular, an excess of nitrogen, contained in sewage and
fer tilizers, can stimula te too much plant growth in coas tal
wa ters. Aquatic p~ants like algae flourish, and a process called
eu trophica tion soc occurs. Thick growths of algae cut off light
to other water plants; as the algae and other plants die, they
sink to the bottom where microorganisms decompose them into a
layer of silt. The decomposi tion process requires large amounts
of oxygen which the microorganisms draw ou t of the wa ter, The
level of dissolved oxygen soon drops below the level required by
fish and other types of aquatic life, and the waters can become
dead and stagnant.

Sunlight is another essential factor in the operation of the
ecosystem. Through photosynthesis, plants capture and store
solar energy. Ac tivi ties such as dredging s tir up si1 t and
increase the turbidi ty of the wa ters. The decline in light
penetration results in a decline in plant growth.

Temperature is also a factor in maintaining an ecosystem. A
reduction in water circula tion can rai.se or lower the water
tempera ture, depending on the season. The discharge of hea ted
wa ter from power plants and indus tries raises the wa ter
tempera ture. Some species of coastal life are extremely
sensitive to temperature changes.



Temperatures greater than 90 degrees F will deplete the
popula tions of mos t key es tuarine animals. Sub tropical and
tropical waters approach this level during the summer, and even
slight additions of heat from man-made sources may push the
temperature past the tolerance of marine life, Changes in
temperature may also affect aquatic life in other ways. For
example, salmon will not spawn if water temperatures are over 55
degrees F.

Vi tal Na tural Areas

A s ta te s coas tal zone management program mus t take into
account the physical processes at work in coastal ecosystems to
ensure tha t they are not disrup ted. When a s ta te designa tes
geographic areas of par ticular concern as par t of i ts program, i t
may identify prime recreational and development areas, but it
should also include critical or vital na tural areas and ensure

that they are adequately protected. These areas include
estuaries, wetlands, sand beaches and dunes, coral reefs,
shellfish beds, drainage ways, kelp and sea grass beds, tidal
fla ts, barrier islands, and the breeding, nursery, wintering, and
migratory areas of wildlife. Below we discuss the functions
performed by certain of these vital areas.

Es tuaries. One of the mos t impor tan t areas in the coas tal
zone is the estuary � defined in the Act as "that part of a
river or s tream or other body of wa ter having unimpaired
connection with the open sea, where the sea water is measurably
diluted with fresh water derived from land drainage," Basically,
estuaries are the waters at the mouths of coastal streams and

rivers.

Estuarine environments are rich because of the abundant

mineral and organic nutrients contributed by bo th the coastal sea
wa ters and fresh water run-off. This richness is aided by tidal
and wind mixing tha t brings nu trien ts to es tuar inc habi ta ts.
These processes combine with the shallow, sun-ba thed nature of
the waters and reduced tidal and wave stress to provide ideal
condi tions for growth of marine plants and animals. The young of
many species of fish develop in these waters.

For many of the same reasons tha t es tuaries are produc tive,
they are also vulnerable: because they already have a high level
of natural nutrients, they are vulnerable to excess nutrients and
the associa ted problem of eu throphica tion; because of their
shallowness and semiconfined character, pollutants can be trapped
in their waters. Indeed, almost 75 percent of the nation s
estuaries have already been damaged by dredging or pollution.

wetlands. wetlands may be generally defined as those areas
between the mean low tide mark and the yearly high storm mark.
Because upper wetlands are occasionally flooded, they are
na turally vege ta ted wi, th wet-soil, sal t- tolerant plants. They
usually take the form of grass meadows or marshes. Lower
wetlands -- found in areas between the mean low and high tide
marks -- are similar in charac ter. Salt marshes and mangrove
forests are examples.



These areas serve many cri tical func tions: they cleanse
runoff; they regulate the flow of run-off and silt; they reduce
flooding and maintain the navigability of waterways; they take up
and store basic nutrients; and they provide essential food and
shel ter for coas ta1 f i sh and wild L if e. The vi tali ty of these
areas depends upon the quanti ty and quality of the fresh water
flowing into them. To function optimally, they must not be
overloaded wi th contaminants, nor have their drainage pa tterns
disrupted by dredging or development.

Sandy Beaches and Dune Sys tems. These cons ti tu te a buf fer
between the open ocean and the shorelands. The drif ting waves of
sand, anchored in place only by a fragile plant community of
rapid-growing grasses, protect inland areas from storms and
provide a source of sand to replace that lost in erosion. Dunes
are important because they are able to shift and thereby absorb
storm waves. Construction on beaches or dunes interferes with
and of ten destroys the delicate pattern that maintains the dune
system. It destroys the grasses and allows winds to blow dune
sands away, or it interrupts currents that bring more sand. The
inevitable result is erosion, flooding, and destruction. Dunes
should not be altered in any way. They should be designa ted for
comple te preserva tion.

Barrier Islands. Similar considerations apply to barrier
islands such as those off the Atlantic and Gulf, oasts. These
islands serve as important buffers against the open ocean,
providing the shoreland s frontal defense against storms. They
also have important tidelands on their inland side. The
preservation of barrier islands depends on protection of their
dune sys tems.

LAND AND WATER USES IN THE COASTAL ZONE

The coas tal ~ ~nagemen t p "ograms mus t resolve the of ten
competing demands placed on coastal resources by a wide variety
of uses, activities, and developments. This chapter will discuss
some of the mos t common uses of the coastal zone and identify t? e
ecological and other considerations that ci tizens should urge
their states to take into account in setting priori ties of uses
and establishing controls on coastal development. L more
extensive discussion of these can be found in John Clark s book,
Coas tal Ecosys tems.

Recrea tion. Recrea tion is the mos t direc t use tha t mos t oF
us make of the coas tal zone. The average time spent per capi ta
in recreation on the coas t is 10 days per year. 'luch of this
time is spent vacationing on the sandy beaches of FLorida or
southern California, or the coastal headlands of Oregon, as
examples. Sport fishing, another major form of coastal
recreation, at trac ts over 9. 5 million sal t wa ter anglers
annually, and amounts to a billion � dollar-a-year business.
Hunting, surfing, boating, skindiving, and nature studies are
o ther popular coastal ac ti vi ties.



But the alarming fact is that while the demand for public
recrea tion has been increasing, the oppor tuni ties have been
declining. Only two per cent of the coas tline is now available
for public recreation, and many of the finest and most accessible
areas are rapidly being walled off by priva te development.
Recrea tional uses should be a high priority of concern in the
planning process. States should be urged to consider the
acquisition of property, developer exactions, and other
techniques for protecting and enhancing public recrea tional
oppor tuni ties.

At the same time, management programs should recognize that
excessive recrea tional use may damage cer tain f ragile coas ta1
resources. The organisms in tidepools may be deple ted by
collectors, or fish and wildlife populations may suffer from
excessive fishing and hunting. ".larshes and dunes may be damaged
by too much foot traffic. The management porgram should tailor
recreational use to the carrying capacity of the area ~

Finally, certain types of recrea tional uses may unduly limi t
the variety of recreational experiences or the people who can
enjoy them. Large-scale beach front hotel or condomimium
developments may limit access to a privileged few in an area
which should be available to all and for a variety of uses.

Agriculture. Many coastal regions are prime agricultural
areas. This is due in part to the fact that rivers and streams
have lef t rich soil deposi ts along their deltas. In addi tion,
along the Pacific coast, the climate is particularly well suited
f or cer tain crops such as ar tichokes. However, due to
competition from subdivisions, industry and other uses,
substantial amounts of agricultural land have been lost. This
acreage is not replaceable, and the coastal programs should take
care to conserve it.

Besides being an important economic use, agriculture, if
properly controlled, is a desirable use of the coastal zone from
an environmental perspective. It preserves open space and does
not present the danger of property damage and loss of life from
flooding that more intensive types of development do.

Uncontrolled agricultural use can have serious adverse
affects on the coas tal zone, ho~ever. Run-off can contaminate
coastal waters. Indeed, crop lands account for almost two
billion tons of the sediment ~ashed into public waters each year,
four times as much as the next major sourse. Farm run-off also
frequently contains pcs ticides, fertilizers, and animal wastes,
causing eutrophication and pollution.

To prevent damage to coastal ecosystems, shoreline farms

-should not alter the natural drainage system that cleans
run-off of contaminants;

� should contain buffer areas to allow natural treatment of
run-off;

-should use short-lived biodegradable pcs ticides instead of
"hard" chemicals like hep tachlor and chlordane;



-should use me thods of cul tiva tion tha t minimize erosion;

and
-should collect and treat large concentrations of animal

was tes.

Commercial Fisheries. Commercial fishing is a billion-
dollar-a-year business. The harvesting, processing, and
marketing of coastal fish is a major economic activity,
par ticularly in cer tain regions of the country. The shrimp
industry is a major component of the coastal economies of the
South Atlantic and Gulf states; oysters and clams are important
to the Chesapeake Bay region; and salmon is of critical
importance to the Pacific Coast. The harvest of menhaden, a fish
used ex tensively for animal feed and industrial purposes, has
made major contributions to the Chesapeake Bay, Atlantic, and
Gulf regions. All of these fish species are in some way linked
to coas tal wa ters.

Disruption of the natural ecosystems by the filling of
wetlands or pollution of coastal waters can directly threaten
fisheries. For example, clams and oysters feed by filtering
wa ter through their bodies. Bac teria, pes ticides, and toxic
metals present in coastal waters are trapped and concentra ted in
their tissues; and people or animals who ea t them can be exposed
to dangerous concentrations of harmful substances. Because of
pollution, millions of acres of estuarine shellfish beds have
been closed to harvesting. If management programs adequately
control pollution discharges, protect vital areas like breeding
and nursery grounds, and prevent over-fishing, this acreage can
be re turned to production, and many species now dwindling in
numbers can rebound to their former abundance.

Shipping. Always a major use of the coastal zone because of
the loca tion of ports and vessel traffic through coastal wa ters,
shipping today is experiencing several transforma tions that have
major implica tio~s for coastal areas. Foreign and domestic
shipping moves well over a billion tons of material a year.

An increasing share of this tonnage is petroleum. Oil
spills, which appear to be an inevitable by-product of petroleum
transport, have major deleterious effects on coastaL ecosystems.
In addition to their direct toxic effects on birds and fish, they
can disrupt physiological and reproduction processes in a variety
of species. At present, there are no adequate means to prevent,
police, or clean up oil spills. Nonetheless, management programs
should strive to reduce spills and their impacts to a minimum,

%n associated trend in the shipping industry is the
increased size of tankers. Their average size is expected to
double between 1970 and 1980; a t the same time, their maximum
draft will increase from 70 to 100 feet. Few ports will be able
to handle supertankers unless harbors are dredged. Dredging
channels and filling wetlands with the spoils have already caused
significant damage to es tuaries. Between 1950 and 1969, over
500,000 acres of estuarine habita t were lost through dredging and
filling. According to Clark, "dredging activity is the grea tes t
single threat to coastal waters."
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Dredge and fill activIties can create short- and long-term
changes in circulation and salinity by altering water flows.
Sediments from the opera tions add to turbidity. Dredging can
also s tir up deposits of pollutants from the bottom and decrease
the oxygen in coastal waters. In addi tion, plant and animal life
such as shellfish are directly destroyed by dredging and spoil
disposal opera tions.

To avoid des true tion of cri tical habi ta t, naviga tion
channels through coastal waters should be located so as to avoid
vital areas -- wetlands, shellfish beds, grass beds, etc. The
channels should also be dredged no deeper than is necessary for
safe passage of ships. Dredged spoil should not be disposed of
in areas of environmental concern. Ra ther, the spoil should be
hauled inland or to an ocean si te far f rom inle ts and vi tal

areas.
Another trend in water-borne commerce is toward

"con taineriza tion" -- where cargo is shipped toge ther in
enormous cra tes ra ther than by individual i tern. Unlike
super tankers, containeriza tion has compara tively li ttle impac t on
existing depths of channels and docking areas. The major impacts
are likely to be fel t onshore over a wide area, including the
Great Lakes region, through an increased demand for expanded
shoreline storage and handling areas. Expansion should be
directed away from critical environmental areas. The filling of
wetlands for such purposes should be particularly discouraged.
To the greatest extent possible, the creation of impervious
surfaces, in the construction of storage areas, should be limi ted
and the natural drainage maintained.

Industial Use. Fif ty percent of the manufacturing
facilities in the United S ta tes are located in the coastal zone.

Some industries are sited on waterfronts of necessity, because of
a need for access to water transportation or cooling water.
Nost, however, do not require waterfront locations. They are
there because of the low cos t of coas tal lowlands, easy access to
marke ts, or the inexpensive si te for was te disposal a f f orded by
coastal wa ters. Wetlands are frequently filled to provide
waterside locations for industry, thus cutting into estuarine and
coas tal productivi, ty. In addi tion, the continued si ting of
industry in the coastal zone «esults in impacts from extensive
secondary development, the generation of pollution, and waste
wa ter and hea t.

The poilu tants and was te wa ter f rom indus try f requen tly
endanger aquatic organisms and water quality. Th threat varies
f rom indus try to indus try. For example, the poilu tan ts
associa ted wi th paper and allied indus tries include ni trogen,
phosphorous, oil, grease, and other chemical effluents.
Petroleum refining results in the significant discharge of
phosphorus, hea ted wa ter, heavy me tais, cyanide, sulf ides, oil,
and grease.

The effects of these pollutants can be curbed by the
applica tion of effluent control technology. The Federal Water
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Pollution Control Act Amendments of 1972, which are to be
implemen ted in each s ta te managemen t program, se t as a na tiona1
goal the elimina tion of all indus trial discharges by 1985.
Management programs should contain s tandards to mee t the s tric t
requirements of that Act.

In addition, all new industrial development should be
direc ted away f rom vi tal na tural areas or o ther areas of
environmental concern on the coast. Industries which are not

"coastal-dependent" should be required to si te their facili ties
inland.

Mining. Extractive industries mine an array of ocean
resources, including oil, na tural gas, phospha te, sand, me ta1.s,
and biological resources, such as oyster shell. '.lany of these
ac tivi ties take place wi thin shallow coa s tal wa ter s; o the rs
opera te in deeper wa ters on the ou ter continental shelf .
Offshore petroleum and natural gas production has the greatest
impact on the coastal zone among these activities. This topic is
discussed in the next chapter.

Of the o ther ex trac tive opera tions, the mos t signif Lean t are
sand and shell dredging, salt evaporation, and phosphate strip
mining, all of which take place in shallow, nearshore waters.
About 100 million tons of sand and gravel, 10 percent of the
national total, are mined ahnually from submerged coastal beds.
Oyster shell, used for cement, poultry grit, and other produc ts,
is one of the principal minerals mined in es tuaries. I ts
production from beds in San Francisco Bay and along the Sou th
Atlantic and Gulf coasts Is valued a t $50 million annually.
Close to $400 million worth of chemicals or chemically-related
materials such as salt or magnesium compounds are processed from
sea water each year. Significant quantities of phosphate are
mined for fertilizer.

The problems produced in the coastal zone by these latter
industries vary' Removal of sand, gravel, and shells from
coastal waters damages valuable spawning, nursery and feeding
sites for fish, increases turbidity and destroys essential bottom
life's Shoreline mining can undercut beaches and cause erosion.
Some extraction facilities discharge brines containing
concentra tions of copper, zinc, and other ma terials harmful to
aquatic life.

Because of these problems, other sources for minerals should
be explored before mining takes place in the coas tal zone. I t
should be prohibited in particularly sensitive or fragile areas,
Where mining occurs, it should be carefully regulated. The
preferred course would be ta require reclama tion of mining areas
and to set standards to control discharges and spoils disposal.

Power Plants. Coas tal si tes are of ten chosen for power
plants because marshland prices are low, water for cooling is
abundant, and no large papula tion centers are nearby. However,
during both their construction and operation phases, these
facilities pose significant problems for coastal ecosys tees.
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Cons true tion of the plant i tself may des troy impor tant es tuarine
habi ta t and genera te run-off and sedimenta tion in adjoining
wa ters.

Craver problems, however, are associa ted wi th open cooling
systems. Plan ts f i tted wi th this type of system draw water
through the plant and discharge it 10 degrees to 34 degrees F
hotter than i t was when i t came in. The thermal discharge can
disrupt an ecosystem for a distance of 35 miles. harass beds may
be damaged, and the behavior patterns of those marine species
that are keyed to specific temperature levels can be disrupted.
In addi tion, the dredging necessary for the intake and discharge
pipelines increases turbidity and produces the other
environmental impac ts associa ted wi th channel dredging or mining
in coas tal wa ters.

The greatest problem from [an! open cooling system is the
impingement and entrainment of fish. Multi tudes of aqua tic forms
are drawn in with the cooling water and either killed against the
screens that protect the intake pump  impingement!, or, for those
organisms too small to be screened out, exposed to extremes of
heat, turbulence, and abrasion on passage through the plant
 entrainment!. Up to 30 percent or more of an annual brood of
estuarine-spawning fish can be killed by the operation of a 1,000
megawatt plant located in a semi-enclosed ecosystem or breeding
area, like the Indian Point plant on the Hudson River. A million
fish are killed on the screens of this plant each winter.

To prevent serious damag to coas tal ecosys tems, the
following considera tions should be applied to power plant sitings:

-Plants should not be loca ted in vi tal na tural areas of the

coas t;
-Closed cooling sys tems which recycle wa ter through a

cooling tower or spray canal should be required, par ticularly for
all plants si ted on es tuaries; and

-Safeguards should be employed in the design and location of
any open cycle cooling system already in existence to minimize
their impacts on coas tal species.

The uses and developments discussed above and in the next
chapter do not constitute an exhaustive list. Citizens should
work to ensure tha t coastal zone management programs are based
upon a thorough evaluation of every use which deserves protection
or is likely to have a significant impact on the coastal zone.
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OFFSHORE Oll AND SUBURBAN SPRAWl

While the emphasis given to any par ticular issue will vary
grea tly f rom s ta te to s ta te, two broad topics in pa r ticular wi 11
require comprehensive, thorough trea tment in almost every s ta te s
coastal zone management program � industrial and energy
developments and suburban sprawl.

A complete analysis of these issues is beyond the scope of
this handbook. Energy and industrial developments will have a
tendency to be located in the coastal zone, because of required
access to water transport, or for cooling water. To exemplify
the potential impacts from these kinds of developments, we have
chosen the offshore oil drilling program on the Outer Continental
Shelf. This program will have a broad range of impacts in the
coastal zone, many of which are typical of indus trial and energy
development activities.

c

The "energy crisis" has also greatly increased pressures for
deepwater ports in the coastal zone to handle super tankers
transpor ting imported oil and for nuclear and fossil fuel
electric power plants on the coast, among other things.

J A J11

In a similar vein, the causes and potential solu tions of
suburban sprawl are too complex to be dealt with extensively in
this handbook. We discuss only the immedia te ou tcropping of the
problem in proposals for new subdivisions and the build-out of
existing lots. One cannot ignore, how ver, the impetus to such
development created by the deterioration of inner cities, the
construction of highways and other public facilities, energy
developments, and our tax laws. In many instances, the changes
required may be too far-reaching to be dealt wi th handily in the
management program, bu t the recogni tion of the magni tude of the
problem should begin there.

Coastal Impacts o Offshore Oil Drilling

In 1974, the President proposed that an additional 10
million acres per year of the Outer Continental Shelf be 1 ased
to oil companies for the discovery and production of oil. Under
this accelerated leasing program, the United S ta tes Department of
the Interior plans to lease vast tracts, not only in regions
where offshore oil production already exists, but also in so-
called "frontier" areas off the Atlantic and Alaskan coasts.

Many coastal states have urged the federal government to
defer these lease sa1es until the sta tes have an oppor tuni ty to
consider and plan for the impac t of of f shore oil produc tion in
their coastal zone programs. Never th less, the leasing program
is proceeding. Congress has authorized $3,000,000 for fiscal
years 1975 and 1976 in addition to that provided in the original

Z'fA, to be used specifically for planning for the impac ts
resulting from the leasing program.

Wha tever happens on these fronts, i t i s cl ar that the
impact of offshore oil developments should be a prime concern of
the coas tal zone planning in all affected states. moreover, the
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impacts of the OCS program will cross sta te boundaries
particularly in the Atlantic states -- and the states must
jointly plan for the areas which may be significantly affected by
the program.

The impacts from OCS development are both environmental and
socio-economic. Oil pollution is, of course, a major issue
raised by offshore oil drilling. Massive oil spills are clearly
the most dramatic incidents associated with offshore drilling in
the public mind. But little noticed leaks from pipelines and
pla tf orms are more cons tant and may have a more devas ta ting
effect on the marine environment in the coas tal zone. Therefore,
some contamination of coastal waters appears inevitable -- even
if no large spills occur.

Too little is known about the effect of oil contamina tion on

aquatic life. I t varies with the marine environment and the
species affected. Shellfish have been repeatedly proven to be
the most susceptible of marine organisms to oil contamination.
In coastal areas which support substantial commercial and sport
fisheries, particular attention should be devoted to the
potential impact of oil contamination, and efforts should be made
to prevent leasing of tracts if fisheries would be unduly
threa tened.

Transporting the oil to shore requires facilities which also
impact the environment. Pipelines are one of the proposed means
to bring oil and gas onshore from the offshore rigs. The
cons true tion of pipelines disrup ts the habi ta t of ocean bottom
organisms. If pipelines are laid across wetlands, they may
dis turb grass fla ts and marshes and disrupt water circula tion
patterns. In addition, their presence may impair the
desirability of heavily used recreation beaches or residential
areas. The management program should contain specific
recommenda tions concerning the rou ting of pipelines and the
siting of pipeline terminals and their cons true tion, maintenance,
and design in order to mitigate environmental damage.

Additional tanker terminals may be required in conjunction
with increased offshore drilling in order to transport crude oil
from areas not served by pipelines. In addition to the impac t of
the terminal itself, channels may have to be dredged to
accommodate the tankers. This acti.vi ty has a significant adverse
impact on the fisheries and benthic organisms of es tuaries.
Dredging also requires substantial spoil disposal sites. A
s tate s management program should identify areas which would
suffer the least impact from dredging and from the siting of
tanker terminals. The subsequent program should contain the
necessary tee th to res tric t tanker terminals to the iden ti f ied
loca tions.

i tizens should urge tha t their states develop policies
which require that oil companies and all energy and industrial
developers employ the best available technologies and
cons true ti.on and opera tional prac tices � to the ex ten t the s ta te
has authority over the matter. Concrete platforms, a new
technique, are one example of deveLoping technology. They mus t
be fabricated in sites of deep water with accompanying onshore
acreage. If the water at the fabrication site is not naturally
quite deep, a large amount of dredging will occur. In addition,



if pla tf orms are constructed of concre te  a.-. opposed to s tee1!,
as much ns 100000 tons of sand and gra~ l «tay be required for
one platfocn; and in turn, large surface,: ining operations may be
necessary to obtain the necessar; sand «~ d grav i. If this is
planned, companies should be required to u»dertake accompanying
reclama tion programs.

Of ~qua! or perhaps grea ter signif icance are the onshore
growth and de velopmen t which will. resul t I rc ~ the OCS leasing
program. In rural areas, ir particular, the growth may be
enormous and may severely s tr a in services and faci 1.i ties which
are not pr pared fo" it. A substantial work. force may be
required for the construction and operation of the necessary
facilities, including the drilling rigs, tank farms, h" r bors,
pipelines, and supply bases. Addi tional development and
population growth will occur in order to provide food, housing,
transportation, and entertainment for this work force.

It is apparent that in many areas, development associat d
wi. th of f shore drilling will be of such a size as to require
regional or statewide supervision, since the local planning
bodies wil I of ten 'have di f f icul ty in supervising and proces si ng
development applica tions.

To conclude, OCS development is one example of industrial
development I oca ted i n the coas tal zone. 1h== coa s tal zone
management programs mus t evalua te the po ten tial impac ts f rom
these devel.opments, and include procedures to mitiga te the
impacts resulting from the industrial facilities themselves, as
well as the secondarv impac ts of those facili ties.

Residential Subdivisions In the Coastal Zone

Unlike offshore oil production, residential development is
no t wa ter-dependent. I t may f requently be enhanced by a coas tal
loca tion, a t leas t '..n the short term. Coas tal subdivisions of f er
na tural ameni ties, recrea tional oppor tun'.. ties, and access to
urban cent rs. But the adverse impact of such development along
the coast of ten outweighs its benefits in the 'ong term.

T' he pressure for residential development is particularlv
acute in the coastal zone. Over half of the population lives
wi thin f if ty mi.les of the coas t, and the grow th ra te in coas tal
areas is three times the na tional average, Ci tizens should,
therefore, be aware of the problems that uncontrolled subdivision
dev lopment can pose, and they should make sure that their
s ta te s management program addresses these problems.

At a time when energy consumption and the costs of
government are leading popular concerns, the tradi tional
subdivision makes a poor showing. A federal study reveals that
the total investment costs, borne ultimately by occupants and
taxpayers, are 44 percent less for a high-densi ty p'armed
communi ty than for low density sprawl. Sprawling subdi,'is!ons
impose higher municipal costs for roads and utilitv services. and
they consume more energy for heating and transportation -- up to

percen t more than high-densi ty developmen ts.
In turn, coastai subdivi.iona may induce additional



development. Stores move in to be close to their customers.
Roads get widened, extra utility services are provided, and
further development becomes easier. Once the momentum for
suburbanization has begun, it is difficult to stop.

Coastal residential development creates other problems as
well. I t may obs true t scenic vis tas or wall of f access to
publicly-owned beaches. Heavy use of local roads by coas tal
residents can also jam traffic and make it more difficult for
non-residents to enjoy the coastal environment.

The grading, paving, and removal of vegetation that
accompany development are in themselves cause for concern. They
may decrease the capaci ty of the land to absorb rain wa ter. The
result may be faster and larger run � off, increased sedimentation
and turbidity, and higher flood peaks in streams; erosion along
stream channels and on bluffs; and a low ring of the ground water
table. Sedimentation can choke stream beds and estuaries and may
contain toxic chemicals, Construction of housing and the
facilities that accompany it, such as roads, bridges, piers, and
jetties, can have adverse effects on dunes and beaches by
increasing or exacerba ting beach and shore erosion. They can
also displace wildlife and destroy important breeding areas of
fish and waterfowl.

If subdivisions are sited in rural coas tal areas
particularly "second-home" developments -- the provision of
adequate sewage disposal and water supplies may prove difficult.
Septic tank systems, for example, have a limi ted life expectancy,
even if ins tailed under optimal circums tances and regularly
maintained. Of ten neither condition is met, and there are
dangers of wastes being leached through the soil, contaminating
ground wa ter or coas tal wa ters. In addi tion, if a coas tal
subdivision uses individual wells for its water supply, it may
overdraw the supply of ground water and draw salt water into the
underground aquifer or change local stream flow to the detriment
of fish and vegetation.

-.'c

Al though many s ta tes today have some type of law tha t
a t tempts to regula te subdivisions, too of ten these s ta tu tory
schemes have provided inadequate safeguards against the abuses of
poor development. Concepts such as planned unit development,
clustered housing, development rights transfer, phased
development, developer exactions, and other innovative
improvements in subdivision regulations should be considered as
devices to reduce the costs and impact of residential sprawl in
the coas tal zone.

In addi tion, local planning of f icials of ten lack access to
the sophisticated techniques and larger perspective necessary to
assess properly the potential impacts of a large subdivision
pro jec t.

[S] tates should not overlook the problems whicn mav be
crea ted by subdivisions tha t already have been approved under
pre-existing law and are partially developed. In these
instances, the developer may have already spent substantial sums
for roads and infras truc ture, and individual lot purchasers may
intend to construct homes in the near future. Halting such
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development is a harsh step. But if the project is particularly
ill-conceived, the problems should be deal'. with now ra ther than
allowing unnecessary environmental damage to occur. In this way
Lot owners will also be spared unnecessary future costs that may
be required to remedy the problems.

In a par tialIy developed projec t, i t may b possibl to
force the developer to resubdivide the lots it still holds in
less damaging manner. The development mig'ht, for example, be
clus tered wi th some Land lef t open for scenic vistas and public
access to beaches. 4n alternative approach in particularly
egregious situations would be for the state to acquire the
undeveloped property, replan the area, and retain or sell the
proper ty as replanned.

Finally, states must come to grips with the so-calIed
problem of "incrementalism," I t often happens that a local I nd
use agency will be presented with a proposal from a small land
holder to develop his or her property into a higher intensi ty use
or subdivide it into three or four parcels. Subdivision statutes
typically exempt such dev Iopments, and thev are of ten approved
because the problems which they crea te may be minimal when
considered individually,

4t the next agency meeting, the neighbors are there with
proposals to do the same thing with their properties. Since the
local officials are understandably reluctant to deny similarly
situated owners equal rights to develop, the neighbors projects
are approved, and then their neighbors projec ts. 4nd so on,
until an entire area has been "urbanized' by increments, while no
one ever took an overall look at the desirability of the change.
The resulting development may be a hodgepodge of problems
inadequate roads, sewage problems, a shortage of schools and
o ther faci li ties ~

The problem of incrementalism arises in urban areas as well
as in rural areas. In Redondo Beach, California, for example,
the s ta te s coas tal commission routinely approved numerous multi-
s tory buildings one a t a time. |<hen conf ron ted wi th a la ter
aerial photograph of the area, the chairperson of the commission
exclaimed: "!v'e suddenly real ized tha t we were planning ano ther
'liami Beach. "

If properly prepared, the state s coastal zone pro:ram
should anti" ipate the effects of build-out in areas where
development press~res may be more intense, and imoose

s tric tions accordingly. The program could impose res tr'; ti ons
on the densi tv of developm n t in rural or largely undeveloped
areas and encourage high-density development 'n appropriat='
areas.

If this task canno t be comple ted in the t~ me allot ted:or
initial coasts' pIanning, then environmental impac t repor ts ci u.' d
provide a means for judging the cumula tive e f fec ts of de;elo~.�..at
in the contex t of par ticular development proposaL s. Regula t': o;-s
governing the oreparation of federal and most stat ~ I-,"act
reports require that the cumulative ef.ects of a series of Likel,
developments be carefully considered. If a state adopted a
similar requirement for dev lopments in the coastal
decision-makers could be more far-sighted in the'.r review
these developmen ts.



Section 2. FEDERAL COASTAL ZONE NANAGENENT

The Coastal Zone Management Act of 1972, S. Rep. No. 753, 92d

News 4776-81.

Purpose

Need for New Legisla tion

The Uni ted S ta tes is currently experiencing in i ts
zones a phenomenon prevalent in most coas tal na tions
world. This phenomenon is well expressed in the recent
"'Jan in the Living Environment":

coas tal

in the

report,

About 70/ of the earth s population lives within
an easy day s travel of the coast, and many of the rest
live on the lower reaches of rivers which empty into
es tuaries ~ Furthermore, coastal popula tions are
increasing more rapidly than those of the continental
interiors.

Settlement and industrialization of the
coas tal zone has already led to extensive degradation
of highly produc tive es tuaries and marshlands. For
example, in the period 1922-1954 over one-quar ter of
the salt marshes in the U.S.A. were destroyed by
filling, diking, draining or by constructing walls
along the seaward marsh edge. In the following 10
years a further 10/ of the remaining salt marsh be tween
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[The Coastal Zone Nanagement Act] has as its main purpose
the encouragement and assistance of S tates in preparing and
implementing management programs to preserve, protect, develop
and whenever possible restore the resources of the coastal zone
of the United S tates. The bill authorizes Federal grants-in-aid
to coas tal states to develop coas tal zone management programs.
Addi tionally, i t au thor izes grants to help coas ta1 s ta tes
implement these management programs once approved, and S ta tes
would be aided in the acquisition and operation of estuarine
sanctuaries. Through the system of providing grants-in-aid, the
S ta tes are provided financial incentives to undertake the
responsibility for setting up management programs in the coastal
zone. There is no a t temp t to diminish s ta te au thori ty through
federal preemption. The intent of this legislation is to enhance
state authority by encouraging and assisting the states to assume
planning and regulatory powers over their coastal zones.



Maine and Delaware was destroyed. On the wes t coas t
of the USA. the ra te of des true tion is almos t
cer tainly much greater, for the marsh areas and the
estuaries are much smaller.  "Man in the Living
Environment", Report of the Workshop in Global
Ecological Problems, The Institute of Ecology, 1971, at
p. 244!.

[Rjecently the National Governor s Conference adopted a
strong policy on coastal zone management, stating '.n par t;

1'he coastal zone presents one of the
perplexing envir'onmental management challenges.
thirty-one States which border on the oceans and
Creat Lakes contain seventy-five percent of

moc t

he

;he

our
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The problems of the coastal zone are characterized by
burgeoning populations congregating in ever larger urban systems,
creating growing demands for commercial, residential,
recreational, and other development, of ten at the expense of
na tural values tha t include some of the mos t produc tive areas
found anywhere on ear'th. Already 53/ of the population of the
United S tates, some 106,000,000 people, lives within those cities
and counties within 50 miles of the coasts of the Atlantic and
Pacific Oceans, the Gulf of Mexico, and the Great t.akes. Some
estimates project that by the year 2,000, 80': of our population
may live in the same area, perhaps 225,000,000 people.

The space available for that increased papula tion will not
change significantly in the next thirty years. The demand tor
tha t limi ted space wi11. increase drama tically. Bu t here are only
88,600 miles of shoreline on our A tlan tie, Pac if ic and Arc tic
coas tlines, and another 11,000 miles of lakefront on the Grea t
Lakes. And with that population will come increased demand for
recrea tion. Over 30,000,000 people now turn to the coas ts
annually for swimming; 40,000,000 are projected by 1976. Sport
fishing absorbs the interest of 11,000,000 people today in
coas tal areas; 16,000,000 are es tima ted by 1976. Pleasure
boa ting today engages over 10,000,000; by 1975 this will be
14,000,000. By 1975 our park and recrea tion areas vill be
visited by twice as many as they are today; and by the year 2000,
perhaps a tenfold increase.

Seventy pe cent of the pr sent Uni ted S ta tes comm rcial
fishing takes p Lace in coastal waters. Coastal and estuarine
waters and marshlands provide the nu trients, nursing areas, and
spawning grounds for two- thirds of the world s entire risheries
harvest. And these areas may be even more impor tant for
aquaculture in the future, for they "re among the most productive
regions of the wo~ld. Most estuarine areas equal or double the
production rates of the best upland agricultural areas; from 15-
30 times the produc tivi ty of the open oceans.



Nation s population. The pressures of popula tion and
economic development threaten to overwhelm the balanced
and best use of the invaluable and irreplaceable
coas tal resources in na tural, economic and aes the tic
terms.

To resolve these pressures....an administrative
and legal framework must be developed to promote
balance amoung coastal activities based on scientific,
economic, and social considerations. This would entail
media ting the differences be tween conflicting uses and
overlapping political jurisdiction.

The ultimate success of a coastal management
program will depend on the effective cooperation of
federal, s ta te, regional, and local agencies*+~*.
 " Policy Positions of the National Governors
Conference, September 1971, at p.34!.

The fact is that the waters and narrow strip of land within
the coastal zone is where the most critical demands, needs and
problems presently exist. These demands will grow even more
critical in the years ahead. There is an ever increasing
commercial and recreational demand for utilization of wetlands,
beaches and other prime areas in the coastal zone. As a result
many of the biological organisms in the coas tal zone are in
extreme danger. These organisms are important, not only
economically, bu t aes the tically, ecologically and scientif ically
as well. Man s u tilization of the coas tal zone may have a
profound impact on our future well being. The Vice-Chairman of
the National Advisory Committee on Oceans and Atmosphere, Dr.
William Hargis, has stated:

"The coas tal zone is the key or ga te to the
oceans. Ef fec tive managemen t in the coas tal zone
almost automatically assures control over quality of
ocean environment and quality of resources." Dr.
Hargis, who is also Director of the Virginia Institute
of Narine Sciences and chairman of the Coastal States
Organization of the Council of S tate Governments, made
tha t comment during hearings by the Committee on
Commerce  Coas tal Zone ',management, Serial Vo. 92-15 a t
page 262! .

The coastal zone also represents a sharp contrast with
general land utilization when viewed from a social aspect. Most
people in the Uni ted S ta tes ei ther live near the coas t or on the
coast and many of them are directly involved in this contest
between public and private interests. Because of global
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transportation patterns and the availability of population, most
of our grea t commercial land indus trial development is taking
place in or near the coastal zone. Additionally, the coastal
zone is a poli tically complex area, .involving local, s ta te,
regional, national and international political interests.

present, local governments do possess considerable
authority in the coas tal zone. However, frequently their
jurisdiction does not extend far enough to deal fully and
effectively with the land and water problems of that zone.
Addi tionally, there have been numerous examples of commercial
development within the coastal zone taking precedent over
pro tee tion of the land and waters in the coastal zone. There has
been an understandable need to crea te revenues to provide
governmental services demanded by a growing population, thus
crea ting pressures for commercial, residential and other economic
development. Local government does have continuing authority and
responsibility in the coastal zone. Local government needs
financial, planning, political, and other assistance to avert
damage to na tural values in the coas tal zone. Whenever local
government has taken the initiative to prepare commercial plans
and programs which fulfill the requirements of the Federal and
coas tal s ta te zone management legisla tion, such local plans and
programs should be allowed to continue to fun" tion under the
state management program.

Until recently, local government has exercised most of the
States power to regulate land and water uses. But in the last
few years a transi tion has been taking place, par ticularly as the
States and the people have more clearly recogniz d the need for
be t ter management of the coas tal zone. There have been many
problems arising from the failure of the S tate and local
governments to deal adequately with the pressures which call for
economic developmen t wi thin the coastal zone a t the expense of
other values.

Some States,ave taken strong action. Hawaii undertook the
first and most far reaching reform of land use regula t'.on in
1961, placing s ta tewide zoning power in i ts State Land Use
Commission. The entire State is divided into four zones, urban,
rural, agricultural and conservation. County agencies have
considerable authori ty to delinea te allowable uses wi thin t' he
boundaries of some zones subject to the general regulation of ehe
Commission. The ommission has no enforcement arm of its own.

Enforcement of use restrictions in all zones "emains with the

counties. Hawaii s ac tion however is predomina tely [ sic J land
related and full consideration must be given to its surrounding
marine environment. Similar situations exis. in other states

which have a ttemp ted to manage u tiliza tion of thai r land and
shore areas. The American Law Institute has estimated that st

leas t 90. of the current land use decisions being made by local
governmen ts have no ma j or e f f ec ts on s ta te or na tional in teres ts.
Local governments should maintain control over a great -a'ority
of matters which are only of local concern. I'he range of
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problems that arise in the coastal zone, however, of ten calls for
wider jurisdictional range.

It is the Intent of the Commi,ttee to recognize the need for
expanding state participation in the control of. ]and and water
use decisions in the coas tal zone. However, the S ta te Is
direc ted to draw on local, regional, s ta te, federal and priva te
interes ts in the planning and management process. The S ta tes may
delegate to local governments, areawide agencies, or Intersta te
agencies some or all of the management responsibilities under
this Ac t. The Commi ttee has adop ted the S ta tes as the focal
point for developing comprehensive plans and implementing
management programs for the coastal zone. I t is b lieved that
the States do have the resources, administrative machinery
enforcement powers, and constitutional authority on which to
build a sound coas tal zone management program. However, there
may be instances where a city or group of local municipalities,
or areawide agencies of interstate agencies may contain
sufficient resources to be delegated this authority by the
coastal State with the approval of the Secretary.

Coastal zone management must be considered In terms of the
two di s tine t bu t rela ted regimes of land and wa ter. The law of
land use management is highly developed. But, as to economic
development and preservation of open space and other environment
and conservation Interests, management of underwater lands and
their rela ted wa ters Is a much less developed area of law. But.
i t is one in which the S ta tes have considerable cons ti tu ti anal

authority. The proposed Act provides methods by which the state
may comply with the provisions of this legisla tion, varying in
degrees of state involvement and control. The several coastal
S tates need assistance in assuming responsibility for management
of the coastal zone. This bill is designed to provide jus t this
kind of assistance. The Commi ttee hopes tha t the S tates will
move for thrightly to find a workable me thod for s ta te, local,
regional, federal and public involvement in regula tion of
nonfederal land and water use within the coastal zone. In light
of the competing demands and the urgent need to protect our
coastal zone, the existing Institutional framework is too diffuse
in f ocus, neglec ted in impor tance and inadequa te in the
regula tory au thori ty needed to do the job. The key to more
effective use of the coastal zone in the future is Introduction

of management systems permitting conscious and informed choices
among the various alternatives. The aim of this legislation is
to assist in this very critical goal.

23



The Coa s ta l Zone Nanagemen t Ac t like the Ma tional
Environmental Policy Act, the Clean Air Act and the Clean 'Mater
Act was the product of the "environmental decade," beginning in
the early 1960s. The following excerpt illustrates how recent
changes in governmental policy have affected the philosophy of
environmental regula tion and may be endangering the effectiveness
and even the existence of coas tal management programs.

Belsky, Book Review, 11 Coastal Zone .'Igmt J. 249, 252-3 �983!
 reviewing R.G. Hildreth & R.M. Johnson, Ocean and Coastal Law
�983!!.

Until recently, the environmental focus of ocean and coas tal
laws and policies was a given. The burden of proof was on the
developer, the fisherman, the oil company, or the wast disposer
to demonstrate tha t the activi ty was safe and, to be specific,
not environmentally harmful.

This has now changed. I'hrough a series of policy pronounc
ments, Li tiga tion tac ties, regula tory changes, and proposed
s ta tu tory amendments, the federal governmen t is a t temp ting to
change this burden of proof. Activity is now to be per~issible
unless it can be shown to be environmentally harmful. 'Ioreover,
satisfying this burden of proof has been mad more difficult,
Less money and other resources are being made available to answer
the scientific questions so the risk can be demons tra ted in any
cos t-benef i t analysis.

Two other recent changes in federal poli=y will also affect
the field of ocean and coastal law. The "new f deralism" assumes
a continuing responsibility by government for management and
protec tion. However, those responsibilities are to be
transferred from the federal bureaucracy to the s ta te

bureaucracy....

Kith recent developments, however, there is some question
as to who ther s tate programs will continue. '1any s ta tes have
indica ted tha t the proposed elimina tion of federal funding or the
transfer of funding to more general block grants will mean the
end of their programs, Others have indica ted tha t they wilI. have
to be scaled back. 4lhat will this mean?

Finally, the Reagan Adminis tra tion has been promo ting
increased reliance on the priva te sector to manage and pay for
its own activities. Responsibility for research and infcrma tion,
for example, on the geohazards effect of offshore driILIng is ~ow
to be the responsibility of the oil companies. Similar':v more
discretion is to be driven to fishermen to manage the Isheries
themselves, in the belief that they wilI act to prot c t their own
"marketplace." "overnment is to become more cost consciou and
necessary services might have to be paid for by as .essm n ts
against users. How will such policy changes affe't ocean and
coas tal Law?



Section 3. FLORIDA S COASTAL ZONE

The Ci tizen Advisory Commi t tee on Florida s Coas tal Resources
Nanagement, The Water s Ed e, A Guide to Florida s Coastal

ISSUES OF SPECIAL FOCUS

Florida s Coastal Management Program is built around ten
primary issues which provide a focus for the future direction of
the program. The issues are identified within three broad areas

resource pro tee tion, coas tal development, and coas tal s torms.

Resource Protection Issues

Coral Reefs. South and west of the Florida peninsuLa lies
the Florida Reef Tract, the most extensive living coral reef
sys tern in the continental Uni ted S ta tes. This coral ecosys tern is
not only beautiful but functional as well. The reefs help cement
the foundation of the Florida Keys, form a critical breakwater to
lessen the impact of coas tal s torms, and provide a primary source
of sand for Florida s glistening beaches.

Coral reefs are a phenomenon of the tropics. The Florida
Reef Tract is at the northernmost limit for reefs, which means
that it is cons tantly under natural stresses, such as the influx
of cold wa ter. The ef fee ts of addi tional ex ternal s tresses are
poorly known. The heavy commercial and recreational use of the
reefs, their proximity to the dense population centers of south
Florida, and man s shoreline ac tivi ties are all fac tors which
make the coral reefs highly vulnerable.

Some problems and issues concerning this fragile reef
communi. ty have recently been iden tif ied. The issues illus tra te
the jurisdictional and scientific complexities involved in any
attempt to regulate and manage coral reefs. Some of the
environmental concerns include dredge and f ill ac tivi ties,
channelization, land development, water pollution, diving,
fishing, anchoring and boa t groundings, and oil tanker tra f f ic,
all of which can adversely affect coral reefs.

Estuaries. The mos t produc tive coas ta1 area is the es tuary,
a semi � enclosed water body with an open connection to the sea.
An estuarine ecosystem includes not only the coastal water basin
but also the adjacent shorelands and water flowing into the
estuary. The estuary is a zone of transition between freshwater
and saltwater systems and an important nursery for numerous
marine animals. Historically, estuaries have fostered many
impor tant commerciaL and recrea tional ac tivi ties, such as por ts,
marinas, and commercial and recrea tional fisheries. Balancing
the diverse environmental, economic, and social interests in
es tuarine areas is essential to coastal management.
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While people benefit from estuaries, the use of these areas
of ten brings changes. Development in and around es tuaries
usually requires dredging and filling, which disturbs the water
storage and purifying capability of vegetated wetland and damages
the estuary.

Changes in the quality, quantity, and timing of freshwater
flow into es tuaries are also problems. Poilu tants from
stormwater runoff, aerial spraying, and sewage outfalls, for
example, are washed in to es tuarine wa ters, degrading the wa ter
quality. Development of ten causes changes in the natural water
flow patterns. In order to drain areas for development, a
channel is of ten built to divert excess water, causing an
increase in f reshwa ter flow which changes the sa1ini ty pa t terna
and adversely affects estuarine plants and animals.

A number of issues are addressed by the program in order to
provide a balanced approach to using and pro tee ting es tuari.ne
areas. For example, the program is assisting the development of
administrative rules and cooperative management programs for
s ta te owned submerged lands and aqua tic preserves, and working to
improve the consistency of the decision-making process among the
various state management and regulatory programs. I' he Coastal
Management Program also helps to establish rules to define flow
rates on major river systems and to improve the Department of
Environmental Regula tion s wa ter quali ty moni toring and
enforcement programs in estuarine areas.

Florida also uses new techniques and approaches to manage
critical estuarine areas such as the "Geographic Areas of Special
Concern" program, which assis ts the Conserva tion and Recrea tion
Lands Program  CARL! in its efforts to purchase important
es tuarine areas.

Research provides the information essential to dev loping
management and egulatory approaches. The Coastal Management
Program helps to improve the coordina tion be tween research and
decision-making by improving coordina tion be tween programs.

Barrier Islands. A dominant geographic fea ture along much
of Florida s coas tline is the barrier island. Shaped by wind,
waves, and tidal action, barrier islands of ten occur in long
chains, separated from the mainland by estuaries and saltwater
wetlands.

Barrier islands form the first line of defense for the
mainland against coastal storms. This protection also encourages
the development of low-energy tidal wetlands and ma rshes, while
the semi-enclosed lagoons behind the islands create estuaries.
The barrier islands are a unique microsys tern in themselves.

Because barrier islands are extremely mobile and dynavic
sys tems, they are cons tan tly changing. This dynami: na ture Is
necessary for the existence of barrier islands, but it;,:ay
frustrate man s desire for developm nt. This conflict is the
basis for the issues and problems concerning man s use of barrier
i s lands.

Erosion of beaches is a natural phenom non which is often
accelerated by man s development. This erosion threatens the



s tability of established developed areas. The response to this
threa t is, of ten, an a t temp t to s tablize the area, which may only
cause further erosion and interfere wi.th na tural processes. The
s tabiliza tion methods include building bulkheads, seawalls, and
groins, or beach renourishment and dune stabilization. With the
possible exception of dune s tabiliz tion, these al terna tive s are
costly and provide only temporary solutions.

Barrier islands are fragile coastal resources, and Florida
has more barrier island acreage than any other state.
Development is often begun without any understanding of the
environmental values and changing characteristics of barrier
islands. In addi tion, much of the development has been directly
or indirectly subsidized by state and federal government
agencies. Because the State of Florida does not have a
comprehensive policy for barrier islands, conflicting goals
be tween s ta te programs of ten resul t.

One of the goals of the Florida Coastal Management Program,
through the IMC [Interagency Management Committee], is to develop
a comprehensive program for managing Florida s barrier island
system. These islands are currently being identified and
environmental and development informa tion is being collec ted.
Based on this da ta, an overall barri.er island policy will be
developed which will include policies specific to individual
islands and their special needs. These policies will then be
used to guide state agencies in such issues as reviewing permit
reques ts rela ting to coas tal cons true tion se tback lines,
establishing priority areas for beach renourishment, reviewing
requests for new causeways, water and sewage construction grants
and permits.

In addition, the Coastal management Program recognizes tha t
the prime responsibility for land management rests with local
government. The state is developing a program to assist local
governments in managing barrier islands. Basically, the state
will es tablish a broad s tra tegy concerning these islands, use the
existing budgetary and management tools to implement the adopted
s tra tegy, and provide assis tance to local governmen ts f or
development of site-specific plans for the islands.

Coa s ta1 Development Issues

Ports. Ports have played a major role in Florida s history
and will continue to be important to the economic vi tali ty of the
coastal area. The conflict be tween the various demands for the

use of the coas tal area is recognized by por t au thori ties. As
Florida s coas tal popula tion increases, the 27 exis ting por ts
will find development opportunities shrinking as people seek to
use the coas tal area for other activities. In addition, there is
a gro~ing recognition of the value of fish, wildlife, and other
living resources. As a result, a number of laws and regulations
now deal with port development and its relation to the natural
environment.

Several issues relating to ports need to be considered in a
successful coas tal management program. Wa ter quali ty, one of the



most important elements among our coastal resources, is affected
by a number of por t ac ti vi ties, such as dredging and f ill i,ng,
spillage, and discharges from vessels. In addition, air quality
is a concern since ac tivi ties in and around a por t add to the
area s air pollution problems. 4 final problem is location since
space is becoming scarce. Expansion oppor tuni ties depend on the
availabili ty of adjacent land. This problem increases if the
port activity and other land uses are not compatible.

The Florida Coastal Management Program recognizes tha t por ts
are water dependent coastal users and that por ts make subs tantial
contributions to local, regional, and national economies. The
needs of pot ts mus t be me t in ways which are leas t damaging to
other resources and activities. The environmental, economic,
social, and adminstra tive problems associated with port
requirements can be addressed through an improved management
sys tern. The Coa s ta 1 Managemen t P r ogram encourages a por t
planning process which seeks to resolve the conflicts over port
development and to assure predic tabili ty in si ting decisions.
The program also encourages ma jor s ta te agencies tha t deal wi th
por t f ac i li ty deve lopmen t to main tain an adequa te s ta f f to wor k
on the complex, long-range issues associated with ports ~

Disposal of Dredged Material. Both dredging and the
associa ted spoil disposal are major coastal issues. The
environmental, economic, and administrative issues rela ting to
the disposal of dredged ma terial are complex. In the past, spoil
was disposed of wi thou t regard for any consequences other than
cost. More recently, dredging projects have been restricted,
delayed, or stopped because of the possibil' ty tha t spoil
disposal would degrade water quality or create adverse impacts on
fisheries, wildlife, and vegetation.

Dredging and spoil disposal are essential if Florida s
commercial and rF rea tional por ts, harbors, channels, and inle ts
are to be improv;3 and maintained. A major problem is finding
suitable si tes for the disposal of dredged material.

The Coastal Management Program assis ts wi th the develops ent
of a program for the long-range consideration of dredged ma t-.rial
disposal needs. Development of comprehensive spoil disposal
management strategies must include the early identification o
the location, estimated volume of spoil, and the environmental
charac teris ties of areas to be dredged, The s tra t gy also
includes an assessment of the condition of spoil areas used in
the past and an assessment of the ecological and other land use
implications of alternate courses of action for potential sites.
Other tasks involve providing information on direct and indirect
cos ts of disposal, improving coordination of planning among =.li
agencies and parties involved, and developing strategies io~
acquisition of disposal sites selected.

The Coa s ta I Management P rogram also ass i s ts in e vs lux ting
the cumula tive impac ts associa ted with spoil disposal in the
design of solu tions to spoil disposal problems.



Marina Siting. I t is estima ted that Florida has more than
800 marina and boa tyard opera tions, making them a major
shorefront commercial activity. The large number of facilities
is an indica tion of the populari ty of recrea tional boa ting in
Florida beyond the traditional needs for commercial fishing. To
meet the varied and increasing demands of the boa ting public,
marina opera tions range from small boat rental and launching
facili ties to major ber thing and servicing facil i ties f or
offshore vessels. This great diversity means a corresponding
varie ty of physical requirements for marina siting.

In order to opera te, marinas have several basic needs
rela ted to the si te. These include adequa te pro tec tion f rom
s torms, dep ths to accommoda te vessels, the absence of s trong
currents, room for expansion, land access, compatible adjacent
uses, proximity to popular boating and fishing waters, the
ability to perform routine maintenance, and size to make the
operation economically feasible. iMarinas also share many
environmental and economic problems with ports, but on a smaller
scale.

The s ta te Coastal Management Program recognizes certain
problems and issues associa ted with marina siting . First, there
is no effective mechanism for assuring that marina regulatory
practices under the Department of Environmental Regulation are
consistent or coordina ted with management principles of the
Department of Via tural Resources S ta te Lands Plan. In addition,
there is no adequate information for determining long-term
cumulative environmental impacts of marina sites. Another
problem is the lack of an effective forum for communication
between the state regulatory agencies and the marina industry to
reduce misconceptions and unnecessary conflicts ~ Finally, local
land use and zoning plans generally do not recognize marina needs
and do not adequately provide for their siting.

There are a number of possible ac tions tha t can be taken to
improve the s ta te s abili ty to deal wi th marina si ting ques tions.
S ta te Coas tal Mangement Program funds are being used to examine
these issues and make recommendations for their resolution. The
program also established a closer coordina tion be tween local
comprehensive planning required under state and federal programs
and a closer working rela tionship be tween the Florida Sea Gran t
Program and the Coas tal Management Program.

Wa ter Related Energy Facili ties. Two major wa ter-rela ted
coastal activities involved with energy are electrical genera ting
facili ties and Outer Continental Shelf oil and gas opera ti.ons.
.'fany OCS facili ties, such as service bases and pipel ines, mus t
have shoreline locations. Florida electrical power companies
of ten must look to the coast for cooling water because of
constraints on freshwater consumption. Careful siting and design
of these facilities is a necessary part of our efforts to meet
energy needs.

The Florida Coastal Ianagement Program assists in energy
facility siting by coordinating existing management processes
more effectively, promoting efficient and clear implementation of
existing processes, and promoting consistency in site plan review
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and decisions.

Energy will be a major issue in the future, yet the energy
outlook is unclear. In terms of OCS � rela ted oil and na tural gas
ac tivi ties, the s ta te mus t do i ts part to reduce uncer tainty in
the development of energy facili ties and to assure tha t the
protection of the natural and human environments is balanced with
the development of energy resources. The OCS represents one of
the keys to the country s energy independence, but major oil and
gas operations will create environmental, fiscal, social, and
administrative probl ms. The search for energy resources off
Florida s coast will continue. If the resources are found, they
mus t be recovered and developed in a way which protects the
quality of life enjoyed by Florida s citizens.

The Coastal ."1anagement Program seeks to establish a smoother
energy management process. For example, i t suppor ts the s ta te
OCS Advisory Comm i t tee in i ts e f f or ts to s treng then s ta te
decision-making capability and coordination wi th the petroleum
industry, local government, and af fee ted interes t groups. I'he
Coas tal Nanagement Program also assis ts in developing a
coordina ted s ta te level approach to OCS-rela ted ac tivi ties and
assesses the consistency of federal license and permi t
activities. Finally, a coordinated effort is made with the
Department of Community Affairs, Coastal Energy Impac t Program,
in refining Development of Regional Impact guidelines for onshore
OCS-rela ted facili ties.

Commercial and Recreational Fisheries. Both commercial and

recrea tional f ishing are important in Florida. Recrea tional
fishing makes a large contribution to the state s economy because
millions of tourists who visit here each year come to fish. In
addition, many residents support themselves by recreational
fishing ~ The commercial seafood industrv provides jobs, tax
revenues, and other benefits while providing a nutritious and
desirable food for many people.

A major part of the nation s ocean resources lies within the
areas under state jurisdiction. As stewards for these nationa'
resources, s ta tes have a responsibili ty to look af ter the weIL-
b ing of the fishing industry and the resources it depends upon.

The problems confronting Florida s comm rcial and
recreational fishermen are not simple. They are closely linked
with coas tal issues such as loss of access to the shore,
pollution, and loss of habitat. Most fish and shellti sh are
dependent on the state s sheltered es tuaries, bays, and o ther
nearshore areas during all or part of their life cycles. Yet
some of the worst examples of estuarine pollution  dredging
f illing, al tera tion of normal f reshwa ter flow into es tuaries, an!
sewage disposal! are found in Florida s nearshore waters. These
events have all affected the health of fishery stocks.
Legislation enacted in the 1970 s has reduced but not halted the
habitat loss. The remaining habitat is under s tress and the
long-term survival of many ecosys tems cannot be assured. Even
the untouched ecosys tems yield only a limited amount of
resources, which must be divided among a growing numb r of
fishermen.
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The Coastal Management Program seeks ways to maintain,
promote, and enhance the fishing industry in ways consistent wi th
the long-term productivity of oux living marine resources. The
program is assisting the Department of ~Va tural Resources in
es tabli shing and maintaining an inf orma tion program directed to
fishermen and consumers and in collecting data on habitat loss
and fishery decline. These efforts are particularly important
since fishery management mus t integra te the res tora tion or
crea tion of habi ta t wi th a working rela tionship be tween the
various public and private groups responsible for fisheries.

Recreation. The extraordinary lure of Florida s coast is
obvious. Millions of residents and tourists visit the coast
every year. Tourism is the largest industry in the coastal area,
so the challenge to provide oppor tuni ties for recrea tion mus t be
met for economic reasons, if for no other.

The primary xesponsibili ty for providing local recrea ti.anal
opportunities lies with cities and counties, which in turn depend
on assis tance from s ta te and federal governments. S ta te
government assumes the responsibility for promoting and
coordinating these efforts and bridging the gap between national
parks administered by the federal government and neighborhood
parks provided by local goverments. Recreation is related to
several of the coastal issues already discussed. Tn addi tion,
public perceptions of problems are an impor tant considera tion in
decision-making. Some of the common perceptions include a belief
tha t there is a lack of recrea tional areas, tha t development is
threa tening valuable resources, that environmental problems like
wa ter poilu tion are af fee ting the quali ty of ou tdoor recrea tion,
and that land use and management programs are not coordinated to
maximize the recreational value of Florida s coastal resources.

The Coastal Nanagement Plan, through the Department of
Natural Resources Florida Outdoor Recreation Plan and othex
activities of s ta te and local agencies, pursues several avenues
rela ting to recrea tion and access. The s ta te is realizing tha t
demands on the coast are increasing, while opportunities for
access for swimming, fishing, boa ting, and the general enjoyment
of the coast are diminishing. Under the Coastal 'management
Program, the INC examines access issues, including those
addressed in the Florida Outdoor Recreation Plan, and makes
recommendations for coordinating the ac tivi ties of public
agencies which affect access and recrea tion. The program also
encourages the redevelopment and revitalization of urban
wa ter f ron ts for recrea tiona1 purposes.

Coas tal S torm I ssues

Coa s tal s torms are no t abnormal even ts bu t a xe na tural
phenomena which occur periodically over the same areas. Damage
occurs when structures are built in areas vulnerable to storm
hazards such as flooding and high wind. kt one time coas tal
structures were built on stilts and wet areas were avoided, since
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access was difficult and other land was available. This practice
tended to reduce the impact of storms but was reversed as new
construction techniques were used and a rising population
increased the demand on the Limited coastal areas available for
development, As a result, newer structures tend to be more
vulnerable to the hazards of coastal storms and the population at
risk is much grea ter.

Coas tal s torm hazards are crea ted by one or more natural
occurrences, including wind, tidal surge, heavy rainfall, and
wind-driven waves' Several factors influencing the severity of
hurricane impac ts combine to make Florida a highly vulnerable
s ta te. The s ta te is loca ted in an area wi th a high probabili ty
of storms, has low-Lying coastal areas which of fer Li ttle
protection from the dangers associated with a hurricane, and has
nearly 80 percent. of the s ta te s papula tion living in coas tal
coun ties ~

Development in coastal areas is already extensive and
continues to increase. Yet development in the floodplain
subjects both individuals and property to hazards. New
development in coas tal areas is of ten begun wi th li ttle concern
for natural hazards. The most effective way to minimize risks
from storms is through proper location of development in rela tion
to flood hazards. However, sta te law, through the Local
Government Comprehensive Planning Act, places little mphasis on
including flood protection in plan elements. ALso, Florida s
building codes typically are deficient, and the moni toring of
existing building codes is inadequate.

government management and regulatory progr=ms generally do
not take hazard protection into account. For example, hazard
mitigation usually is not considered by land acquisition programs
as a criterion for selecting land for purchase nor is it
considered by permitting programs in their evalua tion of wetlands
and water quality permit requests.

The state is using the THC to develop a program to minimize
loss of life and proper ty due to coas tal s torms, i ncluding
developing coordina ted evacua tion plans and developing coas tal
storm hazard awareness programs for property owners. Florida can
also reduce future losses from storms by supervising the
development of high hazard areas using exis ting s ta tu tes and
regula tions.

The state, working through the regional planning councils,
helps local governments develop and implement local comprehensive
plans which address the hazards associa ted wi th coas ta1 s torms.
The sta te encourages these ef for ts by providing legal, financial,
and technical assistance, identifying research needs, and working
wi th local governments to educa te the public abou t coastal
storms.



1'he Apalachicola River and Bay are loca ted on the Florida
panhandle The bay and river estuary form one of Florida s most
productive natural systems -- and one of its most fragile. Until
recently, the area could be characterized as relatively
pristine, but intensifying pressure from development and
pollution has pu t the estuary in jeopardy. The Apalachicola
Experiment describes the efforts of scientists and the local
community to preserve an important Florida resource, and reflects
not only the pride of achievement, but the frus tra tion of ten
related to attempts to resolve the problems associated with
conf lie ting uses in the coas tal zone.

Research andlivingston, The A
Management, 23�! Oceanus 14 �980!

ent:

Despite considerable publicity in this "Year of the Coast,"
consistent coastal resources management is still an elusive goal.
In fact, although real gains have been made in applying research
to practical decisions concerning our major drainage systems,
there are growing problems with long-term planning and management
initiatives. Effective resource management requires more than a
superficial unders tanding of the ecological sys tern in ques tion.
Unfor tuna tely, few environmental scienti s ts are willing to
par tici.pate in the long-term, multidisciplinary research
programs, which are necessary for such understanding. There are
several reasons for this situation. Funding for systems-oriented
projects in coastal and marine areas is almost nonexistent. The
handful of federal agencies that have the funds and the mandate
to carry out such research have of ten discouraged long � term
inves tiga tion. There are usually few publica tions during the
early years of a project, and universities, wi th the tenure
system and the publish-or-perish ethic, do not encourage such
work.

Our coas tal sys tems, cen tral to the produc tivi ty of the
seas, remain under intensifying pressure from development and
pollution. Billions of acres of productive coas tal shellf ish
beds have been condemned or destroyed because of pollution.
Public educa tion and general knowledge of the environment are
still lacking. In short, despite a vague public perception of
the importance of the environment, the underlying ecological
mechanisms of our major drainage areas are still poorly
unders tood. Consequently, the sys terna tic applica tion of such
understanding to the administration of this dwindling resource is
haphazard and fragmented.

Since 1971, a continuous, multidisciplinary research program
has been carried out in two bay systems in northern Florida,
Apalachee Bay and Apalachicola Bay.

The Apalachicola Drainage System

The Apalachicola system is located along the sparsely
papula ted Gulf coas t of nor them Florida ~ I t is an anachronism
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in the sense tha t i t remains relatively free of the municipal and
industrial waste discharges that characterize many of our major
drainage systems. The upland drainage area �9,500 square miles!
includes three major rivers   the Flint, the Cha ttahoochee, and
the Apalachicola! in three s ta tes � Alabama, Georgia, and
Florida.

4s part of the tri � river system, the Apalachicola River is
one of the last major "unimproved" rivers in the country, The
flood plain is an extensive network of freshwater and brackish
we tlands. The par ticular hydrological fea tures of the sys tern,
together with the almost unbroken wetlands, form the ecological
basis for the incredible na tural productivity of the Apalachicola
estuary. This bay system provides 80 to 90 percent of Florida s
oysters. It serves as a nursery for the bulk of the "Big Bend"
 northern Florida! shrimp, crab, and finfish fisheries. The
river we tlands provide habi ta ts f or various f reshwa ter, brackish,
and marine species. Freshwater runoff from upland wetlands and
the physiography of the area  for example, the barrier-island
system! provides the basis for various sports and commercial
fisheries. In a sense, the Apalachicola River provides the
cultural and economic basis for the entire region.

Although the Apalachicola flood plain is largely intact, it
is not uniformly pris tine. Six miles above the bay, a 33,000
acre cattle ranch was established during the early 1970s.
Massive clearing, ditching, and diking projec ts altered the
wetlands, and the effluents were routinely pumped over the dikes
without meaningful interference from s ta te or federal regula tory
agencies. Any attempts to rectify the problem were somehow
blocked. However, indus trial and commercial land use remained
minimal  around 0.2 percent! in the valley, wi th forestry as the
dominant local industry. Our long-term research indicated that
forestry activities in wetlands, including clearing, draining,
and associa ted processes, had adversely affected hydrological and
wa ter-quali ty fca tures of receiving sys tems. However, wi th
appropriate controls and safeguards, such impact could be
minimized. Forestry contributed in a positive way to maintaining
aquatic productivity since it prevented widespread
municipaliza tion and indus trializa tion of the flood plain, which
almos t cer tainly would have permanently al tered the na tural
sys tern.

Shipping and industrial interests in Georgia and Alabama,
subsidized by state and federal funds have applied continuous
pressure to maintain the authorized 9-foot navigation channel
from the Gulf of Mexico to upland ports in eorgia and Alabama.
Such efforts led to proposals for massive damming projects along
the Apalachicola River. So far, the projec ts have been bio:.ked
by various Florida interes ts since changes brought abou t by
damming the river syst m would have had negativ economic effects
in Florida. In fact, the applica tion of hundreds of mill.ions of
federal dollars to damming and naviga tion of the tri-river
sys tems has been f ound to be nei ther economically feasible nor
environmentally sound according to a series of studies on the



subject. The 13 established hydroelectric dams on the
Cha ttahoochee River, together with industrial and municipal was te
disposal, have already taken a toll on the wa ter quali ty in this
region. The rapid growth of metropolitan Atlanta has become a
threa t to the wa ter supply of the entire sys tern, and remains the
single mos t impor tant concern to all interests. Ye t, despi te the
impor tance of the tri-river sys tern to the region, no t one
comprehensive s tudy has been carried ou t to weigh the overall
impact of ongoing and proposed projects, and to provide an
objec ti ve basis f or f u ture development. Al though a "Level B"
study has been proposed, the controversial issue of water use
will play an increasingly important role in maintaining the
na tural produc tivi ty along the tri-river sys tern.

St. George Island, forming the gulfward perimeter of large
areas of Apalachicola Bay, is of critical importance to the
productivity of the estuary. This barrier island, as a
physiographic f ea ture of the sys tern, controls the wa ter quali ty
and salinity regime of the bay. However, considerable portions
of S t. George are priva tely owned.

High-priced island real es ta te was crea ted by another
publicly financed project, the construction of a bridge in 1965
linking the island to the mainland. The entire range of problems
associated wi th the development of barrier islands is rela ted to
the spectacular increase in land values af ter cons truction of
bridges. Road and marina construction, dune destruction, septic
tank wastes, and sheer overpopulation of an exceedingly fragile
island system may soon affect the Franklin County oyster
industry. This, together with continuing sewage and storm water
runoff problems in other areas of the county, makes the need for
a comprehensive land management plan even greater.

The chief difference between the Apalachicola system and
many other similar areas is tha t, despi te some environmental
problems, no single form of land use has seriously affected its
natural environmental processes. Thus, there is time for
solutions to growth problems since the region is still in the
ini tial phases of wha t seems to be an almos t inevitable cycle of
economic development. It is within this context that the
potential value of scientific research to resource management
will be tes ted.

Research Goals and Froblems

The Apalachicola projec t origina ted as a rou tine, baseline
assessment of the Apalachicola estuary. The research included
monthly assessments of water-quality parameters and biological
associa tions, and was designed as a compara tive analysi s wi th
Apalachee Bay, an adjacent, though very different, coastal
sys tern. In 1973, the au thor was con tac ted by a group of local
fishermen and county representatives who, through their common
interests in the seafood industry, were aware of the failing
fisheries in populous southern Florida. These people were
worried about their future and needed help. Thus began a unique
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association of fishermen and scientists. For the next eight
years, the Franklin County residents provided vi tal ma tching
funds for the federal grants provided by the Florida Sea Grant
program of the Ma tional Oceanic and A tmospher ic Admini s tra tion to
study the Apalachicola system. Scientists provided continuing
guidance and advice for local environmental problems. High
school s tudents were taken on scientific f ield trips. S trong
support by the Apalachicola Times, a local newspaper, aided in
dissemination of scientific information. The proposal by the
U.S. Army Corps of Engineers to dam the Apalachicola River
galvanized the community and provided the stimulus for the
continued coopera tive eff or t to unders tand and protect the
Apalachicola system. The Apalachicola project now includes the
work of more than 750 people, and has been in opera tion for more
than nine years. Each piece of inf orma tion was added to
central da ta file so tha t a mul tidisciplinary core of inf orma tion
is now available to provide an important basis for the
Apalachicola research and management effort.

Acquisition of Ecologically Sensitive Lands

As a mul tidisciplinary research program was dev loped, the
purchase of ecologically sensitive land was emphasized as an
effective way to overcome some of the problems inherent in the
system. Based on s tudies linking upland nu trients and organic
ma t ter to the aqua tic food webs of receiving sys tems, an
ecological connection was made between the hardwood forests of
the lower Apalachicola flood plain and the produc tivi ty of the
Apalachicola River-Bay system. These da ta were used to justify
the purchase of 28,044 acres of the lower Apalachicola flood
plain for $7 615,250 as part of Florida s environmentally
endangered land program. In 1977, the Florida government
authorized the purchase of little St. George Island for
$8,838,000, again in response to da ta concerning the ecological
importance of barrier islands to the system. Portions of the
eas tern end of S t. George Island were added to the exis ting s ta te
park under this program. St. Vincent Island was already a
na tional wildlife refuge. Dog Island and other ecologically
sensitive parts of S t, George Island are still the subject of
negotiations for public purchase.

Wi th the es tabli shmen t of the Apalachicola Es tuar inc
sane tuary, additional wetlands �2,457 acres! surrounding the
East Bay system will be purchased for S3.8 million, Various
state and federal agencies, and the combined efforts of local
government officials and scientific input from the sustained
research program, were instrumental in this series of land
purchases.

The Apalachicola Estuarine Sanctuary

In itself, public acquisition of land is not enough for
sys tern-wide management of an impor tant resource. In the winter
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of 197S, Robert Howell, the Clerk of the Franklin County Circuit
Court, and the author addressed represents tives from s ta te and
federal agencies in Washington, D.C., under the auspices of John
Clark and the Conserva tion Founda tion. From this mee ting, a
series of reviews led to the establishment in Sep tember, 1979, of
the Apalachicola River and Bay Es tuarine Sane tuary. This
estuarine sanctuary, set aside by law as a natural field
laboratory "for long-term scientific and educational purposes,"
is the largest �92,758 acres! and most ambitious of its kind in
the country. The scientific da ta base from this program led
various groups � including state and federal agencies, th
Apalachee Regional Planning Council, the Conservation Foundation,
Florida State University, and the Florida Sea Grant program � to
develop a comprehensive management plan for Franklin County and
the Apalachicola Valley. If successful, this combined effort
could serve as the basis for the estuarine sanctuary and assure
the continued productivity of the Apalachicola system.

Problems with the Apalachicola Experiment

In the winter and spring of 1980, the Florida Department of
Na tural Resources  under direction from the Food and Drug
Administration!, closed most of the Apalachicola oyster beds
because of high coliform bacteria counts in the water ~ Such
ac tion followed reports of sickness from ea ting oys ters.
Ironically, most of the contaminated oysters came from other
areas, but because of widespread publicity, the damage was done.
R gulatory agencies found that it was easier to shut down an
indus try than to pro tee t or manage i t. Consequently, even though
the origin of the bac teria remains unknown, every time the river
floods, the industry will be shut down. In addition, the
Franklin County Board of Commissioners, so active in protecting
Apalachicola Bay, is being sued by various developers who wish to
build in the area. Legal questions have been raised concerning
how far a community can go to protect a natutal industry.

Despite the efforts of so many people over the last decade,
the es tuarine sanctuary has been in a continuous s ta te of
confusion, threa tened on all sides by a lack of funds,
bureaucra tic inepi tude on the par t of s ta te agencies, and
interstate politics. Shipping and industrial interests in
Georgia continue to apply pressure for the massive alteration of
the Apalachicola River. There is an increasing awareness by all
parties that municipal water use by areas such as Atlanta will
place increasing pressure on free-flowing water in the tri-river
system. Thus, despite various successful applications of science
and management, there are serious threa ts to the natural system
tha t could ul tima tely bring an end to the Apalachicola
experiment.

The Fu ture

The long-term research effort has provided a pla tform for
the overall multidisciplinary effort, which includes engineering
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studies, physical-nutrient modeling, economic evaluations, and
comprehensive planning. Such results have led to an experimental
ecology program, and will now serve as the basis for the
development of a comprehensive management program and local
educa tional ini tia tives. Such a sus tained ef for t is the bridge
to public use of research informa tion through education and the
news media. Concentra tion on both macro � and microscale problems
has allowed a broad application of the results. In addi tion,
Long- term work allows the most effective measure of an
environment s s tabiLi ty and response to stress. <raduaL
environmental deterioration, which is the fate of so many natural
sys tems, is usually unde tec table unless a Long � ter m da ta base i s
available.

The Apalachicola experiment is an attempt to develop an
area, while retaining an important, sensitive natural resource,
The Franklin County fishermen, who financed much of the research,
are now helping to fund the f inal phase � analysis of the da ta
and development of a local educational program to teach the
children of Franklin County about their bay. This final step is
of ten overlooked, bu t educa tion is the only real way to sus tain
the momentum of current management programs. The scientis t has
an obliga tion no t onLy to interac t with the public bu t also to
make sure that important informa tion gets into our educa tional
processes, because herein lies the future.

There are many explanations for the dwindling coastal
resources in this country. It is an unfortunate truth that
people tend to accept environmental de teriora tion if i t occurs
over a long enough period of time. What appears unacceptable in
the short run remains inevi table as urbaniza tion of our coasts

continues. There is something very wrong with a government that
cannot or will not pro tee t those who are dependent on na tural
productivity. It is possible that our society really does not
care about such resources as long as the percepti.on remains that
we have unlimited natural abundance. Regardless of the cause, if
the Apalachicola experiment fails and an endangered cul ture
becomes extinct, no place in this country will be safe from the
progress tha t erodes. The Apalachicola experiment is a clear
tes t of the applica tion of scien tif ic principles to resource
ma nag em en t.
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Section 4. RECOMMENDED READINGS

The preceding excerpts provide a limited introduction to
coastal ecosystems, coastal zone uses, the history of coastal
zone management, and particular coastal issues of special
interest in. Florida . Although this book is about coastal zone
law and policy, it is essential to a ttempt to understand the
economic, social and political issues that affect coastal
development and the effects of coastal development on the
ecology. The following books and publica tions are highly
recommended for further reading.

J. Clark, Coastal Eon~aeterna �974!.

J. Clark, Coastal ~Econ stems Eana~ement �977!.

Coastal Zone Ins ti tu te, The Process of Fr~pram Developmen t
�974!.

8. Ketchum, The Water s ~Ed e  j 972!.

A. Simon, The Thin E~de; The Coast and Ean ln Crlsls �978!.

Teal and Teal, The Life and Dea th of a Salt '.farsh �969!

For a historical view of Florida s land and wa ter policy:

G. Carter, The Florida Experience �914!.

N. Blake, Land Into Wa ter--Water Into Land �980!.
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PART TWO. PUBLIC AND PRIVATE RIGHTS IN THE COASTAL ZONE

Where land and water meet is a point as important in legal
terms as it is in ecological terms, because that point
historically marks the dividing line between private and public
property. Defining the dividing line, however, is no easy task,
and physically loca ting it may be even more difficult. Simply
demarcating a boundary, however, does not serve to allocate all
public and private rights in the coastal zone.

State ownership of lands under navigable waters has long
been recognized, Martin v. The Lesees of Waddell, 41 U.S. 367
�842!. The state holds such lands in a special capaci ty -- in
trus t for the public. The public, in turn, has recognized rights
in navigable waters. Moreover, the government may regulate
priva te property through the police power to pro tee t the welfare
and rights of the public. Private landowners whose property
borders navigable waters have all the rights of the public in the
waters and addi tlonal rights a ttribu table to li t toral or ri parian
ownership.

The law concerning the definition of navigable waters, the
demarcation of the boundary between private and public property,
and the rela tive rights of the public and priva te 1andowners has
had a long and complicated evolution at both the state and
federal levels. This chapter sets out the development of the law
and identifies the questions that remain unanswered.

Section 1. STATE OWNERSHIP OF SUBMERGED AND TIDAL LANDS

SHIVELY V. BOWLBY

152 U.S. 1 �894!

Mr. Jus tice Gray, af ter s ta ting the case, delivered the
opinion of the court.

This case concerns the title in certain lands below high
wa ter mark in the Columbia River in the S ta te of Oregon; the
defendant below, now plaintiff in error, claiming under the
United States, and the plaintiffs below, now defendants in error,
claiming under the State of Oregon; and is in substance this:
James M. Shively, being the owner, by title obtained by him from
the Uni ted S ta tes under the ac t of Congress of September 27,
1850, c. 76, while Oregon was a Terri tory, of a trac t of Land in
As toria, bounded north by the Columbia River, made a pla t of i t,
laying it out into blocks and streets, and including the
adjoining lands below high water mark; and conveyed four of the
blocks, one above and three below tha t mark, to persons who
conveyed to the plaintiffs. The plaintiff s af terwards obtained
from the State of Oregon deeds of conveyance of the tide Lands in
front of these blocks, and built and maintained a wharf upon part
of them. The defendant, by counter-claim, asserted a title,
under a subsequent conveyance from Shively, to some of the tide
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lands, not included in his former deeds, but included in the
deeds from the S ta te.

The counter-claim, therefore, depended upon the effect of
the grant from the United States to Shively of land bounded by
the Columbia River and of the conveyance from Shively to the
defendent, as against the deeds from the S tate to the plaintiffs.
The Supreme Court of Oregon, affirming the judgment of a lower
court of the S tate, held the counter-claim to be invalid, and
thereupon, in accordance wi th the state prac tice, gave leave to
the plaintiffs to dismiss their complaint, wi thout prejudice.
The only matter adjudged was upon the counter-claim. The
j udgment agains t i ts validi ty proceeded upon the ground tha t the
grant from the Uni ted States upon which i t was founded passed no
title or right, as against the subsequent deeds from the State,
in lands below high water mark. This is a direct adjudication
against the validity of a right or privilege claimed under a law
of the United States, and presents a Federal question within the
appellate jurisdiction of this court.

By the common law, both the title and the dominion of the
sea, and of rivers and arms of the sea, where the tide ebbs and
flows, and of all the lands below high wa ter mark, within the
jurisdiction of the Crown of England, are in the King. Such
wa ters, and the lands which they cover, ei ther a t all times, or
a t leas t when the tide is in, are incapable of ordinary and
private occupation, cultivation and improvement; and their
natural and primary uses are public in their nature, for highways
of navigation and commerce, domestic and foreign, and for the
purpose of fishing by all the King s subjects. Therefore the
title, jus priva turn, in such lands, as of was te and unoccupied
lands, belongs to the King as the sovereign; and the dominion
thereof, jus publicum, is vested in him as the representative of
the nation and for the public benefit.

Lands under tide wa ters are incapable of cultivation or
improvement in the manner of lands above high water mark. They
are of great value to the public for the purposes of commerce,
navigation and fishery. Their improvement by individuals, when
permitted, is incidental or subordinate to the public use and
right. Therefore the title and the control of them are ves ted in
the sovereign for the benefit of the whole people.

A t common law, the title and the dominion in lands flowed by
the tide were in the King for the benef i t of the na tion. Upon
the settlement of the Colonies, like rights passed to the
gran tees in the royal char ters, in trus t for the communi ties to
be es tabli shed. Upon the American Revolu tion, these righ ts,
charged with a like trust, were vested in the original States
within their respective borders, subject to the rights
surrendered by the Cons ti tu tion to the United S tates,

Upon the acquisition of a Territory by the United S tates,
whether by cession from one of the States, or by treaty with a
foreign country, or by discovery and settlement, the same title
and dominion passed to the Uni ted S tates, for the benef i t of the
whole people, and in trus t for the several S tates to be
ultimately created out of the Territory.



The new S tates admi tted into the Union since the adoption of
the Cons ti tu tion have the same righ ts a s the original S ta tes I.n
the tide wa ters, and in the lands under them, wi thin their
respective jurisdic tI.ons. The title and rights of riparian or
littoral proprietors in the soil below high water mark,
therefore, are governed by the laws of the several States,
subject to the rights granted to the Uni ted S tates by the
Cons ti tu tion.

The United S ta tes, whI le they hold the country as a
Territory, having all the powers both of national and of
municipal government, may grant, for appropriate purposes, titles
or rights in the soil below high water mark of tide waters. But
they have never done so by general laws; and, unless in some case
of interna tional duty or public exigency, have acted upon the
policy, as most in accordance with the interest of the people and
wi th the objec t f or which the Terri tories were acquired, of
leaving the admI.nistration and disposition of the sovereign
rights in navIgable waters, and in the soil under them, to the
con trol of the S ta tes, re spec tively, when organized and admi t ted
into the Union.

"rants by Congress of porti.ons of the public lands wi thin a
Territory to settlers thereon, though bordering on or bounded by
navigable waters, convey, of their own force, no title or right
below high water mark, and do not impair the tI.tie and domI.nion
of the fu ture S ta te when crea ted; bu t leave the ques ti on of the
use of the shores by the owners of uplands to the sovereign
con trol o f each S ta te, sub j ec t only to the r i gh ts ve s ted by the
Cons ti tu tion in the Uni ted S ta tes.

The donation land claim, bounded by the Columbia River, upon
which the plaintiff in error relies, includes no title or right
in the land below high wa ter mark; and the s ta tu t s of Oregon,
under which the defendants in error hold, are a constitutional
and legal exercise by the S ta te of Oregon of i ts dominion over
the lands under navigable wa ters.

Judgement affirmed.

STATE v. GERBING

56 Fla. 603, 47 So. 353 �908!

WHITFIELD, J. S ta ted briefly, this is a quo warran to
proceeding, brought in the circuit court for Nassau county by the
Attorney General to ascertain by what warrant or au thori ty Gus tav
Gerbing has marked and staked off certain portions of the bed of
Amelia ri.ver, a navigable s tream in Nassau county, Fla., and
claims and usurps the exclusive right to the use, benefit, and
enjoyment of natural or maternal oyster beds upon the designated
land below high � water mark and extending to the channel of said
navigable river.

By answer the respondent denies that he has staked off a
portion of the bed of Amelia river below high-water mark, and
avers that the only lands marked and staked off by respondent are
certain salt marsh lands, known and designated as lots and parts



of sections; that the salt marsh lands near the rivery, inlets,
and bays in the state of Florida were never treated and
considered by the United S tates or the state of Florida as a part
of beds of the navigable streams, inlets, and bays in said state,
which vested in the state by virtue of its sovereignty, but were
treated and considered by the state and the United S tates as part
of the swamp and overflowed lands which belonged to the United
States, and were granted to the state by Act Cong. Sept. 28,
1850, c. 84, 9 S ta t. 519 [ the Swamp and Overlands Act]; tha t the
lands marked and staked by respondent and planted by him with
oysters are owned by him in fee simple by virtue of a chain of
title, to wit. �! The act of Congress of 1850, granting to the
state the swamp and overflowed lands; �! a selection by the
state of these lands as part of the lands inuring to the state
under said act of Congress; �! a patent from the United States
to the state of Florida; �! a deed from the state by the
trus tees of the internal improvemen t fund to Samuel A. Swann, and
a deed from said Swann to respondent; that the lands, being
marsh, were not surveyed in the original survey made by the
Uni ted States, but by request of the state the lines of surveys
were by the Uni ted S ta tes au thori ties pro trac ted over said lands
as marsh lands, and said marsh lands were pa tented to the s ta te
as swamp and overflowed land; that the lands staked by respondent
do not extend to the channel of Amelia river; that respondent has
not without authority or warrant of law claimed and usurped the
exclusive right to the use, benefit, and en]oyment of any na tural
and maternal oyster beds within the bed of Amelia river, but has
only claimed the exclusive right to the use and benefit of the
oyster beds planted by him on lands owned by him as aforesaid;
that respondent received from the county commissioners under the
statute the exclusive right to plant oysters in such places along
the Amelia river where the lands of respondent border on said
river, but the lands so marked, staked, and planted by respondent
were upon the lands owned by respondent as before stated.

The cause was by agreement tried by Hon. D. U. Fletcher, a
practicing attorney, as referee, who found that the respondent
claims to own the lands described, or a t leas t tha t por tion
thereof not in the channel of Amelia river, and has run a line of
s takes along the eas terly edge of the navigable por tion of Amelia
river within the lines protracted over the lands; that most of
the s takes are set below low-water mark, but are not I.n the
channel of Amelia river; that there are natural or maternal
oys ter beds along the edge of the navigable por tion of Amelia
river, where some of the stakes extend below low-water mark, and
some such oys ter beds are be tween the s takes and high-wa ter mark;
that the land is marsh or mud flats, extending between the
channel and shore of Amelia river, all of which is usua11y
covered wi th wa ter a t high tide, and exposed, or not covered,
except to a limi ted extent, a t low tide; tha t the respondent has
planted oysters above the stakes, and has forbidden any one to go
upon or to get oysters from the beds above the s takes on land
below high � water mark, and insists that he owns exclusively as
his priva te property, as stated in the answer, the said lynd and
everything on i t, including the oys ters. T' he conclusion of the



referee was that the locus in quo is swamp and overflowed land,
and flats, not a part of the bed of the Amelia river, and the
proceedings were dismissed.

The original 13 states, that formed the federal Union as the
Uni ted S tates of America, were dis tinct and independent
sovereignties, and as such severally owned and held in trust for
the whole people within their respective borders the navigable
wa ters in the states and the lands thereunder, including the
shore or land between high and low water marks. Proprie tary
rights in the lands of this character within the s tates were not
passed to the Uni ted S tates by the federal Cons ti tu tion, under
which the Union was founded, and no power to dispose of such
lands was delegated to the United States. Therefore all
proprietary rights in and power to dispose of lands under
navigable wa ters in the s ta tes, including the shore be tween high
and low wa ter marks, were reserved to the s ta tes severally or to
the people thereof. The powers of the United States as to
ma t ters of naviga tion, in ters ta te and f oreign commerce, pos t
roads, and eminent domain are not per tinen t here.

The navigable waters in the s ta tes and the lands under such
wa ters, including the shore or lands between ordinary high and
low water marks, are the property of the states, or of the people
of the states in their united or sovereign capacity, and are
held, not for the purposes of sale or conversion into other
values, or reduction into several or individual ownershf.p, but
for the use of all the people of the states, respectively for
purposes of navigation, commerce, fishing, and other useful
purposes afforded by the waters in common to and for the people
of the s ta tes. The title to the lands of this charac ter were
withheld by the original states of this Union as essential to the
sovereignty of the states, to the welfare of the people of the
s tates, and to the proper exercise of the police powers of the
states. A state may make limited disposition of nor tions of such
lands, or of the use thereof, in the interest of the public
welfare, where the rights of the whole people of the state as to
naviga tion and other uses of the waters are not materially
impaired. The states cannot abdicate general control over such
lands and the wa ters thereon, since such abdica tion would be
inconsistent wi th the implied legal du ty of the s ta tes to
preserve and control such lands and the waters thereon and the
use of them for the public good.

By trea ty of February 22, 1819  8 S ta t. p. 254, ar t. 2!, the
kingdom of Spain ceded "to the Uni ted S ta tes, in full proper ty
and sovereignty, all the territories * * * known by the name of
East and West Florida," with an expressed provision that all the
grants of land made by Spain before January 24, 1818, in said
terri tories, shall be ratified and confirmed to the persons in
possession of the lands. Ar ticles 2 and 8 of treaty, to be found
in Fuller s Purchase of Florida, pp. 372-374.

The lands in controversy are wi thin the ceded terri tory, but
it is not claimed that they had been granted to any one by Spain.

Af ter the Vni ted S ta tes acquired by trea ty of cession f rom
Spain the territory known as East and West Florida, such
territory was held subject to the Constitution and laws of the
United S ta tes. The lands under navigable waters, including the



shores, were held by the United States- for the benefit of the
whole people, to go to the future state for the use of the whole
people of the s ta te.

The Cons ti tu tion of the Uni ted S ta tes provides tha t "new
states may be admitted by Congress into this Union." The
territory known as East and West Florida, ceded by Spain to the
Uni ted S ta tes, was by act of Congress approved March 3, 1845 �
S ta t. 742, c. 48!, under the name of the s ta te of Florida,
"admi t ted into the Union on equal f oo ting wi th the original
s ta tes, in all respec ts wha tsoever," "on the express condi tion
that [ the state] shall never interfere with the primary disposal
of the public lands lying within" i t.

The admission of the state of Florida "into the Union on
equal footing with the original states, in all respects
whatsoever," gave to the state of Florida all rights and powers
as to property and sovereignty possessed by the original states
of the Union, except such as were withheld by the act admitting
the s ta te.

Among the rights thus acquired by the s ta te of Florida is
the right to own and hold the lands under navigable waters wi thin
the s ta te, including the shores or space be tween ordinary high
and low water marks, for the benefit of the people of the state,
as such right is as essential to the sovereignty, to the complete
exercise of police powers, and to the welfare of the people of
the new states as of the original sta tes of the Union.

The condition or restriction expressed in the act of
admission as to "the primary disposal of the public lands lying
within" the state has reference to lands within the territorial
limits of the sta te, the title to which was in the Uni ted S tates
for its own purposes, as distinguished from lands held in trust
for the people, such as lands under navigable wa ters, including
the shore between high and low water marks, which passed to the
sovereign state, to be held by it in trust for the people thereof
when the state was "admitted into the Union on equal footing with
the original states, in all respects whatsoever."

The rights of the people of the state in the navigable
waters and the lands thereunder, including the shores or space
be tween ordinary high and low wa ter marks, in the s ta te, are
designa ted for the public welfare, and the s ta te may regula te
such rights and the uses of the wa ters and th lands thereunder
for the benef i t of the whol people of the s tate as circums tances
may demand, subject, of course, to the powers of the Congress in
the premises. The shores of a navigable river are the spaces
between high and low water marks, and the bed of a river includes
the shores. Tide land is that daily covered and uncovered by
wa ter by the ordinary ebb and flow of normal tides.

The statute of 1881 authorizes the granting of limited
exclusive privileges for planting oysters in the public waters of
the state, where there are no na tural or ma ternal oyster beds, if
the rights of the people in navigable waters are not thereby
impaired; bu t this s ta tu te does not au thorize the conveying of
ti tie to land, and expressly provides tha t the na tural or
maternal oyster beds in the waters of the state shall remain for
the free use of the citizens of the state.
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The referee f inds tha t a t leas t some of the lands upon which
respondent claims exclusive oyster privileges are under the
waters of a navigable river in the state, that there are natural
and maternal oyster beds thereon, and that respondent claims
ti tie to the land and the oys ters thereon under conveyances f rom
the state since the da te of the act providing that all na tural or
maternal oyster beds in the wa ters of the s ta te shall remain for
the free use of the ci ti zens of the state.

The act of Congress of September 28, 1850, granted to the
sta te "the whole of the swamp and overflowed lands therein."
This grant did not include lands the title to which was not then
in the United States. As the admission of the state of Florida
into the Union, "on equal footing with the original states, in
alI respec ts wha tsoever," gave to the s ta te in trus t f or the
people the navigable wa ters of the s ta te and the lands
thereunder, including the shores or space between ordinary high
and low water marks, the title to such lands was not in the
Uni ted S ta tes when the act of 1850 was passed granting swamp and
overflowed lands to the state. A patent issued by the United
States to the state, purporting to convey swamp and overflowed
lands under the act of 1850 covering lands under the navigable
wa ters of the s ta te, does no t a f fee t the ti tie held by the s ta te
to the lands under navigable waters by virture of the sovereignty
of the state. The general act of Congress granting swamp and
overflowed lands to the states does not cover tide lands.

The respondent s claim is grounded on an alleged ti tie
deraigned through the ac t of Congress of Sep tember 28, 1850,
granting swamp and overflowed lands to the s ta te. If the lands
in controversy are not such swamp and overflowed lands as passed
to the state under the stated act of Congress, and they are lands
under the bed of navigable wa ters below the normal high-wa ter
mark of the particular navigable waters, the state holds them in
trus t f or all the people of the s ta te, and the defendan t has no
exclusive rights as claimed.

Lands wi thin the Iimi ts of the s ta te of FLorida tha t are
covered and uncovered by the ordinary daily tides of public
navigable waters are shore or tide lands, and the title to them
is held by the s ta te, because of i ts sovereignty, under i ts
admission into the Union.

Swamp and overflowed lands within the state of Florida, not
under navigable or tide waters, that became the property of the
Uni ted S ta tes by the treaty of cession from Spain and had not
been previously granted, were by the act of Congress approved
September 28, 1850, granted to the state for purposes of drainage
and reclama tion. ili thin the meaning of this act of Congress,
swamp lands, as distinguished from overflowed lands, are such as
require drainage to dispose of needless water or mois ture on or
in the lands, in order to make them fit for successful and useful
cul tiva tion. Overflowed lands are those tha t are coveted by
nonnavigable waters, or are subject to such periodical or
frequent overflows of water, salt or fresh  not including lands
between high and low water marks of navigable streams or bodies
of water, nor lands covered and uncovered by the ordinary daily
ebb and flow of normal tides of navigable waters!, as to require



drainage or levees or embankments to keep out the ~ater and
thereby render the lands suitable for successful cultiva tion.
When the lands are not covered by the waters of navigable streams
or other bodies of navigable waters at ordinary high-water mark,
and drainage, reclama tion, or leveeing is necessary to render the
lands suitable for the ordinary purposes of husbandry, they are
within the terms of the act of Congress, and the title passed to
the state, if the lands were the property of the United S tates at
the da te of the ac t of Congress making the gra~t to the s ta te.

The referee finds that mos t of the stakes set by the
respondent, and at least a part of his claim of exclusive
privilege as to oys ter bed, are below low-wa ter mark, though no t
in the channel, of the navigable river.

As the respondent shows no legal claim to exclusive rights
on lands under the navigable waters of the river, including those
lands between ordinary or normal high and low water marks, the
referee should have entered a judgment against the respondent as
to such lands below high-water mark in which he claims exclusive

privileges.
The judgment is reversed, and the cause is remanded, for

proper proceedings to ascertain and adjudge definitely the rights
of the parties under the principles here in stated ~

NOTES

1. Florida, like Oregon, cannot claim submerged lands through a
grant from the King of England. Florida acquired lands under
navigable wa ters "by virtue of its sovereignty" and because under
the United States Constitution new states entered the Union on
"equal footing" with the original colonies. Millions of acres of
other submerged lands were granted to the sta te by the Swamp and
Overflowed Lands Act of 1850. Lands acquired under the Swamp and
Overflowed Lands Act are not part of the public trust. See Martin
v. Busch, 93 Fla. 535, 112 So. 274 �927! . No te the def ini tions
in S ta te v. Gerbing of navigable wa ters, swamplands, and
overflowed lands.

2. Florida was admitted into the Union in basically the same
manner as the wes tern states -- through acquisi tion by the Uni ted
S ta tes, terri torial s ta tus, and f inally s ta tehood. Subs tan tial
por tions of the wes tern s ta tes, however, are s till owned by the
federal government. The federal government is not a major
landholder in Florida. The Swamp and Overflowed Lands Act of
1850, 43 U.S.C. 982-4, was enacted by Congress to transfer to the
states for purposes of drainage and reclama tion "swamp and
overflowed lands" owned by the federal government. Because about
two-thirds of the state of Florida was made up of lands within
the category, the Act transferred mote than 20 million acres to
s ta te owne r s hi p.

3. Priva te title to lands in Florida has diverse sources because
of Florida s history. Title to lands, including submerged lands,
can derive from Spanish grants prior to Uni ted S ta tes acquisi tion
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of the terri tory, federal grant or pa tent to individuals prior to
statehood, federal grant to the terri tory or state of Florida, or
s~wte grant of lands. The source cf the title to submerged 'and
has significant l.egal consequence=-,

4. The Effect of Spanish Grants. When Spain a quired territory
in East and West Florida by discovery, conquest, and occupation,
.panish sovereign dominion and Spanish civil law were recognized
as controll ing conveyances of lard to individua' s and to Indian
tribes. Under Spanish ' ivi' l,w navigable waters "were he d by
the crown f r public common usage," such as, "i;shing, bathing
and navigation," Apalachicola Land and Development Co. ':. NcRae,
86 Fla, 39'3, 420-21, 98 So. 505, 514  '923!. Lands under such
waters could not be converted to exclusive> private ownership
except by grants expressly authorized by the ."rowu.

Ownership of submerged lands under navigable wa ters passed
to the Uni ted S ta tes under the Trea ty of Cession of the Floridas
to the Uni ted S ta tes. Article 8 of the T "ea ty expressly
provided, however, that "all grants of land ... by lawful Spanish
authorities ... shall be ratified and confirmed to the p rsons in
possession of those lands." Florida cour ts have recogn'zed the
prima facie validi ty of such grants, but have conc'uded tha t such
grants must be int, rpreted according to the civ'l. law of. Spain
before the Treaty of Cession. 1herefore, unauthorized grants of
submerged lands by Spanish officials are not. recognized. Sullivan

Richardson, 33 Fla. i, 14 So. 692 �894!, and g.ants by the
crown are not interpreted to include lands below the high tide
line unless expressly conveyed, Apalichicola Land and Development

o. v. McRae, supra.

Section 2. THE BOUNDARY BETWEEN PUBLIC AND PRIVATE. LANDS

BORAX 'ONSOLIDATED LTD. v. LOS ANGELES

296 U.S. 10 �935!

Petitioners c' aim under a federal patent which, according to
the pla t, purported to convey land borde.ring on the Pacific
Ocean. There is no question that the United S tates was free to
convey the upland, and the pa tent affords no ground for holding
that it did no t convey all the ti tie that the Uni ted S ta ..es !.ad
in the premises. The question as to the extent of this federal
grant, that is, as to the limit of the land conveyed, or the
boundary between the upland and the tideland, is necessarily a
federal ques tion. I t is a ques tion which concerns the vslidi ty
and ef fec t of an ac t done by the Uni ted S ta tes; i. t involves the
ascertainment of the essential basis of a right asserted under
federal law. Rights and interes ts in the tideland, which is
subjec t to the sovereignty nf the S ta te, are ma t ters of local
law.

The tideland extends to the high ! «ter mark. This does not
mean, as petitioners contend, a physica.. mark made upon the
ground by the waters; it means the line o high water as
determined by the course of th tides. 'v the civil law, the
shore extends as far as the highes t wav' reach in winter. Bu t



by the common law, the shore "is confined to the flux and reflux
of the sea a t ordinary tides." I t is the land "be tween ordinary
high and low-water mark, the land over which the daily tides ebb
and flow. When, therefore, the sea, or a bay, i,s named as a
boundary, the line of ordinary high-water mark is always intended
where the common law prevails."

The range of the tide at any given place varies from day to
day, and the question is, how is the line of ordinary" high
wa ter to be de termined? The range of the tide a t times of new
moon and full moon "is greater than the average," as "high water
then rises higher and low water falls lower than usual." The
tides at such times are called "spring tides." When the moon is
in i ts f irs t and third quar ters, "the tide does no t ri se as high
nor fall as low as on the average." At such times the tides are
known as "neap tides." The view that "neap tides" should be
taken as the ordinary tides had its origin in the statement of
Lord Hale. De Jure,'1aris, cap. VI; Hall on the Sea Shore, p. 10,
App. XXIII, XXIV. In his classif ica tion, there are "three sor ts
of shores, or littora marina, according to the various tides,"
�! "The high spring tides, which are the fluxes of the sea at
those tides tha t happen at the two equinoxials"; �! "The spring
tides, which happen twice every month at full and change of the
moon"; and �! "Ordinary tides, or nepe tides, which happen
between the fulL and change of the moon." The last kind of
shore, said Lord Hale, "is that which is properly littus maris."
He thus excluded the spring tides" of the month, assigning as
the reason that "for the most part the lands covered with these
fluxes are dry and maniorable," that is, not reached by the
tides.

The subject was thoroughly considered in the case of
Attorney General v. Chambers, 4 De G.N. & G. 206. In that case
Lord Chance11.or Cranworth invited Nr. Baron Alderson and Hr.

3us tice Naule to assis t in the de termina tion of the ques tion as
to "the extent of the right of the Crown to the seashore ~" Those
judges gave as their opinion that the average of the "medium
tides in each quarter of a lunar revolution during the year"
fixed the limi t of the shore. Adver ting to the sta tement of Lord
Hale, they thought that the reason he gave would be a guide to
the proper de termina tion. "'Wha t," they asked, are "the lands
which for the mos t part of the year are reached and covered by
the tides?" They found tha t the same reason that excluded the
highest tides of the month, the spring tides, also excluded the
lowest high tides, the neaps, for "the highest or spring-tides
and the lowest high tides   those at the neaps! happen as of ten as
each other." Accordingly, the judges thought that "the medium
tides of each quar ter of the tidal period" afforded the best
criterion. They said: "It is true of the 1.imi t of the shore
reached by these tides tha t i t is more f requen tly reached and
covered by the tide than lef t uncovered by it. For about three
days it is exceeded, and for about three days it is lef t short,
and on one day it is reached. This point of the shore therefore
is about four days in every week, i.e. for the most part of the
year, reached and covered by the tides ~" Id., p. 214.

Having received this opinion, the Lord Chancellor stated his
own. He though t tha t the au thori ties had lef t the ques tion "very
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much a t large." Looking a t "the principle of the rule which
gives the ..hore to the Crown," and finding that principle to be
that "it is land not capable of ordinary cultivation or
occupation, and so is in the nature of unappropriated soil," the
Lord Chancellor thus stat d his conclusion: "Lord Hale gives as
his reason for thinking that lands only covered by the high
spring-tides do not belong to the Crown, that such lands are for
the mos t par t dry and maniorable; and taking this passage as the
only au thori tv a t all capable of guiding us, the reasonable
conclusion is that the Crown s right is limited to land which is
for the most part not dry or maniorable. The learned Judges
whose assistance I had in this very obscure question point out
that the limni t indica ting such land is the line of the medium
high tide between the springs and the neaps. All land below that
line is more of ten than not covered at high water, and so may
jus tly be said, in the language of Lord Hale, to be covered by
the ordinary flux of the sea. This cannot be said of any land
above that line." The Lord Chancellor therefore concurred with

the opinion of the judges "in thinking tha t the medium line mus t
be treated as bounding the right of the Crown." Id., p. 217.

*

In California, the Acts of 1911 and 1917, upon which the
City of Los Angeles bases its claim, grant the "tidelands and
submerged lands" situated "below the line of mean high tide of
the Pacific Ocean." Petitioners urge that "ordinary high water
mark" has been defined by the state court as referring to the
line of the neap tides. We find it unnecessary to review the
cases ci ted or to a t temp t to de termine whe ther they record a
final judgment as to the construction of the state s ta tu te,
which, of course, is a question for the state courts.

In determining the limit of the federal grant, we perceive
no j us ti f ica tion f or taking neap high tides, or the mean of those
tides, as the boundary between upland and tideland, and for thus
excluding from the shore the land which is actually covered by
the tides most of the time. In order to include the land that is

thus covered, it is necessary to take the mean high tide line
which, as the Cour t of Appeals said, is nei ther the spring tide
nor the neap tide, but a mean of all the high tides.

In view of the definition of the mean high tide, as given by
the United S tates Coas t and Geode tic Survey, tha t "Mean high
water at any place is the average height of all the high waters
at that place over a considerable period of time," and the
fur ther observa tion tha t "f rom theore tical considera tions of an
astronomical character" there should be a "a periodic variation
in the rise of water above sea level having a period of 18.6
years," the Court of Appeals directed that in order to ascertain
the mean high tide line wi th requisite cer tain ty in f ixing the
boundary of valuable tidelands, such as those here in ques tion
appear to be, "an average of 18.6 years should be determined as
near as possible." We find no error in that instruction.

The decree of the Court of Appeals is Affirmed.
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NOTES

1, The excerpt in Note 2 is intended to aid in understanding the
nature of tides. Tides, as explained in the excerpt, vary
because of variations in a number of forces and hydrographic
features. Interestingly, Florida s panhandle west of Cape San
Blas usually has only one high and low tide per day, while the
res t of the s ta te has two tides per day.

'f'
Mean High Va ter Line in Coastal Boundary Mapping, 53 N. C. L.
Rev. 185, 195-98 �974!.

The tide is defined, as: "The periodic rising and falling
of the water that results from the gravitational attraction of
the moon and sun acting upon the rotating earth." This indicates
the s trong rela tionship be tween the sun and the moon and the
tides. The individual tide-producing forces vary over the face
of the earth in a regular manner, but the different combinations
of these forces produce totally different tides. Moreover, the
response of various bodies of water to these forces varies
because of differing hydrographic fea tures of each basin.

The variations in the ma]or tide-producing forces are a
result of changes in the moon s phases, declina tion to the earth,
distance from the earth and regression of the moon s nodes. The
variations which occur because of this latter factor will go
through one complete cycle in approximately 18.6 years. The
other changes have cycles varying from 27 1/3 days  moon s
declination! to 27 1/2 days  moon s distance! to 29 1/2 days
 moon s phases!. These cycles differ in magnitude, and their
effect on the tide varies from place to place around the earth.
The various combinations of all these changes also result in the
daily variations in the tide at a given location.

The forces related to the changes in the moon s phases are
s tronges t twice each month a t new and full moon and the tides
occuring at approximately these times are known as spring tides.
These forces are weakest a t the time of the first or third

quarter of the moon and the tides occuring then are called ~nea
tides. However, at most places there is a lag of a day or two
between the occurrence of the appropriate phase of the moon and
corresponding spring or neap tide. The cycl rela ting to the
moon s declination is strongest twice each month when the moon is
at the tropics and it is weakest when the moon is over the
equator. The tides associated with these changes are called
tropic and equatorial tides when they are the strongest and
weakes t. The tides occurring when the moon is neares t the ear th
are called perigean tides and those occurring when the moon is
farthest from the earth are called apogean tides. A lag of a day
or two is also found be tween the declina tion and the dis tance of

the moon and the corresponding state of the tide.
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There are three char c teris tic features of the tide at a
given place -- the time, range, and type of tide. The time of
the tide is rela ted to, and can be specif i.ed by, the moon s
meridian passage. The rang of the tide refers to the magni tude
of the rise and fall of the tide, and varies from day to day, at
a given plac depending on the relation of the tide-producing
forces. The type of tide denotes the characteristic form of the
daily rise and fall of the tide. The tide is semidiurnal when
two highs and two lows occur each day; it is diurnal when only
one high and one low occur each day; and i t is mf.xed when two
high and two low waters occur in a day with marked differences
be tw=en the two high or the two low wa ters.

These tidal characteristics vary from one location to
another as a result of variations in the tide-producing forces
and in hydrographic features. While some generalizations about
ti dal charac teris ties can be made, i t mus t be recognized tha t
tidal charac teris ties are a local phenomenon and the descrip tion
of the tide in one area may be inapplicable to ano ther area.

The tide observa tions required for the de termina tion of a
tidal da turn mus t be as accura te as possible because the loca tion
of the boundary determined from the datum may involve very
valuable lands. Af ter the ver tical eleva tion of a tidal da turn is
es tablished i t mus t be transla ted into a line on the ground
th intersec tion of the da turn plane wi th the shore. An error of
only tenths of an inch in the tidal da turn may resul t in the line
of intersection moving a considerable distance landward or
seaward if the shore has a flat slope. Therefore, the accuracy
of coastal boundaries has a direct relation wi th the accuracy of
the original tide observa tions.

The specific tidal da turns that define the coastal boundaries
provide the elevation of a stage of the tide on an average basis.
For instance, mean high water is an average of the high waters.
Because the magni tude of the rise and fall of the tide varies
from day to day, tidal characteristics derived from daily
observations may differ considerably from the average or mean
values over a long period of time. Therefore, the average must
be based on long- term observa tions before it can be considered an
accura te value for the tidal da turn. When only shor t- term
observa tions are available, they may be corrected to long-term
mean values by comparison with simultaneous observa tions taken at
some nearby location for which mean values have been determined
from long-term observa tions.

Observa tions over a period of nine teen years are generally
used to determine tidal datums because all the cycles related to
the phases, declina tions and distance of the moon occur within
this period. In addition, the seasonal fluctuations of water
level will be complete within a year, and the effects of these
non- tidal forces can be balanced. When long- term observa tions
are used to determine tidal da turns, the datums will be applicable
in future years unless the factors producing the tidal character
have changed. The primary factor which might change and cause a
variance in the da turn will be the hydrographic fea tures of the
area.
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3. Tides are measured by the height of the water, not the
dis tance on the ground between the low and high tide lines. The
amount of "wet sand" area, therefore, is a function of the height
of the tide and the topography of the land. In many areas of
Florida the slope of the land f rom the wa ter is so sligh t tha t
minor discrepancies in tide height calculation can affect
hundreds of acres of land. See, e.g., Trust es v. Wetstone, 222
So.2d 10  Fla. 1969!:

At the hearing, a reputable surveyor testified on
behalf of Plaintiff. From his testimony it appears that the
mean high � tide line subscribing the Island could not be
located with any certainty, the allowance for error in its
location varying from several hundred feet to a quarter of a
mile. The neares t tide gauging s ta tion tha t gave a ver ticle
reference point  i.e. the elevation of the plane of mean
high-tide above the zero plane of the mean sea level bench
marks! was eight miles away from the Island. This verticle
reference point from which a surveyor would normally run his
line would be compounded over the course of eigh t miles to
create an excessive tolerance on the almost horizontal plane
so that such tolerance would vary from several hundred feet
to a quarter of a mile when it reached the Island. The
mangrove lands were so gradual in their slope as to be
almost flat. Also, there were sof t spots and hard spots in
the land so that a difference would result when the
surveying rod was put down in one spot or another,

IX

ST. JOSEPH LAND AND DEVELOPifEiVT CO.
v ~

FLORIDA STATE BOARD OF TRUSTEES OF INTERNAL INPROVENEiVT FUND
365 So.2d 1084  Fla. 1st DCA 1979!

Private landowner filed action for declaratory judgment
against Board of Trustees of Internal Improvement Trust Fund
seeking a declaration of the boundary between its lands and
s ta te s adjacent submerged lands. The Circui t Cour t, Gulf
County, Larry G. Smith, J., entered final judgment from which
private landowner appealed. The District Court of Appeal, Boyer,
J., held tha t the line of mean high wa ter was the boundary line.

*

... [Aj quantity of land indicated in a government survey
cannot control the description since the general rule is that the
mean high wa ter line is the boundary even where a meander line is
also given. This principle is well-sta ted in Connery v. Perdido
Key, Inc., 270 So.2d 390  Fla. 1st DCA 1973! wherein the court
said:
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"Where the original government land office plat shows a
trac t of land to have as ' ts boundary a body of wa ter,
such water course is a natural monument which will
cons ti tu te the boundary of the land, even if di s tant or
variant from the posi tion indicated for it by the
meander line, and will control as a call of the survey
over ei ther distances or quantitv of land designated in
the conveyance or on the government plat." �70 So.2d
a t page 394!

The acreage based on the meander line is merely an estima te of
the land involved and is seldom ptecise in a government survey.
The meander line simply defines the sinuosities of the shoreline.

"Meander lines are run in surveying fractional oortions
of the public lands bordering on navigable rivers, not
as boundaries of the trac t, but for the purpose of
defining the sinuosi ties of the banks of the s tream,
and as the means of ascer taining the quan ti ty of land
in the fraction subject to sale, which is to be paid
for by the purchaser. * "- +... the watercourse, and
not the meander line as actually run on the land, is
the boundary." �70 So.2d at pages 393, 394!

* "...r

FLORIDA BOARD OF TRUSTEES OF INTERNAL IMPROVEMENT TRUST FUND
v,

WAKULLA SILVER SPRINGS CO.,
362 So.2d 706  Fla, 3d DCA 1978!

This action was filed on November 1, 1971, by appellee
against appellant seeking a declaratory judgment as to the
loca tion of the boundary line of a tract of land owned by
appellee on Key Largo, Monroe County, Florida.

* ".c

Appellee admi ts that the mean high water line  MHWL! is the
boundary; however, it alleges that the MHWL cannot be loca ted
accura tely on these lands because the lands are low, we t,
mangrove swamp.

* *

The Trustees made a tidal study to determin that the
elevations of mean high water on Wakulla s lands could be
loca ted and a survey to show the loca tion of poin ts tha t
were at that mean high water line. The Trustees tidal study was
performed by personnel of the State of Florida, the United S tates
National Ocean Survey and a private contract firm. The method
used was short term method wi th an inherent error of + .1 feet to
+ .25 feet. John Michel, Wakulla s expert witness, testified
that when the rule of probabilities is applied to these results,
including the inherent error, there is a probability of a still
greater error. The evidence also showed that the inherent error



resulting from the Trustees use of this short
could result in an error in excess of 1,000 fee
of the boundary line.

The Trustees did not locate a mean high wa
a t temp ted to showy that mean high wa ter could be

The only courses and distances available a
meanderline. The quantity, the acreage referre
original pla t, is available. Under the circums
absence of better evidence, the Cour t mus t rely
of land conveyed by the Trus tees; thus the mean
original United S ta tes survey which was used to
quantity of land in Government Lots 3 and 4 is
line available to the Court,

term me thod

t in the loca tion

ter line, bu t only
loca ted.

re those of the

d to on the

tances and in the

on the quanti ty
derline of the

de termine the

the only boundary

NOTES

Meander lines are established by public survey and
were traditionally determined by the surveyor actually
walking around the shoreline of a navigable body of
water to record a line which purportedly followed the
sinuosi ties of the shore. The meander line of a
particular piece of land will be a straight line or a
series of straight lines connecting points or monuments
on the shore for use in determining the quanti ty of
public land in the subdivision being surveyed. It has
been held in innumerable cases tha t unless a clear
intent to make the meander line the boundary is shown,
it is not the proper line of demarcati.on for title
purposes, but the wa ter whose boundary is meandered is
the true boundary. Cour ts have, never theless,
occasionally declared the meander line to be the
property boundary where the wa ter line was obscured in
some way.

See, e.g., Trustees of the Internal Improvement Trust Fund v.
Wets tone, 222 So.2d 10  Fla. 1969!, in which the Florida Supreme
Court used the meander line as the boundary even though the line
clearly extended into navigable waters, and the state offered no
evidence as to the location of the mean high tide line.

2. In 1974, the Florida legislature adopted The Coastal Mapping
Act to standardize mapping procedures and govern the
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1. What are meander lines? Are they boundaries? What is the
purpose of meandering a body of water? Consider the following
excerpt from Maloney, The Ordtnary Ht h 4'a ter rdka: A~ttem ta at
Settling an Unsettled Boundary Line, 13 Land and Water L. Rev.
465, 489-90 �978!.



admissibili tv of maps and surveys in cour t. I'he ac t was intended
to prevent results such as the one in Wetstone.

177.26 Declara tion of policy. -- I'he Legislature
hereby declares tha t accura te maps of coas tal areas are
required for many public purposes, Including, but not
limi t d to, the promotion of marine naviga tion, the
enhancement of recrea tion, the de termina tion of coastal
boundaries, and the implementa tion of coas tal zone
planning and management programs by s ta te and local
governmental agencies. Accordingly, a s ta te coas tal
mapping program is declared to be in the public
interest. The Legisla ture further recognizes the
desirabi 1 i ty of conf irma tion of the mean high-wa ter
line, as recogni zed in the S ta te "ons ti tu tion and
defined in s. 171.27�5! as the boundary between state
sovereignty land and uplands subject to private
ownership, as well as the necessity of uniform
standards and procedures with respect to the
establishment of local tidal da turns and the
de termina tion of the mean high-wa ter and mean low-wa ter
lines, and therefore directs tha t such uniform
s tandards and procedures be developed.

177.30 Au thoriza tion of coas tal mapping program.
The Depa r tmen t of Na tural Resources is au thor ized

and directed to conduct a comprehensive program of
coastal boundary mapping with the object of providing
accurate surveys of the coastline of the state at the
earliest possible date.

177.31 'lapping standards. � All maps produced
under the provisions of this part shall conform a t
leas t to minimal na tional map accuracy s tandards.

177.32 Approval of maps by department.
�! Upon comple tion of a map or series of maps,

the department shall transmit a copy of the map or maps
to the clerk of the circuit court for the county in
which the land shown on the map is located. In
addi tion to any other noti.ce required by law, the
department shall pubI.ish in a newspaper of general
circula tion in the a f fee ted area a t lea s t once a week
for 4 consecutive weeks a notice tha t a copy of the
proposed map or maps is on file in the said clerk s
office and that a public hearing shall be held a t a
specified time and place as provided in subsection �!.

�! Before a proposed map shall become effective,
the department shall hold a public hearing in the
county or counties in which the land shown on the map
is loca ted.

�! Af ter such public hearing, the department may
approve the proposed map wi th or wi thou t amendments or
may withdraw it for further study.

�! The decision of the department shall be
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subjec t to judicial review as provided in chapter 120.
�! Upon approval by the department, these maps

shall bo known as "approved coastal zone maps," and
copies thereof shall be filed among the public land
records of all affected counties.

177.33 Revised and supplemental maps.
�! The department shall endeavor to maintain the

accuracy of i ts mapping program by reviewing i ts da ta
at least every 25 years and, when necessary, issuing
revised approved coastal zone maps.

�! Any private person or government official may
advise the department in writing of any instance in
which significant shoreline alteration has occurred as
the result of na tural condi tions or human ac tivi ties.
Upon notifica tion thereof, or on i ts own ini tia tive,
the depar tment may inves tiga te such cases and, when
appropriate, authorize the production of a revised
coastal zone map of the affected area.

�! When appropriate and when needed or desirable
for particular areas, the depar tment may publish
supplemental maps of a scale larger than the standard
scale.

�! Revised or larger scale maps shall become
approved coastal zone maps following approval by the
department in accordance with procedures set forth in
s. 177.32.

177.34 Coastal boundary line loca tion. -- Where
approved coas tal zone maps do no t designa te the mean
high-water line but instead depict an apparent
shoreline, the apparent shoreline is not intended to
represent the mean high-water line. Mean high-water or
mean low-wa ter lines, whe ther or not represented on
approved coastal zone maps, may be located precisely on
the ground by f ield surveys made in accordance wi th the
standards and procedures set forth in ss. 177.37-
177.39.

177.35 Standards and procedures; applicability.
The establishment of local tidal da turns and the
de termination of the location of the mean high-water
line or the mean low-wa ter line, whe ther by federal,
state, or local agencies or private parties, shall be
made in accordance with the standards and procedures
set forth in ss. 177.37-177.39 and in accordance with
supplementary regula tions promulga ted by the
depar tmen t.

177.36 Work to be performed only by authorized
personnel. � The establishment of local tidal da turns
and the determination of the location of the mean high-
wa ter line or the mean low-wa ter line shall be
performed by qualified personnel licensed by the



Florida 8ta te Board r f Professional Engineers and Land
Surv yors or by rep;esenta tives of the Uni ted S ta tes
government when approved by the department.

Note. � I'he Florida 9 ta te Board of Professional
Engineers and Land Surveyors 4tas abolished bv ch. 79�
243, and a Board of Land Surveyor s was crea ted to
regula te th* profession of surveying.

1 77 .37 'Ao tifica tion to department. -- Any
surveyor undertaking to establish a local tidal da tum
and to determine the loca tion of the mean high-water
line or the mean low-water line shall submit a copy of
the results thereof to the department wi thin 90 days
af ter the completion of such work, if the same is to be
record d or submi t ted to any cour t or agency o f s ta te
or local government.

177.38 Standards for establishment of local tidal
da turns.

�! Unless otherwise allowed by this part or
regula tions promulga ted hereunder, a local tidal da turn
shall be established from a series of tide observations
taken a t a tide s ta tion es tabl i shed in accordanc wi th
procedures approved by the department. In establishing
such procedures, full consideration will be given to
the national standards and procedures established by
the 'Aa tional Ocean Survey.

�! Records acquired at control tide sta tions,
which are based on mean 19-year values, comprise the
basic data from which ti.dal da turns are determined.

�! Observations at a tide s ta tion other. than a
control tide s ta tion shall be reduced to mean 19-year
values through comparison wi th simul taneous
observa tions a t the appropria te con trol tide s ta tions.
The observa tions shall be made continuously and shall
extend over such period as shall he provided for in
depar tmen ta 1 regula tions.

�! When a local tidal datum has been
established, it shall be preserved by referring it to
tidal bench marks in the manner prescribed by the
depar tmen t.

�! A local tidal da turn may be es tablished
be tween two tide s ta tions by in terpola tion when the
time and mean range differences of the tide between the
two tide stations are wi thin acceptable standards as
determined by the department. The methods for
es tablishing the local tidal da turn by in terpola tion
shall be prescribed by regulations of the department.
Local tidal da turns established in this matter shall be
recorded with the department.

�! A local tidal da turn properly es tablished
through the use of continuous tide observa tions mee ting
the s tandards described in this sec tion shall be
presumptively correc t when it differs from a local
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tidal datum established by interpola tion.
�! The depar tment may approve the use of tide

observations made prior to July 1, 1974, for use in
es tabli shing local tidal da turns.

177. 39 De termina tion of mean high-water line or
mean low-water line. -- The location of the mean high-
wa ter line or the mean low-wa ter line shall be
de termined by me thods which are approved by the
department for the area concerned. Geodetic bench
marks shall not be used unless approved by the
de pa r tmen t.

177.40 Admissibility of maps and surveys. � No
map or survey prepared after July 1, 1974, and
purpor ting to es tablish local tidal da turns or to
de termine th loca tion of the mean high-wa ter line or
the mean low-water line shall be admissible as evidence
in any cour t, adminis tra tive agency, poli tical
subdivision, or tribunal in this state unless made in
accordance with the provisions of this part by persons
described in s. 177.36.

3. In fresh, nontidal lakes, the ordinary high water mark
creates the public � private ownership boundary if the lake is a
"navigable" wa ter body. In de termining the ownership of lakes,
the fact of meandering changes the burden of proof as to whether
the lake is navigable, and therefore, owned by the state. See,
Odom v. Deltona, 341 So.2d 977, 988-89  Fla. 1976!:

Appellants contend tha t the trial court made a
distinction between meandered and non-meandered fresh
water lakes without a factual or lawful basis for such
distinction. Nevertheless, as the trial court
observed, a t thi s la te da te we are no t i n a po s i tion
"to evalua te the work of those surveyors of many
decades past" and can merely accep t their work as
correct, particularly since the state itself has relied
upon it constantly since it was completed. In Florida,
meandering is evidence of navigability which crea tes a
rebuttable presumption thereof. The logical converse
of this proposition, noted by the lower court, is that
non-meandered lakes and ponds are rebuttably presumed
non-navigable. The lower court s treatment of
meandering is also in accord with the proposition that
a wa ter body should be regarded as being non-navigable
absent evidence of navigability.

4. The dividing line between state and private ownership of the
beach is no t the mean high tide line in all s ta tes. To encourage
commerce and development, several states have allowed priva te
ownership of the wet sand area by the adjacent upland owner.
These states include: Delaware, Maine, Massachusetts, New
Hampshire, Pennsylvania, and Virginia. See, D. Brower, Access to
the Na tion s Beaches: Legal and Planning Perspectives 21 �976!.
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Section 3. AMBULATORY BOUNDARIES

Shorelines are rarely stable and are subject to constant,
gradual change from erosion, accretion, and reliction. Storms
and flooding may drastically change the character of the coast in
a very shor t period. "radual changes in the shorel'ne have been
generally recognized as changing the legal boundary, also.
Sudden, avulsive change, however, may have no effect on the legal
boundary,

The following excerpt explains some of the terms associated
wi th ambula tory boundaries:

Maloney and Ausness, The Use and Legal Significance
of the Mean High Wa ter Line in Coastal Boundary Mappin~,

53 N.C. L. Rev. 185, 225-26 �974!.

Before discussing the problem of ambulatory versus fixed
boundaries, it may be helpful to consider the meaning of a number
of terms commonly used in legal discussions of this problem.
Accre tions or accreted lands consis t of additions to the land

resulting from gradual deposit by water of sand, sediment or
other ma terial. The term applies to such lands produced along
both navigable and non-navigable water. Alluvion is that
increase of ear th on a shore or bank of a s tream or sea, by th
force of the water, as by a current or by waves, which is so
gradual that no one can judge how much is added at each moment of
time. The term "alluvion" is applied to the deposit itself,
while accretion denotes the act, but the terms are frequently
used synonymously.

Reliction refers to land which formerly was covered by
wa ter, but which has become dry land by the imperceptible
recession of the water. Although there is a distinction between
accre tion and relic tion, one being the gradual building of the
land, and the other the gradual recession of water, the terms are
of ten used interchangeably. The term "accretion" in particular
is of ten used to cover both processes, and generally the law
relating to both is the same.

Erosion is the gradual and imperceptible wearing away of land
bordering on a body of wa ter by the na tural ac tion of the ele-
ments. Avulsion is either the sudden and perceptible alteration
of the shoreline by action of the water, or a sudden change of
the bed or course of a stream forming a boundary whereby it
abandons its old bed for a new one.



HUGHES v. WASHINGTON

389 U.S. 290 �967!

Mr. Justice Black delivered the opinion of the Court.

The question for decision is whether federal or state law
controls the ownership of land, called accretion, gradually
deposited by the ocean on adjoining upland property conveyed by
the Uni ted States prior to statehood. The circums tances that
give rise to the ques tion are these. Prior to 1889 all land in
wha t is now the S ta te of Washington was owned by the Uni ted
S ta tes, except land tha t had been conveyed to priva te parties.
At that time owners of property bordering the ocean, such as the
predecessor in title of Mrs. S tella Hughes, the petitioner here,
had under the common law a right to include within their lands
any accretion gradually built up by the ocean. Washington became
a State in 1889, and Article 17 of the State s new constitution,
as interpreted by i ts Supreme Cour t, denied the owners of ocean-
front property in the State any further rights in accretion that
might in the future be formed between their property and the
ocean. Thi,s is a suit brought by Mrs. Hughes, the successor in
ti tie to the original federal grantee, agains t the State of
Washington as owner of the tidelands to determine whether the
right to future accretions which existed under federal law in
1889 was abolished by that provision of the Washington
Cons ti tuti on, The trial cour t upheld Mrs. Hughes contention
that the right to accretions remained subject to federal law, and
tha t she was the owner of the accre ted lands. The S ta te Supreme
Court reversed, holding that state law controlled and that the
S tate owned these lands. 67 Wash.2d 799, 410 P.2d 20 �966! . We
granted certiorari. 385 U.S. 1000 �967!. We hold that this
question is governed by federal, not state, law and that under
federal law Mrs. Hughes, who traces her title to a federal grant
prior to statehood, is the owner of these accretions.

While the issue appears never to have been squarely
presented to this Court before, we think the path to decision is
indicated by our holding in Borax, Ltd. v. Los Angeles, 296 U.S.
10 �935! . In tha t case we dealt wi th the rights of a California
proper ty owner who held under a f edera 1 pa ten t, and in tha t
instance, unlike the present case, the patent was issued af ter
s ta tehood, We held tha t

"[ t]he question as to the extent of this federal grant, that
is, as to the limi t of the land conveyed, or the boundary
be tween the upland and the tideland, is necessarily a
federal ques tion. I t is a ques tion which concerns the
vali di ty and effect of an ac t done by the Uni ted S tates; i t
involves the ascertainment of the essential basis of a right
asserted under federal law." 296 U.S., at 22.

Vo subsequent cas in this Cour t has cas t doubt on the principle
announced in Borax. See also Uni ted S tates v. Ore~on, 295 U.S,
1, 27-28 �935! . The S ta te argues, and the cour t below held,
however, that the Borax case should not be applied here because
that case involved no question as to accretions. While this is
true, the case did involve the question as to what rights were
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conveyed by the federal grant and decided tha t the extent of
ownership under the federal grant is governed by federal law.
This is as true whether doubt as to any boundary is based on a
broad question as to the general definition of the shoreline or
on a particularized problem rela ting to the ownership of
accretion. See United States v. So~shin ton, 294 9.2d 830, 832
 C.A. 9 th Cir. 1951!, cert. denied, 369 U. S. 817 �962!, Me
therefore find no significant difference be tween Borax and the
present case.

Recognizing the difficulty of dis tinguishing Borax,
respondent urges us to reconsider it. Borax itself, as well as
United S tates v. Oregon, su~ra, and many other cases, makes clear
that a dispute over title to lands owned by the Federal
Government is governed by federal law, although of course the
Federal Government may, if It desires, choose to select a s ts te
rule as the federal rule. Borax holds that there has been no

such choice in this area, and we have no difficulty in concluding
tha t Borax was correc tly decided. The rule deals wi th wa ters
that lap both the lands of the S tate and the boundari s of the
in terna tional sea. This rela tionship, a t this particular point
of the marginal sea, is too close to the vital interest of th
Nation in its own boundaries to allow it to be governed by any
law but the "supreme Law of the Land."

This brings us to the question of what the federal rule is.
The 8 ta te has not attempted to argue tha t federal law gives it
ti tie to these accretions, and i t seems clear to us tha t it. could
not. A Iong and unbroken line of decisions of this Court
establishes that the grantee of land bounded by a body of
navigable water acquires a right to any na tural and gradual
accretion formed along the shore. In Jones v. Johnston, 18 How.
150 �856!, a dispute between two parties owning land along Lake
Michigan over the ownership of soil tha t had gradually been
deposited along the shore, this Court held that "[1]and gained
from the sea either by alluvion or dereliction, if the same be by
li.ttle and little, by small and imperceptible degrees, belongs to
the owner of the land adjoining." 18 How., a t. 156. The Court
has repea tedly reaffirmed this rule, and the soundness of the
principle is scarcely open to question. Any other rule would
leave riparian owners continually in danger of losing the access
to water which is of ten the most valuabl feature of the.'r

property, and continually vulnerable to harassing litigation
challenging the location of the original water lines. While it
is true tha t these riparian rights ar= to some extent insecure in
any event, since they are subject to considerable control by the
neighboring owner of the tideland, this is insufficient reason to
leave these valuable rights at the m rcy of natural phenomena
which may in no way affect the interests of the tideland owner.
Me therefore hold that petitioner is entitled to the accretion
that has been gradually formed along her property by the ocean.

The judgment below is reversed, and the case is remanded tn
the Supreme Court of i4ashing ton for further proceedings not
inconsistent wi th this opinion.

Reversed and remanded.
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Mr. Jus tice S tewar t, concurring.

I fully agree that the extent of the 1856 federal grant to
which Mrs. Hughes traces her ownership was orginally measurable
by federal common law, and that under the applicable federal rule
her predecessor in title acquired the right to all accretions
gradually built up by the sea. For me, however, that does not
end the ma tter. For the Supreme Court of Washington decided in
1966, in the case now before us, that Washington terminated the
right to oceanf ront accre tions when i t became a S ta t in 1889.
The S tate concedes that the federal grant in ques tion conferred
such a right prior to 1889. Bu t the S ta te purpor ts to have
reserved all post� � I889 accre tions for the public domain. Mrs.
Hughes is entitled to the beach she claims in this case only if
the S ta te failed in i ts ef f or t to abolish all priva t righ ts to
seashore accretions.

Surely it mus t be conceded as a general proposi ti,on that the
law of real property is, under our Constitution, lef t to the
individual S ta tes to develop and adminis ter. And surely
Washington or any other S tate is free to make changes, ei ther
legisla tive or judicial, in its general rules of real property
law, including the rules governing the property rights of
riparian owners. Nor are riparian owners who derive their title
from the United S tates somehow immune from the changing impact of
these general state rules. For if they were, then the property
law of a State like Washington, carved entirely out of federal
territory, would be forever frozen into the mold it occupied on
the da te of the S ta te s admission to the Union. I t follows tha t
Mrs. Hughes cannot claim immunity from changes in the property
law of Washington simply because her title derives from a federal
grant. L.ike any other property owner, however, Mrs. Hughes may
insist, quite apart from the federal origin of her title, that
the State not take her land without jus t compensation ~

Accordingly, if Article 17 of the Washington Constitution
had unambiguously provided, in 1889, that all accre tions along
the Washington coast from that day forward would belong to the
S tate ra ther than to private riparian owners, this case would
present two questions not discussed by the Court, both of which I
think exceedingly difficult. First: Does such a prospective
change in s ta te proper ty law cons ti tu te a compensa ble taking?
Second: If so, does the cons ti tu tional right to compensa tion run
with the land, so as to give not only the 1889 owner, but also
his successors � including Mrs ~ Hughes -- a valid claim against
the S ta te?

The fact, however, is that Article 17 contained no such
unambiguous provision. In tha t Ar ticle, the S ta te simply
asserted its ownership of "the beds and shores of all navigable
wa ters in the s ta te up to and including the Line of ordinary high
tide, in wa ters where the tide ebbs and flows, and up to and
including the Line of ordinary high wa ter wi thin the banks of all
navigabl rivers and lakes." In the present case the Supreme
Court of Washington held that, by this 1889 language, "[I] i ttoral
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rights of upland owners were terminated." 67 Wash.2d 799, 816,
410 P.2d 20, 29. Such a conclusion by the State s highes t court
on a question of state law would ordinarily bind this Court, but
here the s ta te and federal ques tions are inextricably
intertwined. For if it cannot reasonably be said that the
li ttoral rights of upland owners were termina ted in 1889, then
the effect of the decision now before us is to take from these
owners, without compensation, land deposited by the Pacific Ocean
from 1889 to 1966.

We cannot resolve the federal question whether there has
been such a taking wi thou t first making a determination of our
own as to who owned the seashore accretions between 1889 and
1966. To the extent tha t the decision of the Supreme Court of
Washington on that issue arguably conforms to reasonable
expec ta tions, we mus t of course accep t i t as conclusive. Bu t to
the extent that i t cons ti tu tes a sudden change in s ta te law,
unpredictable in terms of the relevant precedents, no such
deference would be appropriate. For a S ta te cannot be permi tted
to defeat the constitutional prohibition against taking property
without due process of law by the simple device of asserting
retroactively tha t the property i t has taken never existed at
all. Whether the decision here worked an unpr die table change in
state law thus inevi tably presents a federal ques tion for the
determination of this Court. The Washington court insisted that
its decision was "not startling." 67 Wash.2d 799, 814, 410 P.2d
20, 28. What is at issue here is the accuracy of that
charac teriza tion.

The s ta te cour t res ted i ts resul t upon Eisenbach v. Ha tf ield
2 Wash. 236, 26 P. 539, but that decision involved only the
rela tive rights of the S ta te and the upland owner in the
tidelands themselves. The Eisenbach cour t declined to resolve
the accre tions ques tion presented here. This ques tion was
resolved in 1946, in Ghione v. S ta te, 26 Wash. 2d 635, 175 P. 2d
955. There the State asserted, as it does here, that Article 17
operated to deprive private riparian owners of post-1889
accretions. The Washington Supreme Court rejected that assertion
in Ghione and held that, af ter 1889 as before, ti tie to gradual
accretions under Washington law vested in the owner of the
adjoining land. In the present case, 20 years af ter i ts Ghione
decison, the Washington Supreme Court reached a different
conclusion. The s tate court in this case sought to dis tinguish
Ghione: The water there involved was part of a river. But the
Ghione court had emphatically stated that the same "rule of
accretion... applies to both tidewaters and fresh waters." 26
Wash.2d 635, 645, 175 P.2d 955, 961. can only conclude, as did
the dissenting judge below, that the state court s most recent
cons true tion of Article ].7 effected an unforeseeable chang in
Washington proper ty law as expounded by the S ta te Supreme Cour t.

There can be little doubt about the impact of that change
upon .'Irs. Hughes: I'he beach she had every reason to regard as
hers was declared by the state court to be in the public domain.
Of course the court did not conceive of;his action as a taking,
As is so of ten the case when a State exer=ises its power to make

64



law, or to regulate, or to pursue a public projec t, pre-exis ting
proper ty interes ts vere impaired here vi thou t any calcula ted
decision to deprive anyone of what he once owned. But the
Constitution measures a taking of property not by what a State
says, or by what it intends, but by vhat it does. Although the
S ta te in this case made no a ttemp t to take the accre ted lands by
eminent domain, it achieved the same result by effecting a
retroactive transformation of private into public property�
without paying for the privilege of doing so. Because the Due
Process Clause of the Fourteenth Amendment forbids such

conf isca tion by a S ta te, no less through i ts cour ts than through
i ts legisla ture, and no less when a taking is unintended than
when it is deliberate, I join in reversing the judgment.

STATE v. FLORIDA NATIONAL PROPERTIES, INC.
338 So.2d 13  Fla. 1976!

BOYD, Justice.

This cause is before us on appeal from the Circuit Court,
Highlands County. The trial court in its final judgment passed
upon the cons ti tu tionali ty of Sec ti on 253. 151, Florida S ta tu tes,
giving this Court jurisdiction of the direct appeal.

Section 253 ~ 151, Florida Statutes, reads as follows.

"253.151 Navigable meandered fresh water lakes

"�! The boundary line shall be established by, or under the
supervision of, the board by use of one or more of the following
procedures:

" a! Where physical evidence exists indicating the actual
water s edge of any navigable meandered fresh water lake as of
the da te such body came under the j uri sdic tion of the s ta te,
regardless of where the wa ter s edge exis ts on the da te of the
de termina tion of the boundary line, the wa ter s edge as evidenced
on the former date shall be deemed the boundary line,"

+

The facts of this case are as foLlows.

Appellee-plaintiff is a riparian owner of certain lands in
Highlands County bordering Lake Istokpoga, a navigable lake. The
ordinary high-wa ter mark of Lake Is tokpoga was meandered a t
different points and different times by U.S. Government surveyors
in the late 1800 s and early 1900 s. Lake Istokpoga was
meandered in the area of Appellee s property in 1928. Aopellee
deraigns it s title back to certain warranty deeds issued by
Appellant-Trustees of the Internal Improvement Trust Fund, the
Trustees having previously received the lands by a swamp and
overflow lands grant from the U.S. Government. The land was
acquired by Appellee for the purposes of development and of
resale as a residential community on the shores of Lake
Is tokpoga; because of this, a need to do some work in the
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navigable wa ters of Lake Is tokpoga arose. Approxima tely f our
years prior to the filing of this action, a dispute arose between
the Trustees and Appellee as to the location of the boundary
lines between the sovereignty bottom lands of the Lake and
Appellee s upland proper ty.

J  q J 

Following a two-day trial the lower cour t ruled tha t the
boundary line between Appellee s upland property and the
sovereignty bottom lands was the present ordinary high-water mark
of Lake Istokpoga. The trial judge specifically found that in
the disputed area the 1928 Government meander line was at all
points coordinate with or upland of the present ordinary high-
wa ter mark of Lake Is tokpoga; consequently, the cour t se t aside
Appellants claim to all property upland of the 1928 meander line
in the area of Appellee s property. The court also found that
Appellants claim to the 41.6 feet contour had been based on
Section 253.151, Florida Statutes, and adjudged the statute to be
unconstitutional both on its face and as applied by Appellants,
as follows:

"The Court... finds that the [Appellants ] claim to the
41.6 contour is based on Fla.S ta t. Section 253.151. The record
is replete with evidence which clearly shows that the Trustees
have repea tedly asser ted this S ta tu te as their au thor i ty f or the
S tate s claim to the 41.6 contour line. Although during the
course of this proceeding the Trustees have retrea ted from the
8 ta tu te as the basis for the S ta te s claim, this chang= in
approach is not convincing. Other than Section 253.151, the
Court can find no authority whatsoever for fixing the boundary
line at a particular elevation as urged by the I'rustees.

"A provision in the S ta te of Washington s Cons ti tu tion
similar to Section 253.151 which purported to fix the boundary
line between sovereignty lands and private ownership as of the
da te Washington was admi tted to the Union was s truck down by the
Supreme Cour t in Hughes v. Washington, [389 U.S. 290, 19 L.Ed.2d
530, 88 S.Ct. 438 �967!] as a violation of Art. VI, Sec.2, the
Supremacy Clause, of the Uni ted S ta tes Cons ti tu tion. I t is
apparent from Bonelli [Bonelli Cattle Co. v. Arizona] [414 U.S.
313, 38 L.Ed.2d 526, 94 S.Ct. 517 �973!] and Hughes that
Federal, not S ta te, law governs the resolution of boundary line
disputes be tween the sovereign and private owners whose lands
border navigable bodies of wa ter. In Hughes the Supreme Court
s ta ted:

A long and unbroken line of decisions of this Court
es tab1.ishes tha t the grantee of land bounded by a body of
navigable wa ter acquires a right to any na tural and gradual
accretion formed along the shore. [339 U.S. at 292, 88 S.Ct. at
439,] 19 L.Ed.2d at 533.

This principle was extended in Bonelli to include artificial
accretions where the accreted land ser ed no navigational

purpose. Rejec ting the same approach �; ken by the 'defendants in
this case, the U.S. Supreme Court stat., in Hughes:
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Any other rule would leave riparian owners continually in
danger of losing the access to water which is of ten the most
valuable feature of their property, and continually vulnerable to
harrassing litigation challenging the location of the original
wa ter lines. f 389 U.S. a t 293, 88 S.C t. a t 440, ] 19 L. Ed.2d at
534.

Fla.S ta t ~ Section 253.151 which purports to fix the
public/priva te boundary line as of the da te of S ta tehood, suf fers
from the same infirmi ties as the cons ti tutional provision under
considera tion in Hughes; and i t is likewise uncons ti tu tional.

"Furthermore, Fla. S ta t. Sec tion 253.151, as applied by the
Trus tees in the ins tant case, viola tes the due process clauses of
bo th the Federal and Florida Cons ti tu tions. By relying upon
Sec tion 253.151, the S ta te, through the Trus tees, claims not only
the lands to which Plaintiff has already gained title through the
opera tion of accre tion and relic tion, bu t also seeks to deny to
Plaintiff the right to acquire additional property in the future
through the process of accre tion and relic tion. Bo th Federal and
Florida courts have held that an owner of land bounded bv the
ordinary high water mark of navigable wa ter is vested with
cer tain riparian righ ts, including the righ t to ti tie to such
addi tional abutting soil or land which may be gradually formed or
uncovered by the processes of accretion or reliction, which right
canno t be taken by the S ta te wi thou t paymen t of j us t
compensa tion. By requiring the es tablishment of a f ixed boundary
line between sovereignty bottom lands and Plaintiff s riparian
lands, Fla. S ta t. Sec tion 253.151 as applied by the Trus tees in
the ins tan t case, cons ti tu tes a taking of Plaintif f s proper ty,
including its riparian rights to future alluvion or accretion,
wi thou t compensa tion in viola tion to the due process clause of
the Four teenth Amendment of the Uni ted S ta tes Cons ti tu tion and
the due process clause of Art. I, Sec. 9, of the Florida
Cons ti tu tion.

"The Court also finds that Fla. S ta t. Section 253.151 is
uncons ti tu tional in i ts entire ty. Subsec tion �!, which requires
the Defendant Board of Trustees to establish the boundary line
between the sovereignty bottom lands of navigable meandered fresh
water lakes and riparian uplands, cannot be separated from the
remaf ning por tions of the S ta tu te, which are closely connec ted
with and refer to the boundary line established pursuant to
subsection �!. Without subsection �!, the other provisions of
the S ta tu te are meaningless since they serve no purpose
independent of the establishment of the boundary line. Hence,
the S ta tu te, which contains no severabili ty clause, is invalid in
its entirety.

It is from this final judgment tha t this appeal is taken.

Upon careful consideration of both the record and arguments
of counsel, we conclud tha t the trial court correctly held the
efforts of the State to fix specific and permanent boundaries
were improper, and we hold that Section 253.151, Florida
S ta tu tes, is uncons ti tu tiona1.
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I t is our opinion, and we so hold, tha t the proper ty line
separating sovereignty and riparian property rights is the
ordinary high-water mark in meandered fresh water lakes. In
doing so we recognize tha t such line is subject to change from
natural causes or with joint consent of the State and private
riparian owners. Fur thermore, as s ta ted above, we sus tain the
learned trial court in holding Section 253.151, Florida S ta tu tes,
unconsti tutional in its entirety. An inflexible meander
demarcation line would not comply with the spirit or letter of
our Federal or S tate Constitutions nor meet present requirements
of socie ty.

Accordingly, the judgment of the trial court is affirmed.

ORKGON EX REL. STAT'E LAND BOARD

V.

CORVALLIS SAND AND GRAVEL CO.
429 U.S. 363 �977!

Nr. Justice RKHNQUIST delivered the opinion of the Court,

lhis lawsui t began when the S ta te of Oregon sued Corvallis
Sand S Gravel Co., an Oregon corporation, to settle the ownership
of certain lands underlying the Williamette River. The
Willame tte is a navigable river, and this land is loca ted near
Corvallis, Oregon. 'I'he river is not an interstate boundary,

Corvallis Sand had been digging in the disputed part of the
riverbed for 40 to 50 years without a lease from the State. The
State brought an ejec tment action against Corvallis Sand, seeking
to recover 11 separa te parcels of riverbed, as well as damages
for the use of the parcels. The S ta te s complaint alleged tha t
by virtue of i ts sovereignty i t was the owner in fee simple of
the dispu ted por tions of the riverbed, and tha t i t was en ti tied
to immediate possession and damages. Corvallis Sand denied the
.S ta te s ownership of the bed.

Each party was partially successful in the Oregon courts,
and we granted cross peti tions for certiorari. 423 U.S. 1048, 46
L.Ed.2d 636. Thos courts unders tandably fel t tha t our recent
decision in Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 94 S.Ct.
517, 3o L.Ed.2d 526 �973!, required that they ascertain and
apply principles of federal common law to the controversy.
Twenty-six States have joined in three amicus briefs urging that
we reconsider Bonelli, supra, because of what they assert is its
significant departure from long-establish precedent in this
Cour t.

The na ture of the li tiga tion and the contentions of the
par ties mav be briefly s ta ted. Ti tie to two dis tin" t por tions of
land has been a t issue throughou t. The f irs t of these por ti ons
has apparently been within the bed of the Willame tte River since
Oregon s admission to the Union. The other portion of the land
underlies the river in an area known as Fischer Cut, which was
not a part of the riverbed at the tim~ Oregon was admi tt d to the
Union. The trial court found tha t prior to a flood which



occurred in November 1909, the Willamette flowed around a
peninsula-like formation known as Fischer Island, but that by
1890 a clearly discernible overflow channel across the neck of
the peninsula had developed. Before 1909 this channel carried
the flow of the river only at i.ts intermediate or high stages,
and the main channel of the river continued to flow around

Fischer Island. But in November 1909, a major flow, in the words
of the Oregon trial cour t, "suddenly and with great force and
violence converted Fischer Cut into the main channel of the

river."

The trial court, sitting without a jury, awarded all parcels
in dispute, except for the Fischer Cut lands, to the State. That
court found that the State had acquired sovereign title to those
lands upon admission into the union, and that i t had not conveyed
tha t ti tie. The S ta te was also awarded damages to recompense i t
for Corvallis Sand s use of the lands.

With respec t to the Fischer Cut lands, the trial court found
tha t avulsion, ra ther than accre tion, had caused the change in
the channel of the river, and therefore the title to the lands
remained in Corvallis Sand, the original owner of the land before
i t became riverbed.

The Oregon Court of Appeals af f irmed. Tha t court felt
bound, under Bonelli, to apply federal common law to the
resolution of this proper ty dispu te. In so doing, the cour t
found that the trial court s award of Fischer Cut to Corvallis

Sand was correct ei ther under the theory of avulsion, or under
the so-called excep tion to the secre tion rule, announced in
Commissioners v. United S tates, 270 F. 110  CA8 1920!.1/ The

1/ �! The court quoted the language from Commissioners in
support of that rule:

"[The accretion rule] is applicable to and governs cases
where the boundary line, the thread of the stream, by the slow
and gradual processes of erosion and accre tion creeps across the
intervening space between i ts old and i ts new loca tion. To this
rule, however, there is a well-es tablished and ra tional
exception. I t is tha t, where a river changes i. ts main channel,
not by excavating, passing over, and then filling the intervening
place be tween i ts old and i ts new main channel, bu t by flowing
around this intervening land, which never becomes in the
meantime its main channel, and the change from the old to the new
main channel is wrought during many years by the gradual or
occasional increase from year to year of the proportion of the
waters of the river passing over the course which eventually
becomes the new main channel, and the decrease from year to year
of the proportion of its waters passing through the old main
channel until the grea ter par t of its wa ters flow through the new
main channel, the boundary line be tween the es ta tes remains in
the old channel sub jec t to such changes 'n tha t channel as are
wrought by erosion or accre tion while tne wa ter in i t remains a
running stream.... " 18 Or. App. 524, 539-540, 526 P.2d 469,
477 �974!.

69



court, finding that preservation of the State s interest in
navigation, fishing, and other related goals did not require that
it acquire ownership of the new bed, rejected the argument that
the S ta te s sovereign ti tie to a riverbed f ollows the course of
the river as i t moves.

In this Court, Oregon urges tha t we ei ther modify Bonelli or
expound "federal common law" in such a way that i ts ti.tie to all
the land in question will be established. Corvallis Sand urges
that we interpret "federal common law" in such a manner that i t
will prevail ~ Amici, as previously noted, urge that we re-
examine Bonelli because in their view that case represented a
sharp break with well � established previous decisions of the
Cour t.

The dispute in Bonelli was over the ownership of the former
bed of the Colorado River, a bed which the river had abandoned
because of a federal rechanneling project. Ihe Bonelli land was
not part of the actual riverbed, however, either at the time
Arizona was admi tted to the Union, or a t the time of sui t.
Before Arizona had been admitted as a S tate, Bonelli s
predecessor in title had received a Uni ted S ta tes pa tent to the
land. Over a period of years the Colorado River had migrated
gradually eastward, eroding i ts east bank and deposi ting alluvion
on its west bank in the process. In the course of this movement
of the river the Bonelli Land, which had at the time of patent
been on the east bank, was submerged, and, unti1. the rechanneling
project, most of it was under water. Af ter the completion of the
rechanneling project the bed of the Co1.orado River was
substantially narrowed, and the Bonelli land re-emerged.

The Supreme Court of Arizona held that Arizona owned the
ti tie to the beds of navigable rivers wi thin i ts borders, and
tha t Arizona theref ore acquired ti tie to the Bonelli land when i t
became part of the riverbed as a result of the eastward migration
of the Colorado. That court went on to hold that under state law
the re � emergence of the land was an avulsive change, which did
not dives t the S ta te of i ts ti tl . to the exposed land. Ihis
Court granted certiorari and reversed the Supreme ourt of
Arizona.

We phrased the critical inquiry in Bonel1.i in these words:

"Th issue before us is not wha t rights the S tate has
accorded priva te t Land] owners in lands which the S ta te
holds as sover ign; bu t, ra ther, how far the S ta te s
sovereign right extends under the equal-footing doctrine and
the Submerged Lands Ac t � whe ther the S ta te re ta ins ti tie
to the lands formerly beneath the stream of the Colorado
River or whether that title is defeasible bv the withdrawal
of those waters." 414 U.S., at 319 � 32O, 94 S.Ct, at 5'1'3.
 Emphasis added, !
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We held tha t federal common law should govern in deciding
whether a State retained title to lands whI.ch had re-emerged from
the bed of a navigable s tream, relying in part on Borax
Consolida ted, L td. v. Los Angeles, 296 U.S. 10, 56 S. C t. 23, 80
L. Ed. 9 �935! . Tha t case held tha t the ex tent and validi ty of a
federal grant was a question to be resolved by federal law, and
in Bonelli we decided that the nature of the title conferred by
the equal-footing doctrine set forth in Pollard s Lessee v.
Hagan, 3 Hoar. 212, 11 L.Ed. 565 �845!, should likewise be
governed by federal common law. Under the equal-footing doctrine
"the new States since admitted have the same rights, sovereignty
and jurisdiction... as the original S tates possess wi thin
their respective borders." Numford v. Wardwell, 6 Wall, 423,
436, 18 L.Ed. 756 �867!. Pollard s Lessee held that under the
equal-footing doc trine new S ta tes, upon their admission to the
Union, acquire ti tie to the lands underlying navigable wa ters
wi thin their boundaries.

We went on to discuss the nature of the sovereign s interes t
in the riverbed, which we found to lie in the protection of
naviga tion, fisheries, and similar purposes. We held that under
federal common law, as we construed it in that case, Arizona s
sovereign interest in the re-emerged land was not sufficient to
enable it to retain title. We found the principle governing
title to lands whi" h have been formed by accretion, ra ther than
tha t which governs title where there has been an avulsive change
in the channel of the river, to be applicable. We chose the
former because it would both ensure the riparian owner access to
the wa ter s edge and prevent the State from receiving a windfall.
We therefore decided that Bonelli, as riparian owner, was
entitled to the land in question.

Our analysis today leads us to conclude tha t our decision to
apply federal common law in Bonelli was incorrect. We first
summarize the basis for this conclusion, and then elabora te in
greater detail.

The title to the land underlying the Colorado River at the
time Arizona was admi tted to the Union ves ted in the S ta t as of

tha t da te under the rule of ? ollard s Lessee v. Ha~an, supra.
Although federal law may fix the initial boundary line between
fas t lands and the riverbeds a t the time of a S ta te s admission

to the Union, the S ta te s ti tie to the riverbed ves ts absolu tely
as of the time of its admission and is not subject to later
defeasance by operation of any doctrine of federal common law.
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Bonelli s thesis that the equal-footing doc tr lne would
require the effect of a movement of the river upon title to the
riverbed to be resolved under federal common law was in error.

Once the equal-footing doc trine had vested ti tie to the riverbed
in Arizona as of the time of its admission to the Union the force

of that doctrine was spent; it did not operate af ter that date to
determine what effect on titles the movement of the river might
have. Our error, as we now see it, was to view the equal-footing
doctrine enunciated in Pollard s Lessee v. Ha an as a basis upon
which federal common law could supersede state law in the
de termina tion of land ti ties. Precisely the contrary is true; in
Pollard s Lessee itself the equal-footIng doctrine resulted in
the S ta te s acquisi tion of ti tie no twi ths tanding the ef for ts of
the Federal Government to dispose of the lands in question in
ano ther way.

The equal-footing doctrine did not, therefore, provide a
basis for federal law to supersede the S tate s application of its
own law in deciding ti tie to the Bonelli land, and s ta te law
should have been applied unless there were present some other
princI.pie of federal law requiring state law to be displaced.
The only other basis for a colorable claim of federal right in
Bone1.li was that the Bonelli land had originally been patented to
i ts predecessor by the Uni ted S ta tes, jus t as had mos t o ther land
in the Western S tates. But tha t land had long been in private
ownership and, hence, under the great weight of precedent from
this Court, subject to the general body of state property law.
Since the application of federal common law is required nei ther
by the equal-footing doctrine nor by any other claim of federal
right, we now believe that title to the Bonelli land should have
been governed by Arizona law, and that the disputed ownership of
the lands in the bed of the Willame tte River in this case should

be decided solely as a ma tter of Oregon law.
In Borax Consolidated, Ltd. v. Los Angeles, 296 U.S. 10, 56

S.Ct. 23, 80 L.Ed. 9 �935!, this Court also found a basis to
apply f edera 1 law, bu t i ts ra ti onale does no t die ta te a d i f f eren t
result in this case. In Borax, the city of Los Angeles brought
sui t to quie t ti tie in cer tain land in Los Angeles Harbor. Los
Angeles claimed the land under a gran t f rom the S ta te of
California, whereas Borax, Ltd., claimed the land as a successor
in interest to a federal patentee. The federal patent had
purported to convey a specified quantity of land, 18.88 acres,
according to a survey by the General Land Off ice. This Cour t
recognized that if the patent purported to convey lands which
were part of the tidelands, the patent would be invalid to that
extent sine the Federal Government has no power to convey lands
which are rightfully the Sta te s under the equal-footing
doctrine. Id., at 17-19, 56 S.Ct., at 26-27. The Court affirmed
the decision of the Court of Appeals to remand for a new trial to
allow the ci ty to a ttemp t to prove tha t some por tion of the %ands
described in the federal patent was in fact tideland.

The Court went on to hold that the boundary between the
upland and tideland was to be determined by federal law. Id., at
22, 56 S.Ct., at 29. This same principle would require that
determination of the initIal boundary between a riverbed, which



the State acquired under the equal-footing doctrine, and riparian
fast lands likewise be decided as a matter of federal law rather

than s ta te law. But tha t determina tion is solely for the purpose
of fixing the boundaries of the riverbed acquired by the S ta te a t
the time of its admission to the Union; thereaf ter the role of
the equal � footing doctrine is ended, and the land is subject to
the laws of the State. The expressions in Bonelli suggesting a
more expansive role for the equal-footing doctrine are contrary
to the line of cases following Pollard s Lessee.

For example, this Court has held tha t subsequent changes in
the contour of the land, as well as subsequent transfers of the
land, are governed by the state law. Indeed the rule that lands
once having passed from the Federal Government are subject to the
laws of the S tate in which they lie anteda tes Pollard s Lessee.
As long ago as 1839, the Court said:

"We hold the true principle to be this, tha t
whenever the question In any Cour t, s ta te or federal,
is, whether a title to land which had once been the
property of the United States has passed, that question
mus t be resolved by the laws of the Vni ted S ta tes; bu t
that whenever, according to those laws, the title shall
have passed, then that property, like all other
property In the state, is subject to s tate legislation;
so far as that legislation is consistent with the
admission that the title passed and vested according to
the laws of the United States." Wilcox v. Jackson, 13
Pet., at 517, 10 L.Ed. 264.  Emphasis added.!

The contrary approach would result in a perverse application
o f the equal-f oo ting doc trine. An original S ta te would be f ree
to choose its own legal principles to resolve property disputes
relating to land under its riverbeds; a subsequently admitted
S ta te would be cons trained by the equal � footing doctrine to apply
the federal common-law rule, which may result in property law
de termina tions anti the tical to the desires of tha t S ta te. See,
Bonelli, 414 U.S., at 332-333, 94 S.Ct., at 529  Stewart, J.,
dissenting! .

Thus, if the lands at issue did pass under the equal-footing
doctrine, s ta te ti tie is not subject to defeasance and sta te law
governs subsequent dispositions.

A similar result obtains in the case of riparian lands which
did not pass under the equal footing doctrine. This Court has
consistently held that state law governs issues rela ting to this
property, like other real property, unless some other principle
of federal law requires a different result ~

Under our federal sys tem, property ownership is not governed
by a general federal law, but rather by the laws of the several
8 tates. "The great body of law in this country which controls
acquisition, transmission, and transfer of property, and defines
the rights of i ts owners in rela tion to the s ta te or to priva te
par ties, is found in the s ta tu tes and decisions of the s ts te.-
Davies Warehouse Co. v. Bowles, 321 U.S. 144, 155, 64 S.Ct. 474,
480, 88 L.Ed. 635 1944!. This is particularly true wi th respect
to real property, for even when federal common law was in its
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heyday under the teachings of Swif t v. Tyson, 16 Pe t. 1, 10 L. Ed.
865 �842!, an exception was carved out for the local law of real
proper ty. Id., a t 18.

This principle applies to the banks and shores of wa terways,
and we have consistently so held. Barney v. Keokuk, 94 U.S. 324,
24 L.Ed. 224 �877!, involved an ejectment action by the
plain tif f agains t the ci ty involving certain land along the banks
of the Mississippi River. Af ter noting that the early sta te
doctrines regarding the ownership of the soil of nontidal waters
were based upon the then � discarded English view tha t nontidal
wa ters were presumed non-navigable, the Court clearly ar ticula ted
the rule that the States could formulate, and modify, rules of
riparian ownership as they saw fit:

"Whether, as rules of property, it would now be safe
to change these doctrines [arising out of the confusion
of the original classif ica tion of nontidal wa ters as
nonnavigable] where they have been applied, as before
remarked, is for the several S ta tes themselves to
determine. If they choose to resign to the ri.parian
proprietor rights which properly belong to them in
their sovereign capacity, it is not for others to raise
objec tions. In our view of the subjec t the correc t
principles were laid down in 'fartin v. Waddell, 16
Pe t. 367, 10 L. Ed. 997; Pollard s Lessee v. Hagan, 3
How. 212, ll L.Ed. 565, and "oodtitle v. Kibbe, 9 id.
471, 13 L.Ed. 220. These cases related to tide-water,
it is true; but they enunciate principles which are
equally applicable to all navigable waters." Id., at
338.

In Shively v. Bowlby, the Court canvassed its previous
decisions and emphasized tha t state law controls riparian
ownership. The Court concluded that grants by Congress of land
bordering navigable waters "leave the question of the use of the
shores by the owners of uplands to the sovereign control of each
s ta te, subjec t only to the righ ts ves ted by the cons ti tu tion in
the United S ta tes." 152 V S., a t 58, 14 S C t., a t 570. As the
Court again emphasized in Packer v. Bird, 137 U.S. 661, 669, ll
S.Ct. 210, 212, 34 L.Ed. 819 �891!:

" W] ha tever incidents or rights a ttach to the
ownership of property conveyed by the government will
be de termined by the s ta tes, subjec t ta the condi tion
tha t their rules do no t impa i r the e f f icacy of the
grants, or the use and enjoyment of the proper ty, by
the grantee."

This doctrine was squarely applied to the case of a riparian
proprietor in Joy v. St. Louis, 201 U.S. 332, 26 S.Ct. 478, 50
L.Ed. 776 �906!. The land at issue had originally been granted
to the patentee s predecessor by Spain, and Congress had
confirmed the grant and issued le tters pa tent. I'his Cour t held
that the fact that a plaintiff claimed accretions to land
patented to his predecessor by the Federal Government did not
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confer federal-ques tion jurisdiction, and implicitly rejec ted any
notion that "federal common law" had any application to the
resolution. Central to this result was the holding:

"As this land in controversy is not the land
described in the le t ters pa tent or the I A! c ts of
Congress, but, as is stated in the petition, is formed
by accretions or gradual deposits from the river,
whether such land belongs to the plaintiff is, under
the cases jus t ci ted, a ma tter of local or s ta te law,
and not one arising under laws of the Uni ted S ta tes."
Id., at 343, 26 S.Ct., at 48l.

Upon full reconsidera tion of our decision in Bonelli, we
conclude that it was wrong in treating the equal-footing doctrine
as a source of federal common law af ter that doctrine had ves ted
title to the riverbed in the State of Arizona as of the time of
its admission to the tJnion. We also think there was no other
basis in that case, nor is there any in this case, to support the
application of federal common law to override state real property
law. There are obviously institutional considerations which we
must face in deciding whether for that reason to overrule
Bonelli or to adhere to it, and those considerations cut both
ways. Substantive rules governing the law of real property are
peculiarly subject to the principle of stare decisis.

Here, however, we are not dealing with substantive property
law as such, but rather with an issue substantially related to
the constitutional sovereignty of the S tates. In cases such as
thi s, cons idera tions of stare decisis play a less impor tan t role
than they do in cases involving subs tan tive proper ty law. Even
if we were to focus on the effect of our decision upon rules of
substantive property law, our concern for unsettling titles would
lead us to overrule Bonelli, ra ther than to re tain i t. Since one
system of resolution of property disputes has been adhered to
from 1845 until 1973, and the other only for the pas t three
years, a re turn to the former wou1.d more closely conform to the
expec ta tions of proper ty owners than would adherence to the
la tter. We are also persuaded tha t, in large par t because of the
positions taken in the briefs presented to the Court in Bonelli,
the Bonelli decision was not a delibera te repudia tion of all the
cases which had gone before. We there proceeded on the view,
which we now think to have been mis taken, tha t Borax, supra,
should be read so expansively as to in effect overrule
sub silentio the line of cases following Pollard s Lessee.

For all of these reasons, we have now decided tha t Bonelli s
applica tion of federal common law to cases such as this must be
overruled.

The judgment under review is vaca ted, and the case remanded
to the Supreme Court of Oregon for further proceedings not
inconsistent with this opinion.

I t is so ordered.
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Nr. Jus tice MARSHALL, wi th whom Nr. Jus tice WHITE j oins,
dissenting.

The Court today overrules a three-year-old decision, Bonelli
Cattle Co. v. Arizona, 414 U.S. 313, 94 S.Ct. 517, 38 L.Ed. 526
�973!, in which seven of the eight participating Justices
joined. In addi tion, as the Court i.s cer tain to announce when
the occasion arises, today s holding also overrules Hughes v.
Washington, 389 U.S. 290, 88 S.Ct. 438, 19 L.Ed.2d 530 �967!, a
nine-year � old decision also joined by all but one of the
par ticipa ting Jus tices. I / I t. is surprising, to say the leas t, to
f ind these nearly unanimous recent decisions swep t away in the
name of stare decisis'

'k * *

The question the Court elects to decide in this case is
whether a grant of riparian land by the Federal Government is to
be interpreted according to federal or state law. The Court
holds that federal law governs only the determination of the
initial boundaries of the grant; all other questions are to be
determined under state law. This conclusion depends on an
unjus tifiably limi ted interpre ta tion of the meaning of a riparian
grant.

l. �! Although the Court rejects the reasoning on which Hughes
is based, it refrains from formally overruling Hughes on the
ground that that case was not relied on in Bonelli and not cited
by the Oregon courts below. Ante, at 590 n.6. In Bonelli, the
Solicitor General urged the Court to find federal law controlling
because riparian lands patented by the Uni ted S tates were
involved and, under Hughes, federal common law therefore
controlled the riparian rights of the landowner. The pe ti tioner
took the same position. The Bonelli Court did not reach this
contention noting that there was some doubt that the land in
ques tion was riparian a t the time of the federal pa tent. In i ts
eagerness to do away with Bonelli s result as well as its
approach, however, today s opinion explicitly concludes tha t had
Bonelli relied on the theory advocated by the petitioner there
and the Solicitor General, it would now be rejected.

nevertheless, the majori ty suggests that Hughes might s till
control ocean � front property. It is difficult to take seriously
the suggestion that the national interest in international
relations justifies applying a different rule to oceanfront land
grants than to other grants by the Federal Government. It is
clear that the States have complete title to the lands below the
line of mean high tide. These lands, of course, are the only
place where the wa ters " Iap bo th the lands of the S ta te and the
boundaries of the international sea. " There are no
international relations implications in the ownership of land
above the line of mean high tide. See Note, The Federal Rule of
Accre tion and Calif ornia Coas tal Pro tec tion, 48 S. Cal. L. Rev.
1457, 1472 �975!.
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Prior to today s ruling, federal grantees of riparian land,
and ho1ders under them, correctly understood that their titles
incorpora ted boundaries whose precise loca tion would depend on
the movements of the vs ter and on the federal common law.

[T]he cases refute the majority s contention that the
results in ~hu hes and Bonellt sharply departed from orior law.
Today s holding cannot, therefore, be based on interpretation of
the meaning of the pres tatehood riparian grants under which
Covallis Sand & Gravel holds ti tie, since the right to an
ambulatory boundary was assumed to be part of the rights of a
riparian grantee at the time the grants vere made. Noreover, the
cases also demonstrate that there is no constitutional basis for
today s holding. The only constitutional question discussed in
the majority opinion is the law governing the States title to
land beneath navigable va ters, and the rights of the riparian
holder are independent of tha t law.

Since today s ruling cannot be a matter either of
constitutional law or of interpretation of the meaning of federal
grants, it must be a choice-of-law decision.

t * *

I am convinced that if the Court had considered the cases on
which it relies in the light of an adversary presentation and had
invi ted the Government to explain i ts interes t in the applica tion
of federal law, the result today would be different. I therefore
respectfully dissent.

CALIFORNIA EX REL. STATE LANDS CONNISSION
Va

UNITED STATES

457 U.S. 273 �982!

f The Humboldt Case]

JUSTICE WHITE delivered the opinion of the Cour t.

The issue before the Court is the ovnership of oceanfront
land created through accretion to land owned by the United S tates
on the coast of California. The decision turns on whether
federal or state law governs the issue.

From the time of California s admission to the Union in
1850, the Uni ted S ta tes owned the upland on the nor th side of the
entrance channel to Humboldt Bay, Cal. In 1859 and 1871, the
Secretary of the Interior ordered tha t certain of these lands,
which fronted on the Pacific Ocean, the channel, and Humboldt Bay
be reserved from public sale. Since tha t time the land has been
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continuously possessed by the United States and used as a Coast
Guard Reserva tion. The Paci f ic shoreline along the Coas t Guard
site remained substantially unchanged until the turn of the
cen tury when the Uni ted S ta tes began cons true tion of two je t ties
at the entrance to Humboldt Bay. The jetty constructed on the
north side of the entrance resulted in fairly rapid accretion on
the ocean side of the Coast Guard Reservation, so that formerly
submerged lands became uplands. One hundred and eighty-four
acres of upland were created by the seaward moverment of the
ordinary high-wa ter mark. This land, which remains barren save
for a watchtower, is the subject of the dispute in this case.

The controversy arose in 1977 when the Coast Guard applied
for permission from California to use this land to construct the
watchtower. At this time i t became evident that both California
and the Uni ted S ta tes asserted ownership of the land. The Uni ted
S ta tes eventually built the wa tchtower wi.thou t obtaining
California s permission. Invoking our original jurisdiction,
California then filed this suit to quiet ti tie to the subject
land. We granted leave for California to file a bill of
complain t. 454 U. S. 809 �981! .

California alleges tha t upon its admission to the Union on
September 9, 1850, 9 Stat. 452, and by confirmation in the
Submerged Lands Ac t, 67 S ta t. 29, 43 U.S.C. Sec tion 1301 e t seq.,
Calif ornia became ves ted wi th absolu te ti tie to the tidelands and
the su'bmerged lands upon which, af ter cons true tion of the
jetties, alluvion was deposited, resulting in formation of the
subject land. Because the accretion formed on sovereign state
land, California maintains that its law should govern ownership.
Under California law, a distinction is drawn between accre tive
changes to a boundary caused by natural forces and boundary
changes caused by the construction of artificial objects. For
na tural accre tive changes, the upland boundary moves seaward as
the alluvion is deposited, resulting in a benefit to the upland
owner. When accretion is caused by construction of artificial
works, however, the boundary does not move but becomes fixed at
the ordinary high wa ter mark a t the time the artif icial influence
is introduced. It is not disputed that the newly formed land in
controversy was crea ted by the construction of the jetty.
Therefore, if state 1.aw governs, California would prevail.

By i ts answer, and supporting memoranda, the Uni ted 8 ta tes
contends that the formerly submerged lands were never owned by
California bef ore passage of the Submerged Lands Ac t in 1953, and
that the disputed land was not granted to California bv the Act.
The United States also submits that the case is governed by
federal rather than s ta te law and tha t under long-es tablished
federal law, accre tion, wha tever i ts cause, belongs to the upland
owner.

Unless Hughes is to be overruled, judgment must be entered for
the Uni ted S ta tes.

California urges that for all intents and purposes Hughes
has already been eviscerated by Oregon ex rel. State Land Board
v. Corvallis Sand 6 Gravel Co., 429 U.S. 363 �977!. Corvallis
involved a dispute between the State of Oregon and an Orego~



corporation over the ownership of land that became part of a
riverbed because of avulsive changes in the river s course. The
Oregon Court of Appeals affirmed the trial court s award of the
land to the corpora tion because tha t was the resul t dic ta ted by
federaL common law, which, under Bonelli Cattle Co. v. Arizona,
414 U.S. 313 �973!, was the proper source of law. A majori ty of
this Court reversed, overruling Bonelli and holding that the
disputed ownership of the riverbed should be decided solely as a
ma tter of Oregon law. Bonelli s error was said to have been
reliance on the equal-footing doc trine as a source of federal
common law. Once the equal-footing doctrine had vested ti tie to
the riverbed in Arizona, "it did not operate af ter that date to
determine what effect on titles the movement of the river might
have." 429 U.S., a t 371. S ta te, ra ther than federal law, should
have been applied.

California urges that in rejecting Ronelli and holding that
disputes about the title to lands granted by the United S ta tes
are to be settled by state law, the Court also rejected Hughes
since that case involved land that had been patented by the
United S tates to private owners. We do not agree. Corvallis
itself recognized that federal law would continue to apply if
"there were present some other principle of federal Law requiring
s ta te law to be displaced." 429 U.S., a t 371. For example, the
effects of accretive and avulsive changes in the course of a
navigable stream forming an interstate boundary is determined by
federal law. Id., at 375. The Corvallis opinion also recognized
that gonellt dtd not rest upon ~gu hes and that the Hughes Court
considered oceanfront property "sufficiently different... so
as to justify a federal common law rule of riparian
proprietorship." 429 U.S., a t 337, n.6. The Corvallis decision
dtd not purport to dtsturh ~gu hes.

Wilson v. Omaha Indian Tribe, 442 U.S. 653 �979!, made
clear tha t CorvaLlis also does no t apply "where the [Uni ted
S ta tes] Government has never parted wi th title and i ts interest
in the property continues." 442 U. S e e at 670. The dispute in
Corvallis was be tween the S ta te and a priva te owner of land
previously in federal possession. In contrast, the riparian
owner in Wilson was the United S ta tes, holding reserva tion land
in trust for the Omaha Indian Tribe. The issue was the effect of
accre tive or avulsive changes in the course of a navigable
stream . State boundaries were not involved . What we said in
WiLson is at least equally applicable here where the United
S tates has held title to, occupied, and utilized the littoral land
for over 100 years; "[Tjhe general rule recognized by Corvallis
does not oust federal law in this case. Here, we are not dealing
with land titles merely derived from a federal grant, but with
land with respect to which the United States has never yielded
ti tie or termina ted i ts interes t." 442 U. S., a t 670.

We conclude, based on Hughes v. Washington and Wilson v.
Omaha Indian Tribe, that a dispute over accretions to oceanfront
land where title rests with or was derived from the Federal
Government is to be de termined by federal law.
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Controversies governed by federal law do not inevi.tably
require resort to uniform federal rules. It may be determined as
a matter of choice of law that, although federal law should
govern a given ques tion, s ta te law should be borrowed and applied
as the federal rule for deciding the substantive legal issue at
hand. This is not such a case. First, and dispositive in
itself, is the fact that Congress has addressed the issue of
accretions to federal land. The Submerged Lands Act, 43 U.S.C.
Sec tion 1301 e t seq., ves ted ti tie in the S ta tes to the lands
underlying the territorial sea, which, in California s case,
extended three miles seaward from the ordinary low-water line,
The Act also confirmed the title of the S tates to the tidelands

up to the line of mean high tide. Section 5 a! of the Act,
however, withheld from the grant to the States all "accretions"
to coastal lands acquired or reserved by the United S tates." 43
U.S.C. Section 1313 a!. In light of this provision, borrowing
for federal-law purposes a state rule that would divest federal
ownership is foreclosed. In Wilson, where we did adopt s ta te law
as the federal rule, no special federal concerns, let alone a
statutory directive, required a federal common-law rule.

'.loreover, this is not a case in which federal common law
must be created. For over 100 years it has been settled under
federal law that the right to future accretfons fs an i.nherent
and essential attribute of the littoral or riparian owner.

Almost all jurists and legislators,... both ancient and
modern, have agreed that the owner of the land thus bounded is
enti.tied to these addi tions. ",Jefferf s v, Eas t Omaha Land Co.,
134 U.S., a t 189, quoting Banks v. Ogden, 2 Wall. 57, 67 �865! .

-,v

Applying the federal rule that accre tions, regardless of
cause, accrue to the upland owner, we conclude that title to the
entire disputed land in issue is vested in the United States.

IV

Despite Hughes and Wilson, California claims ownership of
the disputed lands because all of the accretions were deposf ted
on tidelands and submerged lands, title to which, California
submits, was vested in the State by the equal-footing doctrine
and confirmed by the Submerged Lands Act. But Calf fornia s claim
to the land underlying the terr i tor ial sea was f f rmly rejec ted in
Jnited States v. California, 332 U.S. 19 �947!, which held that
only land underneath inland waters was included fn the inf tfal
grant to the S ta tes under the equal-foo ting doc trine.

In any event, Section 5 a! of the Act xpressly withholds
from the grant to the States all "secretions" to 1ands reserved
by the United States, and both Calf fornia and the United States
agree that the exposure of the formerly submerged lands in
dispute consti.tutes "accretion." This reading nf the Act adheres
to the principle that federal grants are to be construed strictly
in favor of the Unf ted S ta tes,



We reaffirm today that federal law determines the boundary
of oceanfront lands owned or patented by the United States.
Applying the federal rule tha t accre tions of wha tever cause
belong to the upland owner, we f ind tha t ti tie to the dispu ted
parcel rests wi th the United S tates. Accordingly, California s
motion f or summary judgment is denied, and the Uni ted S ta tes
motion for judgment on the pleadings is granted ~

JUSTICE REHNQUIST, wi th whom JUSTICE STEVENS and JUSTICE 0 CONNOR
join, concurring in the judgment.

I agree with the Court tha t the Wilson rule applies to
oceanfront property as well as riverfront property where the
Federal Government is the littoral owner. Wilson should apply to
the movement of the high-wa ter mark along the ocean in a fashion
similar to the way i t applies to changes in the bed of a
navigable s tream. In the ins tant case, as in Wilson, i t is
irrelevant that the accretion, as a geographical "fact," formed
on land within the State s dominion, be i t a riverbottom or the
ocean tidelands. The fact is that both Wilson and the ins tant
case concern title disputes over changes in the shoreline where
the Federal Government owns land along the shoreline.

In Wilson, we held that state law supplied the applicable
rule of decision even though federal common law applied to
resolve the ti tie dispute. We found no need for a uniform
national rule and no reason why federal interests should not be
treated under the same rules of property that would apply to
private persons. In contrast to Wilson, however, I agree with
the Court that Congress in Section 5 a! of the Submerged Lands
Act has supplied the rule of decision. Section 5 a! wi thholds
from the grant to the States all accretions to coastal lands
acquired or reserved by the United S tates. I also agree with the
Court that California did not acquire the disputed lands pursuant
to the "made lands" provisions in Section 2 a!�!.

Consequently, the Court s discussion regarding the
continuing vitality of Hughes v. Washinton, 389 U.S. 290   1967!,
is diicta. ~ttu hes is unnecessary to the resolution ot choice-of-
law issues in ti tie disputes between the Federal Government and a
S tate or private person. Reliance on Hughes would be necessary
only if we were to hold that federal common law, rather than
sta te law, applied in a title dispute between a federal patentee
and a State or private persons as to lands fronting an ocean.
The ins tant case does no.t present that issue. I t i.s difficult to
reconcile Hughes with Corvallis and we should postpone tha t
endeavor until required to undertake it.

In summary, I think this case can be easily resolved as a
ti tie di spu te be tween the Uni ted S ta tes and Calif ornia concerning
the legal effect of movement of the Pacific Ocean s high � water
mark. Wilson and the Submerged Lands Ac t resolve the di spu te.
The continuing vitality of Hughes should be lef t to another day.
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NOTES

l. It is not at all clear that the Florida Supreme Court in
Florida National Properties correctly applied Hughes and Bonelli.
That part of the opinion is even more questionable af ter Bonelli.
was specifically overruled. Choice of law was not, however, the
only basis of the Florida National Properties decision, and the
unconstitutionality of the statute still forms a valid basis for
the decision.

2. The continuing viability of Hughes is still an issue. It is
unclear why the rights of a riparian owner who traces his title
to a prestatehood federal grant should be determined by whether
the land borders the ocean or other navigable wa ter. An issue
not yet addressed is what law controls the rights of riparian
owners whose land can be traced to a pos ts ta tehood federal grant
to a state or to private parties.

3. The following excerpt contemplates the broader implications
of Humboldt.

Th[e] long-standing principle [of Shively v.
Bowlby] that state property law determines an upland
owner s title to and rights in tidelands may be
undercut by the Humboldt decision s reaffirmance of
Hughes. If Humboldt is construed as requiring the
federal law of accretion to be applied to additions
along the oceanf ron t wherever the Uni ted S ta te s i s the
source of upland title, even though the lands have been
priva tely owned for manv years, then the Shively
principle would be illusory.

Noreover, the philosophy of the equal-footing
doctrine -- that the newer states should have the sam
rights, sovereignty and jurisdiction as the original
states have in tidal and other navigable waters and the
underlying lands � wo~ld be f rus tra ted by such a broad
reading of Humbold t. The result: inequali ty among the
coas tal s ta tes. Those tka t never had federal public
lands along their oceanfronts, the original states,
Texas and Hawaii, would be free to apply their own
s ta tes laws, while the o ther s ta tes would no t be.

Graber, Are S tate Coas tal Rights Being Froded by the Federal
Law of Accr e tion?, I Coas tal 7one 83 420, 434-43$ �983! .
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BOARD OF TRUSTKKS, KTC. v. MEDEIRA BEACH NOM., INC.
272 So.2d 209  Fla.2d DCA 1973!

LILES, Acting Chief Judge.

This is an appeal from a final summary judgment in the
Circuit Court for Pinellas County, ruling that the state had no
interest in accreted lands and quieting title thereto in
appellee ~

Appellee, Medeira Beach Nominee, Inc., is owner of a tract
of land on Sand Key in the City of Madeira Beach. The property
lies between Gulf Boulevard and the waters of the Gulf of Mexico.
The deeds conveyed all riparian rights and the westerly boundary
was the mean high tide line. In February, 1971, appellee began
construction of improvements, including a seawall upon the
accreted land. In April, appellant Board of Trustees of the
Internal Improvement Trust Fund of the S tate of Florida sued to
enjoin further construction on the property for a distance
approximately 115 feet landward of the existing mean high tide
line, claiming same to be sovereignty lands.

The lands in dispute, or some undetermined part of them,
were accreted in front of appellee s riparian uplands apparently
as a result of a public erosion control and beach stabilization
program, the first phase of which was completed in 1957 by the
City of Madeira Beach.

*

The questions: Does a strip of accreted land become the
property of the upland riparian owner even where the accretion is
the result of a lawful exercise of the police power by a
municipality to prevent beach erosion?

Accretion is the gradual and imperceptible addi tion of soiI
to the shore of waterfront property. The test as to what is
gtadual and imperceptible is, that though witnesses may see from
time to time that progress has been made, they could not perceive
i t while the process was going on. S t. CIair County v.
Lovings ton, 90 U. S. �3 Vali. ! 46, 68, 23 L. Ed. 59 �874! . Ti tie
to secre ted lands by the grea t weight of au thori ty ves ts in the
riparian owners of abutting lands. Rrickell v. TrammeII, 77 Fla,
544, 82 So. 221 �919!; Mexico Beach Corp. v. St. Joe Paper Co.,
97 So.2d 708, 710 �st D.C.A.Fla.1957!; cert. den. 101 So.2d 317
�958!.

The fac t tha t the s trip of land involved was true accre tion
is not in dispute. The disagreement between the parties appeared
to be whether the established rule of law should be followed or
whe ther there should be recognized or crea ted an excep tion to the
general rule. One exception to the general rule is that
accretion does not belong to the riparian owner where the
riparian himself causes the accre tion. E.g., Brundage v. Knox,
279 III. 450, 117 N.E. 123 �917!; S ta te v. Sause, 217 Or. 52,
342 P.2d 803 �959!. The reason for this excep tion is that since



land below the ordinary high wa ter mark is sovereignty land of
the s ta te, to permi t the riparian owner to cause accre tion
himself would be tantamount to allowing him to take state land.
Here the defendant riparian owner did nothing to cause the
accretion to the uplands. Therefore, under the facts of this
case, there is no exception to the general rule as stated above.

Historically, courts have attempted to distinguish between
na tural accre tions and ar tif icial accre tions caused by the
riparian owner. There is little authority for distinguishing
between natural and artifical accretions generally. St. Clair
County v. Lovingston, 90 U.S. �3 Mall.! 46, 23 L.Ed. 59 �874!.
Tha t case holds tha t whe ther the accre tion is the ef fec t of
natural or artificial causes makes no difference. Contra, People
v. Hector, 179 Cal. App.2d 823, 4 Cal.Rptr. 334, 343 �nd
Dist.Div.l 1960!; Sou th Shore I.and Co. v. Petersen, 230
Cal.App.2d 628, 41 Cal.Rptr. 277, 279 �st Dist.Div.2 1967!, The
ins tan t case is very similar in tha t the accre tions there were
caused by the erection of a dike connecting an island wi th the
main shore of Illinois. The city of St. Louis, exercising its
police power, caused the accretion, albeit unintentionally. The
Uni ted S ta tes Supreme Cour t held tha t the riparian right to future
alluvion or accretion is a vested right similar to the rights of
a tree owner to the fruits of the tree.

The state urges that the court make a distinction between
artificial accretion and artificial accretion produced by the
s ta te or muni cipali ty in the exercise of i ts police power. To do
so would be usurping the au thori ty ves ted in the Legi sla ture to
make sweeping changes in proper ty rights assuming cons ti tu tional
problems are properly avoided.

I t would appear a t f irs t blush tha t Mar tin v. Busch, 93 Fla.
535, 112 So, 274 �927!, represents some suppor t of au thori ty for
such a distinction. Upon examination the court in that case
ruled tha t land exposed by a s ta te program of draining Lake
Okeechobee remair;ed the proper ty of the s ta te even though tha t
land was now upland of the ordinary high wa ter mark. The cour t
said:

"If to serve a public purpose, the state, wi th
consent of the federal authority, lovers the level of
navigable wa ters so as to make the water recede and
uncover lands below the original high-wa ter mark, the
lands so uncovered below such high-water mark, continue
to b long to the s ta te. " Id.

It therefore appears tha t decision deprived the upland owner cf
his status as a rioarian. In order for the instant case tc
analogous, the groin project of the City of Madeira Beach wcu'd
have had to be intended to produce the accretion which occurred
and the groin system would have to be in fact the cause cf the
accretion. Even if this were shown, we would not be incline" to
follow the court s treatment of reliction in Martin in this case
dealing wi th accre tion.
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There are four reasons for the doctrine of accre ti.on: �!
de minimis non curat lex; �! he who sustains the burden of
losses and of repairs imposed by the contigui ty of wa ters ought
to receive whatever benefits they may bring by accretion; �! i t
is in the interest of the community that all land have an owner
and, for convenience, the riparian is the chosen one; �! the
necessity for preserving the riparian right of access to the
water. See, St. Clair County v. Lovingston, 90 U.S. �3 WalI.!
46, 67, 23 L.Ed. 59 �874!; Maloney, Plager and BaLdwin, Wa ter
Law and Adminis tra tion: The Florida Experience, page 386 �968!.

An additional reason behind the doctrine of accretion

rela tes to the riparian owner s abili ty to use his land. The
ordinary high wa ter mark is well established as the dividing line
be tween private riparian and sovereign or oublic ownership of the
land beneath the water. This dividing Line was not chosen
arbitrarily.

The use of this dividing line hes been tesffiteed in ~gu hes
v. Washingston, 389 U ~ S. 290, 88 S.Ct. 438, 19 L.Ed.2d 530
�967!, where the court reaf f irmed the Lovings ton secre tion
doctrine in a contest between the state and a private riparian.
There the court said:

"Any other rule would leave riparian owners
continually in danger of losing access to water which
is often the most valuable feature of their property,
and continually vulnerable to harassing litigation
challenging the location of the original water lines."
Id. a t 293-294, 88 S. C t. a t 440-441.

I t is apparent tha t the reasoning behind this line is
demonstrated in the day to day utiLization of the waterfront
property by its riparian owner. Although the mean or high water
mark is an average over a number of years, the daily mark of a
high tide on the shore gives both the riparian and the public
no tice of their possible use of the land on ei ther side of the
mark. Freezing the boundary at a point in time, such as was done
in Mar tin or as is suggested here by the s ta te, no t only does
damage to all the considerations above but renders the ordinary
high water mark useless as a boundary Line clearlv marking the
riparian s rights and the sovereign s rights.

In this case the de minimis doctrine does not seem to apply
initially due to the extent of the accretion involved.
Nevertheless, the holding in this case will affect riparians
other than those before us. What of riparians further along the
shore where accretion is not a great? Should they be deprived of
their s ta tus as riparians merely because the s tate wishes to
claim title to one or two or ten fee t of accreted land? If true

accretion is the subject, i. e., a gradual and imperceptible
buildup, the de minimis doctrine is applicabl at all times
regardless of the particular amount of b"ildup at a poi nt in
time. Were the state to gain ti tie to this secre ted land we
believe tha t riparian ti ties around the s ta te would be in
jeopardy of unmarketability.
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The second idea tha.t the riparian owner who mus t risk the
losses of erosion should gain the benefi ts of accretion is
applicable here and, although not persuasive, is a fair and
reasonable approach. I t may be argued tha t the riparian here
risks no erosion loss due to the existence of erosion control

programs. Yet, the riparian here has paid for the additional
benefits he has gained through the program by special assessment
taxes. And, the program could have gone awry and contributed to
erosion in which case he would not have been entitled to

compensation. Patty v. Palm Beach, 158 Fla, 575, 29 So.2d 363
�947!.

Public policy weighs heavilv in this decision as well. The
public today stands in danger of losing access to beaches
entirely in many places. Yet, quieting title here in the state
will not solve the access problem. Nor will quieting title in
the upland owner result in any loss of public rights in the
foreshore or beach which the public always has a right to use.
The foreshore between the mean high and 1ow tide lines is public
proper ty.

-'r *

[ I] t should be ev iden t tha t quie ting ti tie in the s ta te will
Little benefit the sta t while causing great harm to the appellee
riparians. We see no reason for causing such a result.

 

Finally, the s ta te urges a re troac tive appl ica tion to
Florida Statute Section 161.051, F.S.A, which purports to vest
ti tie to accre tions caused bv public works in the s ta te, The
erosion projects here were begun in 1957 while the statute was
enac ted in 1965. Even if the s ta tu te is cons ti tu tional wi th

respect to riparian owners we are not convinced that a
legisla tive intent tha t the s ta tute be applied re troac tively has
been show~. S ta tu tes are presumed to be prospec tively applied
unless legislative intent to the contrary clearly appears. Miami
v. Bd. of Public I ns true tion, 72 So. 2d 901   Fla. 1954!; S ta te ex
rel.;Iill v. Cone, 140 Fla. 1, 191 So. 50 �939! . Re troac tive
s ta tu tes may be i zvalid where they impair ves ted righ ts, The
title of a statute intended to operate retrospectively should
convey notice of that intent. See, Chiapetta v, Jordan, 153 Fla.
789, 16 So.2d 641 �943!. In view of the foregoing we do not
believe Florida S ta tu te Sec tion 161.051 should be applied here,
especially where no substantial evidence has been taken to show
that the erosion project was the cause of the accretion.

If, in fact, the state can show that erection of this
seawall will endanger the effectiveness of 'ladeira Beach s
erosion control program we have no doubt that an injunction to
prevent the wall is a proper remedy. We see no reason to quiet
title in the state merely to prevent the erection of a seawall.
Furthermore, we have s ta ted other fac tor s which we believe call
f or the opposi te resul t.



NOTES

1. The beach and shore preservation provisions of the Florida
S ta tu tes, sec tion 161.051, s tipula te tha t al though properly
permitted jetties, piers, breakwaters, and other "coastal
construction" are the property of the person or entity that
builds or improves the s true ture, ti tie to the land around and
under the structure below the mean high water mark is not
affected and continues to belong to the state. In addition, if
the coastal construction causes any addition or accretion, any
land accre ted or added wi ll belong to the state.

2. Some commentators believe section 161.051 to be
unconstitutional. Consider the following excerpt:

Boyer and Cooper, Real Proper ty, 28 U. Miami L. Rev. I, 25 � 26
�973!.

By the grea t weigh t of au thori ty, ti tie to secre ted lands
vests in the riparian owners of abutting lands. Exception is
made to this rule where the riparian himself causes the
accre tion; in such ins tance, ti tie to the accre ted land ves ts in
the state. Since land below the high water mark is owned by the
state, to permit the riparian owner to cause accretion and gain
title to such land would be tantamount to allowing him to take
s ta te land.

In Board of Trustees of the Internal Improvement Fund v.
Hedeira Beach %ominee, Inc., a second excep tion to the above rule
was proposed, i.e., that where accretions are caused by the
state, title should vest in the sta te rather than in the riparian
owner. This rule was rejected by the court. 4ccretions had
formed in front of appellee s riparian uplands, apparently as a
result of an erosion control program of the state. The trial
judge made no f indings as to wha t ex tent the accre tions were the
result of natural processes, finding tha t appellee would hold
title to the accreted lands even if no accretion would have
occurred bu t for the s ta te projec t.

On appeal, the court was therefore presented wi.th the
ques tion of whe ther a s trip of accre ted land belongs to the
adjoining riparian owner, as opposed to the state, where such
accretion was the result of a lawful exercise of the police power
by a governmental unit to prevent beach erosion.

The court noted that the doctrine of accretion, holding that
title to accreted lands vests in the adjoining riparian, is
supported by four reasons:

 I! de minimis non curat lex; �! he who sustains the
burden of losses and of repairs imposed by the
contiguity of waters ought to receive whatever benefits
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they may bring by accretion; �! it is in the interest
of the community that all land have an owner and, for
convenience, the riparian is the chosen one; �! the
necessi ty of preserving for the riparian the right of
access to the wa ter.

These four policy reasons clearly indicate that the interest of
the riparian in accre ted land is superior to tha t of the s ta te.
Florida, therefore, followed the majori ty of states in holding
that such land vests in the riparian owner.

The Iegisla ture has arrived a t a resul t opposi te to tha t
above. Florida S ta tu tes sec tion 161.051 �971! purpor ts to ves t
ti tie to accre tions caused by public works in the s ta te. In
'fede i ra Beach, the cour t no ted tha t thi s s ta tu te would no t be
applied re troac tively, and since the erosion control pro jec ts
were begun before the effective date of the statute, the statute
was of no effect. Though the statute would apparently supercede
the ruling of '.ledeira Beach as to erosion control projec ts begun
af ter 1965, i ts use would appear open to constitutional
challenge. The riparian or li t toral righ t to fu ture accre tions
is a vested right which is an inherent and essential attribute of
the original proper ty. By passage of such s ta tu te, the s ta te
cannot be permitted to defeat the constitutional prohibition
agains t taking of proper ty wi thou t due process of law and jus t
compensa tion. Theref ore, the s ta tu te could dives t riparian
owners of their ves ted right to accre tion only if compensa tion
were made for the taking.

[Note: To date, no constitutional attacks on 161.051 have
reached the courts.!

3. The Humboldt Case and Hughes v. Washington may also affec t
section 161.051. If title to littoral land is traced to a
federal grant, federal law ra ther than s tate law mus t be applied.

Section 3. THE SIGNIFICANCE OF PUBLIC OWNERSHIP

A. The Public Trus t Doc trine

The readings have already indicated that tidelands and 'ands
below navigable wa ters are owned by the s ta te in a special
capaci ty � � in the public trus t. The public trus t doc tr ine ' s a
"natural law" concept that dates back to the Romans. Under P,oman
Iaw, the waters, sea, and seashore were res communes, that is,
common property not subjec t to priva te ownership. I'he doctrine
disappeared during the '.fiddle Ages, but reemerged in England as
a device allowing the Crown to control the tidelands. The



doctrine was adopted and nurtured by the United States courts
af ter the Revolu tion. Since i ts incep tion, the public trus t
doctrine has been modified and expanded to reflect economic,
poli tical, and environmental influences. I t is a versatile,
ancient concept that retains its vitality. In The Public Trust
Doctrine in Natural Resources Law: Effective Judicial
Intervention, 68 Nich. L. Rev. 471 1970!, Professor Sax states:

Of all the concep ts known to American law, only the
public trust doctrine seems to have the breadth and
substantive content which might make it useful as a
tool of general application for citizens seeking to
develop a comprehensive legal approach to resource
management problems.

The development of the public trust doctrine in the United
States and Florida is set out in this section. See the notes
following S tate v. Gerbing for recommended readings on the public
trus t doc trine.

ILLINOIS CENTRAL RAILROAD CONPANY v. ILLINOIS
146 U.S. 387 �892!

Hr. Justice FIELD delivered the opinion of the court.

This suit was commenced on the 1st of March, 1883, in a
Circuit Court of Illinois, by an information or bill in equity,
f i led by the A t torney General of the S ta te, in the name of i ts
people agains t the Illinois Central Railroad Company, a
corporation created under i.ts laws, and against the city of
Chicago.

The obj ec t of the sui t is to ob tain a judicial de termina tion
of the title of certain lands on the east or lake front of the
city of Chicago, situated between the Chicago River and Six-
teenth street, which have been reclaimed from the waters of the
lake, and are occupied by the tracks, depots, warehouses, piers
and other structures used by the railroad company in its
business; and also of the ti tie claimed by the company to the
submerged lands, cons ti tu ting the bed of the lake, lying eas t of
its tracks, within the corporate limits of the cIty, for the
distance of a mile, and between the south line of the south pier
near Chicago River extended eastwardly, and a line extended, in
the same direction, from the south line of lot 21 near the
company s round � house and machine shops. The de termina tion of
the ti tie of the company will involve a considers tion of i ts
right to construct, for its own business, as well as for public
convenience, wharves, piers and docks in the harbor.

It is the settled law of this country tha t the ownership of
and dominion and sovereignty over lands covered by tide waters,
wi thin the limi ts of the several S ta tes, belong to the respec tive



S ta tes wi thin which they are f ound, wi th the consequen t ri gh t to
use or dispose of any portion thereof, when that can be done
without substantial impairment of the interest of the public in
the waters, and subject always to the paramount right of Congress
to control their navigation so far as may be necessary for the
regulation of commerce with foreign na tions and among the States.
This doctrine has been of ten announced by this court, and is not
questioned by counsel of any of the parties.

*

The ques tion, therefore, to be considered is whether the
legisla ture was competent to thus deprive the S ta te of i ts
ownership of the submerged lands in the harbor of Chicago, and of
the consequen t control of i ts wa ters; or, in o ther words, whether
the railroad corporation can hold the lands and control the
waters by the grant, against any future exercise of power over
them by the S ta te.

Tha t the S ta te holds the ti tie to the lands under the
navigable waters of Lake Michigan, within i ts limits, in the same
manner tha t the S ta te holds ti tie to soils under tide wa ter, by
the common law, we have already shown, and that title necessarily
carries with it control over the waters above them whenever the
lands are subjected to use. But it is a ti tie different in
character from that which the State holds inlands intended for
sale. It is different from the title which the Uni ted S tates
hold in the public lands which are open to preemp tion and sale.
It is a title held in trust for the people of the State that they
may enjoy the naviga tion of the waters, carry on =ommerce over
them, and have liberty of fishing therein freed from the
obstruction or interference of private parties. The interest of
the people in the navigation of the waters and in commerce over
them may be improved in many ins tances by the orection of
wharves, docks and piers therein, for which purpose the State may
grant parcels of the submerged lands; and, so long as their
disposition is made for such purpose, no valid objections can be
made to the grants. It is grants of parcels of lands under
navigable waters, that may afford foundation for wharves, piers,
docks and other structures in aid of commerce, and grants of
parcels which, being occupied, do not substantially impair the
public interest in the lands and waters remaining, that are
chiefly considered and sustained in the adjudged cases as a valid
exercise of legisla tive power consistently wi th the trus t to the
public upon which such lands are held by the S ta te. Bu t tha t is
a very different doctrine from the one which would sanction the
abdication of the general control of the S ta te over lands under
the navigable waters of an entire harbor or bay, or of a sea or
lake. Such abdication is not consis tent wi th the exercise of
tha t trust which requires the government of the S tate to preserve
such waters for the use of the public. The trust devolving upon
the S tate for the public, and which can only be discharged by the
management and control of property in which the public has an
interest, cannot be relinquished by a transfer of the property.
The control of the S tate for the purposes of the trust can never
be lost, except as to such parcels as are used in promoting the
in teres ts of the public therein, or can be disposed of wi thou t any
subs tan tial impairmen t of the public in teres t in the lands and
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wa ters remaining. I t is only by observing the dis tine tion
between a grant of such parcels for the i.mprovement of the public
interest, or which when occupied do not substantially impair the
public interest in the lands and waters remaining, and a grant of
the whole property in which the public is interested, tha t the
language of the adjudged cases can be reconciled. General
language sometimes found in opinions of the courts, expressive of
absolute ownership and control by the S tate of lands under
navigable waters, irrespective of any trust as to their use and
disposition, must be read and construed with reference to the
special facts of the particular cases. A grant of all the lands
under the navigable wa ters of a S ta te has never been adjudged to
be wi thin the legi ala tive power; and any a t temp ted grant of the
kind would be held, if not absolutely void on its face, as
subjec t to revoca tion. The S ta te can no more abdica te i ts trus t
over property in which the whole people are interested, like
navigable waters and soils under them, so as to leave them
entirely under the use and control of priva te parties, except in
the instance of parcels mentioned for the improvement of the
navigation and use of the waters, or when parcels can be disposed
of without impairment of the public interest in what remains,
than it can abdicate its police powers in the administration of
government and the preservation of the peace. In the
administration of government the use of such powers may for a
limited period be delegated to a municipality or other body, but
there always remains wi th the S ta te the righ t to revoke those
powers and exercise them in a more direct manner, and one more
conformable to its wishes. So with trusts connected with public
property, or property of a special character, like lands under
navigable water, they cannot be placed entirely beyond the
direc tion and con trol of the S ta te.

The harbor of Chicago is of immense value to the people of
the State of Illinois in the facilities it affords to its vast
and constantly increasing commerce; and the idea that i ts
legislature can deprive the State of control over its bed and
wa ters and place the same in the hands of a priva te corpora tion
created for a different purpose, one limited to transportation of
passengers and freight between distant points and the ci ty, is a
proposi tion tha t cannot be defended ~

* *

Me cannot, it is true, cite any authority where a grant of
this kind has been held invalid, for we believe that no instance
exists where the harbor of a great city and i ts commerce have
been allowed to pass into the control of any private corporation.
But the decisions are numerous which declare that such property
is held by the S tate, by virtue of its sovereignty, in trus t for
the public. The ownership of the navigable waters of the harbor
and of the lands under them is a subject of public concern to the
whole people of the S ta te. The trus t wi th which they are held,
therefore, is governmental and cannot be alienated, except in
those instances mentioned of parcels used in the improvement of
the interes t thus held, or when parcels can be disposed of
without detriment to the public interest in the lands and waters
remaining.

This follows necessarily from the public character of the
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property, being held by the whole people for purposes in which
the whole people are interes ted. As said by Chief Jus tice Taney,
in Mar tin v. Waddell, 16 Pe t. 367, 410: "When the Revolu tion
took place the people of each S ta te became themselves sovereign,
and in that character hold the absolute right to all their
navigable waters, and the soils under them, for their own common
use, subjec t only to the rights since surrendered by the
Cons ti tu tion to the general government." In Arnold v. >lundy, 1
'Haisted, 1, which is cited by this court in,'lartin v. Waddell, 16
Pet. 418, and spoken of by Chief Justice Taney as entitled to
great weight, and in which the decision was made "with great
deliberation and research," the Supreme Court of Mew Jersey
comments upon the r igh ts of the State in the bed of navigable
wa ters, and, af ter observing tha t the power exercised by the
S ta te over the lands and wa ter s is no thing more than wha t is
called the jus regium, the right of regula ting, improving and
securing them for the benef i t of every individual ci tizen, adds:
"The sovereign power, itself, therefore, cannot consistently vi th
the principles of the law of na ture and the cons ti tu tion of a
well-ordered society, make a direct and absolute grant of the
wa ters of the S ta te, dives ting all the ci tizens of their common
right. It would be a grievance which never could be long borne
by a free people." Necessarily must the control of the waters of
a State over all lands under them pass when the lands are
conveyed in fee to private parties, and are by them subjected to
use.

The charac ter of the ti tie or ownership by which the S ta te
holds the s ta te house is qui te different from tha t by which it
holds the land under the navigable waters in and around its
terri tory. The informa tion righ tly s ta tes tha t, prior to the
Revolution, the shore and lands under wa ter of the navigable
streams and waters of the province of Nev Jersey belonged to the
King of "reat Britain as part of the jura regalia of the crovn,
and devolved to the S ta te by right of conques t. The inf orma tion
does not state, howe,er, what is equally true, that, after the
conquest, the said lands were held by the State, as they were by
the King, in trus t for the public uses of naviga tion and f ishery,
and the erection thereon of wharves, piers, light-houses,
beacons and other facilities of navigation and commerce. Being
subjec t to this trust, they were publici juris; in other words,
they were held for the use of the people at large. It is true
that to utilize the fisheries, especially those of shell fish, it
was necessary to parcel them ou t to par ticular opera tors, and
employ the rent or consideration for the benefit of the whole
people; bu t this did not al ter the charac ter of the ti tie. The
land remained subject to all other public uses as before,
especially to those of naviga tion and commerce, which ar'e always
paramount to those of public fisheries. I t is also true tha t
portions of the submerged shoals and flats, which really
interfered wi th naviga tion, and could be tter subserve the
purposes of commerc by being filled up and reclaimed, vere
disposed of to individuals for that purpose. But neither did
these dispositions of useless parts affect the character of the
ti tie to the rema inde r."
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Many other cases might be cited where it has been decided
that the bed or soil of navigable waters is held by the people of
the state in their character as sovereign in trust for public
uses for vhich they are adapted.

In People v. New York and Staten Island Ferry Co., 68 N,Y.
71, 76, the Court of Appeals of New York said:

"The title to lands under tide waters, vithin the realm of
England, were, by the common law, deemed to be ves ted in the king
as a public trus t, to subserve and pro tec t the public righ t to
use them as common highways for commerce, trade and intercourse.
The king, by virtue of his proprietary interest could grant the
soil so that it should become private property, but his grant was
subject to the paramoun t right of public use of navigable wa ters,
which he could neither destroy nor abridge. In every such grant
there was an implied reservation of the public tight, and so fax
as it assumed to interfere with it, or to confer a right to
impede or obstruct navigation, or to make an exclusive
appropriation of the use of navigable waters, the grant vas void.
In his treatise De Jure Maria  p.22! Lord Hale says: The jus
priva turn tha t is acquired by the subjec t, ei ther by pa ten t or
prescription, must not prejudice the gus publicum, wherewith
public rivers and the arms of the sea are affec ted to public
use; and Mr. Justice Best, in Blundell v. Catterall, 5 B. & A.
268, in speaking of the subject, says: The soil can only be
transferred subject to the public trust, and general usage shows
that the public right has been excepted out of the grant of the
soil.

"The princi.pie of the common law to which we have adverted
is founded upon the most obvious principles of public policy.
The sea and navigable rivers are natural highways, and any
obstruction to the common right, or exclusive appropriation of
their use, is injurious to commerce, and if permitted at the vill
of the sovereign, would be very likely to end in materially
crippling, if not destroying it. The laws of most nations have
sedulously guarded the public use of navigable wa ters within
their limits against infringement, subjecting it only to such
regula tion by the S ta te, in th interes t of the public, as is
deemed consis tent wi th the preserva tion of the publi.c right."

It follows from the views expressed, and it is so declared
and adjudged, tha t the S ta te of Illinois is the owner in fee of
the submerged lands cons ti tu ting the bed of Lake Michigan, which
the third section of the act of April 16, 1869, purported to
grant to the Illinois Central Railroad Company, and that the act
of April 1S, 1873, repealing the same is valid and effective for
the purpose of res toring to the S ta te the same control, dominion
and owner ship of said lands that i t had prior to the passage of
the act of April 16, 1869.
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MARKS v. WHITNEY

98 Cal.Rptr. 790, 491 P.2d 374 �971!

McCOMB, Justice.

This is a quiet title action to settle a boundary line
dispute caused by overlapping and defective surveys and to enjoin
defendants  herein "Whitney" ! from asserting any claim or right
in or to the proper ty of plaintiff Marks. The unique fea ture
here is that a part of Marks property is tidelands acquired
under an 1874 patent issued pursuant to the Act of March 28, 1868
 S ta ts. 1867-1868, c. 415, p. S07!; a small por tion of these
tidelands adjoins almos t the entire shoreline of Whitney s upland
property. Marks asserted complete ownership of the tidelands and
the right to fill and develop them. Whi tney ooposed on the
ground that this would cut off his rights as a littoral owner and
as a member of the public in these tidelands and the navigable
wa ters covering them. He reques ted a declara tion in the decree
that Marks title was burdened with a public trust easement; also
that it was burdened with certain prescriptive rights claimed by
Whi tney.

The trial court settled the common boundary line to the
satisfaction of the parties. However, i t held that Whitney had
no "standing" to raise the public trus t issue and i t refused to
make a finding as to whether the tidelands are so burdened. I t
did find in Whitney s favor as to a prescriptive easement across
the tidelands to maintain and use an existing seven-foot wide
wharf but with the limitation that "Such rights shalL be subject
to the right of Marks to use, to fill and to develop" the
tidelands and the seven-foot wide easement area so long as the
Whitney "rights of access and ingress and egress to and from the
deep waters of the Bay shall be preserved" over this strip.

Questions: First. Are these tidelands subject to the
public trust; if so, should the judgment so declare?

Yes. Regardless of the issue of Whitney s s tanding to raise
this issue the court may take judicial notice of public trust
burdens in quieting ti tie to tidelands. This matter is of grea t
public importance, particularly in view of population pressures,
demands for recreational property, and the increasing development
of seashore and waterfront property. A present decIaration that
the title of Marks in these tidelands is burdened with a public
easement may avoid needless future litigation.

Tidelands are properly those lands lying be tween the line of
mean high and low tide covered and uncovered successively by the
ebb and flow thereof. The trial court found that the portion of
Marks lands here under considers tion cons ti tutes a part of the
Tidelands of Tomales Bay, that at all times it has been, and now
is, subject to the daily ebb and flow of the tides in Tomales
Bay, that the ordinary high tides in the bay overflow and
submerge this por tion of his lands, and tha t Tomales Bay is
navigable body of water and an arm of the Pacific Ocean.
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It ess oot uotll 1913 ther this court dec1ded 1o ~Peo le v.
California Fish Co., supra, 166 Cal. 576, 596, 138 P.79, 87, that
"The only practicable theory is to hold that all tideland is
included, but that the public right was not intended to be
divested or affected by a sale of tidelands under these general
laws relating alike both to swamp land and tidelands. Our
opinion i s tha t + + * the buyer of land under these s ta tu tes
receives the ti tie to the soil, the jus priva turn, subjec t to the
public right of navigation, and in subordination to the right of
the s ta te to take possession and use and improve i t for tha t
purpose, as it may deem necessary. In this way the public right
will be preserved, and the private right of the purchaser will be
given as full effect as the public interests will permi t."

Public trust easements are traditionally defined in terms of
naviga tion, commerce and f isheries. They have been held to
include the right to fish, hunt, bathe, swim, to use for boating
and general recreation purposes the navigable waters of the
state, and to use the bottom of the navigable wa ters for
anchoring, standing, or other purposes. The public has the same
rights in and to tidelands.

The public uses to which tidelands are subject are
sufficiently flexible to encompass changing public needs. In
administering the trust the state is not burdened with an
outmoded classification favoring one mode of utilization over
another. There is a growing public recognition that one of the
most important public uses of the tidelands � a use encompassed
wi thin the tidelands trus t -- is the preserva tion of those lands
in their na tural state, so that they may serve as ecological
units for scientific study, as open space, and as environments
which provide food and habita t for birds and marine life, and
which favorably affect the scenery and climate of the area. It
is not necessary to here define precisely all the public uses
which encumber tidelands.

"[T]he state in its proper adminis tra tion of the trust may
find it necessary or advisable to cut off certain tidelands from
wa ter access and render then useless for trust purposes. In such
a case the state through the Legislature may find and determine
that such lands are no longer useful for trust purposes and free
them from the trus t. When tidelands have been so freed from the
trust � and if they are not subject to the constitutional
prohibition forbidding aliena tion -- they may be irrevocably
conveyed into absolute private ownership."  City of Long Beach
v. Nansell, 3 Cal.3d 462, 482, 91 Cal.Rptr. 23, 37, 476 P.2d 423,
437.!

The power of the s ta te to control, regula te and u tilize i ts
navigable waterways and the lands lying beneath them, when acting
within the terms of the trust, is absolute, except as limited by
the paramount supervisory power of the federal government over
navigable waters. We are not here presented with any action by
the s tate or the federal government modifying, termina ting,
altering or relinquishing the jus publicum in these tidelands or
in the navigable waters covering them. Neither sovereignty is a
party to this ac tion. This court takes judicial notice, however,
that there has been no official act of either sovereignty to
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modify or extinguish the public trust servi tude upon Marks
tidelands. The State Attorney General, as amicus curiae, has
advised this court that no such action or determination has been
made by the s ta te.

We are confronted with the issue, however, whether the trial
cour t may res train or bar a pri.va te par ty, nameLy, Whi tney, "f rom
claiming or asser ting any es tate, right, ti tie, interes t in or
claim or lien upon" the tidelands quie ted in Marks. The
injunction so made, without any limits tion expressing the public
servitude, is broad enough to prohibit Whitney from asserting or
in any way exercising public trust uses in these tidelands and
the navigable waters covering them in his capaci ty as a member of
the public. This is beyond the jurisdictf.on of the court. I t is
wi thin the province of the trier of fac t to de termine whe ther any
particular use made or asserted by Whitney in or over these
tidelands would consti tute an infringement either upon the jus
priva turn of Marks or upon the jus publicum of the p ople. It is
also wi thin the province of the trier of fact to de termine
whether any particular use to which Marks wishes to devote his
tidelands constitutes and unlawful infringement upon the jus
publicum therein. I t is a poli tical ques tion, wi thin the wisdom
and power of the Legisla ture, ac ting wi.thin the scope of its
duties as trustee, to determine whether public trust uses should
be modified or extinguished, and to take the necessary steps to
free them from such burden. In the absence of s ta te or federal
action the court may not bar members of the public from lawfully
asserting or exercising public trust rights on this privately
owned tidelands.

There is absolutely no meri t in Marks contention that as
the owner of the jus priva turn under this patent he may fill and
develop his property, whether for naviga tional purposes or not;
nor in his conten tion tha t his past and present plan for
deveLopment of these tidelands as a marina have caused the
extinguishment of the public easement. Reclama tion with or
without prior au thoriza tion f rom the state does not ipso fac to
terminate the public trust nor render the issue moot.

Second: Does Whitney have "standing" to request the court to
recognize and declare the public trust easement on Marks
tidelands?

Yes. The relief sought by Marks resulted in taking away
from Whitney rights to which he is entitled as a member of the
general public. It is immaterial that Marks asserted he was not
seeking to enjoin the public. The decree as rendered does enjoin
a member of the public.

Members of the public have been permitted to bring an action
to enforce a public right to use a beach access ro~te; to bring
an action to quiet title to private and public easements in a
public beach; and to bring an action to restrain improper filling
of a bay and secure a general declara tion of the rights of the
people to the wa terways and wildlife areas of the bay. Members
of the public have been allowed to defend a quiet title ac tion bv
asserting the right to use a public right of way through priva te
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property. They have been allowed to assert the public trust
easement for hunting, fishing and navigation in privately owned
tidelands as a defense in an action to en$oin such use, and to
navigate on shallow navigable waters in small boats.

Whi tney had s tanding to raise this issue. The cour t could
have raised this issue on its own. "It is now well settled that
the court may finally determine as between the parties in a quiet
ti tie ac tion all of the conf lie ting claims regarding any es ta te
or interest in the property."  Hendershott v. Shipman �951! 37
Cal.2d 190, 194, 231 P.2d 481, 483. ! Where the interest
concerned is one that, as here, constitutes a public burden upon
land to which title is quieted, and affects the defendant as a
member of the public, tha t servi tude should be explici tly
declared.

STATE V. GERBIMG

56 Fla. 603, 47 So ~ 353 �908!

* *

The title to lands under navigable waters, including the
shores or space between ordinary high and low water marks, is
held by the state by virtue of i ts sovereignty in trust for the
people of the s ta te for naviga tion and other useful purposes
afforded by the waters over such lands, and the trustees of the
internal improvement fund of the state are not authorized to
convey the title to the lands of this character.

The trust with which these lands are held by the state is
governmental, and cannot be wholly alienated. For the purpose of
enhancing and improving the rights and interests of the whole
people, the state may by appropriate means grant to individuals
the ti tie to limi ted por tions of the lands, or give limi ted
privileges therein, but not so as to divert them from their
proper uses, or so as to relieve the state of the control and
regulation of the uses afforded by the land and waters. Illinois
Cent. R. Co. v. Illinois, 146 U.S. 387, 13 Sup. Ct. 110, 36 L.
Kd. 1018.

NOTES

I. State v. Black River Phosphate Co., 32 Fla. 82, 13 So. 640
�893! and Broward v. 8abry, 58 Fla. 398, 50 So. 826 �909! are
early cases in which the Florida Supreme Court used the public
trust doctrine to negate a riparian owner s claim to lands under
navigable waters. The public trus t doc trine is firmly entrenched
in Florida case law and implicitly recognized in Chapter 253 of
Florida Statutes which governs the state s "sovereignty lands."

2 . California does not tie the public trust doctrine to its
historical origins or limit its scope to the public s traditional
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uses of commerce, navigation, and fishing. The approach gives
the state s cour ts the flexibity to recognize the public benefit
of new uses of tidelands and navigable wa ters.

In Whi te v. Hughes, 139 Fla. 54, 59, 190 So. 446, 449
�939!, the Florida Supreme Court expressly recognized swimming
and bathing as within the scope of the public trust. The Florida
Supreme Cour t s ta ted:

The constant enjoyment of this privilege  i.e.,
swimming and bathing in salt waters! of thus using the
ocean and its fore � shore for ages without dispute
should prove sufficient to establish it as an American
common law right, similar to that of fishing in the
sea, even if this right had not come down to us as a
part of the English common law, which it undoubtedly
has.

3. Recommended readings: Deveney, Title, Jus Publicum, and the
Public Trust: An Historical Analysis, 1 Sea Grant L. J. 13
�976!; Sax, The Public Trus t Doc trine in Na tural Resource Law:
Effective Judicial Intervention, 68 Mich. I,. Rev. 471 �970!;
Comment, The Public Trust in Tidal Areas: A Sometime Submerged
Tradi tional Doc trine, 79 Yale L.J. 762 �970!; The Public Trus t
Doctrine in Natural Resources Law and Management: A Symposium,
14 U.C ~ Davis L. Rev. 181 �980!; MacGrady, 1'he Vavigabili ty
Concept in the Civil and Common Law: Historical Development,
Current Impor tance, and Some Doc trines Tha t Don t Hold Wa ter, 3
Fla. S t. U.L. Rev. 513 �975!; Commentary, The Public Trust
Doctrine and Ownership of Florida s Navigable Lakes, 29 U. Fla.
L. Rev. 730 �980! .

B. S ta te Dives ti ture of Public Trus t Lands

COVSTITUTION OF THE SI'ATE OF FLORIDA
ART. X, Section 11.

Sovereignty lands. � The title to la~ds under
navigable wa ters, within the boundaries of the s ta te,
which have not been alienated, including beaches below
mean high water lines, is held by the s tate, by virtue
of I ts sovereignty, in trust for all the people. Sale
of such 1ands may be authorized by law, but only when
in the public interes t. Priva te use of portions of
such lands may be authorized by law, but onlv when not
contrary to the public interes t.

History. � Am. H.J.R. 792, 1970; adopted 1970.
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ODOM v. DELTONA CORP.
341 So.2d 977  Fla. 1976!

BOYD, 3us tice.

The complex na tue of the whole problem of navigable waters
has created much doubt and controversy in attempting to determine
what is or is not navigable water and sovereign land. Not only
has the Legislature addressed itself to this problem and enacted
at various times the statutes referred to by the trial court, but
the 1968 Constitution, Article X, Section 11, acknowledges, in
pertinent part, that certain sovereign lands have been
aliena ted [. ]

If a s tandard other than tha t which has been expressed by
statute and by the Cons ti tution is proper, then it is the duty of
the people and the Legislature, not the courts of Florida, to
make this determination. There still remains much confusion in
these matters, as is reflected by the record: for instance,
trial testimony of state employees handling the issuance of
dredge-and-fill permits indicates that even they are unable to
determine what is or is not a navigable body of water, and one
witness testified that he might be fired if he offered an opinion
on the sub]ect to a landowner seeking a permit. Further
clarifying legislation might be appropriate.

Appellants assert that, since Florida became a state in
1845, the Trustees of the Internal Improvement Fund have held
title to sovereign lands beneath the navigable waters of Florida,
particularly those beneath fresh navigable waters, and that the
federal tes t of "navigabili ty in fac t" is the proper tes t.
Navigability at law is generally a question of navigability in
fact; and, while di f fering legal tes ts of navigability are
applied for varying pruposes, we agree that the issue of whether
a particular lake was navigable at the time of Florida s
admission to the Union so as to vest sovereignty title in the
sta te is a federal ques tion which, because of the need for
uniformity must be determined under federal standards of
navigability: �! commerce clause test; �! admiralty
jurisdiction test; and �! the federal title test. A critical
distinction between the federal title test and the other two
tests is that the title test does not allow for the consideration
of reasonable artificial improvements; instead, navigability
under this test is based on the water body s potential for
commercial use in its ordinary and natural condition. We find
that Florida s test for navigability is similar, if not
identical, to the federal title test.

Appellants also argue for the applica tion of the "notice of
navigabili ty" concep t, i.e., tha t the grantee of swamp and
overflowed lands under a Trustee deed takes with "notice" that
the conveyance does not include sovereignty land. In the case of
a large lake, such as Lake Okeechobee, a 500,000 acre lake, we
agree; however, it seems absurd to apply this test to small, non-
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meandered lakes and ponds of less than 140 acres and, in many
cases, less than 50 acres in surface.

Appellants contend that the trial court made a distinction
between meandered and non � meandered fresh water lakes without a
fac tual or lawful basis for such dis tine tion. Never theless, as
the tri.al cour t observed, a t this la te da te we are not in a
position "to evaluate the work of those surveyors of many decades
past" and can merely accept their work as correct, particularly
since the state itself has relied upon it constantly since it was
completed. In Florida, meandering is evidence of navigability
which creates a rebuttable presumption thereof. The logical
converse of this proposition, noted by the lower court, is that
non-meandered lakes and ponds are rebuttably presumed non-
navigable. The lower court s treatment of meandering is also in
accord with the proposition that a water body should be regarded
as being non-navigable absent evidence of navigabili ty.

An exami na ti on o f the Cons ti tu ti on and s ta tu te s i nd i ca te s
tha t both the people and the Legisla ture s trongly feel tha t valid
federal and state grants of title to real property without any
reservation of public rights in and to waters thereon should not
be upset because of new standards of value relating to ecology
and other matters created by population growth, recreational
needs and other issues of current importance to F1.orida. In
fact, the Commission s assertion of regulatory authority does not
comport with existing state law; this Court has delineated rather
forcefully the absence of public rights, including fishing, in
priva tely owned lakes. I t seems logical to this Cour t tha t, when
the Legislature enacts a Marketable Title Act, as found at
Chapter 712, Florida Statutes, clearing any title having been in
existence thirty years or more, the state should conform to the
same standard as it requires of its citizens; the claims of the
Trus tees to beds underlying navigable wa ters previously conveyed
are extinguished by the Act. Stability of titles expressly
requires that, when lawfully executed land conveyances are made
by public officials to priva te ci.tizens wi thou t reservation of
public rights in and to the waters located thereon, a change of
personnel among elected s ta te officials should no t au thorize the
government to take from the grantee the rights which have been
conveyed previously without appropriate justification and
compensa tion. If the s ta te has conveyed proper ty righ ts which i t
now needs, these can be reacquired through eminent domain;
otherwise, legal es toppel is applicable and bars the Trus tees
claim of ownership, subject to rights specifically reserved in
such conveyances.

It appears that public officials operating under a color of
law have acquiesced in the development of the land surrounding
the chain of inland lakes over which this litigation arose,
indica ting willingness for residential development contiguous to
the waters, including necessary modification of lake bottoms.
Many private persons have contracted wi.th Appellee relying upon
this development, and we feel it highly inequi table and
inappropriate for the state at this late date to renounce its
earlier action taken under the direc tion of prior officials. Ve
feel that equi tab1e estoppel is properly invoked in this
par ticular se t of ci rcums tances.
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* * *

It should be ref tera ted that, as stated in Sawyer, supra,
ancient conveyances of sovereign lands in existence for more than
thirty years, when the State has made no effort of record to
reclaim same, clearly ves ts marketable title in the gran tees,
their successors or assigns and the land may be recovered only by
direct purchase or through eminent domain proceedings.

SUADBERG, Justice  concurring in part and dissenting in
par t! .

*

I concur in the conclusion reached as to ti tie in non-
meandered fresh water lakes. I dissent from the conclusion of
the trial court and the majority of this Court with respect to
applica tion of the Marke table Record Ti tie Ac t as explica ted in
[ the lower court] judgment. It is inconceivable to me that a
marke table record ti tie ac t which is aimed primarily a t quie ting
title to priva te lands can be u tilized to dives t the people of
the S tate of Florida of lands held in public trus t for them.
Absent the safeguards of statutory notice and hearing to the
public and affected parties and of a conclusion after careful
s tudy by the Trustees of the Internal Improvement Fund that a
limited grant of sovereign lands will do no public or private
harm, it should be presumed that all conveyance of submerged land
areas by the Trustees are made with implicit reservation to the
state of navigable water. This should be the case even when the
description in the conveyance includes navigable water areas.
What is essentially a curative act could not have been intended
by the legislature to provoke divestiture of public trust lands.
This issue was squarely presented in Sawyer v. Modrall, 285 So.2d
610  Fla. 4 th DCA 1974!, wherein Judge Walden concluded tha t the
Marketable Record Title Act does operate to cut off claims by the
public to sovereign lands after thirty years has elapsed. The
Court denied certiorari in Modrall v. Sawyer, 297 So.2d 562  Fla.
1974!. However, Mr. Justice Ervin, dissenting, found conflict on
two points and there took issue with the District Court s
interpretation of the Marketable Record Title Act. Justice Ervin
aptly stated the sen timen ts which I hold:

"The Marketable Record Title Act  particularly F.S. Section
712.04, F.S.A. thereof! does not by literal interpre ta tion clear
ti tie to priva te persons in open-wa ter sovereignty areas. I t is
an ex treme presump tion on the par t of the Legisla ture tha t by
that Act it can expressly invalidate State and Federal public
land ownerships by the mere passage of time because of the
existence of conflicting private titles thereto which were void
ab initio, except where the government title is expressly
reserved in its patent or deed. The consequences of such a
presumption could create many untoward results highly detrimental
to public interests. Presumably thereunder an illegal government
deed to ia private person covering a sector of any open waterway
or harbor would ripen into priva te ownership after thirty years.

"All conveyances of submerged land areas by the Trustees of
the Internal Improvement Fund carry with them implicit
reserva tion to the S ta te of navigable wa ters, even though the
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description of an area encompasses navigable water areas � and
particularly those which continue in use by the public for
naviga tional purposes, as in the case here � unless
contemporaneously with the making of any conveyance it appears
af ter statutory notice and hearing to the public and affected
parties and careful study by the Trustees that a Limited grant in
a sovereignty area will do no public or private harm. Such a
reservation by implicit necessity results when the Trustees deed
of conveyance either mistakenly or illegally incorporates
sovereignty areas' In such circumstances the deed is void unless
there is clear estoppel or inequity. The area covered by the
void deed in the instant case has never been filled in, has
continued constantly to be in use for boating by the public.
Respondent and his predecessors in title have all along been on
notice of the sovereign inalienable quality of this open water,
navigable area and its obvious public use and status as sovereign
land.

"The applica tion of the Marketable Record Title Act when
applied to submerged lands must be considered in connection with
the case law discussed hereinbefore. Title to sovereignty lands
as between the State and private persons mus t of necessi ty be
determined not on the basis of express reservations in patents or
deeds or the length of time of existence of conveyances to
priva te persons, but upon the na ture of the par ticular lands,
their navigability and use from the public as well as the private
s tandpoin t. The evidentiary circums tances as to the na ture of
any submerged area must be considered to determine if i t was
suscep tible to aliena tion.

"The appella te cour ts ough t no t in thi s ca se to subs ti tu te
their findings for those of the trier of facts on the question of
whether the area is sovereignty land.

"The evils of failure to protect sovereignty areas by the
courts where various legal pretexts are resorted to but which
have li t tie bu t technical bases to support them were pointed ou t
by me in a dissent in the case of Trustees of I. I. Fund v,
Wetstone, Fla.1969, 222 So ~ 2d 10. The soundness of the views
expressed in that dissent becomes more and more apparent as cases
of the kind her treated make their appearance with increasing
f requency. " 297 So. 2d 562, a t 565, 566.

STATE v. CONTEMPORARY LAND SALES
400 So.2d 488  Fla. 5 th DCA 1981!

COWARI', Judge.

This case involves the application of the Marketable Record
Title Act  Section 712.01 et seq., Fla.S tat. �963!! to the
title to land exposed by the lowering of the water level of a
freshwater lake by a state wa ter control agency.

The original U.S. Government survey, made in 1848, shows
Section 18, Township 23 South, Range 26 East, as a fractional
sec tion wi th a couple of hundred acres .f land on the wes t edge

102



bordered on the eas t by the meandered shore of the navigable,
non-tidal, fresh waters of what is now known as Lake Louisa in
Lake County, Florida.

* *

By various mesne conveyances this proper ty, so described was
conveyed to Contemporary Land Sales.

Lake Louisa is part of the Clermont chain of lakes whose
water table was artificially lowered by a spillway constructed
about August 8, 1956, by the Oklawaha Basin Recreation and vlater
Conservation Control Authority, an agency of the State of
Florida.

At this time the description in the deed to Contemporary
covers  a! some land which was original upland,  b! some land
which was originally benea th the wa ters of Lake Louisa bu t has
now been exposed by the lowering of the water level  i.e., land
below the original high water mark and above the present lake
level or "reclaimed lake bottom"!, and  c! some land that is
still beneath the present waters of Lake Louisa. Contemporary
and its predecessors in title have paid ad valorem property taxes
on the entire parcel described above for at least the last ten
years.

Contemporary brought a quiet title action alleging the
clarke table Record Ti tie Act  Sec tion 712.01 e t seq., Fla.S ta t.
�977! ! ex tinguished all claims of the S ta te to the proper ty
described above.

* * *

The S tate does not challenge the judgment quieting
Contemporary s title to the original uplands and Contemporary did
not appeal the trial court s judgment in effect denying
Contemporary s action to quiet title to the portions of lands
described above which are still underwater. Therefore, in this
case we are concerned only with the title to land formerly, but
not now, covered by the waters of Lake Louisa.

Under common law doctrine the State of Florida in its sovereign
capacity holds title to the beds of navigable waters, including
the shore or the space be tween high and low wa ter marks, in trus t
for the people of the state who have rights of naviga tion,
commerce, fishing, boa ting and other public uses. Brickell v.
Trammell, 77 Fla. 544, 82 So. 221 �919!; Broward v..'labry.
Subject to these public rights the Legislature of the S ta te of
Florida has control over such sovereign trust lands but, it is
said, may sell parts of such lands to private ownership when the
public and private rights are not impaired. State ex rel Ellis
v ~ Gerbing, 56 Fla. 603, 47 So. 353 �908!. Therefore the lands
originally under the waters of Lake Louisa were sovereign lands.

The ti tie to the uplands in ques tion passed to the S ta te of
Florida as swamp and overflowed lands under the Act of September
28, 1850  9 Stat. 519! and was conveyed into private ownership by
the Trustees of the Internal Improvement Fund in 1883. Swamp and
overflowed lands within the meaning of the act did not include
any lands below navigable waters. Conveyances of uplands,
including swamp and overflowed lands, for ordinary priva te
ownership purposes do not extend below the ordinary high-water
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mark of adjoining navigable waters and do not include sovereignty
lands.

* *

[ I] t has been held in Florida tha t relic tion does no t apply
where the land is reclaimed by the drainage opera tions of
gove rnmen ta l agencies, in which ca se the S ta te, no t the upland
owner, continues to own the former lake bottom, or sovereignty
lands, tha t become uncovered and reclaimed be tween the original
high water mark and the new lake water level resulting from the
drainage opera tions. Martin v. Busch, 93 Fla, 535, 112 So. 274
�927!. While the purposes of the governmental action in this
case was   sic] to control the wa ter level of a chain of lakes and
not as in Martin, for the express objective of reclaiming land,
nevertheless we hold that the result is the same and that an
artificial lowering of the waters of Lake Louisa occurred and
that the sovereign lands formerly beneath the lake waters
continued to be sovereignty lands af ter they were exposed.

The Marketable Record Title Act, section 712.02, Florida
S ta tu tes �963!, provides, in ef fec t, that any person whose chain
of title extends from any title transaction recorded over thirty
years has a marketable record title free and clear of all claims
excep t those se t for th in sec tion 712.03, Florida S ta tu tes. When
the Marketable Record Title Act was originally adopted in 1963,
and at all times relevant to this case, 1/ secti,on 712.03
contained no exception in favor of sovereignty lands. On the
contrary sec tion 712.04 indica ted that all governmen ta1 rights
depending on any act or event prior to the date of a root of
title were extinguished excepting only rights in favor of the
s ta te reserved in deeds by which Florida par ted wi th ti tie. Of
course, that exception is not applicable in this case.

Contemporary claims all of i ts lands were included in the
'AWI/4 of the SW1/4 of Section 18 and therefore its "root of
ti tie"  Sec tion 712.01�!, Fla. S ta t. �979! ! is f rom the
conveyance recorded December 23, 1938, and that effective
December 23, 1968, the Marketable Record Title Act perfected its
ti tie to the property in ques tion and barred the State s claims
to that portion of the property in question lakeward of the
original government meander line.

The question is therefore squarely presented: Can the
Marketable Record Title Ac t as i t existed prior to the 1978
amendment perfect title in a private owner to lands that would
otherwise be owned by the State of Florida in i ts sovereign
capaci ty and held in trust for all the people?

1. �! Effective June 15, 1978, Ch. 78-288, Section 1, Laws of
Florida, amended sec tion 712.03, Florida S ta tu tes �977!, adding
an exception numbered 7 which provides that the Marketable Record
Title Act does not extinguish "s ta te title to lands beneath
navigable waters acquired by virtue of sovereignty." I t wilI. be
readily noted that this exception is patently ambiguous as
rela ting to a case, such as this, involving lands no longer
benea th navigable wa ters. If by this;. ta tu te the Legisla ture
intended to correct an oversight, not only did the horse in this
case escape in the hiatus but the barn 9oor is still ajar.
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We read the Supreme Court s denial of certiorari in Modrall
v. Sawyer, 297 So.2d 562  Fla.1974!, and its decision in Odom v.
Deltona Corp., 341 So.2d 977  Fla.1976!, to answer the above
ques tion in the aff irma tive. Certainly, Jus tice Ervin,
dissenting in Modrall, and Justices Sundberg, Overton and
England, dissenting in Odom, unders tand those cases to have tha t
meaning. Therefore, we feel compelled to answer the same
question in the same way in this case.

NOTES

1. Consider the folLowing analysis of Odom v. Deltona and the
public trust doctrine:

Rosen, Public and Private Ownership Rights in Lands under
Navigable Waters: The Governmental/Proprietary Distinction, 34
U. Fla. L. Rev. 561, 611-613 �982!.

Odom and Estuary Properties represent the culmination of
Florida s trend toward "desanctifying" s ta te ownership interests
in sovereignty lands and merging the retained governmental
interest with general police powers. The synthesis of MRTA
[Marketable Record Title Act] wi th judicially created estoppel
doctrines limited the implied reservation principle to the extent
that state proprietary interests are treated the same as
individual private property rights in the contemplation of the
law. Once it was recognized that preservation of public rights
in navigable waters did not require s tate ownership of the
underlying lands, there was no reason to prohibit s ta te
alienation of such property; and once the power to aliena te was
acknowledged, there was no reason to trea t the state dif ferently
than a private landowner dealing with ordinary real property.

The realization that the s ta te s re tained governmental power
to control the use of navigable waters is not dependent upon
ownership of the submerged property has faci li ta ted the
conceptual merger of the s tate s public trust authority with
general police powers. It must be remembered that the notion of
a distinct governmental interest in navigable waters was the
product of an era in which virtually the only rights over the use
of property that were accorded legal recognition were those
connected wi th some identifiable interest in the property. Under
common law theory, even the sovereign could not regulate the use
of property in which he held no ownership rights, at least not
without acquiring such rights through eminent domain.

Wi th the expansion of the s ta te s police power in the
twentieth century, however, it came to be accepted that the use
of private property could be controLled through reasonable
regula tions, such as zoning. Once i. t was recognized tha t both
pubLic servi tudes in the navigable waters and private development
of the underlying Lands could be adequately regulated through the
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police power, there was no longer any need for a distinct
governmental trust interes t in sovereignty lands. Thus, when the
Odom court equated the retained governmental interest with the
police power, it hastened the demise of an archaic concept which
had outlived its usefulness and become a source of confusion for
genera tions of judges, lawyers, and li tigants.

By placing the state s proprietary interests in sovereignty
lands on an equal ground wi th those of priva te ci tizens, and by
replacing the governmen tal trus t au thori ty wi th the police power,
Florida courts have effectively jettisoned the archaic and
amorphous principles of the public trust doctrine in favor of a
more familiar framework of analysis. The potential benefits of
applying general proper ty law to title disputes and police power
principles to regula tory controversies are manifest. Where a
legitimate public interest is threatened, there is no need for a
de termina tion of ti tie to the land; thus, the cos ts and
complica tions a ttendant to the de termina tion of navigabi 1 i ty are
eliminated. When only proprietary rights are at stake, there is
no basis for the state to assert the public trust principle as a
pretext for attempting to appropriate without compensation
property rights that had, by virtue of the state s own acts or
omissions, become ves ted in a priva te party � a prac tice cour ts
have repeatedly condemned. Instead of treating the resolution of
disputes over public and private rights as a choice between
absolutes, Florida may now achieve the balancing of public rights
and proprie tary interes ts originally in tended by the trust
doc trine.

Applica tion of the governmental/proprietary dis tinction by
Florida courts in resolving the conflict be tween public and
private rights in lands under navigable waters confirms that the
public trust doctrine is not concerned wi th ownership of the
submerged lands so long as there is no interference with the
public s right to use the navigable wa ters. The recogni tion of a
severable proprieMry interest in submerged lands is consistent
with both common law precedent and common sense logic. Ehere are
many benefi ts tha t can be derived from submerged lands apart from
but consistent with public rights in the waters. It makes no
sense to say such interests must be preserved, if their
preservation neither enhances nor diminishes the public rights for
which the trus t was crea ted.

;moreover, the capacity to alienate proprietary interests in
sovereignty lands is a natural concomitant of the state s
function as trus tee for the public s property. Since the s ta te
has the power to preserve the public servi tudes in the wa ters, i t
is in the interest of the state and all of its citizens to permit
private development of those resources that are not susceptible
to common public use or enjoyment. If the dis tinction be tween
governmental powers and proprietary rights is properly observed,
public and priva te rights in navigable waters need not conf lie t,
bu t may be exercised wi thin their respec tive spheres to the
mu tual benef i t of all.
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2. The iMarke table Title Act provides a statutory estoppel
against competing claims, whether the claims are by individuals
or the state, if a person has a recorded chain of title for
thirty years. The sovereignty Lands exception to this rule does
not necessarily give the state a clear claim to the lands,
because FLorida courts have also allowed common Law estoppel to
opera te to dives t the s ta te of ti tie to sovereign ty lands.

In Trustees of the Internal ~la roveeent Fund v. Claugh ton,
86 So.2d 775  Fla. 1956!, the doctrine of equitable estoppel was
applied against the state to quiet title to sovereignty lands.
Par t of the land had been validly conveyed by the Trus tees. The
remaining part of the land had been added by the deposit of spoil
from an adjacent federal dredging operation. The court held that
es toppel would be applied agains t the s ta te if necessary to
prevent "manifest injustice and wrongs to private individuals" so
long as the application of estoppel did not interfere with the
exercise of governmental powers by the s tate. Id. at 790.

In Trustees of the Internal Improvement Trust Fund v.
Lobean, 127 So.2d 98 PLa. 1961!, the Florida Supreme Court held
tha t where there are "special and excep tional circums tances," the
state could be estopped from denying the validity of a
transaction be tween the s ta te and a priva te ci tizen. In a
speciaLly- concurring opinion, Justice Drew noted, however, that
the doctrine of legal es toppel would not be available "when its
applica tion would af fec t the sovereign power of the S ta te in the
exercise of pureLy governmental function." Id. at 104. Justice
Drew further noted that the doctrine of estoppel may only be
invoked in the case of rights that could have been granted
expressly by the s ta te to priva te individuals. Id. a t 104.

More recently, the Florida Supreme Court has qualified the
Lohean and ~Clan h ton rules. In ~Br ant v. Peppe, 238 So. 836
 F la. 1970!, the cour t ruled tha t es toppel could only be used to
"bolster a paper title" from the state. Id. at 838. Neither
equitable estoppel nor legal estoppel could be used to create
ti tie. Id.

Consider, however, Florida National Properties, supra, in
which the court stated that although ownership is not usually
transferred from the state to a riparian owner through an
artificial change in the high wa ter line of a navigable Lake,
"[a] cquiescence or failure by the state to restrain an artificial
lowering of the water table for a long period might constitute
laches or estoppel depending upon the facts and equities in each
case." 338 So.2d at 18-19 �976!. It is difficult to reconcile
thi s propos i tion wi th the rule se t ou t in Bryan t.

3. S ta te ownership and, theref ore, regula tion of sovereign ty
lands can be limited by estoppel. Closely related are
limitations on police power if rights of landowners have
"vested." The following excerpt explains the relationship of
the two doctrines.
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Predictabili~t in a Changing Regulatory System, 8 S tetson E..Rev.
1, 2-3 �983!.

Although the doctrines of equitable estoppel and vested
rights arise from distinct theoretical bases, Florida courts have
employed these concepts interchangeably. At least one
commentator attempted to distinguish vested rights from equitable
es toppel when he s ta ted:

The defense of estoppel is derived from equity, but
the defense of vested rights reflects principles of
common and cons ti tu tional .law. Similarly, their
elements are different. Estoppel focuses upon whether
it would be inequitable to allow the government to
repudiate its prior conduct; vested rights upon whether
the owner acquired real property rights which cannot be
taken away be governmental regulation.

The problem with this "derivative distinction" is that the
judicial determination most of ten turns on equity and the
relative positions of the parties. I t is not surprising the
quoted authority eventually concluded "ITjhe courts seem to reach
the same results when applying these defenses to identical
fac tual circums tances ~" Thus, as a practical ma tter, rights will
vest if the particular facts of a case justify application of the
doc trine of equi table es toppel.

Although usually difficult to assert against a legitimate
exercise of the police power, the doctrine of equitable estoppel
may be invoked in Florida to prevent arbi trary governmental
action. The Second District Court of Appeal succinctly captured
the doc trine s policy underpinnings:

Stripped of the legal jargon which lawyers and judges
have obfuscated it with, the theory of estoppel amounts
to nothing more than application of the rules of fair
play. One party will not be permitted to invite
another onto a welcome mat and then be permitted to
snatch the ma t away to the de tri ment of the party
induced or permi tted to s tand thereon,

Equitable estoppel, therefore, vill be applied to a
government exercising land use power when a property owner: �!
in good faith; �! upon some act or omission of the government;
�! has made such a substantial change in posi tion or has
incurred such extensive obliga tions and expenses tha t i t would 'be
highly inequi table and unjust to des troy the acquired right.

4. For cases interpreting the s tandards and applicabi li ty of the
doctrine of vested rights, see Sakolsky v. City of Coral ables,
1S1 So. 2d 433  Fla. 1963!; Dade Coun ty v. Rosell Cons true ti.on, 297
So.2d 46  Fla.1974!; Texas Co. v. Town of Miami Springs, 44 So.2d
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808  Fla.1950!; Pasco County v, Tampa Development Corp., 364
So.2d 850  Fla. 2nd DCA 1978!; Sharrow v. City of Dania, 83 So.?d
274  Fla.1955!; Dept. of Environmental Regulation v. Oyster Bav
Estates, 384 So.2d 891  Fla. 1st DCA 1980!; City of Boynton Beach
v. Carroll, 272 So.2d 171  Fla. 4th DC4 1973!.

5. Congress has also enacted legislation to quiet title to
federally claimed lands. The federal Quie t Title 4" t of 1972 may
also function to divest a state of public trust lands. See Block
v. Vor th Dakota below.

BLOCK v. VORTrI DAKOTA

103 S.Ct. 1811 �983!

I  I I

Justice WHI1'E d livered the opinion of the Court.

Under the Quiet Title Act of 1972  QT4!, the United States,
subject to certain exceptions, has waived its sovereign immuni ty
and has permitted plaintiffs to name it as a party defendant in
civil actions to adjudica te title disputes involving real
property in which the United States claims an interest. These
cases present two separate issues concerning the QTA. The first
is whether Congress intended the QTA to provide the exclusive
procedure by which a claimant can judicially challenge the title
of the United States to real property. The second is whether the
QTA s twelve-year statute of limitations, 28 U.S.C. Section
2409a f!, is applicabl in instances where the plaintiff is a
8 tate, such as respondent ~Vorth Dakota. We conclude tha t the QTA
forecloses the other bases for relief urged by the State, and
that the limitations provision is as fully applicable to Vorth
Dakota as it is to all others who sue under the QTA.

It is undisputed that under the equal footing doctrine first
se t for th ln Pollard s Lessee v. Hagan, 3 'Row. 212, 11 L,Ed. 5 "5
�845!, Vor th Dakota, like o ther 8 ta tes, became the owner of the
beds of navigabl s treams in the S ta te upon i ts admission to the
Union. It is also agreed that under the law of Vorth Dakota,
riparian owner has title to the center of the bed of a non-
navigable stream. Because ot differing views of navigability,
the Uni ted S ta tes and Vor th Dako ta asser t compe ting claims to
title to certain portions of the bed of the Little lissouri River
within ".orth Dakota. I'he United 8 tates contends that the river

is not now and never has been navigable, and it claims most of
the disputed area based on its status as riparian landowner.
Vor th Dakota, on the other hand, asserts that the river was
navigable on October 1, 1889, the date Vorth Dakota attained
statehood, and therefore that title to the disputed bed vested in
it under the equal footing doctrine on that date. Since at least
1955, the United States has been 1ssuing riverbed oil and gas
leases to priva te entities.
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The matter thereaf ter proceeded to trial. North Dakota
introduced evidence in support of Its claim that the river was
navigable on the da te of statehood. The federal defendants,
while denying navigability, presented no evidenc on this point;
their evidence was limited to showing, for statute of limitations
purposes, that the S tate had notice of the United States claim
more than twelve years prior to the commencement of the suit.

Af ter trial, the District Court rendered judgment for North
Dakota. The court f irs t concluded that the Little 'fissouri River

was navigable in 1889 and that %orth Dakota attained title tn the
bed at statehood under the equal footing doctrine and the
Submerged Lands Act, 42 U.S.C. Section 1311 a!. 7hen, applying
what it deemed to be an accepted rule of construction that
sta tu tes of limitations do not apply to sovereigns unless a
contrary legislative intention is clearly evident from the
express language of the statute or otherwise, the court rejected
the defendants claim that cnorth Dakota s suit was 'oarted by the
QTA s twelve-year s ta tu te of limi ta tions, 28 U. S. C. Sec tion
2409a f!.

rC C  

The States of the Union, like all other en ti ties, are barred
by federal sovereign immunity from suing the United States in the
absence of an express waiver of this immuni ty by Congress.

I P 1

Only upon passage of the gTA did the Jni ted S ta tes waive i ts
immuni ty wi. th respec t to sui ts involving ti tie to land. Prior to
1972, States and all others asserting title to land claimed by
the Uni. ted 8 tates had only limi ted means of obtaining
resolution of the title dispute � they could attempt to induce
the United S tates to file a quiet title action against them, or
they co~ld pe ti ti.on Congress or the Execu ti ve for di sere tionarv
relief. Also, since passage of the Tucker A" t in 1387, those
claimants willing to settle for monetary damages rather than
title to the disputed land could sue in the Court of Claims and
attempt to make out a constitutional claim for just compensation.

C

The predominant view, [prior to the '!TA] was tha t ci tizens
asserting title to or the right to possession of lands claimed by
the United States wer.. "without benefit of a recourse to th

courts," because of the docttine of sovereign immunit>.
Congress sought to rectify this state of affairs. The

or iginal version of S. 216, the bill tna t became the:/TED,, was
short and simple. Its substantive provision provided for no
qualifications whatsoever. It stated in its entirety: "The
United States may be named a party in any civil action brought bv
any person to quiet title to lands claimed by the United States."
117 Cong.Rec. 46380 �971! . I'he Execu tive Branch opposed the
original version of S. 216 and proposed, in its st ad a more-
elaborate bill, reprinted in S.Rep. 3o. 92-5. 5, pp, 7-3 �971~,
providing several "appropriate safeguards for the protection of
the public interest."
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This Execu tive proposal, made by the Jus tice Department,
limited the waiver of sovereign immunity in several important
respects. First, it excluded Indian lands from the scope of the
waiver. The Executive branch felt that a waiver of immunity in
this area would not be consistent with "specific commitments" it
had made to the Indians through treaties and other agreements.
Second, in order to insure that the waiver would not "serve to
disrupt costly ongoing Federal programs that involve the disputed
lands," the proposal allowed the Uni ted S tates the option of
paying money damages instead of surrendering the property if it
lost a case on the merits. Third, the Justice Department
proposal provided tha t the legislation would have prospective
effect only; that is, it would not apply to claims that accrued
prior to the date of enactment. This was deemed necessary so
that the workload of the Justice Department and the courts could
develop a t a ra te which could be absorbed. Four th, to ensure
that stale claims would not be opened up to li tigation, the
proposed bill included a six-year s ta tu te of limi ta tions.

The Sena te accep ted the Jus tice Depar tmen t s proposa1., wi th
the notable exception of the provision that would have given the
bill prospective effect only. The Sena te-passed version of the
bill contained a "grandfather clause" that would have allowed old
claims to be asserted for two years af ter the bill became law.

Primarily because of the grandfather clause, the Executive
Branch could still not accept the bill. The Department of
Justice argued that this clause could cause "a flood of
litigation on old claims, many of which had already been
submitted to the Congress and rejected," thereby putting "an
undue burden on the Department and the courts." As a compromise,
the Department proposed to give up its insistence on "prospective
only" language and to accept an increase in the statute of
limi ta tions to twelve years, in exchange f or el imina tion of the
grandfather clause. This proposal had the effect of making the
bill retroactive for a twelve-year period. The House included
this compromise in the version of the bill passed by it, and the
Senate acquiesced and the bill became Law with the compromise
language in tac t.

We also cannot agree with Vi orth Dakota s submission, which
was accepted by the District Court and the Court of Appeals, that
the S tates are not subject to the operation of Section 2i09a f!.
This issue is purely one of statutory interpretation, and we find
no support for North Dakota s position in either the plain
statutory language or the legislative history.

The basic rule of federal sovereign immunity is that the
United States cannot be sued at all without the consent of

Congress. A necessary corollary of this rule is tha t when
Congress a ttaches condi tions to legisla tion waiving the sovereign
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immunity of the United S ta tes, those conditions must be s trictly
observed, and exceptions thereto are not to be 1ightly implied.

Accordingly, before finding that Congress intended here to
exempt the S tates from sa tisfying the time � bar condition on i ts
waiver of immuni ty, we should insis t on some clear indica tion of
such an intention.

Proceeding in accordance with these well-es tab1.ished
principles, we observe tha t Sec tion 2409a f! expressly s ta tes
that any civil action is time-barred unless filed within twelve
years af ter the date it accrued. The statutory language makes no
excep tion for civil ac tions by S ta tes. Nor is there any evidence
in the legislative history suggesting that Congress intended to
exempt the States from the condi tion a ttached to the immuni ty
waiver. These facts alone, in the light of our approach to
sovereign immuni ty cases, would appear to compel the conclusion
tha t S ta tes are not enti tied ta an exemp tion f rom the s tric tures
of Section 2409a f!.

We do not discount the importance of the generally
applicab1.e rule of s ta tu tory cons true tion relied upon by the
Cour t of Appeals. The judicially-crea ted rule tha t a sovereign
is normally exemp t from the operation of a genera1.ly-worded
s ta tute of limi ta tions has re tained i ts vigor because i t serves
the public policy of preserving the public rights, revenues, and
property fram injury and loss, by the negligence of public
officers ~ Thus, in this case, the rule would further the
interests of the ci tizens of '~or th Dakota, by af fording them some
protection against the negligence of state officials in failing
to comply with the otherwise applicable sta tute of limitations.

Even assuming, how ver, tha t this rule has relevance in
construing the applicability to the States of a congressionally�
imposed s ta tu te of limi ta tions not expressly including the
S ta tes, here the will of Congress is apparent and we must fo11ow
it.

North Dakota finally argues that, even if Congress intended
to apply Section 2409a f! to it, and even if valid when applied
in sui ts rela ting to other kinds of Land, the sec tian is
uncons ti tu tiona1 under the equal foo ting dac trine and the Tenth
Amendment insofar as it purports to bar claims to lands
cons ti tutiona lly ves ted in the S ta te. We are unabl ta agree.

The State probably is correct in stating that ongress cou1d
not, without making provision for payment of compensation, pass a
law depriving a S ta te of land vested:.n it by tne Cons ti tu tio...
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Su" h a law would not run afoul of the equal footing doctrine or
the len th Amendment, as asser ted by Nor th Dako ta, bu t i t would
cons ti tu te a taking of the S ta te s proper ty wi thou t j us t
compensation in violation of the Fif th Amendment. Section
2409a f!, however, does not purport to strip any State, or anyone
else for that mat,ter, of any property rights. The statute limits
the time in which a quie t ti tie sui t against the Uni ted 8 tates
can be filed; but, unlike an adverse possession provision,
Section 2409a f! does not purport to effectuate a transfer of
title. If a claimant has title to a disputed tract of land, he
re tains ti tie even if his sui t to quie t his ti tie is deemed time-
barred under Section 2409a f!. A dismissal pursuant to Section
2409a f! does not quiet ti tie to the property in the United
S ta tes. The ti tie dispu te remains unresolved. 'Ao thing prevents
the cjaimant from continuing to assert his title, in hope of
inducing the United States to file its own quiet title suit, in
which the matter would finally be put to rest on the merits.

Thus, we see no constitutional infirmity in Section
2409a f !. A cons ti tu tional claim can become time-barred just as
any other claim can.

Admi ttedly, hIor th Dakota comes before us with an appealing
case. Both lower courts held tha t the Little Missouri is

navigable and tha t the S ta te ob tained ti tie to the dispu ted land
at statehood. The federal defendants have not asked this Court

to review the correctness of these subs tantive holdings other
than to submi t tha t thes~ de termina tions are time-barred by the
QTA. We agree with this submission. Whatever the merits of the
title dispute may be, the federal defendants are correct: If
cnorth Dakota s suit is barred by Section 2409a f!, the courts
below had no jurisdiction to inquire into the merits.

In view of the foregoing, the judgment of the Court of
Appeals is reversed. 'Aor th Dakota s action may proceed, if a t
all, only under the QTA. If the State s suit was filed more
than twelve years af ter i ts ac tion accrued, the sui t is barred by
Section 2409a f!. Since the lower courts made no findings as to
the date on which Vorth Dakota s sui t accrued, the case must be
remanded for further proceedings consis tent with this opinion.

~ So ordered.

6, The 1985 Flor ida legisla ture crea ted a s tudy commi t tee to
review how the Marke table Record Ti tie Ac t has opera ted to divest
title to s ta te lands and to determine needed changes. I.i tiga tion
under MRTA is suspended for one year.
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C ~ PUBLIC RIGHTS IN NAVIGABLE WATERS

TH E DANI EL BALL

77 U.S. 557 �870!

Appeal from the Circuit Court for the Western Dis tri" t of
Michigan, the case being thus:

The act of July 7 th, 1838, provides, in its second section,
that i t shall not be lawful for the owner, master, or captain of
any vessel, propelled in whole or in part by steam, to transport
any merchandise or passengers upon "the bays, lakes, rivers, or
other navigable wa ters of the Uni. ted S ta tes," a f ter the I s t of
October of tha t year, wi.thou t having first obtained from the
proper officer a license under existing laws; tha t for every
violation of this enactment the owner or owners of the vessel

shall forfeit and pay to the United States the sum of five
hundred dollars; and tha t for this sum the vessel engaged shall
be liable, and may be seized and proceeded against summarily by
libel in the District Court of the United States.

The act of August 30th, 1852, which is amendatory of the
act of July 7th, 1838, provides for the inspection of vessels
propelled in whole or in part by steam and carrying passengers,
and the delivery to the collector of the district of a
certificate of such inspection, before a license, register, or
enrolment, under ei ther of the acts, can be granted, and declares
tha t if any vessel of this kind is naviga ted wi th passengers on
board, without complying with the terms of the act, the owners
and the vessel shall be subject to the penalties prescribed by
the second section of the a" t of 1838.

In March, 1868, the Daniel Ball, a vessel propelled by
s team, of one hundred and twenty- thre tons burden, was engaged
in naviga ting Grand River, in the S ta te of Michigan, be tween the
ci ties of "rand Rapids and Grand Haven, and in the trans por ta tion
of merchandise and passengers between those places, without
having been insp c ted or licensed under the laws of the Uni ted
8 ta tes; and to recover the penal ty, provided for want oF such
inspection and license, the Uni ted S tates f i led a libel in the
District Court for the Western District of Michigan.

The libel, as amended, described "rand River as a navigable
water of the Uni ted S tates; and, in addition to the mployment
stated above, alleged that in such employment the steamer
transported merchandise, shipped on board af her, les tined for
por ts and places in S ta t s o ther than the S ta te of Michigan, and
was thus engaged in commerce between the S tates.

The answer of the owners, who appeared in the cas, admi tted
substantially the employment of the steamer as alleged, but set
up as a defens that Grand River was not a navigable wat r of the
Uni ted S ta tes, and tha t the s teamer was engaged solely in
domestic trade and commerce, and was not engaged in trade or
commerce between two or more States, or in anv trade by reason of
which she was subject to the navigation laws of the United
S tates, or was required to be inspected and licensed.
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It was admitted, by stipulation of the par ties, that the
steamer was employed in the naviga tion of Grand River between the
cities of Grand Rapids and Grand Haven, and in the transportation
of merchandise and passengers be tween those places; tha t she was
not enrolled and licensed for the coasting trade; that some of
the goods tha t she shipped a t Grand Rapids and carried to Grand
Haven were destined and marked for places in other S tates than
Michigan, and tha t some of the goods which she shipped a t Grand
Haven came from o ther S ta tes and were des tined f or places wi thin
tha t S ta te.

It was also admitted that the steamer was so constructed as

to draw only two feet of wa ter, and was incapable of naviga ting
the waters of Lake Michigan; that she was a common carrier
between the cities named, but did not run in connection wi th or
in continuation of any line of s teamers or vessels on the lake,
or any line of railway in the S ta te, al though there were various
lines of steamers and other vessels running from places in other
S tates to Grand Haven carrying merchandise, and a line of railway
was running from Detroit which touched at both of the cities
named ~

* it rt

Mr. Justice FIELD, af ter s ta ting the case, delivered the
opinion of the court, as follows:

Two questions are presented in this case for our
de termina tion.

Firs t: Whether the steamer was at the time designa ted in
the libel engaged in transporting merchandise and passengers on a
navigable water of the Vni ted S tates within the meaning of the
acts of Congress; and,

Second; Whether those acts are applicable to a steamer
engaged as a common carrier be tween places in the same S ta te,
when a portion of the merchandise transported by her is destined
to places in other States, or comes from places without the
State, she not running in connection with or in continuation of
any line of steamers or other vessels, or any railway line
leading to or from ano ther S ta te.

Upon the first of these questions we entertain no doubt.
The doc trine of the common law as to the navigabili ty of wa ters
has no applica tion in this country. Here the ebb and flow of the
tide do not constitut the usual test, as in England, or any test
a t all of the navigabili ty of wa ters. There no wa ters are
navigable in fact, or at least to any considerable extent, which
are not subject to the tide, and from this circumstances tide
wa ter and navigable wa ter there signify subs tan tially the same
thing. But in this country the case is widelv different. Some
of our rivers are as navigable for many hundreds of miles above
as they are below the limits of tide water, and some of tnem are
navigable for grea t dis tances by large vessels, which are no t
even affected by the tide at any point during their entire
length. ~ different test must, therefore, be applied to
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determine the navigabill ty of our rivers, and that is found in
their navigable capacity. Those rivers must be regarded as
public navigable rivers in law which are navigable in fact. And
they are navigable in fact when they are used, or are susceptible
of being used, in their ordinary condition, as highways for
commerce, over which trade and travel are or may be conducted in
the cus tomary modes of trade and travel on wa ter. And they
constitute navigable waters of the United States within the
meaning of the ac ts of Congress, in con trad 1.s tine tion f rom the
navigable wa ters of the S ta tes, when they form in their ordinary
condi tion by themselves, or by uniting wi th other waters, a
continued highway over which comm rce is or may be carried on
with other S tates or foreign countries in the customary modes in
which such commerce is conducted by water.

If we apply this test to grand River, the conclusion follows
that it must be regarded as a navigable water of the United
S ta tes. From the conceded fac ts in the case the s tream is
capable of bearing a s teamer of one hundred and twenty- three tons
burden, laden wi th merchandise and passengers, as far as "rand
Rapids, a distance of forty miles from i ts mouth in Lake
Xichigan. And by i ts junc tion wi th the lake i. t forms a continued
highway for commerce, both with other States and wi th foreign
countries, and is thus brought under the direct control of
Congress in the exercise of its commercial power.

That power authorize@ all appropria te legislation for the
prot ction or advancement of either interstate or foreign
commerce, and for tha t purpose such Legisla tion as will insure
the conveni nt and safe navigation of all the navigable wa ters of
the Uni ted States, whether that legislati.on consists in requiring
the removal of obstructions to their use, in pr scribing the form
and size of the vessels employed upon them, or in subjec ting the
vessels to inspection and license, in order to insure their
proper construction and equipment. "The power to regulate
commerce," this court said in Gilman v. Philadelphia,
"comprehends th control for that purpose, and to the extent
necessary, of all navigable waters of the United S tates which are
accessible from a State other than those in which they Lie. For
this purpose they are the public proper ty of the na tion, and
subject to all the requisite legislation of Congr ss."

But it is contended that the steamer Daniel Ball was only
engaged in th internal commerce of the S ta te of '1ichigan, and
was not, therefore, required to be inspected or licensed, even if
it b conceded that Srand River is a navigable water of the
Jni ted S ta tes; and this brings us to the cons idera tion of the
second question presented.

There is undoubt dly an internal commerce which is subject
to the control of the States.

So far as ~ the Daniel Balll was emploved in transpor ting goods
des tined for other S ta tes, or goods brought from wi thou t the
limi ts of .'1ichigan and des tined to places wi thin tha t S tate, she
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was engaged in commerce between the States, and however limited
that commerce may have been, she was, so far as it went, subject
to the legisla tion of Congress.

-'c " -'c

BROWARD v. MiABRY

58 Pla. 398, 50 So.2d 826 �909!

",r - 'c A

Under the common law of England, the crown in its sovereign
capacity held the title to the beds of navigable or tide waters,
including the shore or the space be tween high and low wa ter
marks, in trust for the people of the realm, who had rights of
naviga tion, commerce, f i shing, ba thing, and o ther easemen ts
allowed by law in the waters. This rule of the common law was
applicable in the English colonies of America. Af ter the
Revolution resul ting in the independence of the American S ta tes,
title to the beds of all waters, navigable in fact, whether tide
or fresh, was held by the s ta tes in which they were loca ted, in
trust for all the people of the states respec tively. When the
Cons ti tu tion of the Uni ted S ta tes became op ra tive, the several
states continued to hold the title to the beds of all waters
within their respective borders that were navigable in fact
wi thou t reference to the tf.des of the sea, no t for purposes of
disposition to individual ownerships, but such title was held in
trust for all the people of the states respectively, for the uses
afforded by the waters as allowed by the express or implied
provisions of law, subject to the rights surrendered by the
states under the federal Constitution. The rights of the people
of the s ta tes in the navigable wa ters and the lands thereunder,
including the shore or space be tween ordinary high and low water
marks, rela te to naviga tion, commerce, f i shing, ba thing, and
other easements allowed by law.

NOTES

1. The term "navigable waters" has been used repeatedly in this
book to define the lands subject to ownership by the sovereign
and to def ine wa ter s which are subjec t to a public servi tude
the public rights of fishing, commerce, and navigation. The
Daniel Ball sets out two possible tests of navigability for
de termining ti tie to the beds of wa terways:

a! the ebb and flow of the tide test, and
b! the navigability in fact test.

I t has long been a matter of deba te wh ther The 13aniei Ball
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rejects or simply expands the ebb and flow test. See Clem nt v..
Wa tson, inf ra.

2. Common law or s ta te legisla tion may provide guidelines or
de termining wha t wa ters are navigabl in fac t in order to
determine title to the beds. In Odom v. Deltona, the Florida
Supreme Court expressly adopted the federal definition of
navigabili ty in fac t as the Florida ti tie rule.

The general confusion over navigabili ty is compounded by the
fact that the term has been given different meanings in different
contexts. Navigability may be defined differently in each of. the
following contexts:

a! the English, federal, and s ta te tes ts for ti tie to beds;

b! the admiral ty tes t;

c! the extent of the commerce power;

d! various definitions in federal and state legislation
and regulations.

This list is not comprehensive and does not set out all of the
con tex ts in which "navigabili ty" may b the basis f or regula tion
or the allocation of property or rights.

CLEMENT v, WATSON

63 Fla. 109, 58 So. 25 �912!

WHITFIELD, C. J. 4n action was brought by iaido P. Clement
to recover damages for an alleged assault upon him by Thomas E.
Watson in excluding him from fishing privileges in waters on
Lands owned by ilrs. ~~a tson tht are af fec ted by the ebb and f' ow
of the ocean tides, in Dade County, Fla. The court refused to
give ins true tions reques ted by the plain ti f f upon the theor~
that, in waters subject to the daily ebb and flow of the ocean
tides, the defendant could have no priva te or exclusive
ownership, and could hav no control to regulate fishing thereon.
4 verdict for the defendant was directed by the court and
judgment entered thereon, to which the plaintiff took writ o.
error. Under the statut s of this state the husband has the car
and management of the wife s property.

It is agreed that the title to the property was deriv d
indirec tly f rom the ~>ni ted S ta tes governmen t; tha t the ti tie
covers and includes a cove where the alleged assault was made;
tha t the cove is surrounded by the Wa tson proper ty, excep t the
mouth of the cove, which meets the waters of New River Sound,
that the mouth of the cov is about 30;; feet wide; that a sand
bar which runs across the mouth of the =ave is almost bare at 1.ow
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tide, bu t is covered a t high tide; tha t the wa ters in the cove
are subject to the ebb and flow of the tide. It also appears
tha t originally the wa ters in the cove were very shallow and no t
useful for the public purpose of naviga tion; tha t the cove is
small and narrows from its mouth to its terminus on the Watson

lands; tha t Wa tson s predecessor in ti tie dredged a channel 16
feet wide and a place for a yacht to lay in at low water in the
cove so as to make the wharf accessible by small craf t; that the
Watson residence is near the cove, and the family wharf extends
into the cove from the land.

While the navigable wa ters in the s ta te and the lands under
such waters, including the shore, or space between high and low
wa ter marks, are held by the s ta te for the purpose of naviga tion
and other public uses, subject to lawful governmental regulation,
yet this rule is applicable only to such wa ters as by reason of
their size, depth, and other conditions are in fact capable of
navigation for useful public purposes. Wa ters are not under our
law regarded as navigable merely because they are af fec ted by the
tides.

The shore of navigable waters which the sovereign holds for
public uses is the land that borders on navigable waters and lies
between ordinary high and ordinary low water mark. This does not
include lands tha t do not immedia tely border on the navigable
wa ters, and tha t are covered by wa ter not capable of naviga tion
for useful public purposes, such as mud flats, shallow inlets,
and lowlands covered more or less by water permanently or at
intervals, where the waters thereon are not in their ordinary
state useful for public navigation. Lands not covered by
navigable waters and not included in the shore space be tween
ordinary high and low water marks immediately bordering on
navigable wa tes ar the subjec ts of priva te ownership, a t leas t
when the public righ ts of naviga tion, e tc., are no t thereby
unlawfully impaired.

While in its original state the cove in which the alleged
assaul t was commi tted was, by reason of i ts size and the
shallowness of the wa ter therein, mani fes tly no t capable of
naviga tion for useful public purposes, and the cove is no t a par t
of the shore of the navigable waters in the sound adjacent to the
cove. This being so, the cove was a subjec t of pri va te ownership
which included fishing privileges therein. The fact that a part
of the cove was made navigable by artificial means af ter it
became private property did not take away the right of the owner
to control the fishing privileges therein subject to law.

It appears to be conceded that if the defendant had a right
to exclude the plaintiff from fishing privileges in the cove, the
alleged assault was not unlawful. In this view no reversible
error is made to appear, since the damages claimed are only for
the consequences of the alleged unlawful assault.

The judgment is affirmed.
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KAISER AETNA v. UNITED STATES

444 U.S. 164 �979!

>fr. Jus tice REHNQUIST delivered the opinion of the Court.

The Hawaii Kai Narina was developed by the dredging and
filling of Kuapa Pond, which was a shallow lagoon separated from
Haunalua Bay and the Pacific Ocean by a barrier beach. Although
under Hawaii law Kuapa Pond was pri.va te property, the Court of
Appeals for the Ninth Circuit held that when petitioners
converted the pond into a marina and thereby connected it to the
bay, it became subject to the "navigational servi tude" of the
Federal Government. Thus, the public acquired a right of access
to what was once petitioners private pond. We granted
certiorari because of the importance of the issue and a conflict
concerning the scope and nature of the servitude.

Kuapa Pond was apparently created in the late Pl. istocene
Period, near the end of the ice age, when the rising sea lev I
caused the shoreline to retreat, and partial erosion of the
headlands adjacent to the bay f ormed sediment tha t accrete.l to
form a barrier beach a t the mou th of the pond, crea ting a lagoon.
It covered 523 acres on the island of Oahu, Hawaii, and extended
approxima tely two mil s inland from ',faunalua Bay and the Pacific
Ocean. I'he pond was contiguous to the bay, which is a navigable
waterway of the Uni ted S ta tes, but was separa ted from i t by the
barrier beach.

Early Hawaiians used the lagoon as a fishpond and reinforced
the natural sandbar with stone walls. Prior to the annexation of

Hawaii, there were two openings from the pond to ifaunalua Bay.
The fishpond s managers placed removable sluic gates in the
stone walls across these openings. Water from the bay and ocean
en tered the pond through the ga tes during high tide, and during
low tide the current flow reversed toward the ocean. The

Hawaiians used the tidal action to raise and catch fish such as

mulle t.

Kuapa Pond, and other Hawaiian fishponds, have always been
considered to be priva te property by landowners and by the
Hawaiian government. Such ponds were once an integral part of
the Hawiian feudal system. And in 1848 they were allotted as
parts of large land units, known as "ahupuaas," by King
Kamehameha III during the "rest Vahele or royal land division.
Titles to the fishponds were recognized to the same extent and in
the same manner as rights in more orthodox fast land. Kuapa pond
was part of an ahupuaa that eventually vest d in Bernice ?auahi
Bishop and on her death formed a part of the trust corpus of
pe tf. tioner Bishop Es ta te, the present owner.

In 1961, Bishop Estate leased a 6,000-acre area, which
included Kuapa Pond, to petitioner Kaiser Aetna for subdivision
development. .he development is now known as "Hawaii Kai."
Kaiser Aetna dredged and filled parts of Kuapa Pond, erec ted

taining walls and built bridges within the development to
crea te the Hawaii Kai .'farina. Kaiser .: .tna increased the average
depth of the channel from two to six .e-t, I t also created
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accommoda tions for pleasure boa ts and elimina ted the sluice
ga tes.

then petitioner's noti.fied the Army Corps of Engineers of
their plans in 1961, the Corps advised them they were not
required to obtain permits for the development of and operations
in Kuapa Pond. Kaiser Aetna subsequently informed the Corps that
it planned to dredge an 8-foot-deep channel connecting Kuapa Pond
to i'faunalua Bay and the Pacific Ocean, and to increas the
clearance of a bridge of the Kalanianaole Highway � which had
been constructed during the early 1900 s along the barrier beach
separating Kuapa Pond from the bay and ocean -- to a maximum of
13.5 feet over the mean sea level. These improvements were made
in order to allow boats from the marina to enter. into and return

from the bay, as w 11 as to provide better waters. The Corps
acquiesced in the proposaLs, its chief of cons true tion comm nting
only tha t the "deepening of the channel may cause erosion of the
beach."

At the time of trial, a marina � s tyle communi ty of
approximately 22,000 persons surrounded Kuapa Pond . It included
approximately 1,500 marina waterfront Lot lessees. The
waterfront lot lessees, along with at least 86 nonmarina lot
lessees from Hawaii Kai and 56 boa t owners who are not residents
of Hawaii Kai, pay fees for maintenance of the pond and for
pa trol boa ts tha t remove floa tinp debris, enf orce boa ting
regulations, and maintain the privacy and securi ty of the pond.
Kaiser Aetna controls access to and use of the marina. It has
generally not pernitted commercial use, except or a smail
vessel, the 'larina queen, which could carry 25 passengers and was
used for about five years to promote sales of marina lots and for
a brief period bv marina shopping center merchants to a ttrac t
people to their shopping facilities.

In 1972, a dispute arose between petitioners and the Corps
concerning whether il! petitioners were required to obtain
authorization from the Corps, in accordance with Sec. 10 of the
Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. Sec. 403,
for future construction, excavation, or filling in the marina,
and �! petitioners were precluded from denying the public access
to the pond because, as a result of the improvements, it had
become a navigable water of the United States, The dispute
foreseeably ripened into a lawsui t by the Uni ted 8 ta tes
"overnment agains t petitioners in the Uni ted S ta tes Dis tric t
Court for the District of Hawaii. In examining the scop of
Congress regulatory authori ty und r the Commerce lause, tne
District Court held that the pond was "navigable water of the
Uni ted States" and thus subject to regulation by the Corps under
Section 10 of t' he Rivers and Harbors Appropriation Act. I t
further held, however, tha t the "overnment lacked the au thori ty
to open the now dredged pond to the public without payment of
compensation to the owner. In reaching this holding, the
Oistrict Cour t reasoned that although the pond was navigabl for
the purpose of delimiting Congress regulatory power, it was not
navigable for the purpose of defining the scope of the federal
"naviga tional servi tude" imposed by the Commerce Clause. Thus,
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the Dis tric t Court denied the Corps reques t for an injunction to
require petitioners to allow public access and to notify the
public of the fact of the pond s accessibility.

The Court of Appeals agreed with the District Court s
conclusion tha t the pond fell wi thin the scope of Congress
regulatory authority, but reversed the District Court s holding
tha t the naviga tional servi tude did not require petitioners to
grant the public access to the pond. The Court of Appeals
reasoned that the "federal regula tory au thori ty over navigable
waters... and the right of public use cannot consistently be
separated. It is the public right of navigational use that
renders regulatory control necessary in the public interest."
The question before us is whether the Court of Appeals erred in
holding that peti tioners improvements to Kuapa Pond caused its
original character to be so altered that it became subj c t to an
overriding federal navigational servitude, thus converting into a
public aquatic park that which petitioners had invested millions
of dollars in improving on the assumption that i,t was a privately
owned pond leased to Kaiser Aetna.

The Government contends that petitioners may not exclude
members of the public from the Hawaii Kai .'larina because "[ t]he
public enjoys a federally protected right of navigation over the
navigable waters of the United St'ates." i<hen petitioners dredged
and improved Kuapa Pond, the Government continues, the pond--
al though it may once have qualified as fast land -- became
navigable wa ter of the Uni ted S ta tes. The public thereby
acquired a right to use Kaupa Pond as a continuous highway for
navigation, and the Corps of Engineers may consequently obtain an
injunc tion to prevent peti tioners from a t temp ting to reserve the
waterway to themselves.

The position advanced by the "overnment, and adopted by the
Court of Appeals below, presumes that the concept of "navigable
wa ters of the Uni ted S ta tes" has a f ixed meaning tha t remains
unchanged in whatever context it is being applied.

It is tru that Kuapa Pond may fit within definitions of
"navigability" articulated in past decisions of this Court. But
it must be recognized tha t th concept of navigabili ty in these
decisions was used for purpos s other than to delimit the
boundaries of the navigational servitude: for example, to define
the scope of Congress regulatory authority under the Interstate
Commerce "Lause, to determine the extent of the authority of the
Corps of Engineers under the Rivers and Harbors Appropriation Act
of 1899, and to establish the Limits of the jurisdiction of
federal courts conferred by Art. III, Section 2, of the United
9 tates Consti tu tion over admiral ty and mari time cases. <I though
the Government is clearly correct in maintaining that the now
dredged Kuapa Pond falls within the definition of "navigable
waters" as this Court has used that term in delimi ting the
boundaries of Congress regula tory au thori ty under the Commerce

l22



Clause, this Court has never held that the navigational servitude
creates a blanket exception to the Takings Clause whenever
Congress exercises its Commerce Clause authority to promote
navigation. Thus, while Kuapa Pond may be subject to regulation
by the Corps of Engineers, ac ting under the au thor i ty delega t, d
it by Congress in the Rivers and Harbors Appropriation Act, it
does not follow that the pond is also subject to a public right
of access.

Reference to the navigability of a waterway adds little if
any thing to be bread th of Congress regula tory power over
inters ta te commerce. I t has long been settled that Congress has
extensive authority over this iVation s waters under the Commerce
Clause. Early in our his tory this cour t held tha t the power to
regulate commerce necessarily includes oower over navigation. As
s ta ted in Gilman v. Philadelphia, 3 Hall. 713, 724-725, 18 L. Ed,
96 �866!:

"Commerce includes naviga tion. The power to
regula te commerce comprehends the control for that
purpose, and to the extent necessary, of all the
navigable waters of the United S tates which are
accessible f rom a S ta te other than those in which they
lie. For this purpose they are the public proper ty of
the na tion, and subjec t to all the requi si te
legislation by Congress."

The pervasive nature of Congress regula tory authority over
na tional wa ters was more fully described in Uni ted S ta tes v.
Appalachian Power Co., supra, 311 U.S., at 426-427, 61 S. Ct., at
308:

"[I! t cannot properly be said tha t the
constitutional oower of the United States over its
waters is limited to control for navigation.... In
tru th the au thor i ty of the Uni ted S ta tes is the
regulation of commerce on its waters. Vavigability
is 'out a par t of this whole. Flood protection,
watershed development, recovery of the cost of
improvements through utilization of power are likewise
parts of commerce control.... [The] au thori.ty is as
broad as the needs of commerce.... The point is tha t
navigable waters are subject to national planning and
control in the broad regulation of commerce granted the
Federal Government."

Appalachian Power Co. indicates that congressional authority
over the waters of this Nation does not depend on a stream s
"navigability."
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En light of its expansive authority under the Commerce
Clause, there is no question but that Congress could assure the
public a free right of access to the Hawaii Kai 'tarina if i t so
chose. Whe ther a statute or regula tion that went so far amounted
to a "taking," however, is an entirely separa te ques tion. As was
recen tly pointed ou t in Penn Central Transpor ta tion Co. v. Vev
York City, 438 U,S. 104, 98 S.Ct.. 2646, 57 L.Kd. 2d 631 �978!,
this cour t has generally "been unable to develop any se t
formula for determining when justice and fairness require that
economic injuries caused by public action be compensated by the
government, rather than remain disproportionately concentrated on
a few persons." Id. at 124, 98 S,Ct., at 2659. Rather, it has
examined the "taking" question by engaging in essentially ad hoc,
factual inquiries tha t have identified several factors -- such as
the economic impact of the regulation, its interference with
reasonable inves tment backed expec ta tions, and the charac ter of
the governmental ac tion -- tha t have par ticular signif icance.
When the "taking" question has involve1 the exercise of the
public righ t of naviga tion over inters ta te wa ters tha t cons ti tu te
highways for commerce, however, this Cour t has held in many cases
that compensation may not be required as a result of the federal
naviga tional servi tude.

The navigational servitude is an expression of the notion
tha t the de termina tion whe ther a taking has occurred mus t take
into considera tion the important public interes t in the flow of
in ters ta te wa ters tha t in their na tural condi tion are in fac t
capable of suppor ting public naviga ti.on. Thus, in United S ta tes
v. Chandler-Dunbar Co., supra, 229 U.S., at 69, 33 S.Ct., at
674, this Cour t s ta ted tha t "the running wa ter in a grea t
navigable s tream is [incapable I of priva te ownership...." And,
in holding that a riparian landowner was not entitled to
compensa tion when the cons true tion of a pier cu t of f his access
to navigable water, this Court observed:

"The primary use of the wa ters and the lands
under them is for purposes of naviga tion, and the
erection of piers in them to improve navigation for the
public is entirely consistent with such use, and
infringes no right of the riparian owner. Whatever the
nature of the interest of a riparian owner in the
submerged lands in front of his upland bordering on a
public navigable wa ter, his title is not as full and
complete as his title to fast land which has no direct
con~ection with the navigation of such ~ster. It is a
qualified ti tie, a bare technical ti tie, not a t his
absolute disposal, as is his upland, but. to be held a t
all times subordinate to such use of the submerged
lands and of the waters flowing over them as may be
consistent with or demanded by the public right of
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navigation." Scranton v. Wheeler, 179 U. S. 141, 163,
21 S.Ct. 48, 57, 45 L.Ed. 126 �900!.

For over a century, a long line of cases decided by this
court involving Government condemna tion of "fast lands"
delinea ted the elements of compensable damages tha t the
Government was required to pay because the lands were riparian to
navigable streams. The Court was of ten deeply divided, and the
results frequently turned on what could tairly be described as
quite narrow distinctions. But this is not a case in which the
Government recognizes any obligation whatever to condemn "fast
lands" and pay just compensa tion under the Eminent Domain Clause
of the Fif th Amendment to the Uni ted S tates Cons ti tu tion. I t is
ins tead a case in which the owner of what was once a private
pond, separated from concededly navigable water by a barrier
beach and used for aquatic agriculture, has invested substantial
amounts of money in making improvements. The Government contends
that as a result of one of these improvements, the pond s
connection to the navigable water in a manner approved by the
Corps of Engineers, the owner has somehow lost one of the most
essential sticks in the bundle of rights that are commonly
characterized as property � the right to exclude others.

Because the factual situation in this case is so different
from typical ones involved in riparian condemnation cases, we see
little point in tracing the historical development of that
doctrine here. Indeed, since this Court s dicision in United
S tates v. Rands, 389 U. S. 121, 123, 88 S.C t. 265, 266, 19 L. Ed.
Zd 329 �967!, closely following its decisions in Uni ted S ta tes
v. Virginia Electric 6 Power Co., 365 U.S. 624, 628, 81 S.Ct.,
784, 788, 5 L.Ed. 2d 838 �961!, and Uni ted S ta tes v. Twin Ci ty
Power Co., 350 U.S. 222, 226, 76 S.Ct. 259, 261, 100 L.Ed. 240
�956!, the elements of compensation for which the Government
must pay when it condemns fast lands riparian to a navigable
s tream have remained largely se t tied. Dis tine tions be tween cases
such as these, on the one hand, and Uni ted S tates v. Kansas Life
Ins. Co., 339 U. S. 799, 808, 70 S. C t. 885, 890, 94 T . Ed. 1277
�950!, may seem fine, indeed, in the light of hindsight, but
perhaps for the very reason that it is hindsight which we now
exercise, the shif ting back and forth of the Court in this area
until the most recent decisions bears the sound of "Old, unhappy,
far-off things, and battles long ago."

There is no denying that the strict logic of the more recent
cases limiting the Government s liability to pay damages for
riparian access, if carried to its ultimate conclusion, might
completely swallow up any private claim for "just compensation"
under the Fif th Amendment even in a situation as different from
the riparian condemnation cases as this one. But, as Mr. Justice
Holmes observed in a very different context, the life of the law
has not been logic, it has been experience. The navigational
servitude, which exists by virtue of the Commerce Clause in
navigable streams, gives rise to an authority in the Government
to assure that such streams retain their capacity to serve as
continuous highways for the purpose of naviga tion in in ters ta te
commerce. Thus, when the Government acquires fast lands to
improve navigation, it is not required under the Eminent Domain
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Clause to compensate landowners for certain elements of damage
attributable to riparian location, such as the land s value as a
hydroelectric site, Twin City Power Co., supra, or a port site,
United S ta tes v. Rands, supra. But none of these cases ever
doubted that when the Government wished to acquire fast lands, it
was required by the Eminent Domain Clause of the Fif th Amendment
to condemn and pay fair value for tha t interest. The nature of
the navigational servitude when invoked by the Government in
condemnation cases is summarized as well as anywhere in United
S ta tes v. Willow River Col., 324 U. S. 499, 502, 65 S. C t. 761,
764, 89 L.Ed. 1101 �945!:

"It is clear, of course, that a head of water has
value and that the Company has an economic interest in
keeping the S t. Croix a t the lower level. Bu t no t all
economic interests are property rights; only those
economic advantages are rights which have the law
back of them, and only when they are so recognized may
courts compel others to forbear from interfering with
them or to compensa te for their invasion."

We think, however, tha t when the Government makes the naked
asser tion I t does here, that assertion collides wi th not merely
an economic advantage" but an "economic advantage" that has the
law back of i t to such an extent tha t cour ts may "comp I others
to forbear from interfering with [it] or to compensate for [its]
invasion." Uni ted S ta tes v. Willow River Co., supra, a t 502, 65
S.Ct., at 764.

Here, the Government s attempt to create a public right of
access to the improved pond goes so far beyond ordinary
regulation or improvement for navigation as to amount to a taking
under the logic of Pennsylvania Coal Co. v, '.fahon, 260 U. S. 393,
43 S.Ct. 158, 67 ~ .Ed. 322 �922! . Nore than one factor
contributes to this result. It is clear that prior to its
improvement, Kuapa Pond was incapable of being used as a
continuous highway for the purpose of navigation in interstate
commerce. Its maximum depth at high tide was a mer two feet, it
was separa ted fror~ the adjacent bay and ocean by a na tural
barrier beach, and i ts principal commercial value was limi t d to
fishing. It consequently is not the sort of "great navigable
stream" that this Court has previously recognized as being
"[incapable] of private ownership." And, as previously noted,
Kuapa Pond has always been considered to be priva te proper ty
under Ha~aiian law. Thus, the interest of petitioners in the
now dredged marina is strikingly similar to that of owners of
fast land adjacent to navigable water.

We have not the slightest doubt that the Government could
have refused to allow such dredging on the ground that it would
have impaired naviga tion in the bay, or could have conditioned
its approval of the dredging on petitioners agreem nt to comply
with various measures that it deemed appropriate for the
promotion of navigation. But what petitioners now have is a body
of water that was private property under Hawaiian Iaw, linked to
navigable water by a channel dredged by them with the consent of
the Government. While the consent of individual officials
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representing the gni ted S ta tes cannot "es top" the Uni ted S ta tes,
it can lead to the fruition of a number of expectancies embodied
in the concept of "property" � expec tancies tha t, if suf ficiently
important, the Government must condemn and pay for before it
takes over the management of the landowner s proper ty. In this
case, we hold that the "right to exclude," so universally held to
be a fundamental element of the property right, falls wi thin this
category of interests tha t the Government cannot take without
compensation. This Is not a case in which the Government is
exerci sing i ts regula tory power in a manner tha t will cause an
insubs tan tial devalua tion of pe ti tioners priva te property;
rather, the imposition of the navigational servitude in this
context will result in an actual physical invasion of the
priva tely owned marina.

* O'C

And even if the Government physically invades only an easement in
property, it must nonetheless pay just compensation. Thus, if
the Government wishes to make what was formerly Kuapa 'Pond into a
public aqua tic park af ter petitioners have proceeded as far as
they have here, i t may no t, wi thou t invoking i ts emi nen t domain
power and paying just compensation, require them to allow free
access to the dredged pond while petitioners agreement wi th
their customers calls for an annual $72 regular fee.

Accordingly the judgment of the Court of Appeals is
reversed.

Mr. Justice BLACKMUN, with whom Mr. Justice BRENNAN and Mr.
Justice MARSHALL join, dissenting.

The Cour t holds today that, absent compensa tion, the public
may be denied a right of access to "navigable wa ters of the
United Sta tes" that have been crea ted or enhanced by private
means. I find that conclusion neither supported in precedent nor
wise in judicial policy, and I dissent.

My disagreement wi th the Court lies in four areas. First, I
believe the Cour t errs by implici tly rejec ting the old and long-
es tablished "ebb and flow" tes t of navigabili ty as a source f or
the naviga tional servi tude the Government claims. Second, I
cannot accept the notion, which I believe to be without
foundation in precedent, that the federal "naviga tional
servi tude" does not ex tend to all "navigable wa ters of the Uni ted
S ta tes." Third, I reach a dif ferent balance of interes ts on the
ques tion whe ther the exercise of the servi tude in favor of public
access requires compensation to private interes ts where priva te
ef for ts are responsbile for crea ting "navigabili ty in fac t." And
finally, I differ on the bearing tha t s ta te property law has on
the questions before us today.
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NOTES

1, Many areas of Florida are mazes of canals. The rights of the
public in these canals depends on whe ther the canals are
navigable wa ters. See Vaughn v. Vermilion Corp., 444 U.S. 206
�979! in which the Supreme Cour t did not apply Kaiser-Aetna to
deny public access rights to a manmade canal system, but remanded
for a factual determination of whether the canals in question had
replaced or destroyed any preexis ting navigable wa terways.

2. For articles discussing the Kaiser � Aetna decision, see Note,
Determining the Parameters of the Vavigation Servitude Doctrine,
34 Vand. L. Rev. 461 �981!; No te, Wa ter and Wa tercourses
Public Use � The Effect of Property Law as a Limitation on
Federal Navigational Servitude, 9 Fla. St. U. L. Rev. 209 �981!;
Note, Public Right of Access to Privately Created Navigable
Waterways, 94 Harv. L. Rev. �980!.

3. The naviga tion servitude is a dominant servi tude and may
impair the rights of riparian owners. See, RIGHTS OF RIPARIAN
OWNERS, Section 5, infra.

Section 4. PUBLIC ACCESS TO BEACHES

GION v. CITY of SANTA CRUZ

DIFTZ v. KIVG

84 Cal.Rptr. 162, 465 P.2d 50 �970!

PER CURIAN.

We consider these two cases toge ther because both raise the
question of determining when an implied dedication of land has
been made.

Gion v. City of Santa Cruz concerns three parcels of land on
the southern or seaward side of West Cliff Drive, be tween Woodrow
and Columbia Streets in Santa Cruz. The three lots contain a
shoreline of approximately 480 feet and extend from the road into
the sea a distance varying from approxiamtely 70 feet to
approximately 160 feet. Two of the three lots are contiguous;
the third is separated from the f irs t two by approxima tely 50
feet. Each lot has some area adjoining and level with the road
�0 to 40 feet above the sea level! on which vehicles have parked
for the last 60 years. This parking area extends as far as 60
feet from the road on one parcel, but on all three parcels there
is a sharp cliff-like drop beyond the level area onto a shelf
area and then another drop into the sea. The land is subject to
continuous, severe erosion. Two roads previously buil.t by the
ci ty have been slowly eroded by the sea . To prevent future
erosion the ci ty has filled in small amounts of the land and
placed supporting riprap in weak areas. The city also put an
emergency alarm system on the land and 'n the early 1960 s paved
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the parking area. No other permanent stx'uctures have ever been
built on this land.

Since at least 1900 various members of the public have
parked vehicles on the level area, and proceeded toward the sea
to f ish, swim, picnic, and view the ocean. Such activi ties have
proceeded without any significant objection by the fee owners of
the property. M.P. Bettencourt, who acquired most of the
property in dispute in 1941 and sold it to Gion in 1958 and 1961,
testified that during his 20 years of ownership he had
occasionally pos ted signs tha t the proper ty was pri va tely owned.
He conceded, however, tha t the signs quickly blew away or were
tom down, tha t he never told anyone to leave the proper ty, and
that he always granted permission on the few occasions when
visitors requested permission to go on it. In 1957 he asked a
neighbor to refrain from dumping refuse on the land. The persons
who owned the land prior to Bettencourt paid even less attention
to it than did Bettencourt. Every witness who testified about
the use of the land before 1941 s ta ted tha t the public went upon
the land freely without any thought as to whether it was public
or privately owned. In fact, counsel for Gion offered to
stipulate at trial that since 1900 the public has fished on the

'property and that no one ever asked or told anyone to leave it.
The City of Santa Cruz has taken a growing interest in this

property over the years and has ac ted to facili ta te the public s
use of the land. In the early 1900 s f or ins tance, the San ta
Cruz school system sent alI. the grammar and high school s tudents
to this area to plant ice plant, to beautify the area and keep it
from eroding. In the 1920 s, the ci ty filled in holes and built
an embankment on the top level area to prevent cars from driving
into the sea. At that time, the ci ty also installed an emergency
alarm system that connected a switch near the cliff to an alarm
in the firehouse and police s ta tion. The ci ty replaced a washed
out guardxail and oiled the parking area in the 1950 s and in
1960-61 the city spent $500,000 to prevent erosion in the general
area. On the specific property now in dispute, the city filled
in collapsing tunnels and placed boulders in weak areas to
counter the eroding ac tion of the waves. In 1963, the ci ty paved
all of the level area on the property, and in recent years the
sanitation department has maintained trash recepticles [sic]
thereon and cleaned it af ter weekends of heavy use.

The superior court for the county of Santa Cruz concluded
that the Gions were the fee owners of the property in dispute but
that their fee title was "subject to an easement in defendant,
City of Santa Cruz, a Municipal corporation, for itself and on
behalf of the public, in, on, over and across said proper ty f or
public recrea tion purposes, and uses incidental thereto,
including, but not limited to, parking, fishing, picnicking,
general viewing, public protection and policing, and erosion
control, but not including the right of the City or the public to
build any permanent structures thereon."

+

In Die tz v. King, plaintiffs, as representatives of the
public, asked the court to enjoin defendants from interfering
with the public s use of Navarro Beach in Mendocino County and an
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unimproved dirt road, called the Navarro Beach Road, leading to
that beach. The beach is a small sandy peninsula ju tting into
the Pacific Ocean. It is surrounded by cliffs at the south and
eas t, and is bounded by the Navarro River and the Navarro Beach
Road   the only convenient access to the beach by land! on the
north. The Vavarro Beach Road branches from a county road that
parallels S tate Highway One. The road runs in a sou thwes terly
direction along the Navarro River for 1,500 feet and then turns
for the final 1,500 feet due south to the beach. The road first
crosses for a short distance land owned by the Carlyles, who
maintain a residence adjacent to the road, It then crosses land
owned by t'lae Crider and Jack M. Sparkman, proprietors of an
ancient structure called the Navarro" by- the-Sea Hotel, and, for
the final 2,200 feet, land now owned by defendants.

The public has used the beach and the road for at least 100
years. Five cottages were built on the high ground of the ocean
beach about 100 years ago. A small cemetery plot containing the
remains of shipwrecked sailors and na tives of the area existed
there. Elderly wi tnesses tes tif ied tha t persons traveled over
the road during the closing years of the last century. They came
in substantial numbers to camp, picnic, collect and cut drif twood
for fuel, and fish for abalone, crabs, and finned fish. Others
came to the beach to decora te the graves, which had wooden
crosses upon them. Indians, in groups of 50 to 75 came from as
far away as Ukiah during the summer months. They camped on the
beach for weeks at a time, drying kelp and catching and drying
abalone and other fish. In decreasing numbers they continued to
use the road and the beach until about 1950.

In more recent years the public use of Navarro Beach has
expanded. The trial court found on substantial evidence that
"For many years members of the public have used and enjoyed the
said beach for various kinds of recreational activities,
including picnicking, hiking, swimming, fishing, skin diving,
camping, driftwood collecting, firewood collecting, and related
ac tivi ties." At times as many as 100 persons have be n on he
beach. They have come in automobiles, trucks, camper s, and
trailers. The beach has been used for commercial fishing, and
during good weather a school for re tarded children has brought
i ts s tuden ts to the beach once every week or two.

Vone of the previous owners of the King property ever
objected to public use of Vi avarro Beach Road. The land was
originally owned by a succession of lumber and railroad
companies, which did not interfere with the public s free use of
the road and beach. The Southern Pacific f.and Company sold the
land in 19~2 to '1r and '.1rs. Oscar J. Haub who in turn sold it

[ to] the Kings in 1959. frs. Haub tes tified by deposition that
she and her husband encouraged the public to use the beach. "ice
intended," she said, 'that the public would go through and enjoy
tht beach without any charge and just for the fun of being out
there," and "[wje intended that the beach be free for anybodv to
go down there and have a good time." Only during world 'vlar II,
when the U.S. Coast Guard took over the beach as a base from
which to pa trol the coas t, was the public barred from the beach.

In 1960, a year af ter the Kings acquired the land, they
placed a large timber across the road .~ t the en trance to their
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land. Within two hours it was removed by persons wishing to use
the beach. Mr. King occasionally put up No Trespassing signs,
but they were always removed by the time he returned to the land,
and the public continued to use the beach until August 1966.
During that month, Mr. King had another large log placed across
the road at the entrance to this property. That barrier was,
however, also quickly removed. He then sent in a caterpillar
crew to permanently block the road. That opera tion was s topped
by the issuance of a temporary res training order.

The various owners of the Navarro-by-the-Sea proper ty have
at times placed an unlocked chain across the Navarro Beach Road
on that property. One witness said she saw a chain between 1911
and 1920. Another witness said the chain was put up to
discourage cows from straying and eating poisonous weeds. The
chain was occasionally hooked to an upright spike, but was never
locked in place and could be easily removed. Its purpose
apparently was to restrict cows, not people, from the beach. In
fact, the chain was almost always unhooked and lying on the
ground.

From about 1949 on, a proprietor of the Navarro-by-the-Sea
Hotel maintained a sign a t the pos ts saying, "Priva te Road�
Admission 50 cents � please pay at hotel." With moderate
success, the proprietor collected tolls for a relatively short
period of time. Some years later another proprietor resumed the
practice. Most persons ignored the sign, however, and went to
the beach without paying. The hotel operators never applied any
sanctions to those who declined to pay. In a recorded instrument
the present owners of the Navarro-by-the-Sea property
acknowledged that "for over one hundred years there has existed a
public easement and right of way" in the road as it crosses their
proper ty. The Carlyles and the previous owners of the f irs t.
stretch of the Navarro Beach Road never objected to its use over
their property and do not now object.

The Mendocino county superior court ruled in favor of
defendan ts, concluding tha t there had been no dedica tion of the
beach or the road and in particular that widespread public use
does not lead to an implied dedication.

In our most recent discussion of common-law dedication,
Union Transp. Co. v. Sacramento County �954! 42 Cal.2d 235, 240-
241, 267 P.2d 10, we noted that a common-law dedica tion of
property to the public can be proved either by showing
acquiescence of the owner in use of the land under circumstances
tka t nega te the idea tha t the use is under a license or by
establishing open and continous use by the public for the
prescriptive period. When dedication by acquiescence for a
period of less than five years is claimed, the owner s actual
consent to the dedication must be proved. The owner s in tent is
the crucial factor. When, on the other hand, a litigant seeks to
prove dedication by adverse use, the inquiry shi.f ts from the
intent and activi ties of the owner to those of the public. The
question then is whether the public has used the land "for a
period of more than five years with full knowledge of the owner,
without asking or receiving permission to do so and without
objection being made by any one." As other cases have stated,
the question is whether the public has engaged in "long-continued
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adverse use" of the land sufficient to raise the "conclusive and
undisputable presumption of knowledge and acquiescence, while at
the same time it negatives the idea of a mere license."

In both cases at issue here, the litigants representing the
public contend tha t the second test has been met. Although there
is evidence in both cases from which it might be inferred that
owners preceding the present fee owners acquiesced in the public
use of the land, that argument has not been pressed before this
court. We therefore turn to the issue of dedication by adverse
use.

Three problems of in terpre ta tion have concerned the lower
courts with respect to proof of dedication by adverse use: �!
When is a public use deemed to be adverse? �! Must a litigant
representing the public prove that the owner did not grant a
license to the public? �! Is there any dif ference be tween
dedica tion of shoreline proper ty and o ther proper ty?

In determining the adverse use necessary to raise a
conclusive presumption of dedication, analogies from the law of
adverse possession and easement by prescriptive rights can be
misleading. An adverse possessor or a person gaining a personal
easement by prescription is acting to gain a proper ty right in
himself and the test in those situations is whether the person
acted as if .he actually claimed a personal legal right in the
property. Such a personal claim of right need not be shown to
establish a dedication because it is a public right that is being
claimed. Wha t mus t be shown is tha t persons used the proper ty
believing the public had a right to such use. I'his public use
may not be "adverse" to the in teres ts of the owner in the sense
that the word is used in adverse possession cases. If a trial
court finds that the public has used land without objection or
interference for more than five years, it need not make a
separa te f inding of "adversi ty" to suppor t a decision of implied
dedi ca tion.

Litigants, therefore, seeking to show that land has been
dedicated to the public need only produce evidence that persons
have used the land as they would have used public land. If the
land involved is a beach or shoreline area, they should show that
the land was used as if it were a public recreation area. If a
road is involved, the li tigants must show that i t was used as if
it were a public road. Evidence tha t the users looked to a
governmental agency for maintenance of th land is significant. in
establishing an implied dedication to the public.

I,itigants se king to establish dedication to the public must
also show that various groups of persons have used the land. If
only a limited and definable number of persons have used the
Land, those persons may be able to claim a personal asement but
not dedication to the public. An owner may well tolerat use bv
some persons but object vigorously to use by others. If the fee
owner proves that use of the land fluctuated seasonally, on the
other hand, such a showing does not negate evidence of adverse
user. "[T]he thing of significance is tha t whoever wanted to use
  the Land[ did so - v - when they wished to do so without asking
permission and without protest from the land owners."  Seaway
Company v. Attorney General  Tex.Civ.App. 1964! 375 S.W.2d 923,
936.!
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The second problem that has concerned lower courts is
whether there is a presumption that use by the public is under a
license by the fee owner, a presumption that must be overcome by
the public with evidence to the contrary. Counsel for the fee
owners have argued that the following language from F. A. Rihn
Co. v. City of Santa Cruz �915! 170 Cal. 436, 448, 150 P.62, 68
is controlling:

* + where land is uninclosed and uncultivated,
the fact that the public has been in the habit of going
upon the land will ordinarily be attributed to a
license on the part of the owner, rather than to his
intent to dedicate. This is more particularly true
where the user by the public is not over a definite and
specified line, but extends over the entire surface of
the tract. It will not be presumed, from mere failure
to object, that the owner of such land so used intends
to create in the public a right which would practically
destroy his own right to use any part of the propertv.

We rejected that view, however, in 0 Banion v. Borba, supra,
32 Cal.2d 145, 195 P.2d 10. With regard to the question of
presumptions in establishing easements by prescription we said:
"There has been considerable confusion in the cases involving the
acquisition of easements by prescription, concerning the presence
or absence of a presump tion tha t the use is under a claim of
right adverse to the owner of the servient tenement, and of which
he has cons true tive no tice, upon the showing of an open,
continuous, notorious and peaceable use for the prescriptive
period. Some cases hold tha t from tha t showing a presump tion
arises that the use is under a claim of right adverse to the
owner. [ Ci ta tions.] I t has been in tima ted tha t the presump tion
does not arise when the easement is over unenclosed and
unimproved land. 0 ther cases hold that there must be specific
direct evidence of an adverse claim of right, and in its absence,
a presumption of permissive use is indulged. The preferable view
is to treat the case the same as any other, that is, the issue is
ordinarily one of fact, giving consideration to all the
circumstances and the inferences that may be drawn therefrom.
The use may be such tha t th trier of fact is justified in
inferring an adverse claim and user and imputing constructive
knowledge thereof to the owner ~ There seems to be no apparent
reason for discussing the matter from the s tandpoint of
presumptions." �2 Cal.2d at pp. 148-149, 195 P.2d a t pp. 12-
13.!

No reason appears for distinguishing proof of i~plied
dedica tion by invoking a presumption of per,missive use. The
ques tion whether public use of privately owned lands is under a
license of the owner is ordinarily one of fact. We will not
presume that owners of property today knowingly permit the
general public to use their lands and grant a license to the
public to do so. For a fee owner to negate a finding of intent
to dedica te based on unin terrup ted public use f or more than f ive
years, therefore, he must either affirmatively prove that he has
granted the public a license to use his proper ty or demons tra te
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that he has made a bona fide attempt to prevent public use.
Whether an owner s efforts to halt public use are adequate in a
par ticular case vill turn on the means the owner uses in rela tion
to the character of the property and the extent of public use.
Although "No Trespassing" signs may be sufficient when only an
occasional hike» traverses an isolated property, the same action
cannot reasonably be expected to halt a continuous influx of
beach users to an a ttrac tive seashore proper ty. If the fee owner
p rove s tha t he ha s ma de more than mi nima 1 a nd i ne f f ec tua I e f f or ts
to exclude the public, then the trier of fact must decide whether
the owner s activi ties have been adequa te. If the owner has no t
attempted to halt public use in any significant way, however, it
will be held as a matter of law that he intended to dedicate the
property or an easement therein to the public, and evidence that
the public used the property for the prescriptive period is
sufficient to establish dedication.

A final question that has concerned lower courts is whether
the rules governing shoreline property differ from those
governing other types of property, particularly roads. Most of
the case law involving dedica tion in this s ta te has concerned
roads and land bordering roads. This emphasis on roadways arises
from the ease with which one can define a road, the frequent need
for roadways through private property, and perhaps also the
rela tive frequency wi th which express dedica tions of roadways are
made. The rules governing implied dedica tion apply wi th equal
force, however, to land used by the public for purposes other
than as a roadway. In this s ta te, for ins tance, the public has
gained rlgh ts, through dedica tion, in park land.

I 4 

Even if we were reluctant to apply the rules of common-law
dedication to open recreational areas, we must observe the strong
policy expressed in the cons ti tu tion and s ta tu tes of this s ta te
of encouraging public use of shoreline recrea tional areas.

".c

There is also a clearly enunciated public policy in the
California Cons tu tu tion in favor of allowing the public access to
shoreline areas:

"No individual, partnership, or corporation,
claiming or possessing the frontage or tidal lands of a
harbor, bay, inle t, es tuary, or other navigable va ter
in this S ta te, shall be permi t ted to exclude the right
of way to such wa ter whenever i t is required for any
public purpose, nor to destroy or obstruct the free
naviga tion of such wa ter."  Ar t. XV, sec ti on 2. !

Recrea tional purposes are among th "public purposes"
mentioned by this constitutional provision.

This court has in the past been less receptive to arguments
of implied dedica tion when open beach lands were involved than i t
has when well-defined roadways are at issue. With the increased
urbanization of this s ta te, however, beach areas are now as well-
defined as roadways. This intensifica tion of land use combined
with the clear public policy in favor;,f encouraging and

134



expanding public access to and use of shoreline areas leads us to
the conclusion that the courts of this state must be as receptive
to a finding of implied dedication of shoreline areas as they are
to a finding of implied dedication of roadways.

We conclude tha t there was an implied dedica tion of proper ty
rights in both cases. In both cases the public used the land
"for a period of more than five years with full knowledge of the
owner, without asking or receiving permission to do so and
without objection being made by any one." In both cases the
public used the land in public ways, as if the land was owned by
a government, as if the land were a public park.

In Gion v. City of Santa Cruz, the public use of the land is
accen tua ted by the ac tive par ticipa tion of the c i ty in maintaining
the land and helping the public to enjoy it. The variety and
long duration of these activities indicate conclusively tha t the
public looked to the city for maintenance and care of the land
and tha t the ci ty came to view the land as public land.

No governmental agency took an active part in maintaining
the beach and road involved in Dietz v. King, but the public
none theless trea ted the land as land they were f ree to use as
they pleased. The evidence indicates tha t for over a hundred
years persons used the beach without regard to who owned it.
few persons may have believed that the proprie tors of the
Navarro-by-the-Sea Hotel owned or supervised the beach, but no
one paid any attention to any claim of the true owners. The
activities of the Navarro-by-the-Sea proprietors in occasionally
collecting tolls has no effect on the public s rights in the
property because the question is whether the public s use was
free from interference or objec tion by the fee owner or persons
acting under his direction and authority.

The rare occasions when the fee owners came onto the

property in question and casually granted permission to those
already there have, likewise, no effect on the adverse user of
the public. By giving permission to a few, an owner cannot
deprive the many, whose rights are claimed totally independent of
any permission asked or received of their interest in the land.
If a constantly changing group of persons use land in a public
way without knowing or caring whether the owner permits their
presence, it makes no difference that the owner has informed a
few persons that their use of the land is permissive only.

The present fee owners of the lands in question have of
course made it clear that they do not approve of the public use
of the property. Previous owners, however, by ignoring the wide-
spread public use of the land for more than five years have
impliedly dedicated the property to the public. Nothing can be
done by the present owners to take back that which was previously
given away. In each case the trial court found the elements
necessary to implied dedica tion were present � use by the public
for the prescriptive period without asking or receiving permission
from the fee owner. There is no evidence that the respective fee
owners attempted to prevent or halt this use. I t follows as a
ma tter of law tha t a dedica tion to the public took place. The
judgment in Gion is affirmed. The judgment in Dietz is reversed
with directions that judgment be entered in favor of plaintiffs.
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STATE EX REL. THORNTON v. HAY
462 P.2d 671  Or. 1969!

In addi tion to the sui generis na ture of the land i tself, a
multitude of complex and sometimes overlapping precedents in the
law confronted the trial court. Several early Oregon decisions
generally support the trial court s decision, i.e., that the
public can acquire easements in priva te land by long-continued
use tha t is inconsistent with the owner s exclusive possession
and enjoyment of his land. A ci ta tion of the cases could end the
discussion at this point. But because the early cases do not
agree on the legal theories by which the results are reached, and
because this is an important case affecting valuable rights ih
land, it is appropriate to review some of the law applicable to
this case.

One group of precedents relied upon in part by the state and
by the trial court can be called the "implied-dedica tion" cases.
The doctrine of implied dedica tion is well known to the law in
this state and elsewhere.

* 4'

Dedication however, whe ther express or implied, rests upon an
intent to dedicate. In the case at bar, it is unlikely that the
landowners thought they had anything to dedicate, until 1967,
when the notoriety of legislative debates about the public s
rights in the dry-sand area sent a number of ocean � front
landowners to the offices of their legal advisers.

A second group of cases relied upon by the state, but
rejected by the trial court, deals with the possibility of a
landowner s losing the exclusive possession and enjoyment of his
land through the developemnt of prescriptive easements in the
public.

In Oregon, as in most common-law jurisdictions, an easement
can be created in favor of one person in the land of another by
uninterrupted use and enjoyment of the land in a particular
manner for the statutory period, so long as the user is open,
adverse, under claim of righ t, bu t wi thou t au thori ty of law or
consent of the owner. In Oregon, the prescriptive period is ten
years. ORS 12.050. The public use of the dispu ted land in the
case a t bar is admi tted to be continuous for more than six ty
years. There is no suggestion in the record that anyone s
permission was sought or given; rather, the public used the land
under a claim of right. Therefore, if the public can acquire an
easement by prescription, the requirements Eor such an
acquisition have been met in connection with the specific tract
of land involved in this case.

The owners argue, however, that the general public, not
being subject to actions in trespass and ejectment, cannot
acquire righ ts by prescrip tion, because the s ta tu te of
limitations is irrelevant when an action does not lie.

While it may not be feasible for a landowner to sue the
general public, it is nonetheless possible by means of signs and
fences to prevent or minimize public invasions of priva te land
for recreational purposes. In Oregon, moreover, the courts and
the Legisla tive Assembly have both recognized that the public can

136



acquire prescriptive easements in private land, at least for
roads and highways.

Another statute codifies a policy favoring the acquisition
by prescription of public recreational easements in beach lands.
See ORS 390.6l0. While such a statute cannot create public
rights a t the expense of a priva te landowner the s ta tu te can, and
does, express legislative approval of the common-law doctrine of
prescription where the facts justify its application.
Consequently, we conclude tha t the law in Oregon, regardless of
the generalizations that may apply elsewhere, does not preclude
the creation of prescriptive easements in beach land for public
recrea tional use.

Because many elements of prescription are present in this
case, the state has relied upon the doctrine in support of the
decree below. We believe, however, that there is a better legal
basis for affirming the decree. The most cogent basis for the
decision in this case is the English doctrine of custom. Strictly
construed, prescription applies only to the specific tract of
land before the court, and doubtful prescription could fill the
cour ts f or years wi th tra c t-by- trac t li ti ga tion. An es tabl i shed
custom, on the other hand, can be proven with reference to a
larger region. Ocean-front lands from the northern to the
sou them border of the s ta te ough t to be trea ted uni f ormly.

The other reason which commends the doctrine of custom over

that of prescription as the principal basis for the decision in
this case is the unique nature of the lands in question. This
case deals solely with the dry-sand area along the Pacific shore,
and this land has been used by the public as public recreational
land according to an unbroken custom running back in time as long
as the land has been inhabited.

A custom is defined in 1 Bouv. Law Dict., Rawle s Third
Revision, p. 742 as "such a usage as by common consent and
uniform practice has become the law of the place, or of the
subject matter to which it relates."

In 1 Blackstone, Commentaries *75 � -78, Sir William
Blacks tone se t ou t the requisi tes of a par ticular cus tom.

Paraphrasing Blackstone, the first requirement of a cus tom,
to be recognized as law, is that it must be ancient. It must
have been used so long "tha t the memory of man runne th no t to the
contrary." Professor Cooley footnotes his edition of Blackstone
with the comment that "long and general" usage is sufficient. In
any event, the record in the case at bar satisfies the
requirement of antiquity. So long as there has been an
ins ti tu tionalized sys tern of land tenure in Oregon, the public has
freely exercised the right to use the dry-sand area up and down
the Oregon coast for the recreational purposes noted earlier in
this opinion.

The second requirement is that the right be exercised
without interruption. A customary right need not be exercised
continuously, but it must be exercised without an interruption
caused by anyone possessing a paramount right. In the case at
bar, there was evidence that the public s use and enjoyment of
the dry-sand area had never been interrupted by private
landowners.
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the dry-sand area had never been interrupted by private
landowners.

Blackstone s third requirement, tha t the customary use be
peaceable and free from dispute, is satisfied by the evidence
which rela ted to the second requirement.

The forth requirement, that of reasonableness, is satisfied
by the evidence tha t the public has always made use of the land
in a manner appropria te to the land and to the usages of the
communi ty. There is evidence in the record that when
inappropriate uses have been detected, municipal police officers
have intervened to preserve order.

The fif th requirement, certainty, is satisfied by the
visible boundaries of the dry-sand area and by the character of
the land, which limi ts the use thereof to recrea tional uses
connected with the foreshore.

The sixth requirement is that a custom must be obligatory;
that is, in the case at bar, not lef t to the option of each
landowner whether or not he will recognize the public s right to
go upon the dry-sand area for recreational purposes. The record
shows that the dry � sand area in question has been used, as of
right, uniformly with similarly situated lands elsewhere, and
that the public s use has never been questioned by an upland
owner so long as the public remained on the dry sand and
refrained from trespassing upon the lands above the vege tation
line.

Finally, a custom must not be repugnant, or inconsistent,
with other customs or with other law. The custom under
consideration violates no law, and is not repugnant.

Two arguments have been arrayed against the doctrine of
custom as a basis for decision in Oregon. The firs t argument is
tha t cus tom is unpreceden ted in this s ta te, and has only scant
adherence elsewhere in the Uni ted S ta tes. The second argument is
tha t because of the rela tive brevi ty of our poli tical his tory i t
is inappropriate to rely upon an English doctrine that requires
grea ter antiqui ty than a newly � settled land can mus ter. Vei ther
of these arguments is persuasive.

The custom of the people of Oregon to use the dry-sand area
of the beaches for public recreational purposes meets every one
of Blackstone s requisites. While it is not necessary to rely
upon precedent from other states, we are not the first state to
recognize custom as a source of law. See Perley et ux r v.
Langley, 7 V.H. 233 �834!.

On the score of the brevity of our political history, it is
true tha t the Anglo-American legal sys tern on this continent is
relatively new. I ts newness has made it possible for government
to provide for many of our ins ti tu tions by wri t ten law ra ther
than by cus tomary law. This truism does not, however, mili tate
agains t the validi ty of a cus tom when the cus tom does in fac t
exist. If antiquity were the sole test of validity of a custom,'
Oregonians could satisfy that requirement by recalling tha t the
European settlers were not the first people to use the dry-sand
area as public land.
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Finally, in support of custom, the record shows that the
custom of the inhabitants of Oregon and of visitors in the state
to use the dry sand as a public recreation area is so notorious
that notice of the custom on the part of persons buying land
along the shore must be presumed. In the case at bar, the
landowners conceded their actual knowledge of the public s long-
standing use of the dry � sand area, and argued that the elements
of consent present in the relationship between the landowners and
the public precluded the application of the law of prescription.
As noted, we are not resting this decision on prescription, and
we leave open the effect upon prescription of the type of consent
that may have been present in this case. Such elements of
consent are, however, wholly cons is ten t wi th the recogni tion of
public rights derived from custom.

Because so much of our law is the product of legislation, we
sometimes lose sight of the importance of custom as a source of
law in our society. It seems particularly appropriate in the
case at bar to look to an ancient and accepted custom in this
state as the source of a rule of law. The rule in this case,
based upon custom, is salutary in confirming a public right, and
at the same time it takes from no man anything which he has had a
legi tima te reason to regard as exclusively his.

For the foregoing reasons, the decree of the trial court i.s
affirmed.

CITY OF DAYTONA BEACH v. TONA-RARA, INC.
271 So.2d 765  Fla. 1st DCA 1972!

WIGGINTON, Judge.

The primary issue delinea ted by the pleadings calls for a
judicial declaration as to the ownership of a parcel of land
forming a part of the Atlantic Ocean beach and consisting of the
sof t sand area lying easterly of the established bulkhead line
paralleling the beach on the west and the mean high water mark of
the ocean which forms the border of the sof t sand area on the

east. The parcel in question is approximately 150 feet deep east
and west and is adjacent to and southerly of an existing pier
extending into the ocean. The sof t sand area of the beach does
not support vegetation and, although not normally covered by
tidal ac tion of the ocean, is occasionally covered by the sea
during hurricanes, northeastern winds torms and extreme high
tides.

As the purported record ti tie owner of the parcel of land in
question, appellants Nclillan and Wright, Inc., applied to the
City of Daytona Beach for a building permit authorizing it to
cons true t an observa tion tower to be opera ted in connec tion wi th
and as a part of its pier recreational facilities. The location
of the tower is immediately south of and adjacent to the existing
pier and within the sof t sand area of the beach. Af ter much
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del i be ra tion and an ex tensive inves tiga tion of the legal aspec ts
of the application, a resolution was adopted by the City
approving the application and authorizing the issuance of the
reques ted permi t.

Ob jec tion to the cons true ti.on of the observa tion tower and a
challenge to the City s right to grant a building permi t for such
construction were promptly registered by appellees as citizens
and taxpayers of the communi ty.

*

A fair and objective consideration of all the evidence
before the trial court establishes the following undisputed
facts. For more than twenty years prior to the institutIon of
this action the general public visiting the ocean beach area had
actually, conti,nuously, and uninterruptedly used and enjoyed the
soft sand area of the beach involved in this proceeding as a
thoroughfare, for sunba thing, picnicking, frolicking, running of
dune buggies, parking, and generally as a recrea tion area and
playground. The public s use of the area in question for the
purposes hereinabove stated was open, notorious, visible, and
adverse under an apparent claim of right and wi thout material
challenge or interference by anyone purporting to be the owner of
the land. The Ci ty of Oay tona Beach has cons tan tly policed the
area for the purpose of keeping it clear of trash and rubbish and
for preserving order among the users of the beach; has controlled
automobile traffic using the hard sand area of the beach and
enforced a prohibition against parking by vehicles on the area in
question; and has otherwise exercised the police power of the
City over the area for the convenience, comfort, and general
welfare of all persons using and enjoying the beach area.

Appellants, purporting to be the record title owners of the
parcel of land in dispute, testified that the public s use of the
sof t sand area owned by them was not inconsistent with nor did it
adversely affect their use of the parcel in the operation of
their pier so th y had no reason to prohibit or interfere wi th
the public s use of the area during the preceding years. They
testified also that in washing down the pier or replacing piling
form time to time they did exercise the authority of requiring
people in the area to move back a safe dis tance so as not to
interfere with this work.

-'c

I t is our view tha t the sporadic exercise of authority and
dominion by the owners over the parcel in ques tion was no t
sufficient to preserve their rights as against the prescriptive
rights which accrued to the benefit of the public by its use of
the beach area.

Appellants further contend that the trial cour t applied to
the facts found by it in this case incorrect principles of law
when i t concluded tha t there had accrued to the public a
prescriptive right to the soft sand area of the beach involved in
this case. Mith this contention we are unable to agree. In the
cases of City of i'liami Beach v..'liami Beach Improvement Co. and
City of ".liami Beach v. Undercliff Realty & Investment Co., the
Supreme Court of Florida recognized tea t under proper factual
circumstances the public may acquire - prescriptive right in
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beach or oceanfront land as against the rights of the record
ti tie holder.

In setting forth the elements necessary to be proved in
order to establish a prescriptive right in land, the Supreme
Court in Downing v. Bird said:

"In either prescription or adverse possession, the
right is acquired only by actual, continuous,
uninterrupted use by the claimant of the lands of
another, for a prescribed period. In addi tion the use
must be adverse under claim of right and must either be
with the knowledge of the owner or so open, notorious,
and visible that knowledge of the use by and adverse
claim of the claimant is imputed to the owner. In both
rights the use or possession must be inconsistent with
the owner s use and enjoyment of his lands and must not
be a permissive use, for the use must be such that the
owner has a right to a legal action to stop it, such as
an ac tion f or trespass or e jec tmen t.

"While there are slight differences i.n the
essentials of the two ac tions, they are not great. In
acquiring title by adverse possession, there must of
course be possession . In acquiring a prescriptive
right this element is use of the privilege, without
actual possession. Further, to acquire title the
possession must be exclusive, while with a prescriptive
right the use may be in common with the owner, or the
public."

Based upon the foregoing authori ties, we conclude that the
trial court applied correct principles of law to the facts found
by i t in holding tha t the public has acquired a prescriptive
right to the continued use and enjoyment of the sof t sand area
constituting the parcel of land involved in this case and that
appellant City of Daytona Beach was without lawful authori,ty to
grant to appellant, NcNillan and Wright, Inc., as owners of the
land, a building permi t to cons true t the observa ti.on tower which
forms the basis of this dispute.

ON PETITION FOR REHE4RING

SPECTOR, Chief Judge

Whi.le the fac tual circums tances of this case require
adherence to our initial decision, we deem it necessary to
clarify our opinion lest it be construed as lending the approval
of this cour t to all of the theories argued by appellees in their
brief in support of the trial court s judgment.

In i.ts brief, the appellee Board of Trustees of In ternal
Improvement Trust Fund advanced the following argument in support
of the judgment reviewed herein:
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"There has been a growing concern recently in
coastline areas to secure public access to beaches and
o ther coas tal areas. The public s righ ts for the use
and enjoyment of land are expanding, partly due to
growing judicial recognition of the need to preserve
beaches for public recrea tion. This is evidenced by
recent decisions by the California and Oregon Supreme
Cour ts.

"The public possesses property rights in nearly
all the coas tal tidelands through ei ther s ta te
ownership or public rights to use privately owned
coas ta1 proper ty. There exis t three me thods by which
the public has been permitted to acquire and/or
maintain legal right of access to beaches and other
recreational areas, none of which require any adverse
use by members of the public in the s tric t sense of the
term.

We now expressly reject the contention embodied in the
foregoing excerpts from the appellees brief, Were we to accept
such notions, it would amount to expropriation of private
property without compensation by sheer judicial fiat. Our
initial decisi,on herein was and is in no way influenced by the
appellees notions that the need to preserve beaches for public
recreation in any way authorizes the taking of such beaches from
their lawful owners.

One of the cases relied on by appellees, S ta te ex rel.
Thornton v. Hay, 254 Or. 584, 462 P.2d 671 �969!, indicates that
in 1967 the Oregon S ta te Assembly, in response to "public debate
and political ac tivi ty," enacted legislation by which it was
sought to establish as the public policy of that state the very
concepts urged by the appellees in the quoted excerpt from their
brief. The Oregon legisla tion reads as follows:

"ORS 390 .610 �! The Legislative Assembly hereby
declares it is the public policy of the %tate of Oregon
to forever preserve and maintain the sovereignty of the
state heretofore existing over the seashore and ocean
beaches of the state from the Columbia River on the
North to the Oregon � California line on the South so
that the public may have the free and uninterrupted use
thereof.

"�! The Legislative Assembly recognizes tha t over
the years the public has made frequent and
uninterrupted use of lands abutting, adjacent and
contiguous to the public highways and state recreation
areas and recognizes, further, that where such use has
been sufficient to create easements in the public
through dedication, prescription, grant or otherwise,
that it is in the public interest to protect and
preserve such public easements as a permanent part of
Oregon s recreational resources.

"�! Accordingly, the Legisla tive Assembly hereby
declares that all public rights a:.' easements in those
lands described in subsection �! 'f this section are
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confirmed and declared vested exclusively in the State
of Oregon and shall be held and administered in the
same manner as those lands described in ORS 390.720."

Even though the above statute had been enacted by the
legislature, the Oregon Attorney "eneral conceded, with court s
approval, that "such legislation cannot divest a person of his
rights in land, Hughes v. Washington, 389 U.S. 290, 88 S.Ct. 438,
19 L.Ed.2d 530 �967!, and that the defendants record title,
which includes the dry-sand area, extends seaward to the ordinary
or mean high-tide line." S tate ex rel. Thornton v. Hay, supra,
462 P.2d at p. 675.

We deem it important to emphasize that our decision is not
the product of any new legal principle. The concept of
prescriptive easements is one long recognized by the courts of
this and other jurisdicti.ons. In Zetrouer v. Ze trouer, 89 Fla.
253, 103 So. 625, 626, the late Nr. Justice Terrell, speaking for
the cour t, said:

"Where the common law obtains, 20 years
continuous and uninterrupted use has always created a
prescriptive right as well in the public as private
individuals. Such a right once obtained is valid and
may be enjoyed to the same extent as if a grant
existed, it being the legal intendment that its use was
originally founded upon such a right.

"Prescription is a mode of acquiring title to
property by immemorial or long-continued enjoyment. It
refers to personal usage restric ted to the claimant and
his ancestors or grantors. The original theory was
tha t the right claimed must have been enjoyed beyond
the period of the memory of man, which for a long time
in England went back to the time of Richard I. To
avoid the necessity of proving such long dura tion a
custom arose of alLowing a presumption of a grant on
proof of usage for a long term of years, which is now
regula ted by s ta tu te in mos t s ta te s. "

Thus, it is by virtue of this ancient doctrine that the
public s right to a prescriptive easement has arisen in the beach
area involved. The nature and extent of use by the public cannot
be denied. I t has been used by a multitude of people for many,
many years. It has been regularly patrolled by police in Daytona
Beach. The city has installed garbage and trash barrels along
the beach. The record even shows that the city has installed
showers for use of the bathing public on the easterLy side of the
seawall. The extensive use of the beach by such huge numbers of
bathers clearly supports the trial court s finding that a
prescriptive easement exists here.

Not all use of beaches or shorelines gives rise to a
prescriptive easement. Neither occasional use by a large number
of ba thers nor frequent or even constant use by a smaller number
of bathers gives rise to a prescriptive right in the public to
use privately owned beaches.
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There are many beaches along our entire shoreline that are
resorted to by local residents and visitors alike without giving
rise to prescriptive easements. I t is only when the use during
the prescribed period is so multitudinous that the facilities of
local governmental agencies must be put into play to regulate
traffic, keep the peace and invoke sani tary measures that I t can
be said that the public has acquired a prescriptive right to use
priva tely owned beaches. These elements and circumstances were
found to exist in the case at bar by the trial court.

We share appellees concern with the problem posed by the
development of our privately owned shorelines. tAone theless they
are privately owned. Confiscation is not permitted under the
state or federal constitutions, Hughes v. Washington., supra.

As clarified above, we adhere to our initial opinion.

Naloney, Fernandez, Parrish & Reinders, Public Beach Access: A
Guaranteed Place to Spread Your Towel, 29 U. Fla. I,. Rev. 853 �977!.

S ta te Kf for ts

The leading state legislation on beach access has come from
Texas and Oregon. The Oregon s ta tute, under which Thornton was
decided, declares that the entire Oregon coastline, except those
portions disposed of by the state before July 5, 1947, belongs to
the state to be administered as a state recreation area.
Furthermore, where public use of beach areas "has been legally
sufficient to create rights or easements in the public through
dedication, prescription, grant or otherwise,...it is in the
public interest to protect and preserve such public rights or
easements as a permanent part of Oregon s recreational resources.
This does not mean that private individuals can be divested of
their rights in land which, under the Borax decision, may extend
to the mean high tide line. It does, however, in doubtful cases
provide Oregon courts with a strong legislative sta tement
supporting preference of public over private rights in beach
areas.

The Texas legisla ture has enac ted even stronger s ta tu tes.
The public access provision, however, is limited to areas to
which the public has already acquired a right of use or easement
through one of the common law theories. A major improvement over
Oregon s s ta tu te is tha t:

In any action brought or defended under this Act ... a
showing that the area in question is embraced within
the area from mean low tide to the line of vege ta tion
shall be prima facie evidence that:

�! the title of the littoral owner does not include
the right to prevent the public,';om using the area for
ingress and egress to the sea;
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�! there has been imposed upon the area subjec t to
proof of easement a prescriptive right or easement in
favor of the public for ingress and egress to the sea.

There are criminal penalties and fines for the display of any
communication at any public beach which states that the public
does not have the right of access to such public beach.

Except for Oregon and Texas, state legislation has largely
been piecemeal. Florida s beach access legislation affords a
good example. A statement of the public s interest in beach
areas is noticeably absent from the Florida Beach and Shore
Preservation Act. The legislation does provide for purchase by
the state of public access easements. Also, under the Outdoor
Recreation and Conservation Act of 1963, the Division of
Recrea tion and Parks of Florida s Depar tment of Na tural Resources
may exercise the power of eminent domain to acquire any and all
rights which may be necessary for the use and enjoyment of public
wa terways. The Depar tment is also au thorized to assis t local
governments financially in the acquisition of local beach
properties, and is urged by the legislature to give priority to
applications relating to the acquisition of public beaches in
urban areas.

NOTES

1. The California Supreme Court s decisions in Gion v. Santa
Cruz and Dietz v. King left landowners in a precarious situation.
If a landowner allowed public use of beach property, he or she
could be deemed to have "acquiesced" to public dedication of the
property; if the owner objected and the public used the property
anyway, the public might gain the same rights through adverse
use. The result was tha t many owners closed and imposed security
precautions on beaches tha t formerly had been accessible to the
public. To some extent, these decisions frustrated the
announced state policy to encourage public use of beaches.

2. The public s right to use the wet sand area of the beach
is meaninglesss if there is no access. In Borough of
Neptune City v. Borough of Avon-by- the-Sea, 294 A.2d 47  N.J.
1972!, the New Jersey Supreme Court held that the public trust
doctrine dictates that municipally owned beaches must be open to
all members of the public on equal terms. More recently, the New
Jersey Supreme Court in Matthews v. ~Ba Head Imp. Ass n, 471 A.2d
355  N.J. 1984! addressed the question of whether the public
trust doctrine required that "ancillary to the public s right to
enjoy the tidal lands, the public has a right to gain access
through and to use the dry sand area not owned by a municipality
but by a quasi-public body." The Bay Head case involved public
access to a beach owned by a nonprofi t corporation which limited
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access to members of its association. The membership was Limited
to residents of Bay Head. The court stated:

Exercise of the public s right to swim and bathe
below the mean high water mark may depend upon a right
to pass across the upland beach. Without some means of
access the public right to use the foreshore would be
meaningless. To say tha t the public trus t doc trine
entitles the public to swim in the ocean and to use the
foreshore in connection therewith without assuring the
public of a feasible access route would seriously
impinge on, if not effectively eliminate, the rights of
the public trust doctrine. This does not mean the
public has an unrestricted right to cross at will over
any and all property bordering on the common property.
The public interest is satisfied so long as there is
reasonable access to the sea.

n

The bather s right in the upland sands is not
limited to passage. Reasonable enjoyment of the
foreshore and the sea cannot be realized unless some
enjoyment of the dry sand area is also allowed. The
complete pleasure of swimming must be accompanied by
intermi ttent periods of rest and relaxa tion beyond the
water s edge. The unavailability of the physical situs
for such rest and relaxa tion would seriously curtail
and in many si tua tions elimina te the righ t to the
recreational use of the ocean.

We see no reason why rights under the public trust
doctrine to use of dry sand area should be limited to
municipally-owned proper ty. I t is true tha t the
private owner s interes t in the upland dry sand area is
no t iden tical to tha t of a municipa1 i ty. None theless,
where use of dry sand is essential or reasonably
necessary for enjoyment of the ocean, the doctrine
warrants the public s use of the upland dry sand area
subject to an accommodation of the interests of the
owner.

Today, recognizing the increasing demand for our
S ta te s beaches and the dynamic na ture of the public
trust doctrine, we find that the public must be given
both access to and use of priva tely-owned dry sand as
reasonably necessary. While the public s rights in
private beaches are not co-extensive with the rights
enjoyed in municipal beaches, private landowners may
not in all circums tances prevent the public f rom
exercising its rights under the public trust doctrine.
The public must be afforded reasonable access to the
foreshore as well as a suitable area for recreation on
the dry sand.

* I J
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3. In sharp contrast to New Jersey, there is little doubt that
in many jurisdic tions asser tions by a s ta te agency tha t the
public trust doctrine necessitates public access to and use of
the dry sand area would be considered a taking of private
property without compensation. In many states, the only way to
assure public access to tidelands is by public acquisition of
beaches or access ways. The following excerpt explains methods
for public acquisition of beaches or public rights of way;

Swim, Beach Access: Getting Nore for Less, Fla. B. Envtl.
L. Sec. Rep. ~2 19S2!

There are two general approaches for obtaining beach access:
1! legislation, and 2! acquisition.

* 4' *

Acquisition S trategies

Purchase

Purchase of property in fee simple is the most direct means
of acquiring public access to beachfront areas. Unless a
governmental agency has eminent domain authority, such
acquisitions are essentially 1imi ted to property available on the
market. Governmenta1. competition is likely to inflate market
prices. Thus purchase of fee simple may be an expensive way to
acquire access. Still, given availability, purchase of narrow
accessways and beachfront strips, combined with acquisition of
nearby land for parking would probably be a feasible tool. Fee
simple could also be acquired by purchase of tax delinquent
property and expiration of the owner s right of redemption.

Purchase of an easement could provide public access without
eliminating the taxable status of the property, or markedly
decreasing local government tax revenues. An easement is a right
to use another s property in a specific manner. Title to the
property remains in the grantor. Easements are categorized as
af firma tive or nega tive. An af f irma tive easement grants i ts
holder the right to use land. Affirmative easements are mos t
appropriate as walkways across private property to the wetsand
area or to expand the public s right of use to areas landward of
the wetsand area. A negative easement precludes some use of
land, as does a conservation or scenic easement. Negative
asements do pro tee t coas tal areas from development, bu t may

restrict rather than increase public access to beaches unless
their terms specifically provide for public use.

Easement acquisition could supply access at a fairly
insubs tantial cost. For example, the s tate could acquire routes
already in use as an accessways such as routes reserved for use
for subdivision residents. There is also the potential to
acquire easements along highway rights-of-way and utility
easements. However, in the absence of eminent domain authority,
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there is no requirement for a landowner to sell an access
easement. In such a case easements, if available, are likely to
be expensive.

The acquisition of leaseholds is another "less-than-fee"
technique. Under a leasehold agreement, the landowner grants the
lessee a right to use the land in a specific manner for a limited
time period. Generally the landowner is responsible for paying
property taxes on leased land. However, since land leased to a
government agency may be entitled to tax exemption, a leasehold
interest may be acquired at minimal expense to state government.
A lease of public access rights, combined wi th an option to
purchase can be a cos t effective means to buy time pending a
decision to purchase or financial capacity to purchase a
particular coastal property interest. Leases can also be used to
demonstrate to a landowner that public travel across his land
would not be harmful and thus encourage the sale of an easement.

Dona tions

Land can be worth more as a tax deduction than a potential
site for future development. Aside from avoidance of property or
estate taxes and broker s fees, land donations or bargain sales
to tax-exemp t public or priva te organiza tions, resul t in tax
benefits for the landowner in the form of a charitable deduction
and 'reduced capi.tal gains.

Another means to use these tax benefits and acquire access
at less cost is by bargain sale. A bargain sale is the sale of
property for less than fair market value. A bargain sale to a
qualif ied public or priva te agency is trea ted as a dona tion to
the degree that market value exceeds cash received, The seller
receives some cash, plus a donation deduction for the difference
between fair market. value and the actual sale price. The amount
of gain is determined by alloca ting the basis of the proper ty
sold be tween the por tion sold and the por tion dona ted. Thi s
allocation is made in the same ratio as the bargain sale price is
to the fair market value. The amount of taxable gain is the
difference between the bargain sal price and the adjusted basis
thus alloca ted to the por tion of the proper ty sold. A bargain
sale is often an attractive alternative.

I

Favorable tax trea tmen t also encourages dona tions by
bequest. Land willed to a qualified organization or governmental
agency is not sub]ec t to es ta te or inheri tance taxes. The fair
market value of such a bequest is deductible, without limitation,
f rom the deceased s gross es ta te when de termining the taxable
estate. The value of the gif t is, however, included in the gross
estate where it will increase the amount of mari tal deduction
available. Bequest donations effective at death allow the
landowner continued lifetime use of the land. The beques t
donation of an access easement or fee simple access corridor
could reduce the estate taxes enabling ,";"irs to both afford to
pay the estate taxes and keep the property.
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Role of Non-Profit Land Trusts

In order to purchase land, government agencies must follow a
virtual web of procedures. These procedures are designed to
protect the landowner and the public and to establish priorities
among the multitude of potential acquisitions which compete for
scarce public funding. Prospective sellers or donors may be
discouraged by conservative appraisals, publicity,
intergovernmental conflicts or the tax consequences of lump sum
payments which often accompany government acquisitions' Agencies
may even be reluctant to accept donation of land until the public
budget can afford recreational development and management.
Between the time land can be identified as a priority and
acquired, it may be developed adversely or purchased by those
with intent to develop it. Also any land s price  but especially
coas tal land s price! is likely to escala te due to infla tion,
land booms, or government interest.

Non � profit groups such as the Trust for Public Land or the
Nature Conservancy have proved to be an effective, flexible
instrument for securing needed lands that might otherwise be lost
awaiting government action. Because of their non-profit status,
these organizations are often able to acquire property by
dona tion or bargain sale and then resell the land to government
agencies for substantially less than fair market value. As
private entities, land trusts can move far more quickly and
confidentially than a public agency. This ability may make all
the difference to a landowner seeking a donation deduction in a
year of particularly high income. Such groups are also able to
purchase property by installment sale thus enabling the seller to
take advantage of lower bracket tax rates. Government agencies
should make cooperation with these non � profit trusts an integral
part of acquisition programs. In addition, such organizations
could be deemed eligible for access acquisition grants.

Perfection of Title

In addition to purchase or donation, access to beaches may
also be assured by perfec ting title to public accessways which
has been acquired by prescription, dedication, or custom, Courts
of Florida and other coastal sta tes have recognized the unique
quality of beach property and have protected the public s access
rights through the use of these common law doc trines.

J A *

Adminis tra tive Acceptance of Dedica ted Proper ty

Because of Florida s hi s tory of land specula tion, many
coastal areas have been platted under local subdivision
regulations. Often a property owner seeking to subdivide must
agree to provide and record offers to dedicate roads or other
land. Recorded dedica tion offers, if not deemed abandoned, can
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provide beach access at substantial cost savings. Government
could perfect these dedication offers by developing the dedicated
land into useable public recrea tion areas. In order to de termine
the extent of dedicated beach access, existing subdivision
dedications must be inventoried by record and site inspection.
This process could also document and thus provide factual
evidence of public use patterns which may have given rise to
public access rights through the doc trine of custom,
prescription, or implied dedication.

Legisla tion

Coastal recreational opportunities may also be increased by
amending exis ting s ta tu tes or enac ting new legisla tion, In
exercise of its police power to protect the health, safety and
welfare of Florida s citizens, state or local government could
pass laws which condition plat approval, development approval, or
public expenditures upon provision of public access. These types
of laws would be supported by the declaration in Florida s
Constitution that conservation and protection of natural
resources and scenic beauty are state policy.

Conditioning Subdivision or Development Approval

In exercise of i ts police power, governmen t may res tric t
private land use in order to protect the health, safety, and
welfare of its citizens. Land owners may not use their property
in such a manner as to cause public harm. Florida cour ts have
not determined whether this power justifies mandatory dedication
of recrea tional land as a condi tion of developmen t approval,
However, such a requirement would likely be upheld as a condition
for subdivision approval under Florida s "rational nexus" test.

Dedication for community needs such as streets, sidewalks,
or water and sewer lines is a well established aspect of state
and local subdivision control. Florida Courts find such

requirements wi thin the police power because there is a ra tional
nexus between the dedication mandated and the public need created
by the new subdivision. Condi tioning pla t approval upon the
mandatory dedication of land for recreational purposes, is not so
well established in Florida. However, given the rapid
disappearance of open space, and increased demand for public
recreational services along Florida s coast, such dedication
would be necessary to meet the additional recreational needs of
new coastal subdivision residents. Because such subdivisions

both increase demand and decrease supply of needed public
recreational areas, requiring dedica tion of beach access would
meet Florida s rational nexus test. Additionally, mandatory
dedication of recreational land as a condition for subdivision

approval has been s trongly endorsed in dic ta by the Florida
courts. Such a dedication requirement would be especially
appropria te in coas tal areas where development practices cause
erosion and thus decrease the amount . f beach area available for

recreational use.
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Mandatory dedication of beach access easements could also be
required as a condition of development approval by amending
s ta tu tes which review development in coas tal areas. Such
amendments could be supported by legislative findings that
coastal development has: I! cut off access to publicly owned
we tsand beaches in an era when coas tal recrea tiona1 oppor tuni ties
are increasingly required but rapidly diminishing; 2! increased
coastal land values beyond government s acquisitional capacities
� creating a pattern of land use which makes future purchases
more di f f icul t and expensive; 3! jeopardized sales tax revenues
otherwise assured by beach-visiting tourists upon which the
public welfare depends; and 4! created the need for state action
to assure that land uses permitted by local governments do not
overburden coastal recreational facilities in adjacent
jurisdictions. Because an access easement involves only slight
diminution in property value,  even less if the public already
has access rights by virtue of the doctrines of custom, implied
dedication, or prescription!, such mandatory dedication may not
be deemed confiscatory.

In lieu of requiring mandatory provision of access
easements, statutes could be amended to require "consideration"
of beach access in the permit review process. Alternatively the
law could define access providing projects as coastal dependent
and grant development priority to coastal dependent uses. Such
s ta tutory provisions  perhaps combined wi th the threa t of
judicial action to perfect the public s prescriptive rights! may
persuade a developer to provide a small percentage of property
for public access.

The Purse S trings Power

Another legisla tive s tra tegy would be to alloca te s ta te
expenditures in coastal areas to encourage landowners and local
governments to take actions to enhance beach access. Since this
tactic involves denial of a benefit, as opposed to a regulation,
it would not be deemed confiscatory. The only constitutional
limi ta tion would be the protection against arbi trary and
capricious government action guaranteed by the due process and
equal protection doctrines ~

Some Florida statutes already have such a provision.
Section 161.091�! e!, Florida S ta tutes, requires provision of
"permanent public access at approxima tely I/2 mile intervals,
including adequa te vehicle parking areas" prior to expenditure of
s ta te funds for beach res tora tion projec ts. Under this s ta tu te,
the beach restoration project s sponsor must also contract to
maintain the required accessways. Sec tion 403.0615, Florida
Statutes directs the Department of Environmental Regulation  DER!
to "enhance existing public access when deemed necessary for the
enchancement of" projects to restore and preserve Florida s wa ter
resources ~ This chapter could be amended to require provision of
new beach access where such would not be contrary to the public
interest. Under section 403.0615 c!, DER could adopt rules to
give funding priority to coastal projects which provide beach
access.
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Other purse strings management strategies could condition
s ta te coa s tal zone expend i tures   such a s for roa d s,
infrastructure, or disaster relief! upon access providing ac tions
by local government. Such actions could include a study of
historic use patterns in the area, putting up access signs and
performing maintenance in order to perfect public access rights,
or enactment of land use ordinances to assure access. Lastly,
the s ta te acquisi tion programs could grant priori ty to local
government projec t proposals which enhance coas tal. recrea tional
oppor tuni ties ~

Section 5. RIGHTS OF RIPARIAN OWNERS

As members of the public, riparian owners have all rights of
the public in navigable waters. In addition, riparian owners
have rights a ttributable to the ownership of land adjacent to
navigable waters. These rights are described in the cases in
this sec ti on.

The rights of riparian owners are subject to certain
limi ta tions. For example, in Rhode Island the generally
recognized right of the riparian owner to "wharf out" cannot be
asserted if the construction of a wharf would obstruct the right
of the public to use the wet sand area. Therefore, docks and
piers must be built high enough for the public to pass under, or
the owner must provide access for the public to cross the docks
or piers.

The rights of riparian owners in navigable wa ters are also
subjec t to the naviga tion servi tude. The federal naviga tion
servi tude is an incident of the federal government s Commerce
Clause Power. I t is a dominant servitude and can impair the
riparian owner s rights without giving rise to a compensable
taking. Many s ta tes also recognize a s ta te naviga tion servi tude
which is subordinate to the federal servitude, but may be
exercised where the federal government has not exercised its
powera See generally, S toebuck, Condemna ti.on of Riparian Rights:
A ~geeiea of Takfog githoot Tooehfog, 30 La. L. aev, 394  l9703.

BOARD of TRUSTEES v. NEDEIRA BEACH NON., INC.
272 So.2d 209  Fla.2d DCA 1973!

*

It should be remembered that even beachfront property owners
are members of the public. Their sta tus as riparian owners,
however, has his torically entitled them to grea ter rights, wi th
respec t to the wa ters which border th ' r land, than inure to the
public generally. They have the exclusive right of access over
their own property to the water. The public has no right to
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cross private property to reach navigable waters. See, Annot.,
53 A.L.R. 1191 �928!; F.S. section 821.03 �971!; F.S.A. The
riparian owner suffers special injury when a nuisance obstructs
his right to navigation. See, e.g., Webb v. Giddens, 82 So.2d
743  Fla.1955!. The riparian has the right to an unobstructed
view over the wa ters  Thiesen v. Gulf, F. & A. Ry. Co., 75 Fla.
28, 58, ?8 So. 491, 501 �918! ! subject to the rights of the
public to pass along the shore  S ta te ex rel. Taylor v. Simberg,
2 Fla.Supp. 178 �952!!. The impact of governmental regulation
on the rights to swim and fish may be greater on the riparian
than on the public. Thus, a police power regula tion prohibiting
swimming, fishing, or boa ting may be unchallengable by the public
bu t cons ti tu te a taking wi th respec t to a riparian. See,
Richardson v. Beattie, 98 N.H. 71, 95 A.2d 122 �953!; People v.
Hulbert, 131 Mich. 156, 91 N.W. 211 �902!. Riparians appear to
have a qualified common law right to wharf out to navigable
wa ters in the absence of a s ta tu te. Freed v. Miami Beach Pier
Corp., 93 Fla. 888, 112 So. 841 �927!; Wi1.1iams v. Guthrie, 102
Fla. 1047, 137 So. 682 �931!. The riparian has the right to
make his wa ter access available to the public in a commercial
context. Webb v. Giddens, 82 So.2d 743  Fla.1955!; Florio v.
S tate ex rel. Epperson, 119 So.2d 305 �d D.C.A.Fla.1960!. The
riparian may make reasonable use of the water and may consume
water in a reasonable manner. See, Cason v . Fla . Power Co., 74
Fla. I, 76 So. 535 �917!; Koch v. Mick, 87 So.2d 47  Fla.1956!.

GAi'fE & FRESH WATER FISH CON N v. LAKE ISLAND
407 So.2d 189  Fla. 1981!.

OVERTON, Justice.

This is an appeal from a trial court judgment holding
chapter 65-1841, Laws of Florida, and the implementing
administrative rule, unconsti tutional as applied to appellees.
Chapter 65-1841 authorizes the Game and Fresh Water Fish
Commission to regulate the use of motorboats on the public waters
of Lake Iamonia in Leon County. By rule 16E-14.02, Florida
Administrative Code, the commission invoked this authority to
absolutely prohibi t the use of motorboa ts, i.ncluding airboa ts, on
the lake during duck hunting season. The trial court found the
law and the rule to be cons ti tu tional as applied to the general
public, but to be unreasonable and arbitrary as applied to island
owners seeking access to their proper ty. We have jurisdic tion
under article V, section 3 b!�! of the Florida Constitution, and
we affirm.

Lake Iamonia is a navigable lake in northern Leon County.
In it are a number of islands, some of which are owned by
appellees. The navigability of the lake is described by the
trial court as follows:

153



*

3. The shallowness as well as the vegetation upon
the lake has made navigation upon the lake difficult.
While boat paths have been cut by persons using the
lake, they do not provide ready access to some of the
islands. For access to some of the islands boats must
be poled or an airboat used. As to a few of the
islands, the water level is too low for even a poled
boat and an airboat is the only method of reaching
them.

Naviga tion upon the lake has been made more
difficult by a drawdown begun by the [commissionj in
I977. This drawdown was deemed necessary because the
na tura 1 ou tie t, a s i nkho le a t the ea s te rn end o f the
lake, had been dammed off several years earlier. The
dam had been constructed to prevent the lake from going
periodically dry. Natural fluctuations from completely
dry to flood had previously occurred with some
regularity for decades, perhaps centuries before.
Af ter the dam had had its desired effect of keeping the
water in the lake basin, it was discovered that the
na tural flue tua tions were required to maintain the
ecology of the lake. The lack of perodic drying ou t
resulted in an "undesirable" plant growth, the white
water lily, becoming predominant. The purpose of the
drawdown was to allow the lake to again go dry. The
hope is that this will result in killing off the whi te
water lily so that more desirable vegetation will
re turn along wi th open wa ter.

During the 1978 duck hunting season, Lake Islands, Ltd., a
limited partnership that owns some of the lake islands, requested
from the commission a permi t to use airboa ts on the lake in order
to take prospective purchasers out to see the property. When the
commission refused, Lake Islands sought and obtained from the
circuit court of Leon County a temporary injunction restraining
the commission from enforcing its rule against Lake Islands
during the hunting season. The court later entered a final
judgment requiring the commission to issue permi ts to the island
owners for reasonable use of motorboats and airboats on the lake
during the hunting season. In its judgment the trial court found
that the rule prohibiting motorboats and airboats on Lake Iamonia
during hunting season was no t uncons ti tu tional per se as a taking
of proper ty wi thout jus t compensa tion, bu t tha t subs tantive due
process required a regulation not be arbitrary or unreasonable,
specif ically finding tha t: "Riparian righ ts over navigable
waters amount in substance to the right of the owner of an island
on Lake Iamonia to be guaranteed the right of ingress and eg ess
to his property." The trial court further found that: "[K] ven
though the regula tion is a reasonable exercise of police po~er,
and in general any res tric tion it crea tes cons ti tu tional, it is
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unreasonable and arbitrary not to allow island owners a t least
some access to their property which is a well established common
law right incident to ownership of property." The trial court
then directed the commission to grant permits, upon application,
to each island owner who applied, allowing them the use of
mo torboa ts or airboa ts for the limi ted purpose of transports tion
for egress and ingress to the owner s island.

We agree with this holding. Riparian rights under both
common law and Florida statute include the right of ingress and
egress. Thiesen v ~ Gulf, Florida and Alabama Railway, 75 Fla.
28, 78 So. 891 �918!; section 197.228, FIa.St~at. 1979!. In
Ferry Pass Inspectors 6 Shippers Association v. White s River
Inspectors & Shippers Association, 57 Fla. 3999 48 So. 643
�909! 9 this Court, speaking through Chief 3ustice Whitfield, set
forth in detail the rights of riparian owners as follows:

Riparian rights are incident to the ownership of
lands contiguous to and bordering on navigable waters.
The common-law rights of riparian owners with reference
to the navigable waters are incident to the ownership
of the uplands tha t extend to high-wa ter mark. The
shore or space between high and low water mark is a
part of the bed of navigable waters, the title to which
is in the state in trust for the public. If the owner
of land has title to high-water mark, his land borders
on the water, since the shore to high-water mark is a
part of the bed of the waters; and, if it is a
navigable waterway, he has as incident to such title
the riparian rights accorded by the common law to such
an owner.

Among the common-law rights of those who own land
bordering on navigable waters apart from rights of
alluvion and dereliction are the right of access to the
water from the land for navigation and other purposes
expressed or implied by law, the right to a reasonable
use of the water for domestic purposes, the right to
the flow of the water without serious interrupti.on by
upper or lower riparian owners or others, the right to
have the water kept free from pollution, the right to
protect the abutting property from trespass and from
injury by the improper use of the water for navigation
or other purposes, the right to prevent obstruction to
navigation or an unlawful use of the water or of the
shore or bed that specially injures the riparian owner
in the use of his property, the right to use the water
in common with the public for navigation, fishing, and
other purposes in which the public has an interest.
Subject to the superior rights of the public as to
navigation and commerce, and to the concurrent rights
of the public as to fishing and bathing and the like, a
riparian owner may erect upon the bed and shores
adjacent to his riparian holdings ba th houses, wharves,
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or other structures to facili tate his business or
pleasure; but these privileges are subject to the
rights of the public to be enforced by proper public
authority or by individuals who are specially and
unlawfully injured. Riparian owners have no exclusive
right to navigation in or commerce upon a navigable
stream opposite the riparian holdings, and have no
right to so use the water or land under it as to
obstruct or unreasonably impede lawful navigation and
commerce by others, or so as to unlawfully burden or
monopolize navigation and commerce. The exclusive
rights of a riparian owner are such as are necessary
for the use and enjoyment of his abutting property and
the business lawfully conduc ted thereon; and these
rights may not be so exercised as to injure others in
their lawful rights....

The rights of the public in navigable streams for
purposes of naviga tion are to use the waters and the
shores to highwater mark in a proper manner for
transporting persons and property thereon subjec t to
controlling provisions and principles of law. The
right of navigation should be so used and enjoyed as
not to infringe upon the lawful rights of others. All
inhabitants of the state have concurrent rights to
navigate and to transport property in the public waters
of the s ta te. As to mere naviga tion in and commerce
upon the public wa ters, riparian owners as such have no
rights superior to o ther inhabi tan ts of the s ta te. A
riparian owner may use the navigable waters and the
lands thereunder opposite his land for purposes of
navigation and of conducting commerce or business
thereon, but such right is only concurrent with that of
other inhabi tants of the s ta te, and mus t be exercised
subject to the rights of others. The right of access
to the waters from the riparian lands may in general be
exclusive in the owner of such lands, but as to the use
of the navigable waters and the lands thereunder,
including the shore, the rights of riparian owners and
of others of the public are concurrent, and subject to
applicable rules of law. A riparian owner has a right
to enjoin in a proper proceeding the unlawful use of
the public wa ters or the land ther eunder including the
shore which is a part of the bed, when such unlawful
use opera tes as a special injury to such riparian owner
in the use and enjoyment of his riparian lands. In the
absence of a valid statute providing otherwise, the
injury must relate to riparian lands or business
conduc ted thereon, and not to business conduc ted on the
waters by virtue only of the right of navigation. It
is no t essential tha t the unlawful use of the wa ters or
the land thereunder be in actual c.ntact with the lands
of the riparian owner, if the law . use and enjoyment

1~6



of the riparian holdings are in fact appreciably
injured as the proxima te result of such unlawful use of
the waters or the lands thereunder. In the absence of
a valid grant from the state, no riparian owner or
other person has an exclusive right to do business upon
public waters of the state whether such waters are in
front of the land of the riparian owner or not. As the
shore or space between high and low water marks is a
part of the bed of the navigable waters, one who holds
to high-wa ter mark is a riparian owner, and, as such,
has common-law riparian rights as incidents to his
title to the abutting lands.

Id., 57 Pla. at 402-03, 48 So. at 644-45  citations omi tted;
emphasis supplied!.

It is a recognized general rule of law that a riparian
owner s interest in waterway navigation is the same as a member
of the public except where there is some special injury to the
riparian owner. See F. Maloney, S. Plager & F. Baldwin, Jr.,
Water Law and Administration, The Florida Experience �968!. We
fully recognized this special injury exception in Webb v.
Giddens, 82 So.2d 743  Pla.1955!. In that case Giddens was the
owner of a parcel of land loca ted on a small arm of Lake Jackson
in Leon County. He was in the business of renting boats to
people who came to fish. To reach the main part of Lake Jackson,
his customers had to pass under a wooden state highway bridge
tha t s tre tched across this arm of the lake. The s ta te road
department improved this road by removing the wooden bridge and
replacing it with a fill completely spanning the arm and blocking
Giddens and his customers from the main part of the lake. The
trial court rejected the sta te road department s contention that
one s riparian rights ended when he reached the water and held
that the owner had a legal ri.ght of access to the main body of
the lake for purposes of fishing, hunting, and boating. We
approved tha t lower court decision, holding that one common law
riparian right was ingress and egress to and from the water over
the owner s land and that the issue was whether the denial of
ingress and egress deprived the owner of "a practical incident of
his riparian proprietorship." We concluded tha t Giddens right
of ingress and egress would be virtually meaningless unless he
were allowed access to the main body of the lake. The Webb case
is discussed as an appropriate illustration of a special injury
to a riparian owner in F. Maloney, supra, at 100 � 04. We agree
wi th the two conclusions reached therein tha t Webb s tands for the
following: �! "for travel over a navigable body of water to be
ma teria lly obs true ted by the s ta te there mus t be an overriding
public interes t tha t jus tif ies depriving ei ther the public or the
riparian of the enjoyment of this right," and �! "whether such
an obstruction is called a public nuisance from which the
riparian owner sustains special injury, or whe ther i t is called a
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priva te nuisance as to him, the riparian owner has the individual
right to object and to have the cour ts hear his objec tion." Id.
a t 102.

For the riparian right of ingress and egress to mean
anything, it must at the very least establish a protectable
interest when there is a special injury. To hold otherwise means
the sta te could abolutely deny reasonable access to an island
property owner or block off both ends of a channel without being
responsible to the riparian owner for any compensa tion. A
wa terway is of ten the s tree t or public way; when one denies i ts
use to a property owner, one denies him access to his property.
This is particularly so in the case of island property. As
s ta ted rhe torically in F. Baloney, supra, "Wha t good is access to
a thirty-foot � deep channel a hundred yards or so long and blocked
a t both ends?" Id. a t 104. Reasonable access mus t, of course,
be balanced with the public good, but a substantial diminution or
total denial of reasonable access to the proper ty owner is a
compensable deprivation of a property interest,

* *

In the ins tant case the trial cour t concluded tha t as a
ma tter of law island owners on Lake Iamonia have no reasonable
method of transportation to their islands wi.thout the use of
motorboa ts or airboa ts, and made an express finding tha t poli.ng
or paddling a boat to these islands was not reasonable under the
circumstances of this case. Rule 16E-14.02 is an absolute
prohibition during part of the year against the only reasonable
means of transporta tion to and f rom the islands for property
owners, and we agree with the trial court in its conclusion that
the rule is unreasonable and arbitrary as applied to these
proper ty owners ~

The rule is, however, constitutional in general application.
When the question of ingress and egress of an island property
owner is removed, we do not find that the mere restriction on the
means of naviga tion on the lake vf.ola tes any cons ti tutional
rights.

k ",c A.

For the reasons expressed, the judgment is affirmed.

SUNDBERG, C.J., dissents with an opinion with which EVGLAVD
and ALDER!'B'AV, JJ., concur.

SUVDBERG, Chief Jus tice, dissenting.

I must respectfully dissent to that portion of the majoritv
opinion which holds tha t the ac t and implemen ting rule is
unreasonable, arbitrary and unconsti tutional as applied to island
owner appellees. The ma jori ty f inds the law and rule to be a
reasonable exercise of the police power vis-a-vf.s the general
public, but unreasonable as it affects the appellees because it
unreasonably limits their common law riparian rights of ingress
and egress.

Regrettably, the majority misconceives both the issue and
the extent of the right of ingress and egress inuring to riparian



ownership. As is clear from both the trial court s judgment and
this Court s opinion, the issue is one of navi ation across the
waters of Lake Iamonia. This case has nothing to do wi th ingress
and egress to and from the uplands from the waters edge, i.e.,
"access to and f rom the navigable wa ters." Merrill-S tevens Co,
v. Durkee, 62 Fla. 549, 558, 57 So. 428, 431 �912!. The
distinction is crucial, because while the right to ingress and
egress is an exclusive right adhering in riparian ownership, the
right to navigation is not.

As framed by the pleadings, adjudged by the trial cour t and
held by the majority, the riparian owners enjoy a greater right
of naviga tion across the wa ters of Lake Iamonia, than does the
public in general. This simply is no t the law. If the ac t and
regulation is efficacious as to the public in general, then it is
valid as applied to the island owners. This is so because the
right of a riparian owner to naviga tion rises no higher than the
right of the public in general. "The common-law riparian
proprie tor enjoys [ the righ t of ingress and egress] and tha t of
unobstructed view over the waters and in common with the public
the right of navigating, bathing, and fishing,..."  Emphasis
supplied.! Thiesen v. Gulf, F. & A. Ry. Co., 75 Fla. 28, 58, 78
So. 491, 501 �917!.

The vital distinction between the exclusive right to ingress
and egress inuring to a riparian owner and the right in common
with the public to navigation is pointed out with clarity by
Justice Whi tfield in one of the earliest decisions of this Court
delaing with the subjec t of riparian rights, Ferry Pass I. & S,
Association v. White s River I. & S. Association, 57 Fla. 399, 48
So. 643 ~1909!. The clarity and erudi tion of that discussion is
such that it bears repeating in full.

[See majority, supra, for quote from Ferry Pass. 1

Again in Merrell-S tevens Co. v. Durkee, 62 Fla. 549, 57 So.
428 �912!, Jus tice Whi tf ield s ta ted:

At common law, all navigable waters and the lands
thereunder were held by the sovereign for the benefit
of the whole people, and the owner of land abu tting on
navi.gable waters had no exclusive right in the wa ters,
below ordinary highwater mark or in the lands under the
waters, except the right of access to and from the
navigable waters, and rights in the land growing out of
accretion or reliction.

62 Fla. 549, 558, 57 So. 428, 431. No sta tu tory rights are
involved here. Section 197.228, Florida S ta tutes �979!, merely
recognizes such riparian rights as exi,st at common law.l/

The most recent decision to consider the distinction

between rights of ingress and egress and rights of
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navigation is Carmazi v. Board of County Commissioners of
Dade County, 108 So.2d 318  Fla. 3d DCA 1959!. In that case
riparian owners sought damages for encroachment upon their
property rights as a resul t of a proposed darn to be loca ted
downstream from their waterfront property located on a
navigable river. The dam would completely deny access by
water from their property on Little River in Miami to
Biscayne Bay. The court canvassed the earlier decisions of
this Court., including those cited herein, and concluded that
the riparian owners were entitled to no relief because the
dam was in the public interes t and the priva te rights of the
owners were no different than those of the public in general
to naviga tion. Hence, there was an appropria te exercise of
the police power vis-a-vis the riparian owners. In
particular, the court quoted the same excerpt from Thiesen
v. Gulf, F. & A. Ry. Co., supra, which is quo ted above and
no ted tha t:

The above quoted section recognizes the right of the
riparian landowner to navigate, bathe and fish in the
bay, and observes that this right is held in common
wi th the public.

108 So.2d a t 323  emphasis in original!.
The Carmazi court also correctly observed tha t the views

expressed in Thiesen are supported by the majori.ty of decisions
as well as text wri ters in this country and s ti 11 cons ti tu te the
law in thi s s ta te. In doing so the d is tric t cour t conf ron ted the
decision of this Court in Webb v. Giddens, 82 So.2d 743
 Fla. 1955! . In tha t case we held tha t a proper ty owner si tua ted
on an arm of Lake Jackson in Leon County was entitled to
compensation when the State Road Department replaced a bridge
with a fill which cut off the landowner s access to the main body
of the lake and interfered with his boat renting business. The

1. Sec tion 197. 228�!, Florida S ta tu tes �979!, provides:

"Riparian rights are those incident to land
bordering upon navigable waters. They are rights of
ingress, egress, boting, ba thing and fishing and such
others as may be or have been defined by law. Such
rights are not of a proprietary nature. They are
rights inuring to the owner of the riparian land but
are not owned by him. They are appurtenant to and are
inseparable from the riparian land. The land to which
the owner holds title must extend to the ordinary high
water mark of the navigable wa ter in order that
riparian rights may attach. Conveyance of ti tie to or
lease of the riparian land entitles the grantee to the
riparian rights running therewith,hether or not
mentioned in the deed or .' ase of ..he upland."
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district court distinguished the case on the basis that the Webb
Court cited with approval the principle in the Thiesen case
without overruling or receding from it and concluded that
riparian rights were a field of law "which is unusually dependent
upon the facts and circumstances of each case." l08 So.2d at
745.

I would not be so charitable. The Webb case to me

represents an erroneous interpretation of Thiesen principles
under the guise of applying equi table principles. By defining
the landowner s navigational access to the main body of the lake
as "a practical incident of his riparian proprietorship," the
Court was less than faithful to the principles carefully
articulated in Thiesen. There is much mischief in this.

Although the Webb decision may have wrought an equitable result
just as the result of the majority here may be equitable,
nevertheless, such a result-oriented decision does a disservice
to a body of law which has a pervasive effect on a state with
such an abundance of riparian or littoral lands. I would recede
from Webb v. Giddens.

There remains only to deal with Hayes v. Bowman, which was
also relied upon by the trial judge. Although the Hayes deci. sion
speaks in terms of "common law riparian rights to an unobstructed
view and access to the Channel over the foreshore across the
wa ters toward the Channel" of a navigable bay, a careful analysis
of the issue in the case makes it apparent that Justice Thornal
was concerned only wi th the correla tive righ ts be tween two upland
riparian owners and an "equitable distribution" as between them
of the submerged lands be tween the upland and the Channel. The
resolu tion of the case turned on the manner in which one should
measure the boundaries of riparian rights as they extend into
submerged lands toward the channel of navigable wa ters. The
Court concluded tha t those boundaries nei ther need be an

extension of the upland property boundaries nor need they run at
right angles with the shore line. Hence, the rule was prescribed
that "riparian rights of an upland owner must be preserved over
an area as near as prac ticable in the direc tion of the Channel
so as to distribute equitably the submerged lands between the
upland and the Channel." 91 So.2d at 802. It is obvious that
such an equitable distribution can only exist between two upland
riparian owners and affects the general public not one whit,
because submerged lands while in the hands of the state are held
for the benefit of the public in common, including riparian
owners. Justice Thornal s citation of I'hiesen and Merrill-

S tevens with approval in his opinion makes this clear.
Consequently, once the majority finds the act and regula tion

in the instant case a reasonable exercise of the police power
over naviga tion insofar as the general public is concerned, it
must be found reasonable as to the island owners because they
enjoy no greater rights to navigation on the lake than does the
public in general. I would reverse the judgment of the trial
court.
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UNITED STATES v. CHANDLER-DUNBAR WATER POWER CO.
229 U.S. 53 �913!

Mr. Jus tice Lur ton ... delivered the opinion of the cour t.

From the foregoing I t will be seen that the controlling
questions are, first, whe ther the Chandler-Dunbar Company has any
private property in the water power capacity of the rapids and
falls of the S t. Marys River which has been "taken," and f or
whi,ch compensation must be made under the Fif th Amendment to the
Constitution; and, second, if so, what is the extent of its water
power right and how shall the compensa tion be measured?

That compensation must be made for the upland taken is not
dispu table. The measure of compensation may in a degree turn
upon the rela tion of tha t species of proper ty to the alleged
water power rights claimed by the Chandler � Dunbar Company.

The technical title to the beds of the navigable rivers of
the Uni ted S ta tes is ei ther in the s ta tes in which the rivers are
situated, or in the owners of the land bordering upon such
rivers. Whether in one or the other is a question of local law.
Upon the admission of the State of Michigan into the Union the
bed of the S t. Marys River passed to the S ta te, and under the law
of that State the conveyance of a tract of land upon a navigable
. iver carries the ti tie to the middle thread.

The technical title of the Chandler-Dunbar Company
theref ore, includes the bed of the river opposi te I. ts upland on
the bank to the middle thread of the stream, being the boundary
line a t that point between the United S ta tes and the Dominion of
Canada. Over this bed flows about two-thirds of the volume of
water constituting the falls and rapids of the St. Marys River,
By reason of tha t fac t, and the ownership of the shore, the
company s claim is, that it is the owner of the river and of the
inherent power in the falls and rapids, subjec t only to the
public right of navigation. While not denying tha t this right of
naviga tion is t1 e domina ting right, ye t the claim is that the
United S tates in the exercise of the power to regula te commerce,
may no t exclude the righ ts of riparian owners to cons truc t in the
river and upon their own submerged lands such appliances as are
necessary to control and use the current for commercial purposes,
provided only that such structures do not impede or hinder
navigation and that the flow of the stream is not so diminished
as to leave less than every possible requirement of navigation,
present and fu ture. This claim of proprietary right in the bed
of the river and in the flow of the stream over that bed to the
extent that such flow is in excess of the wants of navigation
cons ti tu tes the ground upon which the company asser ts tha t a
necessary effect of the act of March 3, 1909, and of the
judgement of condemnation in the court below, is a taking from it
of a property right or interes t of grea t value, for which, under
the Fif th Amendment, compensation must be made.

* k A.

This title of the owner of fast land upon the shore of a
navigable river to the bed of the river, is at best a qualified
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one. It is a title which inheres in the ownership of the shore
and, unless reserved or excluded by implication, passed with it
as a shadow follows a substance, although capable of distinct
ownership. It is subordinate to the public right of navigation,
and however helpful in protecting the owner against the acts of
third parties, i.s of no avail agains t the exercise of the grea t
and absolute power of Congress over the improvement of navigable
rivers. That power of use and control comes from the power to
regula te commerce be tween the S ta tes and wi th foreign na tions.
It includes navigation and subjects every navigable river to the
control of Congress. All means having some positive relation to
the end in view which are not forbidden by some other provisi.on
of the Constitution, are admissible. If, in the judgment of
Congress, the use of the bottom of the river is proper for the
purpose of placing therein structures in aid of navigation, it is
not thereby taking priva te proper ty for a public use, for the
owner s title was in its very nature subject to tha t use in the
interest of public navigation. If its judgment be that
structures placed in the river and upon such submerged land, are
an obstruction or hindrance to the proper use of the river for
purposes of naviga tion, it may require their removal and forbid
the use of the bed of the river by the owner in any way which in
its judgement is injurious to the dominant right of navigation.
So, also, it may permit the construction and maintenance of
tunnels under or bridges over the river, and may require the
removal of every such structure placed there with or without its
license, the element of contract ou t of the way, which i t shall
require to be removed or altered as an obstruction to navigation.

In Gibson v. United S tates, 166 U. S. 269, i.t is said
 p.271!:

"All navigable waters are under the control of the
Uni ted S ta tes for the purpose of regula ting and
improving navigation, and although the title to the
shore and submerged soil is in the various S tates and
individual owners under them, it is always subject to
the servitude in respect of navigation created in favor
of the Federal Government by the Constitution."

Thus in Scranton v. Wheeler, supra, the Government
constructed a long dyke or pier upon such submerged lands in the
river here involved, for the purpose of aiding its naviga tion.
This cut the riparian owner off from direct access to deep wa ter,
and he claimed that his rights had been invaded and his property
taken wi thou t compensa tion. This cour t held tha t the Governmen t
had not "taken" any property which was not primarily subject to
the very use to which it had been put, and, therefore, denied his
cia i.m.

Unless, therefore, the water power rights asserted by the
Chandler-Dunbar Company are determined to be private property the
court below was not authorized to award compensation for such
rights.
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I t is a little difficult to unders tand the basis for the
claim that in appropriating the upland bordering upon this
stretch of water, the Government not only takes the land but also
the grea t water power which potentially exists in the river. The
broad claim that the water power of the stream is appurtenant to
the bank owned by it, and not dependent upon ownership of the
soil over which the river flows has been advanced. But whether
this private right to the use of the flow of the water and flow
of the stream be based upon the qualified ti tie which the company
had to the bed of the river over which it flows or the ownership
of land bordering upon the river, is of no prime importance. In
nei ther event can there be said to arise any ownership of the
river. Ownership of a private stream wholly upon the lands of an
individual is conceivable; bu t tha t the running wa ter in a grea t
navigable stream is capable of private ownership is
inconceivable.

* * rC

Upon what principle can it be said that in requiring the
removal of the development works which were in the river upon
sufferance, Congress has taken priva te property for public use
wi thou t compensation? In deciding tha t a necessity exis ted for
absolute control of the river at the rapids, Congress has of
course excluded, until i t changes the law, every such
construction as a hindrance to its plans and purposes for the
betterment of navigation. The qualified title to the bed of the
river affords no ground for any claim of a right to construct. and
maintain therein any structure which Congress has by the act of
1909 decided in effect to be an obstruction to navigation, and
hindrance to its plans for improvement. That title is absolutely
subordina te to the right of naviga tion and no right of priva te
property would have been invaded if such submerged lands were
occupied by structures in aid of navigation or kept free from
such obs true tions in the interest of navigation. We need not
consider whether the entire flow of the river is necessary for
the purposes of navigation, or whether there is a surplus which
is to be paid f or, i f the Chandler-Dunbar Company i s to be
excluded from the commercial use of that surplus. The answer is
found in the fact that Congress has determined that the stream
from the upland taken to the interna tional boundary is necessary
for the purposes of navigation. That determination operates to
exclude from the river forever the s true tures necessary for the
commercial use of the water power. That it does not deprive the
Chandler-Dunbar Company of private property rights follows from
the considerations before stated.

It is at best not clear how the Chandler-Dunbar Company can
be heard to object to the selling of any excess of water power
which may result from the construction of such controlling or
remedial works as shall be found advisable for the improvement of
navigation, inasmuch as it had no property right in the river
which has been "taken." It has, therefore, no interest whether
the Government permi t the excess of power to go to was te or made
the means of producing some re turn upon the grea t expendi ture.
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The conclusion therefore is that the court below erred in
awarding $550,000, or any other sum for the value of what is
called "raw water," that is the present money value of the rapids
and falls to the Chandler-Dunbar Company as riparian owners of
the shore and appurtenant submerged land.

Coming now to the award for the upland taken:

Having decided that the Chandler-Dunbar Company as riparian
owners had no such vested property right in the water power
inherent in th* falls and rapids of the river, and no right to
place in the river the works essential to any practical use of
the flow of the river, the Government cannot be justly required
to pay for an element of value which did not inhere in these
parcels as upland. The Government had domi.nion over the water
power of the rapids and falls and cannot be required to pay any
hypothetical addi tional value to a riparian owner who had no
right to appropria te the current to his own commercial use.
These additional values represent, therefore, no actual loss and
there would be no justice in paying for a loss suffered by no one
in fact. "The requirement of the Fif th Amendment is sa tisfied
when the owner is paid for what is taken from him. The question
is what has the owner lost, and not what has the taker gained."
Bos ton Chamber of Commerce v. Bos ton, 217 U. S. 189, 194, 195.

* 4

COLBERG, INC. V. STATE
432 P.2d 3  Cal. 1967!

SULLIVAN, Justice.

These consolidated actions for declara tory relief present
the common issue whether plaintiff shipyard owners will have any
causes of action for damages under the law of eminent domain
arising out of the impairment of their access to the Stockton
Deep Mater Ship Channel as a result of the construction of two
proposed fixed low level parallel bridges spanning a connecting
navigable wa terway to which their properties are riparian.

The s ta te proposes to cons true t twin s ta tionary freeway
bridges across the Upper S tockton Channel between plaintiffs
proper ties and the turning basin. The ver tical clearance of
these bridges is to be, generally speaking, 45 feet above the
wa ter line.

Colberg alleges that 81 percent of its current business
involves ships standing more than 45 feet above the water line.
Plaintiff Stephens alleges that 35 percent of its current
business involves such ships. The present minimum clearance
be tween plaintiffs yards and the Pacific 0cean is 135 feet,
established by the Antioch Bridge. Plaintiffs allege in substance
tha t af ter the cons true tion of the proposed bridges, no vessel
with fixed structure in excess of 45 feet above the water line
will be able to enter their respective shipyards; that there is
no other access by water to the yards from the San Joaquin River,



San Francisco Bay and the oceans of the world; and tha t
plaintiffs, their properties and their business will sufffer loss
and damages because of the impairment of access resulting from
the cons true tion of the bridges.

The sole question in this case is whether the alleged
impairment of plaintiffs access to the Stockton Deep Water Ship
Channel cons ti tu tes a taking or damaging of priva te property
within the meaning of article I, section 14 of the California
Cons ti tu tion. In order to answer this quesi ton we are led to an
examination of the interest of the state in its navigable waters;
in the course of this examination we explain the relationship
between the state s power to deal wi th i ts navigable waters and
the extent of its constitutional duty to make compensation for
damage caused by the exercise of that power.

In order to pu t the controversy into proper focus, we mus t
first make some preliminary observations concerning plaintiffs
posi tion and the na ture and ex tent of their claim. Firs t, i t is
clear that plaintiffs must assert the taking or damaging of a
private right in order to bring themselves wi thf n the protective
embrace of article I, section 14. Thus, they cannot ground their
claim in the right of navigation, for this is a public right from
the abridgment of which plaintiffs will suffer no damage
different in character from that to be suffered by the general
public.

The State of California holds all of its navigable wa terways
and the lands lying benea th them "as trus tee of a publ ic trus t
f or the bene f i t of the people. "

The na ture and ex tent of the trus t under whi.ch the s ta te holds

its navigable waters has never been defined with precision, but
i t has been s ta ted generally tha t ac ts of the s ta te wi th regard
to its navigable waters are within trust purposes when they are
done "for purpo=es of commerce, navigation, and fisheries for the
benefit of all the people of the state. "

In Boone v. Kingsbury �928! 206 Cal. 148, 273 P. 797, the
state surveyor-general had refused to issue to plain ti f f s permi ts
to prospect for oi.l and gas upon tidal lands covered by navigable
sea waters upon the ground, inter alia, that the granting of such
permi ts would constitute an ac t without the scope of the trust
because such prospecting would not be "in aid and furtherance of
commerce and navigation." We rejected that contention, holding
tha t the rela tionship of gasoline to commerce was mani fes t.
"Gasoline is the power tha t largely moves the commerce of na tions
over lands and sea; "*=" Gasoline i. so closely allied with state
and national welfare as to make its production a matter of state
and na tional concern. I f i t can be said of any indus try tha t i ts
output is in aid and furtherance of commerce and navigation,
and its production a public benefi:, the production of
gasoline, by reason of the motive elements that inhere in i t and
its universal use and adaptabili ty to varied uses and the
convenient and portable form in whic.: it. may be confined, would
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enti tie i t to a high classifica tion in the scale of useful,
natural products. It is a mover of commerce and fills the office
of a public benefit.

Finally, in the case of Gray v. Reclama tion Dis tric t No.
1500, supra, 174 Cal. 622, 163 P. 1024, plaintiffs sought to
enjoin the operations of defendant district, which was engaged in
ef f or ts to reclaim land and preven t flooding, wi th inci den tal
benefits to navigation, near the confluence of the Sacramento and
Feather Rivers. We there rejected plaintiffs contention that
the state had no power to deal with its navigable waters unless
its dominant purpose was to improve navigation. "The supreme
control of the state over its navigable waters was early declared
in Eldridge v. Cowell, 4 Cal. 80, approved in United States v.
ilission Rock Co., 189 U.S. 391, 23 S.Ct. 606, 47 L.Ed. 865. This
right of control embraces within it not alone the power to
destroy the navigability of certain waters for the benefit of
others, but extends in the case of streams to the power to
regula te and control the navigabLe or nonnavigable tributaries,
as in the debris cases, to the erection of structures along or
across the stream, to deepening or changing the channel, to
diver ting or arres ting tribu taries; in shor t, to do anything
subserving the great purpose, * * *."  Emphasis added.!

We deem i t too clear to warrant the ci ta tion of further

authority that the state, as trustee for the benefit of the
people, has power to deaL with i ts navigabIe waters in any manner
consistent with the improvement of commercial intercourse,
whether navigational or otherwise. It is equally clear, however,
that the question of governmental power is quite different from
tha t of compensation for damage caused by the exercise of such
power. It is to the Latter question that we now turn.

We have referred above to the paramount supervisory power of
the federal government over navigable wa ters. This power, though
superior to tha t of the s ta te, is not grounded in ownership of
the navigable waterways upon which it operates, but rather
derives from the commerce clause of the United S ta tes

Cons ti tu tion, and i t has been s ta ted tha t i t may properly be
exercised only in order to aid navigation.

The Fi f th Amendmen t to the Uni ted S ta tes Cons ti tu ti on is of

course applicable to the exercise of the federaL navigational
power within its proper scope, just as article I, section 15 of
the sta te Cons ti tution is applicable to the exercise of s ta te
power over navigable waters, but in many cases compensation for
"damage" caused by exercise of the federal power is denied
because the rights and values affected are deemed to be burdened
with the so � called federal "navigation servitude." Among the
rights so burdened is that of the access from riparian land to
the af fee ted navigable wa terway. The limi ts of the servi tude ar
reached, however, and jus t compensa tion mus t be paid in spi te of
the fac t tha t the power has been exercised wi thin i ts scope, when
permanent physical encroachment upon or invasion of land riparian
to the navigable wa terway bu t above the ordinary high-wa ter mark
results.
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As we have shown above, the power of the State of California
to deal with i.ts navigable waters, though subject to the superior
federal. power, is considerably wider in scope than that paramount
power. The sta te, as owner of i ts navigable wa terways subjec t to
a trust for the benefit of the people, may act relative to those
waterways in any manner consistent with the improvement of
commercial traffic and intercourse. We are of the further view
that the law of California burdens property riparian or littoral
to navigable wa ters wi th a servi tude commensura te wi th the power
of the s ta te over such navigable wa ters, and tha t "when the ac t
[of the statej is done, if it does not embrace the actual taking
of property, but results merely in some injurious effect upon the
property, the property owner must, for the sake of the general
welfare, yield uncompensated obedience."  Gray v. Reclamation
District No. 1500, supra, 174 Cal. 622, 636, 163 P. 1024, 1030.!

We have arrived at this conclusion after an examination of
cases from o ther jurisdictions. I t appears that in some s tates
the servitude operates only when the state acts upon i.ts
navigable wa ters f or the purpose of improving naviga tion, and
tha t private rights "damaged" by acts not in aid of navigation
are therefore compensable. 0 ther jurisdictions hold as we do in
the ins tant case, tha t the s ta te s servi tude opera tes upon
certain priva te rights, including those of access, whenever the
state deals wi th its navigable waters in a manner consistent wi th
the public trus t under which they are held. We are of the
opinion that this view is supported not only by the present law
of california, but also by considerations of sound public policy.

*

It is clear that the conclusions above expressed dispose of
plaintiffs contention that their right of access to the
navigable waters fronting on their respective properties must, in
order to be of utility, include the right to navigate freely to
the sea. Wha tever the scope and character of their right to
have access to those navigable waters, we hold that such right
is burdened with a servitude in favor of the s tate which comes
into opera tion when the s ta te properly exercises i ts power to
control, regula te, and u tilize such wa ters,

Finally, we emphasize tha t the s ta te servi tude upon lands
riparian or li ttoral to navigable wa ters, like the federal
servi tude burdening such lands, does no t extend to cases where in
the proper exercise of s ta te power results in ac tual physical
Invasion of or encroachment upon fast lands.

We hold that plaintiffs right of access from their
respec tive riparian proper ties to the wa ters of the channel,
whatever its scope as against private parties, is burdened with
servi tude in favor of the s ta te and tha t, since there is here no
direct physical invasion of, or encroachment upon, said
properties by the state, plaintiffs are not entitled to
compensation for the abridgment or diminution, if any, of suck
right of access as a result of the lawful exercise of tke state s
power to regulate, control and deal with its navigable waters.
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Section 6. THE TAKING ISSUE

The Fif th Amendment of the Uni ted S tates Constitution
provides that private property "shall [not] be taken for public
use without just compensation." When there has been a physical
invasion of a person s property by a government, It Is generally
i ncon trover tible tha t there ha s been a taking of property
requiring compensation. However, when the value or utility of
land has been impaired or limited through a government s exercise
of the police power, has the property been "taken" ? This has
been one of the most complicated and pervasive questions in land
use and environmental law.

One of the leading cases on the taking issue is Pennsylvania
Coal Co. v. Nahon, 260 U.S. 393 �922!, In which Justice Holmes
stated: "The general rule at least is, that while property may
be regulated to a certain extent, if regulation goes too far, it
will be recognized as a taking." Id. a t 413. The cour t found in
that case that the public interest was not sufficient to justify
the extensive impairment of property ri.ghts:

Government hardly could go on if to some extent
values incident to property could not be
diminished without paying for every such change in
the general law. As long recognized, some values
are enjoyed under an implied limitation and must
yield to the police power. Bu t obviously the
implied limi ta tion must have I ts limi ts.... One
fact for consideration in determining such limits
is the extent of the diminution of value. When
It reaches a certain magnitude, in most if not all
cases there must be an exercise of eminent domain

and compensation to sustain the ac t. Id. at 413.
 Emphasis added!.

The influence of the Holmes opinion is indisputable, but the
dissent in the case written by Justice Brandeis is quoted nearly
as frequently In taking li tigation. Brandeis would have decided
the question of legitimate police power versus compensable taking
on whether the exercise of police power prevented a public harm
or provided a public benefit. When the government exercises the
police power to create benefits for a neighborhood, there must be
a "reciproci ty of advantage." "[W]here the police power is
exercised, not to confer benefits upon property owners, but to
protect the public from detriment and danger, there is ... no
room for considering reciproci ty of advantage."

Pennsylvania Coal did not, however, settle the confusion
about regula tory taking or state an exclusive test for taking.
In Goldbla tt v . Town of Hemps tead, 369 U .S . 590   1962 !, the
Supreme Court s ta ted: "There Is no set formula to determine
where regulation ends and taking begins."
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State courts have applied a variety of tests since no single
rationale exists for determining a taking. In Maine v. Johnson,
265 A.2D 711  Ne. 1970!, the Naine Supreme Court applied a
diminu tion of value tes t to find tha t the denial of a permi t
denial under the Wetlands Act constituted a taking. In a zoning
case, however, the same court affirmed the police power to set
standards for development where " the use is actually and
substantially an injury or impairment of the public interest,"
In Re Spring Valley Development, 300 A.2d 736, 748  He. 1973!.
In Turnpike Realty v. Town of Dedham, 284 N.E.2d 891  Mass.
1972!, the,'1assachusetts Supreme Judicial Court based the taking
test on the distinction between crea ting public benefit and
preventi.on of public harm. The denial of a permit to fill a New
Hampshire saltmarsh was held to be a valid regulation because it
would preven t fu ture harm to the public, Sibson v. S ta te, 336
A.2d 239  N.H. 1975!.

Just v. Narinette County, 201 N.W.2d 761  Wis. 1972!, was
the f irs t to apply the "na tural use" rule in calcu1a ting
diminution of value for purposes of determining whether a taking
had occurred. The court relied heavily on the fact that the
regulation was intended to prevent a public harm rather than
provide a benefit. The court also stated:

The Justa argue their property has been severely
depreciated in value. But this depreciation of value
is not based on the use of the land in i ts natural

s ta te bu t on wha t the land would be wor th if i t could
be filled and used for the location of a dwelling.
While loss of value is to be considered in determining
whe ther a res tric tion is a cons truc tive taking, value
based on changing the character of the land at the
expense of harm to public rights is not an essential
factor or controlling ~

One commentator on the Just decision argued that "[ijn addition
to modifying the concept of taking, the court redefines
property." Large, This Land is Whose Land? Changing Concepts of
Land as Property, 1973 Wis. LE Rev. 1039, 1078, The U.S. Supreme
Court held in Goldblatt, supra, that an owner is not entitled to
the "highest and best" use of his land if it causes a public
harm. The Court did not, however, limit value to "natural use"
and s ta ted tha t reasonable inves tment-backed expec ta tions have
traditionally been a criterion in estimating the diminution of
value of the owner s property.

The following cases set out the Florida Supreme Court s test
for regulatory taking and the procedures for asserting a claim
that property has been unconstitutionally taken.



GRAHAN v. ESTUARY PROPERTIES, INC.
399 So.2d 1374  Fla. 1981!

NcDONALD, Justice.

This case is before the Court for review of a district court
decision reported at 381 So.2d 1126  Fla. 1s t DCA 1979!. We
affirm in part and reverse in part.

Estuary Properties, Inc., owns almost 6,500 acres of land in
Lee County on the southwest coast of Florida near Fort 'ayers.
The si te includes substantial wetlands along Fs tero, San Carlos,
Hurricane, and Hell-Peckish Bays and is a sensitive ecological
environment. Tidal waters flush daily through about 2,800 acres
of predominantly red mangroves on the edge of the bays. Some 220
days a year these tidal wa ters move through the red mangroves
into the predominantly black mangrove forest which covers
approximately 1,800 acres that Estuary wants to dredge or fill.
The remaining 1,800 acres begin at the salina and range from two
to five feet above mean sea level. Only 526 acres of the total
area have been identified as dry enough to be classified as
nonwe tlands.

On June 18, 1975, Estuary applied to the board of county
commissioners of Lee County for approval of a development of
regional impact  DRI! pursuant to section 380.06, Florida
S tatutes  Supp.1974!.1/ Estuary s plan provided for no
cons true tion on the 2,800 acres of red mangroves bu t con templa ted
des troying the 1,800 acres of predominantly black mangroves. In
their place a 7.5 mile "interceptor waterway" would be
cons true ted, and the f ill from the wa terway  and from twen ty-
seven lakes to be dredged! would be used to raise the elevation
of the remaining land for construction. Estuary contended that
the waterway and the lakes would replace the functions of the
black mangroves in the ecosystem. Estuary s plan called for the
eventual construction of 26,500 dwelling units with an estimated
eventual population of 73,500, eleven commercial centers, four
marinas, five boat basins, three golf courses, and twenty-eight
acres of tennis facilities.

The development proposal was submitted to the Sou thwes t
Florida Regional Planning Council  SWFRPC!, which prepared a
report pursuant to section 380.06 8!. Based on this report
SWFRPC recommended that the board of county commissioners deny
the applica tion.

After public hearings, the board adopted the SWFRPC findings
and recommendations and concluded, inter alia, that the proposed

1. �! The Florida Environmental Land and Water Management Act
of 1972, ch. 380, Fla. S ta t. �973 5 Supp. 1974!, has been
amended subsequent to Estuary s application for a permit, but the
changes do not affect the issues here.
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development would cause the degradation of the waters of Estero
and San Carlos Bays. This degradation would adversely affect
both the commercial fishing and shellfishing industries, as well
as the sport f i shing indus try, resul ting in an adverse economic
impac t on Lee Coun ty and the region. The board denied bo th the
increase in zoning densi ty and the applica tion for development
approval. The commissioners listed twelve conditions which would
have to be met before they would approve a development order.
The first condition was that E tuary submit an amended DRI
applica tion for development approval for a maximum densi.ty of two
units per acre. Such density would allow Estuary to construct
12,968 residential units as well as commercial facilities. Other
conditions included elimina ting the destruction of such large
acreages of mangroves2/ and giving considera tion to a sys tern of
collector swales to deliver the drainage overflow over the
marshland borders of the development in a manner that would not
viola te applicable s ta te wa ter quali ty s tandards for the
receiving bodies of water.3/

Estuary appealed this order to the Florida Land and Water
Adjudicatory Commission pursuant to section 380.07, Florida
S ta tu tes �973! . Af ter a five-day hearing de novo reques ted by
the developer, the hearing officer found that destruction of the
black mangroves would have an adverse impact on the environment
and na tural resources of the region. He concluded tha t the
interceptor waterway would not adequately replace the functions
of the mangroves and tha t removing them would greatly increase
the risk of pollution to the surrounding bays, thus adversely
affecting the area s economy. The hearing officer found tha t
requiring the landowner to refrain from degrading state-owned
waters was a reasonable restriction on this land required by
chapter 380; consequently, he recommended denial of the appeal.
The Land and Water Adjudicatory Commission adopted his
recommenda tion and entered a final order denying the appeal.

Estuary sought judical review in the First District Court of
Appeal. Tha t cour t granted relief and remanded the case to the
adjudicatory commissi,on with instructions to enter an order
granting Estuary permission to develop its property, including
the mangrove acreage, unless Lee County commenced condemna tion

2. �! Under the board s suggested rezoning, Estuary would be
allowed 2 units per acre to be built on an upland site, leaving
the submerged mangrove forests undeveloped.

3.   3! Addi tiona1 condi tions were aimed at allevia ting the
serious impact of a development of this size on local water
supp1ies, schools, roads, sewage treatment facili ties, and other
government services.



proceedings on the mangrove acreage lying below the salina. The
adjudicatory commission and Lee County have sought review by
this court.

The decision of the district court is divided into two
poin ts. Simply s ta ted they are:

I. Denial of Fstuary s application for development
approval violates the provisions of chapter
380, Florida Statutes �973 and Supp.1974!.

I I. Den ia I of F s tuary s a p pl i ca ti on cons ti tu te s a
taking of private property for public use without
compensa ti on in viola ti on o f the Uni ted S ta tea and
Florida Cons ti tu tions.

The district court found that chapter 380 requires a
balancing of the interests of the state in protecting the health,
safety, and welfare of the public against the constitutionally
protected private property interests of the landowner. In this
respect we agree with the district court. Although the act does
not expressly mandate balancing, such legislative intent is clear
f rom the s ta ted purpose of the ac t and the fac tors enumera ted in
section 380.06 8!,4/ which the regional planning agency must
consider in making a DRI recommendation. The act specifically
s ta tes tha t priva te proper ty righ ts are to be preserved. Sec tion
380.021, Fla. Stat. �973!. Therefore, the only way to logically
and feasibly apply the act is by balancing the often conflicting
interes ts according to the considera tions lis ted in sec tion
380.06 8!.

4. �!  a! The development will have a favorable or unfavorable
impac t on the environment and natural resources of the region;

 b! The development vill have a favorable or unfavorable
impact on the economy of the region;

 c! The development will efficiently use or unduly burden
water, sewer, solid waste disposal, or other necessary public
f ac i l i ties;

 d! The development will efficiently use or unduly burden
public transpor ta tion facili ties;

 e! The development will favorably or adversely affect the
ability of people to find adequate housing reasonably accessible
to their places of employment; and

 f! The development complies or does not comply wi th such
other criteria for determining regional impact as the regional
planning agency shall deem appropriate.
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The district court found that the adjudicatory commission
had not balanced the considerations in section 380.06 8! noting
that the commission found favorably on four of the considerations
and unfavorably on only two. According to the di s tric t cour t,
the adjudicatory commission ruled against the development only
because the commission found an adverse environmental impac t
would result and because the proposed development devia ted from
the policies of the planning agency.

There is no evidence, however, tha t the commission did not
balance the factors. Balancing in an adjudica tory process does
not always mean tha t four favorable considera tions ou tweigh two
unfavorable considerations. The legisla ture did not place
specific values on each consideration lis ted in sec tion
380.06 8! . Thus, i t would have been permissible for the hearing
of f icer to de termine tha t the adverse environmen tal impac t and
deviation from the policies of the planning council ou tweighed
the other more favorable findings.

In Askew v. Cross Key Wa terways, 372 So.2d 913  Fla. 1978!,
we stated that "t f jlexibility by an administra tive agency to
adminis ter a legisla tively ar ticula ted policy is essential to
mee t the complexi ties of our modern socie ty." Id. a t 924.
Section 380.06 8! sets out guidelines for implementing the
policies of the act. The guidelines may permit discretion on the
part of the agency when balancing applicable considera tions.

The thrus t of the dis tric t court s holding that denial of
the DRI permit was improper is that the planning council and
hearing officer applied an incorrect burden of proof. The court
f ound tha t "the posi tion of the PLanning Council is tha t a
private landowner has no priva te right to use his property unless
he can prove tha t such will not impair a public benefit." 381
So.2d 1136. In determining that this position placed an
uncons ti tu tional burden of proof on the landowner, the cour t
relied on Zabel v. Pinellas County Water and '.Navigation Control
Authority, 171 So.2d 376  Fla. 1965!.

In Zabel this Court held tha t the s ta tu te in ques tion would
be unconstitutional as applied if it required the appellants to
prove the proposed landfill would not ma terially and adversely
affec t any of the eight specified public interes ts. Zabel is of
limited value in the instant case because the fac ts differ
significantly. In Zabel the proper ty in ques tion had been
transferred from the s tate to the Landowners by a conveyance
which carried with it a sta tutory right to buLkhead and fill the
proper ty purchased. The s ta te s subsequent denial of the filI
permit amounted to the state s reneging on its agreement. This
court found that the rights to dredge, fill, and bulkhead the
land were the apellants only present rights attributable to
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ownership of the submerged land itself." Id' a t 381. Denying
those rights would have deprived the owners of the only
beneficial use of their property. To then place the burden of
proof on the owners to show that the dredging and filling would
have no adverse impact on public interest would have been
uncons ti tu tional. When Es tuary bough t the proper ty in ques tion
in this case, however, it did so with no reason to believe that
the conveyance carried with it a guarantee from the state that
dredging and filling the property would be permitted.

There is also a significant difference be tween the initial
findings in Zabel and the ini tial findings of the planning
council in this case. In Zabel the Court did not find that any
ma terial, adverse ef fee t on the public interes t had been
demonstrated. 171 So.2d at 379. In the instant case there is no
ques tion but that the proposed development wuld have an adverse
environmental impact. The issue in the present case, then, is
not whether an adverse impact exists, but whether the curative
measures are adequa te. Zabel s tands for the proposi tion tha t the
burden i s on the s ta te to show tha t an adverse impac t will resul t
i.f a permi t is gran ted. Here the s ta te clearly me t tha t burden.
The burden of proof then shif ted to Es tuary to prove tha t the
curative measures are adequate. Once there is sufficient evidence
of an adverse impact, it is neither unconstitutional nor
unreasonable to require the developer to prove that the proposed
curative measures will be adequate.

In holding tha t the s ta te has the ini tial burden of showing
that a proposed DRI will have an adverse impact in light of
section 380.06 8!, we do not ignore or alter the established rule
of administrative law that one seeking relief carries the burden
of proof. We simply reaffirm the rule that exercise of the
state s police power must relate to the health, safety, and
welfare of the public and may not be arbitrarily and capriciously
applied. If the state denied a permit without showing the
existence of an adverse or unfavorable impact, there would be no
showing that the regulation protected the health, safety, or
welfare of the public; without such a showing the denial would be
arbitrary and capricious.
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The second point upon which the district court based its
decision was tha t denial of the permi t cons ti tu ted a taking of
Estuary s property for a public purpose wi thout compensation, in
viola tion of the Flor ida and Uni ted S ta tes Cons ti tu tions.

Section 120.68�2! c!, Florida Statutes �977!, calls for
the remand of a case to the agency if the reviewing court finds
that the agency s exercise of discretion violated a
cons ti tu tional or s ta tu tory provision. We disagree wi th the
district court s conclusi.on tha t the facts as found by the agency
cons ti tu ted a taking and therefore viola ted the cons ti tu tion or
sec tion 380.08, Florida S ta tu tes.

There is no settled formula for determining when the valid
exercise of police power stops and an impermissible encroachment
on priva te proper ty rights begins. Whe ther a regula tion is a
valid exercise of the police power or a taking depends on the
circumstances of each case. Some of the factors which have been
considered are:

l. Whether there is a physical invasion of the
property.

The degree to which there is a diminution in
in value of the proper ty. Or stated another way,
whether the regulation precludes all economically
reasonable use of the property.

3. Whether the regulation confers a public benefit or
prevents a public harm.

4. Whether the regulation promotes the health,
safety, welfare, or morals of the public.

5. Whether the regula tion is arbi trarily and
capriciously applied.

6. The extent to which the regulation cur tails
inves tment-backed expec ta tions.

If the regula tion does not promote the health, safe ty,
welfare, or morals of the public, i t is not a valid exercise of
the police power. I,ikewise, if the regulation is arbitrarily and
capriciously applied it is an invalid exercise of the police
power. If the regulation creates a public benefit it is more
likely an exercise of eminent domain, whereas if a p~blic harm is
preven ted it is more Likely an exerci se of the police pow r. I t
would seem, therefore, that if the regulation preventing the
destruction of the mangrove forest was necessary to avoid
unreasonable pollution of the waters thereby causing attendant
harm to the public, the exercise of police power would be
reasonable. On the other hand, if the retention of the forest
simply crea ted a pubLic benefit by providing a source of
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recrea tional fishing f or the pubLic, the regula tion might be a
taking.

Protection of environmentally sensitive areas and pollution
prevention are legitimate concerns within the police power. In
the instant case, the adjudicatory commission found that the
proposed development would cause pollution in the surrounding
bays. Such pollution would affect the economy of I.ee County.
Therefore, the regulation a t issue here promotes the welfare of
the public, prevents a public harm, and has not been arbitrarily
applied.

It may be, however, that a regulation complies wi th
s tandards required for the poLice power bu t s till resul ts in a
taking. This occurred in Pennsylvania Coal Co., upon which
Estuary and the district court relied. In Pennsylvania Coal Co.
the court considered a Pennsylvania statute, passed to protect
the public safety, which prohibited subsurface mining of coal if
such mining would cause subsidence of the surface. The Court
held that enforcement of the statute amounted to a taking which
required compensation. In holding that the mining prohibition
was uncons ti tu tional as applied, the Cour t emphasized tha t the
s ta tu te rendered the coal company s rights to subsurface minerals
virtually worthless. 260 U.S, at 414, 43 S.Ct. at 159.

The dis tric t cour t apparently de termined tha t prohibi ting
the destruction of the mangroves rendered Estuary s property
"vir tually wor thless." In suppor t of this de termina tion, the
court relied on three cases: Zabel v. Pinellas Connty Water and
Yav~iation Control Authority, 171 So.2d 376  Fla. 1965!; Alford
v. Finch, 155 So.2d 790  Fla. 1963!; and Askew v. Gables-By-The-
Sea, Inc., 333 So.2d 56  Fla.1s t DCA 1976!, cert. denied, 345
So.2d 420 Fla. 1977!. Zabel has already been distinguished from
the case at bar and Gables-By-The-Sea, Inc., can be distinguished
on similar grounds. In both cases the landowners had bought
submerged bottom lands from the state. In both cases denying the
right to fill the land deprived the landowners of all reasonable
use of their property. In both cases all of the owners lands
were submerged and were totally useless without the right to fill
them.

The property owned by Estuary, on the other hand, is not
entirely submerged although part of it is covered part of the
time by tidal flows. Fur thermore, Es tuary did no t purchase i ts
property from the state. Estuary purchased the property in
question from a private individual with full knowledge that part
of it was totally unsuitable for development.

Es tuary argues tha t wi. thou t the in tercep tor wa terway i t can
make no beneficial use of its property. This argument is
supported mainly by the self-serving testimony of the president
of Estuary, who s ta ted tha t he did not "believe that we can
economically survive" by building approximately one-half the
number of units orginally proposed and giving up the interceptor
waterway. Estuary offered no independent evidence to support
this contention.

Simply because the interceptor waterway would increase the
value of the property does not mean that disallowing it
constitutes a taking. Nor is a taking established merely because
Estuary may be allowed to build a development only half the size
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of its orginal proposal. We agree with the Wisconsin Supxeme
Court s observations in 3ust v. Narinette County, 56 Wis.2d 7,
201 N.W.2d 761 �972!, where that court pointed out the
involvement of excep tional circums tances because of the
interrelationship of the wetlands, swamps, and natural
environment to the puri ty of the wa ter and na tural resources such
as fishing. The court also noted the close proximity of the land
in ques tion to navigab1e wa ters which the s ta te holds in trus t
for the public. Similar factors are present in the case at bar.
We agree with the Wisconsin court that "[a]n owner of land has no
absolu te and unlimi ted right to change the essential na tural
character of his land so as to use i t for a purpose for which it
was unsui ted in i ts na tural s ta te and which injures the rights of
others." 56 Wis.2d at 17, 201 M.W.2d at 768.

We do not hold tha t any time the s ta te requires a proposed
development to be reduced by half it may do so without
compensa tion to the owner. We do hold tha t, under the fac ts as
found by the commission, the instant reduction is a valid exercise
of the police power. As we have already pointed out, there was
ample evidence for the commission to find that destruction of the
mangroves and creation of the watexway would result in an adverse
impact on the surrounding area. The owner of private property is
not entitled to the highest and best use of his property if that
use will create a public harm.

As pxeviously stated, the line between the prevention of a
public harm and the creation of a public benefit is not of ten
clear. It is a necessary result that the public benefits
whenever a harm is prevented. However, it does not necessarily
f oil ow tha t. the public i s sa f e f rom ha rm when a bene f i t i s
crea ted. In this case, the permi t was denied because of the
determination that the proposed development should pollute the
surrounding bays, i.e., cause a public harm. It is txue that the
public benefits in that the bays will remain clean, but that is a
benefit in the form of maintaining the status quo. Estuary is
not being required to chang its development plan so that public
waterways will be improved. That would be the cxeation of a
public benefit beyond the scope of the state s police power.

The district court also relied on Alford v. Finch, 155 So.2d
790  Fla. 1963!. In Alford the state attempted to incorporate
the landowners proper ty into a game preserve wi thou t
compensation to or consent of the owners. As in Zabel and
Gables-By-The-Sea, Inc., the basis for finding that a taking
occurred was tha t the s ta te ac tion rendered the proper ty
virtually valueless. For the reasons stated above, that
determination is not present in this case.

Underlying all of the cases involving the police power to
regulate private property is the reasonableness of the
regulation. In Alford, for example, the plaintiff s land was
required to be a game preserve while the lands of adjacent
property owners wexe not. This requirement implicitly supports
the unreasonableness of the regulation in that case. The
landowners in Alford did not seek to alter their land so as to
adversely affect their neighbors. They simply wanted to hunt on
their land in the same manner as their neighbors. In those
circumstances i t was unreasonable to . ubjec t those landowners to
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such a total restriction on the use of their property. In
dis tinguishing Alford from the instant case, we again stress the
magnitude of Estuary s proposed development and the sensitive
nature of the surrounding lands and water to be affected by it.
In this situation it is not unreasonable to place some
res tric tions on the owner s use of the proper ty.

Another factor which may be considered in determining the
reasonableness of an exercise of the police power involves the
investment � backed expectation of the use of the property. In
Zabel and Cables-By-The-Sea, Inc., the property owners
investment was backed by the expectation that they would be
permi tted to fill the lands in ques tion. This expec ta tion was
fur ther suppor ted in Zabel by a s ta tu tory righ t to f ill which
existed when the property was purchased. Estuary, on the other
hand, had only i ts own subjective expectation that the land could
be developed in the manner it now proposes. Ks tuary di.ligently
and a t considerable expense prepared development plans in an
attempt to assure that its development would not adversely affect
the environment. I t recogni zed tha t i t should not ma terially
alter the property in a way that would have serious adverse
impact on the surrounding area. The fact finder concluded that
Estuary s plans do not accompli,sh this goal, and tha t the
development would in fact be detrimental to the surrounding area.

This case is remanded to the district court of appeal with
instructions to remand it to the Florida Land and Water
Adjudicatory Commission with instructions to that commission to
comply wi th sec ti on 380.08�!, Florida S ta tutes �973!, as se t
forth in this opinion.

It is so ordered.

KEY HAVEN ASSOCIATED ENTERPRISES, INC.
V.

BOARD OF TRUSTEES OF INTERNAL I JPROVEMENT TRUST FUND

427 So.2d 153  FLA. 1982!

OVERTON, 5'ustice.

This is a pe ti tion to review the decision of the First
District Court of Appeal in Key Haven Associated Enterprises v.
Board of Trustees, 400 So,2d 66  Fla. 1st DCA 1981!. The
dis tric t cour t held tha t an ac tion f or inver se condema ti.on, based
on the denial of a dredge-and � fill permit by the Department of
Environmental Regulation  DER!, may no t be taken in a circui t
court until all remedies provided in chapter 120, Florida
S ta tu tes �975!, including an appeal to the appropria te dis tric t
cour t of appeal, have been exhaus ted. The dis tric t cour t, in
this holding, expressly construed article X, section 6, Florida
Constitution. We have jurisdiction. Art. V, // 3 b!�!, Fia.
Const. We approve in part and disapprove in part the decision of
the district court and hold that, under the facts of this case,
Key Haven was required to exhaust all executive branch
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administrative remedies before insti tuting the circuit court
action, bu t, under the speci f ic circums tances in this case, would
not have been required to seek direct review of the final
executive branch action in the district court ot appeal.
Resolution of the issue in this case requires us to determine the
appropriate forum in which to raise constitutional questions
arising from administrative action or implementation of statutory
provisions.

The present dispute evolves from the conflict be tween the
implemen ta tion of legislation which has as i ts purpose the
protection of our natural resources and the right to the
beneficial use of private property. The facts as summarized are
undisputed. Between 1964 and 1968, petitioner Key Haven, a land
developer, purchased 185 acres of submerged shallow flatlands
located in the Florida Keys from the governor and cabinet sitting
as the Trus tees of the Internal Improvement Fund  IIF!, paying
three hundred dollars per acre for the land. In 1972, four years
af ter the last land purchase, Key Haven applied to the state,
pursuan t to the regula tory s ta tu tes, for a permi t to dredge
679,000 cubic yards of limestone from a portion of its submerged
lands and to use this material to fill the remaining land to
create canal-front lots. In 1976, DER notified Key Haven of its
intention to deny the applica tion for the dredge � and-fill permit.

Key Haven sought and received a formal hearing under section
120.57�!, Florida Statutes �975!, in which it argued that the
permit should be granted because the dredge-and-fill proposal
conformed to the standards for preserving natural resources and
wa ter qual i ty se t ou t in chap ters 253 and 403, Florida S ta tu tes
�975!. The Department of Administrative Hearings officer found,
however, that Key Haven s proposed project would obli tera te all
aquatic life in the area so that the project did not meet the
requirements of chapters 253 and 403. The hearing officer also
found that, because the IIF trustees had not promised a permit to
or misled Key Haven in any way, the state was not estopped from
denying the permi t even though the IIF trustees sold the
submerged land to Key Haven wi th implied knowledge tha t the
purchaser desired to improve the submerged land for beneficial
use. DER issued a final order denying the dredge-and-fill
permi t.

A t this s ta te of the proceedings, Key Haven decided no t seek
review oi DER s order by appealing to the IIF trustees pursuant
to sec tion 253.76, Florida S ta tu tes �975!, and bv thereaf t r
appealing to the district court of appeal pursuant to section
120.68, Florida S ta tu tes �975! . Ins tead, Key Haven f iled sui t
in the circuit court, alleging that the denial of the dredge-and-
fill permit, although proper under the requirements of chapters
253 and 403, constituted a taking of its property by inverse
condemnation because the action totallv deni d it the use of its
proper ty for any beneficial purpose and because the IIF trustees
sold the submerged lands to Key Haven s predecessor knowing of
the intent to dredge and fill t'h e land. Key Haven asser ted that
it was entitled to just compensation under article X, section 6,
Florida Cons ti tu ti.on.

DER filed a motion to dismiss, alleging that the circui t
court lacked subject matte" jurisdict on in the case. The trial
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court granted the motion to dismiss based on Coul ter v. Davin,
373 So. 2d 423  Fla. 2d DCA 1979!, and Kasser v. Dade County, 344
So.2d 928  Fla. 3d DCA 1977!. The trial court found that Kev
Haven was essentially alleging that the "agency action
cons ti tu ted an uncons ti tu tional taking of .land," and de termined
that Key Haven was in the same posture as the petitioners in
Coulter in that "both actions were attempts to collaterally
attack the par ticular agency s denial of a permi t." The trial
judge relied on the holding in Coulter that "those constitutional
issues which could have been raised by the party in a peti tion to
the district court of appeal for review of the agency action are
foreclosed and may not be subsequently asserted in a sui t for
relief brought in circuit court," 373 So.2d at 525, in dismissing
the sui t for inverse condemna tion, finding tha t "the plain tif f
has no t exhaus ted his admini s tra tive remedies." The trial judge
also found tha t "Key Haven s asser tions of sa tisfac tion wi th the
denial of the permi t are inconsis tent wi th i ts posi tion tha t the
same action constitutes and unconstitutional taking of property,"
citing Kasser v. Dade County.

Key Haven appealed to the First District Court of Appeal,
which affirmed the trial court s order.

* *

We agree in part and disagree in part. We agree that,
before Key Haven could use the permit denial as a basis for an
inverse condemna tion claim, i t was required to pursue a sec tion
253.76 appeal to the IIF trustees. IThis section was repealed in
1984.] We disagree with the district court s conclusion that,
upon an adverse ruling by the trustees, Key Haven s only option
would be to exhaust the administrative process delineated in
chapter 120 by seeking judicial review of the agency ac tion in a
district court of appeal under the provisions of section 120.68.

We hold that, once an applicant has appealed the denial of a
permit through all review procedures available in the executive
branch, the applicant may choose either to contest the validity
of the agency action by petitioning for review in a district
cour t, or, by accep ti.ng the agency ac tion as comple tely correc t,
to seek a circui t cour t de termina tion of whe ther tha t corzec t

agency action constituted a total taking of a person s property
wi thou t j us t compensa tion. We disagree, however, wi th Key
Haven s contention tha t a par ty aggrieved by agency ac tion is no t
in any way restricted in choosing a judicial forum in which to
raise cons ti tu tional claims.

Cons ti tu tional Challenges to Adminis tra tive Ac tion

Three types of constitutional challenges may be raised in
the context of the administrative decision � making process of an
execu tive agency. An affected party may seek to challenge: �!
the facia1 cons ti tu tionali ty of a s ta tu te au thorizing an agency
action; �! the facial constitutionality of an agency rule
adop ted to implemen t a cons ti tu tional provi sion or a s ta tu te, or
�! the unconstitutionality of the agency s action in
implementing a cons ti tu tional s ta tu te or rule.

I J
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Cons ti tu tional Applica tion of a S ta tu te or Agency Rule

The f inal ca tegory of cons ti tu tional challenge is the claim
that an agency has applied a facially constitutional statute or
rule in such a way tha t the aggrieved par ty s cons ti tu tiona I
rights have been viola ted. This type of challenge should involve
the assertion that an agency s implementing acti. on was improper
because, for example, the agency denied the party the rights to
due process or equal protection. A suit in the circui t court
requesting that court to declare an agency s action improper
because of such a constitutional deficiency in the administrative
process should not be allowed. As well articula ted by Judge
Smi th in the ins tan t case, adminis tra tive remedies must be
exhausted to assure that the responsible agency "has had a full
oppor tuni ty to reach a sensi tive, mature, and considered decision
upon a compl te record appropriate to the issue." Key Haven, 400
So. 2d a t 69. We also agree wi th the ins tant dis tric t court
decision tha t, si tting in theit review capaci ty, the dis tric t
courts provide a proper forum to resolve this type of
cons ti. tu tiona1 challenge because those cour ts have the power to
declare the agency action improper and to require any
modifications in the administrative decision-making process
necessary to render the final agency order constitutional. A
party may, however, seek circuit court relief for injuries
arising from an agency decision which the par ty accep ts as
intrinsically correct, as illustra ted in this case.

Key Haven s Claim

In the instant case, Key Haven did not allege in the circuit
cour t tha t any statute relied upon by DFR in denying i ts dredge-
and-fill permit was facially unconstitutional, nor did Key Haven
assert that the agency action was improper because of a
constitutional vi olation inherent in the agency s decision-making
process. Rather, Key Haven asserted in its circuit court
complaint that, although DER ' action in denying the permit was
proper and taken in accordance with the requirements of a
constitutionally valid statute, the denial neverth less resulted
in an uncons ti tu tional taking of  ey Haven s priva te proper ty
without just compensation. We note that the statutes in this
instance, chapters 253 and 403, allow such a taking to occur.

We hold tha t Key Haven could not pursue the inverse
condemnation action in circuit court wi thou t first having taken
an appeal of the permit denial to the IIF trus tees, consis ting of
the governor and cabinet, as provided in section 253.76. The
district court correctly observed that the trustees could have
offered Key Haven several possible remedies as a .esult of the
appeal. The trustees could have found the permit denial improper
or found a basis for allowing less extensive development of the
land. We no not agree, however, wit.i the district court s
holding that, had Key Haven appealed to the trustees without
success, the claim that the agency action amounted to a taking of
its property could 'be presented only o the distric t court on
direct review of agency action.
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A petition to the district court for review of agency action
is necessarily taken when an aggrieved par ty wishes to asser t
that the agency action was improper. The district court
considered Key Haven s assertion that its property had been taken
wi.thout just compensation to be, in essence, a collateral a ttack
on the propriety of the permit denial. The district court
s ta ted: "The cons ti.tutional question is not independant of the
agency s action on the merits, but is inseparable from it, and
the constitutional ques tion is necessarily phrased, ingeniously
or ingenuously, as a varia tion of the af fec ted par ty s original
position on the nonconstitutional question." Key Haven, 400
So. 2d a t 71. The d is tric t cour t observed tha t the claim tha t the
property was taken was a "constitutionally rephrased ques tion
that Key Haven might have presented as a permit issue through
Chapter 120 processes." Id. We must disagree. In the
par ticular circums tances of this case, where the agency is
implemen ting a s ta tu te which, by i ts terms, properly allows a
to tal taking of priva te proper ty, direc t review in the dis tric t
court of the agency action may be eliminated and proceedings
properly commenced in circuit court, if the aggrieved party is
willing to accept all actions by the executive branch as correct
both as to the constitutionality of the statute implemented and
as to the proprie ty of the agency proceedings. We disagree wi th
the holdings in Albrecht v. State, 407 So.2d 210  Fla. 2d DCA
1981!, and i.n Coul ter insofar as they conflict wi th our
conclusions in this case.

We hold that Key Haven could have filed suit for inverse
condemnation in the circuit court, after exhausting all executive
branch appeals, because we find tha t Key Haven s claim in the
circuit court is not a veiled attempt to collaterally attack the
properiety of agency action. When an aggrieved party has no
grounds for contesting the propriety of agency action, a remedy
is available, but not mandatory, in the circuit court for inverse
condemns tion. We agree wi th the d is tric t cour t, and wi.sh to
emphasize, that if a party in Key Haven s position has appealed
to the trus tees and received an adverse ruling, the only way i t
can challenge the propriety of the permi t denial, based on
asserted error in the administrative decision-making process or
on asserted consti tutional infirmities in the admi.nistrati.ve
action, is on direc t review of the agency ac tion in the dis tric t
court. The claim of the taking of proper ty can be raised in this
direc t review proceeding, and, if an adequa te record is
available, the dis tri.c t cour t could require the s ta te to
institute condemna tion proceedings.

We rejec t the assertion tha t this permi t denial cannot be
both proper and confisca tory. This case presents a much
different si tuation than tha t presented in Kasser v. Dade County,
344 So.2d 928  Fla.3d DCA 1977!, where the court refused to allow
the contradictory claim that a denial of rezoning was both
reasonable and confiscatory. A zoning ordinance is, by
defini tion, invalid if it is confisca tory. We agree wi th the
court in Kasser, which correctly held that an assertion that a
denial of rezoning is confiscatory constitutes a direct attack
on the validi ty of a zoning ordinance. This is no t the case when
a s ta tu te au thor izes a permi t denial which is conf i sca tory. As
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we s ta ted in Graham v. Es tuary Proper ties, "i t may be... tha t
a regula tion complies wi th s tandards required f or the police
power but still results in a taking." 399 So.2d at 1381.

We note that one of the factors that must be considered by
the circuit court in determining if a taking of property has
actually occurred is whether "the regulation precludes all
economically reasonable use of the property." Id. at 1380. We
point this ou t because the di s tric t court found tha t "Key Haven
seeks in consequence of DER s lawful action... full
compensa tion f or the los t i fanha t tan Key Haven mi gh t have ra i. sed
from the ocean floor by dredge and fill." Key Haven, 400 So.2d
at 69  footnote omitted!. We emphasize that taking will not be
established simply because DER denies a permit for the particular
type of use that a property owner considers to be the most
desirable or profitable use of the property.

We conclude by holding tha t an aggrieved par ty mus t comple te
the administrative process through the executive branch, which in
this ins tance requires an appeal to the IIF trus tees. Having
completed review in the executive branch, if an aggrieved party
does no t wish to fur ther con tes t the validi ty of the permi t
dental by seeking district court review, the party may accept the
agency action under the sta tute being implemented in this case
and file sui t in circui t court on the basis tha t denial was

proper bu t resul ted in an uncons ti tutional taking of the par ty s
property. We find that this procedure exists independent of the
specific sta tutory authority now found in section 253.763�!,
Florida Statutes �979!, which became effective on May 29, 1978,
af ter Key Haven filed suit in the circuit court in this case."-

We emphasize that, by electing the circuit court as the
judical forum, a party foregoes any opportunity to challenge the
permit denial as improper and may not challenge the agency action
as arbi tary or capricious or as failing to comply wi th the intent
and purposes of the statute. Further, if an aggrieved party
intends to assert that the agency should have, or could have,
allowed a t least a modif ied use of the proper ty, this issue may
not be presented to the circui t cour t in an inverse cond mna tion

"Section 253.763�! provides:

Any person substantially affected by a final action of
any agency wi th respec t to a p rmi t may seek review wi thin
90 days of the rendering of such decision and reques t
monetary damages and other relief in the circui t cour t in
the judicial circuit in which the affected oroperty is
located; however, circuit court review shall be confined
solely to determining whether final agency action is an
unreasonable exercise of the s ta te s police power
cons tituting a taking without just compensation. Review of
fina1 agency action for purpose of determining whether the
ac tion is in accordance wi th exi s ting s ta tu tes or rul s and
based on compe ten t subs tan tial e idence shall proceed in

'accordance with chapter 120.



proceeding; this assertion presents an issue that must be
addressed in the adminis tra tive proceeding and before the
d is tric t cour t.

We approve the dis tric t court s holding in the ins tant case
tha t the trial court properly dismissed Key Haven s sui t in
inverse condemnation because Key Haven had failed to exhaust its
adminis tra tive remedies by appealing DER s order denying the
dredge � and � fill permit to the IIF trustees, pursuant to section
253.76. We disapprove tha t part of the district court s holding
tha t would require Key Haven to seek direct review of the
trustees action in the district court, as the only available
avenue to ob tain j udi cia l consider a tion o f i ts claim tha t i ts
property was taken. Our holding does not mean that Key Haven
cannot submit another proposed plan for the use of the subject
proper ty and proceed according to the procedures delinea ted in
this opinion; the proceedings on this present applica tion are,
however, concluded'

For the reasons expressed, the opinion of the district court
in the instant cas is approved in part and disapproved in part.

It is so ordered.

NOTES

1. Further read1ngs: gas, ~Yaktn s and the Fo11ee Fower, 74 Yale
L.J. 36 �964!; Sax, Takin~s, Private Property, and Public
Rights, 81 Yale L.J. 149 �971!; F. Bosselman, D. Callies, and J.
Banta, The Taking Issue �973!; Haigler, 1'fcInery & Rhodes, The
~Le isla ture s Role in the Taking Issue, 4 Flat S t. U. L. Rev. ].
�976!; Binder, Taking Versus Reasonable Regula ti.on: A
Reappraisal in Light of Regional Planning and Wetlands, 25 Fla.
L. Rev. 1 �972! .

2. A major issue that remains to be resolved is whether compen-
sation is the appropriate remedy for a regulatory taking. Argua-
bly the cour ts, ra ther than the appr opria te decision � making
bodies, are carrying out eminent domain proceedings if compensa-
tion is the remedy. Others argue that the police power is broad
enough to allow complete taking of proper ty which must be compen-
sa ted. S till others argue that a regula tory taking is by
def ini tion a taking wi thou t due process, and the regula ti on mus t
be invalida ted, ra ther than compensa ting the landowner. For
fur ther discussion of these issues, see: Paster, baloney Damages
for Regulatory "Takings", 23 Nat. Resources J. 711 �983!;

ll'
Regula tion Road, 12 Real Es t, L.J. 211 �984!; Kelso, Subs tantive
Due Process as a Limit on Police Power Regulatory Takings, 20
Willamette L.J. 1 �984!; Siemon, Of Regula tory Takin~sand Other
Ny ths, 1 F S.H. J. Land Use & Env tl.. L. 195 �985!.
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PART THREE.

FLORIDA S COASTAL ZONE PLANNING:

A STUDY IN GOVERNMENTAL RELATIONS

Section 1. INTRODUCTION

Many of the lega1 Issues in modern coastal zone management
and planning involve questions of governmental authority and
governmental relations. Although the federal government s
commerce power has been very expansively interpreted, Congress is
generally reluc tant to interfere in the s ta tes tradi tional
regulation of land use and natural resources. Coastal zone
management issues have produced paradoxical problems of the
federal government claiming preemption in one area while praising
the "new federalism" and urging state control in other areas. At
the s ta te level, mos t s ta te planning and zoning power has been
delega ted to local governments, making comprehensive planning
for coastal areas virtually impossible without a significant
res true turing of priori ties, ma jor changes in the decision-making
process and, in many cases, a redistribution of authority.

A f irs t s tep in unders tanding the governmen tal rela tionships
in the coas tal zone is to look a t the "proprie tary" in teres ts of
the s ta te and federal governments in the coas tal zone. As in the
case of the dividing line between state and private ownership,
the boundary is not the ultimate arbiter of rights or authori ty.
I t is only a starting point in the analysis.

Section 2. FEDERAL AND STATE BOUNDARIES

THE TIDELANDS CONTROVERSY

The popular name given to the dispute between the federal
and state governments over the control of the land, water and
resources of the territorial sea, the Tidelands Controversy, is
technically a misnomer. As the cases in Chap ter 2 indica te,
there has been no question concerning state ownership of the wet
sand area, the area between the low and high tide lines. The
ma jor dispute tha t arose in the late 1930 s and 1940 s involved
the lands seaward of the low tide ma".k.
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Prior to the 1930 s there had seemed to be little doubt that
the submerged lands and resources of the territorial sea were
"owned" by the adjacent sta tes. Actions of the federal and state
governments, as well as a century of court decisions, reinforced
this commonly held perception. In the late 1930 s, however,
several fac tors led the federal government to asser t an exclusive
claim to the terri torial sea. Overf ishing by Japan of f the
country s west coast and nati.anal defense from enemy submarines
were offered as reasons for the federal government s assertion of
jurisdiction, but the primary basis for the change of posi tion
was the growing importance of oil and gas linked with the
development of technology to exploit offshore petroleum
resources. California had been leasing off-shore areas for oil
development under the authority of a 1921 CalifornIa leasing act.
In ilay 1945 the Jus tice Depar tment filed sui t agains t California
successfully challenging the s tate s ownership of resources in
the terri torial sea.

The Uni ted S ta tes claimed a 3-mile terri torial sea, and i t
was known a t tha t time tha t the oil resources of the con tinen tal

shelf were not limi ted to tha t res tric ted area ~ There was no

basis in interna tional law for the Uni ted S tates to regula te or
exclusively control oil exploitation beyond its territorial sea.
The issue of the U ~ S. claim to the resources of the continental

shelf vis-a-vis other countries was as important as the issue of
federal control of the territorial sea. FolLowing a national
marine resources policy study by the Departments of Interior and
S ta te, the Uni ted S tates formalized i ts posi tion concerning
jurisdiction of the continental shelf and marine fisheri.es. The
1945 Truman Proclamation on the Continental Shelf stated:

"Having concern for the urgency of
conserving and prudently utilizing its
natural resources, the Government of the
Uni ted S ta tes regards the na tural resources
of the subsoil and sea bed of the conti.nental

shelf beneath the high seas but contiguous to
the coas ts of the Uni ted S ta tes as

appertaining to the United S tates, subject to
its jurisdiction and control. In cases where
the continental shelf extends to the shores

of another State, or is shared wi th an
adjacent State, the boundary shall be
determined by the United S tates and the S ta te
concerned in accordance wi th equi table
principles. The character as high seas of
the waters above the continental shelf and

the right to their free and unimpeded
navi.ga tion are in no way thus affected."
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A White House press release issued the same day, September
28, 1945, contained the following commentary:

"The policy proclaimed by the
President in regard to the jurisdic tion over
the continental shelf does not touch upon the
question of Federal versus S ta te control. It
is concerned solely with establishing the
jurisdiction of the Uni.ted States from an
interna tional s tandpoint. I t will, however,
make possible the orderly development of an
underwater area 750,000 square miles in
extent. Generally, submerged land which is
contiguous to the continent and which is
covered by no more than 100 fathoms �00
feet! of water is considered as the
con tinen ta1 shel f ."

Although the U. S. claim to the continental shelf had no
basis in international law, there was little international
objec tion to the claim, and the Proclama tion became the s tar ting
point of the international law of the continental shelf. The
Uni ted S ta te s v. Cali f ornia 1 i ti ga ti on, howe ve r, wa s only the
s tarting point of more than three decades of li tiga tion and
legislation attempting to define the relative rights of the
federal and state governments in the adjacent seas and submerged
lands.

UNITED STATFS v. CALIFOR'AIA

332 U.S. 19 �947!

NR. JUSTICF. BLACK delivered the opinion of the Court.

The United States by its Attorney General and Solicitor
General brought this sui t agains t the 8 tate of California
invoking our original jurisdiction under Ar ticle III, sec. 2, of
the Constitution which provides that "In all ases... in which

S ta te shall be par ty, the Supreme our t shall have original
Jurisdiction." The complaint alleges that the United States "is
the owner in fee simple of, or possessed of paramount rights in
and powers over, the lands, minerals and other things of value
underlying the Pacif ic Ocean, lying seaward of' the ordinary low
water mark on the coast of California and outside of the inland
wa ters of the S ta te, ex tending seaward three nau tical miles and
bounded on th nor th and sou th, respec tively, by the nor them and
southern boundaries of tne State of Ca' ifornia." I t is fur ther
alleged tha t California, acting pursua. t to state statutes, but



without authority from the United S tates, has negotia ted and
executed numerous leases with persons and corporations purporting
to authorize them to enter upon the described ocean area to take
petroleum, gas, and other mineral deposits, and that the lessees
have done so, paying to California large sums of money in rents
and royalties for the petroleum products taken. The prayer is
for a decree declaring the rights of the Uni ted S ta tes in the
area as against California and enjoining California and all
persons claiming under it from continuing to trespass upon the
area in viola tion of the rights of the Uni ted S tates.

California has filed an answer to the complaint. I t admits
tha t persons holding leases from California, or those claiming
under i t, have been ex trac ting petroleum produc ts from the land
under the three-mile ocean belt immediately adjacent to
Calf fornia. The basis of California s asserted ownership is tha t
a belt extending three English miles from low water mark lies
within the original boundaries of the state, Cal.Const.Art. XII
�849!; tha t the original thir teen s ta tes acquired from the Crown
of England title to all lands within their boundaries under
navigable waters, including a three � mile belt in adjacent seas;
and tha t since California was admi t ted as a state on an "equal
footing" with the originial states, California a t that time
became vested with title to all such lands. The answer further
sets up several "affirmative" defenses ~ Among these are that
Cali f ornia should be adj udged to have ti tie under a doc trine of
prescription; because of an alleged long � existing Congressional
policy of acquiescence in California s asserted ownership;
because of estoppel or laches; and, finally, by application of
the rule of res judicata'

*

The crucial question on the merits is not merely who owns
the bare legal ti tie to the lands under the marginal sea. The
Uni ted S ta tes here asser ts rights in two capaci ties transcending
those of a mere property owner. In one capaci ty it asserts the
right and responsibility to exercise whatever power and dominion
are necessary to protect this country against dangers to the
security and tranquility of its people incident to the fact that
the United S tates is loca ted immedia tely adjacent to the ocean.
The Government also appears in its capacity as a member of the
family of nations. In that capacity it is responsible for
conduc ting Uni ted S ta tes rela tions wi th o ther na tions. I t
asserts that proper exercise of these cons ti tutional
responsibilities requires that it have power, unencumbered by
state commitments, always to determine what agreemen ts will be
made concerning the control and use of the marginal sea and the
land under it. See '.IcCulloch v. Maryland, 4 Wheat, 316, 403-408;
Uni ted S ta tes v..'tinneso ta, '270 U. S. 181, 194. In the light of
the f oregoing, our ques tion is whe ther the s ta te or the Federal
Government has the paramount right and power to determine in the
first instance when, how, and by what agencies, foreign or
domes tic, the oil and other resources of the soil of the marginal
sea, known or hereafter discovered, may be exploited.

At the time this country von its independence from England
there was no settled international custom or understanding among
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na tions tha t each na tion owned a three-mile wa ter bel t along i ts
borders. Some countries, notably England, Spain, and portugal,
had, from time to time, made sweeping claims to a right of
dominion over wide expanses of ocean. And controversies had
arisen among nations about rights to fish in prescribed areas.
But when this nation was formed, the idea of a three-mile belt
over which a littoral nation could exercise rights of ownership
was but a nebulous suggestion. Neither the English charters
granted to this nation s se ttlers, nor the trea ty of peace wi th
England, nor any other document to which we have been referred,
showed a purpose to set apart a three � mile ocean belt for
colonial or state ownership. Those who settled this country were
interested in lands upon which to live, and waters upon which to
f ish and sail. There is no subs tantial suppor t in his tory for
the idea that they wanted or claimed a right to block off the
ocean s bottom for private ownership and use in the extraction of
i ts weal th.

It did happen that shortly af ter we became a nation our
s ta tesmen became interes ted in es tablishing na tional dominion
over a definite marginal zone to protect our neutrality.l/
Largely as a result of their efforts, the idea of a definite
three-mile belt in which an adjacent nation can, if it chooses,
exercise broad, if not complete dominion, has apparently at last
been generally accepted throughout the world, although as late as
1876 there was s till considerable doubt in England about its
scope and even i ts exis tence. See The Queen v. Keyn, 2 Ex. D. 63.
That the political agencies of this nation both claim and
exercise broad dominion and control over our three-mile marginal
bel t is now a se ttled fac t. Cunard S teamship Co. v. ';lellon, 262
U.S, 100, 122-124. And this assertion of national dominion over
the three-mile belt is binding upon this Court. See Jones v.
Vni ted S ta tes, 137 U. S. 202, 212-214; In re Cooper, 143 U. S.
472, 502-503.

Not only has acquisition, as it were , of the three-mile
belt been accomplished by the National overnment, but protection
and control of it has been and is a func tion of national external
sovereignty. See .Jones v. United 8 ta tes, 137 U.S. 202; In re
Cooper, 143 U.S. 472, 502. The belief that local interests are
so predominant as cons ti tu tionally to require s tate dominion over

1. �6! Secretary of S tat Jef fer son in a note to the
Bri tish mini s ter in 1793 poin ted to the nebulous charac ter of a
nation s assertions of territorial rights in the marginal belt,
and put forward the first official American claim for a three�
mile zone which has since won general interna tional acceptance,
Reprinted in H. Ex. Doc. No. 324, 42d ong,, 2d Sess, �872! 553-
554. See also Secretary Jefferson s note to the French .'linister,
Benet, reprinted in American State Papers, I Foreign Relations
�833!, 183, 184; Ac t of June 5, 1794, 1 S ta t. 381; 1 Kent,
Commentaries, 14 th Ed., 33-40.
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lands under its land-locked navigable wa ters finds some argument
for its support. But such can hardly be said in favor of state
control over any part of the ocean or the ocean s bottom. This
country, throughou t i ts existence has s tood for freedom of the
seas, a principle whose breach has precipita ted wars among
na ti ons. The country s adop tion of the three-mile bel t is by no
means incompatible with its traditional insistence upon freedom
of the sea, at least so long as the national Government s power
to exercise control consistently with whatever international
undertakings or commitments i t may see fi t to assume in the
national interest is unencumbered. See Hines v. Davidowi tz, 312
U.S. 52, 62-64; NcCulioch v. i'laryland, supra. The three-mile
rule is but a recognition of the necessity that a government next
to the sea must be able to protect itself from dangers incident
to its location. It must have powers of dominion and regulation
in the interest of its revenues, its health, and the security of
its people from wars waged on or too near its coasts. And
insofar as the nation asserts its rights under international law,
whatever of value may be discovered in the seas next to its
shores and within its protective belt, will most naturally be
appropriated for its use. But whatever any nation does in the
open sea, which detracts from its common usefulness to nations,
or which another na tion may charge de trac ts f rom i. t, is a
question for consideration among nations as such, and not their
separate governmental units. What this Government does, or even
what the states do, anywhere in the ocean, is a subject upon
which the nation may enter into and assume treaty or similar
in terna tiona 1 obl iga tions. See Uni ted S ta te s v. Belmon t, 301
U. S. 324, 331-332. The very oil abou t which the state and na tion
here contend might well become the subject of international
dispute and settlement.

The ocean, even its three � mile belt, is thus of vital
consequence to the nation in its desire to engage in commerce and
to live in peace with the world; i t also becomes of crucial
importance should it ever again become impossible to preserve
that peace' And as peace and world commerce are the paramount
responsibili ties of the na tion, ra ther than an individual s ta te,
so, if wars come, they must be fought by the nation. See Chy
Lung v. Freeman, 92 U.S. 275, 279. The state is not equipped in
our cons ti tu tional sys tern wi th the powers or the facili ties for
exercising the responsibilities which would be concomitant wi th
resources which might be of national and international
importance.

The ques tion of who owned the bed of the sea only became of
great potential importance at the beginning of this century when
oil was discovered there. As a consequence of this discovery,
California passed an Act in 1921 authorizing the granting of
permits to California residents to prospec t for oil and gas on
blocks of land off its coast under the ocean. Cal. Stats. 1921,
c. 303. This s ta te s ta tu te, and o thers which followed i t,
toge ther wi th the leasing prac tices under them, have precipi ta ted
this extr mely important controversy, and pointedly raised this
state-federal conflict for the first time. Now that the question
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is here, we deci de for the reasons we have stated that Calf f ornia
is not the owner of the three-mile marginal bel t along i ts coas t,
and tha t the Federal Government ra ther than the s ta te has

paramount rights in and power over that belt, an incident to
which is full dominion over the resources of the soil under that

water area, includi~g oil.

We hold tha t the Uni ted S ta tes is en ti tied to the relic f

prayed f or.

THE SUBMERGED LANDS ACT of 1953

43 U.S.C.S. 1311-1314

Sec ti on 1311. Righ ts o f the S ta te s

 a! Confirmation and establishment of title and ownership of
lands and r esrocues;~amusement, administration, leasing,
d~evelo ment, and use. it i ~ hereby determined and declared to he
in the public interest that �! title to and ownership of the
lands benea th navigable wa ters wi thin the boundaries of the
respec tive S ta tes, and the na tural resources wi thin such lands
and wa ters, and �! the right and power to manage, adminis ter,
lease, develop, and use the said lands and na tural resources all
in accordance with applicable S ta te law be, and they hereby,
subject to the provisions hereof, recognized, confirmed
es tabli shed, and ves ted in and assigned to the respec tive S ta tes
or the persons who were on June 5, 1950, entitled thereto under
the law of the respective States in which the land is loca ted,
and the respec t' ve grantees, lessees, or successors in interest
thereof;

 b! Release and relinquishment of title and claims of Uni ted
States; payment to States of moneys paid under leases. �! The
United S ta tes hereby releases and relinquishes unto said S tates
and persons aforesaid, except as otherwise reserved herein, all
right, title, and interest ot the United States, if any it has,
in and to all said lands, improvements, and natural resources;
�! the Uni ted S ta tes hereby releases and relinquishes all claims
of the United S tates, if any it has, for money or damages arising
out of any operations of said States or persons purs ~ant to 3 tate
au thori ty upon or wi thin said lands and navigable wa ters; and �!
the Secretary of the Interior or the Secretary of the Navy or the
Treasurer of the Uni ted S tates shall pay to the respective S ta tes
or their grantees issuing leases covering such lands or natural
resources all moneys paid thereunder to the Secretary of the
Inter'or or to the Secretary of the 'iavy or to the Tr asurer of
the Uni ted S ta tes and suhjec t to the =on trol of any of them or to
the control of the United S tates on toe effective date of this
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Ac t [ enac ted ~lay 22, 1953], except tha t por tion of such moneys
which �! is required to be re turned to a lessee; or �! is
deduc tible as provided by stipula tion or agreement be tween the
United States and any of said S ta tes;

Section 1312. Seaward boundaries of S tates

The seaward boundary of each original coastal S tate is hereby
approved and confirmed as a line three geographical miles distant
from its coast Line or, in the case of the Great Lakes, to the
internati.onal boundary. Any State admitted subsequent to the
forms tion of the Union which has not already done so may extend
its seaward boundaries to a line three geographical miles distant
from i ts coast line, or to the international boundaries of the
Uni ted S ta tes in the Grea t Lakes or any o ther body of wa ter
traversed by such boundaries. Any claim her tofore or hereaf ter
asser ted ei ther by cons ti tu tional provision, s ta tu te, or
otherwise, indicating the intent of a State so to extend i ts
boundaries is hereby approved and confirmed, without prejudice to
its claim, if any it has, that its boundaries extend beyond that
line. ~Nothin in this section is to be construed as questioning
or in any manner prejudicing the existence of any State s seaward
boundar beyond three~eographical miles if it was so provided by
its constitution ~or laws rior to or at the time such State
becaue a member of the Union or if it hes been heretofore

approved by Congress.  Emphasis added.!

Section 1314m Rights and powers retained by the United States;
purchase of na tural resources; condemna tion of lands.
 a! The United States retains all its naviga tional servitude and
rights in and powers of regulation and control of said lands and
navigable waters for the constitutional purposes of commerce,
naviga tion, national defense, and international affairs, all of
which shall be paramount to, but shall not be deemed to include,
proprietary rights of ownership, or the rights of management,
administra tion, leasing, use, and development of the lands and
na tural resources which are specifically recognized, confirmed,
es tablished, and vested in and assigned to the respective States
and o thers by sec tion 3 of this Act [ 43 USCS f> 1 3 11] .
 b! In time of war or when necessary for national defense, and
the Congress or the President shall so prescribe, the United
S ta tes shall have the righ t of f irs t refusal to purchase a t the
prevailing marke t pri.ce, all or any por tion of the said na tural
resources, or to acquire and use any por tion of said lands by
proceeding in accordance wi th due process of law and paying jus t
compensation therefor.

* g
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UNITED STATES v. FLORIDA
363 U.S. 121 �960!

NR. JUSTICE BLACK delivered the opinion of the Court.

This controversy involves the interests of all five Gulf
States � Florida, Texas, Louisiana, 4lississippi and Alabama
in the submerged lands off their shores. The Court heard the
claims together, but treats them in two opinions. This opinion
deals solely wi th Florida s claims. The result as to the other
S tates is discussed in [a separate j opini on, ante, p. 1. All the
claims arise and are decided under the Submerged Lands Act of
1953.

The Act granted to all coastal States the lands and
resources under navigable waters extending three geographical
miles seaward from their coastlines. In addition to the three
miles, the five Gulf States were granted the submerged lands as
far ou t as each S ta te s boundary line ei ther "as i t exis ted at
the time such S tate became a member of the Union," or as
previously "approved by Congress," even though tha t boundary
extended further than three geographical miles seaward. But in
no event was any S ta te to have "more than three marine leagues
into the Gulf of;1exico." This sui t was firs t brought agains t
Louisiana by the United S tates, Uni ted S ta tes v. Louisiana, 350
U.S. 990, :invoking our original jurisdiction under Art. III, 2,
cl. 2, of the Constitution, to determine whether Louisiana s
boundary when it became a member of the Union extended three
leagues or more into the Gulf, as Louisiana claimed, so as to
enti tie i t to the maximum three-leagues grant of the Submerged
Lands Act. Af ter argument on the Government s motion for
judgmen t agains t . ouisiana, we sugges ted tha t the in teres ts of
all the Gulf S ta tes under the Ac t were so rela ted, "tha t the
just, orderly, and effective determina tion" of the issues
required tha t all those S ta t s be before the Cour t. Uni ted
S tates v. Louisiana, 354 U.S. 515, 516. All are now defendants,
each has claimed a three-league bou~dary and grant, which the
United S tates denies, and the issues have been extensively
briefed and argued by the parties. As stated, this opinion deals
only with the United States-Florida controversy.

Florida contends tnat the record shows it to be entitled
under the Ac t to a declara tion of ownership of three marine
leagues of submerged lands, because �! its boundary extended
three leagues or more seaward into the Gulf when it became a
S ta te, and �! Congress approved such a three-league boundary for
Florida af ter its admission into the Union and before passage of
the Submerged Lands Ac t. Since we ag:-.ee wi th Florida s la t ter
contention, as to congressional approval, we find it unnecessary
to decide the boundaries of Florida a t the time i t became a
8 tate.

Florida claims tha t Congress appr::,'. ed i ts three-1eagu
boundary in 1868, by approving a const:.. u tion submi t ted to
Congress as required by a Reconstructioi. A" t passed Narch 2,



1867. 14 Stat. 428. That constitution carefully described
Florida s boundary on the Gulf of Mexico side as running from a
point in the Gulf " three leagues from the mainland" and " thence
nor thwes twardly three leagues from the land" to the next point.
The Uni ted S ta tes concedes tha t f rom 1868 to the present day
Florida has claimed by its constitutions a three-league boundary
into the Gulf. The United S tates also admi ts that Florida

submitted this constitution to Congress in 1868, but denies that
the Gulf boundary it defined was "approved" by Congress within
the meaning of the Submerged Lands Act. This is the decisive
question as between Florida and the Uni ted S tates.

The 1868 Florida Constitution was wri tten and adopted by
Florida pursuant to the congressional Act of March 2, 1857 as
supplemented by a second Act of March 23, 1867.

c

Congress no t only approved Florida s Constitution ~hich
included three-league boundaries, but Congress in 1868 approved
it within the meaning of the 1867 Acts.

A * *

The voluminous references to the Reconstruction debates fail

to show us precisely how closely the Southern S tates
Reconstruction Contitutions were examined ~ We cannot know, for
sure, whether all or any of the Congressmen or Senators gave
special attention to Florida s boundary description. We are
sure, however, tha t. this cons ti tu tion was examined and approved
as a whole, regardless of how thorough that examination may have
been, and we think that the 1953 Submerged Lands Act requires no
mote than this. Moreover, the Hearings and the Reports on the
Submerged Lands Act show, as the Government s brief concedes,
that those who wrote into that measure a provision whereby a
S tate was granted up to three leagues if such a boundary had been
"heretofore approved by Congress," had their minds specifically
focused on Florida s claim based on submissi,on of its 1868

Cons ti tu tion to Congress. When Florida s claims were men tioned
in the hear ings i, t was generally assumed tha t Congress had
previously "apptoved" its three � league boundaries. The Senate
Report on a prior bill, set forth as a part of the report on the
1953 Act, pointed out that "In 1868 Congress approved the
Constitution of Florida, in which its boundaries were defined as
extending 3 marine leagues seaward and a like dis tance into the
Gulf of Mexico." S. Rep. Vi o. 133, 83d Cong., 1st Sess. 64-65.
The language of the Submerged Lands Act was at least in part
designed to give Florida an opportunity to prove its right to
adjacent submerged lands so as to remedy wha t the Congress
evidently felt had been an injustice to Florida ~ Upon proof that
Florida s claims met the statutory standard -- "boundaries
heretofore approved by the Congress" -- the Act was intended to
"confirm" and "restore" the three-league ownership Florida had
claimed as i ts own so long and which claim this Cour t had in
e f f ec t re jec ted in Uni ted S ta ted v. Texas, 339 U. S. 707; Uni ted
S tates v. Louisiana, 339 U.S. 699; and Uni ted S tates v.
California, 332 U.S. 19. As previously shown, Congress in 1868
did approve Florida s claim to a boundary three leagues from its
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shores. And, as we have held, the 1953 Ac t was wi thin the power
of Congress to enac t. Alabama v. Texas, 347 U. S. 272. See also
United States v. California, 332 U.S. 19, 27.

We therefore deny the United S tates motion for judgment.
We hold that the Submerged Lands Act grants Florida a three-
marine � league belt of land under the Gulf, seaward from its
coastline, as described in Florida s 1868 Constitution. The
cause is retained for such further proceedings as may be
necessary more specifically to deter~inc the coastline, fix the
boundary and dispose of all other relevant ma t ters. The parties
may submit an appropriate form of decree giving effect to the
conclusions reached in this opinion.

It is so ordered.

NOTES

l. The Submerged Lands Act of 1953 was the Congressional
response to Uni ted S ta tes v. Calif ornia and i ts progeny.
Al though the Act declared s ta te ownership of the submerged lands
and resources within 3 miles of the coast, it by no means ended
the federal-s ta te conf lie t in the marginal seas. Note tha t the
federal grant to the states took the form of a "quitclaim" and
was without prejudic to state claims beyond 3 miles. Rather
than finally settling the issue of the state-federal boundary,
the Submerged Lands Act signaled the beginning of another series
of disputes concerning s tate claims beyond 3 miles.

The f irs t series of cases involved the s ta tes bordering the
Gulf of .'lexico. Only Florida and Texas established the right to
a 3 league boundary. The Supreme Court rejected the claims of
;<ississippi, Alabama and Louisiana to territorial seas beyond
miles.

3. The 1960 Florida boundary case, supra, settled only the
Florida boundary in the Gulf of .'fexico. In the 1970 s, Florida
and the other Atlantic s ta tes asserted claims beyond 3-miles in
the Atlantic Ocean. In Uni ted S ta tes v. Maine, ~20 U. S. 515
�975!, the. Supreme Court rejec ted the claims of the s ta tes that
made up the original thirteen colonies. Florida s claim was also
rejected, United S ta tes v. Florida, 420 U.S. 531 �975!,
resulting in Florida having a 3-mile territorial sea in the
Atlantic Ocean and a 3-league terri toria sea in the "ulf of
Iexico. The final issue to be resolved, f course, was to
determine where the Atlantic ends and the ulf begins.
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UNITED STATES v. FLORIDA
425 U.S. 791 �976!

DECREE

The joint motion for entry of a decree is granted.

For the purpose of giving effect to the decision and opinion
of this Court announced in this case on March 17, 1975, 420 U.S.
531, and to the Supplemental Report of the Special Master filed
,January 26, 1976, it is ORDERED, ADJUDGED, AID DECREED AS
FOLLOWS:

1. As agains t the S ta te of Florida, the Uni ted S ta tes is
entitled to all the lands, minerals, and other natural resources
underlying the Atlantic Ocean more than 3 geographic miles
seaward from the coastline of that State and extending seaward to
the edge of the Continental Shelf, and the Sta te of Florida is
not entitled to any interest in such lands, minerals, and
resources. As used in this decree, the term "coas tline" means
the line of ordinary low water along that portion of the coast
which is in direct contact with the open sea and the Iine marking
the seaward limi t of inland wa ters, as de termined under the
Convention on the Territorial Sea and the Contiguous Zone, 15
U.S.T.  P t. 2! 1606,

2. As agains t the Jni ted S ta tes, the S ta te of Florida is
enti tied to all the lands, minerals, and o ther na tural resources
underlying the Atlantic Ocean extending seaward from its
coastline for a distance of 3 geographic miles, and the United
S ta tes is not enti tied, as agains t the S ta te of Florida, to any
interes t in such lands, minerals, or resources, wi th the
exceptions provided by Section 5 of the Submerged Lands Act, 43
U.S.C. 1313.

3. As against the S ta te of Florida, the Uni ted S ta tes is
entitled to all the lands, minerals and other natural resources
underlying the Gulf of Mexico more than 3 marine leagues from the
coastline of that State; the State of Florida is not entitled to
any interest in such lands, minerals, and resources. >Jhere the
hi s toric coas tline of the S ta te of Florida is landward of i ts
coast'ine, the Uni ted States is additionally enti tied, as agains t
the State of Florida, to all the lands, minerals, and other
natural resources underlying the Gulf of Mexico more than 3
marine leagues form the S tate s historic coastline  but not less
than 3 geographic miles from i ts coas tline!, and the S tate of
Florida is not entitled to any interest in such lands, minerals,
and resources. As used in this decree, the term "his toric
coastline" refers to the coastline as it existed in 1868, as to
be de termined by the par ties.
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4. As against the Uni ted S tates, the Sta te of Florida is
entitled to all the lands, minerals, and other natural resources
underlying the Gulf of Mexico extending seaward for a distance of
3 marine leagues from its coastline or its historic coastline,
whichever is landward, but for not less than 3 geographic miles
from its coastline; the United States is not entitled, as against
the S ta te of Florida, to any interes t in such lands, minerals, or
resources, with the exceptions provided by Section 5 of the
Submerged Lands Act, 43 U.S.C. 1313.

5. For the purpose of this decree, the Gulf of Mexico lies
to the north and west, and the Atlantic Ocean to the south and
east, of a line that begins at a point on the northern coast of
the island of Cuba in 83 degrees west Longitude, and extends
thence to the northward along that meridian of longitudo to 24
degrees 34 nor th la ti tude, thence eas tward along tha t para.llel
of la ti tude through Rebecca Shoal and the Quicksands Shoal to the
Marquesas Keys, and thence through the Florida Keys to the
mainland at the eastern end of Florida Bay, the line so running
that the narrow waters wi thin the Dry Tortugas Islands, the
Marquesas Keys, and Florida Keys, and between the Florida Keys
and the mainland, are within the Gulf of Mexico.

6. There is no his toric bay on the coas t of the S ta te of
Florida. There are no inland wa ters wi thin Florida Bay, or
within the Dry Tortugas Islands, the Marquesas Keys, and the
lower Florida Keys  from Money Key to Key West!, the closing
lines of which affect the right of either the Uni ted States or
the S tate of Florida under this decree.

7. Jurisdiction is reserved by this Court to entertain
such further proceedings, enter such orders and issue such writs
as may from time to time be deemed necessary or advisable to give
proper force and effect to this decree.
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NOTES

l. Although I t is now well settled tha t the federal government,
not the states, "owns" the submerged lands beyond the 3-mile
territorial sea, the actual boundry lines are still in dispute.
Cases like United S tates v. Maine, United S tates v. California,
and United States v. Louisiana continued for years in an attempt
to determine the location of the 3-mile boundry. For states with
large oil reserves offshore or with a major interest in inshore
fisheries, the determination of the exact extent of state
jurisdiction is considered extremely important. Irregular
coastlines, bays, rivers and islands created delimi tation
problems not addressed by the Submerged Lands Act. In order to
deal with these issues, the Supreme Court in United S tates v.
California, 381 V.S. 139 �965!, adopted the definitions an
international treaty, the Convention on the Territorial Sea and
Contiguous Zone, done at Geneva, April 29, 1958, 15 U.S.T. 1606,
T.I.A.S. No. 5639, 516 U.N.T.S. 205, to deal with the boundary
delimitation issues lef t unresolved by the Submerged Lands Act.

2. Waters within bays, the mouths of rivers, and between fringe
islands and the coast are internal or inland waters, not part of
the territorial sea. The limit of the territorial sea must be
measured from closing lines, not from the low water line. The
figures below from Shalowitz, Boundary Problems Raised by the
Submerged Lands Act, 54 Colum. L. Rev. 1021 �954!, illustra te
some of the terminology and def ini tions involved in territorial

sea delimi ta tion. Fmvs E l.� Terminology.
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The Supreme Court adopted the Convention on the Territorial Sea
and Conti.guous Zone s semi-circle, twenty-four mile closing line
rule for bays. [Art. 7�! j In order to qualify as a bay, a body
of wa ter mus t have an area larger than a semicircle, the closing
line of the bay representing the diameter. In no event,
however, can the closing line be more than twenty-four miles. In
the diagram below, coastline 8 represents a true bay. Coastline
C only has an identation that does not constitute a bay.

� An open and a closed bay by the semicircular method.
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Note that the territorial sea is not measured by a line running
parallel to the coast, but is enclosed by an "envelope of arcs."
This envelope of arcs method a ssures tha t the territorial sea
boundary is always three miles from the nearest point on the

coastline. -Princip'le o  th» envelope line and its use by tbe navigator.
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3. The Uni ted S ta tes v. Florida decree, supra page 196, s ta ted
that the Bay of Florida was not a historic bay. Historic bays
are an exception to the 24-mile closing line/semicircle rule. In
United States v. Louisiana, 394 U.S. 11 �969!, the Supreme Court
set out the test for a historic bay:

-continuous exercise of authority and dominion over the area
claimed..

-acquiescence by forei,gn nations.
See also United S ta tes v. Alaska 422 U.S. 184 �975!.

4. A ma jori ty of coas tal na tions claim a terri torial sea of 12
miles or more, as compared to the U.S. claim of 3 miles. The
I'hird United Nations Conference on the Law of the Sea  UNCLOS
III! recently concluded a comprehensive Law of the Sea Tres ty
 which the U.S. did not sign! which recognizes the legality of a
12 mile territorial sea. From time to time legislation has been
introduced in Congress to expand the territorial sea to 12 miles.
If the U.S. territorial sea were expanded to 12 miles, what would
be the effect on federal and state jurisdica tion under the
Submerged Lands Act? Note that the Submerged Lands Act grants
states title to a limit of three miles, not to the territorial
sea ~

5. The United States offshore jurisdiction is not limited to a
3 mile territorial sea and the continental shelf. The U.S. also
claims a 12 mile contiguous zone, a 200 mile fishery conservation
zone �976! and a 200 mile exclusive economic zone �983! . For
an overview of U.S. claims and boundaries, see Feldman and
Colson, The Maritime Boundaries of the Uni ted S ta tes, 75 Am. J.
Int 1 Law 729 �981!.

6. While the federal-s ta te boundary di spu te raged, there was
actually very little conflict over lateral boundaries, the
boundaries be tween s ta tes in the terri torial sea. The Texas-
Louisiana boundary became important because of the oil involved,
bu t mos t s ta tes saw li t tie reason to even negotia te a terri torial
sea boundary line wi th their neighbors. Federal legisla tion,
however, has ended the days of amiably shared territorial waters.
First, the Coastal Energy Impact Program and now the proposed
Revenue Sharing Act base allocation of funds to the states on a
formula related to oil leasing and production on the "adjacent"
continental shelf. "Adjacent" shelf is determined by extending
state territorial sea boundaries. Now the intersta te war is on.
See, Christie, Coastal Energy Impact Program Boundaries on the
Atlantic Coast: A Case S tudy of the Law Applicable to La t ral
Seaward Boundaries, 19 Va. J, Int 1 L. 841 �980! .
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Section 3. FISHERIES MANAGEMENT

A. STATE FISHERIES MANAGEMENT

Prior to 1977, states were the primary managers of the
country s fisheries. By virtue of the police power, the states
regulated fisheries in inland waters and the territorial seas.
The landmark case of Skiriotes v. Florida, 313 U.S. 69 �941!,
recognized the right of a state to regulate its citizens outside
territorial waters. In holding that state regulations on the
taking of sponges would apply to a Florida resident even if he
were not in terri torial wa ters, the Supreme Cour t s ta ted:

If the United States may control the
conduct of its citizens upon the high seas,
we see no reason why the S tate of Florida may
not likewise govern the conduct of its
citizens upon the high seas with respect to
matters in whi.ch the State has a legitimate
interest and where there is no conflict with
acts of Congress....

W primary means of enforcement of state fisheries laws has
been the use of landing laws or the prohibition of the possession
of certain gear. In addition to regulating state citizens and
other fishermen within the territorial sea, these kinds of laws
can have significant impacts on noncitizen fishermen fishing
ou tside the terri torial sea. In spi te of the extra terri torial
impacts, the Supreme Court has, prior to 1977, upheld landing
laws when they are necessary for enforcement of fishery
managemen t legi sla tion.

The following excerpt provides an overview of state
fisheries regulation prior to 1977:

Schoenbaum & McDonald, State Management of Marine Fisheries
After the Fishery Conservation and Management Act of 1976
and Douglas v. Seacoast Products, Inc., 19 Wm. & Mary L.
Rev. 17 1977!

State Jurisdiction Over Fisheries Within Territorial Waters

In analyzing the law of fisheries management one initially
must determine the sources and extent of state jurisdiction and
control over marine fisheries. S tates historically have asserted
claims of control over fisheries located both within and wi thout
territorial wa ters. Prior to 1900, the Uni ted S tates Supreme
Cour t recognized tha t the s ta tes, as sovereign representa tives of
the people, possessed an ownership interest in fish and wildlife
located within their territories.1/ Subsequently, in Missouri v.
Holland the Cour t limi ted the s ta te ownership doc trine to include
only wildlife reduced to actual possession by skillful capture,
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noting that the claim to title in migratory creatures rested upon
a "slender reed."

In 1948 the Supreme Court discarded the concept of
"ownership" and described the doctrine as a "fiction," which was
utilized to express the s ta tes power to preserve and regula te
the exploi ta tion of their na tural resources. This power to
regulate fishes in terri torial waters, the Court stated, was
always subjec t to paramoun t powers re tained by the federal
government. The theory of state ownership resurfaced in 1953,
however, wi th the passage of the Submerged Lands Ac t, which
vested in the states "title to and ownership of ... natural
resources" wi thin their navigable wa ters and the lands benea th
them. Included in this statutory grant was the "right and power
to manage, admini s ter, lease, develop and use" the na tural
resources, which were defined to include fish, shrimp, oysters,
and other marine animal and plant life. Subject to the paramount
powers of the federal government, the Submerged Lands Act
confirmed the ownership interest of the states in the marine
resources found within their terri torial wa ters.

B. Extra terri torial S ta te Jurisdiction

In addi tion to the ownership theory empowering states to
manage fisheries within their territorial waters, two legal
doctrines establishing the authority of coastal s tates to
regulate and manage marine fisheries located beyond their
terri torial wa ters have been recognized. The f irs t doc trine
arose from s tate regula tions collec tively known as "landing
laws."2/ Under such regulations, states may exercise control

1. �0! Se~ee. g., Geer v. Connec ticu t, 161 U. S. 519, 528-29
�896!   the s ta te, as the sovereign represen ta tive of i ts people,
has the right to control and regulate, to the maximum extent
possible, the common ownership of wildlife!; Manchester v.
,'1assachussetts, 139 U.S. 240, 259-60 �891!  states have an
ownership interest in territorial waters and the fish within
those wa ters!; "1ar tin v. Waddell, 41 U. S. �6 Pe t. ! 357, 414
�842!   the common ownership interest of Vew Jersev in marine
fisheries within navigable waters was paramount to right of
private ownership traceable to a grant by royal charter to the
Duke of York!.

2. �4! Generally, landing laws prohibit the possession, sale, or
transpor ta tion of fish, or game within a state if such possession,
sale, or transpor ta tion viola tes s ta te law. The prohi bi tion
extends to all fish because it is impossible to distinguish
between f ish caught within or without. s tate terri torial waters,
and any limi ta tion on the prohibi tio: would render i ts
enf orcemen t inc f f ec tive.



over fish caught beyond the three mile limit that subsequently
are brought within their territorial waters. In the principal
case of Bayside Pish Co. v. Gentler the Supreme Court upheld as a
valid exercise of the state s police power a California landing
law, rgula ting the processing of sardines, that applied equally
to all of those fish regardless of where they were caught. The
purpose of the regula tion was to prevent a deple tion of the Local
fish supply, and jurisdiction to control the sardines brought
into the state was necessary to prevent evasion of this local
policy. Because any impact on commerce was incidental and beyond
the purposes of the legislation, the Court rejected the argument
tha t the landing law placed an improper burden on interstate
commerce. Consequently, justified by conserva tion enforcement
considerations, the states could prohibit possession of fish
taken ou tside their terri torial wa ters and require a permi t f or
any fishing vessel operating within state waters even though its
catch may have come from operations conducted wholly outside the
sta te.

The second basis for extraterritorial regulation of marine
fisheries is derived from the right of a state to control the
conduct of its citizens on the high seas. The Supreme Court
relied on this rationale in Skiriotes v. Florida to affirm the
conviction of a Florida resident who had used gear prohibited
under Florida law to harvest sponges outside the territorial
limit of the state s police power over one of i ts citizens, which
was permissible in the absence of any conflict with federal law.

Recently, a series of cases arising in Alaska explored a new
basis for state extraterritorial jurisdiction over marine
fisheries. The controversies involved regulations to control
crab fishing in the Bering Sea Shellfish Area, which extends
hundreds of miles west of Alaska s shoreline. The regula tions
provided for the closing of the crab fishing area each year after
23,000,000 pounds of crab had been taken and made it unlawful to
possess, transport, buy, or sell additional crabs "taken in any
waters seaward of the officially designated as the territorial
waters of Alaska." In Hjelle v. Brooks crab fishermen from the
state of Washington obtained a preliminary injunction in the
United States District Court for the District of Alaska against
the enforcement of these regulations on the ground that they
uncons ti tu tionally burdened in ters ta te commerce. Because the
state purported to exercise direct control over crabs in the
entire Bering Sea Shellfish Area, the court rejected Alaska s
contention that the regulations were necessary to conserve crab
f ishing wi thin the s ta te. Al though the Landing Law cases permi t
a s tate to regulate extra territorial conduc t to facili ta te
conserva tion of a resource clearly wi thin the s ta te, the court
distinguished Hjelle from those cases on its facts. Because of
the direct extraterritorial effect of the regulations and the
absence of a showing that their purpose was to facilitate
conserva ti on enf orcemen t wi thin s ta te wa ters, the cour t concluded
tha t the plain tif f s were Likely to prevail on the meri ts and
issued the preliminary injunction.

Following the Hjelle decision the Alaska Board of Fish and
Game repealed the objectionable regulations and issued emergency
measures. These provisions established a series of crab fishing
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closures for designated "s ta tis tical areas," each of which
consisted of a "registration" area of waters within state
jurisdiction and an adjacent seaward "biological influence zone."
In State v. Bundrant the Alaska Supreme Court reviewed the
convictions of several crab fishermen charged with violating
these new regulations. The defendants were of two categories:
those charged with illegal possession within the three mile limit
of crabs taken on the high seas and those charged wi th prohibi ted
extraterritorial activities within closed areas located sixteen
to sixty miles off the Alaskan coast. Only one of the defendants
was an Alaskan resident.

In holding that both categories of defendants were properly
charged and subject to state regulation, the Alaska Supreme Court
repudia ted the analysis of Hjelle and departed from the well-
established limits on s tate power to exercise extra terri torial
jurisdiction. The court refused to adopt a restrictive
interpretation of the landing law cases, which would have
required the demonstration of an enforcement problem within state
territorial waters as a prerequisite for expanded state
jurisdicti.on; instead, the court stated that the test was whether
the regulations bore a "reasonable relationship to the purpose
sought to be achieved." Thus the issue was whether
extraterritorial control was necessary on ecological grounds for
the conserva tion of f ishery resources tha t existed partially
wi thin s ta te wa ters. Applying this doc trine, the cour t concluded
that because crabs are migratory creatures, moving beyond the
state s territorial boundaries at various times during the year,
Alaska s regulation of activity on the high seas was necessary
to conserve the crabs existing within its waters and thus clearly
wi thin the s ta te s police power.

The court in Bundrant also extended the Skiriotes concept of
the power of a s ta te to regula te the conduc t of i ts ci tizens on
the high seas. Citing precedents from domestic and international
law, the court b. oadened this principle into a general concept of
"objective terri torial" jurisdic tion whereby a state may control
the ac tivi ties of none i tizens ou tside i ts j ur isdic tion when those
activities have detrimental effects on a fishery wi thin state
waters. The impac t of this concep t is to allow direc t s ta te
inforcement against noncitizens on the high seas.

*

C. Limi ts on S ta te Jurisdic tion

Even within the three mile limi t, the Constitution and
applicable federal law restrict state control ov r marine
fisheries. In Toomer v. Witsell the Supreme Court held tha t a
Sou th Carolina s ta tu te requiring nonresidents to pay a $2,500
license fee and residents only $25 was a viola tion of the
privileges and immunities clause of the Cons ti tuti.on.
Interpreting the clause as a guarantee of the right of
nonresiden ts to engage in commercial ishing wi thin a s ta te on an
equal basis with citizens of that sta e, the Court stated that a
disparity in the treatment of nonresi nts is justifiable only
when a subs tan tial reason exis ts for t e discrimina tion beyond
the mere fact that the nonresidents az"- citizens of another
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s ta te; fur thermore, if such reason exis ts, the degree of
discrimination must bear a close relation to the state s

purpose.3/ The court rejected as unsubstantiated by the record
arguments that the discriminatory fees were necessary to maintain
conservation and to recover costs of enforcement.

Toomer also overturned a South Carolina statute that

required all owners of shrimp boats fishing within the state s
terri torial wa ters to unload their ca tch a t a Sou th Carolina

port. Because the statute s purpose was to divert business to
South Carolina that otherwise would have gone to other states, it
created a burden on interstate commerce, which contravened the
commerce clause of the Uni ted S ta tes Cons ti tu tion.

The equal protection clause of the fourteenth amendment also
has been used as the basis for declaring state fisheries
regula tion unconsti tu tional. ln Takahashi v. Fish and Game

ommission the Supreme Court held that a California statute
barring the issuance of commercial fishing licenses to "persons
ineligible for citizenship" was directed towards resident
Japanese aliens and therefore crea ted an impermissible
classification. The concept of equal protection guarantees
resident aliens the same right to earn a livelihood as is enjoyed
by all ci ti zens.

in the recent ~hou las decision, the Supreme Court announced
another limitation on state regulation of marine fisheries.

3 ~ �8! The Court also rejected the state ownership theory as a
justification for discrimination against nonresidents, and
distinguished NcCready v. Virginia, 94 U.S. 391 �876!, which
upheld a Virginia statute prohibiting nonresidnets from planting
oysters in the tidal waters of the Ware River. The Court
restricted ac~greed ro inland waters aud non-free swimming fish.
334 U.S. at 401.

DOUGLAS, CONNISSIONER, VIRGINIA NARINE
RESOURCES CONNISSION v. SEACOAST PRODUCTS, INC.

431 U.S. 265 �977!

NR. JUSTICE NARSHALL delivered the opinion of the Court.

The issue in this case is the validity of two Virginia
statutes that limit the right of nonresidents and aliens to catch
f i sh in the terri torial waters of the Commonwealth.
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Persons or corpora tions wishing to fish commercially in
Virginia must obtain licenses. Section 28.1-81.1 of the Virginia
Code  Sec. 81. 1!  Supp. 1976!, enac ted in 1976, limi ts the
issuance of commercial fishing licenses to United S tates
citizens. Under this law, participants in any licensed
partnership, firm, or association must be citizens. A fishing
business organized in corpora te f orm may be licensed only i f i t
is chartered in this country; American ci tizens own and control
at least 75/ of its stock; and its president, board chairman, and
controlling board majority are citizens.

Section 28.1-60 of the Virginia Code  Sec. 60!  Supp. 1976!
governs licensing of nonresidents of Virginia to fish for
menhaden an inedible but commercially valuable species of fin
fish. Section 60 allows nonresidents who mee t the citizenship
requirements of Section 81.1 to obtain licenses to fish for
menhaden in the three � mile-wide belt of Virginia s territorial
sea off the Commonwealth s eastern coastline. At the same time,
however, Section 60 prohibits nonresidents from catching menhaden
in the Virginia portion of Chesapeake Ray.

Appellee Seacoast Products, Inc., is one of three companies
that dominate the menhaden industry. The other two firms, unlike
Seacoast, have fish � processing plants in Virginia and are owned
by American citizens. Hence, they are not affected by either of
the restrictions challenged in this case. Seacoast was founded
in New Jersey in 1911 and maintains i ts pr'incipal offices in that
State; it is incorporated in Delaware and qualified to do
business in Virginia. The other appellees are subsidiaries of
Seacoast; they are incorporated and maintain plants and offices
in States o ther than Virginia. In 1973, the family of Seacoast s
founder sold the business to Hanson Trus t, L td., a Uni ted t'ingdom
company almost entirely owned by alien stockholders. Seacoast
continued its opera tions unchanged af ter the sale. <11 of its
officers, directors, boat captains, and crews are American
citizens, as are over 95/ of its plant employees.

At the time of its sale, Seacoast s fishing vessels were
enrolled and licensed American-flag ships. See infra, at 272-
274 . Under 46 U.S. C. Section 808, 835, the transfer of these
vessels to a foreign-controlled corpora tion required the approval
of the Depar tment of Commerce. This was granted uncondi tionally
over the opposi tion of Seacoas t s compe ti tor s af ter a full public
hearing that considered the effect of the transfer on fish
conservation and management, on American workers and consumers,
and on competition and other social and economic concerns.
Fo1.lowing this approval, appellees fishing vessels were re-
enrolled and relicensed pursuant to 46 U.S.C. Section 251-
252, 263. They remain subject to all United S tates laws
governing maritime commerce.

208



In past decades, although not recently, Seacoast had
operated processing plants in Virginia and was thereby entitled
to fish in Chesapeake Bay as a resident. Nore recently, Seacoast
obtained nonresident menhaden licenses as restricted by Section
60 to waters outside Chesapeake Bay. In 1976, however, Section
81. 1 was passed by the Virginia Legi sla ture, c. 338, 1976 Va.
Acts, and appellant James E. Douglas, Jr., the Commissioner of
Marine Resources for Virginia, denied appellees license
applications on the basis of the new law. Seacoast and its
subsidiaries were thereby completely excluded from the Virginia
menhaden fishery.

Appellees accordingly filed a complaint in the District
Court for the Eastern District of Virginia, seeking to have
sections 60 and 81.1 declared unconstitutional and their
enforcement enj oined. A three- judge court was convened and i t
struck down both statutes. It held that the citizenship
requirement of section 81.1 was pre-empted by the Bartlett Act,
16 U.S.C. 1081 et ~se ., and that the residency restriction of
section 60 violated the Equal Protection Clause of the Fourteenth
Amendment. We noted probable jurisdiction of the Commissioner s
appeal, 425 U.S. 949 �976!, and we affirm.

Seacoast advances a number of theories to support affirmance
of the judgment below. See Fusari v. Steinberg, 419 U.S ~ 379,
387 n. 13 �975!; D~andnld e v. Wllllaas, 397 U.S. 471, 475 n. 6
�970!. Among these is the claim that the Virginia statutes are
pre-empted by federal enrollment and licensing laws for fishing
vessels. The United States has filed a brief as amicus curiae
supporting this contention. Although the claim is basically
constitutional in nature, deriving its force from the operation
of the Supremacy Clause, Art. VI, cl. 2, it is treated as
"statutory" for purposes of our practice of deciding statutory
claims first to avoid unnecessary constitutional adjudications.
See Ha ans v. Lavine, 415 U.S. 528, 549 �974!. Since we decide
the case on this ground, we do no t reach the cons ti tu ti ona1
issues raised by the parties.

The well-known principles of pre-emption have been rehearsed
only recently in our decisions. See, e.g., Jones v. Rath Packing
Co., 430 U.S. 519, 525-526 �977!; De Canas v. Bica, 424 U.S. 351
�976!. No purpose would be served by repeating them here. It
is enough to note that we deal in this case with federal
legislation arguably superseding state law in a "field which
has been traditionally occupied by the S tates." Jones v. Rath
Packing Co., supra, at 525. Pre-emption accordingly will be
found only if " that was the clear and manifest purpose of
Congress. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230
�947!." Ibid. We turn our focus, then, to the congressional
intent mbodied in the enrollment and licensing laws.
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The basic form for the comprehensive federal regulation of
trading and fishing vessels was established in the earliest days
of the Nation and has changed little since. Ships engaged in
trade with foreign lands are "registered," a documenta tion
procedure set up by the Second Congress in the Act of Dec. 31,
1792, 1 S ta t. 287, and now codified in 46 U.S.C., c.2. "The
purpose of a register is to declare the nationality of a ves-
sel... and to enable her to asser t tha t na tionali ty wherever
found." The Mi ohawk, 3 Mall. 566, 571 �866!; Anderson v. Pacific
Coast S.S. Co., 225 U.S. 187, 199 �912!. Vessels engaged in
domestic or coastwise trade or used for fishing are "enrolled"
under procedures established by the Enrollment and Licensing Act
of Feb. 18, 1793, 1 Stat. 305, codified in 46 U.S.C., c. 12.
"The purpose of an enrollment is to evidence the national
chaxacter of a vessel . . . and to enable such vessel. to procure
a . . . license." The Mohawk, supra; Anderson v. Pacific Coast
S.S. Co., supra.

A "license," in turn, regula tes the use to which a vessel
may be put and is intended to prevent fraud on the revenue of the
United S tates. See 46 U.S.C. 262, 263, 319, 325; 46 CFR 67.01-13
�976!. The form of a license is statutoxily mandated; "license
is hereby granted for the... [vessel! to be employed in
carrying on the  ... coasting trade, whale fishery,
mackerel fishery, or cod fishery, as the case may be!, for

one year from the date hereof, and no longer." 46 U.S.C. 263.
The law also provides that properly enrolled and licensed vessels
"and no others, shall be deemed vessels of the United S tates
entitled to the pxivileges of vessels employed in the coasting
trade or f isher.' s." Sec tion 251. Appellees vessels were
granted licenses for the "mackerel fishery" af ter their transfer
was approved by the Department of Commerce.

The xequirements for enxollment and registration are the
same. 46 U.S.C. 252; The '.lohawk, supra, at 571-572. Insofar as
pertinent here, enrolled and registered vessels must meet
iden tifica tion, measurement, and safe ty s tandards, generally must
be buil t in the Uni ted S ta tes, and mus t be owned by ci tizens. An
excep tion to the la t ter rule permi ts a corpora tion having alien
stockholders to register or enroll ships if i t i.s organized and
chartered under the laws of the Uni ted S tates or of any State, if
its president or chief executive officer and the chairman of its
board of direc tors are American citizens, and if no more of i ts
directors than a minority of the number necessaxy to constitute a
quorum are noncitizens. 46 U.S.C. 11; 46 CFR 67.03 � 5  a! �976!.
The Shipping Act, 1916, further limits foreign ownership of
American vessels by requiring the Secretary of Commexce to
approve any transfer of an American-owned vessel to nonci tizens,
46 U.S.C. 808.
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Deciphering the intent of Congress is often a difficult
task, and to do so with a law the vintage of the Enrollment and
Licensing Act verges on the impossible. There is virtually no
surviving legisla tive history for the Act. What we do have,
however, is the historic decision of Nr. Chief Jus ti,ce John

three decades af ter passage of the Act. Gibbons invalidated a
discrimina tory s ta te regula tion of shipping as applied to vessels
federally licensed to engage in the coasting trade. Although its
historic importance lies in its general discussion of the
commerce power, Gibbons also provides substantial illumina tion on
the narrower question of the intended meaning of the Licensing
Act ~

Although Gibbons is written in broad language which might
suggest that the sweep of the Enrollment and Licensing Act ousts
all state regulatory power over federally licensed vessels,
neither the facts before the Court nor later interpretations
extended that far. Gibbons did not involve an absolute ban on
s teamboa ts in New York wa ters. Ra ther, the monopoly law allowed
some steam vessels to ply their trade while excluding others that
were federally licensed. The case struck down this
discriminatory treatment. Subsequent decisions speLled out the
nega tive implica tion of Gibbons: tha t S ta tes may impose upon
federal licensees reasonable, nondiscrimina tory conservation and
environmental protection measures otherwise wi thin their police
power.

For example, in Smith v. maryland, 18 How. 71 �855!, the
Court upheld a conversation law which limited the fishing
implements that could be used by a federally licensed vessel to
take oysters from state waters. The Court held that an
"enrolment and license confer no immunity from the operation of
valid laws of a 8 ta te," id., a t 74, and tha t the law was valid
because the State "may forbid all such acts as would render the
public right [of fishery] less valuable, or destroy it
altogether," id., at 75. At the same time the Court explicitly
reserved the question of the validity of a statute discriminating
against nonresidents. Ibid. To the same effect is the holding
in Mianches ter v. 4lassachuse tts, 139 U.S. 240 �891! . There,
s tate law prohibi ted the use by any person of certain types of
fishing tackle in specified areas. Though Manchester was a Rhode
Island resident basing a claim on his federal fisheries license,
the Cour t held tha t the s ta tu te

"was evidently passed for the preservation of
the fish, and makes no discrimination in
favor of citizens of Massachusetts and
against citizens of other S tates.
f T] he statute may well be considered as an
impartial and reasonable regulation... and
the subject is one which a S tate may well be
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permi tted to regula te wi thin i ts territory,
in the absence of any regula tion by the
Uni ted S ta tes. The preserva tion of f i,sh

is for the common benefit; and we are
of opinion that the statute is not repugnant
to the Cons ti tu tion and the laws of the
Uni ted States." Id., a t 265.

Nore recently, the same principle was applied in Huron
Portland Cement Co. v. Detroit, 362 U.S. 440 �960!, where we
held tha t the ci ty s Smoke Abatement Code was properly appli.cable
to licensed vessels. Relying on earlier cases, we noted that
"[ t]he mere possession of a federaL license... does not
immunize a ship from the opera ti.on of the normal incidents of
local police power." Id., a t 447. As an "f e] venhanded local
regulation to effectuate a legitimate local public interest,"
id., a t 443, the ordinance was valid.

ALthough it is true that the Court s view in Gibbons of the
intent of the Second Congress in passing the Enrollment and
Licensing Act is considered incorrect by commentators, its
provisions have been repeatedly re-enacted in substantially the
same form. We can safely assume that Congress was aware of the
holding, as well as the criticism, of a case so renowned as
Gibbons. Me have no doubt tha t Congress has ra tif ied the
s ta tu tory interpre ta tion of Gibbons and i ts progeny. See
Albemarle Paper Co. v. Noody, 422 U.S. 405, 414 n. 8 �975!;
Snyder v. Harris, 394 UPS. 332, 339 �969!; Francis v. Southern
Pacific Co., 333 U.S. 445, 449-450 �948!. We consider, then,
its impact on the Virginia statutes challenged in this case.

The federal licenses granted to Seacoast are, as noted
above, identical in pertinent part to Gibbons licenses except
tha t they cover the "mackerel f ishery" ra ther than the "coas ting
trade." Appellant contends that because of the difference this
case is dis tinguishable from Gibbons. He argues tha t Gibbons
upheld only the right of the federal licensee, as an American-
flag vessel, to navigate freely in state territorial waters. He
urges that Congress could not have intended to grant an
addi tional right to take fish from the wa ters of an unconsenting
S ta te. Appellan t points ou t tha t the cha llenged s ta tu tes in no
way interfere with the navigation of Seacoast s fishing boats.
They are free to cross the S tate s wa ters in search of f ish in
jurisdictions where they may lawfully ca tch them, and they may
transpor t f ish through the S ta te s wa ters wi th equal impuni ty.

Appellant s reading of "I.bbons is too narrow. Gibbons
empha tically rej ec ts the argumen t tha t the license merely
es tablishes the na tionali ty of the vessel. That func tion is
performed by the enrollment. 9 Wheat., at 214, Rather, the
license "implies, unequivocally, an au thori ty to licensed vessels
to carrv on" the activity for which they are licensed. Id., at
212. In "ibbons, the "authority... to carry on" the licensed
activity included not only the right to navigate in, or to travel
across, s ta te wa t rs, bu t also the r i ',h t to land passengers in
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New York and thereby provide an economically valuable service ~
The right to perform that additional ac t of Landing cargo in the
State � which gave the license its real value � was part of the
grant of the right to engage in the "coasting trade." See Harman
v. Chicago, 147 U.S. 396, 405 �893!.

The same analysis applies to a license to engage in the
mackerel fishery. Concededly, i.t implies a grant of the right to
navigate in state waters. But, like the trading license, i t mus t
give something more. It must grant "authority... to carry on"
the "mackerel fis~her ." And just as Gibbons and its progeny
found a grant of the right to trade in a S tate without
discrimination, we conclude that appellees have been granted the
right to fish in Virginia waters on the same terms as Virginia
residents.

Moreover, 46 U.S.C. 251 states that properly documented
vessels "and no others" are "entitled to the privileges of
vessels employed in the coasting trade or fisheries." Referring
to this section, Gibbons held: "[T] hese privileges... cannot
be enjoyed, unless the trade may be prosecuted. The grant of the
privilege . . . convey[s] the right [ to carry on the licensed
activity! to which the privilege is attached." 9 Wheat., at 213.
Thus, under section 251 federal licensees are "entitled" to the
same "privileges" of fishery access as a State affords to its
residents or citizens.

Finally, our interpretation of the license is reaffirmed by
the specific discussion in "ibbons of the section granting the
License, now 46 U.S.C. 263. The Court pointed out that "a
license to do any particular thi,ng, is a permission or authority
to do tha t thing; and if granted by a person having power to
grant it, transfers to the grantee the right to do whatever it
purpor ts to au thorize. It cer tainly transfers to him all the
right which the grantor can transfer, to do wha t is wi thin the
terms of the license." 9 Wheat., at 213-214. Gibbons recognized
that the "grantor" was Congress. Id., at 213. Thus Gibbons
expressly holds tha t the words used by Congress in the vessel
license transfer to the licensee "all the right" which Congress
has the power to convey. While appellant may be correc t in
arguing that at earlier times in our history there was some doubt
whether Congress had power under the Commerce Clause to regulate
the taking of fish in state waters, there can be no ques tion
today tha t such power exists where there is some effect on
interstate commerce. Perez v. United S tates, 402 U.S. 146
�971!; Heart of Atlanta iilotel v. Uni ted S tates, 379 U.S. 241
�964!; Wickard v. Filburn, 317 U.S. 111 �942!. The movement of
vessels from one State to another in search of fish, and back
again to processing plants, is certainly ac tivi ty which Congress
could conclude affects interstate commerce. Cf. Toomer v.

Wi tsell, 334 U.S. 385, 403-406 �948!. Accordingly, we hold
that, at the least, when Congress re-enac ted the license form in
1936, using language which, according to Gibbons, gave licensees
"all the right which the grantor can transfer," it necessarily
extended the license to cover the taking of fish in s ta te wa ters,
subject to valid state conserva tion regula tions.
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Applica tion of the foregoing principles to the present case
is straightforward. Section 60 prohibi ts federally licensed
vessels owned by nonresidents of Virginia from fishing in the
Chesapeake Bay. Licensed ships owned by noncitizens are
prevented by section 81.1 from catching fish anywhere in the
Commonwealth. On the other hand, Virginia residents are
permitted to fish commercially for menhaden subject only to
seasonal and other conserva tion restrictions not at issue here.

The challenged statutes thus deny appellees their federally
granted right to engage in fishing activities on the same terms
as Virginia residents. They violate the "indisputable" precept
that "no S tate may completely exclude federally licensed
commerce." Florida Lime 6 Avocado Growers v. Paul, 373 U.S. 132,
142 �963!. They must fall under the Supremacy Clause.

Appellant seeks to escape this conclusion by arguing that
the Submerged Lands Ac t, 67 S ta t. 29, U.S. C, 1301-1315, and a
number of this Court s decisions recognize that the S ta tes have a
title or ownership interest in the fish swimming in their
territorial waters. It is argued that because the States "own"
the fish, they can exclude federal licensees. The contention is
of no avail.

The Submerged Lands Act does give the S ta tes "title,"
"ownership," and " the right and power to manage, adminster,
lease, develop, and use" the lands benea th the oceans and natural
resources in the waters wi thin state terri torial jurisdiction.
43 U.S.C. 1311 a!. Hut when Congress made this grant pursuant to
the Property Clause of the Consti tution, see Alabama v. Texas,
347 U. S. 272 �954!, i t expressly re tained f or the Uni ted S ta tes
"all cons ti tu tional powers of regula tion and control" over these
lands and wa ters "f or purposes of commerce, naviga tion, na tional
defense, and int, ma tional affairs." United S tates v. Louisiana,
363 U.S. l., 10 �960!; see 43 U.S.C. 1314 a!. Since the grant of
the fisheries license is made pursuant to the commerce power, s e
supra, at 281-282; Wiggins Ferry Co. v. East S t. Louis, 107 U.S.
365, 377 �883!, the Submerged Lands Act did not alter its pre-
emptive effect. Certainly Congress did not repeal by
implica tion, in the broad language of the Submerged i.ands Ac t,
the Licensing Ac t requirement of equal trea tmen t for federal
licensees.

In any event, "t t] o pu t the claim of the S ta te upon ti tie
is," in i'!r. Justice Holmes words, "to lean upon a slender reed."
Missouri v. Holland, 252 U.S. 416, 434 {1920! . A S ra te does not
s tand in the same posi ti*n as the o~ner of a priva te game
preserve and i t is pure fantasy to talk of "owning' wi Ld fish,
birds, or animals. 'Hei ther the S ta tes nor the Federal
Government, any more than a hopeful fisherman or hunter, has
title to these crea tures until they are reduced to possession by
skillful capture. Ibid.; Geer v. Connecticut, 161 U.S. 519, 539-
540 �896!  Field, J. dissenting! . The "ownership" language of



cases such as those cited by appellant must be understood as no
more than a 19th-century legal fiction expressing "the importance
to its people that a State have power to presexve and regulate
the exploitation of an important resource." Toomer v. Mitsell,
334 U.S., a t 402; see also Takahashi v. Fish 8 Game Comm n, 334
U.S. 410, 420 � 421 �948!. Under modern analysis, the question is
simply whe ther the S ta te has exe rc i sed i ts pol ice power in
conformity with the federal laws and Constitution. As we have
domonstrated above, Virginia has failed to do so here.

Our decision is very much in keeping with sound policy
considera tions of federalism. The business of commercial fishing
must be conducted by peripatetic entrepreneurs moving, like their
quarry, wi thout regard for state boundary lines. Menhaden that
spawn in the open ocean or in coas tat waters of a Southern State
may swim into Chesapeake Bay and live there for their first
summer, migrate south for the following winter, and appear off
the shores of New York or Massachusetts in succeeding years. A
number of coastal States have discriminatory fisheries laws, and
with all natural resources becoming increasingly scarce and mox'e
valuable, more such restrictions would be a likely prospect, as
both protective and xetaliatory measures. Each State s fishermen
eventually might be effectively limited to working in the
territorial wa ters of their residence, or in the federally
controlled fishery beyond the three-mile Limit. Such
prolifera tion of residency requirements for commerical fishermen
would create precisely the sort of Balkanization of interstate
commercial activity that the Constitution was intended to
prevent. Ve cannot find that Congress intended to allow any such
x'esult given the well-known construction of federal vessel
Licenses in Gibbons.

For these reasons, we conclude that sec tions 60 and Sl .1 are
pre-empted by the federal EnrolLment and Licensing Act. Insofar
as these state laws subject federally licensed vessels owned by
nonresidents or aliens to restrictions different from those
applicable to Virginia residents and American citizens, they must
fall under the Supremacy Clause. As we have noted above,
however, reasonable and evenhanded cons rva tion measures, so
essential to the preservation of our vital marine sources of food
supply, stand unaffected by our decision.

The judgment of the District Court is

affirmed.



B. FEDERAL FISHRRIKS MANAGEMENT

In 1976, Congress enacted the Fishery Conservation and
Management Ac t of 1976  la ter enti tied the Magnuson Fi.shery
Conservation and Management Act! [hereinaf ter MFCMA or Magnuson
Act], 16 U.S.C. 1801-1882, which extended exclusive United S ta tes
management authori ty over fisheries to 200 miles. The following
excerpt describes the basic provisions of the MFCMA:

Greenberg and Shapiro, Federalism in the Fishery Conservation
Zone: A New Role f or the S ta tes in an Era of Federal Regula tory
Reform, 55 S. Cal. L. Rev. 641 �982!.

A. GENERAL STRUCTURE OF THE ACT

The Magnuson Act corrected three deficiencies in federal laws for
the conserva tion and management of fisheries. First, it had long
been apparen t tha t the con tiguous zone crea ted by the Bar tie t.t
Act did not establish an appropriate area for managing coasta1.
fisheries. Second, Uni ted States international agreements were
ineffective to ensure conserva tion and management of fishery
stocks on the high seas, and valuable fisheries were being
deple ted. Third, conf lie ts arose among s ta te governments in
managing high seas fisheries since migrating fish disregarded
boundaries separating the territorial and high seas.

The !'lagnuson Ac t expanded the federal f isheries management
authority from a twelve mile zone to a two hundred mile zone,
thereby increasing its legal jurisdi.ction from an area of
approxima tely 545,000 square nau tical mile  nm! to over 2.?
million square nm. Approxima tely twenty percent of the world s
fisheries were thus brought under United S tates control. To
promot management and conservation, the Act vested broad
au thori ty in the newly crea ted f regional] Councils and the
Secretary of Commerce to regulate both foreign and domes tice
fishing. The he-rt of the Magnuson Act is the creation of
federal authority to prepare and implement, in accordance with
national standards, plans that will achieve and maintain the
"optimum yield" 1/ from fisheries subject to management. The Act
establishes eight regional Counci ls2/ responsible for the

1.  97! The Act defines "optimum yield" as:
the amount of fish---

 A! which will provide the grea tes t overall benef i t to the
Na tion, wi th par ticular ref erenc to f ood produc tion and
r ecrea tiona 1 oppor tuni ties; and

 B! which is prescribed as such on the basis of the maximum
sustainable yield from such fishery, as modified by any relevant
economic, socia3., or ecological factor. 16 U.S.C. 1802�8! �976!
2.  98! The Councils represent the following regions: �! New
England, �! Mid-Atlantic, �! Sou th '~. tlan tic, �! Caribbean,   5!
Gulf of Mexico, �! Pacific, �! Wort', Pacific, and  8! western
Pacific. 16 U.S.C. 1852 a!�!- 8!�97~!.
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preparation of Fishery Management Plans  FNP s! for fisheries
within their geographical regions of responsibility. These FMP s
mus t be submi tted to the Secre tary of Commerce for his approval.
Furthermore, the Councils may prepare, and submit to the
Secre tary, proposed regula ti.ons they deem necessary for FNP
implemen ta tion.

The voting members of the Councils include the state
government officials principally responsible for marine fishery
management, the regional directors of the Na ti,onal 'larine
Fisheries Service  NNFS!, and other indivi.duals appointed by the
Secretary from lists of "qualified" persons submitted by the
governors of states represented on the Councils. The Councils
au thori ty is cons trained by the Secre tary s power to approve or
disapprove proposed FHP s and by the Secre tary s rulemaking and
enforcement au thori ty. Al though this rela tionship has a t times
resulted in jurisdictional conflict be tween Council and
Secre tary, the alloca tion of au thori ty generally appears to work.

All FNP s and their implementing regulations must be
consistent with the seven National S tandards for fishery
conservation and management set forth by Congress in title III. of
the Act.3/ In addition, the Secretary must establish guidelines
based on these national standards to assist Councils in the

3. �06! Magnuson Act section 301 a! l!-�!, 16 Li.S.C.
1851 a!�!-{7!�976! . These standards are:

�! Conservation and management measures shall prevent
overfishing while achieving, on a continuing basis, the op timum
yield of each fishery.

�! Conserva tion and managemen t measures shall be based
upon the best scientific evidence available.

�! To the extent practicable, an individual stock of fish
shall be managed as a uni t throughou t i ts range, and in terre la ted
stocks of fish shall be managed as a unit or in close
coordina tion.

�! Conservation and management measures shall not
discriminate be tween residents of different S ta tes. If it
becomes necessary to alloca te or assign fishing privileges among
various United S ta tes fishermen, such allocation shall be  A!
fair and equitable to all such fishermen;  8! reasonably
calculated to promote conservation; and  C! carried out in such
manner that no particular individual, corporation, or other
entity acquires an excessive share of such privileges.

�! Conserva tion and management measures shall, where
practicable, promote efficiency in the utilization of fishery
resources; except that no such measure shall have economic
allocation as its sole purpose.

�! Conservation and management measures shall take into
account and allow for variation among, and contingencies in,
fisheries, fishery resources, and ca tches.

�! Conserva tion and management measures shall, where
practicable, minimize costs and avoid unnecessary duplica tion.
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development of FMP s. The National Oceanic and Atmospheric
Administration  NOAA! published such guidelines in 1977 and is
now in the midst of a substantial review which will lead to
revisions in the guidelines.

Any FNP prepared by a Council must contain conservation and
management measures applicable to foreign and domestic vessels
that are consistent with both national standards and other
applicable law. Each FNP must describe the fishery and include
information concerning vessels, gear, management costs, actual
and potential revenues, the extent of foreign and American Indian
fishing, and o ther relevant ma t ters. The FNP mus t also assess
and specify the fishery s condition and the fishery s maximum
sustainable yield4/ and optimum yield; supporting material for
such specifica tions must also be included. The FMP must further
specify the capacity of domestic fishermen to harvest the op ti.mum
yield, whether any portion is available for foreign fishing, and
the extent of American fish processing capaci ty. Finally, the
Councils must specify the da ta to be submitted to the Secre tary
concerning the fishery.5!

Af ter a Council prepares an FNP, the plan is submitted to
the Secretary of Commerce, who then has sixty days to approve,
fully disapprove, or par tially disapprove the proposal. The
Secre tary coordina tes his review wi th the Secretary of S ta te wi th
regard to foreign fishing, and with the Coas t Guard wi.th regard
to enforcement at sea. If the Secretary approves the FNP, he is
then required to publish proposed implementing regula tions.
Following public review and comment, the Secretary issues final
regulations and is then responsible for their impl mentation.

4. �12! Maximum sustainable yield, a traditional fisheries
biology concept, is simply a tool by which the level of harvest
of a given stock of fish can be determined. It is in essence,
the surplus production of the fishery; the safe upper Limit of
the harvest which can be taken consistently year af ter year
wi thou t diminishing the s tock so tha t the s tock i s truly
inexhaustible and perpetually renewable ~

5. �16! In addition, there are a number of provisions the
Councils may consider in a discretionary manner. These include
the subjecting of domestic vessels to permi t and fee
requirements; the designating of zones where vessel and gear
restrictions apply; the limiting of catches based on number,
size, or other cirteria; and the limiting of the number of
vessels in the fishery. Of particular relevance for purposes of
this article is the provision tha t permi ts an FMP to "incorpora te
 consistent wi th the national standards, the other provisions of
the Act, and any other applicable law! the relevant fishery
conserva tion and management measures of the coas tal S ta tes
neares t to the fishery." Section 303''.~! �!, 16 U.S.C. 1853 b!�! .
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NOTES

1. Florida belongs to two regional fishery management
councils the Gulf of Mexico and the South Atlantic. Is federal
jurisdiction under the MFCMA the same in the Gulf of Mexico and
the Atlantic Ocean? See 16 U.S.C. 1811.

2. Farther readings: R. Kntght, ~gaea ing the gea s Ltv~tn
Resources �977!; Symposium of the Fishery Conservation and
Management Ac t of 1976, 52 Wash. L. Rev. 427 �977! .

CD STATE FISHERIES MANAGEMENT AFTER THE MFCMA

The fisheries jurisdiction retained by the states af ter
enactment of the MFCMA is addressed in section 306. Mote that a
limited Skiriotes-type jurisdiction over state-registered boats
is retained by the states. The harder question is determining to
what extent Congress intended to displace the previous body of
fishery management law. Read section 306 and evaluate the
Florida cases on the issue of federal preemption of state
fisheries law.

Sec tion 306. S ta te Jurisdic tion.

 a! In General. Except as provided in subsection  b! of this
section, nothing in this chapter shall be construed as extending
or diminishing the jurisdiction or authority of any State within
its boundaries. For purposes of this Act, except as provided in
subsection  b!, the jurisdiction and authori ty of a S tate shall
extend �! to any pocket of waters that is adjacent to the State
and totally enclosed by lines delimi ting the territorial sea of
the Uni ted S tates pursuant to the Geneva Convention on the
Territorial Sea and Contiguous Zone or any successor convention
to which the United States is a party and �! with respect to the
body of water commonly known as Nantucket Sound, to the pocket of
water wes t of the seventieth meri. dian wes t of Greenwich. No

State may directly or indirectly regulate any fishing which is
engaged in by any vessel outside its boundaries, unless such
vessel is regis tered under the laws of such S tate.

 b! Exception. �! If the Secretary finds, af ter notice and an
opportunity for a hearing in accordance with section 554 of Title
5, that�

 A! the fishing in a fishery, which is covered by a fishery
management plan implemented under this chapter, is engaged
in predominately within the fishery conservation zone and
beyond such zone; and
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 B! any State has taken any action, or omitted to take any
ac tion, the resul ts of which will subs tan tially and
adversely affect the carrying out of such fishery management
plan;

the Secretary shall promptly notify such State and the
appropriate Council of such finding and of his intention to
regulate the applicable fishery within the boundaries of such
State  other than its internal waters!, pursuant to such fishery
management plan and the regula tions promulga ted to implement such
plan.

SOUTHEASTKRN FISHERIES ASSOCIATION
v ~

DEPT. of NATURAL RESOURCES
�53 So.2d 1351!  Fla. 1984!.

OVERTON, J.

This is a petition to review a decision of the First
District Court of Appeal reported as State, Department of Natural
Resources v. Southeastern Fisheries Ass n, 415 So. 2d 1326  Fla.
1st DCA 1982!. The district court found Florida s fish trap law,
section 370.1105, Florida S tatutes  Supp. 1980!, to be
constitutional and concluded that the law is enforceable by the
state in i ts territorial wa ters as well as in the extra-
territorial waters beyond Florida. The district court certified
the following question to be one of great public importance:

Does Section 370.1105, Florida S tatutes �980 Supp.!,
apply to wa ters ou tside the terri torial boundaries of
the State of Florida, notwithstanding the absence of a
provision expressing the intention that its provisions
are to be given ex tra terri toria1 e f fee t?

The petitioner, Southeastern Fisheries, has asserted �!
that the s ta tu te is void for vagueness and overbreadth and �!
that the statute ca nno t now be enforced in the ex tra- terri tor f al
waters beyond Florida, particularly in view of the asserted
federal preemption.

The statute in question, section 370.1105, Florida S ta tutes
 Supp. 1980!, makes it unlawful to fish for saltwater finfish
wi th any traps, or to possess any f ish trap o ther than those
traps specifically exempted by the act. The act, however, does
no t expressly s ta te tha t i ts provi sions apply in the ex tra-
territorial waters beyond Florida.
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On the first point, we agree with the district court that
the statute is ne i ther overbroad nor vague.

The certified question concerns the application of section
370.1105 beyond state waters when evidence of that intent is not
expressed in the statute. If we find there was an intent that
this statute was to apply in extra-terri torial waters beyond
Florida, we must then determine whether the federal government
has preemp ted the regula tion of the use of fish traps in these
ex tra- terri torial wa ters.

A t the ou tse t we recognize tha t the s ta te can regula te and
control the operation of vessels and the acts of its citizens in
waters outside Florida s territorial limits, provided, however,
that the federal government has not preempted state regulation.
See Skiriotes v. Florida, 313 U.S. 69 �941!. The Florida
Legislature has expressly done so in other instances. For
example, section 370.15�! a!, Florida S ta tu tea �979!, makes i t
"unlawful for any person, firm or corporation to catch, kill, or
destroy shrimp or prawn within or without the waters of this
state."  Emphasis added.! See State v. Millington, 377 So. 2d
685  Fla. 1979!. In section 370~15 2! a! the legislature clearly
stated its intent that the statute apply within or without the
wa ters of Florida. No such terminology is contained in section
370.1105, the sta tute in issue here.

In Bethell v. Florida, the United S tates District Court for
the Southern District of Florida expressly held that "Section
370.1105, Florida S tatutes �981! is declared unconstitutional to
the extent that it attempts to exercise the authori,ty of the
State of Florida over the area which is beyond the territorial
seas of the State of Florida...." Slip op, at 1  Summary
Final Judgment!. In so holding, the United States District Court
recognized Skiorotes v. Florida, but determined that the Fishery
Conserva tion and Nanagemen t Ac t, 16 U.S. C. 1801  b! �976!,
applied. The cour t f ound tha t under tha t ac t the S ta te of
Florida participated as a member of the South Atlantic Fishery
Management Council and in June 1982 accepted a fishery management
plan which allowed the limi ted use of f ish traps to catch
saltwater finfish. The court expressly found that "whether there
exists a conflict with federal law in this area of regulation is
no longer open to question" and concluded that "section 370.1105
Florida Statutes has been preempted by 16 U.S.C. 1801 et seq."
Bethell v. Florida, slip op. at 3  Order Granting Plaintiff s
Motion for Summary Judgment!. The court cited the Florida Third
District Court of Appeal s decisions in Tingley v. Allen, 397 So.
2d 1166  Fla. 3d DCA 1981!, and Livings v. Davis, 422 So. 2d 364
 Fla. 3d DCA 1982!, as being consistent with its decision.
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Finally, the court held that enforcement of section 370.1105
would violate the commerce and equal protection clauses of the
Uni ted S ta tes Cons ti tu tion.

The attorney general of Florida takes issue with the Uni ted
States District Court s decision, noting that he is challenging
that decision, and he requests that we hold this case in abeyance
pending federal court resolution of his appeal. We decline to do
so. The issue is whether or not Florida should be allowed to

regulate the use of f ish traps in ex tra- terri torial wa ters
pursuant to sec tion 370.1105. The state s authority to regulate
in those waters is only by the consent and acquiescence of the
federal government. We find that if there is to be a
confronta tion be tween the state and the federal government, then
the legisla ture should expressly declare that it is its intent
tha t the s ta tu te apply in extra- terri torial waters, as i t did in
section 370.15�! a! concerning shrimp. Since there is no clear
expression by the legislature that it is unlawful "to set, lay,
place or otherwise attempt to fish for saltwater finfish with any
trap" outside the territorial waters of Florida, we find it would
be improper to apply this statute to extra-territorial waters by
implication and confront the federal government with its asserted
val id i ty.

Having so f ound, we mus t accep t the pe ti tioners argument
tha t the unlawful possession of thes fish traps in the terri tory
of the state or in i ts territorial waters has the effec t of
unconsti tutionally restricting the lawful use of these traps in
extra � terri torial wa ters. We hold tha t the s ta tu te i s valid to

prohibit the use and possession of fish traps within the sta te
and i ts terri torial wa ter, bu t tha t the s ta te, in order to
prosecu te for unlawful possession of fish traps, must prove, as
an element of possession, the intent to unlawfully use the fish
traps in the territorial waters of Florida.

PEOPLE v. WEEREN

607 P.2d 1279  Cal. 1980!

RICHARDSOV, Justice.

Defendants Hans H.H. Weeren and S teven C. Jennings appeal
from the judgments of conviction of the misdemeanor violation of
Fish and Game Code section 2000, which generally and in relevant
part provides: "It is unlawful to take any... fish
except as provided in this code or regulations made pursuant
there to." The convic tions are based on trial cour t findings that
defendants with the use of a spotter aircraf t took broadbill
swordfish contrary to the regulations of the Fish and Game
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Department  Cal.Admin.Code, tit. 14, sec. 107, subd.  g!�!.
This regula tion speci f ically mande tes tha t "Broadbill sword f i ah
may not be taken for commercial purposes except by the holder of
a revocable permit issued by the department, and as herein
provided...  g! ilethods of Take.... �! Aircraf t may not
be used to directly assist a permittee or any person in the
taking of any species of fish while operating under the swordfish
permi t."

Both of the defendants are citizens and residents of
California holding commercial fishing licenses by the S tate of
California. Their 19-ton vessel, the Comanche, and the
accompanying spotter aircraf t, were both based in Oxnard, Ventura
County, on California s southern coastline. The Comanche was
licensed for commercial fishing for swordfish under Fish and Game
Code sections 7880-7890. I t carried an appropria te "certificate
of boa t regis tra tion" and boa t regis tra tion number required by
those statutes. However, because it also was enrolled with a
"United S tates document number," i t did no t bear the California
identification number contemplated by Vehicle Code sections 9840-
9860.

On September 28, 1977, California Pish and Game officials
boarded the Comanche at a point 10 miles south-southeast of
Anacapa Island in waters of the Santa Barbara Channel, situated
more than 3 nautical miles from the shore of either the mainland

or of any California coastal islands. The officials determined
that two swordfish seized on the Comanche had been caught at that
location by defendants, with the help of radio communication and
directions from a spotter aircraf t. The of f icials remained
aboard while the Comanche sailed under their direction to Channel
Island Harbor in Ventura County.

We will affirm defendants convictions on the ground tha t
California, in the protection of its legitimate interests may
exercise penal control over its citizens extraterri torially.

1. California s Territorial Waters

Defendants assert that because the precise location of the
Comanche when she was boarded was beyond California s boundaries
their convic tions mus t fall.

Here, consistent with the high court s conclusion in
California II, we determine only that Santa Barbara Channel is
outside California s boundaries for purposes of federal law, and
that California s boundaries are those which are established

under the Act as interpreted in California II. The channel is
thereby excluded from California s boundaries. It follows that
when def endan ts commi t ted the ac ts f or which they were convic ted,
they were not within California s inland waters.
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We agree with the People s assertion that federal law does
not prohibit California s assertion of penal jurisdiction over
defendants even though a t the time of their commission of the
charged offenses they acted outside of California s territorial
limits as defined for federal purposes.

The Uni ted S tates Supreme Court has held that in. matters
a f f ec ting i ts leg i tima te in te re s ts a s ta te may regula te the
conduct of its citizens upon the high seas where no conflict with
federal law is presented.  Skiriotes v. Florida �941! 313 U.S.
69, 77, 61 S.Ct. 924, 929, 85 L.Ed. 1193. ! More specifically,
the court recognized that a state s interes ts in preserving
nearby fisheries is suf f iciently s trong to permi t such
extraterritorial enforcement of its laws enacted for that

purpose.  Skiriotes, supra, at p. 75, 61 S.Ct. at p. 928; Felton
v. Hodges � th Cir. 1967! 374 F. 2d 337, 339; S ta te v. Bundrant
 Alaska 1976! 546 F.2d 530, 550-554; see United States v. Alaska
�975! 422 U. S. 184, 198-199, 95 S.C t. 2240, 2251, 45 L. Ed. 2d
109. !

Lt seems obvious that by adoption and enforcement of its
control regulations California seeks to prevent the depletion of
a very valuable natural resource. Fish swim. By their very
nature they move freely across thos arbitrary boundaries which
are enacted by governmental entities for official purposes ~ The
commercial and recrea tional value of California s f isheries are

self-evident and are developed, both quantitativeLy and in their
f inancial aspects, in the record before us. We have no
difficulty in discerning in the preservation of its valuab1e fish
popula ti on the requisi te s ta te in te res t f or ex tra terri torial
enforcement. Furthermore, the state laws here at issue present
no conflict with federal swordfish policies because no federal
rules in that field have as yet been promulgated under the FCNA.

The record in this case is favorable to the penaL reach of
California law. Consistent with the Skiriotes rationale we

observe that defendants are California citizens and residents.

Both the Comanche and the spotter aircraf t were based in
California. California facilities were intended for use in both

the landing and selling of theI.r catch. CalifornIa s interest in
defendants acti.vities was both real and continuing.

Defendants assert, however, that their convictions are
invalid because the FCNA expressly forbids extraterritorial
fishing regulation by a state, except in cases wher the fishing
vessel is "registered under the laws of such State." �6
U.S.C,A. // 1856 a!. ! Was the Comanche so "registered"?

Both federal and state governments provide various means of
identifying and classifying those craf t which move in the
nation s navigable waters. Under federal Law all domestic
vessels over five net tons are subject to federal classification.
"Registration" is an ancient term of art under the federal
scheme, reserved solely for ships which are engaged in foreign
trade. �6 U.S.C.A. 11 et seq.! Those vessels which are engaged
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in commerical fishing from United States ports, on the other
hand, must be "licensed" if over five net tons, and both
"licensed" and "enrolled" if over twenty net tons.  Id., 251-
263; 46 C.F.R. 67.01-5, 67.01-11, 67.01-13, 67-07-13.! All
boa ts so "documented" are assigned an official number.  Id.,
67.11-1.!

The term "enrollment" evidences the national character of
the vessel enabling it to procure a license. The "license," in
turn, limits the commercial use to which the craf t may be put in
order to prevent evasion of federal revenue laws. Possession of
a federal fishing license, however, does not preclude the
nondiscriminatory state regulation of the Licensed vessel s
fishing activities.

California provides two means of vessel classification and
numbering; an identiiica tion number  CP number!, and a
"certificate of boat registration" with "registration plates."
 sections 7880, 7887.! Such "registration," renewable annually
upon payment of a fee  section 7890!, constitutes a state license
to use the boa t for commercial fishing of a specified kind.

Defendants urge that because the Comanche carried United
States documentation, and therefore bore no CF number, it cannot
be deemed "registered" in California for purposes of the FCMA.
We disagree. In our view, the Comanche s California
"regis tra tion" for commercial sword f i shing purposes permitted
California to regulate such activities on the high seas. In our
view, a contrary interpretation would render FCMA s express
recognition of state extraterritorial jurisdiction �6 U.S.C.A.
1856 a!! virtually meaningless, limiting such jurisdiction to
pleasure boats and those few commercial fishing vessels lighter
than five net tons.

We also find significance in the fact that, because the
federal government has developed no swordfish regulations, the
exclusion of any such state regulation would create the danger of
wholly unregulated exploitation of that species in coastal waters
and on the high seas, thus resulting in the possibilities of
substantial or, indeed, total depletion of an important natural
resource. Had Congress intended by its successive enactments
such a drastic curtailment of the states Skiriotes jurisdiction,
it would have said so. On the contrary, though undoubtedly aware
of various state fishing "registration" schemes such as
California s, Congress avoided all reference to the long
established terms of art in the federal documentation laws, and
premised continued state jurisdiction on the undefined and
generic concept of local "registration."

As previously noted, the Comanche was licensed for
commercial swordflshing. We think our broader interpretation of
the term "registration" in j the] FCNA prevents the anomalous
result which would follow if the state s extraterritorial
jurisdiction over commercial fishing was preserved as to those
boats in which the state had asserted only a limited
identification and recordkeeping interes t, but was precluded as
to vessels like the Comanche which it has specifically licensed
to engage in the activity of swordfishing.
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From the foregoing we conclude that section 1856 a!, fairly
read, is intended to permit a state to regulate and control the
fishing of its citizens in adjacent waters, when not in conflict
wi th federal law, when there exis ts a legitimate and demonstrable
state interest served by the regulation, and when the fishing is
from vessels which are regulated by it and operated from ports
under it authority.  See Fidell, Enforcement of the Fishery
Conservation and '.lanagement Act of 1976: The Policeman s I.ot
�977' 52 Wash.L.Rev. 513, 593-597, and fn. 467; cf., Northwest
Trollers Ass n v. Noos �977! 89 Wash.2d 1, 568 P.2d 793, 795.!

We conclude that federal law does not preclude application
of California s fishing laws to defendant s activities.

ANDERSON SEAFQODS, INC. v. GRAHAii
529 F. Supp. 512  N.D. Fla. 1982!

ORDER DENYING NOTION FOR PRELININARY INJUNCTION

HIGBY9 District Judge.

The State of Florida prohibits taking food fish "without the
waters of" the state wi th a purse seine and possessing food fish
taken with a purse seine. Sec. 370.-08�!, Fla.S ta t. �979!.
Viola ting the prohibition is a first degree misdemeanor. Id.
Fish ga thered by purse seines and equipment used, including the
seines and vessels used, may be seized upon a viola tor s arres t
and f orfei ted to the s ta te upon convic tion. Sec. 370.061,
Fla.Stat. �979!. Anderson Seafoods, Inc., seeks a preliminary
injunction forbidding Florida from enforcing section 370.08�! in
[ the] United S tates Fishery Conserva tion zone. It argues
regulation of all fishing in the zone has been preempted by
federal legisla tion and Florida consequently does not have
authority to prohibi t the use of purse seines in the zone.

Preliminary injunctions are not granted unless necessary to
protect a party from irreparable injury and to preserve the
court s power to make a meaningful decision on the merits. Canal
Authority of the S tate of Florida v. Callaway, 489 F.2d 567 �th
Cir. 1974! . As always the hoary f our prerequisi tes mus t be
considered. They are;

�! a subs tantial likelihood tha t plain ti f f will
prevail on the meri ts, �! a subs tantial threa t tha t
plaintiff will suffer irreparable injury if the injunction
is not granted, �! that the threatened injury to plaintiff
outweighs the threatened harm the injunction may do to
defendant, and �! that granting the preliminary injunction
will not disserve the public interest.

Canal Authori ty of the S tate of Florida v. Callaway, 489 F.2d 567
at 572~5th Cit 19~74.
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The likelihood the plainti f f vill prevail on the meri ts of
its preemption claim is not substantial. Federal law on a
subject is superior to all state law on the subject of Congress
expressed its intent to establish such superiority. See,
Ncdnllnch v. ~Mac land, 17 U.E. � tthaat! 318, 4 L.Ed. 579 �819!.
Congressional authority to legislate in an area is the first
question to address in a preemption analysis. Jones v. Rath
Packing Co., 430 U.S. 519, 97 S.Ct. 1305, 51 L.Ed.2d 604~1977!.
Congress s authority to regulate offshore fishing is unquestioned
here. Preemption may be express or implied from a pervasive
congressional scheme of regula tion, a dominant federal interest
in the subject matter, or a purpose of the congressional
regulation which requires unitary regulation.

Congress expressed its intent to preempt regulation of
fishing in the country s coastal waters. By statute it created a
fishery conserve tion zone.

The inner boundary of the fishery conservation zone is
a line coterminous with the seaward boundary of each of the
coastal States, and the outer boundary of such zone is a
line drawn in such a manner that each point on it is 200
nautical miles from the baseline from which the territorial
sea is measured.

16 U.S.C. 1811. Florida s seaward boundary is defined by the
line three miles seaward from its coastline. United States v.
Florida, 425 U.S. 791, 96 S.Ct. 1840, 48 L.Ed.2d 388 �976!.
Congress established this zone in a series of statutes enacted to
conserve and manage the harvesting of a valuable na tional
resource, saltwater fish. 16 U.S.C. 1801, et seq.

The statute indicates congressional intent to preempt
regulation of a subject. "The United S tates shall exercise
exclusive fishery management au thori ty, in the manner provided
for in this chapter, over...  l! All fish within the fishery
conserva tion zone. [and other specified fish species and fishery
resources beyond the zone]." 16 U.S.C. 1812.

Section 1801 also states a strong federal interest in fish
management and that fish management requires unitary regulation.
Congress, hovever, while prohibiting s ta tes from regulating
fishing outside their boundaries, also provided for state
regulation of fishing in the fishery conservation zone. "No
State may directly or indirectly regulate any fishing which is
engaged in by any fishing vessel outside its boundaries, unless
such vessel is registered under the laws of such State." 16
U.S.C. 1856 a!  emphasis supplied!. anderson s vessels are
registered under the laws of Florida.

Congress s reservation of state authority to regulate
fishing indicates it did not intend complete preemption. See,
People v. Weeren, 26 Cal.3d 654, 163 Cal.Rptr. 255, 607 P.2d 1279
 Cal.1980!, cert. denied, 449 U.S. 839, 101 S.Ct. 115, 66 L.Ed.2d
45 �980!. This conclusion is buttressed by the fact that
Florida s laws regulating fishing outside its boundaries have
been on the books since 1953. Congress must be presumed to have
been aware of existing state regulation. Yet its law
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contemplates continued state regulation rather than completely
forbidding it.

TfnlfLe~ v. Allen, 397 do.2d 1166  Fle. 3d 9 C,A. 1961!,
holds federal law has preempted state regulation of fishing in
the fishery conserva tion zone. I ts decision is based upon an
interpretation of Title 159 United States Code, Section 185 a! 9
not upon Florida law. I simply do not agree wi th that court s
decision, and since the question is one of federal law not state,
I am no t bound by i t.

There is not a substantial likelihood Anderson s will
prevail upon the meri ts. I t has, however, proven .the remaining
three prerequisites to obtaining a preliminary injunction.

The second prerequisi te, subs tantial threa t of irreparable
injury to the plaintiff if an injunction Is not granted, exists.
Anderson s is a seafood business. Anderson s has been using
purse seines to catch mullet since June, 1981, and wants to
continue. Its conversion of three boats to purse seines was a
subs tan tial inves tment. Purse seines are the mos t ef f icient way
to catch mullet offshore. Letting its purse seine boats and its
processing equipment sit idle substantially reduces Anderson s
income while they continue to cause it to incur costs of doing
business. Idleness the remaining weeks of January will cause a
$180,000.00 loss.

Fishing off the Hillsborough County coast, in the fishery
conservation zone, Anderson s employees were told by a Narine
Patrol Officer the Patrol would enforce section 370.08�! and
seize fish taken In violation of I t as well as the equipment used
to take them. Anderson s problem is immediate because i t is
trying to harvest a peculiar delicacy, mullet roe. Roe is
available only during a certain time during the mullet spawning
season. It will not be available af ter approximately the third
week of this month. Thus Anderson s faces the irreparable harm
of being prohibited from ga thering a fish product available for
only a short limited time and quite important to its seafood
sales business.

A preliminary injunction s third prerequisite has been
es tablished. The threa tened injury to Anderson s ou tweighs the
possible harm to Florida. Florida has a legi tima te interes t in
protecting mullet, which spend their lives in Florida s
territorial waters. But Anderson s three boats are not going to
decimate the mullet population. A significant part of Anderson s
business will be injured. Florida will also suffer the always
significant impairment of its right to enforce its law. This is
certainly a serious harm to a sovereign but equaled by the
immediate injury to Anderson.

The observa tions made about the third prerequisite apply
equally to the fourth. In this case the public s interest in
denying the preliminary injunc tion and the defendant injunction
and the defendants are the same.

For the reasons set forth in this order Anderson s motion
for preliminary injunction is denied.
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Consider the conclusions drawn on the preemption issue by
Greenberg and Shapiro, Federalism in the Fishery Conserva tion
Zone: A New Role for the S ta tes in an Era of Federal Regula tory
Reform, supra.

Thus, the Magnuson Act allows the exercise of state police power
over FCZ fishing where:

1. The s ta te regula tion is not in conf lie t with any
applicable federal fishery regulation, i.e.,

a. There are no federal fishery regulations for the
subject fishery and there is no affirms tive decision by the
federal government that any regula tion in such fishery would
be inappropria te; or

b. Compliance with both federal and state regulation
is possible; or

c. Enf orcemen t of the s ta te regula tion would no t
interfere with the fulfillment of the ob!ectives of the
applicable federal regulations; and

2. The vessel from which the fishing took place is
"registered" under state law; and

3. The state s legitimate interest in the fishery
Justifies the direct or indirect effect of its regulation of
fishing in the FCZ; and

4. The regulation neither discriminates against vessels
from other states nor constitutes an undue burden on interstate
commerce nor violates any other federal right or authority.

NOTES

1. The Third Di s tric t Cour t of Appeal case of Livings v. Davis,
422 So.2d 364  F3.a, 3d DCA 1982!, is currently on appeal to the
Florida Supreme Court. In the case, the court found that
extraterritorial application of a Florida law prohibiting the
taking of small shrimp or prawn was unconstitutional based on the
Supremacy Clause.
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2. If a state can regulate its fishermen beyond the tetritorial
sea, how can regula tions be enforced? Are landing laws still
viable af ter the MFCMA prohibition on indirect regulation of
nonci tizens? Are there any problems of "equal pro tec tion"?

3. Wha t is the relationship be tween the NFCMA and the Coastal
Zone Management Ac t, infra? The terri torial sea is part of a
state s coas tal zone, and fisheries regulation is part of a
state s coastal zone planning. The Coastal Zone Management Act
requires federal activi ties that affect the coastal zone to be
consistent with the state s coastal zone management plan. What
is the ef fee t if the s ta te prohibi ts a certain kind of gear for
conserva tion reasons, bu t the federal fishery management plan for
the fishery alloes the geary gee, Flortda v. ~galdrtd e dtseussed
infra in the section on Federal Consistency. For a complete
discussion of the issue, see Taylor 5 Reiser, Federal Fisheries
and S tate Coas tal Zone Management Consi s tency, 3 Terri torial Sea
No. 1  May 1983!.

4. Prior to 1983, Florida had few general laws, but more than
two hundred special local laws relating to marine fisheries.
Local acts were of ten conflicting and rarely had resource
conservation or management as a primary goal. Conflicts between
recrea tional and commercial fishermen, and among commercial
fishermen, and the overfishing of many species required
comprehensive fishery management for Florida s territorial
wa ter s.

1983 legislation created the Marine Fisheries Commission
within the Department of natural Resources. The Commission is
composed of 11 persons representing recreational and commercial
fishing interests, environmental organiza tions and the public.
The Commission has rulemaking authority for saltwater fisheries
pursuant to a state policy and standards. Former special local
acts are transformed into rules of the Commission over a three
year period, and subjec t to Commission review, revison or appeal.

In order to aid in comprehensive management, the legisla tion
also provides for a marine fisheries information system.
Licenses are also required for all commercial fishermen,

All persons who sell saltwater products, which include
marine plants, sand dollars and sponges, as well as finfish,
shellf ish, shrimp, crab and lobsters, must have as Sal twa ter
Products License. The fee schedule for the license is $25 per
year for Florida residents, $100 per year for nonresidents, and
$150 per year for aliens. Can these fees be justified? Are they
cons ti tu tional?
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Section 4. THE COASTAL ZONE MANAGEMENT ACT OF 1972

The federal Coastal Zone Management Act of 1972 was enacted
during the same period as other major federal environmental
legisla tion, but differed substantially from legisla tion like the
Clean Air Act or the Clean Mater Act. First, state participation
in coastal zone management planning was completely voluntary, and
federal s tandards or management would not be imposed if the state
did not develop a plan. Second, although there was a recognized
national interest in effective coastal management, Congress also
recognized that the type of land use planning and management
required was primarily within the traditional domain of state and
local governments' The "Congressional Declaration of Policy"  as
amended in 1980! sets out the purposes of the Act:

CONGRESSIONAL DECLARATION OF POLICY

SEC. 303. The Congress finds and declares that it is the
na tional policy-

�! to preserve, protect, develop, and where possible,
to restore or enhance, the resources of the Nation s coastal
zone f or this and succeeding genera tions;

�! to encourage and assis t the sta tes to exercise
effectively their responsibilities in the coastal zone
through the development and implementation of management
programs to achieve wise use of the land and water resources
of the coastal zone, giving full consideration to
ecological, cultural, historic, and esthetic values as well
as to needs for economic development, which programs should
at least provide for--

 A! the protection of natural resources, including
wetlands, floodplains, estuaries, beaches, dunes,
barrier islands, coral reefs, and fish and wildlife and
their habitat, within the coastal zone,

 8! the management of coastal development to
minimize the loss of life and property caused by
improper development in flood-prone, storm surge,
geological hazard, and erosion-prone areas and in areas
of subsidence and saltwater intrusion, and by the
destruction of natural protective features such as
beaches, dunes, we tlands, and barrier islands.
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 C! priori ty consideration being given to
coastal-dependent uses and orderly processes for si ting
major facil ties rela ted to na tional defense, energy,
fisheries development, recreation, ports and
transpor ta tion, and the loca ti on, to the maximum ex ten t
practicable, of new commercial and indus trial
developments in or adjacent to areas where such
development already exists,

 D! public access to the coasts for recreation
purposes,

 E! assistance in the redevelopment of
deteriorating urban waterfronts and por ts, and
res tora tion of historic, cultural, and esthetic coastal
f ea tures,

 F! the coordination and simplification of
procedures in order to ensure expedited governmental
decisionmaking for the management of coastal resources,

 G! continued consultation and coordination with,
and the giving of adequate consideration to the views
of, affected Federal agencies,

 H! the giving of timely and effective
notification of, and opportunities for public and local
government participation in coastal management
decisionmaking, and

 I! assistance to support comprehensive planning,
conservation, and management for living marine
resources, including planning for the siting of
pollution control and aquaculture facili ties wi thin the

coastal zone, and improved coordination between .S tate
and Federal coastal zone management agencies and S tate
and wildlife agencies; and

�! to encourage the prepara tion of special area
management plans which provide for increased specifici ty in
protecting significant na tural resources, reasonable
coastal-dependent economic growth, improved pro tee tion of
life and property in hazardous areas, and improved
predictability in governmental decisionmaking; and

�! to encourage the participation and cooperation of
the public, state and local governmenta, and intersta te and
other regional agencies, as well as of the Federal agencies
having programs affecting the coastal zone, in carrying out
the purposes of this titles.

232



The CZMA set out requirements for state management programs
to be eligible for federal approval. Federal funding for
development and administration of approved programs provided the
primary mo tiva tion for states to par ticipa te ini tially. All
eligible states participated at some time during the development
stage of the program. The development stage turned out to be a
long, arduous process in most states. 1'n generaL, the states
lacked statutory bases to implement coastal zone plans, and local
governments of ten balked at what was perceived as state
usurpation of local planning and zoning functions.

The section 305 and 306, 16 U.S.C. 1454-1455, program
requirements are set out below. A.P.I. v. Knecht provides an
overview of state program development and the federal approval
process.

Section 305. Management program development grants

 b! Program requirements. The management program for each
coastal state shall include each of the following requirements:

�! An identification of the boundaries of the
coastal zone subject to the management program.

�! A definition of what shall constitute permissible
land uses and water uses within the coastal zone which have
a direct and significant impact on the coastal waters.

�! An inventory and designation of areas of particular
concern within the coastal zone.

�! An iden ti f ica tion of the means by which the s ta te
proposes to exert control over the land uses referred to in
paragraph �!, including a listing of' relevant
constitutional provisions, laws, regulations, and judicial
decisions.

�! Broad guidelines on priori ties of uses in
particular areas, including specifically those uses of
lowest priority.

�! A description of the organiza tional structure
proposed to imp lemen t such managemen t prog ram, including the
responsibili ties and interrelationships of local, areawide,
state, regional, and interstate agencies in the management
process.
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�! A definition of the term "beach" and a planning
process for the protection of, and access to, public beaches
and other public coastal areas of environmental,
recreational, historical, esthetic, ecological, or cultural
value.

 8! A planning process for energy facili ties likely to
be located in, or which may significantly affect, the
coas tal zone, including, bu t not limi ted to, a process f or
anticipating and managing the impacts from such facilities.

 9! A planning process for  A! assessing the effects of
shoreLine erosion  however caused!, and  8! s tudying and
evaluating ways to control, or lessen the impact of, such
erosion, and to restore areas adversely affected by such
erosion.

No management program is required to meet the requirements in
paragraphs �!,  8!, and  9! before October 1, 1978.

Sec tion 306. Adminis tra tive gran ts

 c! Program requirements. Prior to granting approval of a
management program submitted by a coastal state, the Secretary
shall find that:

�! The state has developed and adopted a management
program for its coastal zone in accordance with rules and
regulations promulgated by the Secretary, af ter notice, and
with the opportunity of full participation by relevant
Pederal agencies, local governments, regional organizations,
port authorities, and other interested parties, public and
private, which is adequate to carry out the purposes of this
title and is consistent with the policy declared in section
303 of this ti tie [16 USCS 1452 j .

�! The state has:
 A! coordinated its program with Local, areawide, and
interstate plans applicable to areas within the coastal
zone existing on January 1 of the year in which the
state s management program is submi tted to the
Secretary, which plans have been developed by a local
government, an areawide agency designated pursuant to
regula tions es tablished under sec tion 204 of the
Demons tra tion Ci ties and Ne tropoli tan Development Ac t
of 1966 [42 USCS 3334j, a regional agency, or an
in ters ta te agency; and
 8! es tabl i shed an e f f ec tive mechanism for continuing

234



consultation and coordination between the management
agency designated pursuant to paragraph �! of this
subsec tion and wi th local governments, inters ta te
agencies, regional, and areawide agencies wi thin the
coastal zone to assure the full participation of such
local governments and agencies in carrying out the
purposes of this title; except that the Secretary shall
not find any mechanism to be "effective" for purposes
of this subparagraph unless it includes each of the
following requirements:

 i! Such management agency if required, before
implementing any management program decision which
would conflict with any local zoning ordinance,
decision, or other action, to send a notice of
such management program decision to any local
government whose zoning authority is affected
thereby.
 i i ! Any such notice shall provide that such local
government may, within the 30-day period
commencing on the date of receipt of such notice,
submit to the management agency wri.tten comments
on such management program decision, and any
recommendation for alternatives thereto, if no
action is taken during such period which would
conflict or interfere wi th such management program
decision, unless such local government waives its
right to comment.
 iii! Such management agency, if any such comments
are submitted to it, with [within] such 30-day
period, by any local government--

 I! is required to consider any such
comments,

  II! is au thorized, in i ts di sere tion, to
hold a public hearing on such comments, and
 III! may not take any action within such 30
day period to implement the management
program decision, whether or not modified on
the basis of such comments.

�! The s ta te has held public hearings in the development of
the management program.

�! The management program and any changes there to have been
reviewed and approved by the Governor.

�! The Governor of the sta te has designated a single agency
to receive and administer the grants for implemnting the
management program required under paragraph  I! of this
subsection.

�! The state is organized to implement the management
program required under paragraph �! of this subsection.
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�! The state has the authorities necessary to implement the
program, including the authority required under subsection
 d! of this sec tion.

 8 ! The managemen t program provides for adequa te
consideration of the national interest involved in planning
for, and in the siting of, facilities  including energy
facili ties in, or which significantly af fee t, such s ta te s
coastal zone! which are necessary to meet requirements which are
other than local in nature. In the case of such energy
facilities, the Secretary shall find that the state has given
such considera tion to any applicable in ters ta te energy plan or
program.

 9! The management program makes provision for procedures
whereby specific areas may be designa ted for the purpose of
preserving or restoring them for their conserva tion,
recreational, ecological, or es thetic values.

 d! Required authority for management of coastal zone. Prior to
granting approval of the management program, the Secre tary shall
f ind tha t the s ta te, ac ting through i ts chosen agency or
agencies, including local governments, areawide agencies
designated under section 204 of the Demonstration Cities and
Netropolitan Development 4ct of 1966 [42 USCS 3334j, regional
agencies, or interstate agencies, has authority for the
management of the coastal zone in accordance with the management
program. Such authority shall include power

 l! to administer land and water use regulations, control
development in order to ensure compliance with the management
program, and to resolve conflicts among competing uses; and

�! to acquire fee simple and less than fee simple interest
in lands, waters, and other property through condemnation or
other means when necessary to achieve conformance wi th the
management program.

 e! Required findings. Prior to granting approval, the
Secre tary shall also find tha t the program provides:

�! for any one or a combination of the following general
techniques for control of land and water uses with the coastal
zone;

 A! S tate establishment of cri teria and s tandards for
local implementa tion, subject to adminis tra tive review
and enforcement of compliance;
 8! Direct state land and water use planning and
regula tion; or
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 C! S ta te adminis tra tive review for consis tency wi th
the management program of all development plans,
projec ts, or land and wa ter use regula tions, including
exceptions and variances thereto, proposed by any sta te
or local authority or private developer, with power to
approve or disapprove af ter public notice and an
opportunity for hearings.

�! for a method of assuring that local land and wa ter use
regulations within the coastal zone do not unreasonably restrict
or excLude land and water uses of regional benefit.

Section 307. Coordination and cooperation

 b! Adequate consideration of views of Federal agencies. The
Secretary shall not approve the management program submitted by a
state pursuant to section 3G6 [16 USCS 1455] unless the views of
Federal agencies principally affected by such program have been
adequately considered.

NOTES

1. The legislative history of the CZMA, court decisions, and
the fact that the act was part of the "environmental decade"
indicate that the CZNA was "primarily an environmental statute."
But the act clearly did not have a single objective. Is it
possible to "preserve, protect, and develop" coastal resources?
Mhich purpose has priority? How does one gauge the success of the
program?

2 ~ In the early 1970s, President Nixon s Administration
suppor ted general land use regula tion ra ther than special
legisla tion f or the coa s tal zone. Congress re jec ted such
legislation. Coastal zone regulation, however, had the support
of both developers and environmentalists. Many states were
independently beginning to develop independently programs and
legislation to protect the coast. Gevelopers hoped that programs
following national guidelines wouLd provide consistency and
certainty for coastal development, environmentalists sought to
protect areas they viewed as the most sensitive in the country.
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AMERICAN PETROLEUM INSTITUTE v. KNECHT
456 F.Supp.889  C.D. Cal. 1978!

MEMORANDUM OF DECISION AND ORDER

KELLEHER, District Judge.

Plaintiffs American Petroleum Institute, Western Of 1 and Gas
Associa tion, and certain oil company members of the aforesaid
Institute and Association brought this action against three
federal of f i cials  " the federal defendants" ! in thei r official
capacities as Secretary of Commerce, Administrator of the
National Oceanic and Atmospheric Administration  "NOAA"!, and
Ac ting Associa te Adminis tra tor of the Of fice of Coas tal Zone
Management  "OCZM"!, seeking declaratory and injunctive relief
against defendants imminent grant of "final approval" of the
California Coastal Zone Management Program  "CZMP"! pursuant to
section 306 of the Coastal Zone Management Act of 1972, as
amended  "CZMA"! and seeking further relief in the nature of
mandamus directing the federal defendants to grant "preliminary
approval" to the CZMP pursuant to Section 305 d! of the Act.

In brief, plai.ntiffs contend that the California Program
cannot lawfully be approved by the federal defendants under
Section 306 of the CZMA, principally for two reasons. First, the
CZMP is no t a "managemen t program" wi thin the meaning of Sec tion
304�1! of the Act in that  a! it fails to satisfy the
requirements of Sections 305 b! and 306 c!, {d!, and  e!, and
regula tions promulga ted thereunder, as regards content
specificity; and  b! it has not been "adopted by the state"
within the meaning of Section 306 c!�!. Second, the proc dures
by which the CZMP has reached the present state of development
violate the CZMA, the National Environmental Policy Act
 "NEPA"!�2 U.S.C. Section 4321 et seq.!, and California statutes
in that the final environmental impact statement, which differs
substantially from both the draf t and revised draf t envi.ronmental
impact statements, was not subject to formal notice and hearings,
yet purports to contafn one of five "elements" of the CZMP.

For reasons set forth below, the Court affirms the federal
defendants Secti.on 306 approval of the CZMP and grants judgment
for defendants and against plaintiffs.

FACTS

The following facts appear to be before the Court without

dispute:

L. Plaintiff American Petroleum Institute  " API" !, a
corporation organized under the District of Columbia nonprofit
corporation laws, is a national trade association of
approxfmately 350 companies and 7,000 individuals engaged in the
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pe troleum indus try. I ts members include companies and
individuals ac tively engaged i.n explora tion, produc tion, ref ining
and marke ting of pe troleum produc ts in the Uni ted S ta tes,
including the S tate of California and the Outer Continental Shelf
off the coast of California.

2. Plaintiff Western Oil and Gas Association  "WOGA"!, a
corporation organized under the California nonprofit corporation
laws, is a regional trade associa tion of over 75 member companies
and individuals engaged in the petroleum industry. l ts members
include companies and individuals responsible for in excess of 65
percent of the production of petroleum, in excess of 90 percent
of the refining of petroleum, and in excess of 90 percent of the
marketing of petroleum in the southern western states of the
Uni ted S tates, including California and the Outer Continental
Shelf off the coast of California.

3. Plaintiffs Champli.n Petroleum Company; Chevron U.S.A.,
Inc.; Conti nen ta1 Oil Company; Exxon Corpora tion; Ge t ty Oil
Company; Gulf Oil Corpora tion; Mobil Oil Corpora tion; Reserve Oil
& Gas Company; Shell Oil Company; Texaco, Inc.; and Union Oil
Company of California  " the oil company plaintiffs" ! are each
corpora tions organized under the laws of the various s ta tes and
are members of APE or WOGA. The oil company plaintiffs, among
other activities, are engaged in the business of exploration for
and production of oil and natural gas both within the state of
California and on the Outer Continental Shelf  "OCS"! off the
California coast. Some of the oil company plaintiffs own
interests in OCS leases purchased in federal lease sales under
the provisions of the Outer Continental Shelf Lands Act �3
U.S.C. 1331 et seq.!. The remaining plaintiffs have interests in
the coastal zone of California and/or are oil and gas consumers
engaged in business in California.

4. Defendant Juani ta Kreps, sued herein in her official
capacity, is Secretary of the United States Department of
Commerce  " Secretary" ! and is charged with administering the
CZMA, which includes approval or disapproval of coastal zone
management programs submitted by the coastal states, of which
California is one. NOAA exists within the Department of
Commerce. By adminis tra tive direc tive da ted Oc tober 13, 1976,
the Secretary delegated, inter alia, the CZMA approval function
to the Administrator of NOAA and expressly reserved other powers
under the Act. Defendant Richard Frank is the Administrator of
NOAA and is sued herein in his official capacity. Within NOAA
there exists the Office of Coastal Zone Management  "OCZM"!.
Defendant Robert W. Knecht is the Acting Associate Administrator
 " Acting Administrator" ! for coastal zone management and is sued
herein in his official capaci ty. By Administra tive directive
dated October 20, 1976, the Administrator of NOAA delegated to
the Associate Administrator for Coastal Zone Management the
authority to exercise all functions under the CZMA not expressly
reserved to ei ther the Secretary or the Administrator of NOAA.

5. The defendant-in-intervention, California Coas tal
Commission, is an agency of the State of California created
pursuant to the California Coastal Act of 1076  Cal.Pub.Res.Code
sec. 30000, et ~se .!. The Coastal Commission is the successor in
interest to the California Coastal Zone Conservation Commission
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crea ted pursuant to Proposition 20  Cal.Pub.Res.Code sec. 27000,
et seq.!, which expired on December 31, 1976. The California
Coastal Act became effective on January 1, 1977.

6. Defendants-in-intervention, Natural Resources Defense
Council, In., and the Sierra Club  "NRDC"! are associa tions whose
membets claim an interest in coastal zone management.

7. On March 31, 1976, the California Coastal Zone
Conservation Commission submitted to the federal defendants a
coastal zone management program for approval under the provisions
of CZMA section 306.

B. In September of 1976 the federal defendants issued a
Draft Environmental Impact S ta tement  "DEIS ! wherein they
announced their tentative decision to approve the California
Coastal Zone Management Program submitted in March. Thereafter,
the S tate of California enac ted the Coas tal Act of 1976, which
declared itself to be "California s coastal zone management
program within the coas tal zone for purposes of the Federal
Coas tal Zone Management Ac t of 1972...."  Cal.Pub.Res.Code
sec. 30008.!

9. On October 20, 1976, the DEIS was withdrawn and the
public hearings to be held thereon were cancelled. On April 12,
1977, the federal defendants issued a Revised Draft Environmental
Impac t S ta tement  "RDEIS"! and announced their tentative decision
to approve the revised coastal zone management program submitted
by the Coastal Commission. At this time the CZMP was described
as consisting of the California Coastal Act of 1976, the Coastal
Conservancy Act  Cal.Pub.Res.Code sec. 31000 et seq. !, and the
Urban and Coastal Park Bond Act  Cal.Pub.Res.Code sec. 5096.111
et seq.!. Public hearings were held on the RDEIS and the CZMP as
therein described on May 19, 1977, in I.os Angeles, Cali,fornia.
Plaintiffs appeared and  by oral testimony and wri tten comments
submitted before the hearing and additional comments submitted
thereaf ter! recommended tha t the CZMP not be approved and tha t a
new environmental impac t s ta tement be prepared.

10. On August 16, 1977, the federal defendants issued their
Final Environmental Impact Statement  "FEIS"!, together with
Attachment K, containing wri t ten s ta tements from par ties
commenting on the CZMP. In the FEIS, the CZMP was described as
consisting of five elements: the Coastal Act of 1976, the
Coastal Conservancy Act, the Urban and Coastal Park Bond Act, the
Coastal Commission s final regulations  Cal.Admin.Code, I'i tie 14,
sec. 13000 to 14000!, and Par t II   In troduc tion and Chapters 1-
14!  "the Program Description" ! of the FEIS. On September 1,
1977, plaintiffs submitted to the federal defendants written
comments objecting to approval of the CZMP as defendants proposed
in the FEIS ~ Defendants replied by letter dated September S,
1977, from Acting Administrator Knecht to plaintiffs counsel, by
which letter defendants indicated that they intended to proceed
with approval of the CZMP. As noted previously, final approval,
accompanied by a recital of findings, occurred on November 7.

The Court has before it for determination both preliminarily
and for ul tima te di sposi ti on ques tions of the highes t impor tance,
greatest complexity, and highest urgency. They arise as the
result of high legislative purpose, Low bureaucratic bungling,
and present inherent difficulty in judicial determination. In
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other words, for the high purpose of improving and maintaining
felicitous conditions in the coastal areas of the United Sta tes,
the Congress has undertaken a legislative solution, the
applica tion of which is so complex as to make f t almost wholly
unmanageable. In the course of the legislative process, there
obviously came into conflict many competing interests which, in
typical fashion, the Congress sought to accommoda te, only to
create thereby a morass of problems between the private sector,
the public sector, the federal bureaucracy, the sta te
legisla ture, the s ta te bureaucracy, and all of the adminis tra tive
agencies appurtenant thereto. Because the action taken gives
rise to claims public and private which must be adjudicated, this
matter fs now involved in the judicial process.

In whatever technical form the questions and issues are here
presented, they resolve themselves into the familiar situation in
which a court must sit fn some form of judicial review of
administrative action--and it isn t easy.

We deal here with a hybrid kind of record and consequent
hybrid form of review. As will appear from the extensive
discussion below, the several approaches to and differing views
of the proper scope and kind of judicial revfew are here brought
under consideration.

We have questions of whether review is proper or timely and,
if so, of what proper scope and result,. We treat each seriatim.

STANDING

This issue need not de tai.n us long. While defendants
originally urged that plaintiffs in this case lack standing to
litigate speculative harms, during oral argument counsel for the
NRDC, to whom the task of pressing defendants standing and
ripeness contentions was apparently assigned, conceded that what
had previously been designated an issue of standing was more
properly characterized as a ripeness problem. The Court
never theless briefly examines the s tanding of plainti f f s to
ma in tain the pre sen t ac ti on be f ore address i ng the ri pene s s i s sue.

The Supreme Court has liberalized the law of standing so
that, while injury in fact is always required, Sierra Club v.
Morton, 405 U.S. 727, 740, 92 S.Ct. 1361, 31 L.Ed.2d 636 �972>,
"an identifiable trifle is enough." U.S. v. S tudents Challenging
Regulatory Agency Procedures  SCRAP!, 412 U.S. 669, 689 n. 14, 93
S.Ct. 2405, 37 L.Ed.2d 254 �973! [quoting Davis, Adminfstra tive
Law Treatise, sec. 22.09-5 at 748 �970 Supp.! j; National
Automatic Laundry 6 Cleaning Council v. Schultz, 143 U.S.App.D.C.
274, 278, 443 F.2d 689, 693 �971!. The distinction that the
Court has drawn is one between actual and abstract injury.

Abstract injury is not enough ~ I t must be alleged that
the plaintiff "has sustained or is immediately in danger of
sustaining some direct injury" as a result of the challenged
s ta tu te or of f icial conduc t.

0 Shea v. Littleton, 414 U.S. 488, 494, 94 S.Ct. 669, 675, 38
L.Kd.2d 674 �974!.
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In the present case plaintiffs, whose activities will be
regulated by the CZMP to the extent that their activities in
exploring for and developing oil and gas resources on the OCS
must be consistent therewith, have alleged and shown injury in
fact. For upon approval by the federal defendants of the CZNP
under section 306 of the CZMA, the consistency provisions of
section 307 are triggered. Thereaf ter, before federal agencies
may approve certain activities of plaintiffs relating to
exploration and development of OCS resources, plaintiffs must
cer ti f y that the proposed activity is cons i s ten t with the CZMP.
Although the state is afforded six months to certify to the
federal agency whether or not a proposed activity is consistent,
the ini tial burden of de termining consis tency falls to the
applicant. The gravamen of the complaint is that the submitted
CZNP as approved by the federal defendants lacks the requisite
specificity under CZNA and consequently may not be approved under
section 306. If approved, plaintiffs claim immediate and
substantial harm by compulsion to expend large sums of money to
determine if their proposed activities are consistent. Moreover,
plaintiffs allege that this lack of specificity increases their
burden and makes it impossible to discharge, since they cannot
with any reasonable assuredness certify that any activity subject
to section 307 is in fact consistent with the CZNP. The
undeniable interest of plaintiffs in the area subject to the
CZNP, the fac t tha t once sec tion 306 approval is given, their
activities are subject to regulation under it, and the fact that
an immediate consequence is to compel plaintiffs to expend
financial resources in an ef for t to sa tisfy the requirements of
sec tion 307, combined wi th their claim that this burden is
subs tantially increased by vir tue of the very defec ts which they
assert make approval improper, provide the necessary injury in
fact to give plaintiffs standing to challenge the federal
defendants action in approving the CZNP under section 306.

Accordingly, the Cour t finds that the plaintiffs have
standing to li tiga te the issues presented.

LEGISLATIVE HISTORY OF THE CZNA

A seemingly unbridgeable gulf be tween the parties concerning
the proper cons truction of the CZMA establishes the cu tting edge
of this action. Firs t, no ted a t the outset of this memorandum of
decision, plaintiffs complain that the California Program fails
to qualify for final approval under sec tion 306 because i t lacks
the requisi te specificity Congress intended management programs
to embody, especially wi th respec t to the subs tan tive
requirements of sections 305 b! and 306 c!,  d!, and  e!, so as
to enable priva te users in the coas tal zone subjec t to an
approval program to be able to predict with reasonable certainty
whe ther or not their proposed activi ties will be found to be
"consis tent" wi th the program under sec tion 307 c!. Second,
plaintif f s contend tha t a proper unders tanding of sec tion
306 c! 8!, particularly in light of the 1976 Amendments, compels
the conclusion that in requiring "adequate consideration"
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Congress intended that an approvable program affirmatively
accommodate the national interest in planning for an siting
energy facilities and that the CZNP fails so to do. The Court
here addresses each of these contentions.

A. The Definition of " Program."

Any attempt to resolve this underlying dispute, out of which
most of the issues in this lawsuit arise, must begin wi th
Congress definition of a "management program" in section 304 ll!
of the Ac t:

The term "management program" includes, but is not
limited to, a comprehensive statement in words, maps,
illustrations, and other media of communication, prepared
and adopted by the state in accordance with the provisions

standards to ~side publtc and prtvate uses of lands and
waters in the coastal zone.

 Emphasis supplied.! This definition is exactly as originally
contained in the Senate version of the CZMA  S.3507!. In its
repor t on S. 3507, the Commi t tee on Commerce s ta ted:

"Management program" is the term to refer to the
process by uhich a coastal State... proposes... to
manage land and water uses in the coastal zone so as to
reduce or minimize a direct, significant, and adverse effect
upon those waters, including the development of criteria and
of the governmental structure capable of implementing such a
program. In adopting the term "Management program" the
Committee seeks to convey the importance of a ~dnamic
quali ty to the planning under taken in this Ac t tha t permi ts
adjustments as more knowledge is gained, as new technology
develops, and as social aspira tions are more clearly
defined. The Committee does not intend to provide for
management programs that are static but rather to create a
mechanism for continuing review of coastal zone programs on
a regular basis and to provide a framework for the
allocation of resources that are available to carry out
these programs.

S.Rep.No.92-753, 92d Cong., 2d Sess. �972!, U.S.Code Cong. 6
Admin.Vews 1972, pp. 4776, 4784, reprinted in Senate Committee on
Commerce, Legisla tive History of the CZMA 201-02  Comm. Print
1976!  "Legislative History" !  emphasis supplied!. The House
version  H.R. 14146! did not contain a definition of "management
program" and the Conference Report  H.Rep.Vt o.92-1544, 92d Cong.,
2d Sess. �972!  Legisla tive History a t 443f!! failed to add
anything f ur ther to the above explana tion.

The Court agrees with defendants that Congress never
in tended tha t to be approva ble under sec tion 305 a managemen t
program must provide a "zoning map" which would inflexibly commit
the sta te in advance of receiving specific proposals to
permitting particular activities in specific areas. Nor did
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Congress intend by using the language of "objectives, policies,
and s tandards" to require tha t such programs es tablish such
detailed criteria that private users be able to rely on them as
predic tive devices f or de termining the fa te of pro jec ts wi thou t
interaction between the relevant state agencies and the user. To
satisfy the defini,tion in the Act, a program need only contain
standards of sufficient specificity "to guide public and private
uses."

The CZNA was enacted primarily with a view to encouraging
the coastal s tates to plan for the management, development,
preserve tion, and res tora tion of their coas ta1 zones by
establishing rational process by which to regulate uses therein.
Although sensitive to balancing competing interests, it was first
and foremost a statute directed to and solicitous of

environmental concerns. "The key to more ef fec tive use of the
coas tal zone in the f u ture is in troduc tion of managemen t sys tems
permitting conscious and informed choices among the various
alternatives. The aim of this legislation is to assist in this
very critical goal." S.Rep.No.92-753, U.S. Code Cong.
Admin.News 1972, p. 4781  Legislative History at 198!. See
H.Rep.No.92-1049, 92d Cong., 2d Sess. �972!  Legislative History
at 313 and 315!.

The Amendments of 1976 made clear the national interest in

the planning for, and siting of, energy facil ties   to be
discussed infra!. Apparently neither the Act nor the Amendments
thereto altered the primary focus of the legislation: the need
for a rational planning process to enable the state, not private
users of the coastal zone, to be able to make "hard choices."
"If those choices are to be rational and devised in such a way as
to preserve fu ture options, the program mus t be established to
provide guidelines which will enable the selection of those
choices." H.Rep. No. 92 � 1049  Legislative History at 315!. The
1976 Amendments do not require increased specificity with regard
to the standards and objectives contained in a management
program.  Specifici ty as it rela tes to section 306 c! 8! will be
discussed infra.!

In conclusion, to the extent plaintiffs more specific
challenges to the Ac ting Adminis tra tor s sec tion 306 approval are
premised on an interpretation of congressional intent to require
that such programs include detailed cri teria establishing a
suf f iciently high degree of predic tabili ty to enable a priva te
user of the coas tal zone to say wi th cer tainty tha t a given
project must be deemed "consistent" therewith, the Court rejects
plain ti f f s con tention.

Section 306 a! l! requires the Secretary, prior to approval
of a management program under section 306, find that it contains
that which section 305 b! specifies. Plaintiffs have focused
their a ttack in large measure on wha t they charge is the CZNP s
failure to include those items which section 305 b! mandates,
especially those required by paragraphs �!, �!, and �!
thereof. The attack is premised not on any alleged invalidity of
or ambigui ty in NOAA s regula tions �5 C ~ F.R. Par ts 920 and 923!
� although plaintiffs insist the proposed  now interim final!
program approval regulations  Part 923!, ra ther than the then-
exis ting regula tions, should have been utilized in evalua ting the
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California Program � but rather on the alleged failure of the
Ac ting Adminis tra tor properly to apply the regula tions to the
CZMP.

The Court has reviewed the Acting Administrator s findings,
the CZNA, and the regulations  both then-existing, proposed, and
now interim final!, and concludes that the Acting Administrator s
finding that the Program satifies the requirements of section
305 b!  as required by section 306 a!�!! was not arbitrary or
capricious, and fur ther, tha t his applica tion of the then-
existing regulations  published January 9, 1975! was not an abuse
of discretion or otherwise not in accordance with law. 5 U.S.C.
706�! A!.

The Court has reviewed in great detail Attachment J to the
FEIS, wherein the OCZN summarizes and responds to comments
received both from other governmental agencies  sta te and
federal! and from private interests addressed to the draft
management program and KIS. Attachment J includes OCZN s
responses to similar concerns voiced by a number of reviewers
 FEIS at J-1 through J-12! and its reponses to comments received
from individual reviewers  FEIS at J-13 through J-48!, including
plaintiffs FEIS at J-29 through J-41! and various federal
agencies  such as the Federal Energy Administration, and the
Department of the Interior! whom plaintiffs have characterized as
opposing section 306 approval  FEIS at J-17 through J-22!.

In their comments the various parties have raised most of
the issues which plaintiffs have raised in this action. The
Court finds additional support for the Acting Administrator s
decision in the thoughtfulness and reasonableness with which OCZN
has addressed the views of the various reviewers. The Acting
Administrator had these comments and responses before him at the
time of his approval of the CZNP and they lend f ur ther suppor t to
the nonarbitrary character of his decision.

The Court notes that while the interaction between the state

 Coastal Commission! and various interested and affected federal
agencies during the review process was subs tantially less than
ideal in this ins tance, a si tua tion of which the Ac ting
Administrator was painfully aware, nevertheless the requirement
of section 307 b! that "the views of Federal agencies principally
affected by such program have been adequately considered" before
section 306 approval may be granted has been satisfied.

Without belaboring the point or embarking on a needless
point-by-point analysis and refutation of plaintiffs assertions
regarding the Acting Administrator s findings under section
305 b!, the Court, consistent with the previously-expressed view
of the specifici ty which the Act requires, finds the "performance
standards" approach embodied in the California Program to be
permissible. The CZNA, as noted earlier, does not speak to this
issue beyond defining "management program" in section 304�1 !.

The requirements of sections 305 b! and 306 c!,  d!, and  e!
do not constrain the state in the manner in which it meets them;
nor does it constrain the Secre tary or NOAA in establishing
through regulations that which it will require of a management
program in this regard. Congress has granted the Secre tary and
Acting Administrator considerable discretion. They have
exercised it in promulgating approval regulations. The Court s
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review of these indicates that rulemaking i tself has been an open
process and has involved ongoing interaction between NOAA and
interes ted par ties.

As noted previously, the Court, cognizant of Congress
expression of approval for the manner in which NOAA and OCZM
 and particularly Mr. Knecht! have carried out its mandate  see
S.Rep.No.94-277, 94th Cong., 1st Sess. 30 �975! U.S.Code Cong. &
Admin.News 1976, p. 1768  Legislative History at 756!!, and
further cognizant of Congress resolving its original uncertainty
over whe ther the CZMA should be adminis tered by the Depar tmen t of
the Interior or the Department of Commerce in favor of the latter
largely because of the "requisite oceanic, coastal ecosystem, and
coastal land use expertise" found in NOAA  see S.Rep.No.94 � 277 at
7 n.5  Legislative History at 733!!, concludes that considerable
de f e r ence i s due NOAA s interpretation of i ts own regula tions.
Tn short, the Acting Administrator s findings and Attachment 3 of
the FEIS, when viewed in the context of the legislative history
of the Act and of the statutory language itself, satisfy the
Court that approval of the California Program has not been
arbi trary, capricious, an abuse of di scre tion, or otherwise no t
in accordance wi th law.

8. Adequate Consideration of the National Interest.

Plaintiffs fundamental grievance with the California
Program stems from its assertion that the Program fails to
satisfy the mandate of section 306 c! 8! � that before the
Secretary grant approval to management program under section 306
she find that it

provides for adequate consi,deration of the national interest
involved in planning for, and in the s I ting of, faci1 i ties
 including energy facilities in, or which significantly
affect, such state s coastal zone! which are necessary to
meet requi remen ts which are other than local in na ture,

Plaintiffs urge that the CZMA, particularly in light of the
1976 Amendments, requires an "affirmative commitment" on the part
of the state before section 306 approval is proper. The
California Program allegedly fails adequately to make that
commitment in that its general lack of specifici ty, coupled wi th
what plaintiffs characterize as California s overall antipathy to
energy development  as embodied in the policies and practices of
i ts Coas tal Commission!, combine to give the Coas tal Commission a
"blank check" effectively to veto any or all exploration and
development activities subject to section 307 c!�! simply by
finding such activity not to be "consistent" with the CZMP.

Defendants, beyond taking issue with plaintiff s
characterization of California s energy posture, assert first,
that plaintiffs premise that the Act requires an affirmative
commitment is incorrect as a matter of law and second, that the
Program contains adequate consideration of national energy
interests. Defendants contend tha t the CZMP contains

"performance s tandards and cri teria" more than adequa te to
satisfy the requirements of the CZNA and serve as a guide to
plaintiffs in planning their ac tivi ties in the coas tal zone.
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Implicit in the various provisions of the Coastal Act  and in
particular those in sections 30001.2 and 30260-64! and in Chapter
Il of the Program Description is a wholly adequate consideration
o f the na tiona1 ene r gy in te res t.

Plaintiffs apparently focus on language in H.Rep.No.92-1049
 which accompanied H.R. 14146! to the ef fect that, "if the
program as developed is to be approved and thereby enable the
S tate to receive funding assistance under the title, the State
must take into account and mus t accommodate its program to the
specific requirements of various Federal laws which are
applicable to I ts coastal zone." Legislative His tory at 321.
The report continues:

To the extent that a State program does not recognize these
overall national interests, as well as the specific national
interest in the generation and distribution of electric
energy... or is construed as conflicting with any
applicable statute, the Secretary may not approve the S tate
program until it is amended to recognize those Federal
rights, powers, and interests.

Id. a t 322.

It is to be noted that the reference in the House Report to
the state s need to "accommodate" its program is to "the specific
requirements of various [applicable] Federal laws." I t is not a
requirement tha t the state program expressly "accommoda te" energy
interests ~ In the program approval regulations published on
January 9, 1975 �0 Fed.Reg. 1683!, NOAA s ta ted tha t:

A management program which integrates... the siting of
facili ties mee ting requirements which are of grea ter than
local concern into the determination of uses and areas of
Statewide concern will meet the requirements of Section
306 c! 8!.

15 C.F.R. 923.15 a!. In subsection  b! NOAA amplified on the
above requirement.

The requirement should not be cons trued as
compelling the States to propose a program which
accommodates certain types of facilities, but to assure tha t
such national concerns are included at an early stage in the
State s planning activities and that such facilities not be
arbitrarily excluded or unreasonably restricted in the
management program without good and sufficient reasons.

No sepa ra te na ti ona 1 In te res t " te s t" need be applied and
submitted other than evidence that the listed national
Interest facilities have been considered in a manner similar
to all other uses, and that appropriate consultation with
the Federal agencies listed has been conducted.

The Coastal Zone Management Act Amendments of 1976, Pub.L.
94-370  "1976! Amendments" !, while largely prompted by the 1973
Arab oil embargo and while expressly recognizing the na tional
interest in the planning for and siting of energy facilities,



nevertheless did not alter the requirement of "adequate
considera tion" in section 306 c! 8! or make any changes in the
degree of specifici ty required under the Act. Rather,
recognizing that coastal states like California were currently
burdened by the onshore impac ts of Federal offshore  OCS!
activities and likely to be burdened further by the plans for
increased leases on the OCS, Congress sought to encourage or
induce the affected states to step up their plans vis � a-vis such
faci li ties.

The primary means chosen to accomplish this result was the
Coastal Energy Impact Program  "CEIP"! contained in new sec tion
308. As the Conferees explained, the purpose of the 1976
Amendments was

to coordinate and further the objectives of national energy
policy by directing the Secretary of Commerce to administer
and coordinate, as part of the [CZMAJ, a coastal energy
impac t program.

The conference subs titute follows both the
Senate bill and the House amendment in amending the 1972 Act
to encourage new or expanded oil and natural gas production
in an orderly manner from the Nation s outer Continental
Shelf  OCS! by providing for financial assistance to meet
s ta te and local needs resulting from specified new or
expanded energy activity in or affecting the coastal zone.

H.Rep.No.94-1298, 94th Cong., 2d Sess. 23 �976!, U.S.Code &
Admin.News 1976, pp. 1820, 1921  Legisla tive His tory at 1073!.
The formula Congress provided for calculating a state s share of
the Coas tal Energy Impac t Fund  " the Fund" ! es tablished to carry
out the CEIP s purposes i.s itself further evidence of the
congressional intention to provide "built-in incentives for
coastal states to assist in achieving the underlying national
objective of increased domestic oil and gas production."
H.Rep.No.94-1298 a t 25, U.S.Code Cong. & Admin.News, p. 1822.
 Legi sla tive His tory a t 1075! .

The formula, as so cons true ted, provides incentives to
coastal states  if they are interested in increasing their
share of the funds appropriated for this purpose! to
encourage and faci li ta te achievement of the basic na tiona 1
objective of increasing domes tic energy production. This
provision would be in harmony with sound coastal zone
management principles because Federal aid would be available
only for states acting in accord with such principles. For
example, since the grant is based on new leasings,
production, first landings, and new employment, it is to the
state s interes t to apply the "consistency" provisions and
related process to the issuance of oil exploration,
development and production plans, licenses, and permits as
quickly as possible ra ther than to postpone decision-making
f or the s ta tu tory 6-mon th period.

Id. The Congress was particularly careful to circumscribe the
role of the federal government in particular siting decisions.
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Thus, section 308 i! provides:

The Secretary shall not intercede in any land use or water
use decision of any coastal state with respect to the siting
of any energy facility or public facility by making siting
in a par ticular loca tion a prerequisi te to, or a condi tion
of, financial assistance under this section.

This provision is consistent with the approach of the CZMA
as a whole to leave the development of, and decisions under, a
management program to the state, subject to the Act s more
specific concern tha t the development and decision-making process
occur in a context of cooperative interaction, coordination, and
sharing of information among affected agencies, both local,
sta te, regional, and federal. This las t, especially as regards
energy facility planning, is the policy behind the Energy
Facility Planning Process  "EFPP"! of section 305 b! 8! and the
Interstate Grants provision of new section 309  which encourages
the coastal states to give high priority to coordinating coastal
zone planning utilizing "interstate agreemen ts or compacts" ! . It
should be noted that the only amendment to the national interest
requirement of sec tion 306 c!  8! ef fee tua ted by the 1976
Amendments is the additional requirement that in fulfilling its
obligation to provide "adequate consideration of the national
Interest" in the case of energy facilities, the state also give
such consideration "to any applicable interstate energy plan or
program" established under section 309.

The Court rejects plaintiff s argument that affirmative
accommodation of energy facilities was made a quid pro quo for
approval under section 306 by the 1976 Amendments. In addition
to the above, the Court notes that Congress i tself did not assume
that such siting was automatIcally to be deemed necessary in all
instances. For instance, in its report on H.R. 3981, the
Cammi ttee on Merchant Marine and Fisheries s ta ted tha t the

addition of the EFPP in section 305 b! 8!

reflects the Committee s finding that increasing involvement
of coastal areas in providing energy for the nation is
likely, as can be seen In the need to expand the Outer
Continental Shelf petroleum development. S ta te coas tal zone
programs should, therefore, specificially address how major
energy facilities are to be located in the coastal zone if
such siting Is necessary. Second, the program shall include
methods of handling the anticipated impacts of such
facilities. The Committee in na way wishes to accelerate
the location of energy facilities in the coasts; on the
contrary, it feels a disproportionate share are there now.

.There is no Intent here whatever to involve the

Secretary of Commerce in specific siting decisions.

H.Rep,No.94-878 a t 45-46  Legislative History at 931 � 32!
 emphasis supplied! . The si ting in the caas tal zone of energy
facilities which could be loca ted elsewhere is embodied in

section 308. See H.Rep.No.94-878 at 15 and 26  Legislative
History at 900 and 912!.
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The Senate Committee on Commerce, in reporting S. 586 to the
full Sena te, s ta ted:

The Secretary of Commerce  through NOAA! should provide
guidance and assis tance to S ta tes under this sec tion
305 b! 8!, and under section 306, to enable them to know
what constitutes "adequate consideration of the national
interes t" in the si ting of facili ties necessary to mee t
requirements other than local in nature. The Committee
wishes to emphasize, consistent. with the overall intent of
the Ac t, tha t this new paragraph  8! requires a S tate to
develop, and maintain a planning process, but does imply
intercession in specific siting decision. The Secretary of
Commerce   through NOAA!, in determining whether a coastal
State has met the requirements~ is restri.c ted to evaluating
the adequacy of that process.

S.Rep.No-277 a t 34, U.S.Code Cong. & Admin.News 1976, p. 1801
 Legislative History at 760!  emphasis supplied!.

Consistent with this mandate, NOAA has promulgated revised
program approval regulations �3 Ped.Reg. 8378, March 1, 1978!.
These Interim final rules follow the submission of comments on

the proposed rules published on August 29, 1977 �2 Ped.Reg.
43552!. The Court looks to the revised regulations because they
reflect NOAA s interpretation of any changes wrought by the 1976
Amendments, the former regulations against which the California
Program was tested having beem promulgated af ter the Arab oil
embargo but before the 1976 Amendments.

In i ts response to several reviewers sugges tion that
section 306! c! 8! be interpreted to require that facilities be
accommodated in a State s coastal zone, the agency reiterated the
posi ti,on i t has maintained since the inception of the CZNA that

the purpose of "adequa te considers tion" is to achieve the
act s "spirit of equi table balance between State and
national interests." As such, consideration of facilities
in which there may be a national interest must be undertaken
within the context of the act s broader finding of a
"national interest in the... beneficial use, protection,
and development of the coastal zone"  Section 302 a!!.
Subsection 302 g! of the Act gives "high priority" to the
pro tec tion of na tural sys tems. Accordingly, while the
primary focus of subsection 306 c! 8! is on the planning for
and si ting of facili ties, adequa te considers tion of the
na ti,onal interest in these facilities must be based on a

balancing of these interests relative to the wise use,
protection and other development of the coastal zone. As
the Department of Energy noted in its comments on the
proposed regula tions:

The Act presumes a balancing of the national
interest in energy self-sufficiency wi th S tate and
local concerns involving adverse economic, social, or
enrironmental impacts.

43 Fed.Reg.8379.
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Section 306 c! 8! is treated at length in 15 C.F.R. 923.52.
Af ter generally no ting tha t one "need no t conclude .. tha t any
and all such facilities proposed for the coastal zone need be
sited therein," the regulation proceeds to set forth requirements
which must be met by the management program in order to satisfy
sec tion 306 c!  8! . While these are considerably more de tailed
than those contained in its predecessor �5 C.F.R. 923.15,
January 9, 1975!, they do not change the basic tenor of the rule
as interpreted by NOAA. Raving previously determined that the
Acting Administrator s utilization of the then-existing
regula tions was proper--indeed, to have applied proposed
regulations arguably would have been improper � and having
determined that it was not abuse of discretion to proceed with
approval of the California Program rather than await promulgation
of final revised approval regulations, given the fact that the
proposed regulations effected no fundamental change of philosophy
but mereIy a "shift in emphasis" �2 Fed.Reg.43552!, the Court
concludes that the Acting Administrator s finding that the CZMP
satisfied section 306 c! 8! is neither arbitrary nor capricious.

The Cour t notes fur ther in this regard that the s tandards
established by the Coastal Act  and in particular sections 30260-
64 and 30413! for making energy facilities siting decisions, in
the words of the Coastal Commission staff, "establish the general
findings that must be made to authorize coastal dependent
industrial facilities, liquefied natural gas terminals, oil and
gas developments, refineries, petrochemical facilities and
electric power plants." FEIS, Part II  Chapter 9! at 66. The
key to the California approach, and one which the Acting
Administrator and this Court find acceptable under the CZNA, is
that the standards require that "findings" be made upon which
specific si ting decisions ensue. For instance, in dealing wi th
the siting of oil tanker facilities, section 30261 a! requires
tha t

[ t]anker facilities shall be designed to �! minimize
the total volume of oil spilled, �! minimize the risk of
collision from movement of other vessels, �! have ready
access to the most effective feasible containment and
recovery equipment for oil spills, and �! have onshore
deballasting facilities to receive any fouled ballast water
from tankers where operationally or legally required.

As can readily be seen from these provisions, whether a
particular tanker facility siting proposal will be deemed
"consis tent" wi th these requirements of the California Program
will turn on specific findings of a factual nature. The
California Program sensibly does not attempt to map out in
advance precisely what type or size tanker facilties will be
found to meet these requirements in particular areas of its
almos t 1,000-mile coas tline. Ra ther, by its very na ture, the
Coastal Act encourages plaintiffs with a particular facility in
mind to address themselves to the s tandards se t for th in the
Coastal Act and to plan such a facility in cooperation and
communication with the Coastal Commission from the inception.
This approach seems consonant with the overall approach of the
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CZi'fA itself. In this regard it is noteworthy that the Senate
Commi ttee on Commerce, in summarizing the "key findings" of a
number of reports made under the aegis of the committee � created
National Ocean Policy Study, stated that "coastal States of ten
have been criticized unfairly for delaying the siting of energy
facili ties when such ac tion of ten is the result of lack of

information and planning." S.Rep.Mo.94-277 at 3, U.S.Code Cong.
& Admin.Mews 1976, p. 1770  Legislative History at 729!. The
CZMP takes an approach which has received the congressional
blessing. To the extent plaintiffs seek not guidance with
respect to the way in which coastal resources will be managed but.
instead a "zoning map" which would implici tly avoid the need to
consul t wi th the s ta te regarding planned ac tivi ties in or
a f f ec ting i ts coa s ta 1 zone, the Cour t re j ec ts their pos i ti on.
While wholly sympathetic to the legitimate concerns of corporate
officers and planners who must conform their activities to the
s tandards of the CZNP, the Cour t never theless concludes tha t the
Acting Administrator s finding that the Program satisfies section
306 c! 8! is supportable and hence not arbitrary or capricious.
It proceeds from a correct interpretation of the CZNA.

Finallyg the Court notes that both the California Program
and the CZNA contain safeguards to protect plaintiffs from
arbitrary exercise by the Coastal Commission of its section 307
consistency powers. First, plaintiffs under the Coastal Act may
seek judicial review of a decision of the Coastal Commission
finding a specific proposed activity of plaintiffs to be
inconsistent with the CZMP. Such review certainly may encompass
a challenge to the Commission s interpretation of the California
Program as well as a challenge to specific findings upon which
the determination presumably would be based. Second, with
respect to an adverse consistency determination regarding any
proposed activity for which a federal license or permit is
required or which involves an OCS plan, the party against whose
activity such a determina tion has been made may seek review by
the Secretary of Commerce  who could also undertake review on her
own initiative! on the grounds that "the activity is consistent
with the objectives of this title or is otherwise necessary in
the interest of national security." Sections 307 c!�! A! and
 B!. Third, under section 312 a! the Secretary is obliged to
conduct "a continuing review of �! the management programs of
the coastal states and the performance of such states with
respect to coastal zone management; and �! the coastal energy
impact program provided for under section 308." Subsection  b!
provides:

The Secretary shall have the authority to terminate any
financial assistance extended under section 306... if �!
f s]he determines tha t the s ta te is failing to adhere to and
is not justified in deviating from the program approved by
the Secre tary

In short, both as regards specific determinations of
inconsi s tency and as regards general trends in and manner of
issuance of such determinations, plaintiffs are amply protected
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by and have various forms of recourse under the California
Program itself and sections 307 and 312 of the CZMA.

APPROVAL BY THE FEDERAL DEFENDANTS

Plaintiffs have charged that the procedures followed by the
s ta te in developing and adop ting, and by the federal defendan ts
in approving, the California Program viola ted both the CZMA and
NEPA.

Section 306 c!�! requires the Secretary to find that [t!he
state has developed and adopted a management program for its
coastal zone in accordance with rules and regulations
promulgated by the Secretary, af ter notice, and with the
opportunity of full participation by relevant Federal
agencies, s ta te agencies, local governmen ts, regional
organizations, port authorities, and other interested
parties, public and private, which is adequate to carry out
the purposes of this title and is consistent with the policy
declared in section 303 of this title.

 Emphasis supplied.! The Acting Administrator has so found.
Findings at 13-14  and references to the FEIS contained therein!.
Section 306 c!�! amplifies the requirement of section 306 c!�!
by demanding a finding be made that "[ t]he state has held public
hearings in the development of the management program." This too
has been found. Findings at 16  and references to the FEIS
contained therein!.

Plaintiffs claims of invalid adoption by the state having
been discussed previously, the Cour t merely adds tha t the process
of developing a coastal zone management program for the state of
California has been ongoing since the enactment of Proposi.tion 20
  the Cali f ornia Coa s tal Zone Conserva tion Ac t o f 1972! and tha t
the Ac ting Administra tor s finding tha t tha t process has been
open within the meaning of section 306 c!�! and �! is suppor ted
by the record. Under the arbi trary and capricious s tandard
applicable to such findings, they must be sustained.

Plaintiffs mount an assault on the review process undertaken
by the federal defendants in approving the CZMP under section
306, focusing on the purported inadequacies of the environmental
review process culmina ting in the FEIS. As noted earlier, a
challenge under NEPA invites broader-ranging evidentiary review
 not limited to the administrative record! and requires
application of the observance of prodecure standard of review.
Having done so, the Court concludes tha t the environmental
review process here followed and the FEIS produced thereby axe
adequate under section 102�! C! of VEPA �2 U.S.C. 4332�! C!!.

Section 102�! C! mandates that an EIS address:

 i! the environmental impact of the proposed action;

 ii! any adverse environmental effects which cannot be
avoided should the proposal be implemented;
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 iii! al terna tives to the proposal ac tion;

 iv! the relationship between local short-term uses of man s
environment and the maintenance and enhancement of long-term
produc tivi ty; and

 v! any irreversible and irretrievable commitments of
resources which would be involved in the proposed action
should i t be implemen ted.

Plaintiffs contend first, that the federal defendants
utilized the environmental review process not to conduct a bona
fide environmental review but to a advocate a prior decision to
grant final approval to the CZMP; second, that the FEIS is
deficient because the Program discussed therein differs
subs tan tially from tha t disclosed in the RDEIS; third, tha t i t
fails to adequately discuss possible alternatives to section 306
approval; fourth, that i t fails to consider all available
relevant information; and fif th, that it fails to discuss
potential and unavoidable adverse impacts of approving and
implementing the CZNP.

The Court discusses these claims in order.
First, the Court finds nothing improper in the federal

defendants informing the public and other organs of government
of i ts tenta tive conclusion that the California Program meets the
requirements of section 306 so as to qualify for .final approval.
The nature of the cooperative interaction between the state and
federal governments envisioned by the CZMA in the development of
a management program makes it wholly unrealistic to assume that
the federal agency charged with reviewing that program will
entertain no preliminary conclusions as to its adequacy under the
Ac t.

Vi th respect to plaintiffs second claIm--that the RDEIS and
FEIS differ substantially in their description of the elements of
the California Program � -the Court concludes that such claim lacks
merit. First, the two statutory elements of the Program other
than the Coastal Act both were noted in the RDEIS  at 8, 12, and
77! . hei ther es tablishes s tandards in the sense tha t the Coas tal
Ac t does; ra ther, these companion sta tu tes provide a por tion of
the implementation authority required by section 306 c!�!, �!,
and  d! of the CZM. Second, the RDEIS contains the original
version of the Program Description found in the FEIS. As
discussed a t length in another sec tion of this memorandum,
Chapter Ll of the Program Description has been formally adopted
by the Coas tal Commission; and the remaining chapters, being of
an essentially descriptive nature, were not required to be. The
procedures followed may have been sloppy, but the Court cannot
say tha t the failure expressly to designa te Par t II of the RDEIS
an "element" of the CZMP was fatal--par ticularly in Light of the
Court s conclusions regarding the legal status of the Program
Description. Finally, the Court notes that the revisions made in
the Program Description were largely prompted by comments
received on the original Program Description, including those
received from plaintiffs.
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Plain tif f s third argument � tha t the FEIS fails adequa tely
to discuss alternatives to section 306 approval � is premised on
plaintiffs insistence that the federal defendants should have
denied f inal approval and ins teed gran ted the CZMP preliminary
approval under section 305 d!, particularly in light of the fact
that the local coastal programs required by the Coastal Act  not
due until 1980! will add the requisite degree of specificity to
enable the Program to qualify for section 306 approval. While
there is support for plaintiff s position in the legislative
history surrounding the addition of "preli.minary approval" to
section 305 effected by the 1976 Amendments  H.Rep.Mo.94-878,
94th Cong., 2d Sess. 48 �976!  Legislative History at 934!!,
nevertheless the FEIS discusses this alternative to section 306
approval and rejects it on the basis of a reasonable construction
of sections 306 e!�!  dealing with permissible implementation
techniques for control of land and water uses! and 305 d!, the
NOAA regulations relevant thereto �5 C.F.R. 923.26!, the
pertinent legislative history, and the application of the above
to the provisions of the CZMP. FEIS at 184-85. The federal
defendants conclusion � that "if a state has the necessary
authorties in place and will employ acceptable implementation
techniques, the preliminary approval op tion is inappropria te"
 FEIS at 184! -- is reasonable in order to give harmonious and
full effect to sections 305 d! and 306 e! l!. Again, while the
Court, if faced with the choice, might have opted for preliminary
approval, we may no t subs ti tu te our j udgmen t f or tha t of the
Acting Administrator. It is sufficient for present purposes to
note that, contrary to plaintiffs contention, the FEIS does
adequately discuss this alternative.

Plaintiffs final two claims are premised on the alleged
failure of the FEIS to discuss the adverse impact nationwide
should California utilize its section 307 consistency powers to
retard or preclude OCS and related energy development.
Plaintiffs also assert that the FEIS fails adequately to discuss
the impact of the CZMP on the "socio-economic" environment  e.g.,
impact on "urban sprawl" ! ~ The Court rejects this argument.

As this Circui t has s ta ted:

fA]n EIS is in compliance with ViEPA when its form,
content, and preparation substantially �! provide decision-
makers, with an environmental disclosure sufficiently
detailed to aid in the substantive decision whether to
proceed with the project in the light of its environmental
consequences, and �! make available to the public,
information of the proposed projects s environmental impact
and encourage public participation in the development of
that information.

Trou t Unlimi ted v. Mor ton, supra, 509 F. 2d a t 1283. "An EI S need
not discuss remote or highly specula tive consequences. . . fThe]
adequacy of the content of the EIS should be determined through
use of a rule of reason." Id. In elaborating on this "rule of
reason" the Second Circuit has observed that
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an EIS need not be exhaustive to the point of discussing all
possible details bearing on the proposed action but will be
upheld as adequate if it has been compiled in good faith and
sets forth sufficient information to enable the decision-
maker to consider fully the environmental factors involved
and to make a reasoned decision af ter balancing the risks of
harm to the environment against the benefi ts to be derived
from the proposed action, as well as to make a reasoned
choice between alternatives. [Citations omitted].

County of Suffolk v. Secretary of the Interior, supra, 562 F ~ 2d
at 1375.

In this instance, the inadequacies raised by plaintiffs rest
on the highly speculative a s sump tion that i n implementing i ts
management program California vill abuse its section 307
consistency powers, the California courts wil1. acquiesce therein,
and, further, the Secre tary of Commerce will fail to discharge
her duties under sections 307 c!�! and 312. As stated during
our discussion of the ri,peness issue, the Court declines to make
such an assumption -- nor must the federal defendants in
preparing the FEIS engage in such speculation.

The Court views the situation with which it is here
presented as not unlike that presented in Life of the Land v.
~Bates at, 983 9.29 BBO  9th Ctt. 1973!. In that ease an settnn
was brought by environmenmtal groups to enjoin construction of a
new seaward runway at Honolulu International Airport. The
defendants in preparing the EIS determined that it was
unnecessary to under take air poilu tion s tudies because of the
very nature and location of the proposed project. In rejecting
plaintiff � appellants claim that such omission was fatal to the
adequacy of the EIS, this Circuit remarked:

The Reef Runway will reloca te aircraf t takeoff s, the major
source of aircraf t air pollution, 6,700 feet seaward, and
away from the popula ted areas of Honolulu. The essence of
this project, therefore, involves moving the sources of the
air poilu tion away from people. The federal and sta te
officials concluded that detailed air pollution studies were
unnecessary, on the premise tha t a t the very less t, the
project was extremely unlikely to worsen the air quality in
any relevant sense.

Id. a t 470.

Similarly, the "essence" of the CZNP, in accordance with
sections 302 and 303 of the CZMA, is sensitivi ty to environmental
concerns in establishing standards for utilization of the coastal
zone; consequently, fewer and less detailed environmental studies
would be expected because the Program emphasizes environmental
preserva tion.

Finally, the Court notes that the act of approving the
California Program in i tself does not result in the undertaking
of any specific project by the sta te or federal governments or
any priva te user s! of the coas tal zone. The concerns raised by
plaintif f s � in par ticular, the alleged omi.ssion in the FEIS of
an adequa te discussion of the significance of permitting OCS
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development to go forward and the impact of precluding such
development � will be addressed in connection with the
preparation and dissemination of environmental impact statements
for specific proposed activi ties. The environmental review here
undertaken resembles that frequently utilized where a
"multistage" project is involved; consequently, the failure of
the FEIS to discuss such possibili ties is justified on this
alternative ground. The Second Circuit addressed this issue in
County of Suffolk, supra. That case involved preparation of an
EIS in connection with the proposed lease-sale by the Department
of the Interior of federal lands on the OCS to petroleum
companies. There, in reversing the district court s finding that
that [ the] EIS was inadequate in its failure to explore the
pos si bi li ty tha t s ta te and local governmen ts a f f ec ted by such
lease-sale might bar the landing of pipelines on their shores and
thereby in necessitating the use of tankers increase the hazards
of oil pollution, the Court reasoned:

[T]he extent to which treatment of a subject in an
EIS f or a mul ti s tage pro jec t may be de f erred, depends on two
factors: �! whether obtaining more detailed useful
inf orma tion on the topic of transpor ta tion is "meaningfully
possible" at the time when the EIS for an earlier stage is
prepared, see Natural Resources Defense Council v. Morton,
[148 U.S.App.D.C. 5, a~t15, 458~F.2d 8~27 at 837,~and 2l
how important it is to have the additional information at an
earlier stage in determining whether or not to proceed with
the project, see National Resources Defense Council v.
Callaway, S24 F.2d at 88.

If the additional information would at best amount to

speculation as to future event or events, it obviously would not
be of much use as l~n ut in deciding whether to proceed. As we
said in Callaway, supra, referring to Morton, supra:

"NEPA does not require a crystal ball inquiry
An EIS is required to furnish only such information as
appears to be reasonably necessary under the
circumstances for evaluation of the project rather than
to be so all-encompassing in scope tha t the task of
preparing it would become either fruitless or well nigh
impossible, Indian Lookout Alliance v. Vo1.pe, 484 F.2d
11  8th Cir. 1973!. A government agency cannot be
expected to wait until a perfect solution of
environmental consequences of proposed action is
devised before preparing and circulating an EIS." 524
F.2d a t 88.

Where the major federal action under consideration, once
authorized, cannot be modified or changed, it may be
essential to obtain such information as is available,
speculative or not, for whatever it may be worth in deciding
whe ther to make the crys tallized commi tment  e.g., the
construction of a bridge of a specified type between two
orecise points!. But where a multistage project can be
modified or ~chan ed in the future to minimize or eliminate
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environmental hazards disclosed as the result of information
that will not become available until the future, and the
Government reserves the power to make such a modifica tion or
change af ter the information is available and Incorpora ted
in a fur ther EIS, i t canno t be said that defermen t viola tes
the "rule of reason." Indeed, in considering a project of
such flexibility, it might be both unwise and unfair not to
postpone the decision regarding the next stage until more
accura te da ta is a t hand.

562 F.2d at 1378  emphasis supplied!. The court concluded that
"projection of specific pipeline routes was nei ther meaningfully
possible, nor reasonably necessary under the circums tances.
Id. a t 1382. This factor of multistage pro jec ts whose various
s tages are "subs tantially independent" of one another similarly
has been considered by this Circui t in assessing the adequacy of
an EIS.

The Court concludes that this action presents an analogous
situation to which this reasoning applies. Approvai and
implementation of the CZNP no more indicates which of potentially
dozens of projects will be cer tified as consistent  and
undertaken subject to what conditions! than the decision of the
Department of the Interior to proceed with the lease-sale of a
large tract of federal OCS lands indicated which of potentially
dozens of exploration and development projects would be permitted
 and under what conditions!.

The Court concludes, as did the court in Cady v. Norton
supra, that "al though the EIS could be Improved by hindsight,
i t has satisfied the in ten t of the s ta tu te. Ma tional Fores t
Preservation Group v. Butz, 485 F.2d 408, 412  9th Cir. 1973!."
527 F ~ 2d at 797.

The length, complexity and convolu tions of this memorandum
and of the findings and conclusions set forth herein speak Louder
and much more eloquently than the words themselves. The message
is as clear as it is repugnant: under our so-called federal
system, the Congress is constitutionally empowered to launch
programs the scope, impact, consequences and workabil tiy of which
are largely unknown, a t leas t to the Congress, a t the time of
enactment; the federal bureaucracy is legally permitted to
execute the congressional mandate with a high degree of
befuddlement as long as it acts no more befuddled than the
Congress must reasonably have anticipated; If ultimate execution
of the congressional mandate requires interaction between federal
and sta te bureaucracy, the resultant maze Is one of the orices
required under the system.

The foregoing shall constitute the Court s findIngs of fac t
and conclusions of law.

The administrative action is affirmed; the petItion Is
denied, each side to bear Its cos ts.
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NOTES

1. The importance of energy development and improvement of the
states abilities to cope with the coastal impacts of energy
development were themes of the 1976 amendments to the CZNA. See
generally Hildreth, The Coast-Where Energy lee ts the Environment,
13 San Diego L. Rev. 253 �976!. In order to facilitate coastal
planning and mitigation of energy-related impac ts, the Coastal
Energy Impact Program was established.

Sec tion 308. Coas tal energy impac t program

 a! Adminis tra tion and coordina tion by Secre tary;
financial assistance; audit; rules and regulations. �! The
Secretary shall admlnis ter and coordina te, as part of the
coastal zone management activities of the Federal Government
provided for under this title, a coastal energy impact
program. Such program shall consis t of the provision of
financial assistance to meet the needs of coastal states and
local governments in such states resulting from specified
activities involving energy development.

* 4 *

�! Each coastal state shall use the proceeds of grants
received by it under this subsection for the following
purposes  excep t tha t priori ty shall be given to the use of
such proceeds for the purpose set forth in subparagraph
 A!!:

 A! The retirement of sta te and local bonds, if any,
which are guaranteed under subsection  d!�!; except
that, if the amount of such grants is insufficient to
retire both state and local bonds, priority shall be
given to retiring local bonds.
 B! The study of, planning for, development of, and the
carrying out of projects and programs in such state
which are--

 i! necessary, because of the unavailability of
adequate financing under any other subsection, to
provide new or improved public facilities and
public services which are required as a direct
result of new or expanded outer Continental Shelf
energy ac tivi ty; and
 ii! of a type approved by the Secre tary as
eligible for grants under this paragraph, except
that the Secretary may not disapprove any project
or program f or highways and secondary roads,
docks, naviga tion aids, fire and police
protection, water supply, waste collection and
trea tment   including dra inage!, schools and
education, and hospitals and health care.
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 C! The prevention, reduction, or amelioration of any
unavoidable loss in such sta te s coastal zone of any
valuable enrironmental or recrea tional resource if such
loss resul ts from coastal energy ac tivi ty.

* A' *

 g! Kligibili ty requirements; apportionment of assis tance.
�! No coastal state is eligible to receive any financial
assis tance under this sec tion unless such state--

 A! has a management program which has been approved
under section 306 [16 USCS 1455J;
 8! is receiving a grant under section 305 c! or  d!
[16 USCS 1454 c! or  d!j; or
 C! is, in the judgment of the Secretary, making
sa tisfac tory progress toward the development of a
management program which is consistent with the
policies set forth in section 303 [16 USCS 1452j.

�! Each coastal sta te shall, to the maximum extent
practicable, provide that financial assistance provided
under this sec tion be appor tioned, alloca ted, and gran ted to
units of local government within such state on a basis which
is proportional to the extent to which such units need such
assistance.

Can a sta te that does not have an approved coastal zone plan
receive CEIP funds? The federal Office of Coastal Zone
Nanagement  now the Office of Ocean and Coas tal Resource
Nanagement! took the posi tion tha t a s ta te wi thou t a federally-
approved plan, or working toward one, could not be consi.dered
"making satisfactory progress toward ... a program ...consistent
with the policies [of the CZNAt...." Note that the eligibili ty
requirements for CEIP funds also apply to interstate grants.

2. The funds available through CEIP have been minimal in recent
years, and although the allocation formula is related to
continental shelf oil leasing and production, alLoca tions are
merely budgeted yearly and do not represent a vested "share" of
the revenue from offshore leasing or oil production. Recently,
legislation has been introduced to allow direc t sharing of
revenues from offshore leases by the coastal s ta tes. Vhy should
coastal sta tes receive a share of the revenues? Mhen minerals
are extracted from federal lands within a state, the state
receives a share of the federal revenues. Is the coastal
state/continental shelf situation a valid analogy to the
situation of federal Lands within a state?

The 1980 amendments to the CZNA introduced a number of new
progams, but more significantly, provided an oppor tuni ty for
members of Congress to express their view of the federal
government s continuing role in coastal zone management; tha t is,
that once the federal government has facili ta ted the development
and initial administration of a state s coastal zone program, it
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is the responsibility of the state to institutionalize and fund
the program. The Reagan Administra tion has substantially cut
funding and personnel. The continuation of the program at both
the s ta te and federal levels is in ques tion. Mos t s ta tes claim
that their programs cannot survive wi thout federal funding. Can
federal consistency be justified for state programs without
adequate federal evaluation and oversight? Mould Revenue Sharing
solve the perceived problems?

3. In certain areas, for example, the Chesapeake Bay, planning
by individual s ta tes is an insufficient basis for effective
management. The CZMA provided for interstate coordina tion, but
the major effort and funding during the early years was toward
state program development. The 1980 amendments gave interstate
planning and management a higher priority:

INTERSTATE COASTAL ZONE MANAGEMENT COORDINATION.

Section 309 of the Coastal Zone Management Act of 1972 �6
U.S.C. 1456b! is amended to read as follows:

INTERSTATE GRANTS

Sec. 309.  a! The coastal States are encouraged to give
high priori ty�

�! to coordinating State coastal zone planning,
policies, and programs with respect to contiguous areas of
such States;

�! to studying planning, and implementing unified
coastal zone policies with respect to such areas; and

�! to establishing an effective mechanism, and
adopting a Federal-S tate consultation procedure, for the
identification, examination, and cooperative resolution of
mutual problems with respect to the marine and coastal areas
which affect, directly or indirectly, the applicable coastal
zone.

The coastal zone ac tivities described in paragraphs �!, �!, and
�! of this subsection may be conducted pursuant to interstate
agreements or compacts. The Secretary may make grants annually,
in amounts not to exceed 90 percent of the cost activities, if
the Secretary finds that the proceeds of such grants will be used
for purposes consistent with sections 305 and 306.

 b! The consent of the Congress is hereby given to two or
more coa s tel S ta te s to nego tia te, and to en ter in to, agreemen ts
or compac ts, which do no t conf lie t wi th any law or trea ty of the
United States, for�

�! developing and administering coordina ted coas tal
zone planning, policies, and programs pursuant to sections
305 and 306; and
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�! establishing executive instrumentalities or
agencies which such States deem desirable for the effective
implementation of such agreements or compacts.

Such agreements or compacts shall be binding and obligatory upon
any S ta te or par ty thete to wi thou t fur ther approval by the
Congress.

 c! Each executive instrumentality or agency which is
established by an interstate agreement or compact pursuant to
this section is encouraged to give high priori ty to the coastaL
zone activi ties described in subsection  a! . The Secretary of
the Interior, the Chairman of the Council on Environmental
Quali ty, the Adminis tra tor of the Environmen tal Pro tec tion
Agency, the Secretary of the department in which the Coast Guard
is opera ting, and the Secre tary of Energy, or their designs ted
representatives, shall participate ex officio on behalf of the
Federal Government whenever any such Federal-S tate consultation
is reques ted by such an ins trumen tali ty or agency.

 d! If no app1.icable interstate agreement or compact exists,
the Secretary may coordinate coastal zone activi ties described in
subsection  a! and may make grants to assist any group of two or
more coastal S tates to create and maintain a temporary planning
and coordina ting entity to carry out such activities. The amount
of such grants shall not exceed 90 percent of the cost of
creating and maintaining such an entity. The Federal officials
specif ied in subsec tion  c!, or their designa ted representa ti.ves,
shall participate on behalf of the Federal Government, upon the
request of any such temporary planning and coordinating entity
for a Federal-S ta te consults tion.

 e! A coastal State is eligible to receive financial
assistance under the section if such State meets the criteria
establi.shed under section 308 g!�!.

4. The CZ'lA also established the Es tuarine Sane tuaries Program.
The federal government will provide matching funds for the
purpose of:

-acquiring, developing, or operating estuarine sanctuaries,
to serve as natural field labora tories in which to study and
ga ther da ta on the na turaI and human processes occurring
wi thin the es tuaries of the coas tal zone; and

-acquiring lands for the preservation of islands.

The goal is to preserve relatively pristine estuaries that are
characteristic of regions of the country to be used as "living
Iabora ties" and to be a source of baseline informs tion for
evaluating estuarine systems.

Fif teen es tuarine sane tuaries have been es tablished
nationally. Apalachicola Bay and River Estuarine Sanctuary is
loca ted in nor thwes t Florida. Some of the ma terials in Par t '3ne
describe the ini tial s tages of the pro jec t. Rookery Bay
Estuarine Sancturary is located in southwest Florida.
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Section 5. THE FEDERAL CONSISTENCY REQUIRENENT

Although federal funding provided an initial impetus for
states to participate in coastal zone planning, the provisions of
section 307 c! of the CZMA may assure state participation when
federal funding dwindles. The so-called federal consistency
requirement provides the states with the potential to participate
effectively in federal decision-making that affects their coastal
areas. Section 307 c!, 16 U.S.C. 1456, is set out below:

Section 307 c! Consistency of Federal activities with state
managemen t programs; cer ti f ica tion.

 I! Each Federal agency conducting or supporting activities
d iree tly af fee ting the coas tal zone shall conduc t or suppor t
those ac tivi ties in a manner which is, to the maximum ex tent
practicable, consistent with approved state management programs.

�! Any Federal agency which shall undertake any development
project in the coastal zone of a state shall insure that the
project is, to the maximum extent practicable, consistent with
approved state management programs.

�!  A! Af ter final approval by the Secretary of a state s
management program, any applicant for a required
Federal license or permit to conduct an activity
affecting land or water uses in the coastal zone of
that state shall provide in the application to the
licensing or permi t ting agency a cer tif ica tion tha t the
proposed ac tivi ty complies wi th the s ta te s approved
program and that such activity will be conducted in a
manner consistent with the program. At the same time,
the applicant shall furnish to the state or i ts
designated agency a copy of the certification, with all
necessary information and data. Each coastal state
shall establish procedures for public notice in the
case of all such certifications and, to the extent it
deems appropriate, procedures for public hearings in
connection therewith. At the earlies t practicable
time, the state or its designated agency shall notify
the Federal agency concerned that the state concurs
with or objects to the applicant s certification. If
the state or its designated agency fails to furnish the
required notification within six months af ter receipt
of its copy of the applicant s certification, the
state s concurrence with the certification shall be

conclusively presumed. No license or permit shall be
granted by the Federal agency untiL the state or its
designated agency has concurred with the appLicant s
cer ti f ica tion or un til, by the s ta te s failure to ac t,
the concurrence is conclusively presumed, unless the
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Secretary, on his own initiative or upon appeal by the
applicant, finds, af ter providing a reasonable
oppor tuni ty f or de tai led commen ts f rom the s ta te, tha t
the activity is consistent wi th the objectives of this
title or is otherwise necessary in the interest of
na tional securi ty.

 B! Af ter the management program of any
coastal state has been approved by the Secretary under
section 306 [16 USCS 1455!, any person who submits to
the Secretary of the Interior any plan for the
explora ti on or developmen t of, or produc tion f rom, any
area which has been leased under the Outer Continental

Shelf Lands Act �3 U.S.C. 1331 et seq.! and
regula tions under such Ac t shall, wi th re spec t to any
exploration, development, or production described in
such plan and affecting any land use or water use in
the coastal zone of such state, attach to such plan a
cer tif ica tion tha t each ac tivi ty which is described in
detail in such plan complies with such state s approved
management program and will be carried out in a manner
consistent with such program. No Federal official or
agency shall grant such person any license or permit
for any activity described in detail in such plan until
such state or its designated agency receives a copy of
such cer ti f ica tion and plan, toge ther wi th any o ther
necessary data and information, and until-

 i! such state or its designated agency, in
accordance wi th the procedures required to be
established by such state pursuant to subparagraph
 A!, concurs with such person s certification and
notifies the Secretary and the Secretary of the
Interior of such concurrence;
 ii! concurrence by such state with such
certifica tion is conclusively presumed, as
provided for in subparagraph  A!; or
 iii! the Secretary finds, pursuant to
subparagraph  A!, that each activity which is
described in de tail in such plan is consis tent
with the objectives of this ti tie or is otherwise
necessary in the interest of national security.

If a state concurs or is conclusively presumed to concur, of if
the Secre tary makes such a f inding, the provisions of
subparagraph  A! are not applicable with respect to such person,
such state, and any Federal license or permit which is required
to conduct any activity affecting land uses or water uses in the
coastal zone of such state which is described in detail in the

plan in which such concurrence or finding applies. If such state
objects to such certification and if the Secretary fails to make
a finding under clause  iii! with respect ot such certification,
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or if such person fails substantially to comply with such plan as
submi t ted, such person shall submi t an amendmen t to such plan, or
a new plan, to the Secre tary of the Interior. With respect to
any amendment or new plan submitted to the Secretary of the
Interior pursuant to the preceding sentence, the applicable time
period for purposes of concurrence by conclusive presumption
under subparagraph  A! is 3 months.

 d! Applications of local governments for Federal assistance;
rela tionship of ac tivi ties wi th approval management progtams.
State and local governments submitting applications for Federal
assistance under other Federal programs affecting the coastal
zone shall indicate the views of the appropriate state or local
agency as to the relationship of such activities to the approved
management program for the coastal zone. Such applications shall
be submitted and coordinated in accordance with the provisions of
title IV of the Inter-governmental Coordination Act of 1968  82
Stat. 1098!. Federal agencies shall not approve proposed
projects that are inconsistent with a coastal state s management
program, except upon a finding by the Secretary that such project
is consistent with the purposes of this title or necessary in the
in teres t of na tional securi ty.

FEDERAL CONSISTENCY i'fATRIK

The diagram on the following pages illustrates how
"consistency" works. Note who makes the decision as to whether
the action is consistent with the s tate s approved management
plan.
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States do not always agree +th federal determinations that
an activity does not "affect" or '"directly affect" the coastal
zone, or that an activity is onsistent with the states
programs. Section 307 also p ovides for mediation of serious
disputes by the Secretary of 'Commerce. Of course, federal
media tion of an agency decision by the secretary of a federal
agency is not considered a satisfactory resolution by some
states. Several cases are currently in the courts.

Section 307 h! Mediation of disagreements. In case of
serious disagreement between any Federal agency and a
coastal state�

�! in the development or the initial
implementation of a management program under
section 305 [16 USCS 1454'; or
�! in the administration of a management program
approved under section 306 [16 USCS 1455!;

the Secretary [or Commerce!, wi th the coopera tion of
the Executive Office of the President, shall seek to
media te the differences involved in such disagreement.
The process of such mediation shall, with respect to
any disagreement described in paragraph �!, include
public hearings which shall be conducted in the local
area concerned.

SECRETARY of INTERIOR v. CA/.IFORNIA
104 S. C t. 656 �984!

Justice 0 CONMOR delivered the opinion of the Court.

This case arises out of the Department of Interior s sale of
oil and gas leases on the outer continental shelf off the coast
of California. We must determine whether the sale is an activity
"directly affecting" the coastal zone under section 307 c!�! of
the Coa s tal Zone Nanagemen t Ac t  CZNA! . Tha t sec tion provides in
its entirety:

"Each Federal agency conduc ting or suppor ting
ac tivi ties directly af fee ting the coas tal zone shall
conduct or support those activities in a manner which
i s, to the maximum extent prac ti cable, consistent wi th
approved state management programs." 16 U.S.C.
1456 c!�!.

We conclude tha t the Secre tary of the Interior s sale of outer
continental shelf oil and gas leases is not an activity "directly
affecting" the coastal zone within the meaning of the statute.
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CZMA defines the "coastal zone" to include state bu t no t
federal land near the shorelines of the several coastal states,
as well as coastal waters extending "seaward to the ou ter limit
of the United S ta tes territorial sea." 16 U.S.C. 1453�!.

CZMA was enacted in 1972 to encourage the prudent management
and conservation of natural resources in the coastal zone.

* *

Through a system of grants and other incentives, CZMA
encourages each coastal state to develop a coastal management
plan. Further grants and other benefi ts are made availabl to a
coastal sta te af ter its management plan receives federal approval
from the Secretary of Commerce ~ To obtain such approval a state
plan must adequately consider the "national interest" and "the
views of the Federal agencies principally affected by such
program." 16 U.S. 1455 c! 8!, 1456 b!.

Once a state plan has been approved, CZMA section 307 c!�!
requires federal activities "conduc ting or supporting ac tivi ties
directly affecting the coastal zone" to be "consistent" with the
state plan "to the maximum extent practicable." 16 U.S.C.
1456 c!�!. The Commerce Department has promulgated regulations
implementing that provision. Those regulations require federal
agencies to prepare a "consistency determination" document in
support of any activity that will "directly affect" the coastal
zone of a state with an approved management plan. The document
must identify the "direct effects" of the activity and inform
s tate agencies how the activity has been tailored to achieve
consistency with the state program. 15 CFR 930.34, .39 �983!.

OCS lease sales are conducted by the Department of the
Interior  Interior!. Oil and gas companies submit bids and the
high bidders receive priority in the eventual exploration and
development of oil and gas resources si tua ted in the submerged
lands on the OCS. A lessee does no t, however, aequi re an
immediate or absolute right to explore for, develop, or produce
oil or gas on the OCS; those activities require separate,
subsequent federal authorization.

In 1977, the Department of Commerce approved the California
Coastal Management Plan, The same year, Interior began preparing
Lease Sale No. 53 -- a sale of OCS leases off the California
coast near Santa Barbara. + + * Interior issued a Draf t
Environmental Impact S tatement in April, 1980.

On July 8, 1980 the California Coastal Commission informed
Interior tha t i t had determined Lease Sale No. 53 to be an
ac tivi ty "di rec tly a f f ec ting" the Cali f ornis coas ta1 zone. The
s ta te commission therefore demanded a consi s tency de termina tion



� a showing by Interior that the lease sale would be
"consistent" to the "maximum extent practicable" with the state
coas tal zone management program. Interior responded tha t the
Lease Sale would not "directly affect" the California coastal
zone. Never theless, Interior decided to remove 128 trac ts,
located in four northern basins, from the proposed lease sale,
leaving only the 115 tracts in the Santa Naria Basin. In
September 1980, Interior issued a f inal Environmental Impac t
8 ta tement.

On December 16, 1980, the state commission reiterated its
view that the sale of the remaining tracts in the Santa Naria
Basin "directly affected" the California coastal zone. The
commission expressed its concern that oil spills on the OCS could
threaten the southern sea otter, whose range was Qithln 12 miles
of the 31 challenged tracts. The commission explained that it
"has been consistent in objecting to proposed offshore oil
development within specific buffer zones around special sensitive
marine mammal and seabird breeding areas...." The commission
concluded that 31 more tracts should be removed from the sale
because "leasing within 12 miles of the Sea Otter Range in Santa
Naria Basin would not be consistent" with the California Coastal
Nanagement Program. California Governor Brown later took a
similar position, urging that 34 more tracts be removed.

Interior rejected the State s demands. In the Secretary s
view, no consistency review was reqired because the lease sale
did not engage CZNA section 307 c! l!, and the Governor s request
was not binding because it failed to strike a reasonable balance
between the national and local interests. On April 10, 1981,
Interior announced that the lease sale of the 115 tracts would go
forward, and on April 27 issued a final notice of sale. 46
Fed.Reg. 23674 �981!.

Respondents filed two substantially similar suits in federal
district court to enjoin the sale of 29 tracts situated within 12
miles of the Sea Otter range. Both complaints alleged, inter
alia, Interior s violation of section 307 c!�! of CZNA. They
argued that leasing sets in motion a chain of events that
culminates in oil and gas development, and that leasing therefore
"directly affects" the coastal zone within the meaning of section
307 c!�!.

The district court entered a summary judgment for
respondents on the CZNA claim. The Court of Appeals for the
Vinth Circuit affirmed that portion of the district court
judgment that required a consistency determination before the
sale. ice granted certiorari, and we now reverse.

whether the sale of leases on the OCS is an activity
"directly affecting" the coastal zone is not self-evident.
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We are urged to focus first on the plain language of section
307 c!�!. Interior contends that "directly affecting" means
"[hjav[ing] a [d]irect, [i]dentifiable [i]impact on [t]he
[c] oas tal [z] one." Respondents insis t tha t the phrase means
"[i]nitiat[ing] a [s]eries of [e]vents of [c]oastal [m]anagement
[cjonsequence." But CZNA nowhere defines or explains which
federal activities should be viewed as "directly affecting" the
coastal zone, and the alternative verbal formulations proposed by
the parties, both of which are superficially plausible, find no
support in the Act itself.

We turn therefore to the legislative history. A, fairly
detailed review is necessary, but that review persuades us that
Congress did not intend OCS lease sales to fall witkin the ambit
of CZNA section 307 c! l!.

In the CZNA bills first passed by the House and Sena te,
section 307 c! l! s consistency requirements extended only to
federal activities "in" the coastal zone. The "directly
affecting" standard appeared nowhere in section 307 c! l! s
immedia te an tecedan ts. It was the House-Sena te Conference
Committee that replaced "in the coastal zone with "directly
affecting the coastal zone." Both chambers then passed the
conference bill without discussing or even mentioning the change.

At first sight, the Conference s adoption of "directly
affecting" appears to be a surprising, unexplained, and
subsequently unnoticed expansion in the scope of section
307 c! l!, going beyond what was required by either of the
versions of section 307 c! l! sent to conference. But a much
more plausible explansion for the change is available.

The explana tion lies in the two different defini tions of the
"coastal zone." The bill the Senate sent to the Conference
defined the coastal zone to exclude "lands the use of which is by
law subject solely to the discretion of or which is held in trust
by the Federal Government, its officers or agents." * * ~ By
contrast, the House bill s definition of "coastal zone" included
lands under federal jurisdiction; thus federal activities on
those lands were to be fully subject to section 307 c!�! s
consistency requirement. Under both bills, however, submerged
lands on the OCS were entirely excluded from the coastal zone,
and federal agency activities in those areas thus exempt from
section 307 c !�! s consis tency requirement.

Against this background, the Conference Committee s change
in section 307 c! l! has all the markings of a simple compromise.
The Conf erence accep ted the Sena te s narrower de f ini tion o f the
"coastal zone," but then expanded section 307 c!�! to cover
ac tivi ties on federal lands not "in" bu t never theless "directly
affecting" the zone. By all appearances, the intent was to reach
at least some activities conducted in those federal enclaves
excluded from the Sena te s def ini tion of the 'coastal zone."

'A 4' x
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Nonetheless, the literal language of section 307 c!�!, read
without reference to its history, is sufficiently imprecise to
leave open the possibility that some types of federal activities
conducted on the OCS could fall within section 307 c!�! s ambit.
We need not, however, decide whether any OCS activities other
than oil and gase leasing might be covered by section 307 c!�!,
because further investigation reveals that in any event Congress
expressly intended to remove the control of OCS resources from
CZMA s scope.

If section 307 c!�! and its history standing alone are less
than crystalline, the history of other sections of the original
CZMA bills impel a narrow reading of that clause.

To recapi tula te, the "directly af fee ting" language in
section 307 c!�! was, by all appearances, only a modest compromise,
designed to offset in part the narrower definition of the coastal
zone favored by the Senate and adopted by the Conference
Committee. Section 307 c! l! s "directly affecting" language was
aimed a t ac tivi ties conduc ted or suppor ted by f ederal agencies on
federal lands physically situated in the coastal zone but
excluded from the zone as formally defined by the Act.
Consistent with this view, the same Conference Committee that
wrote the "directly affecting" language rejected two provisions
in the House bill that would have required precisely what
respondents seek here � coordination of federally sponsored OCS
activities with state coastal management and conservation
programs. In light of the Conference Committee s further,
sys terna tic rejec tion of every o ther a t temp t to extend the reach
of CZMA to the OCS, we are impelled to conclude tha t the 1972
Congress did not intend section 307 c!�! to reach OCS lease
sales.

IV

A broader reading of section 307 c! l! is not compelled by
the thrust of other CZMA provisions. First, it is clear beyond
peradventure that Congress believed that CZMA s purposes could be
adequately effectuated wi thout reaching federal activities
conducted outside the coastal zone.

Moreover, a careful examination of the structure of CZMA
section 307 suggests that lease sales are a type of federal
agency activity not intended to be covered by section 307 c!�!
a t all.

273



Section 307 c! contains three coordinated parts. Paragraph
�! refers to activities "conduct[ed] or support[ed]" by a
federal agency. Paragraph �! covers "development projects"
"undertake[n]" by a federal agency. Paragraph �! deals with
activities by private parties authorized by a federal agency s
issuance of licenses and permits. The first two paragraphs thus
reach activities in which the federal agency is itself the
principal actor, the third reaches the federally approved
activities of third parties. Plainly, Interior s OCS lease sales
fall in the third category. Section 307 c!�! should therefore
be irrelevant to OCS lease sales, if only because drilling for
oil or gas on the OCS is neither "conduct[ed]" nor "support[ed]"
by a federal agency. Section 307 c!�!, not section 307 c!�!,
is the more pertinent provision. Respondents suggestion that
the consistency review requirement of section 307 c!�! is
focused only on the priva te applicants for permits or licenses,
not federal agencies, is squarely contradicted by abundant
legislative history and the language of section 307 c!�! itself.

CZNA section 307 c!�! definitely does not require
consistency review of OCS lease sales. As enacted in 1972, that
section addressed the requirements to be imposed on federal
licensees whose activities might affect the coastal zone. A
federal agency may not issue a "license or permit" for any
activity "affecting land or water uses in the coastal zone"
wi thou t ascer tai ning that the ac tivi ty is consistent wi th the
state program or otherwise in the national interest. Each
a f f ec ted s ta te wi th an approved managemen t program mus t concur in
the issuance of the license or permit; a state s refusal to do so
may be overridden only if the Secretary of Commerce finds that
the proposed activity is consistent with CZNA s objectives or
o therwise in the interes t of na tional security. Signif ican tly,
section 307 c!�! contained no mention of consistency
requirements in connec tion wi th the sale of a lease.

In 1976, Congress expressly addressed -- and preserved-
tha t omission. Specific House and Sena te Committee proposals to
add the word "lease" to sec tion 307 c!�! were rejected by the
House and ultimately by the Congress as a whole. It is surely
no t for us to add to the s ta tute wha t Congress twice decided to
omi t.

Instead of inserting the word "lease" in section 307 c!�!,
the House-Senate Conference Committee renumbered the existing
section 307 c!�! as section 307 c!�! A!, and added a second
paragraph, section 307 c!�! B!. Respondents apparently concede
that of these two subparagraphs, only the latter is now relevant
to oil and gas activities on the OCS. The new paragraph section
307 c!�! B!, however, provides only that applicants for federal
licenses or permits to explore, produce, or dev lop oil or gas on
the OCS must firs t certify consistency with affected s tate plans.
Again, there is no suggestion that a lease sale by Interior
requires any review of consis tency with sta te management plans.

If the distinction between a sale of a "lease" and the

issuance of a permit to "explore," "produce," or "develop" oil or
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gas seems excessively fine, it is a distinction that Congrss has
codified with great care. CZNA section 307 c!�! B! expressly
refers to the Outer Continental Shelf Lands Act of 1953, 43
U.S.CD 1331 et seq.,  OCSLA!, so it is appropriat to turn to
tha t Act for a clarification of the differences between a 1ease
sale and the approval of a plan for "exploration," "development,"
or "production."

OCSLA was enacted in 1953 to authorize federal leasing of
the OCS for ofl and gas development. The Act was amended in 1978
to provide for the "expeditious and orderly development, subject
to environmental safeguards," of resources on the OCS. 43 U.S.C.
1332�! �976 ed., Supp. III!. As amended, OCSLA confirms that
at least since 1978 the sale of a lease has been a distinct stage
of the OCS administrative process, carefully separated from the
issuance of a federal license or permit to explore, develop, or
produce gas or oi1. on the OCS.

Before 1978, OCSLA did not define the terms "exploration,"
"development," or "production," But it did define a "mineral
lease" to be "any form of authorization for the exploration for,
or development or removal of deposits of, oil, gas, or other
minerals...." 43 U.S.C. 1331 c!. The pre-1978 OCSLA did not
specify what, if any, rights to explore, develop, or produce were
transferred to the purchaser of a lease; the Act simply stated
tha t a lease should "contain such rental provisions and such
other terms and provisions as the Secre tary may prescribe a t the
time of offering the area for lease." 43 U.S.C. 1337 b!�!.
Thus before 1978 the sale by Interior of an OCS lease might well
have engaged CZi'!A section 307 c!�! B! by including express or
implied federal approval of a "plan for the exploration or
development of, or production from" the leased tract.

The leases in dispute here, however, were sold in 1981. By
then it was quite clear that a lease sale by Interior did not
involve the submission or approval of "any plan for the
exploration or development of, or production from" the leased
tract. Under the amended OCSLA, the purchase of a lease entitles
the purchaser only to priority over other interested parties in
submitting for federal approval a plan for exploration,
production, or development. Actual submission and approval or
disapproval of such plans occurs separately and later.

Since 1978 there have been four distinct statutory stages to
developfng an offshore oil well: �! formulation of a five year
leasing plan by the Depar tment of the Interior; �! lease sales;
�! explora tion by the lessees; �! development and production.
Each s tage involves separa te regula tory review tha t may, bu t need
not, conclude in the transfer to lease purchasers of rights to
conduc t addi tional ac ti vi ties on the OCS. And each s tage
includes speci f ic requi remen ts f or consul ta ti on wi th Congress,
be tween federal agencies, or wi th the S ta tes. Formal review of
consis tency with s ta te coas tal managemen t plans is expressly
reserved for the las t two s tages.

�! Preparation of a leasing program. The first stage of
OCS planning is the crea tion of leasing program. In terior is
required to prepare a 5-year schedule of proposed OCS lease
sales. 43 V.S.C. 1344 �976 ed., Supp. III!. During the
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preparation of that program Interior must solicit comments from
interested federal agencies and the governors of affected sta tes,
and must respond In writing to all comments or requests received
from the state governors. 43 U.S.C. 1344 �976 ed'� , Supp. III!.
The proposed leasing program is then submitted to the president
and Congress, together with comments received by the Secre tarv
f rom the governor o f the a f f ec ted s ta te. 43 U. S, C. 1344 {d !   2 !
�976 ed., Supp. III!.

Plainly, prospective lease purchasers acquire no rights to
explore, produce, or develop a t this first stage of OCSLA
planning, and consistency review provisions of CZMA section
307 c!{3! B! are therefore not engaged. There is also no
suggestion tha t CZNA section 307 c!�! consistency requirements
opera te here, though we no te tha t prepara tion and submission to
Congress of the leasing program could readily be characterized as
"initiat[ing] a [s]eries of [e]vents of [c]oastal [m]anagement
[c]onsequence."

�! Lease sales. The second stage of OCS planning � � the
stage in dispute here -- involves the solicitation of bids and
the issuance of offshore leases' 43 U.S.C. 1337 a! �976! ed.,
Supp. III!. Requirements of the National Environmental
Protection Act and the Endangered Species Act must be met first.
The governor of any affected state is given a formal opportunity
to submit recommenda tI,ons regarding the "size, timing, or
location" of a proposed lease sale. 43 U.S.C. 1345{a! �976 ed.,
Supp. III!. Interior is required to accept these recommenda tI.ons
if it determines they strike a reasonable balance between the
na tional interes t and the well-being of the ci tizens of the
affected state. 43 U.S.C. 1345 c! �976 ed., Supp. III!. Local
governments are also permi tted to submi t recommendatI,ons, and the
Secretary "may" accept these. 43 U.S.C. 1345 a!,  c! �976 ed.,
Supp. I II! ~ The Secre tary may then proceed wi th the ac tual lease
sale. Lease purchasers acquire the right to conduct only limi ted
"preliminary" activi ties on the OCS � geophysical and other
surveys tha t do no t involve seabed pene tra tions grea ter than 300
feet and that do not result In any significant environmental
impacts. 30 CFR 250.34-1 �982! .

Again, there is no sugges tion that these activities in
themselves "direc tly af fec t" the coas tal zone. But by purchasing
a lease, lessees acquire no right to do anything more. Under the
plain language of OSCLA, the purchase of a lease entails no right
to proceed wi th full explora tion, developmen t, or produc tion tha t
might trI.gger CZNA section 307 c!{3! 8!; the lessee acquires only
a priori ty in submi tting plans to conduc t those activities. If
these plans, when ultimately submitted, are disapproved, no
further exploration or development is permitted.

3! Explora tion. I'he third stage of OCS planning involves
review of more extensive explora tion plans submitted to Interior
by lessees. 43 U.S.C. 1340 {1976 ed., Supp. III!. Exploration
may not proceed until an exploration plan has been approved.
lessee s plan mus t include a cer tif ica tion tha t the proposed
activities comply with any applicable state management program
developed under CZNA. OCSLA expressly provides for federal
disapproval of a plan that is not consistent with an applicable
state management plan unless the Secretary of Commerce finds that
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the plan is consistent with CZMA goals or in the interest of
na tional security. 43 V.S.C. 1304 c!�! �976 ed., Supp. III!.
I'he plan must also be disapproved if it would "probably cause
serious harm or damage ... to the marine, coastal, or human
environment...." 43 V.S.C. 1334 a!�! A! i!, 1340 c!�! �976
ed., Supp. III!. If a plan is disapproved for the latter reason,
the Secretary may "cancel such lease and the lessee shall be
entitled to compensation...." 43 U.S.C. 1340 c!� ! �976 ed.,
Supp. III!.

There is, of course, no question that CZMA consistency
review requirements operate here. CZMA section 307 c!{3! B!
expressly applies, and as noted, OCSLA itself refers to the
applicable CZMA provision.

�! ~hevelo ment and production. The faut th and ftnal stage
is development and production. 43 U.S.C. 1351 �976 ed., Supp.
III!. The lessee must submit another plan to Interior. The
Secre tary must forward the plan to the governor of any affected
state and, on request, to the local governments of affected
states, for comment and review. 43 U.S.C. 1345 a!, 1351 a!�!
�976 ed., Supp. III!. Again, the governor s recommenda tions
must be accepted, and the local governments may be accepted, if
they strike a reasonable balance between local and national,
interests. Reasons for accepting or rejecting a governor s
recommenda tions mus t be communica ted in wri ting to the governor.
43 U.S.C. 1345 c! �976 ed., Supp. III!. In addition, the
development and production plan must be consistent with the
applicable state coastal management program. The State can veto
the plan as "inconsistent," and the veto can be overridden only
by the Secretary of Commerce. 43 U.S.C. 1351 d! �976 ed., Supp.
III!. A plan may also be disapproved if it would "probably cause
serious harm or damage . . . to the marine, coastal or human
environments." 43 U.S.C. 1351 h!�! D! i! �976 ed., Supp. III!.
If a plan is disapproved for the la tter reason, the lease may
again be cancelled and the lessee is entitled to compensa tion ~
43 U.S.C. 1351{h!{2! C! �976 ed., Supp. III! ~

Once again, the applicability of CZMA to this fourth stage
of OCS planning is not in doubt. CZMA sec tion 307 c!�! B!
applies by its own terms, and is also expressly invoked by OCSLA.

Congress has thus taken pains to separate the various
federal decisions involved in formulating a leasing program,
conducting lease sales, authorizing exploration, and allowing
development and production. Since 1978, the purchase of an OSC
lease, standing alone, entails no right to explore, develop, or
produce oil and gas resources on the OCSe The first two stages
are not subject to consis tency review; ins tead, inpu t from S ta te
governors and local governments is solicit d by the Secretary of
Interior. The last two stages invite further input for governors
or local governments, but also require formal consistency review.
S ta tes wi th approved CZMA plans re tain considerable au thori ty to
veto inconsistent exploration or development and production plans
put forward in those latter s tages. The stated reason for this
four part division was to forestall prem@ ture litigation
regarding adverse environmental effects tha t all agree will flow,
if at all, only from the latter stages of OCS exploration and
production.
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Having examined the coordinated provisions of CZNA section
307 c!�! and OCSLA we return to CZNA section 307 c!�!.

As we have noted, the logical paragraph to examine in
connection with a lease sale is not 307 c! l!, but 307 c!�!.
Nevet theless, even if OCS activity "conduct[ed!" or "support[ed]"
by a federal agency, 1.ease sales can no longer aptly be
charac terized as "direc tly a f f ec ting" the coa s tal zone. Since
1978 the sale of a lease grants the lessee the right. to conduct
only very limited, "preliminary activities" on the OCS. It does
not authorize full scale explora tion, development, or production.
Those activi ties may not begin until separate federal approval
has been obtained, and approval may be denied on several grounds.
If approval is denied, the lease may then be cancelled, with or
without the payment of compensation to the lessee. In these
circumstances, the possible effects on the coastal zone that may
eventually result from the sale of a lease cannot be termed
"direc t."

It is argued, nonetheless, that a lease sale is a crucial
step. Large sums of money change hands, and the sale may
therefore generate momentum that makes eventual exploration,
development, and produc tion i nevi table. On the o ther side, i t is
argued that cons is tency review at the lease sale s tage i s at hest
inefficient, and at worst impossible: Leases are sold before it
is certain if, where, or how exploration will actually occur.

The choice betw en these two policy arguments is not ours to
make; it has already been made by Congress. In the 1978 OCSLA
amendmen ts Congress decided tha t the be t ter course is to pos tpone
consis tency review until the two la ter s tages of OCS planning,
and to rely on less formal input from S tate governors and loca1.
governments in the two earlier ones. I t is not for us to negate
the lengthy, detailed, and coordina ted provisions of CZMA
section 307 c!�! B!, and OCSLA sections 1344-1346 and 1351, by a
superficially plausible bu t ul tima tely unsuppor table cons true tion
of two words in CZRA section 307 c!�! ~

Collaboration among state and federal agencies is certainly
preferable to confrontation in or ou t of the courts. In view of
the subs tantial consistency requirements imposed at the
explora tion, development, and produc tion s tages of OCS planning,
the Department of the Interior, as well as private bidders on OCS
leases, might be well advised to ensure in advance that
anticipated OCS operations can be conducted harmoniously with
state coastal management programs. But our review of the history
of CZNA section 307 c!�!, and the coordina ted s tructures of the
amended CZ.'fA and OCSLA, persuades us tha t Congress did not intend
section 307 c!�! to mandate consist ncy review at the lease sale
s tage ~
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Accordingly, the decision of the Court of Appeals for the
Ninth Circuit is reversed insofar as it requires petitioners to
conduct consistency review pursuant to CZMA section 307 c!�!
before proceeding with Lease Sale No. 53.

It is so ordered.

NOTES

1. Secret~ar of Interior v. California was a 5-4 decision, with
a strong dissent refuting each point of the majority s argument.
S tates are having a difficult time applying the decision to
determine which federal activities are still subject to review.
What is the holding? Wha t is dicta? Proposed revisions to
VOAA s regulations limit changes simply to excluding OCS oil and
gas lease sales from the federal consistency requirements of
section 307 c! l! of the CZMA.

2. Legislation that would effectively overrule Secre tary of
Interior v. California was introduced in both houses of
Congress, but has not yet passed. Congressional reauthorization
of the CZMA is scheduled for 1985, and the consistency issue is
likely to be revisited at that time.

KEAN v. WAIT

13 E.L.R. 20618

Civ. No. 82-2420  D.N.J. 1982!

Ot 4 P

Two substantive issues remain to be resolved:

First, when the Secretary of the Interior determines under
section 307 c!�! of the Coastal Zone Management Act whether a
proposed lease sale on the Outer Continental Shelf directly
affects a state s coastal zone should he consider only the
effects of the preleasing acti ti ties, or is he required also to
consider the likely effects upon the coas tal zone of explora tion,
development and production activi ties which may flow from any
leases which are granted?

Second, if the Secretary is required to consider the likely
e f fee ts of exploration, development and produc ti on ac tivi ties
flowing from any leases, does the potential des true tion of the
tilefish and other fish habitats on the Outer Continental Shelf,
the potential interference with fishing nets and lines on the
Outer Continental Shelf, and the consequent financial injury
inflicted on commercial activities conducted within the coastal

zone directly affect New Jersy s coastal zone within the meaning
of Section 307 c!�!?
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The only likely envi,ron@en tal effects of preleasing
activities is the destructiod of the forces required to produce
the vast quantities of paper genera t d by such activities. It is
no answer to say tha t the s ta te will be pro tee ted by the lessors
consistency certification at various stages of the program. The
s ta tes are en ti tied under the s ta tu te to bo th f orms of pro tec tion

the Secretary s review and determina tion of the consis tency of
the entire program under Section 307 c! l! and the lessors
cer tif ica tion of consis tency under Sec tion 307 c! �!  8! a t the
various s tages of the program as i t progresses.

E ~ Economic Effects of Outer Continental Shelf Leases:

There are two kind of ef fec ts upon which New Jersey relies
to support its contention that the lease of the 23 tracts at
issue would be inconsistent with i ts Coastal Zone Management
Program. The principal effects upon which it relies are economic
in nature and do not have a physical impact upon the natural
order within the coastal zone. The tilefish habitat is in the
two canyons, far beyond New Jersey s coastal zone. Similarly the
areas in which fishing might be interfered with are outside the
coastal zone. The fishing industry which would be affec ted by
loss of the tilefish and interference with nets is headquartered
wi thin the coastal zone. New Jersey argues that actions
affecting that industry are subject to the consistency
requirements of Section 307 c! l!.

The other kind of effects of the leasing upon which New
Jersey relies to establish inconsistency to take place in the
coastal waters. Relying on the affidavit of Bruce L. Freeman,
the S ta te no ted tha t summer flounder, black sea bass and scup
migrate in summer periods from the Outer Continental Shelf area
to waters within the coastal zone. According to the State, these
fish are no t denizens jus t of the seven trac ts which the S ta te
sought to remove from the leasing program or the 16 tracts where
special lease s tipula tions were sought. Ra ther, they inhabi t the
entire inshore edge of the warm bank of water at the upper edge
of the Continental Shelf. The Freeman aff idavi t conceded "I t is
not presently known what direct biological impact the drilling
operation will have upon these species." Thus the da ta developed
to da te would hardly support a finding of inconsistency based on
the effec t of the leasing on summer flounder, black sea bass and
scup.

Thus the only signif ican t e f fee t upon which the S ta te relies
to establish inconsistency and which would be felt within the New
Jersey coas tal zone is the financial impac t which a des true tion
of Outer Continental Shelf fish and impediments to f ishing in
the Outer Continental Shelf would have upon New Jersey s fishing
industry. I conclude that this is not the kind of injury to
which the Coastal Zone ianagement Act is direc ted.
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Section 307 c! l! of the Coastal Zone Management Act, 16
U.S.C. 1456 c!�!, the provision of the Act upon which View Jersey
here relies, states that:

"Each Federal agency cbeducting or supporting
activities directly affecting the coastal zone shall conduct
or support those activities in a manner which is, to the
maximum extent practicable, consistent with approved S tate
management programs."

Section 304 a! and  b! of the Coastal Zone Management Act,
16 U.S.C. 1453 a! and  b! limi t the "coas tal zone" to the
"coastal waters within the terriorial jurisdiction of the United
S ta tes," i. e., for New Jersey those wa ters wi thin three miles of
the New Jersey coast. See 15 CFR 920.2 b!, part of the
interpretative regulations published by the United States
Department of Commerce to implement the Coastal Zone Management
Act: "The I,coastal] zone extends... seawards to the three-
mile limit of the U.S. territorial sea." See also N.J.A.C. 7:7E-

4.3 a! defining the "ocean" segment of the New Jersey coastal
zone as extending to "three nautical miles from the shoreline."
In expressing concern as to a fishery more than 60 miles
offshore, New Jersey does not allege any physical impact on its
coastal zone other than the possible effect  as yet not
established! upon the summer flounder, black sea bass and scup.

It would be in clear conflict with the Federal Government s

exercise of its jurisdiction over the Outer Continental Shelf to
extend the reach of the State s Coastal Management Program to
actions and effects felt exclusively in the Outer Continental
Shelf area. I need not go into the question whether, as the
Government contends, the subject of the protection of the
tilefish and other fish which the S tate seeks to protect is
preempted by the Fisheries Conservation and Management Act of
1976. 16 U. S. C. 1801, e t seq.

A reading of the Ac t sugges ts mos t s trongly tha t the
protection which it is designed to afford is protection of the
coastal zone s natural resources such as wetlands, flood plains,
estuaries, beaches, dunes, barrier islands, coral reefs and fish
and wildlife and their habi ta t within the coas tal zone, e.g., 16
U.S.C. 1453 a!. There are, of course, numerous references to the
fishing industry and other commercial ventures in the Act. I t is
clear that these references are made in two contexts. First,
these ventures are of ten dependent upon the success of preserving
the na tural resources of the coastal zone. Second, these
ventures, if not properly conducted, may themselves pose a threat
to the na tural resources of the coastal zone. There is no thing
in the Act that suggests to me that it is concerned with the
economic heal th of a par ticular indus try loca ted wi thin the
coastal zone except as its economic health may be affected by
management of the physical resources of the coas tal zone i tself.

New Jersey and the amici supporting New Jersey s position
refer to cer tain isola ted s ta tements cons ti tu ting par t of the
legisla tive his tory of the Coastal Zone Management Ac t to support
their contention that the economic impact within the coastal zone
should be considered in a Section 307 c!�! determination, even
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though no na tural conditions in the coastal zone are affected at
all. The legisla tive his tory of th 1980 reau thorization of the
Coastal Zone Nanagement Improvement Act of 1980, Public Law 96�
464, 94 S ta t. 2060 �980! includes a House Repor t, HR Rep. No.
96 � 1012, 96 Congress, Second Session 34-3S �980! . There the
Commi ttee spoke in terms of a requirement of a consis tency
determination where a program had an "economic, geographical or
social" rela tionshlp to a state coastal program. If this was
intended to refer to such a rela tionship which did not. arise out
of an impact on the coas tal environment, it is inconsistent with
the sense of the Ac t i tself and wi th the sense of o ther
legislative history. I do not think it is controlling.

The consequence of adopting Hew Jersey s construction of the
Act would be an extraordinary extension of the Act s reach. If
each Federal action affecting an industry conducted within the
coas tal zone were to be subjec ted to a consis tency de termina tion
and had to be accomplished in a way which is, to the maximum
extent practicable, consistent with the state management
programs, all manner of Federal actions, not just those on the
Outer Continental Shelf, would be subjected to the Act s rather
severe inhibitions on Federal activities. That cannot have been
the intent of Congress, and I conclude that a state cannot cite
an adverse ef fec t upon a coa tal indus try as an inconsis tency wi th
its coastal management program unless the effect arises from some
interference with the natural order within the coastal zone.

To the extent that a threatened injury to the natural
environment is totally outside the coastal zone, New Jersey s
objections must be made not through the mechanism of the Coastal
Zone Nanagement Act but through the procedures established by
Section 19 of the Outer Continental Shelf Lands Act, 43 U.S.C.
1345 a!.

As described earlier in this opinion, under Section 19 a! of
the Outer Continental Shelf Lands Act, the Governor of a state
may submi t recommenda tions to the Secre tary regarding the size,
timing or loca tion of a proposed lease sale.

Sec tion 19 c! provides that: "t tj he Secre tary shall accept
recommends tions of the 'Governor... if he determines... tha t
they provide for a reasonable balance be tween the na tional
interest and the well-being of the citizens of the affected
state." This is a much broader inquiry than is provided in the
Coastal Zone Management Act. It is not enough for the Secretary
to consider effects upon the natural order and to the economic
well-being of persons within and wi thou t the coastal zone.
However, the weight to be given to the s ta te and na tional
interest is very different under the two acts. Under the Coastal
Zone ',lanagement Act, the state interests are given great weight,
and Federal officials must conduct their activities directly
affecting the coastal zone to the maximum extent practicable
consistently wi th state management programs. Under the Outer
Continental Shelf Lands Act, on the other hand, the Federal
authori ties are given great weigh t. The Secretary is given the
au thori ty to balance the Federal and s ta te in tares t, and under
Section 19 d! of the Act, his determination in this regard shall
be final and shall not be the basis for invalidation of a
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proposed lease sale in any suit, unless found to be arbitrary and
capricious.

Section 19 will be available to the Governor of New Jersey
pzior to the lease sales scheduled for April 1983. I cannot
anticipate whether additional data will be available to him
before he makes his recommendations. Nor can I anticipate
whether the response of the Department of the Interior will be
the same as it was with z'espect to recommendations addressed to
Lease Sale 'No 59 and Resale No. 2. That will have to abide the
even t.

F. Relief to be Granted

Summary judgment vill be entered as follows:

Judgment will be entered declaring that activities of the
Federal agencies outside of New Jersey s coastal zone which
affect commercial activities within the State s coastal zone but
which do not affect the natural environment within such coastal
zone do not directly affect the coastal zone within the meaning
of Section 307 c!�! of the Coastal Zone Nanagement Act.

No costs will be allowed any party.

CAPE NAY GREENE, INC. v. WARREN
698 F.2d 179 �d 1983!

MEIS, Circuit Judge.

Finding that circumstances warranted an exception to its
general prohibition against floodplain development, New Jersey
granted permission for contruction of dwelling units in a seaside
community. The federal Environmental Protection Agency later
agreed to grant funds for the constzuction of an indispensable
sewage treatment plant in the area, but only on the condition
that no hookups be permitted to the proposed residences. In view
of the record in this case and because Congress has encouraged
state and local regulation of coastal areas, we conclude that KPA
acted arbitrarily in imposing the hookup restriction in defiance
of the s ta te and local ac tion. Accordingly, we vaca te the
judgment entered in favor of KPA and remand for further
proceedings.

Plaintiff Cape Nay Greene, Inc. sought injunctive and
declare tory relief agains t the res trlc tive cond' tion, bu t the
district court denied relief and entered summary judgment against
plaintiff. Other claims against non-federal defendants and
cross-claims were ul tf ma tely termina ted, and plaintiff appeals.
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In 1979, the plain ti f f developer applied to the New Jersey
Department of Environmental Protection for a permit to construct
244 residential units in tract A. The state agency reviewed the
developer s proposal .in accordance wi th the Coastal Ar'ea Facili ty
Review Act, N.J. STAT. ANN. sections.l3.19-1 TO -21  Mest 1979 & Supp.
1982!. That Act, which is the New Jersey management plan for
regulation of the coastal area, had been approved by the federal
government pursuant to the Coastal Zone Management Act of 1972,
16 U.S.C. 1451-1464 �976! & Supp. IV 1980!. The New Jersey
agency reviewed such factors as flood hazard possibilities, air
and wa ter quality, traffic volume, road access, and the effect on
environmentally sensitive areas. In 1980, a permi t was approved,
condi tioned on the availability of sewage hookups to the housing
units.

As the New Jersey agency was aware, the developer expected
tha t a proposed regional sewage disposal plant would service the
new housing. The treatment plant had been under consideration
for some years, but the federal EPA had indicated it might
restrict sewer connections to the plant.

The exis ting wa s te wa ter trea tmen t plan t is owned and
opera ted by the Ci ty of Cape May. Cons true ted in 1958, i t has a
capacity of 3.0 m.g.d. The plant is unsatisfactory because of
the high level of pollutants it discharges into Delaware Bay.
The need to improve the plant s efficiency became apparent in the
summer of 1975 when the beaches in this resort area had to be
closed because of pollution. In the following year, the New
Jersey Department of Environmental Protection imposed a -ban on
any further hookups to the plant. The ban was lif ted in Vovember
1978 af ter plans to rehabiLitate the facility were undertaken.

The Cape May County Municipal Utilities Authority proposed
to construct a new, more efficient and slightly larger �.2
m.g.d. ! sys tern on the si te of the existing plant and applied to
EPA for a matching funds grant. EPA is authorized to grant funds
for the cons true tion of sewage faciLi ties under the via ter
Poilu tion Control  Clean Va ter! Ac t, 33 U. S. C. 1251-1376 �976 &
Supp. IV 1980!.

In Oc tober 1978, EPA inf ormed the Au thori ty tha t i t would
fund a disposal plant whose capaci ty could service the existing
population and projected growth in the area, but not any
development within the floodplain or environmentally sensitive
areas of the Cape May region.

Af ter ex tensive consul ta ti ons with the affected

municipalities, the Authority submitted an amendment to the
disposal plant plan in January 1980 and supplemented i t in April
of that year. In brief, the Authority s proposa1. excluded sewer
hookups in environmentally sensi tive areas, such as beaches, dune
complexes, intermittent stream corridors, bogs, and fresh water
wetlands. These areas had already been designated by the state
coa s ta1 ma na gemen t plan as prohi bi ted for development. Al though,
wi th the exception of wetlands, the state plan applied only to
housing projects consis ting of 25 or more uni ts, the Au thori ty s
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proposal would extend the ban on hookups to individual lots as
well.

In addition, the prohibition against hookups would be
extended to critical wetland and upland habitat areas, consistent
with local plans and the s ta te coas tal management program. The
net result would be that any new construction in the region would
be forced to take place within or adjacent to areas that were
previously developed and already had available the inf ras true ture
for transmission of waste water to the disposal plant. With
respec t to trac ts A and B, the Au thori ty poin ted ou t tha t the
value of the storm, sanitary and water service infrastructure in
place was approxima tely $1,423,000. Noreover, both of these
tracts had been identified as development areas in the Cape Nay
County comprehensive plan and the state s Coastal Zone Management
Plan.

In a published report of its Cape iNay environmental review,
EPA stated it would take steps to designate the critical and
floodplain areas as unsuitable for septic tanks. It also stated,
"EPA will deny permits for any package treatment plant that is
proposed to serve development tha t is delineated as
nonseverable in the approved 201 facilities plan." Thus, the

agency announced its intention to ban, not only sewer hookups,
but any other means of waste water disposal as well.

The developer then asked the district court to declare the
restrictive condition void as beyond EPA s authority, and to
prohibi t the Au thori ty f rom agreeing to the grant condi tion. The
district court, however, granted summary judgment in favor of
EPA, finding the grant condition to be reasonable and in
accordance with the agency s authority. The court read Execu ti.ve
Order 11,988, 42 Fed. Reg. 26951, reprinted in 42 U.S.C. 4321
app. at 820  Supp. IV 1980!, as exhorting EPA to minimize
floodplain development as far as possible and to supply the
necessary authorization for the grant condition.

We turn to the merits of the appeal. The developer contends
tha t EPA s ac tions are incons is ten t wi th the Coas ta1 Zone
.'management Act of 1972, 16 U.S.C. 1451-1464 �976 & Supp. IV
1980!, and the National Flood Insurance Act of 1968, 42 U.S.C.
4001-4128 �976 & Supp. IV 1980!. "foreover, EPA is said to have
exceeded i ts au thor i ty under bo th the Na tiona1 Envi ronmenta1
Policy Act of 1969, 42 U.S.C. 4321-4370 �976 & Supp. III 1980!,
and Executive Order 11,988. The dev loper concludes by arguing
tha t EPA did not correctly appraise the topography of the land in
de termining tha t trac ts A and 8 would serve as wa ter s torage and
wave dissipation areas in the event of flooding.

EPA asser ts that the grant condition was reasonable and that
its authority extends to deterrence of development in
floodplains. It argues that its action is within the scope of

285



Execu tive Order 11,988, and a federal environmental standard more
demanding than one adopted by a state in its management plan may
be enforced.

The parties arguments are wide ranging, and it is helpful
to narrow the issues to those presented in the case. There is no
dispute about environmentally sensitive sites such as sand dunes,
bogs, marshes, wetlands, or wildlife habi ta ts. AIL areas of the
discription in the Cape tay region are already protected by the
local and state land use plans, and no objection is raised to
incorpora ting sewer res tri c tions for these places into the grant
conditions. The controversy is limited to the restriction as
applied to floodplain loca tions whose sole function is said to be
storage of flood waters and wave energy dissipation. No plant,
animal or marine life, or other ecological considerations, are
advanced as additional values which must be considered with

respect to tracts A and B.
In addition, the need to improve the efficiency of the

existing sewage disposal plant has existed for years and that
circums tance is unrela ted to the floodplain. The current
pollution problem must be alleviated, even apart from whether
development takes place in the parcels a t issue.

Viarrowing the matter even more are the facts that state and
local plans have previously found that di.spu ted area suitable for
development, and tha t sewers and wa ter lines are adjacen t to the
tracts and available for service. Further, local building
restrictions mandate compliance with federal flood protection
insurance s tandards. In shor t, the local and s ta te governments
would allow some regula ted development in tree ts A and B. EPA
would allow none because its prohibition against sewer hookups is
as effective a ban against residential building as can be
devised, particularly when considered in conjunc tion with its
announced policy that no septic tanks or package treatment
systems will be allowed in the area.

EPA does not contend tha t the resul ting land use control is
simply an unavoidable by-product of the grant condition. Rather,
i t has openly s ta ted tha t i ts aim is to prohibi t housing the
floodplain. Vor does EPA argue tha t the res tr ic tion is needed to
insure the efficiency of the sewage plant. Thus, the agency has
reversed its earlier view that Land use controls must come from

the s ta te and local governments, and has asser ted au thori ty tha t
it previously disclaimed ~

It is also clear that EPA is using its power to regulate
grants under the Clean Water Act to accomplish matters not
included in tha t s ta tu te. Al though I t also ci tes the Va tiona 1
Environmental Policy Act, the agency reli s primarily on the
Executive Order to support its action. Fssentially, the conflict
here centers on federal agency action not explicitly required by
statute and contrary to state and Local Legislation in a field
where congressional intervention has been hesitant and tentative.

Land use planning has traditionally been considered a matter
of local concern and Congress has not been hospi table to demands
that it preemp t the field. See Biderman v. Morton, 497 F.2d
1141, 1144 [6 ERC 1639j �d Cir. 1974!.  In enac ting the Fire
Island Viational Seashore Act, 16 U.S.C. 459{e! �976 & Supp, |7
1981!, "Congress carefully avoided interfering with the power of
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the municipalities on the Seashore to enact zoning ordinances or
grant zoning variances."! In 1972, Congress did tenta tively
touch a toe in the water when the Coastal Zone Management Act was
passed. Al though the s ta tu te is designed to incorpora te na tional
envt.ronmental policies into land use decisions, the approach is
one of encouragement, ra ther than manda te.

The legislative history of the Coas tal Zone Management Act
is empha tic in s ta ting this guideline:

"[The Act] has as its main purpose the encouragement
and assistance of States in preparing and implementing
management programs to preserve, protect, develop and
whenever possible restore the resources of the coastal zone
of the United States. +*> There is no attempt to diminish
state authority through federal preemption. The intent of
this legislation is to enhance state authority by
encouraging and assis ting the s ta tes to assume planning and
regulatory powers over their coastal zones."

Sen. Rep. No. 753, 92nd Cong., 2d Sess., reprinted in 1972 U.S.
Code Cong. & Ad. Hews 4776.

State participation in the program is voluntary. Funding is
offered for the preparation and implementation of state plans
which meet federal approval. These plans must incorporate
designa ted policy interes ts, bu t are adminis tered by the s ta tes
and it is they who make the development and local use decisions.

Hew Jersey s plan was submitted to and approved by the
federal government. See 45 Fed. Reg. 71640  Oc t. 29, 1980!; 43
Fed. Reg. 51829  Nov. 7, 1978!. The state, therefore, has
accepted the congressional invitation to regulate coastal areas
with due regard for national policies. The management plan, as
defined by the s ta tute, is to se t for th "objectives, policies,
and standards to guide public and priva te uses of lands and
waters in the coastal zone." 16 U.S.C. 1453 g!.1/ The Act
provides that it shall not supersede, modify or repeal exis ting
laws, id. 1456 e!�!, but also states tha t "[e!ach federal agency
conducting or supporting activities directly affecting the
coastal zone shall conduct or support those activities in a
manner which is, to the maximum extent practicable, consistent
with approved state management programs," Id. 1456  c! �! .

I. �0! The 1980 amendments to the Coastal Zone Management Act
s ta te tha t the management plan should include provisions for the
protection of floodplains and minimizing the loss of life or
property caused by "improper development in flood-prone areas."
16 U.S.C. 1452�! A!,  B!. The House Commi ttee Report emphasized
tha t this clarif ica tion of na tional policy did not represent a
new program requirement. -:~" The approved Hew Jersey plan has
incorporated the protection of floodplain areas as one of i ts
policies f or coa s tal managemen t.
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The role assigned to EPA by the Clean Water Act, 33 U.S.C.
1251-1376, is to reduce the discharge nf pollutants into the
na tion s waterways and coas tal areas. In carrying ou t tha t task,
EPA is authorized to grant funds for the construction of sewage
trea tmen t plants. In addition to this d iree t and primary
obliga tion, EPA asserts a secondary or indirec t role, along wi th
other federal agencies, in the protection of the environment
under the Na tional Environmental Policy 4c t, 42 U. S.C. 4321-4370,
and Executive Order 11,988.

The purpose of the National Environmental Policy Act is to
"provid[e] a statement of national environmental goals, policies,
and procedures," and to impose on federal agencies a
responsibility to consider the consequences of their ac tions on
the environment. Sen. Rep. No. 296, 91st Cong., 1st Sess. 14.
<LL agencies of the federal government are required to "identify
and develop methods and procedures . . . which wi1.1 insure that
presently unquantified environmental amenities and values may be
given appropria te considera tion in decision-making along wi th
economic and technical considera tions." 42 U.S.C, 4332�! B!
 emphasis added!.

The Act is not a mandate to pursue environmental policies to
the exclusion of all others, but is rather a congressional
"recording of priorities so that environmental costs and benefits
will assume their proper place along wi th other considerations."
Calvert Cliffs Coordinating Committee, Inc. v. U.S. Atomic
Energy Commission, 449 F.2d 1109, 1112, [2 ERC 1779]  D.C. Cir.
1971!. An agency need not, "in selecting a course of ac tion,
eleva te environmental concerns over other appropria te
considerations. " S trycker s Bay Neighborhood Council, Inc. v.
Karlen, 444 U.S. 223, 227, [13 ERC 2157] �980!. In short, the
National Environmental Policy Act requires a balancing between
evironmental costs and economic and technical benef i ts. Calvert

Cliffs Coordina ting Commi t tee, Inc., v. U.S. Atomic Energy
Commission, 449 F.2d at 1113. See also Environmental Defense
Fund v. Corps of Engineers, 470 F.2d 289, 298, [4 ERC 1721]  8 th
Cir. 1972!, cert. denied, 412 U.S. 931 [5 ERC 1416] �973!.

The Va tional Environmental Policy Act does not expand the
jurisdici ton of an agency beyond that set forth in its organic
s ta tu te, see Gage v. Atomic Energy Commission, 1973!; Ki tchen v.
Federal Communica tions Commission, 464 F.2d 801 [4 ERC 1252]
 D.C. Cir. 1972!, and the Supreme Court has charac terized "its
manda te to the agencies [as] essentially procedural." Vermont
Yankee Vuclear Power Corp. v. Na tural Resources Defense Council,
Inc., 435 U.S. 519, 558 [11 ERC 1439] �978!, "Even the most
enthusiastic commentators of the Act agree that VEPA does not
confer unlimited power on the agencies, does not delegate vast
areas of congressional au thori ty, and does not initiate a free-
for-all among agencies for new programs and domains." F.R.
Anderson, Jr., "The Va tional Envi ronmen tal Policy Ac t" in Federal
Environmental Law 291  Environmental Ins ti tute, F.. Dolgiro 6 T.
"uilbert eds., West Publishing Co. 1974!.
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Thus, the National Environmental Policy Act provides little,
if any, support for an agency taking substantive action beyond
that set forth in its enabling act. EPA s reliance on the
National Environmental Policy Act is general. Because it has
authori ty under the Clean tea ter Act to condition grants and NEPA
mandates a consideration of environmental effects, EPA argues
that it can condition funding for sewage plants on terms designed
to avert environmental consequences tha t pose risks to human
health and safety. The agency does not contend, indeed it could
not in light of the statute s "essentially procedural" nature,
that the Act dictates any particular substantive policy
authorizing EPA to impose land use controls or ban floodplain
developmen t.

The other ground on which EPA relies is Executive Order
11,988, issued on Nay 2S, 1977, in part "to avoid the direct or
indirect support of floodplain development whenever there is a
practicable alternative." 42 Fed. Reg. 26951. The order was
based on the National Environmental Policy Act, the National
Flood Insurance Act of 1968, 42 U.S.C. 4001-4128, and the Flood
Disaster Act of 1973, Pub. L. 95-128, 91 Stat. 1144, 1145,
codified at 42 U.S.C. 4003, 4106  Supp. IV 1980!. The order was
prompted to some extent by the unsatisfactory federal experience
with losses under the Flood Insurance Programs. In addition,
federal agencies had not properly observed fLood protection
precautions for their own installations despite the fact that
these measures had been required for state and nongovernmental
s true tures.

Executive Order 11,988 was designed to apply to federal
facilities, as well as those constructed for other entities
through the use of federal funds. Essentially, the Order
requires federal agencies to avoid taking action in a floodplain
wherever there is a practicable alternative and to minimize the
harm to floodplains that might be caused by any agency action,

Two aspects of this case touch on floodplain policy. The
sewage plant itself is to be located in the floodplain for
reasons of economy. The existing plant is there and some of its
structures are to be integrated into the new facility. Largely
for that reason, EPA concluded that other sites would not be
practical alternatives and decided that an exception to i ts ban
on action within the floodplain was appropriate.

The second aspect is only peripheral to the plant itself and
tha t is the prohibi tion on hookups to the proposed residences
within the floodplain. KPA s ban was not directed at the
opera tor of the sewage plant or its appur tenances, but ra ther to
customers who would be serviced by the pLant � people who are
not directly subject to EPA authority. The agency persisted in
its position, even though the sta te plan required developers to
comply wi th federal flood insurance protection standards, thus
reducing the government s loss exposure, one of the principal
objec ts of the Execu tive Order. No t sa tisf ied wi th the s ta te s
1imi ta tions, however, EPA wen t f ur ther and adop ted a zero growth
approach, the ultimate in minimization. Congress has never taken
such a drastic step in regulating overall floodplain development.
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When Congress did ac t wi th respec t to specific regions, the
coastal barrier areas, it made its position absolutely clear.2/

We do not meet the issue in this case of whether EPA lacked

all au thori ty to take the ac tion i t did, bu t decide the case on a
narrower ground.3/ Our brief review of the National
Environmental Policy Act and the Executive Order authority relied
on by EPA is bu t a backdrop to our considera tion of whe ther EPA s
action was "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance wi th law." 5 U.S.C. 706�! A!�976!.

The Supreme Cour t has s ta ted tha t "[ t] o make this f inding
the court must consider whether the [agency] decision was based
on a consideration of the relevant factors and whether there has

been a clear error of judgment." Citizens to Preserve Over ton
Park v. Volpe, 401 U.S. 402, 416 [2 ERC 1250] �971!. Yet, "the
concept of arbitrary and capricious review defies generalized
applica tion and demands ins tead, close a ttention to the na ture of.
the particular problem faced by the agency." Natural Resources
Defense Council, Inc, v. Securities Exchange Commission, 606 F.2d
1031, 1050 [13 ERC 1321]  D.C. Cir. 1979!. Thus, the scope of
judicial review necessarily admi ts of some flexibility and the
stringency of our inquiry will depend on, and often vary
according to, the variety of factors presented by a particular
case.

2. �4! The Coastal Barriers Resource Act, Pub. L. %o. 97-348, 96
Stat. 1653  approved Oct. 18, 1982! establishes the coastal
barrier resources system, consisting of bay barriers, tombolos,
barrier spits, and barrier islands within specified areas of the
Atlantic and Gulf coas ts. Further federal assis tance, wi th
certain limited exceptions, for development within or access to
those areas is banned ~ The Act also prohibi ts flood insurance
for any new cons true tion or subs tantial improvements of
s true tures wi thin the sys tern a f ter Oc tobe-. 1, 1983. The s ta ted
purpose of the legislation is "to minimize the loss of human
life, wasteful expenditure of federal revenues, and the damage to
f ish, wildlife, and o ther na tural resources ... by res tric ting
fu ture federal expendi tures and f inancial assis tance which have
the effect of encouraging development of coastal barriers." Id.
section 2 b!. This statute demonstrates that when Congress
intends to adopt a zero growth approach for an area by
withdrawing all financial incen tige to development, it does so
expressly. Congress has never taken such an approach to
floodplain development generally.

3. �5! In City of Vew Brunswick v. Borough of Nilltown, 686 F.2d
120  ~d Cir. 1982!, petition for cert. filed, 51 U.S.L.M, 3321
�982! No. 82 � 662!, we held that EPA has au thori ty to withhold
federal grant funds for a sewage plant because one of the
municipalities to be serviced by the plant had not adopted a
system of user s charges as required by the Clean Water Act.
The EPA action there was based upon an express provision of the
Clean Water Act. . . . Hence, unlike here, EPA s action was
direc tly rela ted to i ts primary obliga tion under the s ta tu te.
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If an agency s ac tion is clearly wi thin i ts s ta tutory
au thori ty, then the arbi trary and capricious standard focuses on
the factual issues. When, however, there is some doubt about the
agency s compliance with statutory constraints, that factor may
throw a somewhat different light on the factual evaluation. As
agency action moves toward the gray area at the outer limits of
sta tutory authority, the arbitrary and capricious nature of the
action may be more evident. For that reason, we have discussed
the agency s asserfed sources of power. Another shadow is cast
when agency action, not clearly manda ted by the agency s s ta tu te,
begins to encroach on congressional policies expressed
elsewhere.

We conclude that tkere are a number of factors which

demons tra te tha t the EPA ac tion was arbi trary. The mos t obvious
is the agency s failure to give sufficient weight to the
congressional admonition in the Coastal Zone Management Act that,
to the "maximum extent practicable," federal actions are to be
consistent with the state s management plan.

EPA contends that "the consistency requirement of the
statute only contemplates that federal agencies will not support
ac tivi ties in the coastal zone ~hich are prohibi ted by the
state s plan."  Appellee s Brief at 31!. In essence, EPA is
arguing, not that its action is consistent, but that the
consistency requirement does not apply to its action since rather
than allowing prohibited development, it seeks to prohibit
allowed development. EPA also points out that a request by the
New Jersey Department of Environmental Protection for media tion
of the dispute resulting from EPA s action was denied by the
Secretary of Commerce. See 16 U.S.C. 1456 h!.

The Secretary s decision to deny mediation and EPA s
argument here both rest on a regulation promulgated by the
National Oceanic and Atmospheric Administration, the federal
agency charged with administering the Coastal Zone management
Ac t. Tha t regula tion reads ..

"When Federal agency s tandards are more res tric tive
than standards or requirements contained in the State s
management program, the Federal agency may continue to apply
i ts s tric ter s tsndards  e.g., res tric t pro jec t dev lopmen t
or design alternatives notwithstanding permissive management
program policies!

15 C.F.R. 930.39 d! �982!.
The regula tion is contained in Subpart C of NOAA s

regulations on "Federal Consistency with Approved Coastal
;fanagement Programs." Subpart C deals with "Consistency for
Federal Ac tivi ties." The regula tions xpressly provide tha t
"[t]he term federal activity does not include... the
granting of Federal assistance to an applicant agency  see
Subpart F of this part!." Id. 930.31 c!.

It is Subpart F, which deals with "Consistency for Federal
Assistanc to State and Local overnments," that is pertinent to
EPA s action here and that section contains no count rpart to the
regulation cited by EPA. Subpart F states that
"fn]otwithstanding S ta te agency consistency for the proposed
project, the Federal agency may deny assistance to the applicant
agency." Id. 930.96 a!. The regulations thus make a distinction
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between "federal activity" and "federal assistance to a non-
federal ac tivi ty."

When federal assistance is provided for what is essentially
a state or local activi ty, the congressional preference for
having policies initiated a t the state level must be respected.
Consistency to the maximum extent practicable wi th the sta te s
determination is at the hear t of the statutory scheme of
encouraging, but not directing, state management of the coastal
areas. The congressionally mandated consistency requirement
becomes even more compelling where, as here, the federal agency
seeks to reach beyond the local activity it is funding and impose
a federal standard on priva te activi ty tradi tionally subjec t. only
to state and Local regulation. In shor t, the inconsistency of
EPA s ac tion wi th the s ta te s plan is a fac tor to be considered
in determining whether that action was arbitrary,

EPA should no t have defied the state s decision to allow

development in the limited areas of the floodplain at issue here.
The same na tional interest in floodplains tha t. EPA purpor ts to
uphold has been incorpora ted in to the New Jersey coastal
management plan. In compliance with the directive of the Coastal
Zone Management Act that "[ t]he management program provide [ ]
for adequate consideration of the national interest involved in
the siting of facilities," 42 U.S.C. 1455 c! 8!, New Jersey
adopted a policy that "[i]n general, coastal development is
discouraged in flood-hazard areas." State of New Jersey Coastal
Management Program -- Bay and Ocean Segment  FEIS!, Part II,
Chap. 4, Sec. 5.232 a! at 161  effective September, 1978!. That
policy was based on a review of the Flood Disaster Protection
Act, the National Flood Insurance Act and Execu tive Order 11,988
and a r cognition that "the national interest in these areas is
to avoid the long and short term adverse impacts associated with
the occupancy and modification of floodplains." Id., Chap. 6 at
190.

The developer s proposal for development of Tract A was
approved as an excep tion to the general policy because all
s true tures would be eleva ted one foo t above the base flood level

and would not increase flood damage potential by obstructing
flood waters. Thus, the state had not acted irresponsibly.

In addi tion, the s ta te decision to aLlow development in
tract A. was based to some extent on a local need to encourage
building =lose to other developed areas, ra ther than at sca t tered
sites away from the population center or near environmentally
sensitive areas. In essence, this was simply "fill in" on a
somewhat larger scale than EPA proposed. The difference between
the EPA position and the state plan in this respect was one of
degree. EPA wished to limit "fill in" to lots of 3.4 acres; the
s tate plan looked to a larger area.

A related economic concern of the local municipality was its
investment of over a million doLlars in roads, sewers and water
mains to the area. The plan to use the axis ting infras true ture
is tied in wi th the local governments aversion to sca ttered si te
development in areas where no such facilities had be n
cons true ted.



Under the EPA restrictions, houses may be built on lots that
are at an elevation of more than 10 feet above mean sea level.

These lots comprise 7.7 acres in tract A and 22 acres in tract H.
The record reveals no efforts by EPA to have serious discussions
about the concept of cluster zoning in the area, which would
allow development but a t the same time reduce the number of
structures on land lower than 10 feet above sea level.

We note also that EPA s assertion tha t the tracts under

scrutiny would provide flood water storage and wave energy
dissipation have been sharply attacked and have little record
support.

It is significant also that the compromise plan which the
Authori ty submi tted to the EPA provided for a tightening of local
control. Although the provisions of the coastal management plan
apply to development of 25 or more lots, the Authority proposed
to extend the restrictions to individual lots. Thus, the
building limi ta tions which had previously been applicable only to
large developments would be applied to all.

When passing the Coastal Zone Management Act, Congress was
cognizant of the valuable contribution local governments can make
to responbile management of the coastal areas.

"local government does have continuing authority and
responsibility in the coastal zone. <++ Whenever local
government has taken the initiative to prepare commercial
plans and programs which fulfill the requirements of the
Federal and coastal state zone management legislation, such
local plans and programs should be allowed to continue to
function under the state management program."

Sen. Rep. Vo. 753, 92nd Cong., 2d Sess., reprinted in 1972 U.S.
Code Cong. & Ad. Vews 4776, 4779. The Authority s plan seems
especially appropriate here in that it not only meets the
requirements, but extends the reach, of the coastal management
legi sla ti on.

Af ter weighing all the fac tors, we are persuaded tha t EPA
acted arbitrarily and contrary to law in refusing to accept the
Authority s compromise. That proposal was fully in accord with
the state s management plan and the Coastal Zone Management Act,
Even if it be conceded that EPA had the power to enforce the land
use restriction, a question we do not decide, the agency s action
was in excess of that required under the circumstances.

We recognize the legi tima te interes t in limi ting development
of floodplains and tha t, under other circums tances, EPA s ac tions
might be sustainable. But the circumstances here lead us to hold
that the district court erred in entering judgment for the
de f endan ts.
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NOTES

1 . Florida is in the process of determining just how powerful a
management tool the consis tency requirement can be. Florida is
challenging a federal fishery management plan that allows use of
purse seines; Florida regula tion is s tric ter than the federa 1
plan and prohibits purse seining. See Florida v. Baldridge, Civ.
No. TCA 83 � 7071-WS  filed ~'larch 0, 1983, V.O. Fl.!. Florida has
challenged offshore lease sales in both the Atlantic and Gulf as
inconsistent wi th Florida s coastal plan. EPA ocean dumping si te
designa tions tha t threa ten wa ter quali ty and endanger coral
reefs, as well as federal highway projec ts tha t will des troy
wetlands and interfere with growth management planning have been
the subjec ts of nego tia tions concerning federal consis tency wi th
the s ta te coas tal plan. Projec ts f or the ocean incinera tion of
hazardous wastes may also be attacked as inconsistent with the
s ta te s plan.

2. The term "directly affects" is not the only term limiting
application of the consistency requirement to federal activities.
What does "to the maximum extent practicable" mean? NOAA
regulations currently define the phrase as follows:

Section 930.32 Consistent to the maximum extent practicable.
 a! The term "consistent to the maximum extent

practicable" describes the requirement for Federal
activities including development projects directly affecting
the coastal zone of States with approved management programs
to be fully consistent with such programs unless compliance
is prohibited based upon the requir ments of existing law
applicable to the Federal agency s opera tions. If a Federal
agency asser ts tha t compliance wi th the management program
is prohibi ted, i t mus t clearly describe to the S tate agency
the s ta tu tory provisions, legisla tive history, or o ther
legal authori ty which limits the Federal agency s discretion
to comply wi th the provisions of the management program.

3. Is there a "positive" obligation on federal agencies to
support activities authorized under a state s coastal plan as
well as a "nega tive" du ty no t to par ticipa te in ac tivi ties tha t
are inconsis tent wi th the sta te plan? Al though federal
regulations attempt to preclude such an application of the
consistency regulations, Cape May Greene could certainly be read
as requiring "positive" federal consis tency in relation to local
land use decisions. See Blumm, Wetlands Protection and Coastal
Planning: Avoiding the Perils of Positive Consistency, 5 Colum.
J. Env tl. L. 69 �97S!.

Consistency determinations are difficult in Florida where
the effect of an activity on 25 different statutes must be
analyzed. The Governor s Office serves as a clearinghouse for
consistency review. See the diagram below.
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5. Consider the effect the following section of the
Florida Coa s tal Nanagemen t Ac t has on s ta te cons is tency
de termina tions.

Fla. Sta t. 380.23 Federal consis tency.�

 I! When an activity requires a permit or license subjec t
to federal consis tency review, the issuance or renewal of a s ta te
license shall au toma tically cons ti tu te the s ta te s concurrence
that the licensed activity or use, as licensed, is consistent
with the federally approved program. When an activity requires a
permit or license subject to federal consistency review, the
denial of a state license shall automatically constitute the
s ta te s f inding tha t the proposed ac tivi ty or use is no t
consis ten t wi th the state s federally approved program, unless
the United States Secretary of Commerce determines that such
activity or use is in the national interest as provided in the
Federal Coas tal Zone Nanagemen t Ac t of 1972.

�! Where federal licenses, permits, activities, and
projects listed in subsection �! are subject to federal
consistency review and are seaward of the jurisdiction of the
state, or there is no state agency with sole jurisdiction, the
Department of Environmental Regula tion shall be responsible for
the consistency review and determination; however, the department
shall not make a determination that the license, permit,
activity, or project is consistent if any other sta te agency wi th
significant analogous responsibility makes a determination of
inconsistency. All decisions and determinations under this
subsec tion shall be appealable to the Governor and Cabine t.

�! Consistency review shall be limited to review of the
following activities, uses, and projects to ensure that such
activities and uses are conducted in accordance with the state s
coastal management program:

 a! Federal development projects and activities of federal
agencies which significantly affect coastal waters and the
adjacent shorelands of the s ta te.

 b! Federal assis tance projec ts which significantly af feet
coas tal wa ters and the adjacent shorelands of the s ta te and which
are reviewed as part of the review process developed pursuant to
OHB Circular A � 95,

 c! Federally licensed or permitted activities affecting
land or wa ter uses when such ac tivi ties are in or seaward of the
jurisdiction of locaI. governments required to develop a coastal
zone protection element as provided in s. 380.24 and when such
ac ti v i ties involve:

1. Permits required under ss. 10 and I I of the Rivers
and harbors Act of 1899, as amended.

2. Permits required under s. 103 of the Marine Protection,
Research and Sanctuaries Act of 1972, as amended.

3. Permits required under ss. 201, 402, 403, 404, and 405
of the Federal Wa ter Pollution Control Act of 1972, as amended,
unless such permi tting activi ties pursuant to such sections have
been delega ted to the s ta te pur suan t to said ac t.

4. Permi ts required under the,'larine Pro tec tion, Research
and Sanctuaries Act of 1972, as amended, 33 U.S.C. ss. 1401,
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1402, 1411-1421, and 1441-1444.

5. Permits for the construction of bridges and causeways
in navigable waters required pursuant to 33 U.S.C. s. 401, as
amended.

6. Permits relating to the transportation of hazardous
substance ma terials or transporta tion and dumping which are
issued pursuant to the Hazardous Materials Transportation Act, 49
UPS.C. ss. 1801-1812, as amended, or 33 U.S.C. s. 419, as
amended.

7. Permits and licenses required under 43 U.S.C. s. 717
for cons true tion and opera tion of inters ta te gas pipelines and
s torage faci li ties.

8. Permits required under 15 U.S.C. s. 717, as amended,
for construction and operation of facilities needed to import and
export natural gas.

9. Permits and licenses required for the siting and
construction of any new electrical power plants as defined in s.
403.503�!, as amended.

10. Permits and licenses required for drilling and mining
on public lands.

11. Permi ts for areas leased under the OCS I.ands Act, as
amended, including leases and approvals under 43 U.S.C. s. 1331,
as amended, of exploration, development, and production plans.

12. Permits for pipeline rights of way for oil and gas
transmissions.

13. Permits and licenses required for deepwater ports under
33 UPS.C. s. 1503, as amended.

�! The department shall by rule adopt procedures for the
expeditious handling of emergency repairs to existing facilities
for which consistency review is required pursuant to subsections
�!, �!, and �!.

�! In any coastal management program submitted to the
appropriate federal agency for its approval pursuant to this act,
the department shall specifically waive its right to determine
the consistency with the coastal management program of all
federally licensed or permitted activities not speci.fically
1 i s ted in sub sec ti on   3 ! .

�! Agencies shall not review for federal consistency
purposes an applica tion for a federally licensed or permitted
activity if the activity is vested, exempted, or excepted under
i ts own regula tory au thor i ty.

�! The department shall review the i tems listed in
subsection �! to determine if in certain circumstances such
items would constitute minor permit activities. If the
department determines that the list contains minor permit
activities, it may by rule establish a program of general
concurrence pursuant to federal regula tion which shall allow
similar minor activities, in the same geographic area, to proceed
wi thou t prior depar tment review f or federal consi s tency.

 8! This section shall not apply to the review of federally
licensed or permitted acti vi ties for which permi t applica tions
are filed with the appropria te federal agency prior to approval
of the state coastal management program by the appropriate
federal agency pursuant to 16 U.S.C. ss. 1451 et seq.
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FLORIDA S COASTAL ' ZONE MANAGEMENT PLANSec tion 6.

The beginnings of Florida s interest in coastal management
planning preda te the federal CZMA by two years. In 1970 the
legisla ture crea ted the Coastal Coordina ting Council which f rom
1970 to 1975 worked toward development of a coordinated coastal
resource management program ~ The Council was abolished in 1975,
and its duties were transferred first to the Department of
Na tural Resources and, in 1977, to the Depar tment of
Envi ronmen ta 1 Regula ti on.

FLORIDA STATUTES � COASTAL PLANNING AND MANAGEMENT

Department of Environmental Regulation.
Shor t ti tie.

Legislative intent.
Lead agency au thor i ty and duties.
Federal consistency.
Local government par ticipa tion.
Previous coastal zone atlases rejected.

380.19

380.20

380.21

380.22

380.23

380.24

380.25

380.19 Department of Environmental Regula tions.�
�! It is the intent of the Legisla ture that the

environmental aspects of the coastal areas of this s ta te have
a t trac ted a high percen tage of permanent population and visitors
and that this concentration of people and their requirements has
had a serious impact on the na tural surroundings and has become a
threat to the health, safety, and general welfare of the citizens
of this s ta te. I t is f ur ther de termined tha t a coordina ted

effort of interested federal, sta te, and local agencies of
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The legisla tive basis for developing a coastal zone
management plan  CZMP! was also in place at an early s tage. The
1970 coastal construction setback line program and the 1972
Environmental Land and Wa ter Management Act, FLA. SI'AT. 380.12,
the S ta te Comprehensive Planning Ac t, FLA. STAT. 23.0111, the
Land Conservation Act, FLA. STAT. 259.01, and the Florida Wa ter
Resources Act, FLA. STAT. 373.012, went far towards establishing
the necessary authority for developing an approvable CZMP. The
shift of emphasis from the "environmental crisis" after 1972,
lack of political support, and other problems plagued development
of Florida s CZMP. The development of the current plan was
authorized, however, by the Legislature in 1978 in what has been
referred to as the "No New Nothing Act." In other words,
although the Act did reflect a continuing commitment to coastal
planning, the legi ala tive concensus was tha t exis ting legisla tion
provided an adequate basis for coastal planning and that the
emphasis should be on coordination of state efforts.



government is imperative to plan for and effect a solution to
this threa t, and tha t the crea tion of an advisory council will
aid in accomplishing this purpose and in the implementation of s.
7, Ar t. I I of the S ta te Cons ti tu tion, and s. 20. 03  9! .

�! The duties of the [department] shall be:
 a! To employ a staff director and such other personnel as

may be necessary to aid in carrying out the work of the
[ depar tmen t];

 b! To conduct, direct, encourage, coordinate, and organize
a continuous program of research in to problems rela ting to the
coastal zone;

 c! To review, upon request, all plans and activities
per tinen t to the coas ta1 zone and to provide coordina tion in
these activities among the various levels of government and areas
of the state;

 d! To develop a comprehensive state plan for the
protection, development, and zoning of the coastal zone, making
maximum use of any federal funding for this purpose;

 e! To provide a clearing service for coastal zone matters
by collec ting, processing, and dissemina ti ng per tinen t
i nf orma tion rela ting there to;

 f! To make use of pertinent data as may be secured from
departments, boards, commissions, officials, agencies, and
institutions, except such records or informa tion as may be
required by law to be confidential; and

 g! To provide such other services as any interested agency
may request.

*

380.20 Short title.� Sections 380.21-380.?5 may be cited as
the "Florida Coastal 'lanagement Act of 1978.'

380.21 Legislative intent.�
�! The Legislature finds that:
 a! The coast is rich in a variety of natural, commercial,

recrea tional, ecological, indus trial, and aes the tic resources,
including, but not limited to, energy facilities, as that term is
defined in s. 304�! of the Federal Coastal Zone Management Act
of 1972, of immediate potential value to the present and future
well-being of the residents of this state.

 b! I t is in the s ta te and na ti ona 1 in te res t to pro tec t,
maintain, and develop these resources through coordinated
management.

 c! S ta te land and wa ter management policies should, to the
maximum possible extent, be. implemented oy local governments
through existing processes for the guidance of growth and
development.

�! The Legislature therefore grants authorization for the
Department of Environmental Regulation to compile a program based
on exis ting s ta tu tes and existing rules and submi t an applica tion
to the appropria te federal agency as a basis for recei ving
adminis tra tive funds under the Federal Coas tal 7one ',fanagement
Act of 1972. It is the further intent of the Legislature that
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enactment of this legislation shall not amend existing sta tu tes
or provide addi tional regula tory authori ty to any governmental
body except as otherwise provided by s. 380.23. The enactment of
this legislation shall not in any other way affect any existing
sta tu tory or regulatory authority.

380.22 Lead agency authority and duties.�
�! The Department of Environmental Regulation shall be the

lead agency pursuant to 16 0.S.C. ss. 1451 et seq., and shall
compile and submit to the appropriate federal agency an
application to receive funds pursuant to s. 306 of the Federal
Coastal. Zone Management Act of 1972, as amended �6 U.S.C. ss.
1451 � 1464! . The applica tion for federal approval of the s ta te s
program shall include program policies tha t only reference
exis ting sta tutes and existing implementing administrative rules.
In the event the application or the program submitted pursuant to
this subsec tion is rej ec ted by the appropria te federal agency
because of failure of this ac t, the exis ting s ta tu tes, or the
exis ting implementing adminis tra tive rules to comply wi th the
requirements of the Federal Coastal Zone Management Act of 1972,
as amended, no state coastal management program shall become
effective without prior legislative approval. The coastal
management application or program may be amended from time to
time to include changes in statutes and rules adopt d pursuant to
s ta tu tory au thori ty o ther than this ac t.

�! The Department of Environmental Regulation shall also
have authori ty to:

 a! Establish advisory councils with sufficient geographic
balance to insure statewide representation.

 b! Coordinate central files and clearinghouse procedures
for coastal resource data information and encourage the use of
compa tible inf orma tion and s tandards.

 c! Provide to the extent practicable financial, technical,
research, and legal assistance to effectuate the purposes of this
ac t.

 d! Review rules of other affected agencies to determine
cons i s tency wi th the program and to repor t any inconsis tencies to
the Legislature.

�! The Secre tary of Environmental Regula tion shall adop t
by rule a specific formula for allocation of federal funds for
the administration of the program.

380.25 Previous coastal zone atlases rejected.� The
legislative draf t of the coastal management program submitted to
the Legisla ture by the depar tment da ted March 1, 1978, and the
prepared coastal zone atlases are expressly rejected as the
state s coastal management program. The department shall not
divide areas of the state into vital, conservation, and
development areas.
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Al though ma ny s ta tes enac ted special legi sla ti on to crea te a
CZMP, Florida legislative authorization required a plan based on
exis ting s ta tu tes. The process f or developing such a plan is
called "networking." The approach has advantages and
disadvantages. Networking lacks the advantage of having
specialized legisla tion dealing with the unique problems of the
coastal zone. Since all of the state could reasonably be
classified a coastal zone, this may not be as much of a problem
in Florida as in other states using networking. A major
advantage of ne tworking may prove to be tha t ne tworked plans have
a be tter chance of survival af ter federal funding dwindles.
Special coastal zone management agencies or departments may be
institutionalized by law in a state, but may be extremely
ineffective when loss of federal funding causes staff and budget
cuts.

The f ollowing char t se ts ou t the s ta tu tory au thor i ties tha t
have been ne tworked to form Florida a CZMP and the agencies
involved:

LEGAL AUTHORITY

DESCRIPTION

SI'ATUTE ADMINISTERING

AG FANCY

1. Chapter 23, F ~ S. OP B, DCA

2. Chap ter
3. Chap ter
4 ~ Chap ter
5. Chap ter
6. Chap ter
7. Chap ter

119, F.S.
120, F.S.
160, F.S.
161, F.ST
252, F.S.
253, F.S.

DOS

AP, DOAH

RPC

DBR

DCA

TIITF,
DNR! DER

8. Chap ter 258, F. S.

9. Chapter 259, F.S.

10. Chapter 260, F.S.

DVR

DNR

11. Chap ter 267, F. S.
12. Chapter 288, F.S.

13. Chapter 315, F.S.

?ublic Transportation
Public U tili ties

Living Resources  marine!
Living Resources  freshwater!
Withdrawal, Diversion,
Storage, and Consumption
of Wa ter; Save Our Rivers

14. Chap ter
15 ~ Chap ter
16. Chap ter
17. Chap ter
18. Chap ter

334, F.S.
366! F.S.
370, F.S.
372, F.S.
373, F.S.
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S ta te Comprehensive Planning,
Power Plant Site Plans

Public Records

Adminis tra tive Procedures

Regional Planning Councils
Coas tal Cons true tion

Disaster Preparedness
Sale, Lease, or O ther
Conveyance and Dredging
and Filling in Submerged
Lands and We tlands

Outdoor Recreation and

Conserva tion

Outdoor Recreation and

Conserva tion

Outdoor Recreation and

Conserve tion

Historic Preservation

Economic Development/
Industrial Siting
Por t Facili ties Financing

DOS

DOC,
DER

Port

Au thori ties

DOT

PSC

DNR

GFWFC

DER >
WMD



Outdoor Recreation and
Conserva tion

Pollutant Spill Prevention
and Con trol; Por ts and
Wa terways
Oil and Gas Production

Developments of Regional
Impact and Areas of
Critical S tate Concern,
Coas tal Management
Ar thropod Control
Sources of Wa ter Pollution;
Sources of Air Pollution;
Power Plants; Dredging and
Filling; Control of Hazardous
Wastes; Resource Recovery; Ports
and Wa terways
Soil and Wa ter Conserva tion

19. Chapter 375, F.S.

20. Chapter 376, F.S.

21. Chap ter 377, F. S.
22. Chap ter 380, F. S ~

DNR

DCA, DER

23. Chapter 388, F.S.
24. Chapter 403, F.S.

DHRS

DER

25. Chapter 582, F.S. DACS

SOURCE: The Florida Coastal Management Program s Final
Environmental S ta tement, August 1981.
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APC
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Adminis. Procedures Comm.
Dept of Agriculture and
Consumer Services

Dept of Community Affairs
Dept of Envt 1 Regulation
Dept of Health and
Rehabili ta tive Services

Dep t of Na tura1 Resources
Div. of Adminis. Hearings
Dept of Commerce
Dept of State

DOT-

GFWFC�
Dep t of Transpor ta tion
Game 6 Fresh Wa ter

Fish Commission

Office of Planning & Budget
Public Service Commission

Regional Planning Council
Trustees of the Internal

Improvement Trus t Fund
Wa ter Management Dis tric t

OPB-

PSC�

RPC-

TIITF�

DCA

DER

DHRS

DNR

DOAH

DOC

DOS

WMD
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The CZMP is implemented primarily by three agencies � the
Department of Environmental Regulation, the Department of Na tural
Resources and the Department of Community Affairs. The
Department of Environmental Regula tion  DER! is the lead agency
for the CZMP and administers environmental permitting programs
for air and water pollution sources, dredge and fill, drinking
water, solid and hazardous wastes, and siting of power plants,
transmission lines and industry. The Department of Va tural
Resources manages submerged lands and o ther s ta te-owned lands,
recrea tion and conserva tion lands, marine resources, mineral
resources, and shoreline use and pro tec tion. The Depar tmen t of
Communi ty Affairs has primary responsibili ty for the Coastal
Energy Impact Program and a state disaster preparedness program
and coordina tes the s ta te respons to the Development of Regional
Impact and Areas of Critical S ta te Concern Programs.



I'he In teragency Management Commi t tee t, IMC!, crea ted by Joint
Resot.ution of the Governor and Cabinet in 1980, is the mechanism
for coordinating s tate legi.slation and agency regulation. The
IMC is responsible for in tegra tion and coordina tion of coas tel
ac tivi ties, identif ica tion and resolu tion of jur i sdic ti onal
overlap or conflict, and preparation of recommendations for new
1egisla tion, memoranda of understanding, and rulemaking to the
Governor and Cabinet. The IMC is composed of representatives of
ten agencies.

The Direc tor s or Execu tive

Directors of:
The Secre taries of the

Departments of:

The IMC receives staff support from DER s Office of Coastal
Management and additional input from the S tate Interagency
Advisory Committee  IAC! on Coastal Zone Management and the
Governor s Coastal Resources Citizens Advisory Committee, the
mechani sm f or public par tie i pa ti on in the coa s ta 1 mana gemen t
process. The IAC serves as the interagency liaison for
implementation of the CZMP and prepares background and issue
papers for the IMC.

Framework for Agency Coordina tion

G overnor & CaMtie t Legi s la ture

Interagency Management Committee

DER Of f ice of Coas tal Management

!
Coas tal Resources

Ci ti zens Advi sory
Commi t tee

O ther s ta te

Agencies and
Committees

Interagency Advisory
Comm i t tee

Florida s ZZHP received federal approval in 1981. The
federa' CZMA, h'cFweVer, calls for periodic review of the state
program in order t4 maintain its status as an approved program.

Commerce

Fnvironmental Regulation

Community Affairs
Transportation
Health & Rehabilitative

Services

Governor s Office of

Planning and Budgeting

Department of Natural
Resources

Game and Fresh Wa ter Fish

Commission

Divi.sion of Archives &

History Department of S tate
Division of Forestry, Dept. of

Agricultural & Consumer Ser.



Section 7. FLORIDA S COASTAL ZONE BOUNDARIES

Because the Florida CZMP relies on statutory authority that
is enforced statewide, the entire state is included within the
program boundaries. However, only local governments within the
35 coastal counties are eligible to receive coastal management
funds.

j '
j AtOEIVES / ABACA'SO!V
I 'j
VAaeraeT06 j j --- 000$0ld i Efdd

CAE&dd&f l l

j E jdEPTT

 

r

I
j trAATIAT06

6 + X iPAPEP

I P ~ CAPT
OIV/00'

'iEAEATilTTE

j ACACIA
, Pit/TAIPEI

IdEO ' � j- ' ll I

6 j

~g~SOTETEP   SPAT'E gd

~SETA!TP
00A Nd6 @,k~~

d~>d'r.
OSCE OEA

POCE
E

 ,

+ j
TTAPEEE idEjPIAA'PE '

~a@ dij El SETO

I .J..�. 0
EA AEES

EENPAT
0,0'Ai

.~'P El

@0
0A"

~A

+

0

Coastal Counties

OE

304

Federal review of Florida s program has ci ted the need to improve
interagency coordina tion.

For an interesting overview of Florida s program development

Under the Coas tal Zone Mana ement Act, 25 Mat. Resources J. 61
�985!.



Secti,on 8. COMPREHENSIVE PLANNING

Finnell, Coastal Land Mana ement in Florida, 1980 Am. B. Found.
Research J. 303, 314-323.

I. Florida s Planning Framework

A. S ta te Comprehensive Planning

Since most of the state of Florida is, arguably, in the
"coastal zone," it is imperative that Florida integrate its
coastal management process with its state comprehensive planning
process. The numerous competing environmental, economic, and
social values necessitate a comprehensive approach. The S tate
Comprehensive approach. The S ta te Comprehensive Planning Act of
1972, until i,t was extensively amended in 1978, gave Florida a
be t ter s ta tu tory f ounda tion f or s ta te comprehensive planning than
California had. The 1978 amendments weakened Florida s excellent

process for formulating and adopting coastal management policies
of the California type, notwithstanding the legislature s stated
intention that the "state coastal zone management plan shall be a
part of the s ta te comprehensive plan." In this section, I trace
the evolution of the state comprehensive planning process during
Governor Askew s administration and conclude with a summary of
current changes that are being implemented by the Executive
Office of the Governor.

The weakening of the act was the result of a conflict
between the governor and the legislature. Key legislators
believed tha t the original wording of the ac t enabled the
executive to legislate. The act, in both its original and its
amended form, authorizes the state land-planning agency to
"[pJrepare and revise from time to time as necessary, the state
comprehensive plan" and designates the governor as the "chief
planning officer of the state." The original act also provided
that af ter any plan was approved by the governor and the state
legisla ture, the provisions of the plan became "ef fec tive as
state policy," and thereaf ter "[s! tate department or agency
budgets shall be prepared and executed based upon and consistent
wi th law and the s ta te comprehensi ve plan." The 1978 legis la ture,
in response to then governor Askew s attempts to implement the
ac t, amended tha ac t to make the s ta te comprehensive plan
"advisory only," not to "have the force or effect of law or
au thorize the implementa tion of any programs not otherwise
authorized pursuant to law."

By mid-1977, although the state land-planning agency s
effectiveness was limited by the same conflict between the
governor and the legislature that eventually led to the weakening
of the act, it had produced nine comprehensive-plan elements--for
agriculture, educa tion, growth management, health, housing and
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community development, land development, recreation and leisure,
sociaL services, and transporta tion. All were accepted by
Governor Askew and submitted to the legislature in May 1977. The
legisla ture directed that portions submitted in 1977 "not become
effec tive as state policy until af ter the close of the 1978
regu1ar session of the Legislature." It also required that any
coas tal plan be part of the state comprehensive plan and directed
tha t such a plan be submitted to the 1978 legislature.

The 1978 legislature was a completely different kind of
legisla ture than the 1972 Legisla ture tha t had manda ted the plan.
Anticipa ting the growing legisla tive hos tili ty, the governor
described the submitted plan as an "executive action document,"
which was "not before the Legisla ture for passage, approval or
revision." He also recommended tha t the state planning act be
amended "to elimina te the artificial dis tine tion between state
and executive policy." The legislature s response was more
drastic, however, than the governor had wanted.

On August 28, 1978, Governor Askew, as chief planning
of f icer of the s ta te, adop ted by execu tive order a s ta te
comprehensive plan to guide the preparation of more detaiLed
planning documents and rela ted planning activities undertaken by
executive agencies. The 1978 amendments make the plan "advisory
only," without the "force or effect of law," except as
specifically authorized by law. The distinction between cases in
which the plan wilL be "advisory only" and those in which it will
have the "force or effect of law" is elusive. By the term
"advisory only," the legislature probably meant that, unless
o therwise specif ically provided by s ta tu te, the s ta te
comprehensive plan was not entitled to legal observance and
accep tance by anyone  al though, prac tically, i t mos t likely will
be followed by anyone answerable to the governor, assuming tha t
the extant plan indeed reflects the current governor s goals and
objectives for the s ta te! . To illus tra te the probable ef fee t of
a coastal management plan under the amended law, consider the
following scenario.

Florida s state comprehensive plan is to be a statement of
"goals, objectives, and policies," and the "policies" and "goaLs"
of any state coastal zone management plan are required to be a
part of the state comprehensive plan. If the governor, as chief
p1anning officer, issu=d an executive order adopting coas tal
resources planning and management policies and goals similar to
the public access, recreation, marine environment, 1and
resources, development, and industrial development policies
included in the California Coas tal Ac t of 1975, would these
policies and goals have the "force and effec t of law" or be
"advisory only" ? It would depend on the circums tances. For
example, the ELA requires a local government, when hearing an
application for a permit to undertake a development of regional
impac t, to consider, among o ther things, whe ther the "development
unreasonably interferes with the achievement of the objectives of
an adop ted s ta te land development plan applicable to the area. I/
In these circums tances, the coas tal policies would seem to have
the force and effect of law.
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There are several statutory provisions tha t apparently would
give any comprehensive plan accepted by the governor the effect of
law. Most notable for coastal land management purposes are the
requirement in the Local Government Comprehensive Planning Act of
1975 tha t the s ta te comprehensive plan be used as a basis f or
reviewing and commenting on local comprehensive plans; the
Electrical Power Plant Siting Act s requirement tha t ten-year
site plans for electrical generating facilities and site
certification requests for specific power plants be reviewed for
cons i s tency wi th the s ta te plan; the ELA s requi remen t tha t the
state comprehensive plan be considered by local governments when
they decide whether permission should be granted to undertake
development of regional impact; and the Florida Water Resources
Act s requirement of interagency coordination and cooperation in
the preoara tion of a Florida wa ter use plan, which, when
comple ted, is to be included in the s ta te comprehensive plan.
The post-1978 s tate planning act also continues to require the
state land � planning agency to coordinate certain other planning
functions, including planning that occurs pursuant to several
important federal planning programs. Except where, as here, some
othe» Florida statute thus expressly requires observance and
acceptance of the state comprehensive plan, however, the coastal
policies would be "advisory only" and not legally enforceable.

In California, by way of analogy, the reports of the Office
of Planning and Research are only advisory, but that agency has
recently shown tha t wi th guberna torial suppor t i ts planning
reports can affect decisions of other state agencies. Florida s
state comprehensive plan may affect decisions of agencies headed
by the governor, such as the Department of Environmental
Regul.ation, and of those regional agencies whose officials are
appointed by the governor, such as the water management
districts. Less certain is what the plan s effect will be on
agencies headed by the governor and cabinet, such as the
Department of Via tural Resources, or on local governments, priva te
developers, or the Army Corps of Engineers.

The Florida Supreme Court s 1978 decision in Askew v. Cross
Key Wa terways also seems relevant to the ques tion whe ther the
pos t-1978 s ta te planning ac t provides a sui table process for
f ormula ting and adop ting s ta te coas tal policies and goals tha t
govern decisions. In Cross Key the court has rejected the
liberal federal view of delega tion of legisla tive power also

�4! ELA, section 380.06 ll! a!. Notwithstanding the apparent
legislative intention to provide a close connection between the
state comprehensive plan and decision making under other acts
such as the DRI process under ELA, section 380.06�1! a!, some
knowledgeable Florida a ttorneys and agency officials are
r luc tant, f or various reasons, to assume tha t these du ties will
be enforced by Florida courts.

* +
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fo1.lowed in many states. It held that legislative standards in
the ELA  having the imprimatur of the American Law Institute!
were unconstitutional under the separation-of-powers section of
the Florida constitution. In so doing, the court cal1ed into
ques tion the cons ti tu tionali ty of any coas tal management process
in which any significant administrative decisions are not
governed by detailed legislative standards or at least subject to
a high degree of legislative oversight. In light of Cross Key,
proponents of coastal zone management for Florida should probably
rely on the s ta te comprehensive plan as the principal vehicle for
preparing and adopting state coas tal policies and goals only i f
the State Comprehensive Planning Ac t is restored to i ts pre-1978
form, including a requirement of legislative review.

The state planning process is presently undergoing extensive
revisions partly because of Governor Graham s views on the
rela tionship of po1.icy planning and the budget process and partly
because of organiza tional changes pursuant to the Reorganiza ti on
Act of 1979. Shortly af ter his election, Governor Graham
introduced a decision-making process that relates more closely
the state planning and budge ting func tions. The Office of
Planning and Budgeting in the Fxecu tive Of fice of the Governor is
implemen ting an eigh t-s tep public management sys tern that proceeds
as follows: �! analyze public "needs" such as for
transpor ta tion, housing and communi ty improvement, na tural
resource pro tee ti.on, and economic oppor tuni ties; �! de termine
the governor s priorities and goals on the basis of the "needs
analysis"; �! develop alternative approaches that will
realis tically respond to the governor s goals and objec tives; �!
develop the governor s recommended budget  a financial document
tha t re1a tes, among other things, to the s ta te comprehensive
plan!; �! alloca te financial resources  including the governor s
action on the legislature s appropriation bill!; �! send each
s ta te agency an approved budget and secure f inal perf ormance
agreements from each agency; �! monitor the agency performance
agreements; and  8! evalua te agency performance as measured by
the performance agreements and other relevant objectives and
policies as set forth in such documents as the state
comprehensive plan. S teps �! and  8! are carried ou t by the
Executive Office of the Governor.

B. Local Comprehensive Planning

Florida s Local Government Comprehensive Planning Act of
1975  LGCPA! could make Florida the na tion s leader in reform of
the anachroni.s tie local land regula tory process tha t exis ts
throughout most of the country. The act resembles California s
local general p1.arming law but is potentially stronger because of
the Florida act s closer connection between the planning and
regula tory functions. Both sta tes require every local government
to prepare and adopt a comprehensive plan. Florida s act,
however, has a stronger "consistency" clause: after the plan is
adopted, all development--private and public--must be consistent
with the plan. Only in California s relatively narrow "coastal
zone" and other particular areas does California tie r gulation
so closely to preadop ted plans.
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Florida s 1975 local planning ac t is a product of the second
phase of a land and water regulatory reform effort that began in
1972. When Governor Askew s Task Force on Resource Nanagement
made its 1972 recommendations, the governor and major legislative
leaders decided tha t the 1972 1egi sla ture should make only
minimal changes in the existing local role in land use control.
An Environmental Land Management Study  ELMS! Committee was
crea ted to s tudy whe ther more subs tan tial reform of the local
planning and regulatory role was needed.

The legislature directed the ELMS committee to consider,
among other things, the progress of the American Law Institute s
Model Land Development Code  ALI Code!. The two most difficult
issues considered by the ALI were �! how to distribute land
planning and regula tory au thori ty be tween s ta te and local
governments and �! whether to require a formal plan as a
prerequisite to regulation. On the first issue, the code
reflects compromi.se be tween localism and centralism by leaving
most land use decision making at the local level but providing
for state intervention when particular clearly defined regional
and state interests outweigh the local values. Florida, in its
Environmental Land and Water Management Act of 1972, essentially
adopted this position of article 7 of the ALI code.

On the second issue � whether to mandate planning--the ALI
code reflects an assumption that some kinds of land development
decisions do not involve administrative discretion: development
"as of right," or "general development" permission, is
distinguished from development i,nvolving administrative
discretion, or "special development" permi.ssion. Planning is a
precondition to regulation only for specified discretionary
decisions, such as planned unit developments. Florida s ELMS
committee rejected the ALI distinction. The committee determined
that, in Florida at least, most local land development decisions
vould probably involve discretion and that the best way to
promote principled administrative decisions would be to require
local governments to adopt standards and thereaf ter measure all
their decisions regarding land development by those standards.
Florida s LGCPA closely followed the committee recommendations.

The LGCPA required all local governments--incorpora ted
municipalities, counties, and certain other uni ts--to prepare and
adopt local comprehensive plans by July 1, 1979, with extensions
to be allowed on a showing of cause and good faith efforts. With
some notable exceptions, such as the ci ty of Sanibel Island,
discussed below, Florida s cities and counties, as of la te 1979,
are no t responding expedi tiously and ef fee ti vely to tha t
requirement. Only 88 cities out of 390 and 13 counties out of 67
me t the 1979 deadline. If a municipali ty refuses to adop t a
plan, the act requires the county in which it is located to
prepare one; if the county refuses, the state shall prepare and
adopt one. An optimistic prediction is that local comprehensive
plans are not likely to be fully completed until two or three
years after the 1979 deadline.

There are several reasons why many of Florida s local
governments are not effectively implementing the local planning
act. One is that the Florida legislature has not funded the
program adequately. The 1975 legisla ture declined to follow the
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ELMS commi ttee s recommenda tion tha t a $50 million, three-year
appropriation for local planning be included in the LGCPA and
tha t the law not become effective unless properly funded. The
Florida League of Ci ties, whose attitude toward Florida s land
regula tory reform has, from 1972 to 1979, oscillated between
strong opposition and indifference, has complained about the
legislature s failure to fund local planning; but the Graham task
force received some conflicting testimony concerning whether
local governments have adequate funds for complying with the the
LGCPA. True, the act does not require local governments to do
anything more than a well-functioning local government should do
anyway. Viever theless, the ELMS commi t tee s ini tial
recommenda tion s till seems sound: the LGCPA subs tantially
changes Florida s local land � planning and regula tory sys tern, and
better implementation and be tter rela tionships between state and
local government could be promoted by improved funding of the
process.

The major shock of an inadequa tely funded and administered
LGCPA will be felt, of course, only after a11 deadlines for
adopting plans have expired. Then, in some areas, courts will
probably be asked to enjoin all further development until the
requirements of the act have been complied with. I cynical
observer of Florida s legislative process might conclude that the
1975 legislature, that passed the LGCPA without adequate funding,
did so knowing that the repercussions would not be felt for seven
or eight years and at that time the legislature could weaken the
act to avoid the costs � political and economic � of compliance.
That supposition may be contributing to the local sluggishness in
preparation and adoption of comprehensive plans.

An equally plausible prediction, though, is tha t Florida s
state and local governments--especially many in the southern end
of the peninsula � will, during the 1980s, continue to strengthen
and improve the land and wa ter regula tory processes tha t were pu t
into effect during the 1970s. Although there is widespread
concern among environmentalis ts that "their golden era is over,"
i t is possible tha t such concern, a t Ieas t as i t rela tes to
Florida s Land and wa ter regula tory sys tems, may be too
pessimi s tic; in fac t I t is reasonably predic table tha t Florida s
land and wa ter regulatory arrangements will become increasingly
strict during the coming years. Three factors support this view:
�! the legislature has continued to improve and strengthen
Florida s s tate-local coopera tive environmental laws
notwithstanding recurring efforts to dismantle or seriouslv
weaken them; �! a growing number of Florida local governments
are controlled by those who favor local growth controls; and �!
chances of local environmental and growth control ordinances
meeting consti tutional requirements are improved if they are
supported by good comprehensive planning.

If the second prediction is borne out, national a ttention to
the effects of exclusionary land policies may shif t, during the
1980s, from such overcrowded areas as New .Jersey to the
increasingly affluent and overcrowded areas of Florida. To note
that "Florida and development have always been synonymous" is not
to overstate Florida s development history. But the composition
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of Florida s population is changing, and Florida communities such
as Boca Raton and Sarasota County have political majorities
increasingly desirous of s tric t environmental pro tee tion and
grow th con trol laws.

[ALthough few local governments met the original July 1, 1979,
deadline for adoption of local comprehensive plans, virtually all
have now complied "in some manner."]

The 1984 State and Regional Planning Act

The 1984 S ta te and Regional Planning Ac t requires the
governor to prepare a state comprehensive pLan which "provides
long-range guidance for the orderly social, economic, and
physical growth of the state." The proposed plan, which was to
be developed by December 1, 1984, was recommended to the
Administration Commission  Governor and Cabinet! and transmitted
to the legislature. The legislature gave statewide effect to the
state comprehensive plan by enacting it, with some modifications,
into law during the 1985 legislative session.

The following excerpt explains the state and regional
planning framework and how the plan will function. Does the 1984
legislation solve all the problems noted in the Finnell article?

Rhodes & Apgar, Charting Florida s Course: The State and
Regional Planni~n Act of 1984, 12 Fla. St. U.L. Rev. 583, 593-602
�985!.

III. Overview of The Planning Framework

As finally passed, the Act fea tures a decentralized planning
process that. spreads responsibili ty for implementing state
policies to s ta te and regional agencies, and an innova tive
adoption process that highlights legisLative involvement. The
Act stresses that planning is an ongoing process and establishes
mechanisms for continuing mediation and conflict resolution among
planning units.

The S ta te Comprehensive Plan

Under the Act, the stat comprehensive plan "shall be
composed of goals and policies briefly s ta ted in plain, easily
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understood words that give specific policy direction to state and
regional agencies."I j This one sentence description marks an
impor tant shif t in emphasis in Florida s planning process. The
Act makes it clear that the state plan is not to become a
lengthy, detailed document to which every unit of government will
look for specific direction in every situation. Rather, the
goals and policies of the s tate plan must be developed further in
fuctional plans by each unit of government.

B. State Agency Functional Plans

The dis tine tion be tween the s ta te plan and agency func tiona I
plans is clearly drawn through the Act s definitions of three
plan componen ts:

"Goal" means the long-term end toward which programs
and ac tivi ties are ul tima tely di rec ted.

"Policy" means the ways in which programs and
activities are conducted to achieve identified goals.

"Objective" means specific, measurable, intermediate
ends that are achievable and mark progress toward a goal.

The Act combines these elements as folLows: The state plan
is composed of "goals" and "policies," while an agency functional
plan contains "agency program policies and objectives and

I. �7! Fla. S tat. 23.0114�! Supp. 1984!. Although the ELMS
Committee opted to support an intergovermentally integrated
"rational" planning system, this approach was not without
significant debate. A rational planning system keys on goals
that are effectuated by policies that are further implemented by
objectives. The potential effectiveness of thi.s approach was
ques tioned particularly by legislative and business community
members on the committee. These member s preferred an incremental
approach to problem solving that would focus attention to current
problems and remedies which offer immedia te resolution. This
approach would mitigate problems as they arrive rather than
crea te a sys tern to achieve specif ied goals through reasonably
articulated means. The alternative approach, referred to in
the commi ttee as "disjointed incrementalism," is supported and
discussed in Lindblom, The Science of "Huddling Through,"
19 Pub. Ad. Rev. 79 �959!. Lindblom s approach generally reflects
legislative problem solving, which is usually characterized by
amendments to existing policies that differ onIy incrementally
from such policy, consideration of a relatively small number of
means, simultaneous choice of ends and means, and sucessive and
repea ted attacks on problems as opposed to a final, comprehensive
resolution. See 'f. 'fandelker & R. Cunninghan, Planning and
Control of Land Development 41-50 �979!; Hirschman & Lindblom,
Economic Development, Research and Development, Policy Making:
Some Converging Views, 7 Behavioral Sci. 211, 215-15 �962!.
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admini s tra tive di rec tions." S tate "goals, " the long- term end of
all state programs, are found only in the state plan; "policies,"
expressing the manner in which programs are to be conducted to
achieve these goals, are a shared responsibili ty of the s ta te
plan and agency plans; and "objectives," specific measurable
ends, are reserved for the agencies functional plans.

The Act requires each state agency to develop a functional
agency plan tha t is consis tent wi th the s tate plan wi thin one year
of the adoption of the state comprehensive plan. Each agency s
plan is required to contain a statement of the policies that
guide the agency s programs, in addition to the objectives
"against which the agency s achievement of its policies and the
state comprehensive plan s goals and policies shall be
eva lua ted."

C. Comprehensive Regional Policy Plans

Comprehensive regional policy plans comprise a second
ca tegory of implementing func tional plans. As wi th the
functional agency plans, the regional plan must be consistent
with the state comprehensive plan. Unlike an agency plan,
however, the regional plan is an intermediate-level plan;
it addresses "regional goals and policies" but not objectives.
The Act further directs: "Regional plans shall address
significant regional resources, infrastructure needs, or other
issues of importance within the region."

Regional plans should form a vital link between state and
local governments. Presently, this link is incomplete because
there is no requirement in the Act for Local government
comprehensive plans to be consis ten t wi th the s ta te s goals and
policies. The Act lays the groundwork, however, for the region
to become the coordinating body between state and local units of
government. It emphasizes a strong local role in developing the
regional plan and requires the regional planning council to "seek
the full cooperation and assistance of local governments" in the
planning process. Further, "f t]he draft regional plan shall be
circula ted to all local governments in the region. Local
governments shall be afforded a reasonable opportuni ty to comment
on the regional plan."

D. The Scope of Regional Agency Plans

One of the significant issues that emerged from the 198'
legislative debate concerned the proper scope of the regional
plan. The question was whether the regional policy plan should
go beyond the policies reflected in the s ta te plan or s ta tu tes,
or whe ther the s ta te plan and s ta tu tes should cons ti tu te an
absolu te ou ter limi t for the policies and programs tha t a region
might adopt. The ELNS Commi ttee s truck a balance on this f ssue
and recommended:

Regional plans shall minimize overlap or
duplication between the regional plan and
state regula tory and permitting programs.
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Any proposed regional s tandard tha t is
subs tantially di f ferent f rom a s ta te agency
regulatory or permitting standard covering the
same subjec t shall be accompanied by an
explanation and justification setting out the
impor tance of the s tandard to the region, the
impact. on the af fec ted s ta te regula tory
program, and the benefits and cos ts of the
s tandard.

The ELMS Committee also recommended tha t "subs tantially
different" regional standards be specifically reviewed and
approved by the Administration Commission before taking effect.

By the time the Sena te Na tural Resources Commi t tee
considered Senate Bill 550 some concern had arisen about the
scope of regional au thori ty. The ELIS Commi ttee s recommendation
was dropped f rom the bill and the f ollowing language was
substi tu ted and included in the bill passed by the legislature:

Regional plans shall specify regional issues
that may be used in reviewing a development of
regional impac t. Such issues shall be
consistent wi th any state statutes, rules, or
policies tha t speci f ically rela te to or govern
a regional issue or criteria adopted for DRI
reviews. %11 regional issues and criteria
shall be included in the comprehensive
regional policy plan adopted by rule pursuant
to s. 160.072.2/

Debate on the role of regional planning councils is a major
unresolved issue that could seriously hamper the development of a
sta tewide planning framework. The debate erupted early in 1984
in hearings before a subcommittee of the House Select Committee
on Growth Nanagement, chaired by Representative Sam Bell. Af ter
this early flurry, opposing interests seemed to reach an uneasy

2. �1! Fla. S ta t. 160.07�!  Supp. 1984! . This s ta tu tory
language may have interesting consequences for development of
regional impac t reviews. I t could signif icantly limi t the scope
of DRI reviews through the requirements that regional plans
specify regional issues tha t may be used in such reviews and that
"all regional issues and criteria" shall be included in the plan.
Note also tha t the term "cri teria" inser ted in the Ac t is the
same term used in the Warren S. Henderson Wetlands- Protection
Ac t, ch. 84-79, 1984 Fla. Laws 202, to describe the s tandards to
be used by the Department of Environmental Regula tion  DER! in
reviewing permit applications, This correl, ation raises the
question of whether regional criteria for DRI reviews regarding
wetlands must henceforth be consistent with DER criteria.
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truce. Only late in the 1984 session did regional planning
councils reemerge to secure a strong position for themselves in
the planning process.

IV. The Roles of The Executive Office of the Governor and
of The Cabinet

The Act establishes a strong central role for the Governorbut provides a check against the Governor s authority throughreview by the Cabinet at various points in the process. TheGovernor has a vi tal role--to prevent the plan from becomingsimply a collection of numerous agency desires. As the state shighest elec ted of ficial, i t is appropria te tha t this task fallto the Governor. The Governor s role begins with preparing thedraf t plan. During tha t process, the Governor is au thorized to"[pjrepare or direct appropriate s tate or regional agencies to
prepare such s tudies, repor ts, da ta collec tions, or analyses as
are necessary or useful in the preparation or revision of thestate comprehensive plan, sta te agency functional plans, orregional comprehensive plans." The Governor s Office is givenwide latitude in draf ting the plan." The Act directs the
Governor s office to prepare "s ta tewide goals and policies"dealing with "growth and development in Florida," wi th initialemphasis on "the management of land use, water resources, and
transportaton system development."

Before the plan is submitted to the legislature, theAdministration Commission will review the proposed state plan.The Act provides that the plan wilL be transmi tted to theAdministra tion Commission "on or before December 1, 1984," and attha t time "copies shall also be provided to each sta te agency, toeach regional planning agency, to any other uni t of governmenttha t reques ts a copy, and to any member of the public who
requests a copy." As an intermediate step, the Commission servestwo important functions. First, it provides a public forum.Submission to the Administration Commission is the first da te f otformal publica tion of the proposed plan document. Af ter
rec iving public comment, the Commission submits the plan to thelegisla ture "together with any amendments approved by theCommission, and any dissenting reports." The Act thus provides
an opportunity for formal public comment, for an expression ofdifferences at the executive level, and for those comments to
accompany the draf t plan to the legislature. The Commission ssecond important function is to identify the parts of the draf tplan that go beyond existing law and therefore could not surviveif the legislature fails to adopt the plan.

Review by the Adminis tra tion Commission is an impor tantthreshold step in the innovative adoption process. It sets thestage both for legislative considera tion and for adoption by ruleif the legislature fails to act. However, it would be unfortunateif the Cabinet attempted to resoLve all conflicts and concerns ofvarious interests in this phase. This fine-tuning should takeplace in the legislative process. In recognition of this fact,the Act provides for both the draf t plan "and any dissenting
reports" to be forwarded to the legisla ture.
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The Governor s plan impl menta tion responsibilities are also
significant. The Ac t states that the Governor "as chief planning
officer of the state, shall oversee the implementation process."
For that task, the Governor is empowered to prepare and adopt by
rule "criteria, forma ts, and standards for the preparation and
the content of state agency functional plans and comprehensive
regional policy plans." 1'he Governor designates and prepares
specific data, forecasts, and projections, and, perhaps most
significantly, "assumptions" to be used "by each state and
regional agency in the preparation of plans." Finally, the
Governor has general authority to "[d]iree t sta te and regional
agencies to prepare and implement, consistent with their
au thori ty and responsibili ties under law, such plans as are
necessary to further the purposes and intent of the state
comprehensive plan."

The Kxecutive Office of the Gov rnor has a strong central
role in coordinating the functional plans of agencies and
regional policy plans. The Act provides that state agency
functional plans shall be submi tted to the Kxecu tive Of fice of
the Governor "within 1 year of the adoption of the s ta te
comprehensive plan." The Governor s office is allowed [sixty]
days to review a proposed agency functional plan for consistency
wi th the state plan and then is to re turn the plan to the agency
"together with any [proposed revisions.]" The state agency must.
incorpora te the Governor s recommended changes or peti tion the
[Administration] Commission to resolve any disputes. Here the
[Administration] Commission is a check on the power of the
Governor s office.

The Governor [also] has ... review authority for
comprehensive regional policy plans. [Regional policy plans must
be submitted to th "overnor within 18 months of the adoption of
the s ta te comprehensive plan for review and recommended
revisions. Regional planning councils will adopt the
comprehensi.ve regional policy plans by rules which will be
subject to legislative review. The legisla ture my reject,
modify, or take no action on rules. Ef the legislature takes no
action, the rules become effective; otherwise, the regional
councils mus t conform the rules to the legisla tive changes. ]

V., "acedia tion of Conf lie ts

An innova tive ELMS Commi t tee con tribu tion to the S ta te and

Regional Planning Act is the recognition and requirement of
informal dispu te resolution when agency plans conflict. The EL>lS
Committee concluded tha t intergovernmental and interagency
coordination are vi tal to an effective statewide system.
Successful planning only occurs when all levels of government
regularly communicate and coordinate their comprehensive and
functional plans. To effect this aim and to encourage a
cooperative conflict resolution approach, the committee
recommmended mediation rather than an adversary proceeding, such
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as a judicial or administrative hearing. If conflicts cannot be
settled by media tion, the ELMS Commi t tee recommended tha t a formal
appeal should be available to allow the Florida Land and Water
Adjudicatory Commission to resolve the controversy.

The ELMS Committee s mediation recommendations are

incorpora ted in several of the Ac t s provisions. Once the s ta te
comprehensive plan is adopted, each state agency must adopt a
f unc tiona 1 plan tha t Is cons i. s ten t wi th the adop ted s ta te
comprehensive plan. Consistency is initially determined by the
Executive Office of the Governor. The Governor is also required
to mediate all consistency disputes between agencies. If
mediation is unsuccessful, the Adjudica tory Commission will take
final action. The language in the statute that mandates the
Governor to mediate all disputes provides an opportunity for
informal dispute resolution in all cases prior to formal
adjudica tion by the Adjudica tory Commission.

A similar process to resolve consistency disputes is
provided when conflicts arise between the Governor s office and
regional planning councils, whose comprehensive regional policy
plans also mus t be consistent wi th the adopted state
comprehensive plan.

Although the Act places the responsibility for mediation on
the Governor, the spirit of the legislation would seem to enable
the Governor to designate an experienced and recognized media tor
to carry out the Governor s duty. This may be desirable for
several reasons. Mediation is a voluntary process in which those
involved in a dispute jointly explore and hopefully reconcile
their differences with the assistance of a qualified and
impar tial third par ty. To main tain necessary credibili ty, a
mediator must be impartial, and just as important, must not be
perceived as entertaining any possibili ty of bias. Sine the
Governor s own office must initially determine if a state agency
functional plan or regional comprehensive plan is inconsistent
wi th the state plan, i t is possible the Governor might be
perceived as biased in favor of his office s findings. To avoid
this perception, and thereby maximize the potential for effective
resolution through mediation, the Governor could appoint
recognized and experienced mediators as his designees in this
process.

Another option is to request the Division of Administrative
Hearings to assign a hearing officer to mediate, provided the
hearing officer is adequately trained in mediation techniques.
If this approach is followed, and mediation is unsuccessful, a
different hearing officer would have to be assigned to hear an
appeal if the Land and Water Adjudicatory Commission were to
assign the appeal to the Division of Administra ttve Hearings.

The ELMS .Committee also recommended that regional planning
agencies establish a mediation process to resolve conflicts among
local government comprehensive plans. However, the resolution of
any issue through the mediation process should not alter any
person s right to a judicial determination of any issue if
otherwise authorized by law. These recommendations were
incorporated in the Act.
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The EI.HS Commi ttee s several media tion recommenda tions were

accepted by the legisla ture as promising al terna tives to time-
consuming, costly, and perhaps improvident formal litiga tion
between government agencies. If implemented by agencies wi th the
proper orienta tion towards problem resolution, mediation will
fulfill this promise.

VI. The Consistency Nanda te

The key word used throughout the Act to describe the
relationship between the state plan and lower tiers of
implementing plans is "consistency." S tate agency functional
plans and comprehensive regional policy plans are required to be
consis tent wi th the s ta te plan and are subjec t to manda tory
change if they are found to be inconsistent. In the EI.HS
Commi ttee s discussion of the planning bill, and in the
Legisla tive debate, the question repea tedly arose: Can we det inc
"consis tency" so that we can be t ter unders tand the nature and
extent of the obligation it imposes? No satisfactory definition
emerged, because in large part the definition depends on the
specific language of the applicable state goal or policy.

Fundamentally, the consistency mandate requires that state
agency and regional plans remain within the limits that the state
plan places on lower tiers of implementing plans or regulations.
Those limits will always be either express or implied within the
di f feren t elements of the s ta te plan. For example, suppose the
s ta te plan includes the following policy: "channeliza tion or
other alteration of natural rivers or streams shall be

prohibited." Obviously, the range of options on this issue for
s ta te agency func tional plans or regional plans would be very
limited, On the other hand, if the state comprehensive plan
s ta tes tha t "the s ta te shall have a managemen t sys tern adequa te to
protect the state s wa ter quality and quantity resources," a grea t
many different state and regional agency policies and programs
could be fashioned that would contribute significantly toward
achieving this goal.

The s ta te plan should include a general def ini tion of
"consistency" and additional specific definitions for particular
program areas where they would prove useful. The general
definition should be along the following lines: "A policy,
objective, program, or regulation that contribu tes signif icantly
to the attainment of a goal or goals stated in the state
comprehensive plan, and which does not substantially detract from
the attainment of any other state goal shall be found to be
consi s ten t wi th the state comprehensive plan."

VIE. Conclusions and Reco.:nmendations

The S ta te and Regional Planning Ac t of 1984 is Law. Now
comes the crucial challenge � implementation. Since Florida has
not xperienced a successful state planning process, t»ere is no
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helpful positive precedent. Nonetheless, lessons can be learned
from the unsuccessful 1978 experience, the Act s legisla tive
adoption history, and similar efforts in other states.

J P ~

NOTES

1. The State Comprehensive Plan, as enacted, did not contain a
definition of consistency; however, the following sections were
included in the plan description:

�! The State Comprehensive Plan is intended to be a
direction-setting document. Its policies may be implemented only
to the extent~ t financial resources are provided pursuant to
legisla tive appropria tion.... The plan does no t crea te
regulatory authority or authorize the adoption of agency rules,
criteria, or standards not authorized by law.

[Note: The plan specifically states that agency functional
plans "are not rules and therefore are not subject to the
provisions of chapter 120."j

�! The goals and policies contained in the State
Comprel ensive Plan shall be reasonably applied where they are
economically and environmentally feasible, not contrary to the
public interest, and consistent with the protection of private g-~
property rights. The plan shall be construed and applied as a
whole, and no specific goal or policy in the plan shall be
construed or applied in isolation from the other goals and
policies in the plan.

3. The COASTAL AND MARINE RESOURCES goal and policies in the
S ts te Comprehensive Plan are set. ou t below:

 9! a! Goal � Florida shall ensure that development and
marine resource use and beach access improvements in the coastal
areas do not endanger public safety or important natural
resources. Florida shall, through acquisition and access
improvements, make available to the sta te s population additional
beaches and marine environment, consistent with sound
environmental planning.

 b! Policies

1. <ccelera te public acquisition of coastal and beachfront
land where necessary to protect coastal and marine resources or to
meet projected public demand.
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2. Ensure the public s right to reasonable access to
beaches.

3. Avoid the expenditure of state funds that subsidize
development in high-hazard coastal areas.

Protect coastal resources, marine resources and dune
systems from the adverse effects of development.

5. Develop and implement a comprehensive system of
coordina ted planning, management, and land acquisition to ensure
the integrity and continued attractive image of coastal areas.

6. Encourage land and water uses which are compatible with
the protection of sensitive coastal resources.

7. Pro tec t and res tore long- term produc tivi ty of marine
fisheries habitat and other aquatic resources.

8. Avoid exploration and development of mineral resources
which threa ten marine, aqua ti.c, and es tuarine resources.

9. Prohibit development and other activities which disturb
coastal dunes, and ensure and promote the restoration of coastal
dune systems that are damaged.

10. Give priority in marine development to water-dependent
uses over other uses.

Local Government Comprehensive Planning

The state comprehensive p1.an s PLAN IMPLEMENTATION goal
provides that "[s]ys terna tie planning capabilities shall be
integra ted into all 1evels of government in Florida with
particular emphasis on improving intergovernmental coordination
and maximizing citizen involvement." The seventh policy
s ta temen t under tha t goal direc ts the s ta te to "[e ] nsure the
development of comprehensive ... local plans tha t implement and
accurately reflect state goals and policies and that address
problems, issues, and condi tions tha t are of par ticular concern
in a region." Although the state comprehensive plan does not
apply directly to local governments, 1985 amendments to the Local
Government Comprehensive Planning Act of 1975  now the Local
Government Comprehensive Planning and Land Development Regulation
Act! require the state land planning agency, the Department of
Communi ty Af fairs [DCA], to review local plans for consistency
wi th the s ta te plan and the regional policy plans. 1f the DCA
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finds tha t the local plan is inconsis tent, the DCA can recommend,
but not require, changes in the plan. If af ter the opportunity
for revision, the local government does not bring the plan into
compliance, the DCA will issue a notice of intent to determine
the plan not in compliance and vill request an administrative
hearing. The hearing officer s recommended order submitted to
the Administration Commission must sustain the local plan "unless
it is shown by a preponderance of the evidence" that the plan is
not in compliance. If the Administration Commission finds the
local plan not in compliance, the commission must specify the
remedial action required by the local government. The commission
can also limit state funding, grants, and revenue sharing to
local governments that are not in compliance.

If the OCA review of a local governmen t plan finds the plan
in compliance, the DCA will issue a notice of such intent, and
the local government will adopt the the plan. Wi thin 21 days af
adoption of the plan, an "affected person" who objects to the
UCA finding and who has participated in local government
proceedings can file a petition with the DCA for an
admini.strative hearing. An affected person includes "the
affected local government, persons owning property or residing or
owning or operating a business within the boundaries of the local
government ..., and adjoining local governments" that would have
substantial fiscal or environmental impac t from the plan.

The hearing officer s standard of review is whether the
"local government s determination of compliance is fairly
debatable." After the hearing officer submits a recommended
order to the DCA, the DCA will issue a final order if i t finds
the plan in compliance, or will submit the recommended order to
the Administration Commission for final action if the plan is
found not in compliance.

In addition to reviewing local plans for consistency with
the s ta te and regional comprehensive plans, the 19'35 legisla tion
requires the DCA to.review the local plans for:

-compliance of plan elements with the legislative
requirements of chapter 163.

-consis tency of elements wi thin the plan.
� coordination and consistency in management of bays,

estuaries, and harbors falling in more than one jurisdiction.
-policies to guide future development,
� programs, procedures, mechanisms, and processes for

implementing and evaluating effectiveness of the local plan.

1'he same review procedures apply as discussed above.

Ye t ano ther consi.s t ncy requirement of chap ter 163 manda tes
that local government actions be consistent with local government
comprehensive plans. The following article exp]sins the
requirement and some of the legal issues that arise.
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Arline, The Consistency Nandate of the Local Government
Comprehensive P'lannin~ Act, Pla. B.j. 661  Oct. 1981! .

The concern that comprehensive planning guide and control
the development of land is a fairly recent phenomenon. The
Florida Legislature firs t addressed planning in 1969 by allowi.ng
it as an unfunded option of local governments. Kn 1973, two
thirds of the state had no land use controls whatsoever and ad
hoc decisionmaking regarding development was rampant. As a
consequence of this conspicuous absence of land use control, the
quality of life in Florida steadily deteriorated.

Realizing that a statewide approach to growth management was
needed, the legisla ture crea ted the Fnvironmental Land Nanagemen t
S tudy  ELKS! Committee to study land development regulation and
resource management, and to recommend new legislatiorr. One
proposal was the Local Government Comprehensive Planning Act
 LGCPA! .

Enacted in 1975, the LGCPA requires every local government
in Florida to adopt and implement a comprehensive plan to guide
and control future development. The subs tance of these plans is
specified in broad terms. Eight elements must be included in all
plans; three additional elements are required for larger units of
local government and for those in the coastal zone; and 11
elements are encouraged as options. Procedures for review and a
deadline for enactment of the plans are established. The
deadlines have now passed and most local governments in Florida
have comprehensive plans in effect. i%any diff icult legal issues
are likely to arise in the impl mentation of these plans, but one
of the most challenging will involve definition of the plans
legal effect.

The LGCPA gives the comprehensive plan a new legal status.
I t sta tes:

Af ter a comprehensive plan or element ot por tion
thereof has been adopted in conformi ty wi th this ac t, and
all development undertaken by, and all actions taken in
regard to development orders by, governmental agencies in
regard to land covered by such plan or element shall be
consistent with such plan or element as adopted. All land
development regulations enac ted or amended shall be
consistent with the adopted comprehensive plan or element or
por ti on thereof .

Consis tency wi th the comprehensive plan, then, is required
for development projects of government, for development orders
issued by government, and for regulations controlling land
development. Zn addi tion, the LGCPA requires consis tency b t~een
the various elements of a comprehensive plan.

Various synonyms have been used to define consistency; "in
accordance wi th," "comps tible wi th," "conformance to" and "does
not conflict." As a term of art, like the word "reasonabIe,"
"consistency" will be a challenge for the courts to define and
apply. This article will briefly address the major issues raised
by the cons is tency manda te. Because a f ew s ts tea, mos t no tabIy
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Oregon, California, and Hawaii., enacted planning laws requiring
consistency a few years before Florida, a small body of case law
has developed. These cases, and a few which have discussed
consistency in Florida, will be analyzed. The scope of judicial
review will also be mentioned.

The comprehensive plan

Understanding the na ture of the comprehensive plan is an
impor tan t prerequisi te to an examina tion of the consis tency
mande te. On one level, the comprehensive plan is an educational
document for local officials and citizens. It contains analyses
of the various social, economic, and environmental factors
affecting the community. Most plans are replete with maps,
tables and charts which, among other things, delineate population
growth, inventory natural resources, and plot housing starts.
More importantly for attorneys, the plan embodies goals and
objectives designed to guide local decisionmakers.

These policies, developed with public participa ti.on, are
supposed to reflect the citizens desires for the future of their
community. Because the comprehensive plan, in effect, defines
the public interes t, i t is much like a cons ti tution, which limi ts
as well as directs the actions of local officials.

Plans vary in their degree of specificity. Some are very
general, using vague and imprecise language which can support
contrary actions and does little to bind local decision makers.
Land use maps may be absent or broadly drawn and colored without
detail. Plans such as these are designed to maintain a high
degree of flexibility and avoid reducing the discretion of
elected officials. In extreme cases they may be "nonplans,"
which circumvent the spirit and intent of the LQCPA.

Other plans, however, are very specific, containing
definite, clearly defined goals and objectives, and requiring the
implementation of programs to solve recognized problems. Such
plans of ten have very detailed maps which can replace the zoning
map as a blueprint for future development in the community.

It must be recognized that where a particular plan lies
along this continuum of specificity establishes i ts degree of
control over the local decision maker. It affects the integrity
of the planning process itself and is inextricably tied to the
determina tion of consistency. A plan tha t is vague and general
is not an effective guide to growth and is not susceptible to
enforcement through the consistency mandate. Review by the
Department of Veterans and Community Affairs and by the courts as
to whether plans are sufficient to meet the requirements of the
Act will be an impor tant determinant of the LGCPA s
ef fee tiveness.

For a comprehensive plan to be effective, it must have the
f orce o f law. Ao ma t ter how well drawn or spec i f ic, i f
comprehensive plan is relegated to collect dust on the shelves it
is utterly useless as a document of land use control. It is the
consistency mandate which gives teeth to the plan. I t forms the
vital link between the plan and ac tual development.
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Def ining consis tency

The LGCPA requires several types of consistency. The first
and most important involves consistency be tween the issuance of
development orders and the comprehensive plan. Conforming the
adminis tra tion of development regulations to the goals and
objec tives, maps and policies of the plan has been the subjec t of
several lawsuits.

The most notable consistency case is Fasano v. Board of
County Commissioners of tlashington County [507 P.2d 23  Or.
Sup.Ct. 1973!]. In Fasano, the comprehensive plan specifically
designated the subject property as single family residential. It
was rezoned by the commission to a higher densi.ty in order to
accommodate the development of a 32-acre mobile home park.
Fasano, who Lived near the proposed mobile home park, complained
tha t the decision to rezone and grant the permi t was inconsis ten t
wi th the plan. The Supreme Court of Oregon agreed, proceeding to
define consistency by examining the interrelationship of planning
and zoning. It said tha t zoning and planning "are intended to be
parts of a single integrated procedure for land use control. The
plan embodies policy determinations and guiding principles; the
zoning ordinances provide a detailed means of giving effect to
those principles."

To judge whether the rezoning action was consistent with the
plan, the cour t said tha t the governmen tal action mus t be "in
accord" with the various planning goals and objectives in the
plan. In addition, the court said proving consistency with the
plan involves showing: �! there is a public need for the kind
of change in ques tion and �! the need wi 11. bes t be served by
changing the classification of the particular piece of property
in question as compared with other available property.

A few cases in Florida address consistency in the
administration of development regulations. In Dade County
Association of Uniixcorporated Areas, Inc. v. Board of County
Commissioners of Ie tropoli tan Dade County [45 Fla. Supp. 193
�975!], the plan made specific reference to the subject
property, recommending low density, single family use. The
landowner petitioned for a rezoning to increase the density in
order to accommoda te development of a low income housing project
for the elderly. The rezoning was granted by the county
commission, citing the need for such low income housing, but
reversed by the circuit court because it was inconsistent the t' he
the plan.

Judge Jack Turner echoed Fasano and declared the
comprehensive development master plan was " the basic ins trumen t
for land use planning and development in Dade "ounty." Mith
regard to the legal significance of the plan, the court said:

The recommenda tions and conclusions contained within the

comprehensive development master plan . . . may not be
indiscriminately ignored in the exercise of the zoning
power. The enactment of the master plan . . . represents an
af f irma tive commi tment by the board of county commissioners
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to the public to implement the communi ty goals and
policies whenever applicable. Therefore, the official
recommenda tions and conclusions of the mas ter plan and the
area restudy carry a presumption of correctness and they
should be followed unless there are compelling reasons to
depart therefrom. [emphasis added]

Because the plan was of such a specific nature as applied to
the subject property, the court took a stric t approach in
requiring consistency. A recent case from the Fif th Distict
Court of Appeal, however, has interpreted the consi,stency mandate
as a minimal restriction.

In Hoffman v. Brevard County Board of County Commissioners
t 390 So. 2d 445  FLa. 5 th D. C. A. 1980! J, the petitioner owned 60
acres near the Sebastian Inlet which was zoned general use and
designated on the plan as recrea tional and open space. The plan
expressly s ta ted tha t the proper ty "should be re tained for public
recreational uses in conjunction with limited transient camping
facili ties." Hoffman asked the county to rezone the proper ty for
a travel trailer park. The commissi,on refused, sta ting tha t such
a commercial venture should be inconsistent with the public
recrea tional designa tion in the plan.

The court upheld the county. It then proceeded to argue, in
dicta, that the travel trailer park would have been consistent
with the public recreational designation. The court reasoned
tha t the plan should be read broadly to pro tec t the rights of the
landowner, and since the plan did not expressly distinguish
between commercial and noncommercial recrea tional uses, in its
opinion, a commercial travel trailer park was consi.s tent wi. th the
plan.

The Fif th District Court of Appeal applied a very broad
definition of consistency in this case, saying the comprehensive
plan was only a "set of guidelines" that does not "rigidly bind"
the commission in the administrati.on of the zoning ordinance.
This comes very close to denying the efficacy of the plan
al toge ther.

A very recent circuit court case from Palm Beach County used
the consistency mandate to hold invalid a rezoning by the county
commission. The petitioners i,n Holiday City Civil Association
and Boca Grande Property Owners Association v. Palm Beach County
Commissioners owned home adjacent to proper ty which had been
rezoned from agricultural to general commercial use to
accommodate the development of a large-scale shopping center.
The plan designated the land as agricultural. The circuit court
f ound tha t the proposed development would be disrup tive to the
character of the surrounding neighborhood and was inconsistent
with the land use plan for Palm Reach County.

It might appear from these cases that a simple solution to
the problem faced by local government officials of acting
consist ntly with the plan when administering a zoning ordinance
would be merely to amend the plan to make i t consis tent wi th the
proposed rezoning. This raises an issue, which has been
discussed in a few cases from o ther s ta tes, of wh= ther the
amendments are consistent with the plan.
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In Dalton v. City and County of Honolulu [462 P.2d 199  Haw.
Sup.Ct. 1969! J, the Supreme Court of Hawaii. held that Honolulu
could not use the amendment procedure to circumvent the
consistency mandate. At issue was a proposed development of
mul ti-family housing in an area designated agr icultural by the
plan. To avoid acting inconsis tently when accommoda ting this
development, the city amended the plan to increase the density
allowed on the property and rezoned it accordingly.

AL though the cour t recognized the s ta tu tory au thori ty to
amend the plan, it held the amendment invalid in this case based
on an analysis of the s ta tu tory purpose of the land use plan. The
plan is intended to be "long-range and comprehensive," the court
reasoned, because:

To allow the city to amend the General Plan and then adopt a
zoning ordinance contrary to the unamended plan is to allow
the city to accomplish by two ordinances exactly what the
charter sought to prohibit.

Dalton is the first case to recognize and close a ma!or
loophole in the consistency requirement. If the local government
can avoid ac ting inconsi s ten tly by simply amending the plan to
accommoda te a specific development proposal, then the
comprehensive planning process is a worthless endeavor and
consistency an impotent requirement. In tha t case, zoning would
precede planning rather then vice versa as the LGCPA intends.

A case from Oregon which deals with this issue is South of
Sunnyside Neighborhood League v. Board of County Commissioners of
Clackamas Count ~569 P.2d 1063  Or. Su .Ct. 1977!J in which thep
plan was amended to raise the densi ty on the subgec t proper ty to
allow the development of a hotel and shopping center compl x.
The Supreme Court of Oregon invalidated the amendment, arguing
tha t because the legisla ture in tended the plan to be "coordina ted
and interrelated," the amendment must be consistent with the
unamended por tions of the plan.

The comprehensive plan should never stand as a rigid barrier
to change. As a live document, it ought to be periodically
reviewed and amended, However, in applying the consistency
manda to to the amendment process, Dalton and Sunnyside argue tha t
an amendment should be coordinated with the rest of the plan to
maintain its comprehensive, long-range nature. The LGCPA
establishes procedures for the plan s amendment involving public
hearings which tend to provide some degree of prot c tion from
hoc amendment. Unfortunately, the LGCPA is not otherwise
helpful, s ta ting merely tha t, "if any amendment to the land use
element would be inconsistent with any other element of the olan
previously adopted, the governing body shall also amend such
other element...." This clause does not go as far as the cases
to protect the long-range comprehensive nature of the plan. I t
is arguable, however, tha t the intent of the LGCPA, to stabliah
the plan as a guide to future development, can only be fulfilled
by protecting the plan s integrity from unwarranted amendment.

As the sec tion quo ted above indica tes, internal consis tency
among the various elements of the plan is of impor tance. The
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LGCPA also s ta tes: "Coordina tion of the several elemen ts of the
local comprehensive plan shall be a major objective of the
planning process. The several elements of the comprehensive plan
shall be consistent...." This third type of consistency has
been at best only indirectly addressed hy the courts.

In Green v. Ha~ward [552 P.28 815  Or.awp,dt. 1976!] the
local government had rezoned two parcels of land adjacent to an
exis ting veneer plan t to allow the plant to cons true t faci 1 i ties
for the recovery of waste wood products. Opponents of the
rezoning argued i t was not in conformance with a land use map in
the plan, which designa ted the parcels f or agricul tural use.

In this case the map defined its own degree of specifici ty,
stating, "In interpreting proposals shown on this plan diagram,
it is necessary to refer to the findings, goals, objectives,
recommendations, and descriptive analyses contained in the
text...." The map was explicitly intended only to be
illustrative and did not require the location of specific land
uses. Therefore, the court reasoned it could not rely entirely
on the map, and that to decide whether the rezoning was
consistent required an examination of the rest of the plan.

The plan contained other policies such as preserving
agricultural land, discouraging urban sprawl, and making the most
efficient use of public services by encouraging the development
of vacant land where services were available. Other objectives
called for preserving the integrity of neighborhoods, protecting
open space, and encouraging efficient transportation syst ms. In
determining how consistency can be reached in a case of
conflicting policies, the court said: "We are reluctant to hold
tha t one or a few of those general s Mndards may be severed from
the plan as a whole and used in isola tion as jus tifica tion for a
rezoning decision." Since some of the policies contained in the
plan supported the rezoning, and since the map was clearly of
limi ted effect, the court held the rezoning to be consistent.

Al though the court recognized the apparent inconsistencies
among some of the policies of the plan, it did not say the plan
was invalid. This is an important precedent., for the issue of
internal consistency is bound to arise in Florida. I t may be
argued that a perfectly consistent plan is orobably unattainable
unless it is very specific. A general plan containing vague
goals encouraging environmental protection as well as economic
growthp for example, is capable of supporting contrary results.
To purge one of these goals in keeping with a strict
interpretation of internal consistency would deny reality and
stifle the planning process.

The fourth and final type of consistency involves the plan s
implementation. The L CPA requires all land development
regula tions enac ted or amended to be consis tent wi th the plan.
Hence, zoning, subdivision regula tions, building and other codes
mus t be consis tent wi th the goals and objec tives of the plan.

The Oregon Supreme Court was confronted with an inconsistent
zoning ordinance in Baker v. City of 1'tilwaukee [S33 P.2d 772  Or.
Sup.Ct.!]. The city had adopted a zoning ordinance which
established a density of 39 uni ts per acre on the land in
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question. The following year they adopted a comprehensive plan
lowering thi s dens i ty to 17 uni ts per acre. Several years la te r
the city received an application to develop an apartment complex
at 26 uni ts per acre, within the limi ts of the zoning ordinance,
yet higher than the requirements of the plan. The petitioner
asked the city to conform the ordinance to the plan and to deny
the application. Baker argued that the city had a duty to make
the conflicting zoning ordinance consistent wi th the plan. The
Supreme Court of Oregon agreed.

The court said that since the comprehensive plan was the
controlling land use planning instrument for the City of
Milwaukee, it must be given preference over conflicting zoning
ordinances. Further, the court argued that because "zoning
ordinances are subservient to the plan, the city has a
responsibility to effectuate that plan and conform prior
conflicting zoning ordinances to It." The court concluded, saying

the zoning decisions of a city must be In accord with the
plan and a zoning ordinance with allows a more intensive use than
that prescribed in the plan must fail."

The problem of inconsistent zoning was not altogether solved
by the court in Baker, for there remained the issue of zoning
ordinances less intensive than the plan ~ This issue appeared two
years later in Marracci v. City of Scappoose [552 P.2d 552  Or.
App. 1976!] . 1'he city had denied Marracci a permit to construct
an apartment complex because It exceeded the density au thorized
by the zoning ordinance. The plan, however, authorized a higher
density and would have easily accommoda ted the development.
Marracci sued to force the city to conform the zoning ordinance
to the plan and grant a development permit.

The court interpreted Baker as holding that only "more
intensive" zoning ordinances can be inconsis tent. The court
reasoned, "... a comprehensive plan only establishes a maximum
limit on the possible intensity of land use...." Thus, the court
concluded tha t there was no conf lie t be tween the plan and the
zoning ordinance and upheld denial of the development permit.

This same issue was addressed by a Flori.da court in Dade City
v. Inversiones Rafamar, S.4. [360 So.2d 1130  Fla. 3rd D.C.A.
1978!], where the plan called for zoning the developer s land at
five dwelling uni ts per acre, bu t the exis ting zoning se ts the
densi ty a t one dwelling uni t per acre. The developer pe ti tioned
the ci ty to rezone the proper ty to two and one-half dwelling uni t
per acre, arguing i t was compelled by the plan. The Third
District Court of Appeal disagreed, saying:

i t must be recognized that the plan, by calling for a
use from one to five homes per acre, leaves discretion to
the County Commission as to whether development in the area
substantiates one uni t per acre or a grea ter densi ty....

The zoning ordinance, which set a lower density than that
shown in the plan, was upheld as consistent.
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Judicial review

Whether the consistency mandate can be used successfully to
encourage planned growth depends, in part, on the willingness of
Florida courts to review local land use decisions. The courts of

Florida have traditionally avoided these local dispu tes, however,
by applying a very limited degree of review. The Oregon and
California courts, on the other hand, expanded the scope of
judicial review to address the consistency issue. This is an
important precedent as Florida courts begin to hear cases
involving the consistency mandate and deserves at less t brief
a t ten tion.

The Fasano court found it needed a factual record to

determine consistency adequately. Consequently, it was necessary
to alter the standard of review applied in the past to local
zoning ma t ters. The cour t reasoned tha t because the rezoning a t
issue focused on specific piece of property and was not of
general applica tion, i t was quasi-j udicial, no t a legi sla tive
action. This enabled the court to apply principles of
administrative law and proceed past a determination of whether
the action was merely arbitrary and capricious to examine the
substance of the local government s action. Refusing to apply
the traditional presumption of validity, the court shif ted the
initial burden to the board, as proponent of the rezoning, to
prove its action was consistent. Moreover, it applied the
compe tent subs tantial evidence rule, ra ther than the fairly
deba table rule, to a review of the evidence. Because the board
had failed to make findings of fac t showing consis tency wi th the
plan, the cour t invalida ted the rezoning.

The California courts take a somewhat similar approach in
distinguishing legislative from quasi-judicial actions when
reviewing local decisions for consistency with the plan.
Findings of fact are necessary for quasi-judicial actions and the
competent substantial evidence rule applies on review.
Variances, subdivision plat approval and the granting of rezoning
requests have been held to be quasi-judicial. Comprehensive plan
and zoning amendments, however, are legisla tive, notwithstanding
their specific application.

The law in Florida regarding the scope of judicial review of
local land use matters is plagued with inconsistency and
hopelessly confused. Principles of the separation of powers,
administrative law, rules of evidence and appellate procedure
cloud the development of a precise definition of the limits of
judicial involvement. Although a thorough analysis of this law
is beyond the scope of this article, a few general concep ts
regarding the scope of review of. local land use matters do emerge
from the case law.

Initially, a presumption of validity is applied by the
courts to the actions of the local governmen t. The a t tacker of a
local land use decision has a burden of proving the action is not
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even fairly debatable. This is a very heavy burden which the
legislative/quasi � judicial dis tinction made in Fasano is not
likely to ease.

The courts in Florida have tradi tionally applied the
pr e sump ti on of vali d i ty and the f a i rly deba ta ble rule to bo th
legislative and quasi-judicial actions. Two courts have applied
the competent substantial evidence rule when reviewing variances
and special exceptions. One court has applied both concepts at
the same time and another has said that, whichever applies, they
both mean the same thing.

With this confusion in the case law, it is unfortunate that
the LGCPA merely directs the courts to consider "the
reasonableness of the comprenhesive plan ... or the
appropria teness and completeness of the comprehensive plan ... in
relation to the governmental action...."

The potential use of the consistency mandate to adequately
police the implementation of the local comprehensive plan is
severely reduced by the Florida courts traditional abstention
from local land use matters. This tradition may change as
radically as the tradition of land use control was changed by the
adoption of the LGCPA. Never before have local governments in
Florida been required to plan for their future development.
Never before has the discretion of local decision-makers been
limi ted by requiring consistency wi th the comprehensive plan.

Conclusion

Ralph Waldo Emerson said, "Consistency is the hobgoblin of
little minds...." The Florida Legisla ture has declared it law.
As such, the consist ncy mandate is intended to form the link
between the comprehensive plan and the regulation of development.
The term ensures tha t planning precede regula tion, by con troll ing
the plan s implementation as well as amendment.

The Iaw regarding the consist. ncy mandate Y s just beginning
to develop. Currently unrecognized by lawmakers and jurists
alike, this clause is perhaps the most important development in
the area of land use control since the advent of Euclidean
zoning. Whether it succeeds in improving the quality of planning
and, therefore, the quality of life in Florida remains to be
seen. A t any ra te, the consistency manda te will mos t surely
generate an enormous amount of litigation in the years to come
and may well change forever the degree of judicial involvement in
local growth management issues.
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NOTES

1. Section 163.3187 Fla. Stat. provides that the local
comprehensive plans may be amended only twice per calendar year
except in the case of an emergency.

2. The 1985 Local Government Comprehensive Planning and Land
Development Regulation Act [LGCP&LDRA] provides that local land
development orders and regulations be consistent with the local
government plans. In order to impIement the plans, the act
requires that local governments adopt, at a minimum, land
development regulations:

-for subdivisions.

� to implement the land use element of the plan, ensure
compatible adjacent uses, and provide for open space.

-to protect potable water supplies.

-to regulate areas subject to flooding, and provide for
drainage and s tormwa ter management.

-to protect environmentally sensitive areas.

� to regula te signage.

-to provide for public services and facilities.

� to regulate traffic flow.

Although the local regulations are not generally reviewable, the
DCA may require a local government to submit regulations, if "it
has reasonable grounds to believe tha t a local government has
totally failed to adopt any one or more of the ... regulations
required by [ the act]." If DCA finds tha t the local government
has not adopted the necessary regula tions, "I t may ins ti tu te an
action in circuit court to require adopti.on of these
regulations." The court cannot review compliance of r gula tions
with the act or consistency wi th the local plan.

3. The LGCP&LDRA also defines consistency for determining
whether developments or local government actions are consistent
with the local comprehensive plan.

Florida Statutes 163.319~~

�! a! A development order or land development
regulation shall be consistent with the comprehensive plan if the
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land uses, densities or intensi ties, and other aspects of
development permitted by such order or regulation are compatible
wi th and further the objectives, policies, land uses, and
densi ties or intensi ties in the comprehensive plan and if i t
meets all other criteria enumerated by the local government.

 b! A development approved or undertaken by a local
government shall be consistent with the comprehensive plan if the
land uses, densities or intensities, capacity or size, timing,
and other aspects of the dev lopment are compa tible wi th and
further the objecti,ves, policies, land uses, and densities ar
intensi ties in the comprehensive plan and if i t mee ts all o ther
criteria enumerated by the local government.

4. A 1984 Florida Supreme Court case, Citizen s Growth
i'management Coalition of West Palm Beach v. Ci ty of West Palm
Beach, 450 So.2d 204  Fla. 1984!, involved the chall nge of a
citizen s group to a rezoning decision which was alleged to be
inconsistent with the local government plan. The court found
tha t the ci tizen s group lacked s tanding to ques tion the validi ty
of the ordinances.' The following excerpt illustrates the court s
reasoning.

The question of standing to challenge zoning decisions was
comprehensively explained in Renard v. Dade County. In tha t case
a district court of appeal certified as a question of great
public interes t:

The s tanding necessary for a plaintiff
to �! enforce a valid zoning ordinance; �!
attack a validly enacted zoning ordinance as
not being fairly deba table and therefore an
arbitrary and unreasonable exercise of
legislative power; and �! attack a void
ordinance, i.e., one enacted without proper
notice required under the enabling sta tute or
authority creating the zoning power.

261 So.2d at 834. This Court held that under the first category
a plaintiff had to prove special damages different in kind from
that suffered by the community as a whole, that under the second
ca tegory s plaintiff needed to have a lega11y recognizable
interest that was adversely affected, and that under the third
category an affected resident, citizen, or property owner had
s tanding.

I t therefore became impor tant to de termine
into which category a particular case fell,
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for di f f eren t rules of standing applied
depending on whether the action sought to
enforce a valid zoning ordinance, whether it
attempted to attack a validly enacted zoning
ordinance as being an unreasonable exercise of
legislative power, or whether it involved an
attack upon a zoning ordinance which was void
because not properly enacted.

Skaggs-Alber tson s v. ABC Liquors, Inc., 363 So.2d 1082, 1087
 Fla. 1978!.

Appellant argues that none of these three ca tegories are
applicable to actions seeking to enforce compliance with the
Local Government Comprehensive Planning Act. Appellant claims
tha t al though the legisla ture did not ense t a separa te s ta tu tory
section on standing, it intended to grant standing to the fullest
extent possible by using the phrase "justiciably raised" in
section 163.3194�! a!, which provides in part:

--A court, in reviewing local govexnmental
action or development regulations under this
act, may consider, among other things, the
reasonableness of the comprehensive plan or
element or elements thereof relating to the
issue Justiciably raised or the
appropriateness and completeness of the
comprehensive plan or element or elements
thereof in relation to the governmental action
or development regulation under consideration.

We do no t f ind tha t the legisla ture, by adop ting this
sec tion, intended to bxoaden the requirements for s tanding.
Because the legislature did not specifically address the question
of who has s tanding to enforce compliance with the Ac t, we f ind
that it must not have intended to alter the standing requirements
established in Renard v. Dade County.

In the alternative, appellant argues the Act cxeates for
citizens and residents legally recognizable interests which are
adversely affected if a rezoning ordinance fails to comply with
the Act s requirements. We disagree with this contention. The
legislature specifically delineated the intent and purpose of
this act in section 163.3161, which provides:

163.3161 Short title; int nt and
purpose.�

�! This act shall be known and may be
cited as the "Local Government Comprehensive
Planning Act of 1975."
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�! In conformity with, and in
furtherance of, the purpose of the Florida
Environmental Land and Wa ter Nanagemen t Ac t of
1972, chap ter 380, i t 1 s the purpose of this
act to utilize and strengthen the existing
role, processes, and powers of local
governments in the establishment and
implementation of comprehensive planning
programs to guide and control future
development.

�! It is the intent of this act that
i ts adoption is necessary so that local
governments can preserve and enhance present
advantages; encourage the most appropria te use
of land, water, and resources, consistent with
the public interest; overcome present
handicaps; and deal effectively with future
problems that may result from the use and
development of land within their
jurisdictions. 1'hrough the process of
comprehensive planning, it is inteded that
units of local government can preserve,
promote, protect, and improve the public
heal th, safe ty, comf or t, good order,
appearance, convenience, law enforcement and
fire prevention, and general welfare; prevent
the overcrowding of land and avoid undue
concentra tion of popula tion; faci1 i ta te the
adequate and efficient provision of
transportation, water, sewerage, schools,
parks, recreational facilities, housing, and
other requirements and services; and conserve,
develop, utilize, and protect natural
resources within their jurisdictions.

�! It is the intent of this act to
encourage and assure cooperation between and
among municipalities and counties and to
encourage and assure coordination of planning
and development activities of units of
local government with the planning
ac tivi ties of regional agencies and s ta te
government in accord with applicable
provisi,ons of law.

�! It is the intent of this act that
adopted comprehensive plans shall have the
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legal status set out in this act and tha t no
public or private development shall be
permitted except in conformity with
comprehensive plans, or elements or por tions
thereof, prepared and adopted in conformity
wi th thi s ac t.

�! It is the intent of this act that the
acti.vities of units of local government in th
preparation and adoption of comprehensive
plans, or elements or portions ther for, shall
be conducted in conformity with the provisions
of this ac t.

�! The provisions of this act in their
interpreta tion and application are declared to
be the minimum requirements necessary to
accomplish the s ta ted in ten t, purposes, and
objectives of this act; to protect human,
environmental, social and economic resources;
and to maintain, through orderly growth and
development, the character and stability of
present and future land use and development in
this s ta te.

Thus the legislature has not indicated in this section that
it intended to create additional legal rights in citizens who are
only affected in common with the community as a whole. The
expressed intent contained in subsection �! that development
shall not be permitted unless it is in conformi ty with the
comprehensive plan imposes a legal duty upon the governing body
but does not crea te a right of judicial redress in the citizens
and residents of the community. The legal duty imposed on local
governmental bodies is akin to their general obliga tion to pass
ordinances tha t. are reasonable. See 1 Ra thkopf, The Law of
Zoning and Planning sec. 3.05 �th ed. 1979!. 'de therefore hold
that only those persons who already have a 1 gallv recognizable
right which is adversely affected have standing to challenge a
land use decision on the ground that it fails to conform with the
comprehensive plan. Since the trial court found that the

oalition had failed to prove that it or any of its members had a
legally recognizable interest which would be affected by the
ci ty s ordinances, we affirm i ts holding that appellant lacked
s tanding to ques tion the validi ty of the ordinances.

I t is so ordered.
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5. Largely in tesponse to Citizen s Growth Management
Coali tion, the legisla ture crea ted an adminis tra tive review
process for development regula tions to assure consi s tency with
the loca 1 comprehensive plan. Wi thin twelve mon ths of the
adoption of a regulation, substantially affected persons may
challenge i t as inconsis tent wi th the local plan.  A regula tion
that is not challenged within twelve months is deemed
consistent.! "Substantially affected" is defined in the same
terms as in Chapter 120, the Administrative procedures Act. As
condition precedent to the proceeding, the affected person must
file a petition with the local government outlining the facts and
the basis for considering the regulation inconsistent. Within
thirty days of the local government s response, the person may
peti tion the DCA for an informal hearing.

The DCA will issue a written opinion on whether the
regulation is consistent with the local plan. If the DCA finds
the regulation consistent, the person who filed the original
petition may request an administrative hearing. The act provides
that the "adoption of a land development regulation is
legislative in nature and shall not be found to be inconsistent
wi th the local plan if i t is fairly deba table tha t i t is
consistent with the plan." The order of the hearing officer will
constitute a final order, appealable pursuant to section 120.68.

If DCA finds the regulation inconsistent, the agency will
request an administrative hearing. The standard of review is the
same, and the hearing officer s order will be a final order.

In either proceeding, if the hearing officer finds the
regulation inconsistent, the order will be submitted to the
Adminis tra tion Commission. The Wdminis tra tion Commisssion shall
hold a hearing to consider sanctions against the local
government, including restriction of funding, grants, and revenue
sharing.

6 ~ Even though coastal jurisdictions were originally required to
include a "coastal element" in their local comprehensive plans,
the LGCPA was not listed as part of Florida s networked coas tal
management plan. The federal government requi res tha t elemen ts
of a s ta te s coa s ta1 management plan have a s ta te enf orcemen t
mechanism, and the s ta te had only had the au thor i ty to review and
comment upon local plans.

The 1985 amendments grea tly expanded the requirements for
the "coastal management" element of local comprehensive plans.
The legislation included new policies, including limiting public
expendi tures that subsidize growth in high-hazard coastal areas,
required extensive studies and inventories as a basis for the
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coas tal managemen t elemen ts, and 1 i s ted componen ts tha t the
elements must contain. Among the components are:

-a component outlining principles of hazard mitigation and
protection of human life, including population evacuation in the
event of impending natural disaster.

-a beach and dune protection component.

-a redevelopment component outlining principles for
eliminating inappropriate and unsafe developments when
oppor tuni ties arise; e. g., post-hurricane redev 1opmen t.

-a shoreline use compon nt identi.fying public beach access
areas and assessing the need for wa ter-dependent and water-
related facilities.

-designation of high hazard coastal areas.

-a deep � water port component.

With the expanded coastal management element and the DCA review
procedures in place, can local comprehensive plans and the LGCP&
LDRA be i.ncluded in Florida s ne tworked coastal plan?

Regional Planning Counci.ls

The role of Regional Planning Councils [RPCsj has been
discussed briefly in the context of developing comprehensive
regional policy plans, but the RPCs have other important duties
including review of Developments of Regional Impact. The nature
and function of RPCs is set out b low:

SOUT'.1 FLORIDA REGIONAL PLANNING COUNCIL

V.

BOARD of COUNTY COMMISSIONERS of PALM BEACH COUNTY

372 So.2d 11<2  Fla. w th DCA 1979!:

The cause of action sued upon had its genesis in an
Interlocal Agreement entered into on July 1, 1974, be tween Dade,
Monroe, Broward and Palm Beach Counties. Said counties joined
together to form the SFRPC pursuant. to Section 163.01, Florida
S ta tutes �969! the purpose of which was:

a. To provide local governments with a means of
exercising the rights, duties and powers of a Regional
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Planning Agency as defined in Chapters 23, L63, and 380 of
the Florida S ta tu tes, including these func tions enumera ted
hereinabove by preambles, and other applicable Florida,
Federal and Local law.

b. To provide a means for conducting the comprehensive
regional planning process.

c. To pgovide regional coordina tion for the members of
the Council.

d, To exchange, interchange, and review the various
programs of the individual members which are of the regional
concern.

e. To promote communica tion among members and the
identification and resolution of common regional � scale
problems.

f. To cooperate with Federal, State, Local and non-
governmental agencies and citizens to insure the orderly and
harmonious coordina tion of S tate, Federal, and Local
planning and development programs in order to assure the
orderly, economic, and balanced growth and development of
the Region, consistent with the protection of the natural
resources and environment of the Region and to protect the
heal th, safe ty, welfare and quali ty of life of the residents
of the Region.

Although the district contemplated to be affected by the
Council s planning activities also included i'Iartin and St. Lucia
counties, these counties never saw fit to join in the Interlocal
Agreemen t.

Among the planning activities which the Council engaged in
were the following: review of developments of regional impact,
nomina tions for Areas of Critical S tate Conc rn, review of
proposed federally funded projects, review of applications for
Army Corp. of Engineer Dredge and Fill Permits and Subdivision
Feasibility S tudies, In addition, the SFRPC published a Coastal
Zone Management Study and numerous other reports.

The operating budget of the SFRPC is derived from membershio
assessments, legislative appropriations, grants and matching
funds from the state and federal governments, and charges for
various services. The annual membership assessment, however, Is
the basic source of operating revenue, as legislative
appropriations vary yearly, grants and matching funds span fiscal
periods and fluctuate, and the various service charges are
I nsubs tan tial.
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I'he Florida Coastal Management Program, Final Environmental
Impac t S ta temen t, pp. 11-264, I I-361   Augus t 1971! .

REGIOVAL PLAANING COUilCILS

'I'he state is divided into eleven regional planning councils.
Each council is headed by a governing body which is made up of
representatives appointed by local governments and the Governor.
Each council has the authority to fix and col]ect membership dues
to support its work. In addition, opera ting funds may be
provided by the Legislature.

Based upon legisla tion passed in 1980, each council must
develop and adopt comprehensive regional policy plans. These
plans must be consistent with Chapters 373 and 403, F.S., and
they shall be used to review developments of regional impact,
local government comprehensive plans and federally assisted
projects. Regional planning councils will be involved in the
implements tion of the coastal management program based upon
Chapters 160 and 380, F.S.

Councils have had a formal role in reviewing developments of
regional impact  DRI s! for a number of years. This role was
augmented and strengthened with the passage of the Regional
Planning Council Act of 1980. Thus, one role of the councils
will be to develop and implement rules for reviewing DRI s. In
addi ti,on to this formal role, the support and assistance of
councils will be needed to address certain issues of special
focus. In some cases, a council may have an informal role while
in other cases, they may utilize coastal management funds to
address a specific coastal issue. For example, the support and
active participa tion of councils will be crucial to the
development of effective hurricane evacuation plans....

All of the RPC s have specific program activities which have
been recognized and incorporated into Florida s Coastal
Management Program. Some of the activities that bear directly on
coastal managemen t include: DRI re view and commen t; local
government planning assistance and review; and regional A-95
Clearinghouse coordination and review.
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Section 9. DEVELOPMENTS OF REGIONAL IMPACT

GRAHAM v. ESTUARY PROPERTIES, INC
399 So.2d 1374  Fla. 1981!

McDONALD, Justice.

This case is before the Court for review of a distic t court

decision reported at. 381 So.2d 1126  Fla. 1st DCA 1979!. We
affirm in part and reverse in part.

Es tuary Proper ties, Inc., owns almos t 6,500 acres of land
in Lee County on the sou thwes t coast of Florida near For t Meyers.
The site includes substantial wetlands along Estero, San Carlos,
Hurricane, and Hell � Peckish Rays and is a sensitive ecological
environment. Eidal wa ters flush daily through abou t. 2,800 acres
of predominantly red mangroves on the edge of the bays. Some 220
days a year these tidal waters move through the red mangroves
into the prodominantly black mangove forest which covers
approximately 1,800 acres that Estuary wants to dredge or fill.
The remai.ning 1,800 acres begin at the salina and range from two
to five feet above mean sea level. Only 526 acres of the total
area have been identified as dry enough be classified as
nonwe tland s.

On June 18, 1975, Estuary applied to the board of county
commissioners of Lee county for approval of a development of
regional impact  DRI! pursuant to section 380.06, Florida
S ta tutes  Supp., 1974! . Es tuary s plan provided for no
construction on the 2,800 acres of red mangroves but contemplated
destroying the 1,800 acres of predominantly black mangroves. In
their place a 7.5 mile "interceptor waterway" would be
constructed, and the f ill f rom the waterway  and from twen ty-
seven lakes to be dr dged! would be used to raise the eleva tion
of the remaining land f or cons true tion. Es tuary con tended the t
the wa terway and the lakes would replace the func ti ons of the
black mangroves in the ecosystem. Estuary s plan called for
the eventual construction of 26,500 dwelling units with an
estimated eventual population of 73,500, eleven commerc1al
centers, four marinas, five boa t basins, three golf courses, and
twenty-eight acres of tennis facilities.

The develoom nt proposal was submitted to the Southwest
Florida Regional Planning Council  SWFRPC!, which prepared a
report pursuant to section 380.06 8!. Based on this report SWFRPC
recommended that the board of county commissioners deny the
applica tion.

After public hearings, the board adopted the SWFRPC findings
and recommenda tions and concluded, inter alia, tha t the proposed
development would cause the degradation of the waters of Estero
and San Carlos Bays. This degradation would adversely affect both
the commercial fishing and shellfishing industries, as well as
the sport fishing industry, resulting in an adverse economic
impact on Lee County and the region. The board denied both the
increase in zoning density and the applicati.on for development
approval. The commissioners listed twelve conditions which would
have to be met before they would approve a development order.
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T. ~ Denial of Estuary s applica tion .for development approval
violates the provisions of chapter 380, Florida
S ta tu tes �973 and Supp. 1974!.

IY.. Denial of Es tuary s applica tion cons ti tu tes a taking
of private property for public use without
compensation in violation of the United States and
and Florida Cons ti tu tions.

The district court found tha

balancing of the interests of the
safety, and welfare of the public
protected priva te proper tv intere
respec t we agree wi th the dis tric
not expressly mandate balancing,
from the stated purpose of the ac

t chapter 380 requires a
state in protecting the health,
agains t the cons ti tu tiona lly

sts of the landowner, ln this

t court. Although the act does
such legisla tive intent is clear
t and the factors enumerated in
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The f irs t condi tion was tha t Es tuary submi t an amended DRI
applica tion for development approval for a maximum densi ty of two
uni ts per acre. Such densi ty would allow Es tuary to cons true t
12,968 residential units as well as commercial facilities. Other
condi tions included elimina ting the des true tion of such large
acreages of mangroves and giving considera tion to a sys tern of
collector swales to deliver the drainage overflo~ over the
marshland borders of the development in a manner tha t would not
~ <lola te applicable s ta te wa ter quali ty standards for the
receiving bodies of water.

Estuary appealed this order to the Florida Land and Water
Adjudicatory Commission pursuant to section 380.07, Florida
S tatu tea �973!. Af ter a five-day hearing de novo requested by
the developer, the hearing officer found that destruction of the
black mangroves would have an adverse impact on the environment
and na tural resources of the region. '3e concluded tha t the

interceptor waterway would no t adequa t ly replace the func tions
of the mangroves and that removing them would greatly increase
the risk of pollution to the surrounding bays, thus adversely
affecting the area s economy. The hearing officer found that
requiring the landowner to refrain from degrading s ta te � owned
wa ters was a reasonable res tric tion on this land required by
chapter 380; consequently, he recommended denial of the appeal.
The Land and Water Adjudicatory Commission adopted his
recommendati.on and entered a final order denying the appeal,

Estuary sought judicial review in the First District Court
of Appeal. That court granted relief and remanded the case to
the adjudicatory commission with instructions to enter an order
granting Estuary permission to develop its property, including
the mangrove acreage, unless Lee County commenced condemnation
proceedings on the mangrove acreage lying below the salina. The
adjudicatory commission and Lee County have sought review by this
Cour t.

The decision of the district court is divided into two

points. Simply stated they are:



section 380.06 8!,1/ which the regional planning agency must
consider in making a DRI recomm nda tion. The act specifically
sta tes tha t private property righ ts are to be preserved. Sec tion
380.021, Pla. S ta t. �973! . Therefore, the only way to logicallv
and feasibly apply the act is by balancing the of ten conflicting
interests according to the considerations listed in section
380.06 8!.

The district court found that the adjudica tory commission
had not balanced the considerations in section 380.06 8! noting
that the commission found favorably on four of the considerations
and unfavorably on only two. According to the district court,
the adjudicatory commission ruled against the development only
because the commission found an adverse environmental impac t
would result and because the proposed development devia ted from
the policies of the planning agency.

There is no evidence, however, tha t the commission did not
balance the factors. Balancing in an adjudicatory process does
not always mean that four favorable considerations outweigh two
unfavorable considerations. The legislature did not place
specific values on each considera tion lis ted in sec tion
380.06 8!. Thus, it would have been permissible for the hearing
of ficer to determine tha t the adverse environmental impac t and
deviation from the policies of the planning council outweighed
the other more favorable fi.ndings.

1. �! Section 380.06 8! states:
Within 50 days af ter receipt of the notice required in
paragraph 7 d!, the regional planning agency, if one has
been designa ted for the area including the local
government, shall prepare and submit to the local government
a report and recommenda tions on the regional impact of the
proposed development. In preparing its report and
recommenda tions the regional planning agency shall consider
wh ther, and the extent to which:
 a! The development will have a favorable or unfavorabl
impact on the environment and natural resources of the
region;
 b! The development will have a favorabl or unfavorable
impact on the economy of the region;
 c! The development will efficiently use or unduly burden
wa ter, sewer, solid ~aste disuosal, or other necessary
public facili ti.es;
 d! .he development will efficiently use or unduly burden
public transportation facilities;
 e! The development will favorably or adversely affect the
ability of people to find adequate housing reasonably
accessible to their places of employmen t; and
 f! The development complies or does not comply with such
other criteria for determining regional impact as the
regional planning agency shall deem appropriate.
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In Askew v. Cross Key Wa terways, 372 So.2d 913  Fla. 1978!,
we s ta ted tha t "t f] lexibili ty by an adminis tra tive agency to
administer a legislatively articulated policy is essential to
mee t the complexities of our modern society." Id. a t 924.
Section 380.06 8! sets out guidelines for implementing the
policies of the act. The guidelines may permit discretion on the
part of the agency when balancing applicable considerations. See
Florida S tate Board of Archi tec ture v. Wasserman, 377 So.2d 6~6
 Fla. 1979! .

The thrust of the dis trict court s holding that denial of
the DRI permit was improper is tha t the planning council and
hearing officer applied an incorrect burden of proof. The court
found tha t "the posi tion of the Planning Council is that a
priva te landowner has no private right to use his proper ty unless
he can prove that such will not impair a public benefit." 381
So.2d at 1136. In determining that this position placed an
uncons ti tu tional burden of proof on the landowner, the cour t
relied on Zabel v. Pinellas County Wa ter and Navigation Control
Authority, 171 So.2d 376  Fla. 1965!.

In Zabel this Cour t held tha t the s ta tu te in ques tion would
be unconstitutional as applied if it required the appellants to
prove the proposed landfill would not materially and adversely
affect any of the eight specified public int rests. Zabel is of
limited value in the instant case because the facts differ

significantly. In Zabel the property in question had been
transferred from the s ta te to the landowners by a conveyance
which carried with it a statutory right to bulkhead and fill the
proper ty purchased. The s ta te s subsequent denial of the f ill
permit amounted to the state s reneging on i ts agreement. This
Court found that the rights to dredge, fill, and bulkhead the
land were the appellants "only present rights a ttributable to
ownership of the submerged land itself." Id. at 381. Denying
those rights would have deprived the owners of the only
beneficial use of their proper ty. To then place the burden of
proof on tne owners to show that the dredging and filling would
have no adverse impact on public interest would have been
unconstitutional. When Estuary bought the proper ty in ques tion
in this case, however, i t did so wi th no reason to believe tha t
the conveyance carried wi th i t a guaran tee f rom the s ta te tha t
dredging and f ill ing the proper ty would be permi t ted.

There is also a significant difference b tween the initial
findings in Zabel and the initial findings of the planning
council in this case, In Zabel the court did not find that anv

material, adverse effect on the public interest had been
demons tra ted. 171 So. 2d a t 379. In the instant case there is no

question but tnat the proposed development would have an adverse
nvironmental impact. The issue in the present case then, is not

whether an adverse impact exists, but wh ther the curative
measures are adequa te. Zabel s tands for the proposition tha t the
burden is on the s ta te to show tha t an adverse impac t will resul t
if a permit is granted. Here the state clearly met that burden.
The burden of proof then shif ted to Estuary to prove that the
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curative measures are adequate. Once there is sufficient
evidence of an adverse impact, it is neither unconstitutional nor
unreasonable to require the developer to prove tha t the proposed
cura tive measures will be adequa te,

In holding that the state has the initial burden of showing
that a proposed DRI will have an adverse impact in light of
section 380.06 8!, we do not i.gnore or alter the es tablished rule
of adminis tra tive law tha t one seeking relief carries the burden
of proof. We simply reaffirm the rule that exercise of the
s ta te s police power must rela te to the health, safe ty, and
welfare of the public and may not be arbitrarily and capriciously
applied. If the s ta te denied a permi t wi thou t showing the
existence of an adverse or unfavorable impact, there would be no
showing that the regulation protected the health, safety, or
welfare of the public; without such a showing the denial would be
arbitrary and capricious.

This brings us to the issue of whether or not Estuary met
i ts burden of proving tha t the in tercep tor wa terway would
adequa tely cure the effect of the planned dredging and filling
and of the destruction of the black mangroves. Because of the
sensitive nature of the land, it was not unreasonable for the
commission to place a great deal of weight on the environmental
impact of the proposed development. There is sufficient
compe ten t substantial evidence in the record to suppor t the
finding of the commission that the interceptor waterway would not.
only fail to prevent an adverse environmental impact but would in
fact pollute the surrounding bays. It may be that there was
sufficient evidence to suppor t the opposite conclusion, as
Estuary suggests, but we will not substitute our judgment for a
decision of the adjudicatory commission made within the ambit of
its responsibilities and with due regard to law and due process.
Section 120 .68�0!, Fla. Stat. �977!. For the reasons stated
above we hold tha t the district court incorrectly reversed the
adjudica tory commission s finding that the proposed DRI would
have an advetse impact on the region.

*

Florida Statutes, Section 380.06 Developments of regional
impac t.

�! DEFINITION.-- The term "development of regional impact,"
as used in this section, means any development which, because of
its character, magnitude, or location, would have a substantial
effect upon the health, safety, or welfare of citizens of more
than one county.

�! STATEWIDE GUIDELINES AND STANDARDS.--
 a! The s ta te land planning agency shall recommend to the

Administration Commission specific s ta tewide guidelines and
standards for adoption pursuant to this subsection. The
Adminis tra tion Commission shall by rule adop t s ta tewide
guidelines and s tandards to be used in de termining whe ther
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particular developments shall undergo development-of-regional-
impac t review. The s ta tewide guidelines and s tandards previously
adopted by the Administration Commission and approved by the
Legislature shall remain in effect unless revised pursuant to
this section, or superseded by other provisions of law.
Revisions to the present statewide guidelines and standards,
af ter adoption by the Administration Commission, shall be
transmitted on or before March I to the President of the Senate
and the Speaker of the House of Representatives for presentation
at the next regular session of the Legislature, Unless approved
by law, the revisions to the present statewide guidelines and
standards shall not become effective.

 b! In adopting its guidelines and standards, the
Administration Commission shall consider and be guided by:

1. The extent to which the development would crea te or
alleviate environmental problems such as air or water pollution
or noise.

2. The amount of pedestrian or vehicular traffic likely to be
genera ted.

3. The number of persons likely to be residents, employees,
or otherwise present.

4. The size of the si te to be occupied.
5. The likelihood that additional or subsidiary development

will be genera ted.
6. The extent to which the development would create an

additional demand for, or additional use of, energy, including
the energy requirements of subsidiary developments.

7. The unique qualities of particular areas of the state.

�2! REGIONAL REPORTS.�
 a! Vi thin 50 days af ter receipt of the notice of public

hearing required in paragraph �1! c!, the regional planning
ag ncy, if one has been designa t d for the area including the
local government, shall ptepare and submit to the local
government a report and recommendations on the regional impact of
the proposed development. In preparing its report and
recommendations, the regional planning agency shall identify
regional issues based upon the following review criteria and make
recommendations to the local government on these regional issues,
specifically considering whether, and the extent to which:

1. The development will have a favorable or unfavorable
impact on the environment and natural and historical resources of
the region.

2 ~ The development will have a favorable or unfsvorable
impact on the economy of the region.

3. The development will efficiently use or unduly burden
water, sewer, solid waste disposal, or other nec ssarv public
facili ties.

4. The development will efficiently use or unduly burden
public transpor ta tion facili ties.

5. The development will favorably or adversely affect the
ability of people to find adequate housing reasonably accessible
to their places of employment.
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6. The development complies with such other criteria for
determining regional impact as the regional planning agency shall
deem appropriate, including, but not limited to, the extent to
which the development would create an addi tional demand for, or
addi tional use of, energy, provided such cri teria and rela ted
policies have been adopted by the regional planning agency
pursuant to s. 120.54. Regional planning agencies may also review
and comment upon I sues which affect only the local governmental
entity with jurisdiction pursuant to this section; however, such
issues shall not be grounds for or be included as issues in a
regional planning agency appeal of a development order under s.
380.07.

�3! CRITERIA IN AREAS OF CRITICAL STATE CONCERN. � If the
development is in an area of critical state concern, the local
government shall approve I t only if it complies with the land
development regulations therefor under s. 380.05 and the
provisions of this section.

�4! CRITERIA OUTSIDE AREAS OF CRITICAL STATE CONCERN. � If
the development is not loca ted in an area of cri tical s ta te
concern, in considering whether the development shall be
approved, denied, or approved subject to conditions,
restrictions, or limitations, the local government shall consider
whether, and the extent to which:

 a! The development unreasonably interferes with the
achievement of the objectives of an adopted s ta te land
development plan applicable to the area;

 b! The development is consistent wi th the local
comprehensive plan and local land development regulations; and

 c! The development is consistent with the report and
recommendations of the regional planning agency submitted
pursuant to subsectionn �2!.

�5! LOCAL GOVERNMENT DEVELOPMENT ORDER.--
 a! The appropriate local government shall render a decision

on the application within 30 days after the hearing unless an
extension is requested by the developer.

 b! When possible, local governments shall issue
development orders concurrently with any other local permi ts or
development approvals that may be applicable to the proposed
development.

 c! The development order shall include findings of fact and
conclusions of law consis tent with subsec tions �3! and �4!.
The development order:

l. Shall specify the monitoring procedures and the local
official responsible for assuring compliance by the developer
with the development order.

2. Shall establish compliance dates for the development order,
including a deadline for commencing physical development and for
compliance with conditions of approval or phasing requirements,
and shall include a termina tion da te that reasonably re flee ts the
time required to complete the development.

3. Shall establish a date until which the local government
agrees that the approved development of regional impact shall not
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be subject to down-zoning, uni t density reduction, or intensity
reduction, unless the local government can demonstrate that
substantial changes in the conditions underlying the approval of
the development order have occurred, or that the developmen t
order was based on substantially inaccura te information provided
by the developer, or tha t the change is clearly es tablished by
local government to be essential to the public health, safely, or
welfare.

4. Shall specify the requirements for the annual report
designated under subsection �8!, including the date of
submission, parties to whom the report is submi tted, and contents
of the repor t, based upon the rules adop ted by the s ta te Land
pLanning agency. Such rules shall specify the scope of any
additional local requirements that may be necessary for the
repor t.

5. Nay specify the types of changes to the development which
shaLL require submission for a substantial deviation
determination under subsection 19.

6. Shall include a legal description of the property.
",r 0 *

NOTES

1. The DRI program was substantially amended in 1985. For a
complete discussion of the DRI process prior to the 1985
amendments, see Frith, Florida s Development of Regional Impact
Process, Practice, and Procedure, 1 F.S.U. J. Land Use 6 Envtl.
L. 71  i9~85

2. Chapter 380 formerly required the Administration Commission
to determine the kinds and sizes of development that would be
presumed to be of regional impac t. These thresholds, however,
created only a presumption that the development was or was not a
DRI. General Developmen t Corp. v. Division of S ta te Planning, 353
So.2d 1199  Fla. 1st DCA 1977!. This situation gave the state
planning agency a great deal of flexibli ty. A fixed threshold
would allow developers to plan projects just below the limit or
divide one large project into two smaller projects, and thus
avoid DRI review for projects with substantial impact.
Developers, on the other hand, found the presumptive thresholds
created uncertainty that affected both project design and
expense.

The 1985 amendments to chapter 380 represent a compromise.
First, the Administration Commission is to adopt by March 1, 1986,
cri teria for de termining when "two or more developments shall be
aggregated and treated as a single development" for purposes of
undergoing DRI review. Vext, fixed thresholds are established
at eighty per cent  not a DRI! and 120 per cent  definitely a
DRI! of the numerical thresholds of guidelines and s tandards. A
development between eighty and 100 per cent of the threshold is
presumed not to be required to undergo DRI review; a development
at 100 per cent, or between 100 and 120 per cent is presumed to
require review.
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3. The following section includes standards and guidelines
adopted by the Administration Commission and those superseding
s tandards and guidelines enac ted by the Florida legisla ture in
the 1985 session.

FLORIDA ADNINISTRATIVK COOK
DEVKLOPNEATS PRESUNKD TO BE OF REGIONAL INPACT

[380.0651 �! a! Airports.�
l. Any of the following airport construction projects shall

be presumed to be a development of regional impact:
a. A new airport with paved runways.
b, A new paved runway.
c. A new passenger terminal facility.
2. a. Fxpansion of an exis ting runway or terminal facility

by 25 percent or more on a commercial service airport or a
general aviation airport with regularly scheduled flights shall
be presumed to be a development of regional impact.

b. For the purposes of this section, runway expansion shall
include s trenghtening the runway when the strengthening will
result in an increase in aircraft size, or the addition of jet
aircraf t utilizing the airport.

3. Any airport development project which is proposed for
safety, repair, or maintenance reasons alone and would not have
the potential to increase or change existing types of aircraf t
activity shall not be presumed to be a development of regional
i.mpac t. ]

[380.0651 �! b! Attractions and Recreation Facilities.--
Any sports, enter ta inmen t, amu semen t, or recreation

facili ty, including but not limi ted to s por ts arenas, stadiums,
race tracks, tourist attractions, amusement parks, and pari-
mutuel facilities, the construction or expansion of which:

1. For single performance facilities:
a. provides parking spaces for more than ?,500 cars; or
h. provides more than l0,000 permanent sea ts for

spec ta tors; or

2. for serial performance facilities:
a. provides parking spaces for more than l,000 cars; or
b. provides more than 4,000 permanent seats for spectators.

For purposes of this subsection "serial performance
facilities" means those using their parking areas or permanent
sea ting more than one time per day on a regular or continuous
basis. }

27F-2.03 Electrical Generating Facilities and Transmission
Lines. The following developments shall be presumed to be
developments [of] regional impact and subject to the requirements
of Chapter 380, Florida S ta tutes:
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 I! Any proposed steam electrical generating facility wi th
a total generating capaci ty greater than one hundred �00!
megawatts, or a proposed steam addition to an existing elec trical
generating facility, which addition has a generating capaci ty of
greater than one hundred �00! megawatts; except that this
paragraph shall not apply to a facility which produces
electricity not for sale to others. Genera ting capacity shslI be
measured by the manufac turer s ra ted "name pla te" capaci ty.

�! Any proposed electrical transmission line which has a
capacity of two hundred thirty �30! kilovolts or more and
crosses a county line.

Provided, however, tha t no electrical transmission line
shall be considered as falling wi thin this standard if i ts
cons true ti on is to be 1imi ted to an e s ta bl i shed ri gh t-o f-way, as
specified in Subsection 380.04�! b!, Florida Statutes.

27F-2.04 Hospitals. The following development shall be
presumed to be a development of regional impact and subject to
the requirements of Chapter 380, Florida S ta tutes:

Any proposed hospital which has a design capacity of more
than six hundred �00! beds, or whose applica tion for a
cer tif ica te of need under sec tion 381.494, Florida S ta tu tes,
shows in the sta tement of purpose and need that such hospital is
designed to serve the citizens of more than one county.

[380.0651 �! c! Industrial Plants and Industrial Parks.--
Any proposed industrial, manufacturing, or processing plant
under common ownership, or any proposed industrial park under
common ownership which provides sites for industrial,
manufacturing, or processing activity which:

1. provides parking for more than 2,500 motor vehicles; or
2. occupies a site greater than 3?0 acres. ]

27 F-2 . 06 Nining Opera tions.
�! The following development shall be presumed to be a

development of regional impact and subject to the requirements of
Chap ter 380, Florida S ta tu tes:

Any proposed solid mineral mining opera tion which annua11y
requires the removal or disturbance of solid minerals or
overburden over an area, whether or not contiguous, greater than
one hundred �00! acres or whose proposed consumption of water
would exceed three million �,000,000! gallons per day. Ln
compu ting the acreage for this purpose, a r movaL or disturbance
of solid minerals or overburden shall be considered part of the
same opera tion if i t is all loca ted wi thin a circle, the radius
of which is one mile and the center of which is loca ted in an

area of removal or disturbed solid minerals or overburden.
�! As used in this section:
 a! the term "overburden" means the natural covering of any

solid mineral sought to be mined, including, but not limi ted to
soils, sands, rocks, gravel, limes tone, wa ter or pea t.
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 b! The term "solid mineral" includes, but is not limited
to, clay, sand, gravel, phosphate rock, lime, shells  excluding
live shellfish!, stone and any rare earths contained in the soils
or wa ters of this s ta te, which have ther tof ore been discovered
or may be hereaf ter discovered.

[380.0651 �! d! Office development.� Any proposed office
park operated under one common ownership, development plan, or
management, tha t:

1. Encompasses 300,000 or more square fee t of gross floor
area;

2. Has a total site size of 30 or more acres; or
3. Encompassess more than 600,000 square feet of gross

floo» area in counties wi th a population grea ter than 500,000 and
only in geographic areas specifically designated as suitable for
increased threshold intensity in the approved local comprehensive
plan and in the comprehensive regional policy plan.]

27F-2.08 Petroleum Storage Facilities.
 I! The following developments shall be presumed to be

developments of regional impact and subject to the requirements
of Chap ter 380, Florida S ta tu tes:

 a! Any proposed facility or combination of facilities
located within one thousand �,000! feet of any navigable water
f or the s torage of any pe troleum produc t wi th a s torage capaci ty
of over fif ty thousand �0,000! barrels ~

 b! Any other proposed facility or combination of
facilities for the storage of any petroleum product with a
storage capacity of over two hundred thousand �00,000! barrels.

�! For the purpose of this sec tion, "barrel" shall mean
forty-two �2! U.S. Gallons.

[380.0651 �! e! Port Facilities.� � The proposed
construction of any waterport or marina [is] required to undergo
development-of-regional-impact review, except those designed for:

1. The wet storage or mooring of less than 100 watercraf t
used exclusively for sport, pleasure, or commercial fishing.

2, The dry storage of less than 150 watercraf t used
exclusively for sport, pleasure, or commercial fishing.

3. The w t or dry storage or mooring of less than 300
wa tercraf t used exclusively for sport, pleasure, or commercial
fishing in an area designated by the Governor and Cabinet in the
state marina si ting plan as suitable for marina construction.

The dry storage of less than 300 watercraf t used
exclusively for sport, pleasure, or commercial fishing at a
marina construct d and in op ration prior to July 1, 1985.]

27F-2.10 Residential Developments.
 I! The following developmen ts shall be presumed to be

developments of regional impact and subject to the requirements
of Chap ter 380, Florida S ta tu tes:
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Any proposed residential development that is planned to
create or accomoda te more than the following number of dwelling
uni ts:

[See the chart at note 4 on Dwelling Unit Thresholds.]

Provided, however, that any residential development located
within two �! miles of a county line shall be treated as if it
were located in the less populous county.

f 380.0651 �! j ! .-- Vio rule may be adopted concerning
residential developments which treats a residential development
in one county as being located in a less populated adjacent
county unless more than 25 percent of the development is located
wi thin 2 or less miles of the less popula ted county. ]

�! As used in this section the term "residential
development" shall include but not be limited to:

 a! the subdivt.sion of any land attributable to common
ownership into lots, parcels, units or interests, or

 b! land or dwelling units which are part of a common plan
of rental, advertising, or sale, or

 c! the cons truc tion of residential s true tures, or
 d! the establishment of mobile home parks.
�! As used in this section the term "dwelling unit" shall

mean a single room or unified combina tion of rooms, regardless of
form of ownership, that is designed for residential use by a
single family. This definition shall include, but not be limited
to, condominium units, individual apartments and individual
houses.

�! For the purpose of this sec tion the popula tion of the
county shall be the most recent estimate fax that county, at the
time of the application for a development permit. The most
recent estimate shall be that determi.ned by the Executive Office
of the Governor pursuan t to Section 23.019, Florida Statutes.

27F-Z.II Schools.

�! The following development shall be pr sumed to be a
development of regional impact and subject to the requir ments of

hap ter 380, Florida S ta tu tes:
The proposed construction of any public, private or

proprietary post-secondary educational campus which provides for
a design popula tion of more than three thousand �,000! full-time
equivalent students, or the proposed physical expansion of anv
public, private or proprietary post-secondary educa tional campus
having such a design popula tion, bv at least twenty percent �0%%u!
of the design population.

�! As used in this section, the term "full-time equivalent
student" shall mean enrollment for fifteen {15! quarter hour's
during a single academic semester. In area voca tional schools or
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o ther ins ti tutions which do not employ semes ter hours or quar ter
hours in accounting for student participation, enrollment for
eighteen �8! contact hours shall be considered equivalent to one
quarter hour and enrollment for twenty-seven �7! contact hours
shall be considered equivalent to one semester hour.

[380.0651 �! f! Retail, service, and wholesale
development.-- Any proposed retail, service, or wholesale business
es tablishment or group of es tablishments opera ted under one
common property ownership, dev lopment plan, or management that:

1. Encompasses more than 400,000 square fee t of gross area; or
2. Occupies more than 40 acres of land; or
3. Provides parking spaces for more than 2,500 cars.]

[380.0651 �! g! Hotel or motel development.--
1 . Any proposed hotel or motel development that is planned

to create or accommodate 350 or more units; or
2. Any proposed hotel or motel development that is planned

to create or accommodate 750 or more units, in counties with a
population greater than 500,000, and only in geographic areas
specifically designated as highly suitable for increased
threshold intensity in the approved local comprehensive plan and
the comprehensive regioal policy plan.]

[380.0651 �! h! Recreational vehicle development.-- Any
proposed recreational vehicle development planned to create or
accommoda te 500 or more spaces.]

[380.0651 �! i! Multi-use development. � Any proposed
development with two or more land uses under common ownership,
development plan, advertising, or management where the sum of the
percentages of the appropriate thresholds identified in chapt r
27F-2, Florida Administrative Code, or this section, for each
land use in the development is equal to or grea ter than 130
percent. This threshold is in addition to, and not preclude, a
development from being required to undergo development-of-
regional-impact review under any other threshold.]

4. The following chart contains the dwelling uni t thresholds for
residential developments that must undergo DRI review. Areas
with larger populations are assumed to be able to absorb larger
developments without having a regional impact. Does this tend to
concentra te new development in more populated areas? If so, is
this a desireable effect? Do the thresholds discriminate against
or protect less populated counties?
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DRI DWELLING UNIT THRESHOLDS

 Source: Chapter 27F-2.10, Florida Adminis tra tive Code!

DRI DWELLING

UNIT THRESHOLD
DR I DWELLING

UNIT THRESHOI.DCOUNTY COUNTY

NOTE: DRI dwelling unit thresholds are based on population
estima tes for April I, 1984.

354

Ala chua

Baker

Bay
Bradford

Brevard

Broward

Calhoun

Charlotte

Citrus

Clay
Collier

Columbia

Dade

DeSo to

Dixie

Duval

Es cambia

Flagler
Franklin

Gadsden

Gilchrist

Glades

Gulf

Hamil ton

Hardee

Hendry
Hernando

Highlands
Hillsborough
Holmes

Indian River

Jackson

Jefferson

La faye t te

1,000
250

1,000
250

2,000
3,000

250

750

750

750

1,000
500

3,000
250

250

3,000
2,000

250

250

500

250

250

250

250

250

250

750

750

3,000
250

750

500

250

250

Lake

Lee

Leon

Levy
Liberty
Madison

Mana tee

Marion

Mar tin

Monroe

Naussau

Okaloosa

Okeechobee

Orange
Osceola

Palm Beach

Pasco

Pinellas

Polk

Putnam

S t. Johns

S t. Lucie

Santa Rosa

Sara so ta

Seminole

Sumter

Suwannee

Taylor
Union

Volusia

WakuIla

Va 1 ton

Wa s hing ton

1,000
2,000
1,000

250

250

250

1,000
1,000

750

750

500

1,000
250

3,000
750

3,000
I,000
3,000
2,000

750

750

1,000
750

1,000
1,000

500

250

250

250

2,000
250

250

250



S. If development is within eighty and 120 percent of a
threshold, a developer still must deal with presumptions as to
whe ther a project is a DRI ~ If a developer is in doubt as to
whether his project must undergo DRI review, the developer may
request a determination, known as a binding letter, from the
Department of Community of Affairs. 4 binding letter of
in terpre ta tion f rom the DCA binds no t only the s ta te, bu t. also
regional and local agencies, as well as the developer.

If the development is wi thin twen ty percent above or below
the designated thresholds, the OCA or the local government with
jurisdiction over the area of the proposed project may require
the developer to obtain a binding le tter. Also, any adjacent
local government may petition the DCA to require a developer to
obtain a binding letter.

6. As a condition to obtain a development order, developers have
of ten been required to contribute land, funds, or public
facilities to the local government. Local governments support
these types of conditions or exacti.ons as a means of alleviating
the impact of the development on the community and as requiring
development to "pay its own way." Developers of ten complained
tha t they were paying a di spropor tiona te amount f or the scope of
the development or tha t the conditions bore no relationship to
alleviating the impact of development. The 198S amendments to
chap ter 380 provide:

380.06{IS! {d! Conditions of a development order
that require a developer to contribute land for a
public facility, or construct, expand, or pay for land
acquisition or construction or expansion of public
facility, or portion thereof, shall m et the following
criteria:

1. The need to construct new facilities or add to
the present system of public facilities must be
reasonably a ttribu table to the proposed development.

2. Any contribution of funds, land, or public
facilities required from the developer shall be
comparable to the amount of funds, land, or public
facilities that the state or local government would
reasonably expect to expend or provide, based on
projected costs of comparable projects, to mitigate
the impac ts reasonably a ttributable to the proposed
development.

3. Any funds or lands contributed must be
expressly designated and used to mi tiga te impacts
reasonably a ttribu table to the proposed development.

 e! Development order exactions.--
1. Effective July 1, 1986, local governments

shall not include as a development order condition for
a development of regional impact, any requirement that
a developer contribute or pay for land acquisition or
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cons true tion or expansion of public facili ties or
por tions thereof, unless the local government has
enacted a local ordinance which requires other
development not subject to this section, to contribute
its proportionate share of the funds, land, or public
facili ties necessary to accommoda te any impac ts having
a rationale nexus to the proposed development,
and the need to construct new facili ties or add to the
present system of public facilities must be reasonably
a ttributable to the proposed development.

7. The 1985 amendments added severaI mechanisms to expedite the
DRI process and alleviate some of the costs due. to time d lays.
Section 380.96 8! allows a developer to proceed with a limited
amount of a proposed project pending DRI review. The limited
development must be pursuant to a written preliminary development
agreement wi th the DCA, subjec t to all other government
approvals, and solely at the risk of the developer.

Conceptual agency review, section 380 .06  9!, facili ta tes
planning and permit application prepara tion. If a proposed
development receives conceptual agency review approval, " there
shall be a rebu t table presumption tha t the developer is en ti tied
to receive a construction or operation permit for an activity for
which the agency granted conceptual review approval

A development which is designated one of Florida s Quality
DeveIopments is exempt from DRI review. The amendments set out
stict criteria for designation, and the designation must be
approved by the sta te, regional, and local planning agencies. A
dev loper may appeal an adverse decision on designation to the
Quality Developments Review Board, consisting of the Secretaries
of the Department of Communi ty Affairs and the Department of
Environmental Regulation, the Executive Directors of the
Department of natural Resources, the appropriate water management
district, and the regional planning council., and the chief
executive officer of the local government. An affirmative vote
of five members of the board is required for designation.
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Section 10. THE AREA OF CRITICAL STATE CONCERN PROGRAM

ASKER v. CROSS KEY VATERWAYS

372 So.2d 913  Fla. 1978!

SUNDBERG, Jus tice.

Me deal today with the constitutionality of the provisions
of Section 380.05�!, Florida S ta tutes �975!, for designation of
areas of critical state concern by use of the criteria stated in
Section 380.05�! a! and  b!, Florida S ta tutes �975!. The issue
reaches us by appeal from two separate decisions of the District
Court of Appeal, First District, which have been consolidated for
review by this Court.

Responding to the policy and mandate contained in Article
II, Sec tion 7, Florida Cons ti tu tion, 1/ in 1972 the legi sla ture
enacted the "Florida Environmental Land and Mater Management
Act," Chapter 72-317, laws of Florida, Chapter 380, Florida
Statutes. Section 380.05�! a! of the enactment empowers the
divisi.on of S tate Planning to recommend areas of critical sMte
concern to the Governor and cabinet acting as the Administration
Commission. In its recommenda tion the Division of S tate Planning
must designate the boundaries of the proposed area of critical
s ta te concern, explain the reasons for i ts conclusion tha t the
area is of critical concern to the state or region, the dangers
which would result from uncontrolled or inadequate development of
the area, and the advantages to be gained from the development of
the area in a coordinated manner. In addition, the Division of
S tate Planning recommends specific principles for guiding the
development of the proposed area.

Section 380.05�!, Florida Statutes �975!, enunciates the
criteria which the division of S ta te Planning shall utilize in
determining whether to recommend designation of a particular area
as one of cri tical s ta te concern:

�! An area of critical state concern may be
designated only for:

 a! An area containing, or having a significant impact
upon, environmental, his torical, na tural, or archaeological
resources of regional or s ta tewide importance.

1. �! Art. II, section 7, Fla.Const., reads:

"Natural resources and scenic beau ty.-- It shall be the
policy of the state to conserve and protect its natural
resources and scenic beauty. Adequate provision shall be
made by law for the abatement of air and water pollution and
of excessive and unnecessary noise ~"
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 b! An area significantly af fee ted by, or having a
significant effect upon, an existing or proposed major
public facility or other area of major public investment.

 c! A proposed area of major development potential,
which may include a proposed site of a new communi ty,
designated in a state land development plan.

Prior to submitting a recommendation with respect to an area of
cri tical s ta te concern to the Adminis tra tion Commission, the
Division of S tate Planning must give notice to all local
governments and regional planning agencies included wi thin the
proposed boundaries, including any notice required by Chapter
120, Florida S ta tu tes �975!, the Adminis tra tive Procedure Ac t,
the provisions of which govern the actions taken by the Division
of S ta Ce Planning and the Administration Commission under Chapter.
380. Sec tion 380.05�! and  8!, Florida S ta tu tes �975!; Section
120.72, Florida S ta tu tes �975! .

Within 45 days af ter receiving the recommendations of the
Division of State Planning, the Administration Commission must
ei ther rejec t the recommenda tions or adopt them with or wi thou t
modification. Thereafter, by rule, the Administration Commission
designates the area of critical state concern and approves the
principles for guiding development of the designated area.
Section 380.05�! b!, Florida Statutes �975!. The
Adminis tra tion Commission is s ta tu torily prohibi ted f rom
des igna ting more than f ive percen t, in the aggrega te, of the land
wi thin the state  approxima tely 1.8 million acres! as an area of
cri tical s ta t concern. Sec tion 380.05�7!, Florida S ta tu tes
�975!.

Section 380.05�! provides that:

Af ter the adop tion of a rule designs ting an area of
cri tical state concern the local government having
jurisdiction may submit to the state land planning agency
its existing land development regulations for the area, if
any, or shall prepare, adopt and submit n w or modified
regula tions, taking into consideration the princi pl s [ for
guiding development] set forth in the rule designating the
area as well as the factors that it would normally consider.

Subsection �! of Section 380.05 directs the Division of
S ta te Planning to provide technical assistance to the local
government in the preparation of the proposed land development
regula tions. If the Division of S ta te Planning de termines tha t
the land development regula ti.ons submitted by the local
government comport with the principles for guiding development,
it shall by rule approve the locally-promulgated land development
regulations. Section 380.05 o!. The r=gulations are not
effective until the Division of 3 tate Planning s rule approving
them becomes effective which, under Section 120.54�1!, Florida
Statutes �975!, is 20 days af ter it is filed with the Secretary
of S ta te.
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If the relevant local government fails to propose land
development regulations within six months of adoption of the rule
designating the area of critical s ta te concern or, if such
regulations have been proposed bu t the Division of State Planning
concludes tha t they do no t comply wi th the principles f or gu i d i ng
development for the area, wi thin 120 days thereaf ter the Division
of S tate Planning must recommend Land development regula tions to
the Administration Commission. Section 380.05 8!. The
Administration Commisssion Is allowed forty-five days af ter the
receipt of recommended regulations, if any, from the Division of
S tate Planning within which to reject the same or adopt them with
or wi thou t modifica tion. The Ad~inis tra tion Commission mus t

establish the land development regulations, by rule, within the
forty-five day period as well. This rule must specify to wha t
extent the regulations will supersede or supplement local land
development regulati,ons. Section 380.05 8!. Although the
regula tions are administered by the local government, the
Division of State Planning may initia te judicial proceedings to
compel their enforcement if it concludes tha t local
administration is inadequate. Section 380.05 8! and  9!. Chapter
380 possesses the flexibility to conform to changed needs and
conditions of a designated area of critical state concern by
permitting the local government to propose new land development
regulations af ter the initial regulations have been approved by
the Division of State Planning or the Administration Commission.
Section 380.05 LO!. It is essential under the statutory scheme
that land development regulations become effective wi thin twelve
months af ter the adoption of the rule designa ting the area of
critical state concern. If this condition is not fulfilled, the
designation terminates and the area may not be redesignated for a
period of one year af ter the termination. Section 380.05�2!.

The Act affects regulation of virtually all development in
an area of critical state concern: all building, mining, and
changes in the use or appearance of land, wa ter and air and
appurtenant structures; material increases in the density of its
use; alteration of shores and banks; drilling; structural
demoli tion; clearing adj unc t to cons true tion; and deposi t of
waste or fill. Excepted are work by road agencies and other
utilities; structural maintenance affecting only the interior or
the color or exterior decoration of a s true ture; the use of
s true tures f or cus tomary dwelling purposes; changes of usage
wi thin the same regula ted class of use; changes in ownership; and
changes in rights of access, riparian rights, easements and
covenants affecting rights and land. Section 380.04.

The controversy before us results from actions taken bv the
Administration Commission of the Department of Administration in
designs ting the Green Swamp area of cri tical state concern and
the Florida Keys area of cri tical s ta te concern and, in the case
of the former, adopting land development regulations.

The cri teria for designa tion of an area of cri ties l s ta te
concern set forth in Section 380.05�! a! and  b! are
consti tutionally defective because they reposit in the
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Administra tion Commission the fundamental legislative task of
determining which geographic areas and resources are in greatest
need of protection.

'k *

The deficiency in the legisla tion here considered is the
absence of legi sla tive delinea tion of priori ties among compe ting
areas and resources which require protection in the S tate
in teres t.

*

Under the provisions of Section 380.05, the Admi,nis tra tion
Commission "fleshes ou t" what i t has in the first instance
conceived. In the words of 3ustice Whitfield in State v.
Atlantic Coast Line Ry., supra, the function of the
Administra tion Commission under Section 380.05�! and  '2!  a! and
 b! involves the exercise of primary and independent discretion
rathez than the determination "within defined limits, and subject
to review, [ of J some fac t upon which the law by i ts own terms
operates . ~ .." 47 So. at 972. In contrast, by The Big Cypress
Conservation Act of 1973, Section 380.055, Florida Statutes
�975!, the legislature conceived the areas of critical state
concern and lef t to the Division of S ta te Planning and the
Adminis tra tion Commission the task of "fleshing ou t" through
adoption of land development regulations.

Our research in other jurisdictions fails to disclose one
instance in which the legislative branch has unconditionally
delega ted to an agency of the execu tive branch the policy
func tion of designating the geographi.c area of concern which will
be subject to land development regula tion by the agency. For
example, in CEEED v. California Coastal Zone Conservation
Commission, 43 Cal.App.3d 306, 118 Cal.Rptr. 315  Dist.Ct.App.
1974!, the California court sustained against an unlawful
delegation attack broad powers of regional commissions to issue
development permits within the California coastal zone designated
by the Coastal Conservati.on Act of 1972. Any development in the
designated coastal area was subject to permitting by an
appropriate regional commission pending formulation and
submission for adoption by the legislature of a comprehensive
California Coastal Zone Conserva tion Plan. The court approved
the standard in the Act, which requited a finding before
permitting, that ". . . the development will not have any
substantial adverse environmental or ecological effect" and tha t

the dev lopment is consistent wi th, the findings and
declarations set forth in Section 27001 and with the objectives
set forth in Section 27302." It deal t with the delegation issue
in the f allowing language:

The constitutional doctrine prohibiting delegation of
legislative power rests on the premise that. the Legislature
may not abdicate its responsibility to resolve the "truly
fundamental issues" by delegating that function to others or
by failing to provide adequate directions for the
implemen ta tion of 1 ts declared policies.  Ci ta tions
omi tted! Consequently, where the Legi.sla ture makes the
fundamental policy decision and delega tes to some other body
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the task of implementing tha t policy under adequa te
safeguards, there is no violation of the doctrine.
 Ci ta tions omi t ted. !

* *

The "substantial adverse environmental or ecological
effect" standard is more specific than the broad "health,
safety, or general welfare" guideline upheld in Candlestick
and the cases cited above. [Candlestick Properties, Inc. v.
San Francisco Bay CND Commission, 11 Cal.App.3d 557, 89
Cal.Rptr. 897  Dis t. C t.App. 1970! ! . Al though applica tion of
the standard calls for the exercise of judgment and
discre tion, by the very na ture of the Iegisla tive goals,
considerable discretion must of necessity be vested in the
Commission. As the court in Friends of 'Ismmoth v. Board of
Supervisors, 8 Cal.3d 247, 271, 104 Cal.Rptr. 761, 777, 502
P.2d 1049, 1065, said of the "significant effect on the
environment" phrase in the California Environmental Quality
Act,: To some extent this is inevitable in a statute which
deals, as the EQA must, with questions of degree." The
s ta tu tory cri teria to be observed by the Commission and the
tegional commissions in carrying ou t the tasks delega ted to
them clearly satisfy constitutional requirements. The fact
tha t the Commission is required to weigh complex fac tors in
determining whether a development will have a sobs tantial
adverse environmental or ecological effect does not, as
plaintiffs charge, mean that unbridled discretion has been
conferred on i t. A s ta tu te empowering an admini s tra tive
agency to exercise a judgment of a high order in
implementing legislative policy does not confer unrestricted
powers.  Citations omitted!

The language of the California court is not dissimilar to that
used by Jus tice Whi tf ield in S ta te v. A tlan tic Coas t Line Ry.,
supra. however, the striking difference between the California
Act and the sta tu tory scheme here under consideration lies in the
fact that the California Act geographically circumscribed by its
own terms both the coastal zone and the area wi thin the coastal
zone within which the regional commissions were authorized to
require development permi tting. Fur thermore, the permi t ting
function was an interim measure pending adoption by the
legisla ture of a comprehensive Coas tal Zone Conserva tion Plan.

In J.3. 'fills, Inc. v. 'murphy, 116 R.I. 54, 352 A.2d 661
�976!, the Rhode Island Supreme Court dealt with the validity of
the Fresh Wa ter We tlands Ac t. The Ac t provides for regula tion of
all fresh water wetlands. The Act defines its geographical
jurisdic tion, declares the s ta te pol.icy wi th regard to wetlands,
and requires the approval of both the Di rec tor of the Depar tment
of 'natural Resources and the municipality in which the land is
loca ted before wetlands may be altered. Plaintiff landowner
sought a declaratory judgment challenging the functions vested in
the Direc tor and the municipali ties as being an unlawful
delegation of legislative power. Qn appeal by the plaintiff from
an adverse decision in the trial court, the supreme court
af firmed. Af ter noting tha t the nondelega tion doc trine has been
relaxed of late, the court reasoned that the adequacy of
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legislative standards could best be measured against the intended
purpose of the legisla tion. Having enuncia ted these general
principles the court stated:

111th these general principles in mind, we proceed to
consider the validity of a delegation of authority to the
director of the Department of Vatural Resources to
disapprove applications to alter fresh wa ter wetlands.
Section 2-1-21 requires anyone who would alter the character
of a wetland to obtain the approval of the director and
f ixes the governing s tandard as the "bes t public interes t."
The p1aintiffs argue that this is not a meaningful standard,
In response to this contention, we first note that the
director is given jurisdiction over only a very 1imi ted
area, wetlands. The term "wetlands" is precisel.y defined in
2-1-20. In a previous case where this court found a valid
delega tion of au thori ty to the Blacks tone Valley Sewer
District Commission, City of Central Falls v, Halloran, 94
R.I. 189, 179 A.2d 570 �962!, we placed great weight on the
fact that the administrative agency was given discretion to
ac t only in a well-defined geographical area. Here, also,
the scope of administrative authority is clearly confined.

352 A.2d at 666  emphasis supplied!.
It is apparent that the Rhode Island court was materially
influenced by the fac t tha t the admi.nis tra tive agency was granted
discretion to act only in a geographical area well � defined by the
legis la ture.

To the same effect is the case of Toms River Affiliates v.
Dep t. of Fnvironmen tal Pro tec tion, 140 N.J.Super. 135, 355 A. 2d
679 �976!, upholding against cons ti tutional a ttack the New
Jersey Coastal Area Facility 'Review Act. The Act establishes
boundaries for the "coas tal area" of the s ta te and declares tha t
this area constitutes "an exceptional, unique, irreplaceable and
delicately balanced physical, chemical and biologically acting
and interacting natural environmental resource ...." The State
Depa r tmen t of Environmental Pro tec ti on is designa ted as the
agency to adminis ter the Act and is granted authori ty to adopt
rules and regula tions to ef fec tua te i ts purposes. Af ter
declaring the purposes of the legislation, the Act proceeds to
list the facilities subject to its provisions. In denying the
challenge that the Act does not provide adequate standards for
i ts adminis tra tion, the Vew Jer sey cour t approved some ra ther
nonspecific standards when coupled with procedural safeguards
designed to insure against unreasonable and unwarranted
administrative action. Vonetheless, the geographic area to be
regulated by the administrative agency was discreetly defined by
the Ac t.

In 1974, Massachusetts enacted St.lq74, c. 637, "An act
protecting land and water on Mar tha s Vineyard" which is
patterned af ter The American Law Institute, Model Land
Development Code. ALI, A Model Land 'development Code, Ar t, 7
�976! . Sec tion 380.05, Florida S ta tu tes �975!, was .likewise
modeled af ter an ear1ier draf t of Article 7 of the America Law
Ins ti tu te Model Code. The Ma r tha s Vineyard Ac t was the sub jec t
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of litigation in Island Properties, Inc. v. i'fartha s Vineyard
Commission, 361 N.E.2d 385  Nasa.1977!. The test in this case
did not touch upon the subject of unlawful delega tion and,
therefore, the decision is not persuasive fn the instant cases.
I t is ins true tive to note, however, tha t in implementing the ALI
model code the Massachusetts legislature expressly delineated the
geographical area of martha s Vineyard within which the i'lar tha s
Vineyard Commission is authorized to designate districts of
critical planning concern. Under the terms of the Massachusetts
act the commission was charged wi tn developing s tandards and
criteria for identification of areas of critical planning concern
wi thin the boundaries of the island, which standards and criteria
were subject to and received the approval of the Secretary of
Communities and Development. The ',fassachusetts scheme, then, is
similar to tha t adopted by the Florida Legisla ture for the "Big
Cypress Area"  Section 380.055! insofar as establishment. of the
geographic perimeters in which the agency may exercise its
disctetion is concerned.

iv jc

Under the fundamental document adopted and several times
ra ti f ied by the ci tizens of this S ta te, the legi sla ture is no t
free to redelegate to an administrative body so much of its
lawmaking power as it may deem expedient. And that is at the
crux of the issue before us. Appellants argue that Section
380.05 requires that all land development regulations be
consisten t with the principles for guiding development which are
adopted contemporaneously with the designation of an area of
critical state concern and, therefore, there can be no abuse
the process. We concur that the provisions of Section 380.05
coupled wi th Chap ter 120, Florida S ta tutes, are calcula ted to
assure procedural due process. Zone theless, the s tandard by
which land development regulations are to be measured is not a
standard articulated by the legislature but one determined by the
Administration Commission through formulation of principles for
guiding development. In short the primary policy decision of the
area of critical state concern to be designated as well as the
principles for guiding development in that area are the sole
province of an administrativ body.

Flexibil i ty by an adminis tra tive agency to adminis ter a
legislatively articulated policy is essential to meet the
complexities of our modern society, but flexibility in
administration of a legislative program is essentially different.
from reposing in an adminis tra tive body the powe r to es tabli sh
fundamental policy.

Accordingly, until the provisions of Article II, Section 3
of the Florida Constitution are altered by the people we deem the
doctrine of nondelega tion of legislative power to be viable in
this S ta te. Under this doc trine fundamen tal and primary policy
decisions shall be made by members of the legislature who are
elected to perform thos tasks, and administration of legisla tive
programs must be pursuant to some minimal standards and
guidelines ascer tainable by reference to the enac tment
establishing the program. 'The criteria contained in Section
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380.05�! a! and  b!, Florida S ta tu tea �975!, do not comply wi th
this cons ti tu tiona1 impera tive.

Our decision today need no t impai r the abili ty of our s ts te
government to protect the resources and facilities described in
Section 380.05�! a! and  b!, however. In complying with the
policy and manda te of Ar tie le II, Sec tion 7, Florida
Constitution, the legislature need only exercise its
constitutional prerogative and duty to identify and designate
those resources and facilities. It may be done in advance as
wi th the Big Cypress area of cri tical s ta te concern, Sec tion
380.055, Florida Statutes �975!, or through ra ti f ica tion of
administratively developed recommendations as in the case of the
California Coastal Zone Conservation Plan, CFEED v. California
Coastal Zone Conservation Commission, supra . In either case the
ultimate selection of priorities for areas of critical state or
regional concern will res t with representatives of our government
charged wi th such responsibili ties under our Cons ti tu tion.

THE CRITICAL AREA PROGRAM SUMMARIZED
 Source: Depar tment of Community Affairs!

The Areas of Critical State Concern program is authorized by
Section 380.05, Florida Statutes, part of the Florida
Environmental Land and Water Management Act of 1972. The Act
provides tha t the S ta te land planning agency  The Florida
Department of Community Affairs! may recommend to the
Adminis tra tion Commission speci f ic areas of "cri tical s ta te
concern." The s ta tu te allows designa tion of areas wi th
significant environmental resources, historical resources or
si tes, or areas impacted by an existing or proposed major public
facili ty.

The Administration Commission may adopt the recomm ndation
by a rule setting boundaries of the area and principles to guide
development. Once an area is designated by rule, affected local
governments have 180 days to submit land development regulations
consistent with the principles set forth in the rule.. If the
local government fails to submit regulations, or its proposals
are insufficient, the State agency may propose regulations. If
the agency s proposals are adopted by the Administration
Commission, the local government mus t apply the regula tions.

Three critical areas have been designated: The Big Cypress
Swamp, the Green Swamp, and the Florida Keys. The Florida
Legisla ture, through the Big Cypress "onservation Act of 1973,
designated the Big Cypress Swamp as Florida s first Crea of
Critical S tate Concern. The Big Cypress Swamp encompasses
858,000 acres of estuaries, marshland, and cypress swamp, and it
is part of the water'shed for the Everglades tational Park. I'he
Green Swamp, a major recharge area For the Floridan Aquifer was
designated by the "overnor and abinet in July 1974. The Florida
keys, a unique chain of 97 islands with environmental and
his toric resources impor tan t to touri s ts and residents were
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designated by the Governor and Cabinet as the third Area of
Cri tical S tate Concern in April 1975.

In August 1977, the First District Court of Appeal in Cross
Keys Ntaterways, Inc. v. Askew, et, al., ruled that Sec tion
380.05, F.S., was uncons ti tu tiona1 .... In Vovember 1978, the
Florida Supreme Cour t upheld the decision of the Dis tric t Court.
In December 1978, a special session of the Legisla ture
redesignated and extended the cri ticaI area regulations and
established a joint legislative committe to propose amendments.
Tha t commi t tee developed several recommenda tions which were
incorporated into Section 380.05 in 1979.

major amendment provides stronger legislative oversight of
the program through legisla tive review of each designa tion by the
Governor and Cabinet. The Legislature "may reject, modify or
take no action relative to the adopted rule." Legislative
confirmation of each designa tion i s no t required. No s ta te land
development regulations can be established until af tet the
legi sla tive review.

Another provision added to Chapter 380, F.S., in 1979
requires the appointment by the Governor of a Resource Planning
and Management Committee before a formal designa tion can occur.
The Committee brings together State, regional and local agencies,
and interest groups, and emphasizes voluntary intergovernmental
cooperation to solve growth and resource management problems. If
the Commi t tee s effor ts prove unsuccessful, the Governor can then
seek a formal critical area designation through the
Admi ni s tra tion Comm i ssi.on.

Since 1979, four Resource Planning and Management
Commi tttees have been appointed. The Charlotte '.harbor and the
Suwannee River Resource Planning and Management Committees were
appointed as a prerequisite to their possible designation as
Areas of Critical State Concern. The green Swamp and the Florida
Keys Resource Planning and Management Commi ttee were established
to review land development regulations and determine if such
regulations meet the requirements for repeal of the critical area
designation. [Recent committee appointments include the
Vor thwes t Florida Coast, the East Everglades and Kissimmee River
Basf.n Resource Planning and Management Committees.] On the
whole, these commi ttees seem to have ~orked effectively on a wide
range of issues.

[ Florida Statutes section 380.045 Resource planning
and management committees; objectives; procedures.�
 I! Prior to recommending an area as an area of critical
state concern pursuant to s. 380.05, the Governor, acting as
the chic f planning of f i car of the s ta te, shall appoin t a
resource planning and management committee for the area
under study by the state land planning agency. The
objective of the committee shall he to organize a voluntary,
cooperative resource planning and management program to
resolve existing, and prevent future, problems which may
endanger those resources, facilities, and areas described in
s. 380.05�! within the area under study by the sta te land
planning agency.f
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Designs ted Areas

Big Cypress Swamp � The Florida Legisla ture, through the Big
Cypress Conserva tion Ac t of 1973, designa ted Big Cypress Swamp as
Florida s f irs t Area of Cri tical S ta te Concern, Developmen t
acti,vity within the Big Cypress Swamp ACSC continues to be
moni tored by DCA. This consis ts of mee tings wi th local
government planning officials and the South Florida Water
Management District. In addition, the Department has increased
i ts coordina tion with S ta te agencies in Tallahassee  i.e., Big
Cypress Task Force, D'AR Land Acquisition programs! in an effort
to participa te more effectively in their decisions.

Green Swamp � The Green Swamp, a major recharge area for the
Floridan Aquifier was desi.gna ted an 4CSC by the Governor and
Cabinet in 1974. The entire Green Swamp critical area is
contained within Polk and Lake Counties. Polk County is near
adopting ordinances that would satisfy the State s Principles for
Guiding Development. DCA staff is continuing to work with Lake
County to remove the designation. Until that time, DCA will
continue to review development permi ts for their conformance with
ACSC standards and maintain the Green Swamp Resource Planning and
Management Committee to review proposed local government
ordinances and plan revisions.

Florida Keys � The Department s program in the Florida Keys
involves three major func tions: �! the Governor s 'Resource
Planning and Management Commi.ttee; �! the monitoring and
enforcement of the ACSC program; and �! a coopera tive planning
ef f or t between Monroe Coun ty and DCA. This coopera tive effort is
funded by $320,000 allocated by the Florida Legislature. Of this
sum, $200,000 will be passed through to the County for
development of a revised comprehensive plan. The Depar tment is
using the remaining money to hire a planning coordinator and
appropriate staff, located in Key West, to oversee this effort.
In addition, the Department has hired staff, also located in
Monroe County, to conduct an extensive monitoring and enforcement
program.

[Franklin County � Franklin County was designa ted an ACSC by
the 1985 legi sla ture. J

Resource Planning and Management Programs

Charlotte IIarbor  comple ted! � DC4 is moni toring local
government compliance with the Charlotte Harbor Management Plan.
This is accomplished by staff visits to the area, along wi th
information provided by numerous members of the oublic. Lines of
communication are maintained with local officials, water
management districts, and the Southwest Florida Regional Planning
Council. The DCA has also initiated discussions with the State
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agencies which participated in the preparation of the Charlotte
Harbor Management Plan to clarify their respec tive authorities in
implementing the Plan s policies and ob]ectives.

Suwannee River  completed! � The DCA has recently hired two
part-time building inspectors to monitor development along the
Suwannee River Basin for compliance with the Suwannee River
Floodplain Management Ordinance. This ordinance was adopted by
11 counties and 4 municipalities on the recommendation of the
Suwannee River Resource Planning and Management Committee. The
monitoring program is in cooperation with the Suwannee River
'Pater Managemen t District where the DCA staff are loca ted. In
addition, these staff members are available to assist local
governments in coordina tion wi th S ta te agencies.

ilutchinson Island  on-going! � The Hutchinson Island
Resource Planning and Management Committee is in the final s tages
of adopting a Management Plan  a final recommendation is due in
October!. At that time DCA will review the plan to determine if
i t adequa tely addresses S ta te and regional issues. If i t does,
DCA will initiate a monitoring program to assure that the
principles outlined in the Management Plan are complied with by
S tate, regional, and local governments.

Proposed Areas [!Now appointed.j

Everglades � A ma]or Resource Planning and Management
Program is a component of "overnor "raham s "Save Our Everglades"
ini tia tive. I'his effort will examine resource issues in South
Florida from the  issimmee River to Florida Bay and from the
Fakaha tchee S trand to the East Everglades. Two Resource Planning
and Management Commi ttees wil be established  an Kast Everglades
Commi ttee and a '~issimmee Commi t tee! to analyze resource
management problems and propose solutions.

'northwest Florida Coast � This Comzi ttee, soon to be
appointed, is in response to the tremendous d velopment pressure
now occurring on the coast of !4or thwes t Florida. This Committee,
which will be implemented in two phases, will examine the complex
issues of coordinating large scale development in an area with
limited public facilities and experience dealing wi.th growth
manag ment issues. The Okaloosa-'dalton County area will b the
focus during the first phase. Kscambia, Santa Rosa and Ray
Counties will be addressed in the second phase.
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Section 11. SPECIAL MANAGEMENT AREAS AND STATE I.AND

ACQUISITION PROGRAMS

In addition to the Area of Critical S ta te Concern Program,
the state of Florida has a varie ty of other programs and Laws to
protect special areas or provide public recreation. These
programs include:

-Aqua tic Preserves Sys tern
-S ta te Wilderness Sys tern
-Conserva tion and Recrea tion Lands

-EnvironmentaLly Endangered Lands

Florida Coastal 'management Program, Final Environmental Impac t
S tatement �981!.

FLORIDA S AQUAI'I C PRES KRVES SYSTEM

S ta te Concern

Through Florida s Aqua tic Preserve Act of 1975  Chapter 258,
F.S. ! the state manages 30 es tuarine and marine aqua tic preserves
within the coas tal zone. The Act was passed to set aside certain
s ta te-owned submerged Lands and associa ted coas taL wa ters in
areas which have exceptional biological, aesthetic, and
scientific value as state aquatic preserves or sanctuaries for
the benefit of future generations. 4 designated Aquatic Preserve
may include open water areas, coastal marshes mangrove islands,
grass fla ts, sandy beaches, and other fea tures of estuarine,
Lagoon and nearshore marine tidal wa ter bodies.

J J J41

The majority of aquatic preserves are either in or near
regions of increasing urbanization. Competi tion for the use of
these areas is great. Many wetland areas within or adjacent to
the preserves were filled in the pas t to crea to useable "dry"
land. Conversely, significant portions have been dredged to
provide fill ma terials or to crea te naviga tion channels. In some
cases, coastal marshes and mangrove swamps have been drained for
mosquito control and to improve upland properties. Explora tory
w lls have been drilled, shell and sand has been mined, and
structures of all shapes and sizes have been erected. Tn
addition, some of the areas have xperienced increasing amounts
of pollution of various forms. Concern over these problems
resulted in passage of the Aquatic Preserve Act.

Selec tion ri teria

All of the aqua tie pr serves were sel. c ted on the 'basis of
being areas of submerged lands  and associated waters! which were
of exceptional value. The purpose essentially is to maintain
them in their natural or existing condition, or to restore them.
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Additional general criteria which further describe the nature of
the designa ted preserves are: I ! each area includes only sta te-
owned lands or water bottoms specified by law; 2! priva tely-owned
lands or water bottoms are excluded except where negotiated with
a private owner; and 3! all established aquatic preserves
exclude: a! any publicly-owned and maintained naviga tion channel
or other authorized  by the U.S. Congress! public works project
designed to improve or maintain commerce and naviga tion, and b!
all Lands which may be Lost through avuIsion or artificiallv
induced erosion.

In addition to these requirements, the Act also specifies
tha t each of the preserves be characterized as being of one or
more of three principal types:  I! biological, where certain
forms of animal or plant life, or their supporting habitat, is to
be protected; �! aesthetic, where certain scenic qualities or
amenities are to be maintained; and �! scientific, where other
particular qualities or features are to be maintained. Six
aquatic preserves, Estero Bay, Rookery Bay, Coupon Bight,
Lignumvitae Key, Vorth Fork St. Lucie River, and Cockroach Bay
remain to be formally designa ted as belonging in one or more of
these three types.

The[ac! ... guidelines serve to direct the management of the
aquatic preserves. Soecific prohibitions in the Act include;

1. The sale, lease or transfer of state submerged lands
excep t when i t is in the public in teres t;

2. Any further dredging or filling of submerged lands
excep t in cer tain ins tances such as au thorized public
naviga tion projects and o ther au thorized projec ts for
the creation and maintenance of marinas, piers, etc.;

3. The drilling of gas or oil wells;

The erection of cer tain s true tures; and

5. The discharging of was tes or effluents when such ac tion
substantially departs from the intent of the Act.

In addition, the Trustees can permit ... uses and activities
which may not have been specificaIly provided for but which are
found to be compatible with the intent of the Act. Hence,
although these areas are called preserves, several uses and
ac tivi ties are permitted which may have some effect on the
existing conditions in the areas.
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FLORIDA S Sl'ATE WILDERNESS SYS1'EH

State Concern And Program Fulfillment Of 1'hat ..oncern

The State Wilderness System Act  also in Chapter 258, F.S.!
provides for the selecti.on and management of sta te lands set
aside as S ta te Wilderness Areas in order to protect and enhance
their na tural qua li ties.

These areas are predominantly in a natural undisturbed
condition, and are in need of additional protection by the sta te.
Some of these areas are very fragile and are vulnerable to many
of man s activities. In addition, some areas are near dev loping
urbanized regions and thus are subject to secondary effects of
neighboring development, such as pollution, disruption of
habi tat, and over-intensive recreation. These wild or natural
areas possess certain features which are valuable resources and
thus desirable to preserve. Their ecological value as important
bird and fish habi tats, breeding grounds, and natural botanical
areas, as well as their aesthetic and educational values were
recognized by the state by enacting the S tate Wilderness System
Act ~

Selec tion Cri teria

As with aquatic preserves, each wilderness area is one or
more of three principal types: 1! biological, 2! aes the tic and
3! scientific. Each may contain desirable asoec ts of all three
types. A "biological" type of wilderness area is one which is
set aside to promote certain forms of animal life in its
supporting habi ta ts; "aes the tic" wilderness areas pro tee t cer tain
scenic qualities; and "scientific" areas, preserve certain
fea tures  which may or may not include biological or aes the tic
qualities! for scientific or educational purposes.

All wilderness areas must be large enough to at least
include those principal features which would justify their
establishment. There is no limit on the number of wilderness
areas the s ta te may es tablish but ach area mus t be jus ti fied by
i ts intrinsic merit, according to the provisions of the Act and
rules established by the Board of Trustees.

Certain priority guidelines must be met to ensure that the
mos t appropria te wilderness areas are selec ted f irs t. In
general, the order of the selection and establishment of areas is
governed by the r'ela tive vulnerabili ty of their fea tures.
Specifically, the Board of Trustees is required to give high
priori ty to areas which: 1! are in close proximi ty to urban or
rapidly developing areas; 2! are in imminent danger from the
effects of some other activity; 3! are intended to protect rare
or endangered species or unique features; or 0! constitute the
las t ves tiges of an area s na tural condi tions.
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Managemen t Guidelines/Au thori ties

The Board of Trustees is required to adopt rules and
regula tions to ensure tha t all wilderness areas are regula ted
under a uniform set of general management criteria. These
prohibit alteration of physical conditions within any wilderness
area excep t:

1 ~ Rinimum development which is consistent with the
public s convenience and necessity and is. in
accordance wi th the Ac t i tself; and

Approved activities which are designed to enhance the
area s quality or utility.

3ther general management criteria are:

Tha t all human ac tivi ty wi thin the area may be sub]ec t
to addi.tional rules and regulations that have been
applied  in accordance with the Act! to that specific
area; and

That other uses or human activities which were not
originally contemplated under the guidelines, may be
permitted if found to be compatible by the Board of
Trus tees.

Within these guidelines, various public uses are permi tted,
as long as they are compatible with those purposes for which the
area was established. Permitted uses include:

In addition, wilderness areas may be designated and used for
wa ter s torage areas or ground wa ter recharge areas.
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CONSERVATION AND RECREAI'ION LANDS:
ENVIRONMENTALLY ENDANGERED LANDS

State Concern and Program Fulfillment of That Concern

As the direct result of the state s concern for preserving
valuable and irreplaceable natural resources, the Land
Conservation Act of 1972  Chapter 259, F.S. ! was enacted. I t
au thorized the s ta te to issue, upon approval of the vo ters, $200
million of state bonds for purchase of environmentally endangered
lands.

The concern which led to the passage of this act stemmed
largely from the recent realiza tion tha t Florida s ex traordinary
natural systems were being rapidly degraded or destroyed. 'lan s
insuf f icient regard f or the value of the s ta te s na tural sys tems
was a basic cause for this problem. The state s rapid popula tion
growth, coupled wi th inadequa te governmental controls, fur ther
contributed to Florida s environmental degradation.

In response to these problems, the Environmentally
Endangered Lands  EEL! Program was instituted. The Program i.s
designed to complement existing regulatory programs and
contribute to the overall effectiveness of the state s
environmental protection ef for ts. Hence, the acquisition of
valuable lands was viewed as an effective method for meeting the
state s concern for protecting Florida s environmental resources.

Additional sources of funding, as well as further emphasis
on areas of special management, were provided in 1979 when the
s ta te legisla ture es tablished the Conserva tion and Recrea tion
Lands Trust Fund  Section 253.023, F.S.! administered within the
Department of Natural Resources.

t C]riteria are listed in order from Step 1 through Step 7.
Evaluation of each proposed acquisition project is to begin with
the first step by the selection committee, proceed in an orderly
manner through each step, until all s t ps are sa tis f i., d.
Evaluation of a proposed acquisition project is to cease when any
of the steps, 1 through 6, are not satisfied. These steps are
summarized as follows:

S tep 1 � ?ublic purpose and conformance to management plans in
accordance wi th Section 259.04 l! and 253.03�!, F.S., i.e.,
acquisition projects are to be acquired to me t one or more
s ta ted public purpos f or:

1, Environmentally Endangered Lands, such as:

a. Those areas of ecological significance, the
development of which bv private or public units, would cause
the deterioration of submerged lands, inland or coastal
waters, marshes, or wilderness areas essential to the
environmental integri. ty of the area of of adja=ent areas;
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b. Those areas which, in the judgment of the Game and
Fresh Ma ter Fish Commission, Depar tmen t of Na tural
Resources, or Depar tmen t of Envi ronmental Regula ti.on, would
require a remedial public works pro jec t to li.mi t or correc t
environmental damage if developed; or

c. Any beaches or beach withi.n the state which have
been eroded or destroyed by na tural forces or which are
threatened or potentially threatened, by erosion or
destruction by natural forces.

Use as outdoor recreation lands.

3. Lands acquired in the public interes t, such as:

a. For use and pro tec ti.on as na tural floodplain,
marsh, or estuary, if the protection and conservation of
such .lands is necessary to enhance or pro tec t wa ter quail ty
or quantity or to protect fish or wildlife habitat which
cannot otherwise be accomplished through local and state
regula tory programs;

b. For use as s tate parks, recrea tion areas, public
beaches, state forests, wilderness areas, or wildlife
managemen t areas;

c. For res tora tion of al tered ecosys tems to correc t
environmental damage tha t has already occurred; or

d. For preservation of significant archaeological or
his torical si tes.

Projects that are proposed for purchase as EEL acquisitions must
be in conformance with the comprehensive plan to conserve and
protec t environmentally endangered lands in the s ta te. 411
proposed projects must conform to the state land management plan
for acquisi.tion, management and disposi.tion of all s ta te-owned
lands to ensure maximum benefit and use, when the plan is
developed.

5 tep 2 � Ecological, recrea tiona1, archaeological, or his toric
value:

1. Projects are to be evaluated for their ecological value
as natural r sources, including consideration of species of fish
and wildlife, habitat, geological features, water quality and
quantity, contribution to quality of adjacent areas, and other
considerations.

2. Projects are to be evaluated for their reer'ea tional
value, in luding considera tion as parks, si tes f or bo th pri.mi ti ve
camping and recrea tional vehicular camping, si tes for. hiking,
canoeing, fishing, hunting, and other recreational activi ties.
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3. Projects are to be evaluated for their archaeological
and historical value including value to the ducational and
scientif ic communi ty of the S ta te and to the public as a whole
and potential for restoration or maintenance to insure
availability for the public use and enjoyment.

4. Projects are to be evaluated to ensure that there is no
ava i lable exis ting sui table s ta te-owned lands.

S tep 3 � Ownership Pa t tern:

1. Projects are to be evaluated for functional useabili ty
by the public, including appropria te access, proximi ty to
potential users, sufficient areal extent for stated public
purpose, and o ther appropris te considera tions.

2. Projects are to evaluated for manageability in
accordance with stated public purpose, including the degree of
protection afforded natural or cultural resources, proximity to
other parcels of state-owned land, potential for development of
public facilities, capability for restoration and maintenance,
and other appropriate considerations.

3. Projects are to be evaluated to ascertain if any
portion of the project may already be in public ownershio,
including local, s ta te or f ede ra 1 owne r shi p.

4. Projects are to be evaluated in reIationship to the
type of land, the stated public purpose and the quantity of that
type already available to the public.

S tep 4 � Vulnerability and Endangerment:

1. Projects are to be evaluated for vulnerability, that
is, susceptibility to degradation caused by man s activities,
directly or indirectly, including encroaching residential or
commercial ac tivi ty, land al tera tion ac tivi ties, land-use changes
and other considera ti ons that may create an adverse impac t on the
proposed project.

projects are to be evaluated for endangerment, that is,
the potential for ac tual des true tion or degrada tion by man s
activities of the resources which form the basis of the stat d

public purpose, including development plans for the pare l, loss
of the resource unless adequately protected or maintained, and
other considerations that may result in an irreplaceable loss to
the s ta te.
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Step 5 � Loca tion:

1. Ptojects are to be evaluated for their location within
the S ta te to achieve a balance of available resources for the
public including consideration of historical or archaeological
significance, environmental significance, or recreational
significance, and consideration of unique quaI i ties of different
areas of the State.

2. Proj cts are to be evaluated for their local, regional
or state-wide signi f icance to the public, including considers t ion
of recreational needs, water quality or quanti ty needs,
environmental needs, and other appropria te considers tions.

3. Projects are to be evaluated for their proximi ty to
urban areas to provide a reasonable balance of available
resources for the benefit and welfare of the public.

Step 6 � Cost:

Projects are to be evaluated for their availability for purchase
in accordance with the stated public purpose and evaluated in
view of the availability of other local, state or federal funding
to accomplish the stated public purpose.

In addition, projects are to be evaluated in t rms of unit cost
in rela tionship to the regional cos t of land and the need of the
region for the resources, as well as in terms of their cost for
development, restoration, maintenance or management.

S tep 7 � Additional Cri teria:

7he Commi t tee can use addi tional cri. teria as appropria te to
achieve th legislative intent to insur... the availabili tv of
public lands for recreation for the people residing in urban and
metropolitan areas of the State, more particularly those areas
exhibiting the greatest concentration of population, as weIl as
those people residing in less populated, rural areas and to
achieve the conserva tion and protection of' valuable
archaeological and historical sites and environmentally unique
and irreplaceable lands as valued ecological resources.

Criteria in this step are optional and additional to the
essentiaL criteria in Steps I through 6. Identification of this
additional criteria is not to be used as a reason to cease
further consideration of a proposed acquisition project.
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Sec tion 12. PROTECTION OF BEACHES, DUNES, AND BARRIER ISLANDS

Beaches, dunes, and barrier islands are the most sensitive
areas of the coastline. They are also the most attractive areas
for recreation and development. Development on beaches and dunes
has caused serious erosion of these areas, resulting in loss of
recrea tion areas, habi ta t, public facili ties, and s torm
protection the beaches and dunes had provided. Federal, state,
and local governments have, perhaps inadvertently, encouraged
growth in these sensitive areas by providing infrastructure,
flood insurance, and disaster relief.

There are two approaches tha t can be taken to regula ting
development on beaches, dunes and barrier islands' First,
growth can be regulated directly by restricting or prohibiting
s true tures that will contribu te to erosion of the shore or tha t

will be loca ted in unsafe or uns table areas. Because gover nmen t
subsidies have s timula ted growth, withholding of government
support for development on barriers and beaches may provide a
second, indirect means of regula tion. This section will discuss
the application of these approaches at the state and federal
levels.

i'laloney and 0 Donnell, Drawing the Line a t the Oceanfront: The
Role of Coastal Cons true tion Setback Lines in Regula ting
Development of the Coastal Zone, 30 U. Fla. L. Rev. 383-403
  l978! .

In troduc tion

Recent years have witnessed a surge of public concern over
the adverse environmental impact of rapid and unrestrained real
state development. Nowhere has this public awareness been more

evident than in Florida. Mi thin a span of five years the s ta te s
legisla ture has enac ted measures to regula te developmen ts of
regional impact, protect ecologically critical areas, and promote
comprehensive and environmentally sound land use planning
throughout the state. From the outset, Florida s coastal zone
has received speci.al attention as an area of crucial economic
impor tance to the s ta te tha t poses unique problems of land use
regula tion and planning. In 1970, the legi sla ture crea ted the
Coas tal Coordina tion Council to di rec t research and coordina te

planning for sound management of the coas tal zone. 4loreover, the
congressionally ena" ted Coas tal Zone 'management Act of 1972 has
provided federal resources and encouragement tha t have served to
intensify the state s efforts in developing a comprehensive
program for managing the resources of the coastal zone.

Florida has not, however, relied solely on long-range
programs to ensure preservation of oceanfront and coas tal
property. Recognizing the pressing problems of coastal flooding
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and beach erosion, the legislature enacted measures in both 1970
and 1971 that imposed coastal construction setback lines for all
of the state s high-energy beaches. The 1970 Act, an interim
measure, required all construction begun af ter July 27, 1970, to
be landward of a line fif ty feet upland of mean high water. The
following year the legisla ture authorized es tablishment of an
engineered setback line for the high-energy beaches of each
coasta1. county. ALthough the Florida legislature has not
enac ted comparable measures for res tric ting land use on the
s ta te s vas t vege ta ted, es tuarine, and we tlands shores, the
Department of Environmental Regulation has b come involved in
reguLating construction, excavation, and filling on tidal
we tlands as par t of i ts overall ef f or ts to control wa ter
poilu tion.

In addi tion to these s ta te � level opera tions, several local
communities in Florida have developed various regula tory measures
for their coas tal areas. L number of local governments have
enacted coas tal construction and excavation setback. ordinances to

pro tec t the dunes, bluf f s, and vege ta tion of their high-energy
beaches. One county has adopted measures to protect shoreline
mangrove s and o ther coas tal we tlands vege ta tion. 0 ther
communities have developed special land use programs and site-
specific buildi,ng codes to ensure reasonable use of coastal
property within their respective jurisdictions.

The Coastal Environment

Natural Dynamics of a High-Energy Beach

Sand beaches and dunes comprise a very small and unstable
part of Florida s coastal zone. Forming a narrow band along the
shores of the Atlantic Ocean and the Gulf of Mexico, they offer
some of the s ta te s mos t attrac tive and mos t hazardous loca tions
for real estate development. Without adequate controls on

onstruction and excavation, oceanfront development could destroy
not only man-made structures but also beaches and dunes.

Fl.ood and erosion are na turaL occurrences in the life of a

sand beach. 4 single great storm can eradicate an entire beach
and dunal sys tern leaving upland proper ty direc tly exposed to the
forces of ocean winds and waves. Normally, the high � energy beach
provides i ts own na tural defenses. 1'he upward slope of the shore
as it emerges from the water edge serves to dissipate wave

nergy; coas tal vege ta tion s tabi lizes the sand beach and absorbs
the direct forces of wind and water; and wind-borne sand
accumulates in dunes that not only buffer the impact of high
winds and waves but also provide important sand supplies for
res toring flood-eroded beaches.

Because of the inevi table loss of sand due to the ac tion of

waves and longshore currents, the survival of a sand beach
depends primarily upon its ability to regenerate. 'Jnder natural
conditions, the mechanism of littoral drift vill ensure a balance
be tween erosion and accre tion. The same forces of waves and

currents tha t remove sand vill also transport i t along tho shore
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and deposit it at some other point on the beach. In addition,
the littoral drif t will transport sand from the ocean bottom tn
the beach, thereby restoring or enlarging it.

The intrusion of stable, artificial structures into the
natural setting of a high-energy beach can easily destroy its
defenses and disrupt its natural regeneration. For example, a
bulkhead or o ther ver tica1, impermeable s true ture in terrup ts the
shore s natural slope and directly blocks the full force of
waves. The result is a turbulent, scouring action a t the base of
the s true ture tha t accelera tes the removal of sand and undermines

not only the beach but the structure itself. Further upland,
excava tion and cons true tion can des troy vege ta tion and dunes
which are vital to the stabili ty and safety of the beachfront.
Equally important, the development of shorefront property can
interfere wi th the process of li t toral drif t, upse tting the
balance of erosion and accretion necessary for the survival of a
high-energy beach.

Thus, the major purpose of a coastal setback is to keep
developmental activities from encroaching upon the shore and
interfering with the natural defenses and regenera tion of a
beach. Na tural beach contours should dic ta te the loca tion of a

se tback line. For example, excava tion or cons true ti on should be
kept upland of dune formations in order to preserve the dunes
protective and restorative functions. Another physi al feature
that requires protection is the beachfront bluff or storm berm.
The presence of beachfront bluf fs normally indica tes tha t the
seaward beach area is subject to periodic flooding and erosion.
Indeed, the vertical seaward face of the bluff itself is a
product of erosion. The storm berm, on the other hand, is an
elevated sand formation created by severe wave action depositing
sand in a clearly marked ridge; and even where such berms support
diverse vegetation, they would likely be overtopped by severe
storm flooding. Thus, construction and excava tion should be set
back well landward of the seaward edge of bluffs or berms and
whatever stabilizing vegetation is present should be preserv d
as much as possible.

Because beach front vege ta tion exer ts such an i mpor tant
stabilizing influence on a high-energy beach, the proper siting
of construction and excava tion should be determined according to
the presence of certain species. Pioneer vegeta tion, comprising
the seaward fringe of vegetation, is the species in need of the
mos t pro tec tion because i. ts major func tion is to s tabilize
fragile dune formation. Developmental activities normally should
not be allowed in areas where pioneer vegetation is the dominant
species. Immediately landward of pioneer vegetation, scrub
vegetation predominates and prate ts areas behind it from storm
tides, winds, and erosion. although not as crucial as pioneer
vege ta tion, these species should also be pro tee ted ei ther by
prohibiting construction and excavation or by ensuring that
development will not result in their destruction.
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Legal Problems in Implementing the Model Ordinance:
Special Fea tures of a Coa s tal Se tback

A coastal setback line should be contras ted with traditional
setback provisions that regulate land use in a stable, manmade
envi ronmen t of s tree ts, bui 1d i ngs, and pla t ted lo ts. The coa s ta 1
se tback opera tes in the dynamic na tural environment of high-
energy beaches and coastal wetland. Consequently, its location,
purposes, and permanency may dif fer markedly f rom i ts tradi ti anal
counterpart. While the coastal setback raises many of the legal
problems associated with urban setbacks, the instabi.li ty of the
coastal area adds an element of uncertainty to the resolution of
these problems.

The fea tures of the coas tal area can vary f rom one loca tion
to another and change within one location over a period of time.
The natural contours and dynamics of the shore can vary
drastically within a small area; what might be necessary to
protect beach and upland property in one location might not be
necessary a short distance away. For example, a decision that a
setback line has been properly established on one section of a
beach would not preclude a nearby property owner from challenging
its applica tion to his parcel. Similarly, even though a line has
been properly determined for a property at a particular point in
time does not mean it cannot be challenged or altered at some
future date if changing shore conditions render it too stringent
or permissive. Whe ther the loca tion of the line is arbi trary and
therefore suscep tible to a t tack on equal pro tee tion grounds is a
complicated issue of fact which can be resolved only by a precise
determination of the envi.ronmental conditions existing at a
specific time on a specific property. Thus, the variable and
changing features of the beachfront and the wetlands tend to make
any setback line a provisional regulatory measure as susceptible
to change as the environment it seeks to protect.

S tate and Federal Regula tions

The setback and permitting provisions of the model ordinance
should be distinguished from other regulatory measures affecting
the development of coastal property. For example, the ordinance
provisions are independent of the mean high water I.ine, whereas,
in Florida the mean high water line is the baseline for setti.ng
the interim setback line on high-energy beaches. Any proposed
development should be in compliance with this in terim line or
with the state s engineered s tback requirements administered hy
t' he Department of Vatural Resources.

Another important regu1atory lin is the hundred vear flood
line which designs tes the boundary of high-hazard areas for
coas tal cons true tion and se ts the required eleva tion for new
s true tures under the National Flood Insurance Program. Although
the model ordinance itself does not specify any elevation
s tandards, i ts permi t provisions require tha t a proposed
s true ture mee t the s tandards of the na ti onal program.
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Adop tion of a local ordinance to regul.a te coas tal
development would not necessarily duplicate state and tederal
programs. For example, wi th the approval of the Department of
Natural Resources, two counties in Florida have chosen to
administer their own local controls over beachfront dev lopment
rather than to rely upon the depar tment s coastal setback
regulations. As long as local regulation meets or exceeds
minimal s tandards es tablished by s ta te and federal au thori ties,
local governments can play a major role in regulating coasta!
development within their jurisdiction.

Problems of Nonconforming Use, Equitable Estoppel,
Exceptions and Nuisance

An owner of coas tal proper ty ini tially mus t de termine which
provisions of the [model] .local ordinance, if any, are
controlling. This is essentially a ques tion of timing. Under
the ordinance, if a nonconf orming s truc ture is "exis ting or under
cons true tion a t the ef fee tive da te," the se tback regula ti.ons
normally do not apply to the modification, maintenance, or repair
of the s true ture. Such cons true tion, however, must mee t three
requirements. First, alterations that increase the size and/or
lower the elevation of the structure are prohibited. Thus
cons true tion may occur only within the exis ting founda tions and
above the first dwelling floor or lowest deck of the existing
s true ture. Second, the cons true tion must mee t those requiremen ts
for a permi t under the ordinance that are designed to minimize
its adverse impact on the coastal environment. Third, the
restoration of a nonconforming structure that was damaged or
destroyed by coastal flooding or erosion is prohibited. The last
provision stems from the fact that the entir purpose of the
model ordinance would be defeated if structures in violation of
the se tback and proven to have an adverse impac t on the beach or
to be vulnerable to flood damage are allowed to be maintained and
recons true ted.

If a project does not meet the ordinance s deadline, the
common law doctrine of equitable estoppel might still prevent
imposi tion of se tback and permi t requirements on a par ticular
property. In contrast to the ordinance s grandfather provision
which requires an owner to show the exist nc or actual
cons true tion of a s true ture, equi table es toppel requi res an owner
to show only that he has relied on prior official approval to
make substantial investments in his proj ect. If such de trimenta'
reliance can be shown, the doctrine protects the owner from
changes in land use regulation.

Both the ordinance s grandfather provision and common law
equi table estoppel, however, may be unavailable if an owner has
knowledge of a pending change in land use res trictiovs that will
affect his property. Florida courts have of ten applied the "red
flag doc trine" if an owner has adequa te warning tha t his planned
use of land will be prohibi ted by pending changes in local
ordinances. In Sharrow v. City of Ania [S3 So.2d 27'  Fla.
f955! ], the doc trine was applied to impos a se tback line tha t
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was enacted af ter an owner had received a building permi t for his
proper ty. The cour t argued tha t the owner had full knowledge of
the pending se tback res tric tions when he received his permi t and
therefore must develop his proper ty in comp1iance wi th them, The
red flag doctrine could be invoked if the owner of coastal
proper ty under takes developmen t tha t should viola te the pending
model ordinance. The central issue in such cases is whether the

owner had sufficient 'knowledge of the pending change to reali ze
his project would be subject to Its restrictions, The proposal
of and subsequent public hearings on an ordinance in a particular
locality arguably are sufficient red flag warnings. Once these
events hav transpired an owner could not avoid the new setback
requirements simply by beginning construction or by making
subs tan tial inves tmen ts in his pro jec t.

A mis take in issuing an official permi t for construction
tha t ac tually viola tes th local ordinance would no t allow an
owner to invoke equitabl estoppel. In Godson v. Town of
Surfside [150 Fla. 614, 8 So.2d 497 �942! J, the Supreme Court of
Florida held tha t an owner could be forced to remove a completed
addition to his beachfront dwelling despite the fact that earlier
the city had approved his permit application. The permit had
failed to show tha t the proposed addi ti.on would viola te local
setback restrictions on the beach, but the mistake did not allow
the owner to invoke the protections of equitable estoppel.

Certain s true tures are excep ted from the se tback regula tions
of the ordinance. Generally, these exceptions include
improvements that enhance the coas tsl property owner s access to
and use of adjacent coas tal wa ters. "a twalks, footbridges,
docks, and boat shelters are allowed seaward of the setback as
noncommercial appurtenances to the li ttoral property. In order
to minimize adverse environmental effects, how ver, such
structures would be subject to the permit requirements of the
ordinance which restrict their loca tion, size, and design.

A structure in full compliance with the mod 1 ordinance
might. still constitute a public or private nuisance. Although
the ordinance is designed to prevent environmental degradation,
an approved development might cause des true ti.on of dunes and
coastal vegeta tion as well as crea te or aggrava te flooding,
erosion, and pollution problems. The. adverse impac t of such
development on public areas below th mean high ws ter line should
be sufficient grounds for a public nuisance claim, Yet one major
roadblock to public nuisance ac tions has been the claim tha t the
state, either bv legislative action or by constitutional
amend zen t, has legalized a type of poilu tion, the: by 1 i f ting i t
out of the category of a public nuisance. The same reasoning
might be appli d successfully against a local governm nt. Burin~
the laissez faire period, courts t nded to ov rprot..ct the right
to own and use private property and failed to recognize the
ecological consequences of pollution. Consequently, injunc tions
were denied in most cases on the alternate grounds that th-
nuisance di d not exis t ot' tha t the conomic impar tance of the
polluter s operations caused the equities to be balanced in favor
of the poilu ter.
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In a recent Florida decision, the First. District Court of
Appeal rejected a public nuisance suit in which a beachfront
projec t no t only had complied wi th the s ta te s setback line hu t
also had been approved by the Department of Natural Resources.
[Shevin v. Indico Corp., 319 So.2d 173  Fla. 1st DCA 1975!] The
court simply upheld the findings of the trial court, however, and
did not rule out such claims as a matt r of law. In light of
today s environmental consciousness, whether compliance wi th the
model ordinance or express approval by local authorities would
automatically preclude the bringing of a public nuisance action
is questionable. Of course, only after this Issue has been
tested in light of current public policy will the answer become
clearer. In any event, a private nuisance claim might be
available to riparian owners adversely affected by improper
siting or design of coastal development regardless of compliance
with the ordinance.

Legal Challenges to the Model Ordinance

An individual owner may directly challenge the proposed
ordinance in a number of ways. First, the local government s
location of the se tback line may be challenged on procedural
grounds. The ordinance expressly requires three steps: prior
scientific surveys, public notice, and public hearings. Failure
to adhere to these formal guidelines could jeopardize the
validity of any setback regulations Indeed, Florida s courts
undoubtedly should i.nsist not only that formal procedures be
followed but also that such procedures adequately insured
consideration of all issues and views relevant to establishing a
se tback 1.ine under the ordinance. In Heeb v. Trus tees of the
Internal Improvement Fund [37 Fla. Supp. 1  Dad County Cir. Ct.
1971], the Circuit Court of Dade County overturned a local
bulkhead line on procedural grounds despite the fact that formal
public notice and hearings had been provided. Scrutinizing the
record of the proceedings, the court determined that local
officials had dominated the proceedings 1n such a way as to
prevent presentation of adverse views and consideration of all
relevant issues. Thus mere formul adherence to the ordinance s
procedural provisions is not sufficient to meet th threshold
procedural requirements.

The subs tantive validi ty of a se tback could also be subjec t
to a ttack. Ini tially, an owner could apply to the local
governing body for review and revision of the established line.
As previously noted, changing natural condi tions at the shore
could undermine the substantive validity of a se t'back by altering
the physical fes tur s or vege ta tion upon which th line was
es tabli shed. Such changes could warrant no t onlv local
government review hut also judicial review: there is "lear
precedent in Florida for the proposition that a change of
conditions enables an owner to challenge an existing land use
res tric tion in the cour ts.

Florida s courts, however, presume the validity of anv
official determination of what land use regulations are needed
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for the public welfare. Local government need only show that its
regula tion can be suppor ted on grounds tha t are "fairly
debatable." The exi s tence of evidence agains t a dispu ted se t back
line, even evidence which might well have sustained establishing

different line, is not de termina ti.ve. Local government need
only demons tra te tha t subs tan tia1 evidence suppor ts i. ts dec i sion.
Consideration of comprehensive surveys and the provision of
adequate public hearings, moreover, undoubtedly would lend
further support to the local government s position. Nonetheless,
this presumption of validity could be overcome by sufficient
technical evidence and exper t testimony marshalled against a
proposed se tback line.

Variance Procedures and Problems

An owner wishing to undertake construction at variance wi th
es tablish d se tback res tric tions mus t apply d iree tly to the local
governing body. The ordinance authorizes discretionary variances
and attempts to provide sufficient guidelines for such
governmental action. A threshold requirement for obtaining a
variance is a showing of hardship on the part of an affected
landowner. An owner, however, would not be able to meet this
requirement if the hardship proves to be self-induced. For
example, a developer migh t pla t his subdivi sion so tha t a series
of small-sized lots straddle the s tback line. Aithout a
variance, no construction would be feasible on these seaward
lots. Mevertheless, the hardship imposed by the setback could be
avoided by al terna tive pla t ting tha t would enlarge the seaward
lots at the expense of upland parcels. Ry choosing to locate his
small lots on the seaward boundary of the subdivision the
dev loper has crea ted the complained-of hardship. Such hardship
should not be considered legitima te grounds for granting a
discre tionary variance.

In addition to a showing of hardship, an applicant for a
variance must also meet the requirements for a permit under the
ordinance. The list of permit conditions ought to b
sufficiently clear to obviate any chal1enge on the grounds of
inadequa te cri teria for granting or denying a variance. Unl ss
both public officials and private individuals have such
guidelines, the entire variance procedure is subject to a ttack.

The validi ty of variance procedures under the ordinance may
be undermined if a local governing body grants an excessive
number of variances. In Florida, setback restrictions can become
unenforceable against an individual who is denied a variance wh
several other property owners in the area have been successful in
oh taining one. Essentially, the cour ts argue that s refusal to
grant a variance aft r several have been allowed in similar
circumstances is arbitrary and capricious on the par t of the
admini s tra ti ve au thori ty and will not be sus ta ined. Fut' thermore,
the presumption of validity accorded to the initial establishment
of a se tback line probably would not be applied to variance s.
Uhereas most courts defer to local government s decisions on the
location of a setback as being quasi-legislative, these cour ts
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generally consider decisions on individual variances to be quasi-
judicial or administrative in nature and thus subject to closer
judicial scru tiny.

The Taking Issue

Since the Uni ted States Supreme Court s deci sion in Gorieh
v. Fox [274 U.S. 603 �927!], courts have generally sustained
setback lines as legitimate regulatory measures not requiring
public compensation. 1'his policy is j us tif ied for several
reasons. A se tback usually has a minimal adverse impac t on the
use of a particular property. A1.though i t prohibi ts construe ti.on
and excavation on one segment, the setback allows other uses of
tha t segment and permits all uses of the remainder; thus, the
value of property as a whole of ten remains unimpaired. ln
addition, an individual owner derives certai.n benefits from
se tback res tric tions: the value of property is direc tly enhanced
by proper siting of structures and indirectly enhanced by the
1 mposi.tion of the same res tric tions on neighboring proper ty.
Finally, when the effects of setback restrictions are assessed in
the aggregate, they clearly serve a legitimate public purpose by
promoting the safety, heal th, and aes the tic appeal of a
communi ty.

[A] number of flood plain zoning cases have allowed complete
prohibi tion of development wi thout requiring the state to
compensate the affected landowner. Fmphasizing the magnitude of
public harm prevented by these res tric tions, cour ts have regarded
beneficial uses such as agriculture or recreation sufficient to
avoid a compensable taking.

",c -'r -'c

The New !'ersey courts have addressed this issue directly in
the companion cases of Spiegle v. Borough of Reach Haven I218
A.2d 129 �966!, cert denied, 385 U.S. 831�966!; and 281 A.2d
377 �971! ] . The ini tial decision by the s ta t. s supreme cour t
upheld an ordinance es tabli shing a setback line for coas tal areas
subject to severe storm damage. "onsidering both the potential
public harm and the probable priva te losses tha t would result
from any construction seaward of the building line, the court
concluded that the "regulation prescribed only such conduct as
good husbandry would indica te that plaintiffs should themselves
impose on the use of their own lands." The mere fact that the
setback line might prohibit all construction on a given propertv
was insufficient to sus tain a claim of taking. An owner mus t
also show "the existence of some present or potential beneficial
use of which he has been deprived." From the cour't s
perspective, the erection of a building in a hazardous area where
it is almost certain to be severely damaged ar destroyed could
not be regarded as a project bringing any real economic benefit
to the landowner. Thus, by prohibiting such cons truc tion the
regulation merely affirmed what natural conditions alone would
dic ta te to a reasonable per son,
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'I'hat the ordinance was valid on Its face, however, did not
prevent. the plaintiff from asserting his claim of taking.
Indeed, in subsequent litigation Spiegle convinced the state s
appellate division that at least one of his proposed projects
could meet the threshold requirement laid down by the supreme
court. He first demonstrated that technically his planned
dwelling could be constructed seaward of the setback line in such
a way as to wi ths tand pred I c ted storm forces. He f u r ther showed
tnat it would be economically feasible for him to undertake such
a project. He thereby established to the satisfaction of the
court that the proposed use of his land would be to his benefit.
Having recognized Spiegle s real beneficial interest in
devel. oping the proper ty, the cour t then f ound 1i t tie di f f icul ty
in holding the imposition of the setback, which effectively
precluded all construction on Spiegl s property, "to constitute
a taking."

Recogni tion of the hazards to the landowner and the
potential harm to the public posed by homes and other structures
in flood-prone areas has prompted some courts to uphold
prohibition of all construction without compensating the affected
landowner. Moreover, if na tural condi tions themselves prove
sufficiently hazardous or inhospitable to obviate any profitable
use of a property, the reasoning advanced by both Spiegle and
Just affords another basis for severely regulating land use
without compensation. Indeed, these latter cases might provide
the most persuasive arguments for sus taining coastal
restrictions. Construction and excavation in areas subject to
flooding, erosion, and ecological degrada tion do not represent
reasonable beneficial uses of land, and thus the denial of such
uses should not be regarded as a compensable taking.

Conclusion

Rapid and largely unrestrained real estat~ developm nt along
the coastal zone poses unique problems of land use regulation and
planning. Two dichotomies permea te this them: the firs t is the
ubiqui tous conf t.ict b tween the right of a landowner to the free
use of his land and the power of the state to regulate
unreasonable use of property; second is the desire for growth and
development, which historically and almost by definition
disregarded ecological and environmental consequences.
For tuna tely, our coas tal environment Increasingly is being
considered a valuable treasure ra ther than an exploi table one.
Obviously, resolution of the competing interests w''ll involve a
delica te balancing process. Comprehensive local regula tion of
coastal construction and excavation can serve a vi tal and
necessary function in resolving coastal. zone problems. I'he model
ordinance which follows is designed to assist coastal corn~unities
in implementir g their planning programs.
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NOTES

1. Tn order to preserve dunes and na tural shore1ine processes,
and control construction in hazardous or unstable areas, the Beach
and Shore Preservation Act and the Coastal ~one Protection Act of
1985 establish three zones of regula tion in coastal areas
coas tal construction control lines, thirty-year erosion lines,
and coastal building zones.

Coas ta1, construction control lines  CCCLs! are es tabli shed
by the Department of Natural Resources  DNR! for each county
with open, sandy beaches to define the beach-dune system
subject to "severe fluctuations based on the 100-year storm
surge...." DNR may establish segments of a CCCL landward
of the 100-year s torm surge zone, "provided such
segments do not extend beyond the landward toe of the
coa s tal barrier dune s true ture tha t in tercep ts the 100-year
storm surge." The 1985 amendments to chapter 161 require
the Governor and Cabinet to adopt the CCCL af ter a public
hearing.

Chapter 161 provides tha t once a CCCL is established, "no
person ... shall construct any structure whatsoever seaward
thereof; make any excavation, remove any beach material, or
otherwise alter existing ground elevations ...; or damage or
cause to be damaged such sand dune or the vegetation growing
thereon seaward thereof except as hereinaf ter provided." The
language is not a complete prohibition on construction seaward of
the CCCL. DNR can grant or approve permits for construction
seaward of the CCCL if there already exists a "reasonably
continuous and uniform construction line closer to the line of
mean high wa ter" than the CCCL or the proper ty owner supplies
adequate da ta on shore and dune stability and storm ti.des to
demonstrate that the siting and design of the project will not
endanger the dune sys tern, exi s ting s true tures, or ad jacen t
properties.

The thirty-year erosion line is intended to 1.imi t
construction in areas where the shoreline is unstable by
prohibiting permits for major structures seaward of the line.
The line is to be based on DNR projections of what area will be
seaward of the seasonal high-wa ter line wi thin thir ty years of
t' he da te of applica tion f or a permi t. The CCCL crea tes the
landward limit of the thirty-vear erosion line. The lepisla tion
provides, however, tha t where the prohibi tion precludes
construction, a permit for a single-family dwe1.ling mav be issued
if:

1, The parcel for which the single-family
dwelling is proposed was platted or subdivided by metes
and bounds before the effective da te of this section

I Oc t. I, 1985];
2, The owner of the parcel ... does not own

another parcel immediateLy adjacent to and landward of
the parcel for which the dwelling is proposed;
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3. The proposed single � family dwelling is located
landward of the frontal dune; and

0 ~ The proposed single-family dwelling will be as
far landward on its parcel as is practicable wi thout
being loca ted seaward of or on the frontal dune.

The CCCL requirements and the prohibitions relative to the
thirty-year erosion line do not apply to "any modification,
maintenance, or repair to any existing structure within the
limits of the existing foundation which does not require,
involve, or include any additions to, or repair or modification
of, the existing foundation of the structure." "Soecifically
excluded from this exemption are seawalls or other rigid coastal
or shore protection structures...." In the case of rebuilding a
major structure, e.g., af ter a major hurricane, the act provides
tha t:

[ t]he depar tmen t may, however, a t i ts discre tion, issue
a permit for the repair or rebuilding within the
confines of the original founda tion of a major
s truc ture .... Under no circumstances shall the
department permit such repair or rebuilding that
expand the capacity of the original structure seaward
of the 30-year erosion projec tion.... However, in
reviewing applications for rebuilding, the department
shall specifically consider changes in shoreline
conditions, the availability of other rebuilding
op ti ons, and the desi gn adequacy of the projec t sought
to be rebui1 t.

The coastal building zone is defined as an area 1500
feet landward of the CCCL in areas where it is established
and 3000 feet landward of the mean high-wa ter line in other
coastal areas. The zone extends to as much as 5000 feet
from the CCCL on barrier islands. Within the coastal
building zone, ma j or s true tures mus t mee t s ta te minimum
structural requirements, including conforming to the
S tandard Building Code and being designed to wi ths tand
100-year storm event.

0 major problem in the management of barrier islands,
beaches, and dunes has been the fac t tha t both federal and state
programs, including flood insurance, transportation programs,
sewage treatment facility funding, and disaster relief, have
tended to subsidize growth in the sensitive barrier areas. Tbe
federal government has enacted legisla tion to limt.t continued
subsidization of grow th on itadeveloped barriers,

Section 3~~1 d! �! of the 3mnibus Budget Reconciliation
Act of 1981, P.L. 97-35 established a new section 1321 af the
Vi. a tional Flood Insurance Ac t of 1968. Section 1321 a! states
tha t no new federal flood insurance coverage shall be provided on
or af ter October 1, 1983, for any new construction or substantial
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improvements of structures located on undeveloped coastal
barriers  now the Coastal Barriers Resources System!. Many nf
Florida s islands do not qualify under the definition of coastal
barrier in the Act because they are coquina or limestone based,
ra ther than sandy sediment. In spite of the many areas not
included as barriers, over half the total area ineligible for
flood insurance is located in Florida, Texas and Louisiana.

The Coastal Barrier Resources Act, P.L. 97-378, bans
direct and indirect federal subsidies for development on barrier
islands designa ted part of the Coastal Barrier Resources System.
New federal assistance is prohibi ted for roads, bridges, se~er
systems, and VA and FHA housing loans. There are exceptions for
energy development, na tional defense and Coas t Guard ac tivi ties,
maintenance of navigation channels and facilities, and
enhancement of fish and wildlife habi.tat.

Bostic v. United States, 581 F. Supp. 254 �984!, discusses
the Coastal Barrier Resources System:

II. Legislative Background

Bills to enact a Coastal Barrier Resources Act were
originally introduced in April, 1981. Prior to passage of
initially proposed legislation, the Omnibus Budget Reconciliation
Act of 1981  hereinaf ter OBRA! was signed into law on Augus t 13,
1981. Section 341 d!�! of OBRA established a new section of the
National Flood Insurance Act of 1968, 42 U.S.C. 4028, which
provided that no new federal flood insurance would be provided on
af ter 0" tober 1, 1983, for new cons true tion or substantial
improvements of structures located on undeveloped coastal
barrier s to be designa ted by the Secretary of Interior.

J J *

In accordance with the directive of Section 341 OBRA, the
Secretary established a Coastal Barriers Task Force to conduct
the requisi te s tudy. This s tudy by th Task Force resu1 ted in
the creation of ... maps which designated undeveloped coasta1
barriers. The Secre tary repor ted his f indings to Congress on
April 13, 1982.

During the time that the Department of Interior Task Force
had been fulfilling its responsibilities under OBRA, in fact,
during the final stages of agency action, Congress passed CBR4
[16 U.S.C. 3501 t seq.], which was signed into law by the
President on October 18, 1982.

I

[T]he final maps referred to in Sec tion 4 of CBRA superseded and
replaced the proposed [ORRA] maps

III. T' he Coas tal Barrier Resources 4ct

The enactment of CBRA established the Coas tal Barrier
R sources Sys tern  hereina f ter CBRS or the Sys tern! ... whf ch
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consists of undeveloped coastal barriers located on the Atlantic
and Gulf coas ts of the Uni ted S ta tes.

Section 5 a! l! of CBRA prohihi ts new federal expenditures
or f inancial assis tance wi thin the CBRS. Ef fec tf ve Oc tober I,
1983, the financial assistance prohibited explicitly includes
flood insurance

Section 3 of CBRA defines an "undeveloped coastal barrier"
to mean:

 A! A depositional geologic fea ture  such as a bay barrier,
tombolo barrier spit or barrier f.sland tha t--

 i! cons f s ts of unconsolida ted sedimentary ma terials,
 ii! is sub$ec t to wave, tidal and wfnd energies, and
 iii! nro tee ts landward aquatic habf tats from direct wave
a t tack; and

 B! all associated aquatic habi tats, including the adjacent
wetlands, marshes, estuaries, inle ts, and nearshore wa ters; but
only if such features  i! contain few manmade s tructures and
these s true tures, and man s ac tivi ties on such fea ture and wi thin
such habf tats, do not significantly impede geomorphic and
ecological processes, and  ii! are not included within the
boundaries of an area established under Federal, S tate, or local
law, or held by a qualified organizatIon ... primarily for
wildlife refuge, sanc tuary, recreational, or natural resource
conservation purposes.

".c

The purpose of CHRA is manifold:

The Congress declares i t is the purpose of this Ac t to
minimize the loss of human life, wasteful xpenditure of
Federal revenues and the damage to f f sb, wildlife, and o ther
na tural resources assoc fa ted wi th the cows tal barriers along
the Atalntic and Gulf coasts

*

Congress goal is to be accomplished by:

res tric ting future federal expendi tures and financial
assis tance which have the effect of encouraging development
of coas tal barriers ... and bv considering the means and
measures by which the long-t rm conservatfon of these fish,
wildlife, and other na tural resources may be achfeved.

In achieving i ts goal, Congress has expressly confined i ts
curtailment of federal assis tance to undeveloped coas tai
barriers.

Th. requf remen t tha t only those coas tal barrfers containing
few man-made structures be included in the system serves two
purposes. First, the denial of federal assistance to
exisi ting developed communities, many of which have been
established for many years, would be inequitable. Second,
in areas where development has already taken place, the
structures and man s activities in these areas tend to
interfere wi th the na tursi processes and change the
essential na ture of coastal barriers. I House Report!
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The original criterion used by Congress to make a threshold
determination of developed and undeveloped barriers was whether
there existed approximately one structure per five �! acres of
fastlands. With this beginning point the Commi ttee examined the
maps proposed by the Secretary and made its determina tions
regarding the barriers. [Section 4 of CBRA references and adopts
maps for the CBRS. ]

3. Florida has also taken measures to limit subsidization of
growth in sensi tive coastal areas. Governor Graham issued the
following Execu tive Order in 1981:

EXEC /TIVE ORDER NU'.ABER 81 � 105

WHEREAS, it is the policy of the State of Florida to protect
and manage Florida s extensive, fragile coastal resources, in
order to enhance the recreational, scientific and natural
resource values, for both present and future Floridians; and

WHEREAS, coastal barriers, which include barrier islands,
beaches, and related lands, are essential to the maintenance of
these coastal resources; and

WHEREAS, these coas tal barriers serve to reduce Florida s
vulnerabili ty to na tural hazards, par ticularly hurricanes,
thereby reducing the ever-present threa t to human life, priva te
and public property, and other resources in the coastal areas;
and

WHFREAS, these coas tal barriers are vulnerable to
hurricanes, other storm damage and geologic composition, and are
continuously altered by wave, tidal, and wind actions; and

WHEREAS, these coastal barriers are a source of beauty and
enjoyment, in addition to contributing billions of dollars to the
S ta te s economy annually; and

WHEREAS, past utilization of coastal barriers of ten has not
taken place in a manner consis tent wi th public sa ~ e ty and
economic welfare; and

WHEREAS, certain S tat ac tions, programs, and funding
poLicies have historically subsidized and encouraged development
on coastal barriers resulting in loss of barrier resources,
increased vulnerabili ty of human life, heal th, and proper ty and
the recurring obliga tion of tax dollars; and

WHEREAS, the Florida I.egisla ture, the Governor, the "a bin t,
and various s tate agencies have recognized the importance of
pro tec ting these cri tical coas tal areas and sought to manage
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these resources in a manner consistent with the principles of
public safety, economic development, and resources;

'IOW, THFREFORE, I, BOB GRAHAM, as Governor and Chief
Executive of the S tate of Florida, by vi r tue of the au thor i ty
ves ted in me by the Cons ti tu tion and the Laws of the S ta te, do
hereby issue the following order effective immediately:

The Secretaries of the Departments of Commerce,
Environmental Regulation, Health and Rehabili ta tive Services,
Transportation, Veteran and Community Affairs and Director of the
Governor s Of f ice of Planning and Budge ting are directed to take
the following actions as applicable to their agencies:

1. Give coastal barriers, which include barrier islands,
beaches and rela ted lands, high considera tion in exis ting s ta te
land acquisition programs and priority in the deve1.opment of
fu ture acquisi tion programs.

2. Direct s tate funds and federal grants for coastal
barrier projects only in those coastal areas which can accomodate
growth, where there is need and desire for economic development,
or where potential danger to human life and property from natural
hazards is minimal. Such funds shall not be used to subsidize

growth or post disaster redev lopment in hazardous coastal
barrier areas. Specific consideration shall be given to the
impacts of proposed development or redevelopment with respect to
hazard mi. ti ga ti on.

3. Encourage, in cooperation wi th local governments,
appropriate growth management so that population and property in
coastal barrier areas are consistent. with evacuation capabilities
and hazard mi tiga tion s tandards.

Signed 4 September 1981

An Attorney General s opinion sugges ted tha t the execu tive
order was an ineffective and unenforceable tool for protecting
coas tal barriers. The coas tal inf ras true ture policy of the
Coastal 7one Protection Act of 1985, however, reinforces the
governor s expenditure limitation approach. The act provides
that "Injo state funds shall be used for the purposes of
ons true ting bridges or causeways to coas tal barrier islands

which are not accessible by bridges or causeways...," and the
s ta te wi 1 I no t expend funds to expand i n f ra s truc tu re unless I t is
consis tent wi th the approved coas tal management lement of local
comprehensive plans. In addi tion, sec tion 163, 3178 provides tha t
"i t is the in ten t of the Legis la ture tha t local gave rnmen t
comprehensive plans ... limi t public expendi tures in areas tha t
are subject to destruction in natural disaster.
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CONCLUSION: THE FUTURE OF COASTAL MANAGEJ'1ENT IN FLORIDA

In the early 1970s, Florida seemed to be at the forefront of
the environmental and coastal management movement. Florida s
legislation and programs were innovative, but in large part
reactionary. Former Governor Reuben Askew was quoted as saying
tha t if governments were "judged solely on their response to the
environmental crisis, I m confident tha t F1.orida would walk away
with the honors." Once environmental crises of the early 1970s

hurricanes, floods, droughts, wa ter shortages � had passed,
public interest waned, and programs suffered from insufficient
funding and conservative implementation and interpretation.

Ehe environmental conservatism tha t domi na ted the late L 970 s

perhaps peaked in 1978 when the s ta te legis la ture "downgraded"
the s ta te comprehensive plan to advisory, rejected as draf t s ta te
coas tal plan, and passed the Coas tal management Ac t. The "No New
No thing Ac t," as the coas tal ac t was dubbed, manda ted the
Depar tmen t of Environmental Regula tion to crea te a coa s ta1
management program from existing legislation and authorities. Tn
spi te of this limi ta tion and the apparent "lack of and
environmental base, an economic development base, or a local
government base,"1/ Florida developed a program that received
federal approval in 1981.

In a 1983 Coastal Discussion Paper prepared for the
Governor s Coastal Resources Citizen s Advisory Commi.ttee and the
Office of Coastal Management, Tins Bernd-Cohen summarized the
strengths and weaknesses of the Florida program:

The program:

provides a clear program focus on coastal and
coas tal-rela ted i ssues

provides a central location for coordinating,
tracking, and reviewing coas tal ac tivi ties,
research, and programs
provides a federal-s ta te-local pat tnership in
coas tal management
provides an institutional framework within
which complex coastal issues, policies, and
problems which cross jurisdictional boundaries
can be resolved through coordina ted s ta te
management and joint problem � solving
provides a state voice in federal activities
through federal consistency reviews and .,oni tors
federal level policies and regulatory changes
which may affect Florida

1. 0 Connell, Florida s Struggle for Approval Under the Coastal
Zone 'management Act, 25 Nat. Res. J. 61, 69 �985!.
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f os ters a grea ter awareness of complex coas tal
issues and the impact of development on
na tural resources, while providing s taff
expertise to address the problems and policy
issues and solve problems.
directs coastal funding to address issues and
solve problems

maintains Florida s eligibility to receive
federal funds for coastal management,
interagency coordination, and sta te policy
planning

Lleaknesses of the program, which impede its
effective implementation and limi t i ts applicability as
a comprehensive resource managemen t program, are rela ted
to limitations placed on the program by the Florida
Coas tal "management Ac t. The program:

is based on existing state statutes which are
fragmented and single purpose oriented
cannot require state agencies to coordinate
management activities or bind agencies to joint
policy decisions and negotiated conflict
se ttlements

has a weak state � local partnership in coastal
management because local participation is
v olun ta ry

is supported by insufficient state resources to
carry out the program wi thou t federal assistance
i s underu til ized by s ta te agencies, the
Governor, and the legisla ture

Florida s program has been crippled from i ts inception by
insuff icient s ta te funding and s taff ing, and now funding from
federal sources has also dwindled. Although Congress has
persisted in its support for the coastal zone management program,
president Reagan has "zero budgeted" coastal programs for the
past two years. Like other environmental programs, the federal
coastal zone program has received less emphasis under the current
administration. Under the "new federalism," the states have
suddenly found themselves in a leadersh'p role for enviromental
prot ction and coastal management af ter almost two decades of
federal government initiative.

In Florida, the pendulum also has swung in regard to public
concern for and awareness of environmental issues. >redictions
of Florida s growth bv the end of the century have focused
attention on the inadequaci s of state programs. A recent survev
of Florida citizen s identified growth management as Florida s
most impor tant problem. Although the rubric has changed fror,
coas tal management to growth management, the issues are s till the
same -- comprehensive planning and managem nt of land use and
natural resources, protection of unique and sensitive areas, and
maintenance of Florida s "high quality of life."
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Florida s legislature has accepted its new role and mandate,
and in 1983 and 1984 enacted landmark water resources and

wetlands pro tee tion legisla tion. In 1985, the adop tion of the
State Comprehensive Plan and the enactment of the Growth
;management Act and the Coas tal Zone Protection Ac t grea tly
enhanced the sta te s capabili ty to manage coas tal uses and
resources. Among the major achievements of the 1985 legislation
are:

s trengthening of the coas taI managemen t elemen ts of local
government comprehensive plans;

requiring s ta te review of local plans f or consi s tency wi th
the S tate Comprehensive Plan and providing a mechanism for
encouraging consistency;

limitations on infrastructure funding that subsidizes
growth on barrier islands and growth that is inconsistent vith
the coastal management element of local government comprehensive
plans;

prohibitions on major structures in areas subject to
erosion.

-limi ta tions on post-hazard rebuilding of coas tal
s true tures;

special coas tal cons true tion s tandards designed to pro tec t
the dunes, shorelines, s true tures, and lives.

The nex t s tep mu s t be s trong, e f f ec tive, well-f unded
implementation with continued public support. Public awareness,
education, and support are not only the impetus for legislative
action, but the key to effective implementation.

Without a public consensus, the program will
only limp along with forced and begrudging
compliance. Florida cannot afford to operate the
program wi thou t the help of the ci tizens, who must
be educated as to the need for the program and be
shown, by agency example, tha t the rela tionship
between state regulation and local implementation
need not be adversarial. County Commissioners
vill not enforce the program if their constituency
regards i t as a handicap ins tead of a personal
need and goal. The public and local government
f orm the f ounda tion of the arch, wi thou t which the
keys tone program will fall. The s ta te does no t
have the po~er, personnel, or funds to simply
impose the program. It must persuade local
go vernmen t to i neo rpora te coa s ta I env i r onmen ta I
considerations in all appropriate decisions and it
must provide the technical expertise at state,
regional, and local levels to advise local
government. Continuous, flexible, progr ssive,
informed, and imaginative planning must be the
watchword. ~uy, Florida s Coastal Management Program:

A Cr i tical Analysi s, 11 Coa s tal Zone Ngm t.,J. 219,
241-2 �983! .
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