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Introduction

In creating the Shipping Act of 1984, Congress recognized that
it would significantly affect an industry that had relied on a
congistent Cengresalonal charter since 1916, 1In order to create an
appropriate evaluation of the changes in liner shipping occasioned by
the implementation of the recent Shipping Act, Congress mandated that
the Federal Maritime Commission host two colloquia to be held in 1986
and 1988 to address specific questions of implementatien,

The first of these meetings was held in association with 0id
Dominien University in 1986 and provided an opportunity for east coast
U.3. and Eurcpean carriers, shipping associations, shippers, NYOCCs
and regulators to come together to address the question of whether the
changes mandated in the Act were achleving the desired ends. The
second meeting, on which this Proceedings reports, was held February
18 and 19, 1988 at the Queen Mary Hotel in Long Beach, California and
was attended by over 350 individuals,

Sponsored by the Federal Maritime Commission, the Sea Grant
Program of the University of Southern California and the Paul Hall
Endowment in Marine Transportation at the University of Southern
California, this second meeting was similarly designed to elicit the
comments and experience of U.3. and foreign companies engaged in
maritime transportation of goods, The location on the west coast of
this second meeting was designed to facilitate the participation of
west coast and Asian companies.

The objectives of both meetings have been to elicit
information on the current status of various sectors of the shipping
industry; to explore the impacts of expected global changes in the
industry on U.5, trade and shipping; and to exchange views on current
theories and practices of government regulation in international
tranaportation.

The Conference also saw the inauguration of the Paul Hall
Memorial Lecture Series, a program of the Paul Hall Endowment in
Marine Transportation at USC. The Endowment was established in 1481
to promote marine transportation educational programs. The Memorial
Lecture Program was developed in 1987, and honors distinguished
contributors to marine transportation. Herbert Brand, a longtime
assoclate of Paul Hall and the Chalrman of the Board of the
Transportation Institute, was the first reciplent of the Paul Hall
Award and presented the first Memorial Address at the conference,



These proceedings contain the complete texts of written
statements prepared by the panelists and the documents prepared by the
staff of the Federal Maritime Commission, They are organized by
panel, and serve to illustrate the range of views held by
representatives of various sectors of the industry and by those In
government. Biographical information on the Confarence partlieipants,
as well as a list of these in attendance, have been included in this
volume,

We owe particular thanks to the program committee for the
success of this meeting: Robert S. Agman, Robert A. Ellsworth,
William B, Kelly, Sandra L. Kusumoto, Robert A. Peavy, Thomas D.
WIlcox, Peter G. Sandlund, Edward J. Sheppard, R. Erik Stromberg, Don
Walsh and Roger Wigen, They succeeded in assembling a distinguished
group of panelists whose contributions helped make the Symposium a
great success.

The staffs of the Ports of Long Beach and Los Angeles, and
Crowley Maritime were instrumental in making this meeting so
enjoyable, James McJunkin Executive Director of the Port of Long
Beach, and Ezunial Burts Executive Director of the Port of Los
Angeles, addressed our February 19 luncheon, presenting their views of
the impact of the Shipping Act on their own ports. Julia Nagano,
Manager of Media Relatlons for the Port of Los Angeles and David
Zanotta, Director of Public Relations for the Port of Long Beach,
handled all of the arrangements for the two host ports. Brent
Steineker and Esther Chavez of Crowley Maritime made all of the
arrangements for the harbor tour on the evening of February 18.

Robert L. Friedheim, co-convener of the symposium and Director
of the Sea Grant Program at the University of Southern talifernia,
marshaled the efforts of a very capable Sea Grant staff -— notably,
James A, Fawcett, Director of the USC Sea Grant Marine Advisory
Services and Seaport Management Specialist, and Lola Williams and Lori
Fleming, who coordinated all of the arrangements for the Symposium.

For their assistance in produzing this volume, thanks to Lori
Fleming of USC Sea Grant, and Maria . Aguilar for her cover design.

Phyllis M. Grifman

Editor

Sea Grant Program

University of Southern California



Opening Remarks
Edward J. Philbin

Commissioner
Federal Maritime Commission

Although the co-sponsgr of this symposium is a great
educational institution, the University of Southern California, this
is not going to be an academic exercise., We are here for a debate of
the issues raised by the Shipping Act of 1984. The ideas, opinions
and information generated here without doubt will have a direct impact
on the upcoming Congressionally mandated review of the 1984 Shipping
Act. Therefore this symposium is a very important preliminary step in
the evaluation process that {s about to begin.

Section 18 of the Act directs the Federal Maritime Commission
(FMC) to gather and analyze trade datz and other information
czoncerning the impact of the Act, to consult with other federal
agencies concerning that data colleection and to issue a report within
51ix months after the five year data gathering perlod. At that time an
advisory commission on conferences and gcean shipping composed of
government and private sector appointees will be formed, The advisory
commission will receive the FMC report and old hearings and make
recommendations to Congress and the President on future legislation.
Therefore, the FMC's report and analysis almost certainly will have a
major impact on the review process and on any future modifications of
the 1984 Act.

To insure the accuracy of our data collection the Commission
has, T think with great foresight, labored mightily to involve every
element of the maritime community. The report to the advisory
committee will not have been prepared in an ivory tower, {arriers,
shippers, ports, independent marine terminal operators, NVOCCs,
freight forwarders and shippers' associations have been and continue
to be consulted regularly, either through surveys or as study groups,
and shortly as a legally constituted advisory committee to the Federal
Maritime Commission., But it is through meetings such as this that the
various components of the industry and government can meet in an open



arena to candidly and hopefully peacefully exchange views and
opinions. That's what we concluded from our very successful symposium
in Norfolk, Virginia in June of 1986, which featured a wide range of
very frankly stated perspectives on the current regulatory program.

At that time, concepts such as service contracts and mandatory
independent action were advoeated and villified, We heard the
Shipping Act being praised for its great impact, derided for having no
impact, condemned as disastrous, and lauded for its positive effects
an shipping.

This symposium provides another opportunity to engage in, as
the diplomats put it, a full and frank exchange of views as we
approach the fifth and the final year of our mandatory data collection
and analysis period, Opportunity is the operative word here. Section
18 provides all members of the maritime community with the rare
opportunity to participate directly and officially in the review of
the legislation which is critical to their operations. I am aware of
no other instance in which agency and industry input has been built
into the legislative process, In the same spirit, the Commission 1is
determined to insure that the exercise of its statutory
responsibilities fully utilizes industry insights and experience, and
therefore the opportunity to be an active player in the review and
posaible reformulation of U,S, maritime regulatory law is here today.

1 think it is significant that representatives of non-U.S5.
interests, such as foreign flag carriers, are also avalling themselves
of this oppertunity, Thelr contributions during the Norfolk symposium
were an important element in the success of that effort, and I am
especially happy to welcome them again as important members of the
U.S. trade community., A special welcome to Dr, Henry de la Trobe for
traveling all this distance to attend,

The Commission is committed to invelving every sector of the
maritime industry in the review and assessment of the 1984 Act, as
evidenced by its encouragement of breoad participation in this
symposium., I refer not only to those who make formal presentations
and serve as panelists, but also to those who are here to listen and
to challenge the views and opinions which will be expressed. again, 1
welcome you all and I wish for us all an informative and a productive
symposium. Bob Ellsworth, who has been primarily responsible for
guiding this Section 18 study for the FMC, will now present the
findings on "The Shipping Impact of 1984 - Four Years after Enactment "



Findings on the Impact of the
Shipping Act of 1984

Four Years After Enactment

Sandra L. Kusumoto
Dr. Robert A. Ellsworth
Bureau of Economic Analysis
Federal Maritime Commission

Good morning. It is a pleasure to be with you
today to participate in what should prove to be a meost
informative and interesting symposium. We have been
fortunate indeed to have with us panelists and guests
from all over the world.

Before we begin our panel discussions, I thought it
might be helpful to give you a little background about
the review process which Congress built into the
Shipping Act of 1984 and then briefly tell you about
some of the information we have collected thus far to
evazluate the impact of the Act,

Let me begin with a brief outline of section 18 of
the Act which establishes the review process.

Section 18 requires that the Commission, for a
period of five years after enactment, collect and

analyze information concerning the impact of the Act



upon the international ocean shipping industry,
including data on:

{l) increases and decreases in the level of

tariffs;

(2) changes in the frequency or type of common
carrier services available to specific ports
or geographic reglons;

{3} the number and strength of independent
carriers in various trades; and

{4) the length of time, frequency, and cost of
major types of regulateory proceedings before
the Commission.

In addition, the Commission must also prepare

reports on the following topics:

(1) the advisability of adopting a system of
tariffs based on volume and mass of shipment;

{2) the need for antitrust immunity for ports and
marine terminals; and

(3) the continuing need for the statutory
requirement that tariffs be filed with and
enforced by the Commission.

Six months after the expiration of the five-year
period, the Commission must report the information, with
an analysis of the impact of the Act, to Congress, to
the Advisory Commission on Conferences in Ocean Shipping
and to the Department of Transportation, the Department
of Justice and the Federal Trade Commission. The

Advisory Commiseion is to be formed five and one-half



years after enactment and will be comprised of 17
members including a cabinet level officizl, four members
from the Senate; two from the Committee on Commerce,
Science and Transportation and twec from the Committee on
the Judiciary; four members from the House of
Representatives; two from the Committee on Merchant
Marine and Fisheries and two from the Committee on the
Judiciary; and eight members from the private sector.

The Advisory Commission is instructed to conduct a
comprehensive study of, and make recommendations
concerning, conferences in ocean shipping. The study
shall specifically address whether the nation would best
be served by prohibiting conferences, or by closed or
open conferences. The Commission's final report is due
in one year and should include recommendations for such
administrative, judicial and legislative action as it
deems advisable.

Clearly, the Advisory Commission has a very broad
mandate to produce recommendations that could
dramatically alter the requlatory regime in the
international ocean shipping industry. It is expected
that the information collected by the FMC will influence
the recommendations of the Advisory Committee so we
would like tc turn now to a brief discussion of our
collection efforte and findings thus far. First, we
will discuss our data collection efforts in regards to
the questions we must address about the impact of the

Act on rates, service, competition and regulatory costs



and second we will review the results of surveys we have
sent to various segments of the industry scliciting
their views on the impact of the Act and their
suggestiong for revisions, For the presentation ¢f the
results of our data collection efforts I would like to
pass the baton to Ms,. Sandra Kusumoto who is also with

the FMC's Bureau of Eccnomic Analysis.



Thank you, Dr. Ellsworth. I would like to briefly
outline the Commission'’s section 18 efforts to date
recgarding the collection of data. One important
question facing the Advisory Commission on Conferences
in Ocean Shipping will be what has happened to the level
of tariffs - i.e., freight rates since the Act was
enacted. Since March 1984, a considerable amount of
staff time has been spent compiling tariff rates for the
following country-to-country trades:

Australia - To/From:

U.S5. Pacific Coast

U.S. Atlantic Coast
Brazil - To/From:

U.S. Atlantic Coast

U.5. Gulf Coast
Italy - To/From:

U.5. North Atlantic Coast
Japan - To/From:

U.8. Pacific Coast

U.S. Atlantic Coast
Taiwan ~ To/From:

B.S. Pacific Coast

U.S. Atlantic Coast
West Germany - To/From:

U.S. North Atlantic

U.5. Sowth Atlantic

The Commission staff is collecting conference port-

to-port tariff rates, and surcharges such as the CAF



(currency adjustment factor)}, the BAF (bunker adjustment
factor), terminal handling charges, container yard
origin and destinaticn charges, and any discounts,

Based on the top moving commodities of the conference in
each of the trades mentioned above, these charges were
determined by the staff -- working closely with
conferences and the carrier study group, about which I
shall have more to say in a moment -- as the most
important surcharges to capture in determining the rate
the shipper would be charged. The top moving
commodities of the conference in each trade were
ascertained in one of two ways. First, the Commission
staff used a publicly avajilable data base, the Journal
of Commerce's PIERS {Port Import and Export Reporting
System} to determine the top moving commcdities by
weight of each of the various conferences for 1984. For
several trades, especially the measure trades such as
the inbound Japan/Taiwan to the U.S., the staff received
revenue tons from the conferences and carrier study
group. As you can see, the Commission is working very
closely with the carriers and conferences, as well as
other groups, to ensure that the data being collected
are accurate. It is important to note that shortly
after the passage of the Act, the staff concluded that
the collection of information in isolation might result
in migleading or erroneous data. It was believed that
it would be very beneficial if the methodology, and the

data collected by pursuing an agreed upon methodelogy,
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could be verified by the affected parties. The staff
contacted carriers, shippers, perts and other groups to
see whether they would be interested in forming study
groups to meet occasionally with the staff to help
verify data. To date, carriers, shippers, ports, marine
terminal operators, freight forwarders, shippers'
associations and non-vessel operating common carriers
have formed study groups tc work with the staff of the
Commission.

These study groups have been instrumental in
ensuring that the data collected are accurate and
properly indicate the impact of the Act. Thus far, the
most important functions of these groups have been to
work with the staff to verify data collected to
determine the impact of the Shipping Act of 1984 on
freight rates and to participate in surveys sent to each
segment of the industry requesting their views on the
Act.

In addition to the ccllection of port-to-peort
conference tariff rates, the staff is also collecting
information on service contracts, independent action,
and single factor through rates. Independent action
rates are rates, including terms and conditions of
service, published in the conference tariff which are
different from the common rate published in the tariff.
One benefit of meeting with varicus industry study
groups has been that they recognize that a rate study

would be incomplete and erroneous if the Commission did
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not also have information on the impact of service
contracts, independent action and the ability of
conferences to file conference intermodal rates. Thus a
form was developed that would help the staff capture
information on the volume of conference traffic moving
under conference port-to-port, independent action,
service contracts, and single factor through rates.
This form is sent to the conference chairmen each year
and to date information has been received for calendar
years 1985 and 1986. By having this information, the
staff is able to distinguish between "paper rates" and
rates under which cargoes move. For example in the U.S.
to Par East trades, since enactment of the Act through
fiscal year 1987, 965 service contracts have been filed
by liner operators. In the inbound Far East to U.S.
trades, this number is 5,049. As you can see, it is
important that a rate study include information about
service contract rates. I would like to now show you
what the staff has done with some of the information
provided by the conferences for the North Europe and
Japan trades.

For the U.S. Atlantic to North Eurcope trade, a few
examples which have been compiled indicate that for some
commodities the port-to-port tariff rates have steadily
increased since 1984 following each general rate
increase, while the rate which applied to most of the
cargo, which moved under one of the other tariff systems

or arrangements, declined during the same period. The
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upward drift in tariff rates, relative to service
contracts, single factor through rates (single factor
intermodal rates - SFI1}), or independent action (IA)
rates, is an indicator that these other tariff systems
are actually moving most of the traffic. The port-to-
port rates therefore represent "paper rates" in the
sense that shippers will have no incentive to use them
{(so the rates exist only on paper), as long as they
remain higher than alternative rates.

An important task is therefore to determine, first,
how many "paper rates™ exist for the selected
commodities and, second, what adjustment, if any, is
required for those commodities having “paper rates” in
order to convey the changes in the rate under which most
of the selected commodities moved. For the remaining
commodities, which move under the tariff rates, the
port-to-port rate will provide the necessary information
about rate levels.

Results from completed forms for the U.5. Atlantic-
North Europe Conference clearly indicate that port-to-
port "paper rates” exist where most of the cargo moves
under intermodal or service contract rates. Graph 1
compares the Consumer Price Index {CPI) with an
aggregated weighted index of port-to-port tariff rates
for major moving commodities (unmanufactured tobacce,
hardwood lumber, medical supplies, corn seed, veneers,
cigarette filter fiber, frozen pork offals, and graphite

and carbon electrodes). The weighted index, based upoen
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1984 tonnage obtained from the PIERS data base shows
that the port-to-port tariff rates are depressed and
have been declining since 1981. These commodities are
shipped primarily under port-to-port rates.

Graph 2 is also based upon 1984 tonnage from PIERS
and similarly compares the CPI with a port-to-port
tariff rate index of six other major moving commodities
{roadmaking equipment parts, automobile parts, engines,
photographic equipment, synthetic rubber and synthetic
yarn). The rate index appears to indicate that the
port~to-port tariff rates for these commodities have
kept pace with inflation, and have done better than
those in the first graph. However, this group of
commodities has another characteristic jin common; they
may have been moving under intermodal rates since 1983
and since 1985 under service contracts. In fact, data
provided from the transport movement guestions indicate
that very little tonnage is actually moving under the
port~to~port conference tariff rate. For example, only
10 percent of the U.S. Atlantic-North Europe
Conference's total tonnage of rcadmaking equipment parts
moved under the port-to-port tariff rate. The other 90
percent moved under conference port-to-port service
contracte. Graph 3 illustrates the disparity between
the conference's port-to-port tariff and sexvice
contract rates.

Graph 4 compares another port-tc-port tariff rate

with an intermodal point-to-point service contract rate
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for engines. The intermodal rate is lower than the
port-to-port tariff rate. If the service contract

inland transportation costs could be isoclated, the port-
to~port transport revenue would be substantially lower
than the tariff port-to-port revenue.

Let us now turn to the Trans-Pacific trades. In
the U.8. West Coast to Japan trade, we have been
collecting port-to-port rates beginning with 1976 rates
on 14 of the top moving conference commodities. Graph 5
is weighted by 1984 PIERS tonnage for each of the
fourteen commodities and is in U.S. dellars per long
ton. Dollars per long ton is the standard measure on
the vertical axis so that twenty-foot and forty-foot
container revenue c¢ould be added together based on a
common factor. From 1976 through 1984, the dollars per
leng ton reflect the port-to-port rates. Bowever for
1985 and 1986, based on the information supplied by the
Transpacific Westbound Rate Agreement, the Commisgion
staff weighted the various rate systems under which the
cargo moved, i.e., frowm 1985 onwards the deollar per long
ton graph includes service éontracts, independent
action, port-to-port, and single factor through rates.
This was done, because as in the U.S. Atlantic to North
Europe trade, since the Act, many of the commcdities are
moving under service contracts, independent action and
single factor through rates. Bs you can see from Graph
5, revenue yield (based on 19B4 PIERS tonnage) per long

ton was starting to slip from as early as the first
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quarter of 1%98l. It is not until the second quarter of
1986 that an upturn is seen in the revenue yield per
long ton index. There has been a large decline in the
dollars per long ton index from the second quarter of
1982 when it was approximately $120.00, to & low of
about $50.00 per long ton in the first guarter of 1986,
Let us focus our attention on two of the fourteen
commodities. The first, frozen beef, moved primarily
under service contracts during 1985 and 1986. As you
can see in Graph 6, the dollars per long ton for a port-
to-port rate (represented by the black line) is much
higher than for a service contract rate (the red line).
Most of the frozen beef moved under service contracts
during these two years. Graph 7 of hides and skins
shows another important reason for collecting
information on independent action rates. (The black
line represents the dollars per long ton under the
conference single factor through rate. The red line
represents the service contract rate. The blue line is
the revenue yield under an SFI independent action rate.)
As you can see, the revenue yield for an independent
action rate was below the service contract rate during
1885. Based on information from the cargo movement
forms, it is also important to note that much of this
commodity moved under the independent action rate and
not the service contract rate. What is even more
interesting is the fact that the staff would have

continued to collect port-to-port rates for this
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commodity even though hides and skins primarily move
intermodally were we not able to determine how the cargo
actually moved. This is a very important reason why it
is necessary to obtain verification of the data
collected.

The staff recognizes that there may be problems
ascociated with using weighted revenue yield per long
ton for the top moving commodities. However, it is
interesting to see not only the difference in rates
under different rate systems, but also the effect of
various rate systems onh the average rate for a
commodity. For this presentation, it would have been
cumbersome to show indiv¥idual commodity graphs.
Therefore, it was decided to show a weighted revenue
yield graph of the top moving commodities of the
conferences.

Let us switch our attention to the inbound Japan
trade. Graph 8 illustrates the weighted U.S. dollars
per long ton for eleven of the thirteen top moving
commodities based on revenue tons. Only eleven
commodities were included ih this preliminary review
because rates for the two omitted commodities do not go
all the way back to 1976. As you cah see, the revenue
yield per long ton, weighted by conference revenue tons
for these 11 commodities, peaked in third quarter 1878
and hit the low point in third quarter 1981. 1In
general, since 1982, except for a sharp drop in third

quarter of 1985, the revenue yield index seems to be
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moving upwards. Like the U.S. Atlantic to North Europe
Conference, many of the top moving commodities tend to
move under other rate systems such as service contracts.
For the Trans-Pacific Freight Conference of Japan, this
is also the case for automobiles (complete knocked-down
units - CKD) and video and TV equipment such as TV
cameras. Graphs 9 and 10 illustrate this and the
information received from the conference also indicates
that a large share of both these commodities moves under
service contract rates. Note that both graphs compare
conference port-to-port tariff rates with port-to-port
service contract rates.

Because the staff is using a common factor - e.qg.,
revenue yield in U.8. dollars per long ton, as weighted
by either long tons or revenue tons, we can plot the two
Trans—-Pacific trades on one graph. Graph 11 shows that
the weighted revenue yield index of the inbound
conference 11 top moving commodities exceeds the
weighted revenue yield of the outbound conference 14 top
moving commodities,

Graph 12 has been constructed from Graph 11 by
averaging the weighted revenue yield indices of the top
conference commodities moving in the outbound and
inbound Trans-Pacific trades. (This is represented by
the blue line.) The heorizontal (black) line on this
graph represents the 1976 average revenue yield index
line and can be used as a reference line to gauge how

revenues fluctuated from 1876 to 1986. As you can see,
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in the last quarter of 1985 the revenue yield index dips
slightly below the 1976 revenue yield. It should be
pointed out that these revenue indices are unadjusted
for any increases in cests due to inflation or other
factors. Assuming the conference lines were breaking
even in 1976, a hypothetical profile of cost increases
averaging 4 percent per annum has been superimposed on
the graph (red line}.

A rates profile in isolation indicates little about
the financial health of the carriers in the trade. For
instance, our hypothetical cost profile implies that an
index of costs, increasing at 4 percent per year, would
have been in excess of revenues during the 1%80s.
However, the actual position of the cost profile will
depend on whether or not the carriers' revenues exceeded
costs in 1976 and the actual behavior of costs. If
revenues exceeded costs in that year, the 4 percent per
annum cost profile would be some distance below that
shown in the graph. Depending on how far below revenues
their costs have been, the carriers may or may not have
been making surpluses durin§ some part of the 1980s.
Secondly, costs may not have increased at 4 percent per
anhum, but at a greater or lesser rate. If, for
example, costs increased 2 percent per annum, there
would have been pericds in the 19805 when revenues
exceeded CoBts.

I have put this graph on display to illustrate

geveral points. One is that the staff is working with
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the carrier study group to obtain cost, revenue and
vessel utilization information. The graphs based on
actual data shown in this presentation have been revenue
yield graphs. It is important tc show not only what has
happened to revenue but what has also happened to costs
and vessel utilization. Secondly, the staff is also
collecting tonnage, value, stowage factors, foreign
exchange, fuel price and gross national product
information. These may be helpful in expleining the
impact of the Act on rates in particular, and on the
liner shipping industry in general. Lastly , this
presentation so far has been about conference rates.
The staff has also embarked on a study of the rate
actions of selected independent operators in some of the
major U.S. trades. This study will probakly confine
itself to an analysis of rate activity in the post-Act
period. For a number of important categories of cargo,
those conference rates under which the cargo actually
moves (be they port-to-port tariff rate, service
contract, independent action, or single factor through
rate) may be compared with the equivalent rates offered
by the independent carriers. The cooperation of
carriers is being sought to help facilitate this task.
In addition to collecting data on rates, the staff
is also concerned with "changes in the frequency or type
of common carrier service available to specific ports or
geographic regions." The Commission has entered into an

arrangement with the Lloyd's of London SEA Group to
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prepare reports on the level and quality of service
offered by conference anéd nonconference carriers in the
North Europe, Far East, Brazil, Australia, and Italy
trades. These data will be supplemented by data
received from ports, carriers, and shippers. The staff
rlans to compare service quality levels in closed
conference with open conference trades.,

Another area where the staff is collecting
information is about the number and strength of
independents. The "number" of independents can be
defined to mean the number of individual liner operators
who are not members of a conference in various trades;
*strength® of independents, however, can be interpreted
in several ways.

The staff intends to measure strength by: number
of vessels operated by independent operators; total
capacity made available by independents (i.e., the
number of vessels multiplied by the capacity per
vessel); value of cargo carried by independent
operators; tonnage of cargo carried by independent
cperators; and average indeﬁendent operator size
compared to average conference operator size.

The Commission is also required to collect
information concerning the length of time, frequency,
and cost of major types of regulatory proceedings before
the Commission. A peolicy goal of the 1984 Act was to
establish a nondiscriminatory regulatory process for the

common carriage of goods by water in the foreign
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commerce of the United States with a minimum of
government intervention and regulatory costs. The data
gathered about the costs of proceedings will help
determine whether that goal has been achieved. In this
regard, the staff has been working with the Maritime
Administrative Bar Association (MABA) and the irdustry
to gain some appreciation of the costs borne by the
shipping industry.

As Dr. Ellsworth noted, the Commission iz also
collecting information through surveys. I would like to
toss the ball back into his court so that he can share

some of the findings of the surveys with you.
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In addition to the more "objective” data, such as
that obtained from the tariffs and Lloyd’'s of Lendon,
the staff has also been collecting information of a more
"subjective" nature. This information was collected via
surveye sent to various segments of the industry in 1986
and 1987. The first year, surveys were sent to
carriers, shippers, ports and non-port terminal
operators; the second vear freight forwarders were added
to the list. It is planned that in 1988 all of the
above plus NVOCCs and shippers' associations will be
sent surveys.

In 1986 and 1987 approxzimately 2,000 shippers, 150
carriers and 100 ports and non-port marine terminal
operators were sent surveys. In 1387, approximately
1,700 freight forwarders were sent surveys. The
response rate for all the surveys has been very
satisfactory. It is also worth mentioning that the
number of shippers responding to the 1987 survey, 388,
was more than twice the number that answered the 1986
survey.

I would like to now shére with you some of the more
important findings of the surveys. One interesting
point to mention up fronmt is that the 1987 results were,
in most cases, similar to the 1986 survey results. I
should point out also that when comparing the 1986 and
1987 results we should be aware that, especially in
regards to the shipper survey, the respondents are not

identical. The 1987 shipper mailing list was altered by
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eliminating from the 1986 list approximately 400 names
obtained from a directory of exporters. In 1986 1600
names were used from this directory but the return
percentage was quite low. Those 400 slots were filed in
1987 with names obtained from varicus export/import
associatione. Also, the percentages mentioned
throughout will not always add up to 100 percent because
there were other choices that I may not specifically
mention or the respondent had no opinion.

With those caveats, I would like to concentrate my
remarks on those three issues which will be discussed on
our panels today: tariffs, service contracts and
antitrust immunity. Unless otherwise specifically
mentioned the percentages given apply to both the
results of the 1986 and 1987 surveys.

As was discussed previously, a very important issue
on which the FMC must report is whether tariff filing,
and its accompanying enforcement by the Federal Maritime
Commission, should be continued. The staff gave each
survey respondent severazl choices on this issue ranging
from retention of the current system to freight tariffs
being neither filed, nor enforced nor publicly
available.

In both 1986 and 1987, shippers, carriers and ports
voted for retentjon of the status guo. While carriers
voted 94 percent and ports 82 percent for the current
system, shippers and non-port marine terminal operators

vere less unified in their responses, Though 53 percent
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of the shippers cast their votes for the current system
and no other cheice got more than 13 percent, it is
interesting to note that collectively about 30 percent
of the shippers opted for a choice of filing but no
enforcement, or no filing but enforcement, or no filirg,
enforcement or public availability. Non-port marine
terminal operztors were evenly divided either for the
status duo or a system where tariffs are filed but not
enforced. BApproximately 606 percent of the freight
forwarders favorecd retention of the status quo, with the
remainder evenly distributed among the other choices.
Clearly, while there is a consensus to retain the tariff
filing and enforcement system, it is far from unanimous,
and remains a topic of controversy. I'm certain we will
hear more from our first panel on this issue.

As to the question about whether it would be
advisable to adopt a system of tariffs based on volume
and mass, opinions varied widely. Tt should be noted
that the staff has rephrased one of the choices so that
the 1986 and 19B7 results may not be strictly
comparable,

Respondents were given several options, including
the existing system of weight or measure varying by
commodity, a system with rates based on either weight or
measure but not varying by commodity, lump-sum rates or
freight-all-kinds (FAK) rates. In 1986 40 percent of
the shippers voted for lump-sum rates; 17 percent for

the existing system and 17 percent for FAK rates.
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Carriers, ports and non-port MTO's voted overwhelmingly
for the current system although the latter two groups
cast about 15 percent of their votes for collectively
lump~sum or FAK rates.

As was mentioned above, the 1987 survey was revised
slightly. The reason for the change was to elimihate a
rossible source of confusion in regards to the first
choice. As originally phrased it wasn't clearly stated
that the current system alsc permits the use of lump-sum
and FAK rates. That was made explicit in the 1987
survey.

In 1987, 37 percent of the shippers selected the
status que versus 31 percent who voted for for lump-sum
rates and 20 percent for FAK rates. Carriere remained
firmly in support of the current system as did ports and
non-port marine terminal operators. Approximately 40
percent of the freight forwarders favor the status que
with about 17 percent selecting the lump-sum option and
20 percent preferring FAK rates. Thus, whiie the
current system won in 1987, there still seems to be a
significant proportion of the non-carrier population in
faver of & lump-sum or FAK rate system. This might
indicate a belief that the tariff system should be
simplified.

Finally, shippers and carriers were asked which
netice period they preferred for independent action.

The alternatives ranged from 0 days (immediate) to more

than 30 days. The Shipping Act of 1984 requires that
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the notice period not exceed ten days. The vast
majority of the shippers, B7 percent, voted for a ten-
day or less period, being evenly divided between
immediate and one to ten days notice. Carriers, on the
other hand, were more divided with votes fairly evenly
distributed among one to ten days, 11-30 days, and more
than 30 days.

A second area of great interest is service
contracts. The two major issues here appear to be
whether service contracts should continue to be filed
with the FMC and the essential terms made available to
the public and whether independent action should be
mandatory on service contracts.

As to the first issue, shippers and carriers, voted
as follows: on the filing guestion - shippers voted in
1986, 60 percent for filing versus 25 percent against
{the remainder had no opinion). 1In 1987, shippers
appeared a little more favorably disposed towards filing
with 72 percent voting for filing and 20 percent voting
against. Carriers were almost totally in favor of
requiring filing, with 90 pércent in 1986 and 95 percent
in 1987 voting for maintaining the status quo. Freight
forwarders cast a vote of 77 percent in favor of filing.

On the issue of wmaking the essential terms publicly
available in 1986, shippers voted 39 percent for and
47 percent against. In 1987, they were almost evenly
divided on the issue. Freight forwarders, in 1987,

voted 64 percent for and 21 percent against meking the
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essential terms public. Carriers, on the other hand,
voted 73 percent in favor and 20 percent against in
1986. 1In 1987 the carrier vote was 58 percent for and
36 percent percent against public availability of
essential terms. There would appear to be a shift of
carrier attitude on this question.

Perhaps the issue where the users and providers of
service contracts were the widest apart was on whether
independent action should be required on service
contracts. 1In 1986 shippers voted 81 percent to
19 percent in favor of requiring independent action and
77 percent to 10 percent, with 15 percent no opinion, in
1987. Forwarders voted 44 percent for, 21 percent
against, with 35 percent having no opinion on this
issue. 'The carriers voted 86 percent to 14 percent
against the requirement in 1986 and %4 percent to 6
percent against in 1987. Clearly, this will no doubt be
one area where there will be much debate.

One of the most interesting and perhaps
controversial areas to be reviewed by the Advisory
Commission will be the issue of antitrust immunity. As
was previously mentioned, the question of whether
conferences should be prohibited is an issue which
Congress explicitly regquested the Advisory Commission teo
exXpress.

There are three major segments of the industry
which could be affected directly by antitrust immunity.

The first being the carrier community which under
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current law is permitted to organize conferences of
carriers to, among other things, fix rates and pool or
apportion traffic, earnings or losses. The antitrust
immunity accorded to conferences has long been a topic
of controversy and will no doubt remain so.

The second area of inquiry about antitrust immunity
invelves maritime terminal operators. Under current
law, MTQ's are permitted to file agreements with the FMC
to fix rates or conditions of service and engage in
exclusive, preferential, or cooperative working
arrangements. As previously mentioned, the FMC in jits
report must address specifically "the need for antitrust
immunity for ports and marine terminals.”

A final area of potential antitrust immunity is
found in the concept of granting antitrust immunity to
shippers' councils. Shippers' councils, although common
in many other countries, do not exist in the United
States, partly some alleged, because of concerns about
exposure to antitrust laws., Shippers' councils abroad
often have authority to negotiate with conferences on
issues such as general rate-increases and the level of
bunker and currency surcharges.

When asked in 1986 if U.S. shippers' councils
should be granted antitrust immunity, those shippers
that had an opinion were evenly divided, i.e., 31
percent in favor, 31 percent opposed, with 38 percent
having no view on the matter. In 1987 the split was 41

percent in favor and 31 percent opposed with again a
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significant no opinion vote. Those carriers that had an
opinion were strongly opposed in both years to granting
antitrust immunity to shippers' councils.

The question of antitrust immunity for terminal
operators was phrased such that the respondent had
several optione ranging from granting even more
antitrust immunity to elimiration of all immunity.

Those carriers that had an opinion on the matter were in
favor of retaining the status quo, with approximately 70
percent voting for the status gquo. Porte were
overwhelmingly in favor of maintaining their antitrust
immunity with 80 percent voting for the status guo and
15 percent voting for additiconal immunity. Non-port
marine terminal operators were also strongly in favor of
either retaining the existing immunities or adding new
immonities.

And last but not least, the question of prohibiting
conferences was addressed by all parties. Carriers
voted almost unanimously against prohibiting
conferences. Those ports and non-port marine terminal
operators who had an opinion on this issue were likewise
strongly oppesed to prohibiting conferences. Those
freight forwarders who had a view on the matter voted
54 percent no and 29 percent yes on prohibiting
conferences. Shippers in 1986 were evenly divided on
the issue. In 1987, the shippers' vote was a little
more tolerant of conferences with 50 percent voting not

to prohibit them versus 38 percent in Favor of
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probibiting conferences and the remainder with no
opinion.

Well enough facts and figures. The plan is te take
a short coffee break =o we can prepare the stage for our
first panel, which will discuss the important issue of
tariffs and independent action. So, as they say in show
business, "take five" and then let's get on with the

showl
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CHART 1

SERVICE CONTRACTS
SHOULD CONTRACTS BE FILED WITH FMC?

VIEWS OF SHIPPERS
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CHART 2
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CHART 23

SERVICE CONTRACTS
SHOULD CONTRACTS BE FILED WITH FMC?

VIEWS OF FREIGHT FORWARDERS
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CHART 7
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SHIPPERS’ COUNCILS
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CHART 13

CONFERENCES
SHOULD THEY BE PROHIBITED?
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Introduction

Gerald Seifert
General Counsel
Merchant Marine and Fisheries Committee
U.S. House of Representatives

For those of you who don't recognize me I'm not Adolph Hitler
with his mustache shaven, as might have been indicated by Bob
Ellsworth, but I am Gerald Seifert with his beard shaven off, With
regard to the surveys produced in graph form on the sereen by the
Federal Maritime Commission, I think it is interesting to note that
while it was indicated that they were in response to the general
charge that was given by Congress for the ultimate study that will be
undertaken on the effectiveness of the 1984 Act in the five year
period following its enactment, one factor was omitted that may play a
major role, if considered, in obviating many of the problems which are
being addressed by this conference today and tomorrow. That is the
one question with regard to conference structure -- whether they
should be cleosed or open.

The charge to the Commission is very specific, It is whether
the nation would be best served by prohibiting conferences, or by
closed or open conferences, I think it was quite obvious from the
survey that the questions were answered as to whether indeed there
would be conferences or no conferences or whether they should be
granted antitrust Immunity. But whether they should be closed or open
is significant, and may go a long way to indicate how the problems
which are being addressed today and tomorrow might indeed be solved in
ways other than those that are being considered by the several
panelists., That being the case and not being the charge of this
panel, let us proceed with the discussion of tariff filing and
mandatory independent action.

It is generally agreed that tariff filing of some form, or
publishing, is necessary as a function of the general holding-out
requirement that's incumbent upon commen carriers. In terms of
regulation of this area, however, the question is where the
enforecement is necessary. By those who participated in the process of
developing the 1984 Act, enforcement of tariffs was viewed as a
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necessary part of the balance with the open conference system. This
is why I indicated it is important to address whether the conferences
should indeed be c¢losed or openi it was only because of the assumption
that we would have %0 operate in an open conference environment that
all thase other issues were discussed., It is possibly arguable that
we wouldn't even be here today to discuas most of the issues before us
if indeed the Congress had adopted a regime which would have
contemplated closed conferences, Everything else we did was a trade-
off in order to make the open conference system, which is inherently
defective, operate effectively.

From a policy maker's viewpoint, now that we have open
conferences, the question is to artificially create the kind of
environment that would have existed without government intervention,
{i.e.) with a closed conference system as we viewed it arcwnd the
world. What we created, in fact, was a quasi public utility
regulatory regime in which we require conferences to file their
tariffs for two reasons, That is the way to make them economically
viable, to guarantee that they will have the stabllity to continue to
function and serve the public, and at the same time provide a basis
for measuring discriminatory conduct against shippers. This was the
scheme that had been set up in 1916, 30 even though we granted greater
antitrust immunity, all we did was carry along the sometimes
problematic structure that had been created in 1916 because we
insisted and assumed that we were golng to retain the open conference
systen.

Regarding independent action, one of the balancing factors, as
with service contracts and the others which we will discuss during the
course of the next two days, it was decided that it would be
mandatorily imposed upon conference rate-making. These who supported
the concept of independent action -- mandatorily imposed upon
conference rate making -- were several: One, shippers viewed the
price-fixing authority that was granted conferences as probably too
anti-competitive to allow continued in an unmodified form, When
examined in ligh%t of the absence of independent action under the 1916
Aot, the argument in favor was always, and I am paraphrasing, that
under the new law the carriers are not required to have preapproval of
their agreements, and the elimination of the publie interest standard
which has always plagued the carrying community was now eliminated,
Therefore, it was necessary to counterbalance that which was given the
carriers with something else —- in this case, independent action,

From the carriers'! perspective (primarily Sea-Land in that
group) at the ecritical juncture in comnsideration of the legislation,
[they] had pulled out of the Pacific conferences, in order to react to
the fast-developing outsider competition in that area more effectively
than they were able to otherwise. They held independent action out as
a more civilized and less destructive way of meeting outsider
competition. The alternative obviously was, we will jump in and out
of the conference as we are now doing. 3o, once again the alternative
to that opportunity to jump in and out of the conference, which is
atill available (we have an open conference system, remember) was the
independent action companent.

Now just think how all these problems go away 1f you have more
discipline imposed upen the members of the conference by requiring or
by allowing for closed conferences. 1 think that this meeting i3 a
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two-way osmotic process -- we absorbd from the Federal Maritime
Commission what they've collected, and T think that the Federal
Maritime Commission should appreciate what is missing in their
analytical process. They should include the guestion contained within
the charge of the 1984 Act — and consider whether closed conferences
should be considered as a way of eliminating some of the problems, and
as a way of even further harmonizing our conduct with those of our
overseas brethren.

I think it is important that we get from our panelists those
things over which they have labored so hard, Sinee I just put these
notes together yesterday after having received thelr comments, I don't
think I have earned the right to spend more time than I already have
on the few preliminaries. Without further regard I will introduce our
first panelist., I don't have any biographical sketches, but I don't
think biographical sketches are neceasary for you. These people, by
virtue of their positions, have earned their way up on the platform
and are known to most of you. Their positions indicate exactly who
they are and all that is necessary for our consideration, OQur first
speaker is John Clancey, who is group Vice President of the Pacific
Division of Sea-Land Service, Inc.
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Tariffs and Independent Action

Howard A. Levy
Counsel for U.S. Atantic and Gulf-North
Europe Conferences

A centerpiece of the Shipping Act of 1984 (the "1984 Act") is
the preservatlon of the statutory tariff filing system established by
the 1961 amendments to the Shipping Act of 1916 (the "1916 Act"}.
During the formulation of the 1984 Act, Congress considered proposals
to (i) abolish tariff filing altogether and (ii) substitute private
sector tariff publication requirements for filing with the Federal
Maritime Commission (FMC}).

Advocates of abolition viewed it, together with elimination of
ocean carrier ratemaking agreement authority, as a key element in an
overall program to achieve deregulation of the liner shipping
industry, sunset the FMC, and entrust the Nation's ocean common
carrier tranaportation interests to the free-play of market forces
under the guardianship of antitrust law, a program Congress first
rejected in 1916 and declined to adopt ever since,

Advocates of private sector tariff publication viewed that
alternative as a practical compromise between bald abolition on the
one hand and preservation of the status quo on the other. It would
relieve government of the cost and burden of maintaining tariff
archives while presumable permitting continuation of FMC's traditional
tariff enforcement functions.

In opting to preserve statutory tariff filing, Congress did
not, however, remove the issue from its agenda. It directed that agency
reports required by Section 18 five years following enactment of the
1984 Act specifically address "the continuing need for the statutory
requirement that tariffs be filed with and enforced by" FMC. That
issue will therefore scon be revisited. Owing to the acute intensity
of prevalling and foreseeable carrier price and service competition,
and the resource concentration, instability and upheavala being
occasioned thereby, it would appear less likely than ever that
Congress will abolish tariff filing, sunset the FMC and turn to
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antitrust for the purpose of stimulating competition already run
amuck. The issue of private sector tariff publication versuas
governmental tariff filing may, however, be strongly influenced by
FMC's abllity to have a viable electronic filing system seasonably in
place. Once on line, such a system would be extremely difficult to
displace., Conversely, perpetuation of the existing manual paper
system may be extremely difficult to justify,

In maintaining tariff filing, Congress did not leave the 1916
Act system entirely intact but effected several departures of which
the following are particularly significant:

{(a) Substantial expsnsion of classes of cargoe excepted from
mandatory tariff filing requirements to include forest products,
recycled metal scrap, waste paper and paper waste in addition to cargo
loaded and carrled in bulk without mark or count and softwood lumber;

() Exception of newly authorized service contracts from (1)
tariff filing requirements in favor of non-tariff filing; (i)
prohibitions agalnst specified unfair or unjustly diseriminatory
practice and undue or unreasonably preference or advantage; and

{e) Provision for the filing of through rates covering
through routes between .5, and/or foreign inland points but (1)
stipulated that inland divisions need not be separately stated or
otherwise revealed and (1i) an "inland division" distinguished from an
"inland portion," the former referring to the amount an ocean earrler
pays to an inland carrier for service and the latter to the amount an
ocean carrier charges to the public for resale of the service; and
most critlcally,

(d) A mandatory requirement that each conference agreement
provide that any member may take I.A. on any rate or saervice item
required to be filed in a tariff under 58(a) of the 1984 Act in
accordance with procedures, and in the manner, prescribed thereby.

The FMC has addressed and settled numerous issues arising in
connection with foregolng new tariff filing departures; several are
pending consideration; more are likely to arise and Congress may be
expected to reconsider many when it reviews the operation of the 1984
Act as a whole. That five year record will all but certainly show
that mandatory I.A. constitutes the most dramatic departure from 1916
Act practice and has had a greater impact upon the ocean carrier
industry than any other feature of the 1984 Act. I.A. is, however, 2
newly favored legislative device to effect a balance between shipper
and conference carrier interests and it may be expected that it will
not be abandoned, or even significantly modified, in the absence of
compelling evidence of harmful effects substantially outweighing
perceived or purported shipper cost benefits. The forthcoming I.A,
battle before Congress may consequently be waged in the grey no-tan's
land at its outer edges, the field of conflict before FMC, and not
within the apparent sanctuary of its inner walls. Thus, for example,
FMC has held that the level of ocean freight forwarder compensation,
although required to be stated in tariffs, is not a "rate or gervice
iten™ and is not therefore subject to mandatory I.A. {a holding mooted
by the subsequent enactment of & rider to the Tax Reform Act of 1986
providing for such I.A.) and alsc that a mtime-volume® contract is not
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a "rate or service item™ but a type of service contract excluded from
mandatory I.A, because not required to be filed in a tariff. Most
recently, FMC has instituted proceedings to determine whether loyalty
contracts are rate or service items subject to mandatory I.A. or, like
service and time-volume contracts, excluded therefrom. Regulatory
adjudication of such issues at the perimeters of I.A. are not more
skirmished but engage the concentrated forces of oppesing interests
and are apt to lead to judicial as well as legislative review, The
following ancmalous circumstances explain the ferocity of that combat,

Service and time-volume contracts are clearly excluded from
mandatory I.A.; time rabes are clearly subject thereto; and the status
of loyalty contracts is in issue. But query, however (i) what are the
legal differences between the elements of these presumable discrete
categories of carrier/shipper transportation arrangements and (ii) do
those differences, whatever they may be, have any commercial
consequence? It is suggested that necessary line drawing to
distinguish between the legal elements of service/time—volume
contracts, loyalty contracts and time-volume rates is at an incipient
stage at best and that any one of the three therefore can be passed
off as any other by superficial disguise. Moreover, experience
indicates that given this lack of legal definition, and the resulting
gervice contract, time-volume rate, loyalty contract
interchangeability it breeds, the commercial consequences of any one
are consequences of any one are indistinguishable from thosze of any
aother. Thus, sc long as any one i3 clearly subject to I.A., an issue
as to whether another is not may be of more theoretical than actual
import.

But these anomalies, whether occasioned by legislative ambiguity,
oversight or otherwise, need to be reconciled if the 1984 Act is not
to be at odds with itself, Moreover, if the shipper/conference
carrier equilibrium Congress sought to achieve is not to be radically
upset, 1t i3 submitted that both loyalty contracts and time-volume
rates, like service contracts, ought be excluded from the reach of
mandatory I.A,.

Indeed, and as a final thought on the ilssue, it La furiher
suggested that the clearest and most immediate danger to the long term
survival of mandatory I.A. is its own potential excess. 1If I,A.
accounts for more harm than good, Congreas may be expected to reopen
the question in its entirety and take remedial action. At the moment,
the application of I.A, to time-volume rates, as a means to circumvent
service/time-volume contract I.A, prohibitions, and the uncertainty of
the application of I,A., to loyalty contracts, renders it particularly
vulnerable te such excess, Perhaps those whe held I.A. most dear
ought consider resisting and opposing these unforeseen consequences of
I.A. lest they become the instruments of its demise.

In closing, and with regard to the question as to whether
Congress should mandate FAK rates (or, for that matter, any other
singie system of stating ocean carrier transportation prices), the
briefest and best answer would appear to be a rescunding No. Neither
shipper nor carrier interests would be served by such a legislative
straight-jacket. It would freeze innovation, chill competition and
pave the path of progress with a sheet of ice. Qcean carrier
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ratemaking is not an exact science but an ever shifting varlable
function of market forces driven by the eross—currents of Innumerable
and unpredictable economic factors, To decree FAK rates based on no
other criteria than cargo weight and measurement characteristics in
the name of "tariff simplification™, or any other such cliche, would
be to throw the baby out with the bath water, The dictates of the
computer and EDP, tempered by marketplace demand, may be anticipated
to produce all the tariff simplification that is needed to serve any
werthwhile purpose.
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Tariffs and the Conference System

Thomas C. Spence
Vice President, Pacific Lumber
and Shipping Company
Seattle, Washington

I do not pretend to be a scholar on the original rational determining that the
conference system was necessary to maintain a viable and effective maritime
trade, Certainly the reasoning was sound and judgement good, and encompasses
many issues and needs concerning maritime interests. We have decades of
ptecedent and review, including through the process of developing the current
shipping act of 1984. Nor can 1 profess to being anything close to an expert on
the maritime industry, although having worked with it for nearly fifteen years
one cannot help but acquire at least some measure of the basiecs that comprise
its many facets. The conference system is one of those facets, and while
debated heatedly from many sides, I believe it is necessarily here to stay, and
is a part of the total framework that shippers must incorporate into their
total busiress operating infrastructure, and find a way to deal with in a
commercial and non advisarial relationship.

T am however sometimes reminded, when contemplating the conference system, and
the Shipping Act of 1984, of Sir Winston Churchill's comment regarding
democracy, when he stated "I sometimes feel that democracy is the worst form
of government.....except for all the others that have ever been tried®. Aand
go too I believe it is with the conference system. That it is perhaps the
worst of our choices, except for all the other pessibilities that may arise.
Certainly a totally deregulated nonconferance system has its potential
gangers, ultimately that of Qligarchy being the worst. On the other hand, at
the other side of the spectrum, but equal in results is the stifling danger of
Monopoly (monopsony?). Both end result in controcl, and power. There is a
delicate balance between the power of monopoly price fixing, and the need to
have adequate and competitive service to overseas markets for American
materials and products.,

This, then, brings us to the heart of the issues surrounding the conference
system, and discussion regarding its final structure, which is yet to be
resolved. Lets be frank about the realities of such a system, Power, and
control, and the effects of proper, or improper management of the conference
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entities allowed under the shipping act must be considered, It must be
realized that the issue at hand here is the macro administration of the
transportation system upon which this countries exports are dependent. It is
ironic, isn't it, that this issue should be addressed at a time when the issue
of exports and trade imbpalances are so foremost in the topic of international
economics, and to our own domestic economic dilemma's, We are talking about
the right of one industry to form a cartel, and allowing that cartel to operate
outside of the "rules of the game®™ that other industries, operating within the
framework of this nations philosophy of democracy and the free enterprise
system must adhere to. These other industries, in total, are for obvious
reasons, dependent upcn the Shipping Industry which is serving this country,
for transport of their products to Eoreign markets, To complicate the issue,
the members of the cartel or cartels formed do not necessarily form a

majority of American Flag Lines, but rather are foreign managed or indeed
foreign govermment owned!

What? Is it to be understood then, that a majority of members of a particular
conference, can then collude together, within the bounds of the laws cof the
United States, even though those members may be of foreign interests, and
ultimately set transportation rates for this countries exports without some
limits? What regulatcry measures are needed to counteract this situvation? How
are we to ensure, that now and in the future this countries exports of goods
and raw materials are not compromised, and remain compekitive? How are we to
ensure that members of these entities will act with due diligence to the
responsibility, and power, bestowed upon them by this act? It must be
understood that we are expecting an additional measure of responsibility from
the management and/or governments that are participating in these conferences.
They must not only assume the responsibility for the fiscal well being of their
respective firms, but also an added burden of responsibility of acting within
the scope of a free market system, combined with the power of a cartel, even
though such action may not be in their immediate or long term self interests,

The fathers of this nation, as every school child learns, deemed that it was
not sound judgement to lay too much power and control upcn a single branch of
govermment. They devised a means by which a series of checks and balances are
in place. It seems fairly clear that the authers of the Shipping Act of 1984
had something similar in mind, A series of "checks and balances™ so to speak,
to insure that the power given to these entities does not exceed their intended
design. Shippers Associaticns, Service Contracts, the oversight powers of the
Federal Maritime Commission, and finally, Independent Action were, and are, the
means by which protections were to be afforded to shippers under the act. It
is absolutely clear that each of these protections provided in the Shipping Act
must be maintained and strengthened, if we are to bhestow such responsibility to
a conference system, The FMC must continue to act as a regqulatory body. They
must assume the role of a kind of "supreme court" with regard to the mandates
of the Shipping Act, hopefully soon te be revised and strengthened. Tariffs
must continue to be filed with the FMC for their constant review, and
opportunity for shippers input. The government has created an act which has
both benefits and disbenefits. It must therefore, be a function of government
to oversee the proper intended application of that act.

The protections intended by the provision of Independent Action must be more

definitive and strengthened. At a glance, this term is quite evidently a
synonym for.... Free Enterprise. I am sure that at no time was the complete
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abandonment of the basics of the free enterprise system with regards te the
maritime industry on the minds of any of those in legislative position, when
devising the shipping acts. In this regard not only should mandatory
independent action requirements on tariff rates and service contracts be
maintained, but also these actions should be required to be filed with absclute
confidentiality with the FMC, in order to protect against what I have referred
to as the "smoking gqun syndrome”, among member lines, I,e. the past has shown
that individual lines have been hesitant, indeed have declined to take
independent action, when absolutely warranted, for fear of the reaction from
other members of that particular conference, The results has been, that in
some cases, subsidy of other nations exports by those lines, at cost to this
nations export trade, and individual firms involved therein. Rather than
concern about weakening the conference system, I believe this requirement
balances the unusual ability of members of the conference system to wark in
concert, The conference system must be subject to some forces of supply and
demand, to ensure that transportation rates for American commodities remain
competitive with other international rate structures, Members of the
conference must be free to act of their own volition, when warranted, without
fear of some sort of reprisal from other members or dissolution of the
conference itself. The key to both shipping lines and shippers benefiting
egually under the conference system is confidentiality when independent action
is taken on a filed tariff rate. This is also the only effective means to
neutralize the potential and timeless problems of rebating, should tariff rates
become overpriced in relation to demand.

The marketplace is continually in a state of transition, This is particularly
true for commodity items. Because of this fact the filing period for
Independent Action must not be prolenged. Both lines and shippers need the
ability to react immediately to changes in market status, Excepted commodities
were "excepted" for good reason. These commodities, because of their nature,
are particularly susceptible tc the laws of supply and demand, and equally
concerning, to the effects of foreign competition. Prices on lumber, for
example, are particularly volatile, and subject to competitive pressure not
only within the U.S., but alse from Canada, Scandinavia, Russia, south America,
the South Seas, and the East Eurcpean nations, The nature and international
competitiveness of these commodities dictates that it is in this nations best
interests to retain them as "excepted commodities®, not requiring rate filing.

Here, then, it is necessary to make definite decisions on the treatment of
exempt commodities. If they are to be truly "exempt®, then the conference
should not be able to regulate them in apy way whatsoever, i.e.; file minimum
rates, deny independent action, deny service contracts, or even require
publication of rates and tariffs with the FMC. However, if it is decided that
exempt commodities should be subject to the same regulations as other
commodities, then the FMC must be given the power to enforce them as any other
aspect of the act. My own opinion, for reasons explained just previously is
that “excepted® commodities should be treated as "open tariff items".

should a conference decide to file tariff rates for these commodities, then
fine, however the right of, and mandatory confidential Independent Action must
be defined to be included for these commodities in such cases. To otherwise
deny the right of or reguirement of independent action on such rates, only
serves to make a sham of the intentions of the Shipping Act itself.
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There is another issue surrounding the guestion of rate structures, which
relates to rating cormodities on a volume or mass basis across the board. This
makes about as much sense as requiring grocery stores to sell hamburger at the
same price as Filet Mignon.(Is this considered "discriminatory"?). Again the
issue is c¢lear. Transportation rates for various commodities must be related
to the principles of supply and demand. It is not by any means in this pations
interest, nor in the interest of the many individual industrial sectors, which
must warrent consideration, for their ability tec penetrate foreign markets to
be hampered by irresponsible decisicns or policies. These many other sectors
success are dependent on quite the opposite, and international market
structures must ultimately be the determining factor for rate structures.

in conclusion, there are specific reasons for giving the maritime interests of
this nation certain considerations provided for in the Shipping act of 1984,
and its predecessors. There must be strength in the balances provided within
the act as well, Tt is not in this nations interests to ask or regquire that
all the other industries relying on maritime transportation within this country
to subsidize the conference system, Efforts must continue to be made to insure
that this does not happen. The potential costs are huge, and beyond exact
quantification. Independent Acticn is probably the greatest safeguard
provided within the Shipping Act of 1984. With its continued exsistence and
additional strengths provided, I feel we can move toward a system that meets
all of our national interests, both within and outside of the maritime
industry, and helps insure successful commercial and non advisarial
relationships between those interests.
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The Advisability of Statutory Tariff Filing
Requirements

Anthony Barone
Manager, International Transportation
Warner-Lambert Company

The issue I will address is the advisability of continuing the current
statutory requirement that freight tariffs be filed with and enforeed by the
Federal Maritime Commission.

This is a particularly difficult question. It is one on which a thoughtful
person can vehemently disagree with himself. Indeed the arguments on
both sides are both valid and compelling. It is, therefore, understandable
that there should be widespread disagreement on this matter. Indeed,
there is disagreement on this point even within my own company.

Reaching a decision on where one stands on the issue might well be
facilitated by putting the matter of tariff filing into a broader context.
Indeed, it may not be possible to do otherwise because the whole question
of tariff filing is integral to the wider question of what federal maritime
regulatory policy should be. '

The contentious issue of service contracts, for example, is fundamenteally a
tariff question. It is a system of putting outside the tariff structure a
particular piece of traffic. Service contracts are a means of diserimina-
ting traffie, of providing something special not available to all shippers in
the same public utility manner.

Congress believed that such discrimination was appropriate in today's
environment and, thus, specifically provided for this special ex-tariff
means of accommodating the eeconomic and commercial realities of the
market place. In the Conference Report accompanying the bill, the
conferees stated:
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"Because service contracts will selectively favor some shippers, several of
the proseribed acts (section 10(b)}6} and {11)) were amended to assure that
service contracts may diseriminate as to rates and cargo eclassifications,
and provide distinet advantages of preferences that might otherwise be in
violation of the Act. Such differentials are the very nature of contract
service." {Conference Report, Page 40}

And yet, apparently unconvineed it was doing the right thing, Congress
required that these contracts be filed in tariff format with the Com-
mission. Congress thus seemed to be undecided as to whether it should
permit free and unconstrained commercial conduct, or whether it should
continue the government's traditional involvement in safeguarding the
public as a whole by providing for an enforeeable system of public tariffs.

Congress seemed similerly undecided with regard to independent action. It
recognized the need for, and sought to encourage, commercial competition
by providing for a system whereby a carrier might act outside the officially
sanctioned system of cartel rate making. It recognized the economic
benefits of permitting an individual earrier to respond to the needs of an
individual shipper by establishing an independent rate. And yet, Congress
hesitated in opening the field up entirely by insisting that the special
situation be filed in a tariff.

On a broader scale, congressional indecision is reflected in the way in
which the whole cartel system is regarded. Federal policy is that it
supports the conference system, but it simultaneously assures its weakness
through such statutory requirements as the mandatory right of 1A. We
state as a policy objective our national interest in harmony with the rest of
the world and yet we rejeet the UNCTAD code of conduct because of its
anti-competitive features. We say we want a nondisceriminatory regulatory
policy, and yet, as far as shippers are concerned, we write in speeific
discriminatory provisions.

If we back out of this forest and attempt to observe our maritime
regulatory policy from a distance, we are confronted with a number of
apparent and confusing inconsistencies and contradietions. This may be
due to the fact that the Act represents a number of compromises on a
number of issues. In & major sense, it is a balaneing act. Nevertheless, to
the lay observer, the Shipping Act of 1984 appears to be somewhat
undecided, tentative, and lacking in fundamental governing philosophy
whieh might logieally point to &n answer to & variety of questions including
the one at hand.

Insofar as tariff filing may be the fundamental question, Congress simply
put it off for five years in the classic manner of referring it to study. 1
personally do not believe that five years is giong to make it any easier to
answer the question. Widespread disagreement will be as pervasive in 1989
as it was in 1984,

The prineipal obstacle may have nothing at all to do with such weighty
questions as what federal maritime policy should be. The major inpediment
to the elimination of federal filing requirements may well have more to do
with & natural aversion to ehange, With the simple inertia of an industry
accustomed to having tariffs,
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But as to the practial question "do federally filed tariffs serve an essential
function?" we might do well to consider who uses them and for what
purpose. Shippers generally do not use tariffs as sueh. The cost of
maintaining large tariff libraries rendered them largely uneconomical a
long time ago. Specific information is, therefore, obtained on other ways.
That may be a subscription to a tariff watehing service or on-line facility.
Or it may be simply to ask the carrier for the needed information.

Indeed, I would go so far as to say that most shippers today could not even
read a tariff if it were placed in front of them and that those that can, do
not need them.

Thus, for the shipper, tariff mechanics is somewhat irrelevant. What is
relevant is the rate itself, not the form in which it is filed or maintained.
What matters to the shipper is that the rate he or she is quoted is, in fact,
the rate which will be charged and that there is some authority somewhere
that is going to guarantee that.

I believe there are other things that shippers want and believe tariffs
provide. Among these is the assurance that they are being treated fairly
and equitably. Liner carriers are ecommon earriers, public utilities, and
size alone, this group would say, should not be the basis for unfair
diserimination as between shippers. Again, tariffs and the Commission are
perceived as fulfilling this policing role.

Because tariffs are taken to be gospel, for some shippers, tariffs are used
as the source of information on what the competition is paying. That the
competition should not pay less for the same traffic is fundamental to the
traffie managers' psyche. Indeed, it is perceived by many to be the TM's
reason for being on this earth. Tariffs are the source of information in this
connection.

Similarly, even when a competitive product is not involved, tariffs serve to
assure the shipper that he is not being overcharged relative to comparable
commodities. These shippers use and want tariffs as a barometer for what
rate should apply, for the appropriate and fair rate, given what competitors
or similar traffic are charged.

Finally, I believe shippers want to have someone to complain to, some
official body to appeal to, some authority which has the power to compel
carriers to reverse wrongs committed against them. Tariffs are perceived
as the book of rules in this regard. Tariffs are the Bible, Talmud, and
Koran of maritime transportation.

From the shippers’ perspeetive, tariffs, fairness, equity and the Federal
Maritime Commission are all relled into one, They are inseparable.

These may indeed be valid arguments in support of continued tariff filing.
However, 1 doubt there ever was a time when reality lived up to the
perceptions shared by this group of shippers. Tariffs as such do not
guarantee egual treatment. Indeed, as indicated earlier, tariffs simply
serve to legitimize diseriminatory treatment as between shippers and
certainly as between commodity classes.

61



Therefore, it does not occur to me that it should be necessary for the
United States government to legitimize or enforce such discrimination.
Neither does it seem to me appropriate that American taxpayers should be
held to bear the expense of providing a verified data base of freight prieing
information.

What does seem to be approprizte is that the government provide a
relatively inexpensive and accessible means of adjudicating technical
disputes between carriers and shippers. Thus, it would seem entirely
reasonable that a carrier or conference might confirm a rate to a shipper
in the form of a letter or telex that either party might produce as evidence
in administrative proceedings in the event of a dispute. If there is no
dispute, then the small cost of that letter will have simply been an
inexpensive insurance. This is to be compared to the monumental task of
filing hundreds of thousands of tariff pages which are statistically seldom
referred to.

Thus, in my opinion, the statuatory requirement that tariffs be filed with
the Commission is not justified and should be eliminated exeept in unusual
circumstances such as when necessary to maintain vigilance over the rate
levels of controlled earriers or carriers otherwise found to be engaging in
unfair or unlawful competition.

Elimination of the tariff filing requirement would simultaneously eliminate
a number of related contenticus issues. For example, when shall a rate
become effective? This should not be a question for Washington to decree.
Rates should become effactive when the parties agree.

Clearly, large shippers would have a substantial advantage in such a system
as opposed to small shippers. However, that advantage clearly already
exists and has been decidedly perpetuated in the Shipping Aet through the
Independent Aection and Service Contraet provisions and through the
mechanism of tariffs based on time and volume through our system of
differentiated cargo pricing on the basis of commodity and through the
mechanism of point-to-point intermodal ratemaking.

All of these mechanisms serve but one purpese and thet purpose is to
legally differentiate a portion of traffie in order to grant that traffic
special advantage.

Assuring that such advantages are not carried too far as a means of
eliminating competition or otherwise restraining trade in an appropropriate
matter for federal attention and it is a legitimate subject of federal
concern.

Indeed, I started these comments by saying that it would be helpful to put
the question of tariff filing into context. Up until now, the context | have
used has been the current environment, But there is also a historiecal
context which we would be well served to recall.

The period I have in mind is the late nineteenth century. It was the era of
trusts, combinations, and monopolies which directly led to the Sherman
Anti Trust and Interstate Commeree Acts. One such eombination was the
agreement between a number of eastern railroads and the netorious South
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Improvement Company which was in turn controlled by John Rockefeller's
Standard Qil Company,

The purpose of this combination was simply to control the oil industry. The
way it worked was that rebates were paid to the South Improvement
Company on every barrel of oil shipped, Now rebates were fairly common
in the ofl regions at that time. What made the South Improvement
Company different was that it wound up receiving rebates not only on its
own freight, but also on every barrel of oil shipped by its competitors,
(Tarbell, 1904)

Why was the South Improvement Company granted such favorable treat-
ment by the railroads? Because it was the biggest shipper. Because it was
the biggest shipper and because failing to go along would mean losing the
traffic to competitors.

Can it heppen again? Need we worry? Or have we instituted federal
programs that assure such abuses cannot reoceur? Considered in this
context, tariffs filed with a federal authority mey well be an anachronism,

This is not to say that I see no role for the Commission with regard to rates
and tariffs, The liner industry is an oligopoly and, because of thst, the
general public needs protection from monopolistic actions which affect the
shipping publie as & whole.

With regard to rates, FMC oversight, and regulations addressing the issues
of general rate increases and across the board surcharges would be
appropriate. This would assure that the shipping publie, which is now
prevented from acting in concert, is not regularly abused to the detriment
of the commerce of the United States as a whole.

To summarize, the issue of requiring tariff filing is a difficult one with
good arguments 10 be made on both sides. In my own view, however, the
statuatory tariff filing requirement is an anachronism dating to an era of
robber barons which no longer exists, Otherwise, tariffs serve a purely
commereial funetion and, as such, generally belong to and in the private
sector with some limited exceptions. These would relate to enforcement
circumstances where tariffs should be required on a ease-by-case basis.

Thank you.

Footnotes:

Ida Tarbel, "The Standerd Oil Company”, John D. Rockefeller, Robber
Baron or Industrial Statesmen?, D.C, Heath & Co., Boston, 1949

Conference Report 98-600, US House of Representatives, Washington,
February 23, 1984
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Pros and Cons of Tariffs
and Independent Action

Richard V. Collins
President, Draco Marine, Lid.
Stamford, Connecticut

Ladies and Gentlemen, Panel Members, Mr. Chairman,

It is an extreme pleasure to be here today - for several reasons:
Any place is better than New York in mid February, of course,
How many of you are here from New York? And agree with me?

Actually, the mosr important reason we are all here is te participate
in a democratic forum for reviewing federal legislation created in
1984 -— The Shipping Act.

It is highly likely each of you here today has strong opinions about
each of the topics chosen for the sessions in the symposium. I
certainly do and my fellow panelists also do. One thing this
legislation has done and I belleve we here all agree is that it has
created ample opportunity for centroversy between opinionated shippers
and carriers. The only sure winner is the media.

I wish I could proclaim that shippers and carriers have fought to a
draw and hence we are all winners In a sense, but the debates will
continue until 1989 when the FMC as referee will announce the results
of thelr scorecard. Until that time we can expect to keep hearing
strong views that the Act is a "shippers act” or a "carriers act" and
continued attempts by the FMC, carriers and shippers alike will be
made to make changes or modificatlons even before the last rounds of
the battle are staged. Our panel today represents one of those
significant battle areas.
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Tariffs and independent action could each alone occupy the toral time
allotted to the symposium. In addition, they are intertwined as
factors in many aspects of the other scheduled discussion sessions.

I can clearly agree with both the pres and cons of their Impact on
our business. Perhaps this is also a result of my having been on
both sides of the shipper/carrier fence.

This being the case, let me list what I feel are important, certainly
not all-inclusive, factors pertaining to the two areas. Let's begin
with tariffs,

Tariffs and the Use Ther¢of - In the Perfect World!

Pros

1. They tell shippers what a shipment will cost.

2. They tell carriers what revenue to expect for & shipment.
3. They tell carriers what their competition is charging.

4, They tell shippers what their competition is paying.
5. They allegedly provide for stability and competition in pricing.

6. They are allegedly non-discriminatory and assume all carriers
are equal and shippers are equal.

7. Changes are published in a timely fashion to provide for future
business arrangements.

8. They are readily available and accessible for immediate review,

9. The rules or regulations sections are easy to interpret and

all encompassing.

10, The FMC can "pull" them to keep non-complying carriers or
agencies from participation in U.S5.A, trades.

11. The FMC can generate revenue through fines for non-compliance.

12. Tariffs have created jobs and an entire industry dealing with
the filing and updating process.

13.  Regardless of the problem or reason, carriers must charge and
shippers must pay the filed tariff rates.

14, Point to point and port to port rates are evenly regulated and
allow for all types of possible variations in costs and
overlapping regulatory authority.

15, The FMC is fully capable of policing and reviewing all tariffs

filed. Conferences use third party police groups to keep
themselves honest,
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l6. Even though not required the FMC is willing to act as librarian
for the filing of foreign to foreign tariffs.

In the interest of time, let's move mow to some of the negatives
surrounding tariffs. You will recognize immediately some of these are
also on the pro list; again, this assumes "perfect world" conditlons.

Tariffs and the Use Thereof

Cons

L. They tell shipper competitors what you are paying to move freilghet.

2. They tell competing carriers what to charge te obtain business.

3. They allow third party non-U.S5.A. competitors to analyze your
costs and take your business. You don't know theirs.

4. They create an umbrella of rate levels wherein those not
requiring to comply can easily survive beneath.

5. It permits the FMC to act as a policeman in international trade
of the U.5.A. already stifled by the consequences of violating
the infamous Foreign Corrupt Practices Act, only one of the many
political constraints with which U.S. international traders
must deal.

6. Tariffs are discriminatory and do not provide stabhility.

7. They are not readily avallable or accessible or coét free.

B. They provide for direct government interventlon between business
to business dealings already layered ia regulation.

9. Liner activity is singled cut for regulation but bulk, neo bulk
and excepted commodiries operate In a nearly free market

environment.

10. Assumes all shippers of the same commodity are created equal
regardless of weight, value, risk, or voclume shipped.

11, The threat of FMC tariff pulling/fining often arbitrary or
diseriminatory beyond the impact to carriers.

12, A& recent FMC ALJ ruled a service contract is not a rtariff and is
outside its regulatory authority. If this decision stands, what
is the value of tariff filings if the volume of traffic moving
under service contracts is as significant as supposed?

As you can see from these lists and except for the last item, I have
really broken no new ground on the subject matter, 1In fact, I believe
these lists do nothing more than summarize why in my opinion tariffs
cught not to be filed if alternatives or reason will suffice.
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Since the FMC is the policeman under whose careful eyes shippers,
carriers and ports operate, do we really need them and/or the tariff
filings whose words have the impact of a loaded pistol pointed at you?
I think not at the FMC's present level of intrusion Into our business.

First of all it has been arguably proven that with the exception of the
highly protected and politicized Jones Act trades, the world of
transportation in the U.S.A. (rail, air, and road) has not greatly
suffered through de-regulation. I agree that dislocations have
occurred but regulation truly is an indirect subsidy/protection from
real world competitive and changing economic factors. In the weaning
process away from regulation to de-regulation some merely have adapted
better than others.

By not filing or at least enforcing tariffs, the FMC loses an enforcing
tool but there is still the Foreign Corrupt Practices Act among others
to keep carriers and shippers honest as defined by the United States
Government many vears ago. In addition, they also have the U.S. Navy
or Coast Guard to keep unwelcome vessels from U.5.A. ports. This can
be done as easlly with Russian flag, Peruvian flag, or Canadian flag

as the circumstances permit. In addition, the Department of State and
Justice as well as the U.S. Trade Representatives office are keeping

a watchful eye on things - aren't they?

Next, we can lcok at the impact on international shipping whereby the
exempt commodities ship without offfcially filed, regulated tariffs.

I do not believe any U.5. companles dealing in these commodities have
gone out of business as a result of shipping these commedities without
tariffs. On the contrary, it appears both they and their carriers have
worked well together - free of tariff constraints. WNeed I say more on
this subject?

Thinking about 1t I wonder if the approximately 175,000 toms of water
we ship may qualify for exemption if tariff filing remains in the
future. Certainly our occasional vessel charters are done tariff free.

For vour information, we do ship in many trades where tariffs are
voluntarily published for guideline pricing., The trades include open,
closed, and non-conference participants. Rate negotiations are based
motre on joint carrier/shipper needs, not what the other guy's tariff
says or me too, less ten percent. Why not shop for the best rates or
for competitive info via a 1-800 telephone number rather than wait days
or months for a conference response.

1f we now assume that in spite of this quick sand dirty analysis of the
pros and cons of tariffs, 1t is very likely they will continue to be
filed and enforced. Teco much private investment and FMC interest in
automation is at stake in this decision.

However, what value will they render if service contracts are nc longer
filed since it seems these are not truly tariffs but rather cowmercial
agreements? Should commerclal agreements be public knowledge? It's
bad enough that our detailed import/export activities are available to
competitors wvia U.5. Customs export declarations and import entries.
And what about loyalty contracts since It Is likely these too are not
tariffs? Thesge are true contracts between a carrier and a shipper, not
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between a conference and a shipper as a preponderance of service
contracts tend to be these days. Conferences' management in their
{nfinite wisdom feel they are somehow better suited tc negotiate
service contracts than their individual memberlines. Conferences
justify this position as creating stability. Stability in their eyes
telates to the spiralling upward of rates. Instability exists when
rates spiral downward. However, not all memberlines are equal in spite
of having equal votes in conference activities. Equipment frequency,
capacity, flag and so forth are just some of the aspects creating this
inequality between members.

This leads us into the question of mandatory Iindependent action on rates
and services. Again, this presupposes tariff filing is to remain
mandatory and enforceable. If net then this question is moot because it
1s unlikely conferences will continue to exist as we know them today.

Conferences may already be on the verge of extinction or certainly
major change if the increasing trend of multiple user consortia omn a
single vessel or small fleet grows as it seems to be. These consortia
may easily become an economic force nearly behaving like a mini
conference in their own right. Super conferences may then dwell wmore
on policy or strategy simllar to the activities cf the so-called

Box Club, rather than on pricing or service matters. I think this is
already happening in certain trades.

In any case, the pros of mandatory independent action as we now
recognize it are several:

l. Available on both rates and service items such as credit or
free time.
2. Provides a source of relief to political or comsortia block

voting in conference actions.

3. Allows for innovation or aggressiveness in a reasonable time
frame, a trait uncharacteristic of the group behavior of
conferences.

4. Conference health is possibly strengthened as a result of the

responsiveness characterized by an IA, particularly when utilized
to offset intrusions by more efficient outsiders,

5. Ten days Is more than ample time for proper consfderation by
memberliines with today's type of communications systems such as
fax, conference calls, or computerized message systems.

6. Provides a balance of market power within the memberlines
themselves since individuals within the group may offer something
unique from the others on a particular piece of business.

7. Use of mandatory independent action appears tc vise and fall with
conference share of market liftings and changes of member capacity
within the conference. This presumes of course the constraint
of revenue pools does not exist in the conference.
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It is a bit more difficult to list the negatives of mandatory
independent action. Some of these could be:

A. A factor in undermining the conference system if extended past a
ten day decision perlod. Carriers and shippers will quit out of
frustration awaiting the famous camel which was originally a
horse designed at a conference pricing meeting.

B. It may undermine the allegedly careful balance of power between
anti=-trust protected carriers, terminals and ports on the one
hand and a shipper omn: the other hand.

C. It does nothing to control market forces dominating the carrier
industry such as overcapacity, subsidy support, currency swings,
and other non~-tariff market basket ftems.

D. It does nothing to bring realistic pricing and costing into a
proper perspective. This is a phenomenon I attribute to the
publishing of enforceable tariffs resultant from a conference
pricing policy which is based on the needs of its most
inefficient member.

E. It seems to work better in a wminl conference setting than in
the 1984 authorized super conference environment. Today's
conferences seem to be getting more and more bogped down in
detail in lieu of operating on policy or strategy concerns.

F. It really is not mandatory. Sort of like service contracts, If
there is no desire for action by one of the two interested
parties, there will be no action.

Well, you have now heard my rhoughts on the pros and cons of tariffs
and mandatory independent action; not particularly controversial and
probably what you would expect to hear from a shipper. My heart really
does lie with seafaring, however, and it is probably out of some
frustration that I am no longer on the carrier side of the fence.

In cenclusion, 1 remain firm in my conviction that tariffs need not be
filed, but if filed then not enforceable. Certainly service contracts
and loyalty contracts should not be filed since these are business
agreements beyond reach of public scrutiny, presuming they are lawful
in all respects.

Mandatory independent action must exist 1f tariff and contract filing
remains the law. It becomes moor if such is not the case since
conferences will seek to control thelr members' activities in other
ways, However, I suspect without the protection of the FMC enforcing
rates and service, conference structure will substantially change and
perhaps we will then hear more about the real need to afferd carriers,
ports, and terminals special anti-trust immunity.

1 sincerely believe that risk and reward work in unison. Over-
protection through regulation reduces risk and it fellows that reward
ig reduced, Llet's continue with de-regulation as with the first steps
which were provided by The Shipping Act of 1984. Certainly the
opposite hasn't worked.

Thank you.
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Tariff Filing and Enforcement

John P. Clancey
Group Vice President, Pacific Division
Sea-Land Service, Inc.

Tariffs are an essential and integral part of our system of common
carriage in ocean transportation. Since liner shipping was first
regulated in 1916, the U.S, Government has taken an active interest
in protecting the shipping public against unjust discrimination.
The essence of common carriage is the non-discriminatory offering of
transportation services to the general shipping public, first come,
first served. Without tariffs, how could this system be enforced?

Although the 1916 Shipping Act did not originally reguire the filing
of tariffs in the foreign trades, the Federal Maritime Commission's
predecessor agen¢y felt compelled to impose such a requirement by
rulemaking as far back as the 1930's. That regquirement was formally
adopted by Congress with the extensive 1961 amendments to the 1916
Act and remains at the heart of U.S. shipping regulation under the
Shipping Act of 1984.

In the course of developing the 1984 Act, a hearty debate arose over
whether to abolish tariff filing and enforcement. I'd like to
review that debate with you.

In 1983, the Department of Justice and a small npumber of large
shippers capable of protecting their own interests in a tariff-free
marketplace, unsuccessfully argued that elimination of tariffs would
stimulate competition without adverse effects on the quality of the
marketplace. Soon after, a faction in the Bouse Judiciary Committee
voted to abolish tariff filing and enfeorcement, that Committee and
the Housé¢ Merchant Marine and Pisheries Committee considered the
matter further and concluded that the tariff system Wwas better
retained, explaining in the <Congressional Record that: "Tariff
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enforcement is supported by the carriers and many small shippers who
fear unfairly discriminatory rates.,™ This expression of
Congressional purpose is guite c¢lear.

What is not often appreciated, however, is that the tariff issue was
not merely considered in isolation =-- it was part of a package of
measures included to balance the competitive interests of all
affected parties. The House Merchant Marine and Pisheries Committee
explicitly explained in its bill report that although opponents of
the tariff system viewed it as anti-competitive, "the Committee put
aside the issue of elimination of tariff filing and sought other
competitive spurs which would balance the stronger conferences.
Consequently, tariff filing and enforcement remain in this
legislation,” As a direct corollary, the Act includes such
pro-competitive elements as open conference membership, independent
action, and service contracts. Please bear with me while I quote
one final key passage from the Committee's report:

"Carriers and shippers alike support retention of statutory
requirements for tariff f£iling and enforcement at the PMC
pointing out that even in the recent airline deregulation
process tariff filing and enforcement has been retained for
international air transport. A clear objective of [the
bill] is to enable American carriers and shippers to
conduct international ocean commerce transportaktion in a
stable, efficient, and competitive manner within a fair
trade environment in which malpractices can be found and
punished. Shippers support that need and emphasize their
own need for knowledge of all available ocean rates in
planning their cargo movements,"®

There is, therefore, no doubt that, faced squarely with the issue,
Congress decided that a revised and updated shipping law should
include tariff filing and enforcement.

Now then, let me more specifically address the issues posed in the
Background Paper prepared by FMC staff.

Should Tariffs Continue to be Filed With the FMC?

At least nominally, Congress kept the debate alive by directing that
the PMC's five-year review address “the continuing need for the
statutory requirement that tariffs be filed with and enforced by the
Commission.”™ 8o, if the issue is totally open for further review,
why did I dwell on past events and legislative history? Because, 1
firmly believe that given any amount of review the issue will again
be resolved the same way. The arguments pro and con will be the
same. The politics will be the same. And the outcome will be the
same., Unless Congress fundamentally decides to scrap the entire
common carriage foundations of shipping law, it will again conclude
that tariff filing and enforcement is an esgential and integral part
of the reqgulatory scheme.
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Should Tariffs be Based on Volume and Mass of Shipment Instead of
Other Considerations?

The second tariff-oriented issue that Congress directed the FMC to
study and report on is "the advisability of adopting a system of
tariffs based on volume and mass of shipment.® The staff interprets
this Congressional directive as referring to "a system of tariffs in
which a single tariff is established for all cargo shipped in units
of comparable size and weight with comparable handling
characteristics.®

The current system of rates based on commedity and stated on the
baais of weight or measurement admittedly can be complex. But it is
fair and sensible. The commodity-based, weight-measure system
permits all variables to be considered. It is the only system that
allows carriers to be compensated for the guantity in a container
bagsed on commodity. Lemp-sum, per-container, Freight-All-Kinds
(FAK), and other systems assume all commodities can bear the same
price, which is incorrect. The weight-measure system also results
in less discrimination against small shippers. Other systems cannot
accommodate the whole market. While tariffs might be shorter and
easier to read, shippers of low valued or high velume/weight cargoes
might be totally unable to afford the higher average cost of
transportation.

Does Mandatory Independent Action on Tariff Rates and Services
Dltimately Weaken or Strengthen the Ability of Conferences to Work

Effectively? Would a Longer Notice Period Lessen Criticism of
Independent Action?

Mandatory independent action definitely has not strengthened the
ability of conferences to work effectively. However, it may have
enabled certain conferences to avoid disintegration. Agreeing to
uniform rates and practices, and then maintaining cohesion, are the
central functions of a conference, It does little good to reach
consensus one day if individual lines are going to abandon consensus
the next.

Does that mean mandatory independent action should be repealed? I
don't think so, for several reasons. First, Sea-Land itself has
found several sitvations in which independent action makes sense:

e one, tc compete with an outsider when the conference at large
seems insensitive to market needs;

° two, to ovarcome block voting of foreign carriers on a matter
contrary to its interests; and

° three, to net out the effects of malpractices undertaken by
other conference members who only nominally adhere to the
published rate. 0of course, effective enforcement greatly
reduces the need for this use of independent action.
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Nevertheless, Sea-Land as a matter of policy desires to support the
conferences in which it participates and therefore, 1in most cases,
will refrain from taking independent action just to secure cargo for
the short-term. Indeed, it would be fair to say that the values or
disadvantages of independent acticon depend almost entirely on how it
is eXercised. When a conference member invokes independent action
to wobtain bookings that would otherwise have gone to other
conference members, the very purpose of the conference -- i,e., to
eliminate internal price competition among members and reserve
competition for service instead--is undermined.

Sea-Land, therefore, agrees that any conference member should have
an unfettered right of independent action. However, there is a
compromise that can be achieved: first, by extending the notice
period to say 45 or 60 days (that is, beyond the "booking cycle®};
and, second, by permitting a conference Lo require that the matter
mest be tabled for discussion at a conference meeting to permit
efforts to reach a2 conference—wide solution.

A much more subtle problem 1lingers in the interaction between
independent action and volume ratemaking. Congress was dquite direct
in authorizing conferences to “reqgulate or prohibit their use of
service contracts,® including banning independent action on service
conktracts. Congress «<ould have been more clear, however, in
addressing two other relevant matters:

e first, the period during service contract negotiations;

° second, the applicability to time-volume rates and loyalty
contracts.

I'm sure many of you know that when the Japan inbound conference
amended its Agreement to ban independent action during a 30-day
period on any commodity under service contract negotiation, the
Justice Department Ffiled harsh comments and the FMC concluded that
the provision unduly inhibited independent action. Their reasoning
—— that no service contract on which independent action could be
prohibited had yet come inte force -- iz logical.

Bet consider the practical problems. The moment that the conference
staff commences negotiations, am auction for the cargo can begin
with each carrier being approached by the shipper to beat the deal
under collective negotiation. In such an environment, many service
contract negotiations break down entirely; others are concluded, but
only at lower rates reflecting the least that any one line would
accept, Now transpose the same dynamics to contract renewal time.
Before the initial contract has even concluded, the shipper secures
offers of independent action that make it impossible to hold renewal
rates at pricr levels., This may sound like the best of all possible
worlds -- competition at werk in its purest form. But if it defeats
the conference system and consistently incapacitates lines from
earning a profit, its long-term effects can be devastating.
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The second problem is that time-volume tariff rates and loyalty
contracts may theoretically be utilized for essentially similar
purposes as service contracts. There is an ongoing debate over the
applicability of independent action in these two contexts, with
strong arguments on either side. I will not take this opportunity
to argque the issue, since the matter will be briefed by all
interested parties before the FMC. But I will comment that all the
reagons for authorizing conferences to ban independent action on
service contracts apply as forcibly to  any other volume
arrangements, whether time-volume, loyalty, or otherwise.

In ¢onclusion, I don't need to emphasize that where you come down on
these issues depends on what you are trying to achieve, &And, I
readily acknowledge that my vantage point differs sharply from those
who view everything about conferences as anti-competitive and
counter-productive, I am quite convinced that conferences are
useful to carriers and shippets alike in striking for some degree of
stability in liner shipping.

Of course, it would make no sense for Sea-Land -- or other carriers
-~ to simultaneously support conferences and happily accept devices
that render them ineffective. Without the existing tariff system
and without some mederation in independent action, conferences
cannot accomplish their objectives. Sea~-Land certainly beliewves
those objectives -- namely, quality service at reasonable rates in a
stable market —- are the chjectives of carriers and shippers alike.
In such an environment an industry leader such as Sea-Land always
stands ready to work to meet its customers’ needs over the long haul.
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Introduction

John D. Hardy
Senior Merchant Marine Counsel,
Commitiee On Commerce, Science,

and Transportation
U.S. Senate

When Congress enacted the Shipping Act of 1984, perhaps the
most significant departure from the Shipping Act of 1916 was the
specific authorization for ccean carriers and shippers to enter into
service contracts which differ from the rates and charges in Lheir
common carrier tariffs. These contracts are flled with the FMC on a
confidential basis, but their essential terms, including rates,
routing and service commitments, must be filed in tariff format and
made avallable to other shippers. In this sense, they combine
elements of both common and contract carriage.

As one shipper testified during the Subcommittee's
consideration of that legislation:

Service contracts enable shippers to commit their cargo with
the assurance of adequate service and a predictable price.
Carriers, on the other hand, are able to plan more efficient
productive services by avalling themselves of an assured
stream of revenue for future expansion,

Controversy has surrounded the use of service contracis since
1984, 1Initially, most carriers were reluctant to offer them, with
Evergreen being the notable exception, During the first three months
that the new Shipping Act was in effect, only 160 contracts were
filed,

In FY 1985, the dam broke and 2,100 contracts were flled with
the FMC, In FY 1987, over 4,400 contracts were flled and the trend
continues to slant upwards, with the cumulative total as of Qctober 1
reaching over 11,000 contracts,

Some carriers and conferences have been far more active than

others in offering contracts. Evergreen continues to be the runaway
leader amcng individual carriers, while the Asia North America
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Eastbound Rate Agreement (ANERA) has filed the largest number of
conference contracts. On the other end of the spectrum, the
Transpacific Westbound Rage Agreement (TWRA} has filed no service
contracts since that group took control over their members' contract
authority in July 1986,

The FMC has issued various rules governing the use of service
contracts which some shippers believe are too restrictive and some
carriers ceriticize as too liberal, Omne of the more controversial
rules requires the rerating of cargo under the carrier's tariff i1if
volume commitments of the contract are not met and the contract
contains no liquidated damages. Another provides for complete
recordkeeping on service contact carge and the expeditious production
of those records upon request of the FMC. The Commission has also
asserted the right to require that such records be kept physically in
the United States should the need arise.

Most recently, the Commission considered a petition filed by
the International Councll of Containership Operators, known as the
"Box Club,"™ to issue rules prohibiting so called "most-favored shipper?®
or "Crazy=Eddlie" clauses and requiring minimum levels of liquidated
damages in service contracts, The Commisaion decided that it had no
authority to establish the level of ligquidated damages, but did agree
to issue a proposed rule prohibiting certain types of most-favored
shipper provisions, The Commission also agreed on a 3-2 vote, to
extend its earlier requirement on rerating to all instances in which
volume commitments have not been met, whether or not the contraect
provides for liquidated damages. Former Chairman Hickey was part of
the majority on that vote, 8o there 13 some uncertainty now as to
whether the FMC will proceed with that proposed rule.

It has apparently been difficult to obtain statistics on the
overall volume of cargo moving under service contracts, but the FMC
does have certain information which leads to the conclusion that the
importance of these contracts varies widely across trade routes. In
the Brazilian trades, for example, there is virtually no cargo moving
pursuant to service contracts., Inbound from Japan, on the other hand,
as much as 90 percent of some leading commodities are being moved
under contracts,

The panel that I am chairing today is far more familiar than
any of us in government with the impact of service contracts on
international shipping and with the benefits and problems generated by
these contracts. I hope all of us will leave here today with a far
better understanding of these issuea and some clearer views on whether
the statute and/or the administration of the statute needs to be
changed to better carry out the Congresasional intent in enacting the
service contract provisions.
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Service Contract Issues

Ronald B. Gottshall
Managing Director
Transpacific Westbound Rate Agreement

First, I'd like to thank the Federal Maritime Commission and
the University of Southern California for putting on this Shipping Act
mid-term review, and for inviting me to participate in this panel
discussion of the service contract issue. I had the pleasure of
addressing the last such conference in Norfolk In 1986, and found that
meeting extremely valuable,

I expect that many of you attending today have already heard
most of my remarks regarding both what's wrong with the current
Shipping Act provisions for service contracts, and what changes are
needed.

It wasn't very long after TWRA'S inception on January 1985
that we came face-to-face with the weaknesses of the Shipping Aet's
service contract provisions., In January 1985, the FMC service
contract regulations had only recently been written, and a strong
dolliar had brought about a sharp decline in Westbound carge volume.
Capacity in the Pacific was determined by the higher-value Eastbound
trade 3o that, increasingly, Westbound was received aa a "backhauin
trade in which too many shipa chased too little cargo.

Service contracts, as they were vaguely defined in the
Shipping Act language, did not achieve the Act's balanced objectives
of pricing flexibility and stability in the kind of trade I have just
deseribed, In fact, they accomplished quite the opposite,

In a trade dominated by competition for market share, even
small shippers were capable of exerting leverage agalinst carriers whe
were often hard-pressed just to recover costs. This doesn't even take
inte account the 500 or so major shippers which together account for
80 percent of the total liner cargo moving Westbound annually, As a
consequence, we began to see contracts proposed -- and ultimately
signed -- which made little econcomic sense.
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We szaw contracts, for example, which offered a "volume®
discount in exchange for a commitment to ship 10 contailners a year.

We saw contracts with terms of as few as five days —-- just long enough
to undercut a competitor on a single shipment —- and as long as seven
years,

I'm sure you can all imagine the consequence of a seven-year,
fixed=price contract with any supplier or end user, given recent
trends in the financial and currency markets. Even those few long-
term contracts with escalator clauses built into them started from
such low base rates that revenues were inadequate in both the short
and long term.

In some cases contracts signed under duress allowed the
shipper to fterminate his obligation in the event of a loas of sales,
even when the loss was due to factors within his contrel, such as poor
performance by his sales staff or pricing his product too high for the
market., And of course there's the now-famous "Crazy Eddie" clause,
under which a shipper would automatically be released from his
contract if a competing carrier down the street offered a better deal,

We are extremely pleased to hear, by the way, that the
Commission has taken seriously the Box Club petition regarding service
contracts, and 13 expected to issue a proposed rulemaking banning
Crazy Eddie clauses, That same rulemaking is also expected to provide
for a specified penalty in the event that a contract shipper fails to
deliver the minimum volume commitment in accordance with service
contract terms -- an issue I want to address in greater detail in a few
minutes,

One final note: A few months ago I received in the mail a
copy of a New York Times article having to do with the original "Crazy
Eddie" and his discount electronics store Iin New York. It had to
happen: Crazy Eddie has gone out of business.

Seriously, as we lock toward 1989 and Shipping Act reform, I
think it's inevitable that we consider atrengthening and clarifying
the Act's language coverlng service contracts, for a single, very
important reason that I can't emphasize strongly enough:

Service contracts, as currently defined under the Shipping
Act, meet few, if any, of the normal criteria for standard commercial
contracts. As a result, they are susceptible to uses which undermine
carrier viability and promote unequal treatment of customers in
gertain key trades.

The Westbound Trans-Pacific trade offers ample evidence that
service contracts have not always been used for the purposes Congress
intended in the Shipping Act. In January 1986, when TWRA Lines voted
to phase out individual member line service contracts and negotiate
only agreement-wide contracts from that point on, approximately 40
percent of all TWRA liftings moved under individual member line
service contracts.

Now, two years later, only a handful of those service

contracts remain in force. Although the mechanism ia in place for
TWRAL to negotiate new contracts on behalf of the membership at large,
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that has not happened., As the last individually negotiated contracts
expire this year, the percentage of TWRA 1iftings under contract is
expected to approach zero.

This sharp decline in service contracts following the
Agreement's tightening of its policy on contracta suggests two things:

1) That rate levels must be low enough that no discount we
could offer a shipper in the foreseeable future would justify the
voiume commltment; and

2) That a significant number of shippers saw particular
benefits to negotiating service contracts wWith individual lines prior
to 1986, beyond the intended benefits of incentive discounts for
volume shippers or a hedge against future rate increases. In my
opinion, shippers were using their leverage in the marketplace to
circumvent the agreement tariff structure,

The potential damage to carriers from such practicea are
obvious. Freight rate levels in the Westbound Trans-Pacific trade,
despite increases taken since 1985, are curreantly 25 percent below
where they were in 1979. That does not even take inflation into
account. At the same time, the cost of maintaining current minimum
standards which customers have come to expect in the trade —— weekly
fixed-day service, slot cost efficlencies of ships in the 2,500 to
3,500-TEY size, port and intermedal terminals capable of fast
outturns, and so on —- have lncreased, particularly for carrlers with
large capital investments in rapldly appreciating currencies.

Scrupulous service contract shippers, as well as customers
With relatively small volumes shipping cargo under tariff rates, also
pay a price in thia kind of climate -- namely in business lost to the
questionable practices of their competitors, I dom't think that the
kind of competitive edge provided to a single shipper under a five-day
service contract is what Congress envisioned. It certainly does not
serve the long-term interests of the trade.

I should point out that, in many respects, the Westbound
Trans-Pacific market has seen a drametic reversal of its fortunes
since early 1986. The appreclation of the yen, the new Taiwan dollar
and the Korean won against North American currencies has boosted
exporta dramatically since early 1986, so that now many TWRA member
lines are running full ships —- albeit at depressed rate levels —-
from almost all coasts of the U.S. and Canada.

In fact, volumes are so strong that I would not be surprised
if we began to receive some new service contract requests, if enly %o
agsure avallability of space on ships out of the Pacific Northwest, or
all-water from the east coast. I can assure you, however, that any
future TWRA service contracts will have to include a quid pro quo of a
specified volume in exchange for the guarantee of space; service
commitments; and a fair price over a reasonable time period, In
short, we're looking for contracts which offer both partles a "win-
win" situation.
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But we need to go a step further. Whether or not a service
contract meets the standard for a viable commercial document should
not depend on whether the shipper or the carrier holds all of the
cards in the market at any given time. Because the Shipping Act's
ultimate objective is to provide a measure of stabllity to the U,S,
trades -- that is, to prevent wild fluctuations in either rate levels
or availability of quality service -- we believe that a set of minimum
statutory criteria for commercial performance is necessary and
reasonable.

At this point, let me take you through some of the changes
that we are suggesting toward that end:

Minimum Volume

The principle of a minimum volume commitment, in exchange for
space guarantees, priority handling and a price advantage, is
meaningless unless that minimum is clearly defined by regulation and
based on an amount of freight which would differentiate a legitimate
cantract from a mere ratecutting device.

I think it's fair to suggest that, in order to maintain the
integrity of the tariff structure, service contracts ought to be
reserved {or shippers who can provide substantial volumes, Obviously,
such numbers vary from trade to trade, but a good starting point for
discussion 1n the Westbound Trans-Pacific trade might be a minimum of
10,000 revenue tons or, say, 500 FEUs, a year,

Duration

Most exporters plan their production and distribution costa on
an annual basis, based on projections made at the start of each 12-
month cycle, This being the case, we think it should be based on a
contract period of not less than three months and not more than 12
months,

Again, the objective is to preserve some pricing flexibility
for both carriers and their customers, while at the same time
preventing the use of service contracts to get around the tariff
structure. A shipper with a major ongoing series of shipments -- a
construction firm shipping materials and equipment over the life of a
large industrial project, for example -~ would be free to either
substitute or augment liner service with a long-term dedicated charter
arrangement, or charters on a spot basis,

Liquidated Damages

I mentioned earlier the anticipated FMC rulemaking that will
include some form of penalty for shipper non-performance in fulfilling
the minimum volume commitment. While the Commission's willingneas to
address the issue prior to 1989 represents a step in the right
direction, we are concerned by reports in the press that the "penalty"
in question will be simply the difference between the contract rate
and the tariff rate on the volume shipped.
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In other words, & carrier's only recourse —- after having made
space available or provided some other special service, possibly at
the expense of other shippers -- i3 to go back through the
documentation, review shipments over the contract period to date and
re=bill the shipper under the tariff rate.

4 true contractual arrangement should provide a formula for
liquidated damages, covering both the shipper who falls to deliver the
carge and for the carrier who bumps a shipment or otherwise fails to
provide the required service,

For purposes of discussion, damages assessed against the
shipper might take for form of a fixed percentage -- say, 50 percent =
of the lowaest rate In the contract at which cargo actually moved.

Such a standard would prevent the inclusion of artifieial rates never
intended to move cargo.

Carrier penalties might include a reduction in the minimum
volume requirement; payment of the difference between the contract
rate and the rate which the shipper paid another carrier to ship the
goods; or liquidated damages based upon some other mutually agreeable
formula.

Full Disclosure of Charges

Some of the problems which carriers have encountered in
negotiating and filing service contracts are directly related to
ambiguities in the Act's language. For example, the Act requires us
to publish the "essential terms" of signed contracts involving
commodities subject to FMC filing requirements, and then to make those
terms available to "aimilarly situated shippers.”

"Essentlal terms" as defined requires full disclosure of the
line<haul rate which, et least in the Trans-Pacifie trade, does not
provide a complete picture. Origin and destination charges, currency
ad justment factors, bunker and congestion surcharges and other
ancillary charges are left to the discretion of the carrier to include
when publishing essential terms,

As a result, competing carriers and competing shippers really
have no clear idea of the actual rate being charged when they read the
published essential terms of a contract. If we are going to require
the publication of essential terms, those terms should accurately
reflect the rate at which the cargo actually moves under contract,
with full disclosure of current and prospective charges.

Similarly Situated Shippers

Making the same contract terms available for "gimilarly
situated shippers" sounds fine in theory, but the Shipping Act doean't
tell us what that means. Does it mean simply that a shipper moves the
same commodity between the same origin and destination? Is a shipper
of the same product from a different coast similarly situated? Does

the term apply to a shipper with a comparable product but a different
end use?
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We need to come up with a more precise working definition of a
similarly situated shipper, rather than require carriers to second-
guess the Act's meaning each time they negotiate a contract, at the
risk of facing possible litigation if they make too narrow an
interpretation.

A good start would be to insist on similarity in a "commercial®
sense -- in other words, not only geographically similar in terms of
points and routes, but similar in terms of volumes, competitive
atature, credit standing and so forth,

In the past two years we have seen a growing recognition
within the trade community that key elements of the Shipping Act will
require fine tuning, to guarantee that both the spirit and the letter
of the law are upheld.

Ocean carriers are well aware of the damaging effects of teoo
much regulation. For a reminder, we need only look back to the
burdensome pre-1984 hearing and reporting procedures. Since the 1984
Shipping Act was meant to accommodate the sweeping industry changes
brought about as a result of c¢ontainerization —-- and to anticipate
changes yet to grow cut of new technologies and market trends -- its
language was understandably spare, to allow for flexibility.

But. the Act implicitly recognizes that carriers must be able
to adequately recover costs if they are to undertake long-range
planning and make necessary long-term capital investments in
facilities, equipment and services.

The modest reforms I've mentioned here retain flexibility and
competition, whether in a shipper's or a carrier's market. That, I
believe, is central to the Act's ultimate goals and objectives, and
consistent with the purpose behind our meeting here today.
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Service Contracts Under
the Shipping Act of 1984

Manuel Diaz
Executive Director
U.S. Atlantic-North Europe Conference/
North Europe-U.S. Atlantic Conference

Service Contracts have been with us since June of 1984, and at this
point I find it difficult to evaluate them without one very large
qualification, and that is the competitive trading climate that has
generally existed since their creation. Practically without excep-
tion, the major trade routes of the United States have been heavily
over-tonnaged since the inception of service contracts. This means
that the service contract, this theoretical creation of a legislative
laboratory atmosphere, was spawned into trade climates where competi-
tive pressures, not envisioned by the framers of the act, distorted
its application and effect, In my opinion, that up wntil now, the
objectives set for service contracts have never really had a chance
of being met. Accepting this hypothesis, the choice is between
scrapping the program, letting it wither, or bringing it into conso-
nance with the realities of the market place.

By definition, a service contract is a contract between a shipper or
a shippers' association and an ocean camon carrier or Conference in
which the shipper makes a conmitment of carge or freight revenue over
a fixed time period and the ccean common carrier or Conference com-
mits to a certain rate or rate schedule as well as a defined service
level. The contract may alsc specify provisions in the event of non-
performance on the part of either party. On the surface this seems
fair and practical, but the real world market forces have distorted
what should have been reasonably balanced straight forward negotia-
tion between buyer and seller of contract ocean transportation ser-
vices.

Since the enactment of the '84 Act, and the concomitant birth of
service contracts, there has evolved a pattern with respect to the
increase in service contracts. Where cargo levels have tended to be
in reascnable equilibrium with shipping space offered, shippers have
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been quick to accept service contracts as a means for moving their
cargo. Where shipping space has been chasing light cargo offerings,
shippers have tended to shy away from utilizing service contracts.
In the North Atlantic trades, import cargo has been running about
twice the volume of export carge. Close to 50% of Conference import
cargo moves under service contracts, versus 25% of export movements.

The record of Service Contract performance in the U.S. Atlantic/North
Europe trade has been one of ever depreciating freight rate levels.
Two factors have contributed to this; one, lessening of U.S. imports
from Europe ard, at least through 1987, no tremendous increase in
U.5. Exports; and two, since 1985, an increase in container capacity
available, 7% by Conference lines and 43% by indeperdent carriers.

The play of market forces in this trading arena has quite obviously
not worked to the interest of the carrier who had expected service
contracts to be a vehicle for stabilizing rates and not one for
eroding them. Neither have they fulfilled one of the major expecta-
tions of shippers who had presumably locked upon service contracts as
a means of negotiating long term stability of ocean transportation
costs so as to develop long term pricing & marketing programs for
their export and import products.

Regretfully, the painful truth has once again been brilliantly high-
lighted irrespective of protestations to the contrary; success in
carge acquisition is overwhelmingly driven by freight rates not by
service. Market power of the shippers far out balances the ability
of carriers to attain revenue levels resulting in acceptable rates of
return.

This far into the program, 2% years, Service Contracts have been of
immeasurably greater benefit to shippers than to carriers, In return
for carge volume, carriers have offered guaranteed service perfor-
mance at discounted rates., The problem has been the continual dis-
counting of these contract rates. In great majority Service Con-
tracts have been entered into by shippers to achieve lower freight
rates. The over-tonnaged campetitive climate has kept continued,
pressure on carriers to maintain carge volumes and forced them to
accept service contracts at unsound rates and conditions, and even-
tually to reacess the efficacy of the service contract system.

At mid-point in the review pericd, whilst service contracts, one of
the centerpieces of the 1984 Act, are receiving applause frum the
majority of shippers who consider these as the most positive result
of the '84 Act, liner Conference carriers have found that this new
marketing device, designed to stabilize the trading climate and
guarantee service, has in fact exacerbated destabilization in a
market which is already inherently unstable. Cbviously, non-confer-
ence carriers embrace service contracts as a convenient marketing
tool to sell service and acquire long term cargo commitments under
the umbrella of Conference tariffs and contracts.

Service Contracts are not performing in the way that had been ex-
pected. There was meant to be an element of commercial balance
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achieved by both parties to the contract. This has not happened, and
consequently if Service Contracts are to continue as useful commer-
cial transactions between shipper and carriers, the imbalances and
faults of the system nmust be addressed.

The sections that need prompt consideration are:

1. Definition of Similarly Situated Shippers

What is a similarly situated shipper? Does he really exist? How is
he to be judged as similarly situated? By similar commodity? By
industry? What about geographical location? OCne shipper may require
service hundreds of miles from carrier marine terminals while another
is adjacent to the port of loading. Should ability to ship in volume
be a factor in this judgement? Perhaps the definition should encom-
pass consideration of the commercial stature of the shipper such as
credit rating. It seems near impossible to establish a workable
definition from the multitudinous variables, I recommend that the
Essential Terms filed with the PMC be confidential and not publicly
available, thus, eliminating the requirement of defining the unde-
finable.

This would probably cause some outcry and consternation awong those
who believe that discrimination against the small shipper would
ensue, but aren't commercial contracts made every day for the pur-
chases of transportation and other goods and services, all confi-
dential, and apparently not unduly discriminatory?

2. Escape Clauses

If Egsential Terms were filed confidentially, the proliferation of
escape clauses such as "Crazy Eddie" "bonafide offer”, and "most
favored shipper" would greatly diminish. Service Contracts are a
product of a shipper's needs and capability to provide carge over a
given period and in sufficient volume to merit a special service
commitment and freight rate fram the carrier. Each of these arrange-
ments are individually tailored to meet specific requirements of the
shipper, they are not cookie cutter contracts. The required filing
of essential terms has thinly veiled the identity of the shipper
unleashing market pressure on the carriers spawning an epidemic of
most favored shipper clauses, "Crazy Eddie" clauses, “bona-fide offer
clauses”, and all kinds of devices designed to trigger a continual
rourd of rate erosion hereby defeating the principle of long term
stability of rates, a cornerstone of the service contract program,
and, to carriers, ore of its most attractive features,

The least innocuous of the escape clauses is the "most favored ship-
per clause" as this allows for some control by the carrier over his
own destiny. Others, "bona—fide offer" and "Crazy Eddie", are trig-
gered at the whim and caprice of third parties, most of whom are
incapable of offering the service package contained in the original
contract,
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There is, of course, a necessary requircwent for a force majeure
clause that clearly reflects actions of :hird parties over whom
neither contractual party has any contrel. However, there have | zer
increasing examples of vague commercial language creeping into con-
tracts that have nothing to do with acceptable force majeure contin-
gencies.

These escape clauses, and its emasculation by inclusion of conmercial
escape valves effectively make a mockery of the Service Contract
system because contracts including any of these are one-sided,
imbalanced, and nct what this section of the '84 Act was designed to
accomplish., The use of escape clauses should be regulated.

3. Minimum Quantity

Practically the only benefit from the requirement for service con-
tracts to reflect minimmm gquantity in a fixed amount is ease of
administration. If the Act were to permit commitments to be contrac-
tually expressed in percentages, the problem of force majeure and
legitimate market contraction would be greatly alleviated, making the
policing of these contracts by the FMC much easier, through elimina-
tion of hard to prove questions surrounding short shipments., The
Act should be amended to allow for either a fixed quantity or a fixed
percent at the discreticn of the contracting parties.

4, Independent Action On Service Contracts

The mandatory independent action provisions of the Act do not apply
to Service Contracts. BSome Conferences have in the past allowed
their memders independent action on Service Contracts, In the U.S,
Trans-Pacific trades, this privilege resulted in absolute chaos with
individual lines negotiating their own Service Contracts causing
wholesale rate ercsicn and a destructive rate war. In the North
Atlantic Trades, Conference agreements have mandated that only the
Conference can negotiate Service Contracts with the result that in a
soft trading c¢limate, heavily over-tonnaged, despite severe rate
ergsion, a rate war has been up until now avoided. Those who would
advocate amendment to the Act requiring I.A. on Service Contracts
have no interest in stable or orderly trades.

An attempt has been made to illustrate some significant changes that
I believe would contribute to bringing balance to the Service
Contract program. If Service Contracts are to continue to be a
practical vehicle for securing cargoe and coffering service, there has
to be a recogniticn that they can only survive if, in return for
service, carriers can achieve an acceptable level of retuwrn. They
must be able to expect prefitable results from Service Contracts as
they do from other marketing efforts. In present trading climates
pervaded by over-tonnaging and cargo scarcity, market pressure of the
transport bhuyers overwhelms the ability of the sellers of transport
to resist this pressure. To counteract these kinds of conditicns,
equilibrium must be brought into the marke! arena, This, plus some
discipline on the part of shippers to recoqgni:e that Service Con-
tracts are not merely meant to be a device to reduce rates, and
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discipline on the part of carriers not to sign diseconomic and one-
sided contracts, might vet save Service Contracts as a viable and
attractive method of doing business for shippers and carriers
alike.

a8



Service Contracts and International
Distribution

Thomas W. Craig
Corporate Contracting Agent
General Electric Company

I am here to discuss how Service Contracts have affected General
Electric and to offer suggestions on ways to improve them.

My experience with such contracts actually started in 1983 when we
negotiated and signed a time-volume centract for shipments of
electrical goods from Taiwan to the U.S, Since then I have been
invelved in numercus service contracts, all invelving imports from
the Far Fast. These have been negotiated both on behalf of RCA,
prior to the merger with GE, and now GE, I like service contracts,

They have presented us with a way to achieve lower, stable rates.
Given the tremendous downward price pressure we have experience with
many of our products, service contracts have heen very important to
us. Obviously, without the rate bhenefit, we would not be as
enthused ner signed as many contracts as we have.

The use of contracts is also changing how we deal with carriers and
how they deal with us. When we negotiate for and commit a
significant portion of our volume to particular carriers, it does
affect how we do business., Contracts have a "negative" side in that
they force a more formal structure somewhat in dealings between
shippers and carriers. Contract terms must be followed and met by
both parties. '

The existence of contracts alse makes it difficult for those
carriers with whom we dc not have contracts to participate in ocur
shipping. For both shippers and carriers, the contracting process
is changing shipper-carrier relationships.
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puite simply, service contracts serve a useful purpose to both
shippers and carriers. They offer some stability and predictability
to the shipper in his ocean freight prices and to the lines in
establishing base volumes for carryings.

Service contracts are here to stay. They are a viable toocl in
international distribution, The number of contracts filed since the
shipping act of 1984 loudly demonstrates this. Owver 10,000
contracts filed in really only three years. This is remarkable.

Contracts .serve a purpose. Yet they are not usable in all
situations, There is a problem making firm commitments with
shipments for export sales and;: given the current market, it is
difficult to set firm prices for the contract period.

For there to be improvements to contracts and to the contracting
itgelf, carriers, shippers, and the Pederal Maritime Commission must
recognize role of contracts and move forward in establishing broad,
flexible contracts.

Lines must stop blaming service comntracts for all their problems.
Service contracts did not cause over-—capacity in key trade larnes,
are not to blame for current economic factors which cause
directional trade imbalances, and are not responsible for high
carrier operating costs,

Shippers should leok at service contracts as more than a vehicle to
cut rates. Contracts should be structured in a way to satisfy the
particular company's rate and service requirements so it may
effectively compete in its marketplace and generate profits.

In my experience in both domestic and international distribution,
service contracts are real commit agreements, take-or-pay. They are
not token best-effort agreements but rather are contracts which must
be judiciously negotiated and fulfilled.

The FMC must recognize that contracts are agreements between two
contracting parties which must satisfy the needs of both parties.
The contracting parties need to operate in an environment which lets
them be creative and flexible to negotiate win-win agreements, and
not be restricted by regulations which hinder effective contracting
and international distribution. This is especially pertinent
because the FMC has no authority to adjudicate contract disputes,
The Act clearly states that the exclusive remedy for a breach of
contract is in an appropriate court. It does not confer this remedy
to the FMC. As such, the FMC should not be establishing rules which
either party £inds burdensome.

Let's forget abeout Crazy Eddie clauses, These are yesterday's
news. They were caused by the lines, not shippers. They were
caused by lines who kept cutting rates in return for little volume
commitment., Shippers sought protection from this rate—of-the-day
insanity with such provisions.



Instead let's leok at more pertinent igsues.

First, I believe the FMC should exercise a very limited role in
service contracts. They should play the rele of recordkecper with
regard to service contracts, not rule-setter.

There are complicated issues which the FMC should instead address,
Such as, how does a "common" carrier offer contracts and still be a
common carrier? Or, how do shippers and carriers really settle
contract disputes when one of the parties is a non-U.5. company?

Second, T believe the following improvements should be made:

1) Centracts should not be made public. How can you
realistically negotiate a contract hetween two parties,
knowing that it is an open document which will be published
and filed in a tariff? A contract is a confidential
document and should be recognized and treated as such.
Non-disclosure will also stop the Crazy Eddie clauses that
50 preoccupy many steamship lines.

2) Bervice contracts should not be one-sided commitments. A
contract is a mutual exchange by both parties. But most
current service contracts may not really be service
contracts, They seem more like price-volume agreements. A
shipper commits a certain volume in exchange for a certain
price from the steamship line.

If the shipper does not meet his volume commitment, then he
must pay some type of penalty, or liquidated damages to the
carrier for failing to meet his commitment. Yet if the
carrier fails to carry, to service, the cargo of this
contracted shipper, there is no penalty, no liquidated
damages payable by the line to the shipper for failure to
perferm, failure to meet his cobligations.

To illustrate this, here is some actual language from the standara
beilerplate contract of a major conference. Note, I have eliminated
the name of the particular conference -

STRVICE COMMITMENT

(a) The Agreement agrecs to make available during
the term of this Contract vessel capacity
adequate to carry (1) the Minimum Quantity
Commitment of cargo and (2} at (Conference's}
option any additional cargo tendered by the
Shipper during the term of this Contract.
The Shipper shall be free to select the
Agrgement Member or Members on whose vessels
the Shipper's cargo shall be transported
during the term of this Contract, but the
movement of cargo on specific vessels shall
be on a spare available basis only. The
Shipper agrees that as far as possible carge
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comnitted under this Contract will be

shipped evenly throughout the duration of the
Contract., The Shipper agrees to give
fourteen (14) days booking notice, if
possible, but not less than seven (7) days,
to the Agreement Member or Members it selects
for the carriage of its carge, so as to
assist such Agreement Member{s)} in making
space available on specific vessels. The
Shipper agrees that all cargo tendered under
this Contract shall be rated hereunder and
ghall not be subject to any other service
contracts, volume discounts, volume rates or
other volume incentive programs offered by
{Conference) or its members.

{b) In the event the Shipper is unable to secure
space on any particular vessel of the
Agreement Member or Memhers with which he
normally ships, the Shipper agrees to contact
all of the other Agreement Members
successively until apprepriate substitute
space has been found., In the event the
Shipper is unable to secure such substitute
space from any other Agreement Member, the
Shipper may request the assistance of the
{Conference) office in securing such space.
Unless otherwise stated in Appendix A, if
within twe (2) business days of such request
the Agreement fails to secure space on a
vessel scheduled to sail within fifteen (15}
days of the date of the request, then, upon
written reguest of the Bhipper, the minimum
specified in Appendix A of this Contract may
be reduced by the gquantity of cargo tendered
but not carried on Agreement vessels. The
specified minimum, however, shall not be
reduced where the assistance of (Conference)
has not been requested in writing."

Just what has the Conference and its member lines really
committed to? Where is the "defined service level", as
mentioned in the Act's definition of a service contract? Is
this service commitment and hence a service contract? What
is a shipper to do if the carrier does not provide space,
centainers or chasses?

From that same conference agreement, here is the recourse
the shipper is permitted for service failures by the
carriers, interestingly enough coupled with the provision
for failure by the shipper to meet and satisfy his volume
comnitment .
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DEAD FREIGHT

The Agreement and the Shipper recognize that

breaches of the Minimum Quantity Commitment cause

not only loss of freight but also instability,
adverse impact on carrier marketing, logistics,
and stowage planning and, accordingly, agree that
in lieu of all damages, which are daifficult to
calculate, dead freight shall be assessed as
follows:

{i}) If the Shipper fails t¢ tender the Minimum
Quantity Commitment specified in Appendix A
to this Contract, the Agreement shall involce
the Shipper and the Shipper agrees to pay
deficit charges on the difference between the
guantity of cargoe actually shipped and the
Minimum Quantity Commitment at the rate
specified in Appendix A. The total of any
amounts due hereunder shall be paid directly
to the Agreement with thirty (30) days
following written notification by the
Agreement., Dead freight shall be distributed
among the Agreement Members in proportion to
the revenue earned by each Member under the
Contract,

{ii) If the Agreement fails to fulfill its service
commitment in Article 7 hereof during the
Contract term, the Shipper's sole remedy
shall be a reduction in the Minimum Quantity
Commitment specified in Appendix A by the
quantity of cargo tendered but not carried as
provided in Article 7 and the Aqgreement and
its Members shall not be liable to Shipper
for direct, cohsequential or other damages,
not shall any liabilities or obligations of
Shipper to the Agreement or its Members he
subject to any offset or credit therefore.”

Realistically, just what good does this do for a shipper
whose cargo is sitting in Singapore and is needed here to
make a sale or go into production? The Conference has
provided for dellar penalties to the shipper for failure to
meet his volume commitment. Yer, the Conference
specifically refuses to accept dellar penalties for carrier
service failures, Isn't this a little cne-sided?

If the FMC wants to investigate a serious contract issue,
then I suggest that it look into what I perceive to be a
sericus lack of service commitment by the lines in service
contracts.
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3} The FMC should permit contracts to include movements to
and/or from non=Uinited States lecations. GE is a global
company; certain lines are global carriers. We would like
to be able to negotiate global carriers, We would like to
be able to negotiate global agreements, if both the lines
and us have such an interest. Such broad contracts may also
present a way for shippers to balance the uncertainties of
export gales with the more certain import mcvements. The
mutual centract possibilities are exciting.

4) The right independent action should be mandatory for service
contracts with conferences. There is no reason why the
right of independent action is required for rate actions,
but not for service contracts. This is incensistent and
flieg in the face of what contracting is -- a mutual
exchange between shipper and carrier,

A Conference prohibition of independent action on service
contracts raises some interesting gquestions. 1Is a contract
entered into with such a conference really a de facto
loyalty agreement? Does such a restriction by a conference
constitute a "substantially uncompetitive act"?

In conclusion, we like sarvice contracts and believe they are a
viable factor in internaticnal distribution. Contracts can provide
a way, over time, for shippers and carriers to build strategic
alliances. But tc be really effective, improvements must be made.
The mind=-set among all parties -- shippers, carriers, and the FMC --
must change. Regulationg cannct be something to hide behind; they
cannot restrict and inhibit the cppertunities which service
contracts can offer.
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Utilization of Service Contracts

Thomas J. Kolakowski
Manager, International Transportation
Planning
Ford Motor Company

I appreciate the opportunity to be here today, representing Ford Motor
Company, to discuss the topic of Service Contracts., As a large shipper
we have had considerable experience in transportation contracts for
domestic movements and believe this to be the most effective form of
agreement. We have had recent experience with service contracts for
international transportation as well and despite some of the limita-
tions of this form of contracting our experience to date has been
generaily favorable. The big question at Ford is, given these
jimitations and the trend toward more restrictions, whether we will
continue to utilize service contracts in the future.

We entered into our first international service contract in 19853.
Today we have a number of contracts with both independent carriers and
conferences. These contracts account for about 60% of Ford's
international movements. ’

Cur service contracts are three year agreements and in that respect are
consistent with Ford's operating philoscphy of maintaining leng-term,
partner-type relationships with our suppliers. This philosophy played
another role in our establishment of service contracts as well since
one of our primary reasons for having these contracts is that this is
the form that our carriers preferred having. Since our carriers saw
some advantages for themselves and we saw no disadvantage to Ford we
agreed to do it. Within this form we then were also able te establish
some specific items tailored to ocur operation, such as credit terms
and lump-sum rates, but these really are minor facters. The items
which we would perceive as having the greatest advantage to us, and
which are available to us in our domestic contracts, i.e., confiden-
tiality and flexibility, we are precluded from having under the
current provisions of the Act and FMC interpretations.
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Some of the other advantages cften asscciated with service contracts
such as low rates and guaranteed service are not uniquely related to
service contracts, at least not for large shippers. Quite frankly with
more than 35,000 TEU's annually into and out of North America we den't
need a service contract to obtain an attractive rate. And with our
policy of utilizing only a few carriers and having long-term associa-
tions we really don't need a service contract te guarantee cargo

space or prompt delivery.

Speaking of rates, please allow me to make one other point. Service
contracts are often pointed at as a major reason for rate instability
and for the current depressed level of rates. We strongly disagree.
Overall low rate levels are really a result of overcapacity in this
supply and demand priced Industry. There are too many ships chasing
too little cargo, or at least cargo mevements that are unbalanced due
to service curtency and trade fluctuations. And rate instability is
more a function of lack of self discipline within the carrier industry
than it is attributable to provisions of the Shipping Act. Although
lack of confidentiality in rates certainly plays a role here toc. More
about that later.

As mentioned, our utilization of service contracts has been in response
to carrier preference and the ability to incorporate several convenient
tailor-made features. Also we wanted to experiment with this new type
of agreement in the hopes that with the passage of time improvements
would be made so that service contracts would become more like their
domestic counterparts. Unfortunately this has not been the case; in
fact quite the opposite has happened.

Domestic transportation contracts are private, commercially workable
agreements with benefits for both shippers and carriers. They are
designed to be confidential, flexible and are approached from the
standpoint of what is best for the particular piece of business
involved. Some of the Act's original provisions, and recent FMC
rulings, have made service contracts more cumbersome, more restrictive
and less commercially attractive. The trend is towzrd tighter
regulation of the relationship between shippers and carriers at the
expense of commercial practicality. The service contract rules seem
to be becoming one sided, in favor of the carriers. Perhaps this is
being done in an attempt to offset the so-called shipper advantages
in rates and service often said to be caused by service contracts and
independent action. If this is the case it is unfortunmate since any
such perceived advantages are not related to provisions of the Act
but rather to the industry conditions of overtonnaging and lack of
economic discipline.

The recent rulings have cast doubt on Ford's future use of service
contracts. An important factor as well will be the outcome of the Box
Club petition, which again proposes rule changes that would cause more
regulation and less commercial freedom. Ford, aleng with numerous
other shippers, filed comments opposing this petiticn, But the FMC

is apparently about to issue a proposed rule that will include some
form of regulation of the level of liquidated damages. Rulings such
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as this which restrict commercial bargaining between two parties to a
contract will likely decrease the use of service contracts in the
future.

This would be most unfortunate since the concept of service contracts
is a good one. Service contracts should be structured so that carriers
and shippers have the ability to work out a commercial agreement that
makes sense; to build a partnership that is tailored to the require-
ments of the market; i.e., the customer. Properly constructed and
administered contracts should encourage partnership and customer

focus. At Ford we have rediscovered recently, with great success,

that focus on the customer is the single most important thing a
business can do.

There are several ways in which service contracts could be improved to
make them a more workable, responsive type of agreement. Although I
mention these improvements as a shipper representative, the benefits
need not be one - sided, in fact should not be one-sided. A contract,
or any type of agreement, only works well if it works for both
parties.

The first and most important suggested improvement that would make
service contracts more attractive and more workable is confidentiality
of essential terms, particularly rates. Terms could continue to be
filed but they should remain private between the negotiating parties,
as they are in domestic transportation. Contracts should be geared to
the commercial reality of the marketplace, tailored tc the unique
circumstances of the contracting parties and be kept confidential
between them.

Confidentiality would also eliminate the hotly disputed "most favored
shipper" and "Crazy Eddie" clauses and alleviate their impact on low
rates and rate instability. At Ford we deo not believe in or use these
type clauses. But consistent with cur belief that the FMC should
interfere with commercial negotiations as little as possible we do not
support a regulatory ban on them. Rather we believe that confiden-
tiality would accomplish the same result. These clauses and this

type of pressure on carriers from shippers, mest of whom are truly

not “similarly situated” exist only because contract terms normally
kept confidential in other businesses are in this instance publicly
available.

The second improvement would be to allow some degree of flexibility in
service contracts, to allow contracts to adjust te the needs and the
reality of the market place. As it now stands carriers and shippers
are bound to the exact text of the contract once filed. While a
contingency clause is allowed, such clause must clearly and specifie-
ally deseribe the event allowing it to be invoked, in advance, and
ensure that the event is verifiable and measurable. From a commercial
standpoint this is very difficult to do. 1In our experience we have
difficulty with the "no amendment" feature even over such relatively
simple matters as adding a new shipping peint to our contract that
wasn't known at the time it was written. Even if both we and the
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carrier want to include it to the advantage of both . From a practical
standpoint if both parties wish to amend a contract they should be
permitted to do so.

The third improvement would be to allow carge commitments to be stated
as percentages as well as absolute volumes. Here we are at odds with
the FMC ruling stating that percentage agreements would be loyalty
contracts which, the FMC has concluded, are forbidden by the Act. That
interpretation difference aside, however, the simple fact is that
percentage agreements are commercially desirable. It is often
difficult to precisely predict the demand for products in the
marketplace, particularly in long-term conmtract situations. Therefore
volume commitments are often hedged, inhibiting effective carge
plamning for the carrier, minimizing the bargaining power of the
shipper and often permitting other shippers not having as much volume
as the original shipper's true quantity to pressure the carrier for
gimilar favorable rates. Percentage commitments would permit more
effective response to the commercial requirements of the marketplace.
The fourth item is not a call for a change, at least not yet. It is
more a hope that the rule the FMC is about to propose in response to
the Box Club petition to establish a mandatory minimum liquidated
damage rate will not unduly interfere with the Commercial bargaining
process. The petition requests service contract liquidated damage
provisions be set at a minimum of 75% of the contract rate. Clearly
there is no rhyme nor reason for this percentage. We agree that a
shipper should not be able to walk away from a contract without
penalty. Neither sheuld liquidated damages be truly so minimal as to
avoid any legitimate shipper commitment. However, we do not see how

a rule could be fairly constructed to cover this latter situation.

While it is not clear exactly what the FMC proposed rule will say,
certainly the rule proposed by the Box Club is too extreme. Again it
seems only the contracting parties can know for any specifie situatien
what a fair and reasonable level is. The only practical way of
establishing liquidated damages is through commercial bargaining.
While the Commission may appropriately prohibit contracts that provide
for liquidated damages of zero, it should avoid improperly interfering
with the shipper and carrier commercial process of establishing damage
levels through the normal marketplace mechanism.

These improvements weuld make service contracts a more effective tool
for both carriers and shippers with benefits for both parties. They
would be true commercial agreements, responsive to the marketplace and
to the needs of carriers and shippers alike., And they weculd not be
responsible, or more appropriately be perceived as being responsible,
for industry woes such as rate instability.

Carriers, shippers and the FMC can work cooperatively to improve
service contracts. The FMC is deing an excellent job in cobtaining
input from all parties as it prepares to evaluate the impact of the
Act. Any subsequent revisions will hopefully consider the positions
of both carriers and shippers.
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The revisions and interpretations made to date would seem te indicate
a trend toward an increase in regulation. In our opinion this would
be a serious mistake. Rather we would suggest that the original
intent of the Act be remembered. During the period of its creation
both House and Senate committees reported that the intent of the Act
was to minimize government involvement in shipping operations. We
hope that this principle can be acted on and that working together
the various parties can make improvements to the Act to permit
service contracts to be negotiated freely between shipper and carrier
80 as to be responsive to the needs of the marketplace with as few
regulatory restrictions as possible. In that way we will have the
most effective system and in the long run all parties will benefit.
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Experience with Service Contracts Under
the Shipping Act of 1984

Jack L. Peluso, Jr.
International Transportation Manager
Union Camp Corporation

I would 1like to thank the Federal Maritime Commission, the
University of Scuthern California and the Program Committee for the
opportunity to participate in this jmportant conference.

This panel was asked to comment on several issues concerning service
contracts. They are: Whether contracts are meeting the objectives
of carriers and shippers; what changes to FMC rules and/or
provisions of the Act may be necessary; are the principles of common
carriage slightly disturbed or totally eroded; should service
contracts be confidential; and, should independent action be
required on conference service contracts.

To briefly summarize my comments, 1 believe service contracts are
meeting the objectives of carriers and shippers, given their
individual circumstances and considering related market conditions.
The initial FMC rules did not require immediate change and no
additional regulation was necessavy. Certainly not until the 1989
review process. Finally, that review process should culminate in
legislative changes allowing service contracts to be totally
confidential and extending to them the right of independent action.

I will cover each of these paints in more detail relating actual
experiences in support of general comments.

First, are service contracts meeting carrier and shipper objectives?
Timing is critical in business. .S. export markets began 3 steady

deterioration not long after the Shipping Act of 1984 was
implemented.

100



We can attribute this in part, to an over valued U.S. dollar,
customer inventory levels and large quantities of product available
from U.S. and foreign competitors. Consequently, U.S. export volume
and product prices were falling dramatically.

In this environment, U.S. exporters were reluctant to quarantee
volume or commit to firm rate levels. On the other hand, carriers
faced with a severe imbalance of outbound and inbound cargoes needed
export volume commitments for desperatly low vessel operating rates
and equipment repositioning.

Carriers obtained those volume commitments through service
contracts. These contracts included various types of optional
clauses allowing exporters to justify and receive rate levels
necessary to remain competitive. Generally, I would say those
service contracts met the objectives of carriers and shippers.

Export markets began to bottom and slowly rebound Tate in 1985 and
during the first half of 1986. Our own contracts allowed ocean
rates to ride the bottom until product prices could maintain slow
upward progress. Upon their expiration, and as business and carrier
leadings improved, new contracts were negotiated with incremental
rate increases timed to coincide with product price increases. This
achieved true stability in that product prices and ocean rates were
relative te one another, responsive to the market and, moving in
unison. Therefare, our own gbjectives were also met. Our carrier
partners received anticipated cargo volume, more in fact, which
undoubtedly met their objectives as well.

Amarican Shipper magazine reported in January that ANERA is
streamtining its service contract process to speed deliberations and
expedite the processing of applications. This is anather indication
that service contracts are meeting carrier cbjectives,

Next, are FMC rule changes or additional regulation necessary prior
to the 1989 review process?

Rule changes and/or new rules have been suggested by some
conferences, individual carriers and in a petition by the
International Council of Containership Operators, commonly known as
the "Box Club". Included are a general minimum volume commitment, a
fixed leve} of mandated liquidated damages and the restriction or
prohibitien of numerous pro-shipper clauses, such as most-favored
shipper, competitor and bona fide offer clauses.

Justification apparently was derived from experiences during the
downward export market cycle [ discussed earlier. When carriers
were desperately trying to fill light vessels and reposition
equipment as export volume, product prices and rate levels fell,
Service Contracts were one of the vehicles used to remedy the
situation along with independent rate action.
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Ironically, clauses used at that time to make volume generating
contracts acceptable to shippers are the same ones carriers now seek
to restrict or preohibit. If successful, what wiil happen should
this flexibility be needed during the next downward market cycle?

In any event, & substantial part of that justification was
short-term and no Tonger vatid.

Thirk for a moment, what might have happened had this downward cycle
agccured under the 1916 Act when few, if any, conferences had
intermodal authority. Intermodal rates would have been used and, in
fact were used by carriers to attract cargo. Should intermedalism
have been restricted or prohibited because of early, short-term
decisions?

Regulatory relief strengthening one contract party when the market
dictates otherwise may provide that party an unfair advantage when
the market adjusts., Contracting parties have the option to
compremise on or eliminate objectionable provisions through the
negotiating process. The ultimate option is to break off
negotiations. Both parties need no further negotiating leverage or
lTimitations, except as provided by natural market forces and their
own creativity. There should be freedom to consider any terms and
conditions as may be mutually agreeable.

We have negotiated contracts with independent carriers, two
individual conference carriers and one conference., Independent
carrier contracts have been successfully renegotiated upon their
expiration. However, all of the conference and individual
conference carrier contracts have expired without replacement.
Those conference carriers and others within their ranks have
expressed interest in contracting with us but are prohibited from
negotiating individually.

Furthermore, they outlined various conditions for conference
approval of service contract applications. These included
standardized and fixed minimum volume, liquidated damages for
shippers without 1ike carrier liability, and rate escalation clauses
without most-favored shipper clauses. Consequently, those
conditions were either contrary to our needs or otherwise
unacceptable. Recognizing an impasse, negotiations were terminated
by mutual agreement,

Several conclusions can be drawn from our experiences with service
contracts. Individual carriers have demonstrated their ability to
negotiate favorable terms in their own behalf and reject those they
deem unsatisfactory, even to the point of terminating negotiations.
Also, conferences have demonstrated the ability to exert dominance
when markets allow by prohibiting individual carrier negotiations,
rejecting undesirable provisions and establishing pre-set conditions
for contracts,
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Therefore, requests to restrict service contract provisions through
regulation, such as proposed by the "Box Club" petition, are
unnecessary and should be denied.

The FMC service contract rules designed to ensure compliance with
the appropriate provisions of the Act were sufficient until
conclusion of the review process.

Legistative changes are needed relative to my comments on
confidentiality and independent actien.

Should service contracts be confidential?

Confidential market information is used as base data for service
contract negotiations. The resulting contract is tailor-made to the
individual needs and abilities of both parties and should remain
confidential,

Our contracts were confidential since they contained only those
commodities exempt from the filing requirements of Section 8c) of
the Act. I am sure other U.S. suppliers of like products have
similar confidential contracts. We successfully compete in foreign
markets without contract and rate filing. To the best of my
knowledge, no official compiaint concerning confidentiality of
contracts has been made by any other supplier of exempt products.

In addition, the need for certain pro-shipper clauses would be
minimized or eliminated if contracts were totally confidential.
Essential terms of new contracts would net be available te trigger
those clauses in existing ones and, contract inspired "me-too"
reaction in general tariff rates would also be halted.

Finally, should mandatory independent action be required on
conference service coniracts?

Independent action should be extended to conference service
contracts so the carriers may act as individuals or participate as
conference members, It is significantly more productive if the
decision to contract for either individual carrier or collective
conference service is based on mutual benefit rather than a general
requirement.

Also, carrier operating philosophy and shipper market range impact
on the need for independent actien. Many of the world’s most
efficient carriers have world-wide operations and serve several
major U.S. foreign trades. {urrently, many are also conference
members.

Those conference carriers are prevented from negotiating a
multi-trade or round-the-world contract. Seperate contracts are
required for the geographic scope of each conference prohibiting
individual negotiation.
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Furthermore, without confidentiality they are alsc prevented from
expanding the contract to a world-wide basis by including
foreign-to-foreign opportunities. Consequently, the number of
contracts and administrative costs are increased for both parties,
not to mention shipper resistance to fragmented volume.

A shipper’s fragmented volume may be unacceptable to some
conferences yet acceptable as a whole to an individual carrier.

This enhances the value of that carrier and shipper to ane another,
encourages a long term relationship, maximizes business
opportunities for both by integrating operations and promotes rather
than inhibits foreign commerce.

In conclusion, we should not expect more of maritime service
contracts than we do of contracts in any other business area. We
should judge whether service contracts meet the objectives of
carriers and shippers on the merits of the individual contract. One
thing is certain; there should be no unnecessary regulatory
restrictions on either party. Changes that are made should provide
more flexibility, such as confidentiality and independent action,
rather than less, such as the "Box Club" petition.

Thank you.
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Introduction

Robert D). Bourgoin
General Counsel
Federal Maritime Commission

The Shipping Act of 1984 and its predecessor, the Shipping Act
of 1916, both reflect clear Congresaional intentions that liner
operations in the foreign commerce of the United States are to be
treated differently from other businesses and industries, at least
inscfar as the 0,5, antitrust laws are concerned. But while the liner
industry has been statutorily permitted to cooperate on service and
rates immune from the antitrust laws, the U.3. policy for regulating
liner fleets in its foreign commerce remalns based on the premise that
competition is the best possible means for ensuring superior service
at the loweatb possible rates. The resulting regulatory program that
attempts to reconcile the needs of the industry with the principles of
antitrust is predicated on some fundamental assumptions,

From the outset, it was thought that if the liner industry
were left to its own devices, it would create monopolies in 0.5,
trades with all their attendant abuses., On the other hand, if carrier
agreements and combinations in U.S. trades were disallowed and
unfettered competition prevalled, the lines would fight rate wars that
would eliminate the weak, or they would consolidate through common
ownership. In eliher event, U.S. trades would become subject to
monopelies fully as effective as any that could be created by
agreement, The objective, than, was to gain the advantages of
conferences while checkling their abuses through government regulation
intended to insure a measure of competition.

So the search began for that formula that would inject just
enough competition into this "cartelized" environment to protect
against the "abuses" which, it was assumed, would inevitably flow from
the enjoyment of monopoly power., The Shipping Act of 1984 represents
the latest formula. However, the Secticn 18(a) study mandated by the
1984 Act suggests that the search may still be on,
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Thus, while antitrust immunity for the liner industry was
reaffirmed and clarified by the Shipping Aet of 1984 after a lengthy
legislative process, the need for and the scope of that immunity
continues to be debated. This is perhaps inevitable, given the
inherent tension between, on the one hand, a regime of immunity for
the shipping industry from the antitrust laws and, on the other hand,
the full rigors of competition that the industry would face if the
exemptlion were eliminated entirely. Some may question whether the
benefits that are expected to flow from granting antitrust immunity
can in fact ever be achieved under a scheme premised on a somewhat
curious and sometimes paradoxical mixture of pro-cartel and pro-
competitive theories. Others may ask whether the compromise first
struck by the 1916 Act continues to have any relevance as a viable
regulatory scheme for the liner industry in & highly competitive
global economy. Because some of the questions and issues that Section
18(a) directs be addressed go to the very heart of the traditional
philosophy governing U.S. regulatory efforts over the past seventy
years, this may be an appropriate time to objectively and, if
possible, dispassionately reexamine the fundamental asaumptions
underlying that philosophy. Finally, against a background of the
perennlal carrier antitrust questions, certain related contemporary
1ssues have also emerged regarding independent action, service
contracts, and the possible need for antitrust immunity for shipper
groups as a counterforce to the coordinated activity of conferences,

These are some of the questions that today's panelists will
take up and explore. Thelr presentations should help to shape the
discussicn of these issues and to sharpen the focus of this debate as
we apprcoach the five-year review of the impact of the 1984 Act, and as
these issues return to the legislative arena in the 1990s.
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Antitrust Exemptions for Carriers
and Shippers

Kenneth M. Kastmer
Assistant General Counsel
Chemical Manufacturers Association

We have been asked to address the threshold maritime policy
issue -- whether ocean carrier conferences should be exempt from
the U.5. antitrust laws so that they can lawfuily establish rates
and restrict service, My response is that, from an economic and
policy standpoint, the exemption shculd end; from a political
standpoint, shippers are likely to push for the end of the anti-
trust exemption in reaction to attempts by conferences to weaken
the market forces envisioned in the Shipping Act of 1984.

By market forces, I mean such things as mandatory
independent action, service contracts, shippers' associations,
and loyalty contracts between individual shippers and carriers.
In the shipping Act of 1984, conferences agreed to these market
forces in exchange for a broader and more certain exemption from
the antitrust laws. Conferences cannot expect to retain their
part of the bargain -- antitrust immunity —- and at the same time
urge Congress and the Commission to erode the shippers' part of
the bargain -- the market forces.

Some troubling attempts at erosion include: refusals by
some conferences to allow their individual carrier members to
enter into loyalty contracts; unnecessary Commission restrictions
on the use of service contracts; the filing and enforcement of
tariffs on exempted bulk, paper and scrap commodities coupled
with the lack of mandatory independent action on such commodity
rates; and procedural hurdles placed before shippers'
associations by some conferences., We are also concerned with
suggestions that the current 10-day notice period for independent
action should be lengthened to 30 or 45 days. Proponhents of a
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substantially longer notice pericd forget that the 10-day period
was central to the final shipper/carrier compromise that resolved
the House and Senate Conference Committee stalemate and
ultimately led to enactment of the Shipping Act of 1984,

Carriers agreed to independent action on no more than 10=-days
notice, and in return, shippers agreed to no independent action
on service contracts. More than a 10-day notice would mean that
U.8. shippers weould be less able to sell their products, because
they cannot give their potential foreign customers a final price
as guickly as foreign manufacturers who are not subject to tariff
restraints on rates. This 10-day notice period and the other
market forces were critical to shipper support of the 1984
compremise, and will be critical to their continued support when
Congress soon re-examines whether conferences should continue to
be exempt from the antitrust laws.

The shippers' antipathy for the antitrust exemption is hot
idle speculation. Last vear my association, the Chemical
Manufacturers Associaticn, surveyed a number of its members
regarding changes they would like to see to the 1984 Act.
Twenty-six of twenty-eight responding companies said that
conferences should no longer be exempt for the antitrust laws.

Indeed, in 1989 the political climate for ending antitrust
immunity may be strong. Congress is confronting the largest
trade deficits our country has ever known. A compelling argument
can be made that if we eliminate antitrust immunity for
conferences, shipper costs will decrease and U.S. exports, in
turn, will increase, Couple this huge trade deficit with two
other political facts of life; Congress is generally against
antitrust exemptions; and, shippers are politically better
organized today than they have been in many years. Bll of these
factors spell a pelitical enviromment that could present very
real opportunities for deing away with antitrust immunity.

What arguments could be made in support of doing away with
antitrust immunity? We could begin by examining the reasons that
existed in 1916 for extending antitrust immunity to conferences,
Many of those reasons are not compelling today.

First, in 1916, exports were 50 percent greater than
imports. Today we have the opposite situation =-- imports are 64
percent greater than experts. Whereas in 1916 U,S. exporters may
have been able to afford higher conference ratas, today they
cannot afford them.

Second, in 1916, shippers supported antitrust immunity, in
part, because they believed that the new federal maritime agency
which the 1916 Act created would contrcl the huge rate increases
that were occurring. The first World war was raging, and between
1914 and 1916, and many rates had increased nearly 1000 percent.
We do not have that rate situation today, nor, do I think, most
shippers would be persuaded today that the FMC could effectively
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control huge rate increases, even if the TMC were empowered to do
S0,

Third, we do business differently today. Unlike in 1916,
many companies today source their customers with products from
different plants located throughout the world. This world-wide
sourcing ¢an often be handled hest be establishing a partnership
relationship, perhaps through a service contract, with one or a
few carriers. Conferences are not well suited to meet these
world-wide transportation needs because their service is limited
to specific trades. Moreover, conference restrictions on service
contracts make it difficult for individual carriers to enter into
a service contract covering multiple trades.

Fourth, today more than ever, U.S. shippers need carriers
that will be partners in meeting the needs of foreign customers.
Long-term business relationships with individual carriers better
ensures the safe handling of products, service Lo new markets,
and port rotations and schedules that meet today's "just in time”
production and distribution needs. Unfortunately, the conference
often prevents the shipper and individual conference carrier from
establishing that partnership. Restrictions on the use of
service contracts are prime examples.

Chemical shippers really do believe in this partnership
goal., Chemical shippers are in a somewhat unigue position of
shipping about half of their products and raw materials on liner
vessels where conferences exist, and the other half on bulk
chemical parcel tankers where conferences are not allowed. 1In
the non-conference parcel tanker environment these partnerships
have been established. They have enabled chemical shippers to be
more competitive in world markets and more responsive to their
customers needs than chemical shippers often are in the liner
markets.

A fifth reason why it might be timely to end the antitrust
exemption is that Congress has seen the result of deregulation in
other transportation sectors and, by and large, suppoerts the re-
sults. Bottom line -- there have been significant savings in
transportation costs, and efficient carriers continue to exist
and be profitable,

Sixth, Congress should question whether conferences should
continue especially when the conference is the implementing
mechanism for the pernicious effects of carge reservation. As an
example, look at the Inter-American Freight Conference between
the U.5, and Brazil. No service contract has been entered into
in that trade and only one independent action has been taken.
Granted the source of the problem is that cargo is reserved to
carriers by the foreign government. But when those carriers with
reserved cargo can alsoc form conferences and pool their revenues,
virtually all incentive for competition ameong the carriers is
removed,
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Seventh, because conference decisions typically are made on
the basis of the desires of the majority of carriers in the
conference, the conference will typically operate at the
efficiency anéd service level of the majority of carriers, not at
the higher level that a few carrier members might provide, For
example, until most members in a conference can provide services
to inland points, a conference may not be inclined to provide
efficient intermodal service. Today, "just in time" production
and "total transportation" services require maximum efficiency in
transportation gervices.

Eighth, another reason given in 1916 to support conference
antitrust immunity was that the conference would contrxol
overcapacity, which, of course, is the root of the maritime
industry's problems today. One has to first guestion whether
controlling overcapacity is a Jegitimate policy objective today.
But even if it were, history has shown that conferences cannot
control overcapacity. This is probably because conferences
cannot effectively control uneconomic maritime subsidy decisions
by governments.

Finally, another reason given in 1916 to support conference
antitrust immunity was that if U.S. carriers were subject to the
antitrust laws, we would ke out of step with how foreign carriers
are treated under their laws. But today the foreign views of the
antitrust laws are moving closer to the historical free market
approach of the United States. Noteworthy examples are the 1987
European Community competition laws, and changes in the laws of
Canada and New Zealand that closely reflect the Shipping Act of
1984.

In conclusion, a delicate compromise was struck in the
Shipping Act of 1984. Conferences got an expanded and more
certain antitrust exemption which was balanced by market forces
to protect shippers. Conferences cannot expect to retain the
antitrust exemption if those market protections are eroded by
conference action or by FMC inaction.
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Antitrust Issues for Carriers and Shippers

Stanley O. Sher
Dow, Lohnes And Albertson
Washington, D.C.

1. Antitrust Immunity: Conferences and Carriers

The major force driving the Shipping Act of 1384 was the carriers’
need to expand their antitrust immunity and plug lcopholes in it,
which had developed over the prior 15 years. The success story of
the 1984 Act, if there is one, is in how it resolved the carrier
antitrust issues.

The Bct addressed the carriers' antitrust problems in four distinct
ways. The Act: (i) provided virtually automatic antitrust exemp-
tions for agreaments filed with the Federal Maritime Commission
{FMC) within 45 days; (ii) made it clear that intermodal activities
in the United States were within the PMC's antitrust exemption
authority; (iii) expanded the antitrust exemption to various
peripheral activities such as those concerning foreign inland mat-
ters and foreign terminal operations; and (iv) eliminated treble
damage actions against carriers. The results stemming fram these
changes have, with minor exceptions, been as Congress anticipated.

Virtually all carrier agreements filed with the FMC have gone into
effect, the vast majority within 45 days, without the interminable
delays and excessive costs of the prior system. Most conferences
now offer intermodal services. And the treble damage actions
against carriers have been sharply curtailed without any
corresponding rise in camparable litigation before the FMC, the
formm Congress substituted for such claims.

It is against this background that the first issue for this session
of our panel should be viewed: "Is antitrust immunity still needed
in the liner industry?™ Given my background as a lawyer for a
mmber of conferences and carriers, it surely comes as no surprise
that my answer to this guestion is, yes. But, what is surprising,
is how non-controversial this antitrust issue has became.
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As anticipated, under the 1984 Act, broadly worded carrier
agreaments carrying equally broad antitrust exemptions have beccme
camonplace. And, as also predicted, sare smaller conferences have
been consolidated into larger ones, three in the Furopean and two in
the trans-pacific trades, But what has not occurred, as opponents
of this broadened antitrust exemption warned, is monopolistic
pricing by conferences, even the so-called new "super—conferences".
Indeed, despite the broadened antitrust exemption, oconference rates
have, if anything, decreased. A similar result has occurred with
conference intermodal authority; it has become commonplace. Most
conferences have now obtained this antitrust exemption, but it has
not resulted in less competition among ocean carriers, nor has there
been any adverse impact on U.S. surface carriers. Indeed, the sur-
face carriers have benefited fram innovations and increased inter-
modal traffic since pasgsage of the Act.

Ironically, then, under the 1984 Act, despite greater carrier
antitrust exemptions, the chief beneficiaries have been shippers,
the users of the service, Shippers have not only enjoyed lower
rates, but bhave experienced better and more specialized services.
To a significant extent, the conferences have been leaders in de-
veloping these innovations.

Conferences and carriers have, of course, obtained soame benefits,
but they have been more limited and less commercial in nature, such
as, reduced regulatory burdens, legal costs and litigation. The
ultimate carrier goal, stable increased rates, has not materialized
in most markets.

While the broadened authority tc agree on rates has not achieved the
classic revenue increases, the expedited regqulatory processing has
had some impact on the carriers' cost side. A number of slot char-
ters and a few new joint service agreements have been achieved
under the Act. So there have been some increases in carrier effi-
ciency and cost savings, the degree of which is too difficult to
quantify at this time. Generally, however, at least thus far, the
overall cost efficiencies have been modest. This is particularly
true when measured against the magnitude of the overcapacity
plaguing the industry,

To me, therefore, on the basis of the first three-plus years of
experience under the 1984 Act, the conclusion is inescapable that
expanded antitrust exemption and the conference system on which it
is based, has produced modest, essentially non-commercial benefits
to conferences, and has had no negative impact whatscever on cammerce,
shippers, or surface carriers. Given this, one may well ask of what
benefit are conferences to the carriers? Although the answer may
vary from trade to trade, overall I believe the chief benefit of the
conference system to carriers (under present conditions) is the dif-
ference between contimuing skirmishes and all-out war. Presently
conferences permit carriers to agree where possible, provide a forum
so that same disagreements can be ocontrolled or, possibly canpro-
mised, and at least retain some overall rate structure, albeit at an
unacceptable level, 2ahsent a conference, carriers generally believe
that rates would plunge ("it can get even worse") to a level where a
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mumber of carriers would be forced out of business. TIf preventing a
digaster is a benefit, the conference system has beesn beneficial to
carriers.

In light of the empirical data thus far, conferences are not only
necessary, they are so benign that I fully anticipate that when the
1984 Act is reviewed, the conference system and its antitrust immu-
nity will not be a major issue.

I suspect that the response of the classical econamist to my

point -~ that conferences are still relevant, and not injurious --
is as follows: The last three years may bear this out, but the
recent experience is with a dowWn shipping market, and that conferen-
ces may well become an anathema when overtonnaging disappears; and,
in any ewvent, conferences have not exercised monopoly power because
of the checks exercised by independent action and, to some extent,
service contracts. what this argument suggests, I believe, is that
a single cause and its effects are difficult to isclate and we may
never be able to assess with absolute certainty one aspect of any
system —here, conferances and their antitrust exemption -- without
considering the others. Within that admitted limitation, T would
reply to this point as follows.

There is no reason to believe that the conferences will be able to
exercise monopoly control in an improved market. Putting aside the
vexing question of when (or if) that will occur, there is no basis
to conclude that significant independent competition will not con-
tinpe to exist. Also, because of the structural changes which have
and continue to take place in the industry -- e.g., larger con-
tainers, unit and double stack trains — geographic markets in the
United States have became blurred, expanding existing competition.
Apart from market forces, the Shipping Act contains legal authority
to protect against such abuses (Sections 6(g), 10(c), etc.).
whether, in the absence of the mandatory independent action require-
ment, conferences would be in a position to raise rates to
unreasonable levels is the subject of another session. Yet, I would
like to offer this cbservation. The main detervences to conferences
abusing their power — apart fram enlightened self-restraint — are
competition and legal remedies, both of which not only exist in
abundance today, but will, as far as we can foresee, continue to do
so. 'The ease of entry in the 1.8, trades virtually assures this
competition.

In the final analysis, perhaps it cannot be proven beyond a
reasonable doubt that conferences with broad antitrust immunity will
never act contrary to the public interest, but at least it can be
said that has not been the experience in the U.S5. trades since the
1984 Act.

2. Conferences: Open or Closed?

Whether an gpen or closed conference system is preferable is one of
those issues which, like death and taxes, stays with us. At one
time, most carriers favored closed conferences. Now, if the FMC's
1986 survey is representative, more than half of the carriers prefer
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an open system. It would be interesting to know the reasons for
this shift, particularly if it were for reasons cother than the
recognition that a closed system may be politically unrealistic.

Of all issueg, that of a closed conference is one that clearly can-
not be treated in isolation. Closad conferences can only work as
intended in a highly controlled legal environment. This, in turn,
would require a significant rewrite of the Shipping Act.
Historically, closed conferences arose and progressed where they had
samething to offer —- carge. Then, membership was valuable and,
because it was, the corollary followed: carriers were refused mom—
bership. Presently, and particularly in the U.S. trades, conferen-
ces do not control such quantities of cargo that membership is
gought for that reason. The result is that most U.S. conferences'
major objective is to obtain new members, not keep them cut.

Closed conferences must, therefore, by definition, hawe a strong
device for tying shippers to the conference. This would require a
major change in U.S. law. I doubt whether Congress is prepared to
grant conferences a strong tying device for cargo and, at the same
time, the authority to preclude competing carriers from access to
it. Without these legal changes, which would ensure a strong con-
ference system, a closed conference cannot work as intended and,
therefore, may well be politically unattainable.

3. Antitrust Immunity: U.S.-Based Shippers Councils

While the carrier antitrust immunity was the driving force behind
the Shipping Act, immunity for Shippers Councils was given scarce
attention. Although the subject has been discussed samewhat more
since, the need is guestionable.

Major shippers have little need for conferring with their com—
petitors in a group when negotiating freight rates. Indeed, most do
not do so for they believe it is not in their self-interest, Most
have concluded that they do better by individual negotiations with
carriers or conferences and do not want to share these advantages
with their competitors. 2and on the basis of recent experience, they
are quite correct., The FMC's 1986 survey shows significant rate
reductions secured by major shippers through service contracts and

independent action.

For those medium and smaller shippers who do decide to become part
of a group which negotiates freight rates, the antitrust barriers
are not significant. There are, of course, the Webb-Pamerene Act
and Title III of the Export Trading Company Act of 1982 which offer
antitrust exemptions for exporters. More important, however, are
the liberal quidelines established by the Department of Justice ower
the past several years in issuing Business Review letters to groups
of shippers seeking to negotiate freight rates. The Department of
Justice standard for such shipper groups is that they not be able to
exercise market power ("monopsony power®) over freight rates in the
relevant market. Since the Department considers the market to be
all container cargo imported or exported to the United States and
that a shipper group's volume mst be more than 35% of available
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transportation capacity to be a danger, it is quite unlikely that
any shipper group will be deterred by the antitrust concerns of the
Department of Justice, The Department has issued a number of
favorable letters to shipper groups since the 1984 Act was passed
and interestingly, has turned none down.

Absent a demonstrable need, an antitrust exesption for U,S,-based

shippers councils is unnecessary and, therefore, gquite unlikely. In
fact, most shippers appear decidedly disinterested in the issue.
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The Future of Competition in U.S. Ocean
Trades — More, or Less?

James R. Weiss
Chief, Transportation, Energy and
Agriculture Section
Antitrust Division, U.S. Department
of Justice

The chief guestion in the ocean shipping industey for 1990s, and a
topic of thia conforaonce, is whether the U.5. goal of & sttong and
efficient merchant marine can be achieved under the current
logislative regime. The guestion is a timely one, since at this
time next year the FMC will be working furiocusly om its report to
Congreas on the effectiveness of the Shipping Act of 1984. The
Justice Deopartment, too, will be contributing to that report and,
while wae do not yet know what our recommendations will be, it is
not too early to contemplate whether the balance struck by the
1964 Act can ensure long term stability and growth for U.S.-flag
carriors and officient, cost-effective service for U.S. shippers.

As everyone here knows, the 198& Act preserved and enhanced much
of the old and added gome things that are new.

For example: the Act strengthened liner conferences by retaining
tariff filing end expanding conference antitrust immunity. But it
also added sefety valves for shippers by codifying "bad actse,”
ensuring conference members' right of indepandent action,
mandating negotiations with shippers assoclations and allowing
service contracts and individusl carcier leyalty contracts,

The result to date has been an awkward, but relatively successful
(if temporary) balance. We know this because both carriers and
shipperas are alternately praising and complaining about the Act,
depending largely on the available capacity in a given trade.

When capacity iz under-utilized for a period of time, rates are
low and carriers complain. When it is fully utilized, rates are
high and shippers complain. Thus, at present, the newly-avallable
competitive opportunities under the 1984 Act wre ascting as a check
on the impact of the conferences' incressed antitrust lmmunity.
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Whether this will continue to be the case remains to be seen, as
forces for more and lesa competition vie for changes.

Inectia and history would seem to indicate thal any changes
recommended nert year will be minor. To date, an important policy
embodied not only in the 1984 Act but alsoc in other, much more
protectionist legislation, is promotion of U.S.-flag carriers and
the U.S5. merchant marine. The reasons for this are fairly clear
~- ghipping 1s en emotional topic tied in as it is to the nation's
history, defense and foreign trade. And, go far, the answer has
been to preserve the status quo through various types of
subsidies, both éirect, through the programs administered by the
Maritime Administration, and indirect, through the Jones Act,
cargo preference and, under the 1984 and 1916 Shipping Acts, the
conference structure.

This answer, however, may not be the best solution. Today, sfter
years of protection and subsidies, only two mejor international
U.§5. flag carriers remain, APL and Sealend, and it dees not appear
that new flag carriers will be founded in the near future. To the
contrary, U.S. Lines is recently bankrupt, due largely to its
inability to utilize fully the huge ships it acquired for its
effort to provide around the world gervice. U.S. Lines' effort
wag doomed, in part, by declining (as opposed to predicted riaing}
fuel prices, and by restrictive practices in foreign trades --
restrictive practices that probably will not go away in the near
future because they are often exaggerated imitations of
restrictive practices in U.S, trades that themselves will remain
in effect 30 long s U.S. maritime intecests continue to support

them. Whether U.5. importers and exporters are getting a good
deal is also subject to guestion, since they are largely at the
mercy of rateg and services agreed upon by the conferences.

Under these circumstances, close examination of the laws affecting
U.S. shipping is warranted and, since Congress has called for a
review, the 1984 Shipping Act is a good place to start.

As I described earlier, the 1984 Act continues to allow antitrust
immune conferences to operate in U.5. trades. By so doing, it
subsidizes conference members in the short run because it allows
them to set rates at supracompetitive levels. In the long run,
however, conference members including, in particular, U.S.-flag
carriers, may be hurt, since by participating in conferences they
loae thair competitive edge.

Why this is 8o is fairly self-evident. For a cartel te be
successful, its members have to compromise and, to reach &
comptomise, rates have to be high enough to accommodate the high
coet cartel members. If those cates remein effective over a
peciod of time; i.e., Lf the cartel is successful, the low cost
conference members may add unneeded capacity, allow labor costs to
rise, acquire inefficient managements, or fail to take
opportunities in a spirit of compromise. When there is encugh
bugineas for everyone, this is not a problem. But, when business
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falla off, conference members are at a significent competitive
disadvantage vis & vis independents because they cannot reduce
thelr costs quickly enough to meet immediate competitive threats.
Accordingly, they either have to forego competitive business,
perhaps loging majer customers foraver, or they accept the
business at rates below their costas.

Regardleas of how the conference responds, its members may
uitimately be the losers when they have to compete with low cost
independents. This might be particularly true for U.S. carriers
who, because of ship construction and crew cost subslidies, have
even less incentive then many of their foreign counterparts to
control their costs.

The shipping industry is not the first in which we have obsarved
this phenomenon. It has alse occurred in the domestie rail and
trucking industries. But, ironically, the shipping industry,
which is the last to retain broad antitrust immunity, may be the
most vulnerable because ocean carriers are, for the most part, not
protected from new entry onto their routes.

Before the Staggers Rail Act and the Motor Carrier Act of 1980,
reilroads and motor carriers wetre protected by strict entey and
route restrictions. Rate bureau members were profitable (and
rates were high) 8o long as they didn't have to worry about
competition from other modes. That ¢thanged, however, when the
interstate highwey system was built. Once it became profitable
for trucks to serve previously rail -exclusive long heul routes,
railroads and trucks began to compete agpressively with one
another. The big losers were the high cost incumbentg,
particularly the railroads, which have very high and imatractible
fized costs and which had huge, inefficient labor forces.
Ultimstely, numercus major rallroads went bankrupt and others
looked like they would be scon.

As you know, in the late 1970s, Congrees undertook to redress the
problem in & quite different way than has been done in the
shipping industry. Rather than increaging the land carriers'
power Lo form and operate cartels, Congress reduced it by
essentially deregulating the industries, allowing increased
intermodal and intramodal competition. Railroads and motor
carriers are today forbidden from agreeing on single-line rates,
entry is open and, as bafore, they cannot agree on provision of
gervice or capacity. Today, some problems remain, but it is
obvious that each of the industries is characterized by more
competition and many more strong carriers then the ocean shipping
industry. And, it has been estimated Lhat deregulation has saved
shippers billions of dollers.

In sharp contrast te the reil and truck indugtriea, the ocean
shipping industry now faces the worst of both the compotitive and
regulatory worlds. High cost carriere try to avoid competing, but
they cannot avoid it for long because, except in certain South

119



American trades, entry by independents is not restricted. In
other trades, independents can and do use their mobile assets to
introduce new capacity whenever the incumbent conference
guccessfully reises its rates. Conference members then seek to
moet the competition by taking independent action, and the
conference structure begins to weaken, until new compromises
entice conference membere and independents into agreement, and the
cycle begins again.

Obviocusly, there are a lot of transaction costs in this scenario,
and someone has to pay for them. That somecne is U.S. shippers,
since conference members will not tolerate the transactions costs
unless, on average, they can maintain their rates above
competitive levels. Apparently carriers have been able to do this
80 far, since many of them, including the U.S. carriers, continue
to particlpate actively in conferences notwithstanding the
bankruptcles of some members, such as U.S. Lines.

These higher costs to U.S. shippers cannot be accurately messured,
because competitive rates are not available as & comparigon, but
if the rail/truck experience is a guide, they are undoubtedly
guite substantial. In addition, the juatification for the costs
is questionable. If the objective is to subsidize U.S5.-flag
carciers, & far cheaper way to do 3o would be with measurable,
direct subsidies. This would also avoid providing subsidies for
foraign carriers who, because they are guaranteed membsrship in
our opan conferences, benefit as much as U.S. carciers do from Lhe
higher rates.

If the objective is the long-term survivel of conference members,
the current system, which allows open entry into all trades, is
not accomplishing that, either. Only by closing 0.S. trades, as
was tho caze in the rail ana truck industries, can the long term
survival of conferance members be assured. But, as we know, the
rail/truck exporience was extraordinarily expensive, and adopting
it in ccean shipping would turn on its head the relatively open
ocean shipping system that has ezisted for over a hundred years,
Ko one believes that will happen, particularly in U.S. trades
where Buch an entry-restricted regime would be the antithesis of
the economic system under which most of our industries operate.

In short, continuation of the current system may not be the way to
go &nd, if it is not, more competition and less regulation, which
hes belped the rail and trucking industries, should be
considered. That would not really be a dramatic change because,
to some degree, the ocean shipping industry is already moving in
that direction as intermcdalism becomes more important. As a now
subsidiary of CSX, Sealand ard the CSX railroads and motor
carriors ara integrating their operations. AFPL ulsoc operates
domestically under a number of long-term intermodal agreements.
Because by law the inland rate divisions with railreads cannoct be
the subject of conference agreements, many shipping lines sre
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entering into independent ipterline rates, and they are doing so
as rapidly as possible to try to capture for themselves a share of
the vast domestic import/exzport markets.

Of course, the independence fostered by intermodslism ia creating
tension between shipping lines' desire to better serve inland
markets, and their obligation to compromise so long as they remain
conference members. This is further destabilizing conferences,
snd it is leavimg carriers with an unhappy choice. They can
remein conference members and either continue to reach inefficient
cempromises that may jeopardize thelr ability to compete in the
future or compete away the subsidies within the conference
structure, or they can compete as independents and forego the
indirect subsidies conference membership gives them. Over time
the carriers may opt for competition anyway as econcmic forces
move them in that direction. But they may also be reguired to
compete more quickly if such changes are recommended by the FEC
report next year which, I am sure, will consider additional
industry competition among its options,
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Antitrust in the Ocean Shipping Industry —
Lessons of the Shipping Act of 1984

George E. Garvey
Professor of Law
The Catholic University of America
Columbus School of Law

The economic characteristics and international scope of ocean
shipping promoted an historically unique American legal structure
committed primarily to self-regulation and largely free of the
competitive norms of the antitrust laws. Cooperative activities
among liner firms may be more readily justified than would similar
joint conduct among competitors in other sectors of the economy;
some forms of rationalization may achieve efficiencies that bernefit
American shippers and consumers. As the FMC and Advisory
Commission on Conferences in Ocean Shipping begin to analyze the
industry's experience since passage of the 1984 Shipping Act,
however, new realities suggest that the antitrust option merits
renewed and serious consideration; not merely because antitrust law
enjoys some preferred status in the hierarchy of economic policy
choices, but, rather, becauvse it may today best respond to the
public interest im efficient, stable, and low-cost ocean rarriage.

Having abandoned the position of an antitrust zealot, I ask for
concessions that will perhaps make this discussion more temperate
than is often the case when antitrust is raised as an alternative
to regulation in the ocean shipping industry. Shipping conferences
have not always been the benign institutions their advocates
sometimes claim, and they have not been universally embraced by the
world community outside of the United States. Conferences have at
times seriously abused their concerted power and they have been
viewed with suspicion by many of the world's trading nations.

United States' policy has always recognized that rationalizatien of
liner services can produce efficient and stable systems of ocean
carriage, but that the cooperation needed to rationalize services
generates the Incentive and ability to engage in monopolistic
excesses. Since at least 1916, therefore, federal law has
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attempted to strike a balance that captures the efficiencies while
minimizing the potential for abuse. The Shipping Act of 1984, this
symposium, and the farthcoming Advisory Commission are all part of
the continuing struggle to find that balance.

The Policy Issues

As the five year statutory teview period of the 1984 Act nears
completion, the basic policy 1ssue remains the same as it was when
the Federal government entered the arena in 191l6: What combination
of competition (antitrust), government regulation and self
regulation will best protect the legitimate interests of the United
States? The proper mix of these variables obviously depends on the
definition of "legitimate interests of the United States.® The
primary economic interest of liner policy is certainly teo insure
the lowest possible rates for ocean shipping services, consistent
with the maintenance of an adequate merchant fleet. The failure of
American- or foreign-flag carciers is, by itself, not a matter of
public moment. The loss of adequate capacity to meet the
reasonably anticipated demands of American foreign commerce,
however, does affect the public interest.

In addition to purely economic gnals, maritime policy must
accommpdate political concerns, such as the possible dependence of
Ametican commerce on Fforelgn-controlled carriers, sensitivities of
the pation's trading partners, and requirements of the military in
times of national emergency or war. Although these are legitimate,
perhaps at times urgent, concerns, the conference system today
seems, by and large, unresponsive to such matters. Conferences
have been unable to save inefficient (perhaps even efficient)
American-flag carriers, and there is no reason to believe that
institutions made up of members from many nations will or should
rteflect the needs of the American military.

The legal control of American industry has traditionally been
relegated to one of two basic reqimes. The antitrust regime is
committed to an industrial structure driven by market forces; the
efficient survive, the less-efficient fail. If cnllusive monopoly
can be prevented, firms will strive to achieve efficient production
and marketing methods and industries will be driven by impersonal
market transactions to ideal levels of concentration. To be sure,
antitrust has at times been ambivalent about the destructive
competitive impact of firms that reached market dominance, even
through efficiency; opting occasionzlly to preserve a "way of life"
made up of small businesses. Modern antitrust jurisprudence,
however, has shown a striking commitment to efficiency.

The law has also tecognized that competition will nnt work in
certain industries, primarily these involving natural monopolies.
It has, therefore, opted in such cases for a regulatory regime.

The principal purpose of the economic regulator is to control entry
and exit (to insure an efficient structural organization) and rates
(to protect the consumer from monopolistic excesses). The
preferred status of regulated industries generally carries with it
an obligation of public service. Frequently characterized as
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"common carriers,® regulated firms must provide service to all
comers on a non-discriminatory basis.

The goals of regulation and antitrust are identical. Each seeks to
deliver goods ot services from efficiently organized providers at
the lowest possible price; one relies on the market while the other
attempts to simulate it. This goal should inform the policy dehate
about the appropriate legal strictures on the ocean shipping
industry. From this perspective, the antitrust issue boils down to
a single question: How much, and what kind of competition will
foster an efficiently organized (raticnalized) ocean liner system,
one able to deliver adequate, reliable services at the best
possible rates?

Antltrust and Ocean Shipping - Background.

Although the ocean shipping industry has been regulated since 1916,
it has not been subject to the type of oversight characteristic of
most regulated industries. The right to enter ocean trades has
generzlly been protected and rates have been controlled only at the
margin. Msritime regulators have been concerned with conduct
rather than structure, and have been authorized to prohibit carrier
determined tates only when found to be so unteasonably high or low
as to be detrimental to U.S5. commerce. The Federal Maritime
Commission and its predecessors have lacked the authority to insure
the shipping public efficiently ratlonalized liner services and
cost-based rates.

Since ocean carriers have been only partially subject to
traditional regulatory oversight, they have also been only
partially free of antitrust restraints. Prior to the 1961
amendments to the Shipping Act, antitrust immunity was conditioned
on prior approval by the FMC of agreements that would otherwise
violate the antitrust laws. Following the 1961 amendments,
however, antitrust played an increasingly important and, to
conference carriers, problematic role in the regulation of the
acean shipping industry.

Antitrust intruded into ocean carriage in two significant ways.
First, competition was fostered by the related requirements that
conferences remain open and that members to inter-conference
agreements retain a right of independent action. Open conferences
exact ing monopoly rents would presumably attract new members,
increasing capacity and pressing rates down. Alternatively,
parties to inter-conference agreements would be tempted to act
independently, shaving rates to capture market share. Second, the
MMC interpreted the new "public interest® standard for approval of
carrier agreements to embody the principles of the antitrust
laws--the so-called Svenska standard. Carriers had the burden of
proving that their anticompetitive agreements met some essential
regulatory or commerclal goal. Those very basic purposes of
conferences--market allocation and rate-msking--became suspect.
Moreover, the administrative process became extremely burdenscme.
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The 1984 Act essentially eliminated the antitrust laws as such from
the regulatory environment of the ocean shipping industry. Carrier
agreements are no longer measured against the "public interest®
standard, and administrative burdens have been minimized. The
continued impact of market forces, however, was ensured primarily
by sanctioning service contract and establishing a mandatory right
of independent action on ten days notice. The law estahblished a
balance of power between carriers and shippers, and preliminary
evidence suggests that competition has thrived in the industry,
with rates falling and inefficient lines failing.

The Case For Antitrust

If competition appears to be working well (although carriers
clearly question that characterization) in ocean shipping, why
should anyone consider more aggressive antitrust enforcement in the
industry? The easy answer is fairly obvious: IFf the circumstances
that have generated competition in the industry change, conferences
will have extrantdinary power to unfairly exploit ocean shippers.
Since 1984 the major American trades have seen the cteation of
"super conferences." Fallures have also continued to eoccur,
leaving fewer firms to coordipate their activities. Economic
theory, therefore, suggests that conferences should be able teo
function as contrived monopolies if either demand increases
significantly or liner firms somehow get capacity under control.
Fvaluation of performance under the 1984 Act, and recommendations
for future policy adjustments, must be sensitive to the structural
changes that have occurred and the potential they create for abuse
in the future.

A less obvious reason for careful reconsideration of the role of
antitrust in the liner industry is the evolution of the economics
of ocean shipping and of antitrust jurisprudence. The past decade
or two have been marked by dramatic changes in both. The industry
appears to be undergoing major structural changes that may make
traditional geographically-oriented liner cartels anachronisms.
Evergreen Line's success, for example, demonstrates that many
shippers are interested in commitments that extend tc many trades.
The direction and volume of trade flows have also fluctuated sao
frequently that liner conferences have been unable to deliver
stability at a profit. As buresucratic institutions mediating the
desires of diverse members, conferences have been unable to make
the quick adjustments often dictated by changing markets. Finally,
despite the generous authority granted carriers in 1984 to regulate
themselves, conferences have been unable to prevent constant
expansion of capacity. They have, in short, been unable to
rationalize the industry.

In response to economic problems that have continued to plague the
industry since 1984, conference carriers, which equate their
profitability with the success or failure of the law, seek greater
restraints on shippers' rights. The bazlance of power should be
legisiatively shifted in the direction of carriers. Service
cohtracts, therefore, should be eliminated or modified and the
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right of independent action restricted. Shipper's rights should be
limited to address problems created by competitive carriers and the
inability of liner firms to prevent the constant expansion of cargo
space' beyond shippers' needs. There are two serious problems with
this approach: First, regardless of the nature of any legal
restrictions, competition seems determined to break out in this
industry; and, second, it is simply unfair to place shippers at a
greater disadvantage because carriers with significant power to
regulate themselves have failed to exercise restraint.

Advocates and detractors of antitrust often make a commen ervor.
They assume that competition is a creation of government, a product
of the antitrust laws. In fact, of course, competition is part of
the natutal economic order and will exist in the absence of
government interference or unusual structural conditions. FEvidence
of recent years suggests the conditions that once supported stable
shipping cartels no longer exist. New and diverse technology and
services, as well as chronic overcapacity, create a naturally
competitive environment. Policies that are built on the perceived
benefits of stable conferences, therefore, require close scrutiny.

If conferences are unlikely to play a constructive tole in the
development of the new economic order of the ocean shipping
industry, policy makers must once again seek the proper mix of
competition, government regulation and self-regulation. Modern
antitrust law may provide the answer. As the Advisory Committee
pursues its task, it will be important that it understand the most
significant developments of modern antitrust jurisprudence.
Properly understeood, the antitrust laws no longer pose the threat
to cooperative activities that was once the case.

Modern antitrust law, driven by proponents of the "Chicago Schogl,”
is loath to deny any business the benefits of enhanced efficlency.
Dominant Firms may aggressively employ the benefits derived from
their size and structure to secure and maintain market share.

Joint and cooperative ventures necessary to create or effectively
market a product or service may now escape condemnation, even for
agreements once considered per se illegal. Output enhancing
coordination generally enjoys a favored status. Output restricting
conduct, the classic evil of cartels, has come to represent the
principal focus of antitrust enforcement and condemnation.

How would the ocean shipping industry fare in a strict antitrust
regime? Traditional carrier conferences seeking to Limit available
capacity and raise rates in effected trades would rertainly viclate
the law. Modern technology and economic realities, however, may
already have condemned them. If so, antitrust would facilitate the
transition to a contemporary structure, one providing the
flexibility required to meet more complex trade patterns and
relationships. The antitrust laws would not necessarily dictate
unbridled competition among all firms. They would, however,
require evidence that cooperative ventures enhance competition,
rather than simply stifle it. Consortia, for example, that pool
costs and risks to make new technology or expanded service
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possible, and which impose reasonably necessary constraints on the
parties, should survive antitrust scrutiny.

The alternative to greater reliance on antitrust principles is
continuing efforts to save a structure that perhaps cannot be
saved. The result will be years of frustration and increased
legislative efforts to eliminate competition by limiting the rights
of American shippers to negotiate favorable rates. Moreover, it
will put government in the business of constantly adjusting the
balance of power between shippers and carriers as market forces
change the status quo. Battles that should be waged in the
marketplace will take place in the halls of Congress, with
independent carriers and small shippers under-represented in the
struggle.

Conclusion

Like all sound policy choices, the decision to allow a carteljzed
ocean shipping system In American trades was premised on the
assumption that the benefits gained through reliable service and
stable rates would exceed the costs imposed through monopolistic
rate-making. 1If conferences cannot provide the perceived benefits
without blocking the development of more efficient industrial
structures and relationships, the assumption may no longer be
valid. The costs of maintaining an archaic system, rather than
permitting the growth of an industry characterized by more limited
consortia, niche-seeking competitors and flexible shipper-carrier
agreements, likely exceeds any benefits, at least when measured by
the industry's ability to deliver reliable, low-cost service.
Experience under the 1984 Act may establish that it is time for a
significant commitment to market forces in the ocean shipping
industry--without the cumbersome bureaucratic procedures following
the 1961 amendments. It is certainly time to reconsider a policy
that is failing.
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Introduction

Robert D. Bourgoin
General Counsel
Federal Maritime Commission

This session, like the one preceding it, also deals with the
subject of antitrust immunity, but in a different context. 1In
addition to more routine arrangements with ocean carrlers such as
terminal lease agreementa, ports and marine terminals frequently form
associations and conferences to provide a forum for discussion and
agreement upon marine terminal rates, rules, regulations and
practices, and for exchange of other information, The broad issue
before this panel today is whether ports and marine terminal operators
should continue to be granted antitrust immunity and thereby permit
these activities, This issue will be addressed this afterncon by
representatives of the Federal Trade Commission and of two distinct
segments of the pert and marine terminal industries, each with 1tis own
interests and perspective —- the public port authority, and the
stevedore/marine terminal operator.

The arguments for and against extending antitrust immunity to
agreements between carriers and carrier conferences, do not
necessarily apply to ports and marine terminals, Former FMC Chairman
Alan Green, Jr. acknowledged this to Chairman Rodino of the House
Judiciary Committee in 1983 during the 1984 Act leglslative process,
when he stated that "a different rationale would have to be offered as
4 basis for extending such immunity to agreements sclely among
terminal operators.”

In the formation of the Shipping Act of 1984, the center of
oppesition to Immunity for ports and marine terminals was the House
Judiciary Committee. 1In its report on the bill which eventually
became the 1984 Act, the Judiclary Committee cited the testimony of
witnesses, including those representing the Federal Trade Commission
and the Department of Juatice, and concluded that ™the arguments
against such immunity {for terminal operators and owners}" were
fatrong, if not compelling." Notwlthstanding 1ts stated concerns, the
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Judiciary Committee did not remove the immunity provisions from the
bill, It did, however, succeed in expressly including as a topic in
the mandated Section 18(a) review the 1ssue of the "need for antitrust
immunity for ports and marine terminal operators in their commercial
relations with one apother, and with ocean comson carriers.™ 5o while
the 1984 Act maintained the status quo ir continuing immunity for
ports and terminals, it also flagged the issue in a most conspicucus
manner for resolution in the next legislative round.

The need for port-terminal antitrust immunity was questioned
by the Commission itself some four years ago In an inquiry initiated
to broadly review its regulstion of ports and marine terminal
operators. That proceeding ylelded a full range of opinion on the
subject. The overwhelming majority of participants -- mostly port
interests -~ strongly favored immunity for marine terminal agreements,
They claimed that such immunity helped to provide stability and
predictability; simplified the pricing process; curtailed destructive
rate practices; assisted port planning; put ports on par with others
who exercise collective powers; and served to protect ports who are,
after all, public entities functioning only to serve their
communities, not to reap profits.

There were, however, a few forceful volces opposed te the
concept of port-terminal immunity, These included a port director who
found marine terminal asscciations to have limited impact and
effectiveness, and the FTC, which argued that immunity for such
assoclations had seriously damaging anti-competitive consequences.

The Inquiry Officer, Former Commissioner Robert Setrakian, remarked
that the issue is an "open question" which will be

« « wresolved favorably to those who best prepare
their case during the interim perlod prescribed by
the Act, Those who delay discussion of the subject
in the meantime may find themselves irreparably
ill-prepared for the scheduled analysis and dialogue.

With this thought in mind, we turn now to our panel members,
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The Port Authorities’ Perspective

Hugh H. Welsh
New Jersey Solicitor
The Port Authority of New York and
New Jersey

Whether antitrust {mmunity is needed for perts and marine terminal
operators is a question which invites clarification. By now we all
understand that the applicability or nonapplicability of antitrust law
to the port industry 1s directly related to the regulation or deregula-
tion of that same industry. Recently, discussion of deregulation with
the concomitant application of the antitrust laws has been accompanied
by hackneyed expressions passed off as truisms. Who hasn't heard, for
example, that "the free market is the best regulator" or "the antitrust
laws will assure that the market forces will apply” or "why not let the
market work?"

The current debate is not unlike a similar ingquiry that took place
early in the century prior to the passage of the 1916 Shipping Act.

As many of you know, prior te 1916 it had long been almost universal
practice for american and foreign steamship lines engaging in ocean
commerce to operate under conference arrangements and agreements. By
1916, it was recognized that such agreements might run counter to the
policy of the antitrust laws; several cases then being pending against
forelgn and domestic carriers for alleged viclations of the Sherman Act.
The House Committee on Merchant Marine and Fisheries under its Chairman,
Representative J.W. Alexander, undertook an exhaustive inquiry into in-
dustry practices which brought to light predatory practices designed to
give the conferences monopolies. The Committee recommended that the
system be placed under government supervision and that an administrative
agency be invested with the power to approve and disapprove agreements
rather than banning the use of the system.

In passing the Shipping Act of 1916, Congress followed the basic

recommendations of the Alexander Committee. Subject to certain limita-
tions, the Federal Maritime Board, the predecessor of the FMC was
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empowered to approve agreements not found to be unjustly or unfairly
discriminatory in violation of Secs. 16 and 17 or otherwise in violation
of the Act. Approved agreements were exempted from the antitrust laws.

Congress by providing in Sectiom 15 that an approved agreement will
not be subject to the antitrust laws, made it apparent that it assigned
to the Commission, not to the Courts the task of imitially determining
which anti-competitive restraints are to be approved and which are to be
disapproved under the general statutory guldelinmes. As the Supreme Court
noted in Federal Maritime Commission v. Pacific Maritime Ass'n., 435 U.S.
54, 98 8. Ct. 927 (1978 "It is equally zpparent that as a substantive
matter, Congress anticipated that various anti-competitive restraints,
forbidden by the antitrust laws in other contexts, would be acceptable
in the shipping industry." Essentially, since the 1916 Shipping Act
made lawful those agreements approved by the Commission, its effect was
to vest the Commission with the power to shield those agreements from
anritrust attack. It must be noted, however, that if such agreements are
not approved by the Commission, however, the antitrust laws are fully
applicable to them.

Congress, under the Shipping Act of 1984, once again evidenced a
desire to achieve an appropriate balance between the need to recognize
established industry practices and the need to prevent abuses of mono-
poly power., Like the Shipping Act of 1916, regulation by the FMC under
the Shipping Act of 1984 appears to recognize economic reality.

Some have observed, and I believe correctly, that Port Authorities
have not so far displayed an extraordinary amount of interest or comcern
in the discussion taking place regarding antitrust immunity or the poss-
ible loss thereof. I've found that the lack of concern is based in some
part on apathy existing because of years of regulatory control and in
part because of a lack of understanding of the antitrust laws, their
applicability to public ports and a clear analysis of the implications
of possible future applicability. It is much like asking an eskime about
his concern with malaria. Never having been expased to it, he will never
have developed an Interest.

Historically, the antitrust laws have not been of major importance
or of particular concern to Ports in their cperations. Because the
approval of the Federal Maritime Commission was required prior to the
effectiveness of many marine terminal and tariffs, antitrust immunity
wag afforded to ports and marine terminal operators thus, diminishing
the need to focus on the significamce of such legislation.

Over the years, the major objection by Ports to regulatory process
has been not the fact of regulation itself but the fact that the proced-
ute provided was cumbersome, time consuming and did not realistiecally
consider the exigencies and eccnomic realities of port operations. To a
great extent these obiections have been addressed leglslatively in the
Shipping Act of 1984; as an example by the exenptions provided in Sec-
tion 8, Tariffs and Section 6, Action on Agreements. In addition, the
Comission itself has done much to expedite the approval process of
parine terminal agreements, see eg. Marine Terminal Agreementa, Docket
No. 85-10, 46 CFR Ports 516, 559 and 372.
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The reaction of some Port officials te continued regulation has
been more emotional than ratiomal and abates upon reflection., As an
example, I, like most port attorneys, have heard port officials remark
that it's no one else’s business what the terms of a tramsaction are or
that the FMC should not meddle in our business. They eventually realize,
however, that wirtually all public port agencles are subject to some kind
of freedom of information provision so nothing is truly confidential,
those who seek confidentiality also want to discover what the competitor
is doing, and if the FMC does not "meddle" competitors, various interest
groups, the Justice Department or the Federal Trade Commission might and
in a forum which provideas a far more hostile environment.

During the discussions relating to the passage of the Shipping Act
of 1984 and the Notice of Inguiry and Intent to Review Regulation of
Ports and Marine Terminal Operators, Docket No. 831-38 comments of varlocus
ports were received which are germane to the issue now being discussed.
Most commenting ports recognized a continuing need for regulation and the
fact that regulation was linked to the antitrust laws. The Ports at that
time identified certain activitiles which required antitrust immunity in-
cluding but not limited to ratesetting, allocation of customers or mar-
kets, and reclprocal exchanges of information among competitors. It has
been suggested that without antitrust immunity, rate wars would ensue
driving terminal operators out of business and causing widespread instab-
ility in the industry. In addition, since steamship lines have legal
sanction to set rates collectively, so then should marine terminal opera-
tors which the steamship lines utilize. The cumulative reasoms it was
felt provide a substantial basis for supporting the continuation of regu-
lation and antitrust immunity.

An analysis of the comments made by public port agencies will, I
believe, reveal a common thread running through all of them. One must
realize that public ports are not trucking companies, telephone compan-
ies, or brokerage firms nor do the services they supply and thelr other
characteristics make them akin to machine shops, hotels and repailr faci-
liries as some have suggested. Public ports are public agencies which
carry out a legislative mandate imposed by the legislation to which they
owe their authority to act. While the port industry is intensely compe-
titive, the decisions of public port officials regarding their operation
is directed not only by market considerations but by public poliey.

Port development 1s not an investment of private capital which would
carry with it the inevitable application of market principles. Rather
the development and operation of public port facilities are undertaken
with public funds and quite often involve matters of public policy that
transcend strictly economic considerations. In short, suggestions that
we should let the market control simply are not relevant in matters where
the market is but one factor and cannot by itseif control.

The public port industry has identified a number of clear advantages
to the retention of the current regime of regulation with antitrust
fomunity. All of these must be considered from the perspective of an
industry thar invests mililons of dollars of public funds annually and
whose members for the most part are carrying out the mandate of the
States and Cities which created them.

Continued antitrust immunity permits public ports to better plan
the allocaticn and investment of funds for the development and ecperation
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of public port facilities., Rates and service can be ratiocnalized and
customers and markets allocated thereby improving the efficiency of in-
vestment. Modern ports no longer rely on cargo captive to them but must
fiercely compete with other ports. Rate wars within a port have the
petential of destroying a port's ability to compete with neighboring
ports hence, a system which permits a port to avoid destructive rate wars
and plan for the effjcient development and operation of its facilities
will over the long term also foster inter port competition.

The current regulatory scheme has provided a comprehensive system
applicable uniformly to all which also provides a broad information net-
work accessable from a central source. This in a very real sense sti-
mulates competition. The alternative would be to substitute a system
requiring information gathered under a wide variety of public informa-
tion statutes and regulations that are anything but uniform.

It has been suggested that public port agencies should, in weigh-
ing the advantages of continued regulation and antitrust immunity con-
sider the possibility of deregulation with continued antitrust immunity,
a regulatory nirvana of sorts. This inricing prospect has been held out
to port authorities through a suggestion that the Local Government Anti-
trust Act, 15 U.5.C. 36 or the "state action' doctrine might provide the
best of both worlds. 4 discussion of these possibiliries reveals if
nothing else, the uncertainty of fmmunities developed through judicial
opinion.

In 1943, the Supreme Court in the Parker v. Brown, 317 U.S5. 34l 87
L, Ed., 315, 63 5. €t. 307 held that the Sherman Antitrust Act was not
intended to prehibit States from imposing restraints on cowpetition.
Contrary to common misconception, the Parker or state action doctrime
is not founded upon a holding by the Court that Congress lacked the
authority to apply the antitrust laws te the States. On the contrary,
the Court recognized that the State's program was anti-competitive and
it assumed that Congress "in the exercise of its commerce power, [could]
prohibit a state from maintaining [such} a stabilization program ..."
Id. at 350, B7 1. Ed. 315, 63 5. Ct. 307.

The Court, however, concluded that:

"The Sherman Act makes no mention of the State as such,
and gives no hint that it was intended to restrain state
action or officfal action directed by a State. The Act
is applicable to 'persons' including corporations (Sec.
7}, and it authorizes suits under it by persons and
corperations (Sec. 15)}. . .

There is no suggestion of a purpose to restraln state
action in the Act's legislative history."

The Supreme Court went on to develop what has become knowm as the
state action doetrine based on its then existing concept of federalism
stating:

"We find nothing in the language of the Sherman Act or
in its history which suggests that its purpose was to
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restrain a state or itgs officers or its agents from
activities directed by its legislature."

The state action doctrine is in fact not based upon an affirmative
declaration of immunity but rather an implied exemption to the antitrust
laws. The Court In refusing to find ip the Sherman Act "an unexpressed
purpose to nullify a State'’s control over its officers and agents”
essentially relied on Congressional silence. An understanding of the
state actlon doctrine I belleve is necessary for Port Authorities to
appreciate that a reliance on the doctrine, particularly during any
legislative process amending the Shipping Act to deregulate the industry,
has certain perils. A statement in an amendment to the Shipping Act
explicitly setting forth the intention of Congress to subject port
authorities to the antitrust laws could quickly dispel the implication
on which Parker v. Brown and its progency are based.

For years "state action" was accepted as an available defense for a
variety of governmental activities that might otherwise have created anti-
trust problems. Port Authorities as agents of the states or thelr sub-
divisions felt free to conduct their activities without concern that the
anti~competitive effects of their conduct would give rise to antitrust
1liability. This, combined with the regulatory scheme in place pursuant
to the Shipping Act of 1916, left port authorities with little concern
with antitrust laws.

In 1978, the Court redefined its concept of federalism culminating
a trend developing over a number of years, and in City of Lafayette v.
Louisiana Power and Light Co., 435 U.S. 389, 98 S, Ct. 1123, 55 L, Ed.
2d 364 (1978) noted that:

"In light of the serious economic dislocation which
could result if cities were free to place their owm
parochial interests above the Nation's economic goals
reflected in the antitrust laws, we are especially
urwilling to exclude anti-competitive municipal action
from their reach.”

The Court observed that under our constitutional system only the
federal government and the states are "soverelgn' entities and that
gtates' subdivisions generally have not been treated as "equivalents of
the states themselves”". The Court then concluded that '"the Parker dec-—
trine exempts only anti-competitive conduct engaged in as an act of
government as aovereign, or, by its subdivisions pursuant to a state
policy to displace competition with regulation or monopoly public
service'. 435 U.S. at 413

In 1978, a unanimous Court clarified City of Lafayette in California
Retail Liquor Dealers Assoc. v. Mideal Aluminum, Inc., 445 U.S. 389
applying a two-pronged test to determine Immunity in a state action case
involving a state action exemption claim by a private party. First the
displacement of competition with regulation muat be "clearly articulated
and affirmatively expressed as state policy" Second, the state must
actively supervise any private conduct. It has been held, however, that
the second prong of the Midcal test ie inapplicable to municipalities.
Although its anti-competitive conduct must be taken pursuant to a clearly
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articulated state policy, a municipality need not be supervised by the
State in order to qualify for Parker immunity. Hallie v. Eau Claire,
471 U.8. 416, 85 L. Ed. 2d 24, 105 S. Ct. 1713. The Supreme Court rely-
ing on this line of cases found that collective ratemaking activities

of rate bureaus, composed of motor common carriers operating in four
southeastern states were immune from antitrust liability under the state
action doctrine even though such activities were permitted but not com—
pelled by the states. Southern Motor Carriers Rate Conference, Inc. v.
United States, 471 U.S, 48, 85 L. Ed. 2d 36, ID5 5. Ct. 1721 (1985).

The Department of Justice argued to the contrary.

In sum, as the case law now stands for a municipal port authority
to claim a state action exemption it must show that the anti-competitive
actlvity complained of was undertaken pursuant to a clearly articulated
state poliey. Should the Court in remewing the agency's enabling legis-
lation find anything less then the required clearly articulated state
policy, the port authority may be subject to the antirrust laws.

Because of the uncertainty left in the wake of City of Lafayette,
in 1984 as a result of strong lobbying by local governments, the Local
Government Antitrust Law was enacted by Congress. The Act which was
codified at 15 U.8.C. Sec. 36 provides in part

"No damages, interest on damages, costs, or attormey's
fees may be recovered under section 15, l5a ar 15c¢ of
this title from any local government, or official or
employee thereef acting in an official capacity."

The Act defines "local govermment™ as a City, county, parish, towm,
township, village, school district, sanitary district, or any other gen-
eral or special purpose political subdivision of one or more states."
The definition does not include states or their agencies with state-wide
jurisdiction the feeling being that such entities receive immunity dir-
ectly from "state action" doctrine recognized by the Supreme Court in
Parker v. Brown. Hence, municipal port authorities which may not be the
beneficlaries of the "state action” doctrine may at least have some
solace in knowing they may be subject only to Injunctive relief.

Port Authorities, with good reason cannot be sanguine about contin-
uing antitrust immunity if such immunity is eliminated from the Shipping
Act. Assurances that port authorities need not worry about the loss of
immunity because of the state action dectrine or Municipal Immunity Act
must, despite what I am sure are sincere and accurate statements regard-
ing the state of the law, be viewed with some skepticism. It is what
has not been said that raises concerns. As we have seen such immunity
could easily be lost by one sentence in an amended Shipping Act.

Even if the applicability of the state action doctrine and the
statutory municipal immunity were guaranteed in any future legislation,
a proposal we have not heard from anyone, the loss of a uniformly appli-
cable antitrust immunity could lead to inequitable results. Consider
the fact that marine terminal operators could very well find themselves
subject to the antitrust laws to varying degrees. Port Authoritles
able to establish a clearly articulated state policy permitting the
displacement of competition would be totally immune. Municipal port
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authorities may find themselves subject to the antitrust laws but with
the plaintiff being limited to injunctive relief. Competing private
marine terminal operators would of course be subject to the antitrust
laws.

Some have expressed surprise that port authorities were not quick
to accept or reject the possibility of eliminating antitrust immunity
and deregulating the industry. It is not a lack of interest but a lack
of experience with the antitrust laws that has caused uncertainty.
Clearly, easy answers are not available and the public porta of this
country will continue to enthusiastically participate in the continuing
discussions but with a healthy skepticism.
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Port and Marine Terminal Antitrust
Immunity And Regulation —
Views From the Private Marine Terminal
Operator Sector

Thomas D. Wilcox
Executive Director and General Counsel
National Association of Stevedores

When Congress enacted the Shipping Act of 1984 it
egtablished an Advisory Commission to gather data and
report to Congress about various aspects of the new Act.
One aspect is the '"need for antitrust immunity for ports
and marine terminals" {sec.l1l8 (c)(3}(B)). However, that
issue should be placed in proper context.

The purpose of ports, marine terminals, carriers,
freight forwarders, and the Federal Maritime Commission
itself is to ensure the efficient, economic and safe
transportation by water of the foreign and domestic
commerce of the United States. Thus, the issue before us
is whether antitrust 1muunity for ports and marine
terminals i1s necessary to ensure the efficient, economic
and safe transportation by water of the nation's foreign
and domestic commerce. which takes precedence-
=fficient, economic and safe transportation of commerce
or the theory of unregulated competition?

To understand fully what antitrust immunity means
to marine terminal operators subject to the Shipping Act
of 1984 and regulation by the Federal Maritime
Commission, it is necessary first to explain the marine
terminal 1nuuStry in the U.S., especially the differences
among types of terminal operators. These differences
stem from a variety of causes, but primarily f£from (1)
type of ownership, (2) nature of cargo handled, (3) and
facility lease terms.
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Ownership--There are three major types of ownership
and each has different economic inmplications. Some
marine terminals are privately owned by companies whose
only business 1is operating a marine terminal and
stevedoring company. Some are owned by public port
authorities, some of which may operate the marine
terminal, and some of which lease their facilities to
private operators. The third type is a common carrier by
water which may operate the terminal only in support of
its carrier operations or it also may offer its services
to other carriers. Of the three types only the private
independent operator derives all of its revenhue from
marine terminal/stevedoring operations.

Nature of cargo handled--Excluding for this
discussion bulk cargoes, a major factor in terminal
differences and views about antitrust immunity is whether
a terminal handles break bulk or intermodal container
cargo. In a predominantly break bulk operation the
terminal derives its revenue in two almost equal parts.
One part comes from stevedoring charges assessed against
the carrier pursuant to unregulated contracts, written or
oral. The other c¢omes from terms..al service charucs
ascessed by tariff against the <hipper or consignee. The
dividing line between the types of services and charges
remains the traditional "point of rest", which has been
defined by the Federal Maritime Commissicon as:

"that area on the terminai .acility which is
assigned for the receipt of inbound cargo from
the ship and from which inbound cargo may be
delivered to the consignee, and that area
which is assigned for the receipt of outbhound
cargo from shippers for vessel loading." (46
CFR Part 515.6&(c}).

Intermodal container movements to a large extent
have obfuscated the "point of rest", and
carriav/terminal/stevedore contracts have transferred
some terminal services to the carrier's account from the
shipper/consignee account. Today, the terminal
nparator/stevedore for a container carrier or carriers
derives the bulk of its revenue from the ocean carrier
pursuant to contracts which, tc date, are unregulated.

Lease terms--Since most marine terminal property in
the U.S8. is publiclv owned and much of it leased to
private operators (independent terminal operators or
carriers), the terms oL the leases often affect the
amount of revenue the tenant terminal operator realizes.
Some port authority-lessors prescribe the amount of
wharfage and dockage that may be assessed and how much is
to be paid to the landlord and how much may be retained
by the tenant. Some publish a complete terminal tariff
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whose terms must be observed and enforced by the tenant
terminal operator. It is not wunusual for a marine
terminal operator to have all or a major portion of its
terminal service charges set by an outside party or
parties -- the port authority landlord and/or its carrier
customer.

We must look also at competitive pressures. Marine
terminal operators compete not only with other marine
terminal operators within a c¢ommon port, but they must
compete also with marine terminal operators in cother
hearby ports within and without the U.S.; of the latter,
especially Canada, and, to a lesser degree, Mexico.
Competition is affected greatly when one competitor is
subsidized by public funding and tax exempt financing, or
when terminal coperations are simply a cost factor to the
terminal operator's carrier parent and are not intended
to be an independent profit center.

Whatever the form of ownership or type of cargo may
be, competition among marine terminal operators and
stevedores is fierce and has not been significantly
reduced with the limited antitrust immunity afforded by
the Shipping aActs. In a few ports private marine
terminals have been able to establish joint terminal
tariffs by which a 1limited number of terminal services
are assessed the same rate to carriers, shippers and
consignees. This has occurred mostly with respect to
break bulk cargo. Except for trucklcading/unleading
there is no such arrangement for intermodal container
movements at the marine terminal level although some
carrier conferences do cover terminal services in carrier
conference tariffs.

Let us now look at the marine terminal operators'
antitrust immunity today. It is not the same for all
types and comes from different sources.

{1) Private independent--the sole source of its
antitrust immunity comes from sec. 4(b) of the Shipping
Act of 1984 which permits marine terminal coperators (if
agreement filing procedures are followed) to {a) discuss,
fix, or regulate rates or other conditions of service,
and (b} engage in exclusive, preferential, or cocperative
working arrangements.

(2} Carrier operators--the terminal operating
subsidiary derives its antitrust immunity from the same
sec. 4(b), but its parent carrier also derives antitrust
immunity from sec 4(a) of the Act. It is that section of
the Act which permits carriers to discuss, fix, and
regulate rates or conditions of service to be observed
and enforced by terminal operators at which the carrier
parties call. However, carriers may not Jjointly
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establish, operate, or maintain a marine terminal within
the U.S. with antitrust immunity because of sec. 7{b)(3}
of the Act, Federal Maritime Commission rules (46 FCR
Part 572.202(d)) state that 1its rules pertaining to the
filing of agreements under the Shipping &Act of 1984 do
not apply to "“Any agreement among common carriers to
establish, operate, or maintain a marine terminal in the
United States."

{3) Public part authorities--derive antitrust
immunity from two sources: sec. 4{b} of the Shipping
Act, and the "state action” exclusion from the general
antitrust laws as enunciated in Parker vs. Brown, 371 US
341 (1943) and subsequent cases. Not only does the
public entity receive antitrust immunity under the
"state action" doctrine but 80 too does anyone
contracting with the public entity, Wiggins V.
Massachusetts Pert Authority, 362 F. 2d 52 {1st. Cir.)
cert. den 385 Us 947. The extent of the activities to
which that antitrust immunity applies depends upon the
state enabling statute, and whether that immunity
attaches to rate setting or price fixing between or among
competing public ports is doubtful.

80, deregulating marine terminal operators and
removing their limited antitrust immunity afforded by the
Shipping Act is not the simple task that was suggested by
the Department of Justice back in 1983. Its suggestion
merely te eliminate the term "marine terminal operator"
from the Shipping Act does not reach public port
authorities completely and would permit carriers to
regulate terminal practices and rates through carrier
agreements.

If the Department of Justice's proposal were to be
adopted, terminal leases between public ports and private
operators would be exempted from both FMC regulation and

the antitrust laws. Terminal leases Dbetween private
parties who are not carriers would be unregulated and
subject to the antitrust laws. Terminal agreements

between carriers would remain unregulated and subject to
the antitrust laws. Terminal leases between carriers and
public ports would remain regulated and exempt from the
antitrust laws. Carriers through carrier conference
agreements could set terminal rates with antitrust
immunity; public ports in concert probabkly could not; and
private terminal operators definitely could not.

Should marine terminal operateors continue 1o have
antitrust immunity for regulated operations?

In order to answer that gquestion one must focus on

what is meant by marine terminal operator and which of
its operations, if any, are to be regulated and of those
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which are entitled to antitrust immunity. To be precise,
are stevedoring operations of marine terminal coperators
included?

Since the sShipping Act of 1916 was enacted the
Federal Maritime Commission and its predecessors have not
exercised regulatory authority over stevedores aor the
stevedoring operations of marine terminal operators. The
term "“"stevedore" or ‘'stevedoring" does not appear in
either the 1916 or the 1%84 Act. To date, Congress has
limited its interest to the providers of "facilities.™
Nothing in the current statutory definition of "marine
terminal operator" pertains to services. However, part
of the Federal Maritime Commission's pending Fact Finding
Investigation Ne.17 is the question of its jurisdiction
over activities which many believe to be stevedoring.
What the Commission ultimately decides will be
significant with respect to the guestion now before us.

Historically the dividing line between stevedoring
and terminal operations has been the "peoint of rest" as
mentioned earlier. Activities which take place between
the ‘“point of rest" and the vessel were and are
stevedoring. They have not been subject to regulation nor
granted any antitrust immunity. Activities which take
place between the "point of rest" and any other place on
the terminal were and are terminal operations over which
the Commission has exercised its regulatery jurisdiction.
One of the guestions posed in Fact Finding No. 17 is
whether that dividing line is still valid.

Perhaps the better dividing line today should be
that between services rather than places. Stevedoring
would be those services rendered and billed to the
carrier by contract, written or oral. Terminal services
would be those rendered and billed to the cargo, shipper
or consignee. Stevedoring, as so defined, would remain
unregulated and not entitled to any antitrust immunity.
Marine terminal operations are another matter.

Let us look at what services are performed between
the time cargo arrives at the terminal and the time it is
positioned for the stevedoring move to and onto the ship,
and what is done to or for the carge between the time the
stevedoring process of unloading 1is completed and the
time the carge leaves the terminal.

EXPORT CARGO--is received by the terminal. A
terminal receipt is issued on behalf of the carrier. If
it is a container, cargo is weighed as reguired by OSHA.
The carge is moved to a convenlent place on the terminal
to await the arrival of the ship. If the cargo regquires
adjustment of packaging (coopering) in preparation for
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the sea voyage, that is done by the terminal operator.
Security must be provided during the time cargo is on the
terminal. When the ship arrives and is ready to receive
the cargo on board, the stevedoring begins.

IMPORT CARGO--1is received from the stevedore after
discharge and is held until the proper person comes to
pick it up. Delivery of the cargo to the proper perscon
is a terminal operation, and, except for cargo moving
under a through or intermodal bill of lading, services
are for the account of the carge interest. The delivery
process is complicated by government inspection, Customs
clearances, checking the carge for amount and physical
condition, weighing if necessary, and temporary holding
(free time or pier storage), the extent of which may be
prescribed in the carrier tariff or by the terminal
operator. In addition, cargo must be sorted by mark and
count [(breakbulk) and some may have to be removed from
the container and separated for various consignees. Some
charges are paid hy the carrier and some by the cargo
depending upon the ocean bill of lading or the agreement
between the carrier and the terminal operator.

Whether it be import or export cargo, the shipper
or consignee of maritime cargo, excluding intermeodal
shipments, may be faced with a wide variety of terminal
charges, the nature of which depends to a great extent on
the cargo itself and its packaging, the length of time it
remains on the terminal, and the extent to which
government agencies want to inspect it.

Current FMC regulaticns (46 CFR Par 515) require
marine terminal operators to file tariffs which include
rates for all services relating to the handling of cargo,
except for services performed for water carriers pursuant
to negotiated contracts and for the storage of cargo and
related services by public warehousemen pursuant to
storage agreements covered by an issued warehouse
receipt.

Since 1916, services to the shipping public have
been regulated and competing terminals have been
permitted to agree upon and charge like charges for like
services. In short, cargo interests know what they are
expected to pay for which service regardless of which
terminal in the port the carrier selects to load or
unload the cargo. In common carriage, or liner carriage,
the shipper or consignee usually does not have the
option to select the terminal. He selects the carrier,
and the carrier selects the terminal. In many cases the
shipper or consignee doesn't know which terminal will
handle its cargo when it makes the contract of carriage
with the ship, and usually docesh't care. The only reason
the cargo interest comes to a specific terminal is
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because the carrier has elected to service the cargo
there. For breakbulk cargees there is a more direct
relationship between export shippers and terminal
operators.

What must be kept in mind is that the competition
for general carge in the common carriage arena is
primarily between ocean carriers. Terminal operators
primarily compete for the services of the common carrier.
That competition may be intra- or inter-port. It may be
between coasts, or between countries. In most cases the
shipper does not care who wins the competition sco long as
it gets the best transportation rate or shipment time.

We come then to the Department of Justice and its
question "Will the markets for marine terminal services
work without government regulation?" wWill there bhe a
"market failure", the c¢lassic example of which, says
Justice, is a "natural monopely” which, if unregulated
may produce too little and charge toco much. If
regulation can mitigate those effects without adding teoo
many other costs, then regulating is appropriate in the
view of Justice.

If the port and marine terminal industry were
deregulated the present competitive regime would continue
in the short run. Public ports would still be subject to
the same political and economic pressures; and private
terminal operators, to their economic pressures. It is
unlikely that deregulation would attract new competitors
because of the high investment c¢ost and geographic
limitation on port development.

Deregulation, then, in the short term only would
increase the intensity of the competition among present
competitors, Unchecked, that competition in the long
term could reduce the number of competitors and restrain
port facility expansion and modernization. In the long
term one could predict that the survivors of the
competitive fallout will realize a better return on
investment simply because of reduced competition.

But there is a caveat. The total wvolume of cargo
available must increase, and carrier and port over-
capacity must decrease before any competitor can enjoy a
reasonable profit. Depressed ocean freight rates mean
lower port and terminal revenues. That means increased
competition and at times unreasonable practices by those
who remain in the market.

With deregulation there would be a competitive

marine terminal industry, but the competition most likely
would be driven by politics - not economics.
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An Evaluation of Antitrust Issues for Ports
and Non-Port Terminal Operators

A. Roy Lavik
Legal Advisor
Federal Trade Commission

I must preface my comments with a, perhaps, tedious because
repetitious but essential statement. I speak only for myself, not the
Federal Trade Commission ("Commission") any individual Commissioner or
the Bureau of Competition, Hopefully, even with this disclaimer, my
views will be helpful to you.

I have been asked to discuss the question of whether ports and
terminal operators sheuld continue to have immunity from the antitrust
laws. This is an issue that the Commission has a strong interest in
for two reasons. The more general one is that the Commission is
charged by Congress with implementing the antitrust laws. This leads
it to evaluate the competitive implications of business practices both
when engaged in by private parties and by state and local units. As
you might surmise, this evaluation includes the examination of various
immunities from the antitrust laws with a view to determining their
continued need.

More specifically though, the Commission has a statutory role
under the Shipping Act of 1984 ("Act™) to play in this area. As you
know, the Act mandates that the Federal Maritime Commission ("FMC")
report in 1989 on, among other issues, “the need for antitrust
immunity for perts and marine terminals.” The Act directs the FMC to
consult the Commission, among others, regarding the report, and the
Commission must furnish an analyzis of the fAct to Congress., To
fulfill this obligation, Commission staff are presently reviewing
relevant literature, The staff has not yet provided its final views
but there are some tentative, personal observations that I can pass
along.

' e p.s.c. 1717.
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Ports and terminal operators may be immune from the antitrust
laws under certain circumstances, aside from the Act's exemption, due
to the operation of the state action deoctrine. The landmark decision
of Parker v. Brown, 317 U.3, 341 (1943) declared that the state action
doctrine exempted from antitrust attack Tstate action or official
action directed by a state." af 351. The doctrine, as described in
twe recent Supreme Court cases,® and has been extended to local
governmental units carrying out activities authorized by the state.
Additionally, private parties, such as many terminal operators, may be
immune if their challenged activities are both authorized and actively
supervised by the state.

The Local Government Antitrust Act of 1984 ("Government Act")3
affords additional protections to local government unitzsuch as ports.
Under it, no perscn may recover antitrust damages from any loecal
government, Injunctive relief is still available in appropriate
¢circumstances, However, the Government AT Act eliminates the specter
of large damage awards, The point of all this is that there are
traditional exemptiona embedded In antitrust law that are available to
perts and terminal operators aside from that provided by the Act.
Congress was correct in raising the question of whether ports and
terminzl operators still need the specific exemption of the Act.

Many parties unfamiliar with the antitrust laws have expressed
unease with the possible application of the antitrust laws to ports
and terminal operators. They fear that these laws would place many of
their practices in a procrustean bed ill suited to the appreciation of
their potential benefits. These parties believe that antitrust
tribunals would not permit them to show the efficlency enhancing
attributes of their various business arrangements, This fear is
ovardrawn,

The antitrust laws do condemn certain practices as illegal per
8e without inquiry into their economic effect or justification. In
recent years, however, the courts have tended to rely much more
heavily on economic analysis in evaluating challenged practices, As a
result, the courts have shown a tendency to clrcumscribe the scope of
the per se rules to avoid condemning conduct that appeared to have
significant efficlency benefits, Instead the Courts apply a rule of
reason analysis which allows them to evaluate the economic
implications of the conduct and to condemn it only if it is
unreasonable., A former Director of the then Office of Policy Planning
and Evaluation of the Federal Trade Commission characterized the
current. judicial approach as follows:

Many courts are reluctant to strike down transactions
that are obviously wealth producing. When confronted with
efficiency creating arrangements they will often try to avoid
holding them illegal per se.

{Liebeler, 1983 Economic Review of Antitrust Developments: The
Distinction Between Price and Nonprice Distribution Restrictions, 31
UCLA L. Rev. 384, 386 (1983) (footnote omitted).)

2 ynited States v. Southern Motor Carrierg Rate Conference,
¥17 U.S5._48 (1985) Hallie v. Eau Claire, 471 U.S. 34 (1985).
15 U.s.C. 35.
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For example, in Continental T.V. Inc., v, GTE Sylvania, Inc,,
433 U,5. 36 (1977), the Supreme Court eliminated the per se
condemnation of nenprice vertical restraints because the Court felt
such restraints had substantlal efficlency) creating potential. Two
years later, the Supreme Court again emphasized efficiency
considerations in Broadcast Music, Inc. v.. Columbia Broadcasting
3ys., Ine., 441 U.S. 1 (1979). The Court refused to apply the per se
rule to condemn blanket nonexclusive copyright licenses even though
those licenses necessarily fixed prices for individual copyrighted
works, The Court indicated that potential efficiencies were important
in determining whether to characterize the practices as per se illegal
price fixing:

More generally, in characterizing this conduct under
the per se rule, our inquiry must focus on whether the effect
and, here because it tends to show effect ., . . the purpese of
the practice is to threaten the proper operation of our
predominantly free-market economy -- that is, whether the
practice facially appears to be one that would always or
almost always tend to restrict competition and decrease
output, and in what portion of the market, or instead one
designed to "increase economic efficiency and render markets
nore, rather than less, competitive" , , , .

The blanket license, as we see it, is not a "naked
restrain[t] of trade with no purpose except stifling of
competition," ., . . but rather accompanies the integration of
sales, monitoring, and eaforcement against unautheorized
copyright use.

{441 0.35. at 19-20 (citations omitted).)

The Court repeated this theme In two subsequent decisions.
The first NCAA v. Bpard of Regents, 468 U.S. 85 (1984) involved an
attack on the NCAA'Ts plan for televising its members football games,
The Court noted that the plan both limited the output of televised
football games and affected the price charged for the games. Such
effects had been thought to be a classic basis for the imposition of
the per se rule, The Court declined to so rule, It stated:

Nevertheless, we have decided that it would be
inappropriate to apply a per se rule to this case. This
declsion i3 not based on a lack of judicial experience with
this type of arrangement, on the fact that the NCAA is
organized a3 a nonprofit entity, or on our respect for the
NCAA's role in the preservation and encouragement of
intercollegiate amateur athletics. Rather, what is critical
iz that this case involves an industry in which horizontal
restraints oh competition are essential if the produet is to
be avallable at all.

(at 100-01 (footnotes omitted).)

The second decislon Northwest Wholesale Stationers, Inc, v,
Pacific Stationary & Printing Co., 472 U.3. 284 (1985), challenged the
expulsion of a member from a wholesale purchasing cooperative as a
group boycott thought by many to merit per se treatment. The lourt,
though, reversed the Court of Appeals decision in deciding that the
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case should be tried under a rule of reason rubric, The Court
observed that cooperative arrangements such as Northwest's were "not a
form of concerted activity characteristically likely to result in
predominately anticompetitive effects., Rather, such cooperative
arrangements would seem to be "designed to increase economic
efficiency and render markets more, rather than less, competitive,'"™
at 295. Again, the Court resisted automatic condemnation of the
challenged practice and instead evaluated 1ts potential efficiencies,

The decislons illustrate the significsnt trend away from
perfunctorily finding per se violations in cases invelving substantial
efficiencies, Ports and marine terminal operators should therefore
net. fear that the antitrust laws would automatically strike down any
practice that dampened rivalry to any degree, regardless of its net
benefits or procompetitive effects, To the contrary, practices that
do not fall within the core prohibitions of the per se rules and may
create significant efficiencies appear increasingly likely Lo be
evaluated under the rule of reason,

In an important seﬂseA the rule of reason is the fundamental
test of antitrust illegality, Under this test, conduct viclates the
antitrust laws only if its anticompetitive effects (e.g., reduced
output) outweigh its procompetitive effects (e.g., lncreased
productive efficiency}. James C, Miller III, then Chairman of the
Federal Trade Commission, described the role of the rule of reason
test in antitrust law in the following way:

In analyzing vertical restraints, as with any other
antitrust problem, our primary inquiry is whether the
arrangement seems likely to facilitate the restriction of
output (and thus decrease consumer welfare} or whether it
tends to increase efficiency (and increase consumer welfare).
If the arrangement contributes to the restriction of ocutput
and has no efficiency creating potential, a per se rule should
be applied. If it seems likely to increase efficiency and has
no output-restricting potential, the arrangement should not be
a matter of antitrust concern, If 1t has efficiency creating
potential but also seems able to contribute to the restriction
of output, we must judge which of those effects is
preponderant. This, of course, is done under a rule of reason
analysis,

{Liebeler supra at 394 n. 57.)

Under the rule of reason, therefore, ports and marine terminal
operators could present the business justifications for their
practices, Since most business conduct has traditicnally been subject
to this rule, and its reach seems to be expanding, most port and
marine terminal conduct is likely to be evaluated under the rule of
reason in the absence of antitrust immunity, The vast majority of
American businesses manage to operate efficiently under this standard.
Ports and marine terminal operators, therefore, have little to fear
from this application.

4 See Standard 0il Co. v. United States, 221 U.3. 1 (1911);
Chicago Board of Trade v. United States, 246 U.5 231 (1918),
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To give greater concreteness to this somewhat abatract
discussion, let me discuss two practices used by some ports and
terminal operators and their probable evaluation under the antitrust
laws, The first practice is the use of long term contracts,

Some ports and marine terminal operators have expressed
concern about the antitrust laws' Impact on their ability to enter
into long term contracts with carriers. They bellieve that such
contracts would inerease earnings stability and thereby facilitate
raising funds in the capital markets. In addition, there is evidence
that such contracts can enhance the efficiency of pert operations.

The antitrust laws would evaluate a long term contract between
a port or terminal and a carrier under the rule of reason. This
standard permits a proponent of a practice to show that the practice
creates efficiencies that predominate over its anticompetitive
effects. In addition, there 1Ia unlikely to be substantial antitrust
risk in a long term contract that is not effectively or largely
exclusive. The antitrust laws would not ordinarily prohibit, for
example, a lengthy contract between a carrier and a marine terminal
operator that does not involve a substantial portion of the terminal
operatorts capacity.

Even 1f the contract gives the carrier exclusive access to a
terminal or port, it would still be analyzed under the rule of reason.
See Jefferson Parish Hospital Distriet No, 2 v, Hyde, W66 U,S, 2
{1984) at 30 n. S51. 1In evaluating long term, exclusive contracts
under this standard, the Supreme Court has long recognized the
efficiencyjereating value of such contracts. For example, in Tampa
Electrie Co, v, Nashville Coal Co., 36% U.S. 320 (1961), the Court
upheld a twenty year contract between a coal supplier and a utllity
involving $128 million in 1960 dollars, Conservatively, the contract
represented $H00 million in present dollars. Despite this large
dollar amount and substantial contractual length, the Court dismissed
an antltrust challenge to the contract.

Recently, a concurring opinion of four Justices again noted
the value of long term exclusive contracts, The Justices observed
that exclusive dealing arrangements "may be substantially
procompetitive by ensuring stable markets and encouraging long term,
mutually advantageous business relationships.” Jefferson Parish
Hospital District, Ne. 2 v. Hyde, (concurring opinion) supra at U45.
Accordingly, perts and marine terminal operators would ordinarily have
the opportunity under the antitrust laws to establish the efficiencies
resulting from their long term, exclusive contracts.

Besidesa recognlzing the potential value of long term,
exclusive contracts, the courts have noted that such contracts raise
competitive problems only under specified circumstances, The
contracts must be of significant duration, and must foreclgse a
substantial portion of the relevant market to competitors, Although
the courts have not made clear how much foreclosure iz substantial, an
exclusive contract between a carrier and a terminal is unlikely to

5 Fora good, recent survey of the law of exclusive
dealing, see generally Beltone Electronics Cerp, et al., 100 F.T.C.
68, 197-204 {1982}.
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invelve substantial foreclosure if the terminal competes with many
cther terminals in the same port and numerous terminals in other
ports. 1In these and other circumstances in which an exclusive
contract does net significantly disadvantage rivals, the antitrust
laws would not bar the arrangement,

The second practice to discuss is the exchange of information
between ports and terminal operators. Some have asserted that the
exchange of information such as present costs, current prices, and
future demand between ports and marine terminal operators was
beneficial in view of the swiftly evolving nature of the shipping
industry. They believe that the antitrust laws would prevent all such
information exchanges.

Many types of information exchanges, however, have been upheld
by the antitrust courts. The decisions have recognized that the
exchange of information may serve useful purposes. 4s a result, the
courts have not applied a per se analysis even to the exchange of the
most competitively sensitive data, current price information, The
Supreme Court has stated:

The exchange of price data and other information among
competitors does not invariably have anticompetitive effects;
indeed such practices can in certain circumstances increase
economic efficiency and render markets more, rather than less,
competitive. For this reason, we have held that such
exchanges of information do not constitute a per se viglation
of the 3Sherman Act.

{United States v. United States Gypsum Co., 438 U.S. 422, 441 n, 16
{1978). Accordingly, antitrust tribunals would ordinarily cansider
the business justifications for information exchanges among port and
marine terminal operators.

It should be noted, however, that not all infermation
exchanges create the same antltrust risks. Many trade associations
collect and disseminate general management information or aggregated
historical data without significant antitrust risk. In contrast, a
direct exchange among competitors of recent transaction prices would
pose more substantial antitrust concerns, since such information
exchanges can facilitate price fixing. Similarly, an information
exchange i3 more likely to viclate the antitrust laws in an industry
whose structure and past conduct suggest a significant risk of price
fixing or other collusion, than in an industry where effective
collusion seems unlikely, 3See generally, United States v, United
States Gypsum Co., supra; L. Sullivan, Handbook of the Law of
Antitrust 265-75 (1977); Posner, Information and Antitrust:
Reflections on the Gypsum and Engineers Decisions, 67 Geo. L.J, 1187
(1979). As a result, the court in Gypsum concluded "Exchanges of
current price information, of course, have the greatest potential for
generating anticompetitive effects and although not per se unlawful
have consistently been held to violate the Sherman Act."  United
States v, United States Gypsum Co., supra at 441. Thus, the antitrust
risk of an information exchange among ports or marine terminal
operators would depend upen the magnitude of the likely efficiencies,
the nature of the information exchanged and the vigor of competition
in the market.
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I conclude by relterating my belief that the antitrust laws
pose no danger to legitimate, efficlent practices of ports and
terminal operators. I hope that you alsc will reach that conclusion.
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Introduection

Edward J. Philbin
Commissioner
Federal Maritime Commission

Twenty months ago at our first symposium we subtitled the
program "Evaluating the Impact.," This time we’re calling it "A
Debate of the Issues," because those who attended the Norfolk
symposium know that evaluating the impact contained a fair amount of
heated debate, 80 We decided to meet the inevitable head on and we
weren't disappeinted yesterday, Because of my roots I firmly believe
in the old Irish proverb that to be quarreling is better than to be
lonesome. But I also believe that after a few rounds of friendly
quarreling it is even better to evaluate the merits of the arguments
and the possibilities of reaching accord.

This morning's panel is designed, perhaps with unwarranted
optimism, to begin suech an evaluative process. Yesterday we had the
microanalytic, concentrated look at some of the key and the most
controversial aspects of the 1984 Act, including service contracts,
mandatory independent action, tariff filing requirements and antitrust
immunity, There are other less controversial aspects of the Act that
went unexamined, such as expedited agreement approval and expanded
intermodal authority. But since our alm was to encourage a focused
debate, such benign neglect is, 1 think, probably allowable under the
circumstances,

Both the controversial and the non-controversial are tiny
glittering colorful pieces of a larger and a far more complex mosaic
that really represents today's world of international liner shipping.
The mosaic then includes improved transportation technologies, trade
leglslation, fluctuating foreign exchange rates, and a host of other
factors which affect international trade, To visualize how the various
provisions of the Shipping Act enhance, complicate or detract from the
beauty of that total mosalec, we have to step back a pace or twe and
look not just at the individual pleces, however entrancing, but at the
whole complicated work of art, With this morning's panel we begin
trying te develop that holistic picture, one which undoubtedly will
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look very different to the variocus observers, depending on their
perspectives: & kind of maritime relativistic visien,

The members of this panel have the benefit of a view from very
lofty perches, the boardrooms and execuitive suites of a number of the
world's largest and most dynamic carriers and conferences. The
distinguished panelists that I will present to you today are as
geographically diverse as they are eminent, representing scme of the
leading shipping lines of Asia, the United States and Europe., On
behalf of the Federal Maritime Commission and the University of
Southern California, I would llke to express my sincere thanks and
appreciation to each of them for taking the time to be with us today
from what I am sure i3 a very hectic schedule.

With such an array of talent to introduece, I am in the
proverbial good news, bad news position. The bad news is that time
limitations forced us to allot only ten minutes to each of our
speakers today for their prepared comments. The good news 1a that if
we adhere to that schedule the rest of us will enjoy a very rare
opportunity —— forty-five minutes to interrogate, eyeball to eyeball,
the top officlals of the world's major shipping firms. That 13 36
minutes longer than Dan Rather got with George Bush -- or maybe it
wad the other way around, I don't remember.

In Norfolk the discussion aimed at assessing the gains, losses
and uncertaintlies in what was then a relatively new regulatory regime,
Recognizing that the chief causes of problems is sclutionz, we scught
to identify the important problems that might be developing from the
1984 solutions embodied in the Shipping Act, and that is still our
objective today. But additicnal time and experience may now have
¢larified many of the uncertainties created by the 1984 Act. The
pluses and minuses may now be more clear. The organizations and
industries affected by the Act have had more time to adjust to the new
rules of the old game, and to pinpoint the opportunities and react to
the new challenges.

This merning we hope {o hear -- first from the carriers, and in
the fellowing panel from the shippers, shipper associations, NVOCCs,
forwarders and ports -- what the Act hath wrought, what longer term
gains and loases have now become evident, and what changes or
revisions they now recommend to improve the overall ocean
transportation system. But before I call upon the first of our
distinguished panelists, I am going to step out of my role as neutral
moderator to temporarily assume a more parochial identity as spokesman
for the FMC,

Yesterday Jerry Seifert raised the very important guestion of
why the FMC Section 18 study has not addressed the guestion of closed
or open conferences and their utility or futility as you might observe
it. The simplistic answer is, that the FMC has done so, even though it
was not discussed in yesterdays briefing by Dr. Ellsworth. What the
FMC has done, is in 1986 and 1987, we put out big surveys to shippers,
carriers, ports, non-pert marine terminal operators and freight
forwarders, and then we asked if they preferred opened or closed
conferences, All of them, including carriers, were overwhelming in
favor of open conferences. And we will repeat that question in future
surveys. We alsc approached Lloyds of London, who prepared a atudy
for us on the level of conference and non-~conference service in a

155



closed conference trade, And that was the year of Far East trade, in
1984, A similar study is planned for 1988 to see how service levels
have changed. And these results will be compared to similar studies
Lloyds is preparing for selected U.S. open conference trades. We have
also been attempting to obtain data from the carriers. And the staff
has raised the izsue of obtaining that data from members of the
carrier study group on what has happened to freight rates and vessel
utilization levels in closed conference trades. The carriers are now
consldering our requests for that specific assistance., These data
will be compared to similar data collected for 0.5, open conference
trades.

Now resuming my role as neutral moderator, and in the spirit
of equity and fairness and justice, I am denying Jerry any opportunity
to respond to that. MWith sincere thanks once again to the panelists
for their participation, I request that all of the questions be held
until all of the speakers have completed their remarks, 1 would now
like to turn over the floor to cur first speaker, Mr. Bob Hintz, who
is the Chairman of Sea-Land Corporation,
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State of the Liner Shipping Industry —
Instability and Opportunity

Robert L. Hintz
Chairman and Chief Executive Officer
Sea-Land Corporation

Well, in the unlikely event anyone has any lingering doubts about
the "State of the Liner Shipping Industry Four Years After the
Passage of the Shipping Act of 1984" -- I would like to set them to
rest. The state of our industry is not wonderful. There is
enormeus room for improvement.

If you ask if the Act contributed to the unprecedented instability
the industry has witnessed over the past couple of years, the answer
is -- it probably did. The real questions are -— how much ané why?

There is ample evidence to support the fact that the industry has
seen unusually veolatile and changing conditions, But, I think it
would be naive and misleading tc suggest the '84 Act was a primary
or even a major cause of the instability.

Any truly accurate analysis of the impact of the Shipping Act would
have to be conducted in an otherwise constant world, Just as a
gcientist tries to “"control® all of the variables in an experiment,
we would have to freeze everything that had an impact on us in order
to isclate the effect of the Shipping Act on our industry over the
last four years. Obviously, it is impossible to do this, even under
the most ideal conditiens.

Before we condemn the Act, therefore, we should take a look at some

of the other facters that have contributed to the industry's
instability and are likely to continue in the immediate future.
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To begin with, there have been huge capacity increases. Virtually
all of the major lines have increased the gize and number of vessels
in their fleets in all of the major trade lanes.

Two massive round-the-world services brought cut-rate type options
to the industry. Even though one of these services failed, the
impact lingers on, and, it has pushed the ocean portion of the
business closer to an undifferentiated commodity status.

With agqressive competition on price, these lines managed to prompt
at least a temporary de-emphasis on ocean service. Competition for
service shifted inland as carriers made substantial investments and
brought about a revelution in intermodal service offerings.

At the same time, investment barriers to the entry of new operators
have heen lowered dramatically. Laid-up capacity can he acquired or
chartered inexpensively. Equipment can be leased. Terminals are
available for common use, and, inland transportation can be
purchased.

As a result, there has been a proliferation of small carriers, some
finding niches in the markets, others running head-to-head with the
major <companies. There is very little evidence of market
concentration, with the market share of most of the large carriers
generally declining.

At the same time, the leverage brought to bear to squeeze carriet
revenues has been formidable. A growing percentage of world GNP is
represented by international trade. As the wvolume of trade
increases for a given shipper, the importance to that shipper of the
transportation and distribution function has grown propertionately.
As a result, shippers are managing their transportation needs far
more c¢losely and efficiently.

In these circumstances, the pressure customers put on the ocean
carriers to cut rates is enormous. Clearly, this pressure f{rom
customers and a basic perception of supply and demand imbalance have
been the driving forces behind depressed rates in recent Years.
Retween 1984 and 1987, the major Pacific and Atlantic trades, &s
predicted, experienced unprecedented growth in capacity. Imports,
however, continued to grow at a pace dramatically greater and, in
essence, the overcapacity that was anticipated for the industry
pnever materialized. Yet, the dramatic growth in import volume was
never accompanied by a commensurate upswing in rates. At the same
time -- and probably the real story -- the outbound trades lagged to
such an extent that some export trade lanes experienced capacity
utilization well below 50 percent.

To say it another way -- pricing often reflects expectations of the
near-term future. puring this period, carriers axpected
overcapacity which did not fully materialize. But, in the absence
of this overcapacity, rates continued to remain stable or fall
because of the carriers' continuing expectations about severe supply
and demand imbalances.
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Service Contracts and Independent Action

In the context of these background comments on the shipping
environment over the past several years, I would now like to focus
on the two provisions of the 1984 Act that have probably borne the
most criticism -=- service contracts and independent action.

The experience of the past several years tells us service contracts
have been far more prevalent in U.$5. import trades, while
independent action has been used more often in U.S§. export trades.
There is some logic t¢ this pattern.

In the import trades, where capacity utilizatiom has been high,
rates have been stronger; customers undoubtedly have been attracted
to service contracts as a means of locking in already low
rates -- or receiving less than current tariff rates.

In the export trades, where capacity utilization has been lower,
internal competition among conference members has been fierce. It
has not been unusual, therefore, for carriers to take independent
action to secure cargo at even lower rates.

Obviously, from a carrier's viewpaint, both service contracts and
independent action have contributed t¢ revenue erosion relative to
adequate or compensatory levels. But, both have been ultimately
used as devices in response to market conditiens. When markets
shift, as they now appear to be doing, it is legical to expect
changes in the fregquency with which these devices will be used in a
given trade. For example, over the next year or so, it would be
reasonable to expect more independent actions and fewer service
contracts in the import trades while experiencing the reverse in the
export trades.

What does this mean? Generally, it means that by having these
options available, and using them, shippers can persuade carriers to
keep rates low. Carrier pricing, on the other hand, will be
influenced by and respond to shipper pressures vis-a-vis their
perception of the carge or volume available relative to capacity.

It appears, therefore, that service contracts and independent
actions are not the causes of rate ercsion, but vehicles for
lowering rates according to the economic and trade conditions. In
other words, service <contracts and independent actions have
facilitated, paossibly accelerated, a rate decline that Wwas
inevitable.

The worst that can be said about service contracts and independent
action is they bhave weakened the ability of a conference to resist
rate erosion and dampen instability. Their impact, however, depends
entirely on how they are used. If we, as carriers, are not willing
to exercise *"discipline® and good judgment in balancing our
customers"' needs with our own business needs, and if shippers are
not realistic in their demands, there is no law that will protect us
from ourselves . . . or keep us from falling on our own swords.
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In view of what I have said, although in my opinion, it may be
premature to call for modification to the service contract and
independent action provisions of the "84 Act, the ultimate emphasis
should be on modification by regulaticn, not repeal.

For exXample, properly crafted service contracts and wisely used
independent actions can hold conferences together in competitive
times. They also offer a tool for forging a commercial relationship
with custemers -~ a relationship that reflectz actual market
conditions, allows carriers more accurate planning around
predictable volumes and revenues and provides their customers with
assured rates and services tailered to their needs.

Opportunities Created by the Act

If general economic conditions for the industry remain uninspiring
for the foreseeable future, and if devices such as independent
action and service contracts are used in a way that ensures
continuing pressure on revenues, where can a shipping company look
to improve its financial health ané well heing?

From Sea-Land's standpoint, two key provisions of the nuch-maligned
1984 Act create new, profitable opportunities.

First, clearing the path for antitrust immune agreements was -- in
large part == intended to encourage rationalization of vessel
operations. It does not take a student of the industry to cbserve
that U.S8.-flag operators have rarely used this auvthority -- and,
probably should be taken to task for net doing sol

Second, c¢lear immunity for intermodal activity has permitted major
carriers to dramatically exXpand the scope of services they cffer the
shipping public. It is «clear shippers appreciate intermodal
handling c¢onveniences -~- fast ocean to rail and/or truck
links -— through bills of lading to handle their cargo
door-to=-door -- and, of course, reduced paperwork.

Bmerican-flag operators can and should be a driving force in
convincing business people in this country of the opportunities that
exist in exporting American-made goods -- and they can and should
provide invaluable assistance in helping shippers meet their
objectives through one-stop shipping, just-in-time inventory control
and the next generation of intermodal services.

The biggest challenge to those of us in the transportation industry
today is to provide high quality, differentiated services with
marketing programs that support and communicate these services,

These are the areas where all of us should be focusing our attention.

In my opinion, the Shipping Act of 1984 ~-- while it may need some
modification by regulation -- provides the opportunity for carriers
with vision to f£ind innovative ways to meet their own needs and the
needs of the shipping public. For the good of our country and
industry, I hope we all have this vision.
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I am reminded about a true story invelving George Bernard Shaw,
Back in the days of UFQ sightings and speculation about life on
other planets, Shaw was asked by a reporter if he believed there was
life on other planets. Shaw curtly replied -- in his crusty old man
style -- it 1is obvious there are! And stopped talking. The
reporter asked him to expound on his answer. Shaw replied --
"Obviously, there is life on other planets. You only have to look
about you to see that they are using this one az an insane asyluml®

I hope Betnard Shaw's insights do not pertain to our

industry -- and, when we next meet the liner shipping industry will
be sane and -- in much better financial health!
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Impact of the Shipping Act of 1984 —
Experiences In The Pacific Trades

T. J. Rhein
President
American President Lines, Lid,

My comments on the Shipping Act of 1384 are based on
American President Lines' experiences in the Pacific trades
—- the market in which we offer our international container
transportation services. APL operates a fleet of 19
containerships and four multipurpose vessels in the Pacific
and Indian oceans, and serves cities across North America
through an extensive intermodal system of stacktrains and
trucking services operated by cur affiliates within the
American President Cos. group. OQOur history of cargo
transportation service in the Pacific Basin can be traced
back 140 years.

I would like to begin by briefly summarizing some of the
positive developments in the trade resulting from the Act's
passage four years ago.

L ] :
Carrier Agreements and Antitrust Immunity

The most significant contributions of the Shipping Act of

1984, from a carrier's perspective, were to facilitate the
creation of new types of agreements and to make the scope

of carriers' antitrust immunity more certain and

predictable. Under prior law, the formation of
rationalization agreements, joint ventures and other
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carrier agreements required extensive justification and
procedural review before approval could be obtained. The
formation of new conferences or rate agreements was
similarly restricted. By eliminating this process, the
1984 Act made possible the creation of these various types
of agreements, including broader rate agreements and open
conferences, such as ANERA and TWRA in the Pacific. These
agreements encompass many countries and cocasts -- as well
as intermodal services -- under a single tariff. TFor a
company like APL, with our broad market coverage in North
America and Asia, the clear intermodal authority now held
by these agreements is especially welcome.

Independent Action

One "counterbalance" provided by Congress against the
breoader antitrust immunity it granted carriers was
mandatory independent action on 10 days' notice. 1In
principle, we support a carrier's right to take I/A on
rates and service items filed in tariffs. I/A can play a
useful reole in promoting the continuity and stability of an
agreement, by allowing room for dissent among member lines
within the structure of the agreement. Prior to I/A, the
only recourse in a serious dispute among members was the
ultimate "independent action" -- resigning from the
conference. However, this stabilizing effect can only bhe
realized if the notification time for I/A is of sufficient
length for carriers to attempt to resolve the dispute. 1
will return to this point later,

Service Contracts

The other key "counterbalance" in the Act was to mandate
the availability of service contracts. We feel the intent
of Congress in this area was favorable to shippers and
carriers alike. A service contract can provide ocean
transportation customers with not only a competitive rate,
but also proctection from possible general rate increases,
and guarantees of service and space availability during
periods of high demand. Carriers in return can receive a
guaranteed volume of cargo over a given time period. When
they serve as mutually beneficial and mutually binding
contracts, service contracts make sound commercial sense.

Tariff Filing and Enforcement

As the background paper for this conference noted, in an
cpen conference system, there is a case to be made that
carrier freight rates must be public. Shippers must have
access to information on the rates their own competitors
are paying. The requirement of filing tariffs with the
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Federal Maritime Commission (FMC) also helps ensure that
carriers are abiding by U.S$. laws in their service of the
U.5.-foreign trades. For these and other reasons, we feel
the tariff filing and enforcement provisions of the
Shipping Act of 1984 are a needed assurance of fairness and
stability.

Policing

Malpractices such as rebating can pose a serious threat to
U.5.-flag and foreign carriers that abide by the letter of
U.S. law. We feel that, by continuing to allow conferences
and agreements to establish policing and monitoring
programs, the Shipping Act helps ensure adherence to U.S.
shipping laws.

Unfair Trade Practices

The final major benefit of the Shipping Act that I would
like to note is the strengthening of procedures available
for the reduction of unfair trading practices faced by U.S.
carriers in foreign trades. Foreign government policies
affecting such key areas for our industry as inland
transportation, telecommunications, equipment ownership and
operation, office representation, funds remittance, etc.
vary widely. We believe that Secticns 13 and 15 of the
Shipping Act, which provide the FMC with the power to
impose sanctions against the national flag carriers of any
country employing restrictive trade practices, are positive
and necessary legal tocls for dealing with the lack of
reciprocity and the discriminatory regulaticns we must cope
with in our day-to-day overseas business.

Problems and Proposed Amendments

Having summarized the key positive aspects of the Act, T
would now like te turn to the major problem areas, from our
company's point of view, and the specific amendments we
would recommend.

Independent Action Notice Time

With regard to independent acticn, the present 10-day
prescribed advance notice time for exercising independent
action is too brief. In practice, more time is required
for carriers to attempt to evaluate and resolve a rate
dispute. The short advance notice time required of the
initiating party, and a short reaction time alloted to
other menber lines once the I/A 1s filed, can undermine the
very purpose of an agreement, which is to meet and discuss
rate matters.
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We would recommend extending the maximum notification time
for implementation of an I/A from 10 days to 60 days.

Also, we feel that the Act should permit conferences and
agreements to determine their own procedures for handling
i1/a's; for example, granting them the ability to initiate
non-binding or "at will" agreements among conference member
lines to not exercise I/A, in order to support conference
tariff or service contract activities.

Problem Aspects of Service Contracts

Despite the merits of many service contracts, the service
contract concept has been severely tested in the trans-
Pacific trades since the Act came into effect, In a highly
competitive market environment, direct negotiation of
individual service contracts between carriers and their
customers can intensify rate wars and have a destabilizing
effect on service., In particular, the availability of
"bona fide coffer™ or "most favored shipper" clauses, which
guarantee customers the lowest rate available in the trade
over the entire life of the contract, have had this effect.

By exercising their right to cease coffering that type of
service contract, carrier agreements have succeeded in
stemming much of this destabilizing effect. We would
additionally recommend prohibition of the types of
commercially non-viable "guarantee" clauses I mentioned.
as in any contract, non-performance or penalty clauses
should be made adequate. We alsc believe the Act sheould
allow routine amendments of contracts, on matters other
than the minimum volume commitment or term of the contract,
when agreed by both parties. Finally, we support the
continuation and enforcement of all present filing
requirements for the essential terms of service contracts.

A clause in the section on service contracts, regarding
treatment of "shippers similarly situated,”" is undefined.
To avoid the possibility of litigation, carriers may feel
compelled to offer an inappropriately low rate to shippers
who were never intended to be covered by the terms of a
particular service contract rate. We believe the Act
should stipulate, or FMC regulaticns should make clear,
that there be a specific competitive relationship between
the original contracted shipper and subsequent "me too"
shippers., Also, this clause should only apply to a non-
vessel operating common carrier, or NVOCC, when the
original party with which it claims to be similarly
situated is another NVGCC.
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Filing Regquirements

The Shipping Act of 1984 expressly walves ocean tariff
filing requirements for rates on a specific group of
commodities: "bulk cargo, forest products, recycled metal
scrap, wastepaper, and paper waste."” These commodities
represent a large share of the total volume of U.S. exports
to Asia, and we believe they should be subject to the same
filing requirements as other commodities.

Policing

We would adwocate that self-policing by a neutral
organizaticn be made mandatory for all vessel operators --
conference members and independents alike ~=- as well as
NVGCC's.

Loyvalty Contracts

The definition of loyalty contracts in Section 3 (14) of
the Act is unclear, and can lead to misinterpretations.
For example, it is not clear whether mandatory independent
action can be extended to loyalty contracts in the present
version of the Act. We would recommend merging the
definition of loyalty contracts inte the definition of a
service contract, in order to include shipper commitments
of all or a fixed portion of cargo under the service
contract “"umbrella."

In c¢onclusion, I would like to reaffirm APL's belief that
the Shipping Act of 1984 represents a balance of shipper
and carrier interests. It is the product of extensive
debate and compromises. 1 have cited a number of
adjustments and improvements which we believe would further
promote the stability of liner service in the Pacific and
in other U.S.-foreign trades. However, the focus of the
review of the Act should not be to reexamine the principles
on which the Act rests, but instead to make needed
amendments which reflect the experience of all parties
since it became effective in 1984,

Thank you very much.
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One Carrier’s View — The Shipping Act
of 1984

Leo L. Collar
President
Crowley Maritime Corporation
San Francisco, California

My name is Leo Collar and I am President of Crowley Maritime
Corporation. Before delving into an assessment of the impact
of the Shipping Act of 1984, 1'd like to tell you a little
bit about Crowley Maritime and our ever increasing presence
in the international marketplace. Some people still think of
Crowley as a tug and barge operator, with all its assets
deployed in the domestic trades. While Alaska, Hawaii and
Puerto Rico are still vital to Crowley, we have greatly
broadened our horizons. Over the past two years we have be-
come deeply involved im international liner operations. We
presently operate services to the Far East, Europe, South
and Central America, Mexico and the Caribbean and are rapidly
becoming a significant player in the carriage of goods in
U.S. foreign commerce,

The services Crowley provides are diverse and we believe
flexibility is the key to our success. We are not locked

inte any set way of operating, and two words -- "whatever
works' -- concigely sums up our business philosophy. In

some trades we are conference members, in others we operate

as an independent. We mix unsubsidized U.8. flag and foreign
flag liners in the same service and we deploy vessels varying
greatly in size and configuration. We own some ships outright
and are active in the charter market, both on a short and long
term basis, We presently operate 25 vessels in the foreign
commerce of the United States and try to tailor our services
tc the needs of the trades involved.

As a result of the wide international scope of our operations,

we are no stranger to the Shipping Act of 1984. We have
benefited from the restrictions it lifted, as well as felt

167



the burdens it imposed. We have also learned that the Act
must be evaluated on a trade by trade basis; general observa-
tions often prove false when specifically applied. What
works well for us in one trade, would be a disaster in an-
other.

The reforms incorporated in the 1984 Act were a long time in
coming and to say they were overdue, is a gross understate-
ment. However, the overall objectives af streamlining pro-
cedures, clarifying legal uncertainties, and updating an
antiquated system of regulations were met. In fact, given
the competing interests and the diametrically opposed posi-
tions taken by the various segments of the industry, it is

a wonder that anything at all was achieved.

The most significant differences arose between carriers and
shippers and the Act was intended to create a balance between
these conflicting concerns. The changes the carriers con-
sidered necessary to stabilize trades and ensure a fair
return on assets invested, the shippers fought and labeled
“anti-competitive'; what the shippers considered counterbal-
ancing "pro-competitive” elements, the carriers viewed as
mere devices to drive prices down. Accordingly, the Act re-
flects the concessions and compromises that were forged in a
legislative effort that lasted several years and nobody claims
it's the perfect solution to all the problems it sought to
address.

The legislators themselves recognized that further revisions
would probably be required and the Act specifically directs
the Federal Maritime Commission to prepare a detailed report
evaluating the Act's impact for presentation to the Congress
in 1989. Now that more than three and one half years have
passed since the date of enactment and some clear patterns
have developed, 1 believe this symposium provides us all with
an excellent forum for a meaningful "half-time" review.

In general, Crowley views the Shipping Act of 1984 in a very
favorable light. It had been sixty-eight years since the
1916 Act had been revamped and over that period the shipping
industry -- and the world for that matter -- had changed
dramatically. Doing business under the constraints of that
outmoded system was like engaging in modern warfare with the
weapons used during World War I, which, it is interesing to
note, the old Act predated by a year. The 1916 Act was simply
incapable of dealing with today's problems.

The new Act encompasses many significant reforms but among the
various changes effected, Crowley feels that five provisions
have had the most significant impact. The first three I will

address -- expedited agreement processing, intermodal author-
ity, and broadened antitrust immunity -- are non-controversial
and have already yielded positive results. The other two --
independent action and service contracts -- continue to be

the subject of much debate between shippers and carriers and
need some fipne tuning in our estimation.
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1. The Agreement Aggroval Process. Under the 1984 Act,
carriers have the ability to emter inte cooperative working
arrangements -- enabling them to, for example, rationalize
their services and charter space on each others vessels --
with the knowledge that by simply filing the agreements with
the Commission and waiting 45 days, the probability 1s that
the agreement will become effective. Under the 1916 Act,
delays were endemic and the approval process toock months, if
not years. The Department of Justice routinely protested all
agreements it perceived as anti-competitive and competing
carriers had the uncanny ability of tying each other up in
procedural knots. No longer are exhaustive justifications

and formal hearings required. While lawyers enjoyed the flow
of work under the old Act, needed operational changes were
frustrated and this resulted in higher costs and inefficiency,
Under the 1984 Act, the only way for the Commission to prevent
an agreement from taking effect in 453 days is to seek an in-
junction in Federal Court, where it must prove that the
agreement will unreasonably raise costs or reduce service.

These simplified and expedited agreement approval procedures
are consistent with the Act's Declaration of Policy -- “to
establish a nondiscretionary regulatory process for the common
carriage of goods by water...with a minimum of government
intervention and regulatory costs.'" More importantly, by
de-emphasizing the pre-approval process, more agreements are
being filed, greater carrier efficiencies are being achieved
and the shipping public is being better served.

2. Intermodal Ratemaking. Unquestionably, the development of
contalnerization has changed the nature of modern transporta-
tion., By specifically authorizing conferences to set inter-
modal through rates, the 1984 Act officially recognized this
development -- although decades after the fact -- and brought
the shipping industry up to speed with the railroads and

truck lines, whose regulatory. schemes were completely revamped
in 1930 by the Staggers Rail Act and Motor Carrier Act.

"Multi-modalism' is the latest industry catch phrase and
through the utilization of trucks, trains and ships, shippers
are being offered door to door service worldwide. Such
totally integrated transportation systefs are resulting in
substantial cost savings and unprecedented speed of delivery.
Ocean shipping has become merely a link in the internatiomal
transportation chain. Thus, referring to ourselves as
"shipping" companies may be a misnomer in today's environment.
We are transportation companies, utilizing many modes of
carriage and the recognition of that fact by the 1984 Act
definitely will contribute to our survival.

3. Clarified Antitrust Immunity. Due to a number of court
decisions questioning the antitrust immunity conferred by the
1916 Act, carriers became wary of just what activities were
permitted under their Commission approved agreements. Viola-
tion of the antitrust laws cost conference carriers in the
North Atlantic trades tens of millions of dollars as a result
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of criminal and civil proceedings in the early 1980's, so
this statutory change represents a lot more than some legal
nicety. The 1984 Act provides carriers antitrust immunity
not only for the activities literally spelled out in a filed
agreement, but also for any activity which was carried out
with the reasonable belief that it was pursuant to such an
agreement,

Under the 1916 Act, carriers had become sitting targets for
antitrust allegations whenever they acted collectively. They
were forced to walk the fine line between a permissibe act
and a violation without ever being sure of when they crossed
the line. Due to ambiguous statutory language which was sub-
ject to varying interpretation, too much was left to judicial
discretion. The Congress had to speak out. The 1984 Act
restored certainty and clarified our antitrust immunity, so
that we as businessmen can function without fear of prosecu-
tion.

4. Mandatory Independent Action. While independent action
provisions were voluntarily included in some conference
agreements filed pursuant to the 1916 Act, they became manda-
tory under the new Act. Now every conference member has the
right to file rates differing from those collectively set by
the conference on no more than 10 days notice. While the
concept of independent action has always been supported by
some carriers -- and provides rate flexibility within the
conference structure as opposed to total independent status --
the short time period within which a conference must now
consider a member's rate request has totally undermined the
effectiveness and cohesiveness of conferences. Given the
worldwide geographic dispersement of the corporate headquar-
ters of carriers, an independent action notice requirement of
not more than 30 days seems more reasonable. It would allow
for shorter notice periods -- if that was the collective wish
of the members of a particular conference -- but it would also
allow up to 30 days for those conference desiring adequate
time to assess a member's request. The opportunity would thus
be provided for all the members to a conference to discuss

the suggested rate action and collectively adopt it as their
own, if they found it justified.

Uniformity of rate action is the principle upon which con-
ferences are established. Unrealistic time constraints
should not unnecessarily undermine the ability of member
carriers to deal with their customers as a group. Ten days
notice is simply not enough time for conferences to react and
this provision has already led to abuses. Intra-conference
rate wars have rendered certain agreements meaningless and
totally destabilized the trades in which they operate. The
suggested extension in the notice period from 10 to 30 days
may not eliminate the destructive rate competition that pre-
sently exists but we believe it to be a positive step and not
unduly restrictive.

5. Service Contracts. Under the 1984 Act, carriers were for
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the first time given specific authority to enter into con-
tracts and agree to rates differing from those published in
their tariffs. A concept that had always been considered dis-
criminatory and in violation of the principles of common
carriage, Unfortunately, this change, more than any other,
highlights the strains that have developed in the shipper/
carrier relationship since the Act's passage. The carriers
contend that service contracts have allowed shippers to play
cne carrier off against the other and forced freight rates
down to levels that are barely compensatory. The shippers
argue that service contracts are freely negotiated and that
carriers are not obligated to enter into eny contract mnot in
their best interests.

Rhetoric aside, Crowley believes that when properly utilized,
service contracts serve a useful purpose -- beneficial to

both shipper and carrier alike. Abuses have arisen in the
contracting process, however, and procedural guidelines should
be established by the Commigsion to ensure that these con-
tracts function as the Congress intended.

The Act defines a service contract as 'a contract between a
shipper and an ocean common carrier or conference in which

the shipper makes a commitment to provide a certain minimum
quantity of cargo over a fixed time period, and the ccean
common carrier or conference commits to a certain rate or

rate schedule, as well as a defined service level." Examples
of a defined service level are: assured space, transit time,
or port rotation. The Act goes on to state that 'the contract
may also specify provisions in the event of nonperformance

on the part of either party."

On the surface, this appears to be no different than any other
commercial contractual relationship. However, when applied

in the context of international shipping -- where the normal
market forces of supply and demand are totally out of balance,
as they are today due te a severe overtonnaging problem --
chaos reigns, Carriers have no choice but to accept the terms
offered by shippers. '

As a member of the International Council of Containership
Operators -- commonly referred to as the Box Club -- Crowley,
along with 28 other U.S. and foreign flag ocean carriers,
petitioned the Federal Maritime Commission early in 1987 to
promulgate a rule prohibiting the use of certain clauses in
service contracts, which we believe are at the root of the
problem. Specifically at issue are the so-called "most
favored shipper” and "de minimus liquidated damages" clauses.

The "most favored shipper' clauses ensure price reductions
should a contracting shipper's competitor receive a lower
rate from the contracting carrier -- or in some cases, an
carrier, thus earning the name a '"Crazy Eddie clause." _"%é
minimus liquidated damages" clauses allow shippers to breach
contracts with minimal penalty. The fact that such clauses
are prevalent in service contracts, attests to the leverage
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shippers have in an overtonnaged market. Service contracts
are being used as a device to drive prices down but without
the reciprocal benefit to the carriers of being assured a
guaranteed volume of freight at an agreed price. The re-
quired quid preo quo found in any contractual arrangement is
missing.

With regard to service contracts in general, and specifically
with respect to those that include "most favored shipper' and
"de minimus liquidated damapes™ clauses, carriers have
repeatedly proved to be their own worst enemy. Shippers
clearly have the upper hand in contract negotiations and will
continue to as long as supply exceeds demand. Prohibition

of these clauses would restore some balance in shipper/carrier
contract negotiations, and help eliminate the destructive
competition that prevails.

I do take comfort in the fact that the Commission considered
the Box Club's petition in November 1987 and will soon seek
comments on a proposed rule dealing with the issues raised,
The Commission is to be praised for addressing the concerns
raised by the carriers and hopefully a solution can be found
which is fair and equitable to all concerned,

To conclude, Crowley believes that the 1984 Act has had a

very positive impact overall. We think it represents a major
step forward but that it can and should be improved.
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State of the International Liner Shipping
Industry — Competition and Cooperation

Hans Jakob Kruse
Chairman, Hapag-Lloyd Ag,
Hamburg, Germany
Chairman, Council of European and
Japanese National Shipowners’
Associations

The state of the Liner Shipping Industry during the second half

of the present decade:

Ocean carriers difficulties with insufficient cargo and low rates
stem from the simple fact that there are still too many ships on

the world's oceans.

Unnecessary overcapacity created by subsidies, not by camercial
demand: The central problem we face.

Although the volume of worldwide container trade has continued to
expand, it has been more than matched by an expansion in ship capacity.
The overcapacity worldwide whether 20% or more, in certain trades
nuch more, can hardly shrink to a normal dimension as long as subsi-
dized shipyards continue to turn out new vessels for which there

is no forseeable demand.

The result: The shipping industry is being ruined by political govern-
ment subsidies, they create averexpansion, overinvestment, which

is additionally furthered by ready availability of money on the

run from taxation and by the poor or non existent evaluation of
longterm market growth, not to speak of irresponsible speculation,
There is a growing presence of quasi ~ommercial or non~cammercial
operators,

there are as in the past unilateral governmental activities to allocate
cargo by various means for national flag carriers and there is still

a lot of passive acknowledgement of foreign protectionism including
excessive financing and subsidizing shipyards and shipping. On the
other hand we chserve unrealistic liberation tendencies in our
countries.

In regard to the Shipping Act of 1984 I could list up at least three
decisive major improvements as coampared with the Act of 1916. The
imperfections I expect to be listed by another speaker.
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1. A long overdue, clear-cut and broadened antitrust immnity for
conferences and carriers thus ending the unfair exposure of carriers
to antitrust treble damage actions and significantly reducing
exposure fram the U.S. Department of Justice which, under the
past regulatory regime, created unbearable and unfair risks teo
carriers and conferences.

2. It enabled the Federal Maritime Cammission to pemit conference
agreements and cooperative agreements among carriers to became
effective on 45 days notice, reversing the prior Svenska doctrine
which placed the burden on the carriers, giving conferences and
carriers the chance to fully rationalize their services.

31, For the first time granting conferences in the US trades full
intermodal authority for joint multimodal house-house-tariff
quotations as the conditio gine gua non of modern conference
intermodal services.

To establish attractive, low cost, reliable services on a long-term
basis at a quality standard matching shippers expectations, a legal
framework permitting cooperation and coordination of activities
{(pricing, operating, investment) has been and will als¢ in the future
be a vital requirement for most, if not all, camercially operating
carriers.

In this context the more liberal treatment of carriers’ agreements,

as provided in the Act of 1984, on price coordination and other
possible elements of cooperation as for instance on sharing of vessels'
space and/or revenues, is most welcome. It should be maintained

as a comer stone of reasonable, adequate rationalization, a pre—
requisite for low cost - high quality tong-temm liner services in

the mutual interest of carriers and shippers, and also to ensure
adequate long-term investment.

It should be maintained as well as an indispensable basic element

in the context of door-to-door-services (intermodal authority has

its useful place right here) in cambination with the full spectrum
electronic data processing can offer to the mutual benefit of clients/
shippers and carriers.

2 few general remarks on the future of liner shipping and regulation.

To address in these few minutes all relevant micro and macro questions
related to the Shipping Act would only confuse the issue.
T would wish, however, to underline two, as I feel, undeniable facts:

- There will always be campetiticn in liner shipping, with or
without governmental regulation which is more than welcame — and

~ there will always be a need for cooperation in liner shipping,
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Competition in liner shipping is nowadays no more restricted to

Price and service in a port-to-port-context.

The organization of the landleg on both sides of the trade, the

inclusion of electrenic data interchange, the integration of the

house-house-transport chain into the distribution system of shippers,

all these "possibilities" turm more and more into "requirements"

Or opportunities and widen the scope of campetition considerably,

Investment in liner shipping means more and more investment in other
- and software then just in shipsg.

Again, except for a few giants, these investments can usually no
longer be borne by individual carpanies.

Cooperation is essential, be it in modernised market oriented con-
ferences, be it in joint ventures or in consortia. Cooperation re—
quires a lLiberal progressive legal enviromment as cutlined earlier.
It ensures market participation by smaller campanies and smaller
countries' fleets, also for developing countries,

In this context conferences are certainly stiil relevant.

The question whether open or closed conferences are to be favoured
can and should only be addressed commercially, on its own merits,
and not by government decree. Whatever the basic philosophy of a
conference, most of them would be today happy if the high quality
independent lines would jein their ranks - they do already copy
the service conditions anyway.

The decisive question is not open or closed conferences, it is:
Open or ciosed trades.

And here the answer is simple: If trades are open, and this is what
all of us want, there will always be campetition and there is then
less need for regulation.

Probably the rules of the game will never be entirely harmonised
and implemented fairly and with equal vigour worldwide. This is
human and, therefore, government nature.

Reasonable sound rules of the game are, however, essential in the
interest of stability and fair campetition -

anti-cartel activists have a liking for artificial harriers against
Cooperative arrangements.

The United States, hy adopting the Shipping Act of 1984, have gone
a long way to establish a balanced system -

the EBC will hopefully not be tempted to go back to where U.5. have
been in the Seventies,

Certain interpretations of newly established Common Market shipping
legislation have already given rocm for concerT.
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States or groups of states like the European Economic Community,
should, however, Lry to avoid substantial clashes of legisiative
systems in liner shipping. Liner trades cover a great variety of
countries and to live up to a number of different legal systems

is a burden that modern world transport systems should not unnecessari-
ly be exposed to. I do believe that shippers and carriers in the

free world would have no difficulty to agree on this petition as

wall.

Compatible requlatory systems appear to be, therefore, ancther essen-
tial requirement at least within the group of OECD member states.

Too many widely differing rules of the game destroy the efforts

of commercially operating carriers to rationalize meaningfully,

to cooperate and to organize service pattems ¢n a long-term basis

to the mutual benefit of shippers and carriers. The lack of inter-
nationally agreed rules of the game as experience has shown time

and again promote waste of resources, subsidy races, irresponsible
speculation, overcapacities and instability, lack of profitability
weakens further and further the campetitivity of commercially operating
carriers versus state-owned or state-subsidised campetiticn.

So may in future, possibly worldwide, a legal framework prevail
that permits cooperation in liner shipping.

Cost consciousness is another field, where shipowners can de a lot
to improve their competitivity.

There is always rocm to further cut down paper work, to speed up
and to simplify documentation procedures, to increase in house data
processing and internatiocnal telecarmunication capability.

The best organisational plans will, however, come to naught, if

we do not provide for a well trained dedicated staff ashore and
afloat. Service quality and reliability depend on the people who
provide them. Human recources, that is therefore ancther field where
continuous efforts have to be made to maintain and improve the guali-
ties of liner shipping.

A final appeal to the US administration: Your country as the most
important trading partner for international liner shipping should
give other countries & lead towards a free unimpeded cammercial
envirorment which is so much in line with your basic philosophy
as a nation.
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Issues for Review of the Shipping Act
of 1984

Bengt Koch
President
Atlantic Container Lines Services Ltd.

First of all I would lilke to spend a couple of minutes on the all
important subject of service comtracts, The service contract was a
new element in the 1984 Shipping Act. Its history is a concept that
goes back to the Staggers Rail Act of 1982,

Basically what the service contract in the 1984 Act constitutea ig

nothing other than a variant of the traditional Loyalty Agreement.

The main difference is that the Service Contract gives big shippers
an enormous advantage over smaller shippers who will not be able to
negotiate with conferences or carriers with anywhere near the same

clout as theilr big competitors.

One of the more important questions which will need to be addressed
at the time of the review of the 1984 Act is whether the concept of
the service contract should be retained. I am not suggesting that I
know better than anyone else, but my own view is that provided
service contracts will be real contracts, there is ne reason why

the concept should be thrown out.

With "real contracts" I mean that both carriers and shippers have
narrowly defined obligations, which would - inter alia - prohibit
breaking the contract through the incorporation of crazy Eddy"”
clauses and ensure that there are fair liquidated damages provisions.
Finally, the FMC should have every facility to superviase gservice
contracts effectively.

Cne agpect of the service contract concept which will need further
discussion is the queation whether essential terms should remain
avallable to the general public a3 under the present Act or the
contract should be made confidential. I know that there are sharp
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differences of opinion on this issue and this is certalinly one
important aspect which should be given atiention hetween now and the
review of the Shipping Act. 1t is of more than passing interest
that in the recently promulgated Canadian Conferences' Exemption Act
the contents of service contracts have been made confidential, and I
think personally that may be the way to go.

However, European and Japanese shipowners combined in CENSA feel that
there should be room for more tham one form of shippera’ contract. We
advotate a 3-tier approach, which basically would give the following
options:

(1} General contracts with individual shippers for all their cargoes
falling within the description of conference cargo. These
contracts should set out the obligations of carriers and shippers
and contain realistic terms and conditions for dispensation,
review, notice of termination, etc.

This is basically the dual rate contract as known in many of the
world liner trades and which existed in the US trades under the
1916 Shipping Act.

(2) Particular contracts for individual shippers or shipper groups,
modelled along the lines of an improved service contract as I
outlined a little earlier.

{3) Non-contract tariff rates without commitments or discounts which
enable a shipper to opt either to ship on a conference vessel or
an independent for his cargo that is not under contract.

1 believe that seriocus consideration should be given to reintroducing
a dual rate system in & new US Shipping Act as an option.

Now I would like to say a few words on the position of middlemen,
Shippers' Assoclations, NVO's, etc. These are extremely intricate
and interrelated subjects and two or three minutes is really not
enough to do more than indicate where the problems lie,

In the first place there is the FMC Fact-Finding Investigation No. 15,
which deals with the definition of “shipper” under the 1984 Act. This
is a long saga which originated from & petition filed by the North
Atlantic Conferences which attempted to obtain a more clear definition
of "shipper" by pin-pointing the position of middlemen. The FMC
investigation is on-going, but I believe that it is absolutely
essential that in the definition of "shipper" it should be made clear
that if a person for whose account the ocean transportation of cargo
is provided, without having a beneficial interest in the cargo, but
who purchases transportation for his account and sells such
transportation to cothers, such a person - who is in fact a middleman -
has the obligation, like a common carrier or conference, to file his
tariffs with the FMC.

Points of perhaps equel importance are the interpretation of "shippers'
assoclations"” and the interpretation of "shippers similarly situated”.
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Since 1884 there have been five separate cases before the Commiggsion.
One, & petition by the American Institute for Shippers' Assoclations,
which agked the FMC to exclude from shippers' association activities
in connection service contracts all middlemen who have no beneficial
interest in the cargo, The second was a petition by & number of
conferences serving the Latin American trades in which they asked the
Commiggion to set forth procedures by which common carriers and
conferences could determine whether the entity claiming to be a
shippers' association actually did fall under the definition in the
1884 Shipping Act. The last three cases were dockets based on
complainta by a Shippers’ Association and two shippers against a
carrier which touched on the vague concept of "shippers similarly
situated”.

The first two petitions at the time were denied. Unfortunately the
lagt three cases dealing with “shippera similarly situated” came to
an untimely end when the partiesg involved agreed to mettle their
differences, The end result of these five case histories is that
there ig atill no clarification of any of the ismaues involved,

I would very much hope, therefore, that in the review of the Shipping
Act, ¢larification of the position of:

-~ middlemen,
~ shippers,
- shippers' associations and
~ similarly pituated shippers

will be given a high priority,.

Now I would like to touch on the vital question of tariff filing and
enforcement. Let me be very brief:

In all commercial arrangements, Government interference should be
limited as much as possible, However, under the Shipping Act the FMC
has an important role to play in ensuring that there is no
digerimination in the treatment by carriers of shippers "similarly
situated”, which is an important aspect of the common cerrier concept,

If we accept this premise then the requirements for filing with, and
enforcement by, the FMC of freight rates should be upheld.

Finally, a few words on the position of excepted commodities under

the '84 Act. As you know, tariffs for bulk cargo, forest products,
recycled metsl scrap, waste paper and paper waste, do not have to be
filed with the Commimsion. There are differing opinions on whether

it i8, in fact, allowed to file tariifs for such products although the
conferences involved are of the cpinion that they are so permitted.
There are no small volumes of paper products moving from US South
Atlantie and Gulf ports to Europe, but the most important quantities
are to be found in the Pacific trades, and I am leaving for the next
panelist, Mr. Muranaka, to deal with this subject more extensively.
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Changes in the Trane-Pacific Since 1984 —
The Effects of
Mandatory Independent Action
and Service Contracts

Keizo Muranaka
Senior Managing Director
Mitsui O.S.K. Lines, Ltd.

Tokyo, Japan

Ladies and Gentlemen :

My name is K. Muranaka, Senior Managing Director of Mitsui 0.S.K.
Lines, Ltd., a Japanese flag company shipping in various world trades.
My experience in the international liner business spans some 36 years,
In the U.S. foreign trades, however, I have been involved in the so-
called Trans-Pacific trades, which are the U.$. liner trades my company
serves.

Today, I wish to address some of the changes in the Trang-Pacific
trades since enactment of the Shipping Act of 1984 and explain how
mandatory independent action, coupled with service contracts, have
contributed, and continue to contribute, to a depressed and unstable
rate structure. I will then express an opinion on whether the
mandatory I/A provision in the Shippiog Act of 1984 should be
eliminated. I will also briefly touch upon some other deficiencies.

First, What Has Been Coing on in The Trans—~Pacific Trades?

Starting with 1980 when a large American carrier withdrew from
virtually all Eastbound Trans-Pacific conferences, freight rates in
both the Eastbound and Westbound trades dropped drastically and were
not recovered until 1984 through a series of gradual recovery programs
instituted by the conferences. From 1984, however, rates began again
to drop and to this day (except for some brief recovery in 1986) they
remain at below the 1984 level, which, incidentally, is almost equal to
the level that prevailed way back in 1979! If the 1984 level (which,
in reality, is the 1979 level) is indexed as 100, we estimate the
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average rate level in these trades at the end of 1987 to be at 80 to 85
for both legs. When converted inte Yen, the index level for 1987 would
be less than 50 when measured against the 1984 (1979) level. This, of
course, makes it exceedingly difficult for Japanese carriers to remain
financially sound in competing against other carriers who do not rely
primarily upon the Yen.

What makes it worse is that we now see a very clear sign that the
current Eastbound rates have again entered a downward trend. Something
has to be dome. While the currency situation has heightened the
problem for Japanese carriers, it is my ocbservation that the root cause
for carriers which aupport conferences lies in the rate structure and 1
believe this has, and is having, a very adverse effect upon the
industry, as a whole. Yes, we are all carrying a lot of cargo but, at
the same time, we are all becoming poorer and poorer.

The business in the Trans-Pacific is becoming really expensive and
carriers are fast becoming warginal businesses or are finding that they
are unable to survive. Indeed, more recently, two major American
carriers = Lykes and U.8., Lines - have been forced to leave the trade.
In this context, stability in the rate structure is a key factor where
the struggle depends upon being the fittest.

In my humble opinion, this situation has resulted, in large
measure, from the absence of effective price-fixing machinery in con-
ferences. Although, in passing the Shipping Act of 1984, Congress
expressed a clear intention that conferences be preserved, the require-
ment of mandatory IfA coupled with machinery for legalizing service
contracts has most decidedly crippled their ability te provide a
supportive rate structure unlike the freedom experienced in other
foreign non-American trades. T do not maintain that mandatory I/A and
service contracts alone are responsible for the depressed rates. 4s we
all know, there has been serious overtommaging and rate cutting where
the outside carriers differentially fix their rates under the con-
ference umbrella. But, the latter factors have always existed and are
"par for the course" in doing business. What 1 am referring to is the
evil of mandatory I/A and especially its use in combination with
service contracts.

I believe that mandatory I/A is an evil because it is inherently
destructive. The fact alone of requiring it gives a carrier a
preemptive strike over a conference's rate structure., It is, there-
fore, nothing more than an artificial, political contrivance which is
designed to protect one side of the shipper-carrier equation.

If a conference desires to introduce an I/A provision in certain
gituations, as a few had under the 1916 Act, I suppose I would have no
quarrel. That is, however, because the judgement to do so would have
stemmed from commercial decision-making. Frankly speaking, except in
the most exigent circumstances, I would find it diffiecult to support
such a provision given a choice. That is because experience teaches
that where once the action has been taken, it will invariably be
followed by the other major carriers who are unable to withstand the
enormity of shipper preassurs. One may call this competition, but given
the fact that the carrier side cannot exist on a marginal basis, I call
it “"destructive competition.'" This, coupled with the Act's service
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contract authority, has, in my considered opinion, resulted in an
uneven, shipper-weighted regulatory environment.

Second, How Does Mandatory Independent Action Interact with Service
Contracts?

There are important relationships between I/A's and service
contrects which should not be overlooked. While conferences have the
ability to ban I/A on service contracts, and most conferences curremtly
do so, the unfettered ability to take I/A nonetheless exerts a
significant influence on such ceoatracts,

For example, prior to entering into a new service contract, and
even while contracts are being actively negotiated, a disturbing
practice has developed where the big shippers are targeting various of
the conference carriers with threatening demands that they take I/A on
the commodity or commodities that would be covered. This has had
differing results. Faced with this shipper pressure, conference
carriers have yielded and been forced to take the I/A, which has, in
effect, pre-~empted the conference. In other cases, the pressures have
been so strong that the contracts which are ultimately negotiated are
watered down so much that the members find themselves carrying cargo on
a virtually non-sustainable basis. Thus, on the Eastbound leg, over 70
percent of the cargo volume is now moving under service contracts, and
I would say that most of it carries the low contract rates which are so
reflective of the shipper practices I have described. Aware of this
situation at an early stage, the Japan Eastbound conferences once
officially complained to the Federal Maritime Commission. I am told,
however, that becasue the right of I/A had not been qualified by the
Congress, the Commission was not disposed to interpreting the provision
and that shippers could not be stopped from by-passing conference
negotiating channels and undermining the equalibrium in the negotiating
stage.

I fear that the dynamics of the big shipper-carrier relationship
has not been fully appreciated. In reality, an individual carrier is
the subservient party in the relationship, as it depends for its
survival upon the shipper's support. Thus, when I speak of shipper
pressure and threats, I mean that more than often a carrier (who has
the option to bresk a conference's rate structure) is left without a
realistic choice. Mandatory I1/A thus promotes artificially volatile
depressions in rates for the benefit of the big and powerful. In a
real sense, conference carriers who strive for order in the rrades and
thus to be in a pozition to provide lomg-term quality service, are
penalized. It is, therefore, fales Lo suggest that the new Act has
introduced a new order of fair competition or that it is actually "in
harmony with, and responsive to, international shipping practices." 1In
peint of fact, conferences domiciled abroad are being extra-
territorially regulated even though they are permitted to operate under
their own sovereign laws according to recognized internatiomal shipping
practicee.
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There is also under the Act the rather startling reversal in the
longstanding American policy to treat shippers substantially the same
regardless of their size. As we all know, it is the small shipper (who
nonetheless accounts for a sizable amount of cargo} which the 1984 Act
has singled ocut to discriminate agsinst. To remedy this situation, the
Japan conferences vigorously sought to introduce a rule for tariff
refunds (popularly referred to as "FCS8") whereby the same percentage of
refund would be allowed irrespective of shipper size, bur, so far, the
position of the U.8. government has been to stymie that effort.

I must conclude, therefore, that not only is I/A a destructive
evil, in combination with service contracta it becomes a very des-
tructive force.

Third, Should There Be Changes in The Present Statute?

If the balance of power which is decidedly in the large shipper's
favor is to be evened-out, there must be changes in the present
statute.

The first and most important step would be to abolish mandatory
1/A. The American experience with conferences simply does not support
their de facto demise under a law which seeks to preserve them yet
which has disarmed them. Conferences in the U.$. foreign tradea have
always been open to joining and there has always been a sufficiency of
outside competitors to monitor the rate level. I know of no convincing
evidence that the freight rate structure in any trade was too high.
1f, instead, what came from the Congress was simply the idea that the
cheapest ratea were the best rates, I most fervently would have to
disagree, I aak that the record gsince 1984 be impartially examined.
Look at the carriers, both American and foreign, which have been forced
out of the market. Look, especially, at the number of carriers whose
financial positions have been substantially impaired. And, look at the
alarming downward trend of freight rate levels since 1984,

1 am aware of a suggestion which has circulated calling for a
longer notice period {i.e., 30 days) for giving notice of an I/A, 4s I
understand, the idea is that the other carriers would have more time to
assess the impact of an 1/A, and shippers may then loose their appetite
for pursuing I/A's so extensively. While I see some merit in the idea,
1 am very doubtful this would meet our needs. If I/A is to be re-
cognized in & new or revised law, I had much rather see conferences
vested with the discretion to use or mot to use it aecording to their
internal voting rules., Im this way, I/A could be banned, partially
banned or adapted to the needs of a particular trade to meet a special
trading environment.

Finally, I notice that the Advigory Commission is requesated to
address the issue of “whether independent action should be required on
gervice contracts."” This would cause an even widerscale deterioration
in the rate structure with more abuse and threateming actions from the
big shipper side. We already have the bitter experience when service
contracts were opened up to individual carriers. The fact that
virtually all of the conferences now prohibit such individual contracts
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should answer this gquestion quite clearly.

Thank you for your patience and attention.
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Effects of the Shipping Act on the Liner
Shipping Industry —— Service Contracts

Captain S. Y. Kuo
President and Vice Chairman
Evergreen International (U.S.A.)
Corporation

Last June Evergreen received an invitation from Mr. Peter Sandlund, a
member of the program committee for this conference, inviting our company to
present its view on how the Shipping Act of 1984 has affected the liner shipping
industry. Evergreen welcomes the opportunity to share the podiom with such a
distinguished group of carrier represeniatives and government officials.

Since each panelist has been asked to spend ten minutes addressing his
subject, I would like to limit my comments 1o the issues of service contracts. I am
sharing these experiences with you because our records show that Evergreen is one
of the leading carriers signing service contracts.

Generally speaking, the "service contracts” have created a major impact
under the Shipping Act of 1984, The Shipping Act affects two parties: the shipper
and the carrier. Both are business entities existing under the principles of competitive
environments and survival of the fittest under seemingly dreadful business
conditions that change daily.
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For a shipper, there are many advantages in signing service contracts. These
can be delineated as: overall lower ransportation costs; simplified adminstration;
better planning and scheduling of shipments, and stability in the distribution system.
On the other hand, the carrier also receives many advantages in signing service
contracts. These can be described as: better allocation of ship space and expensive
equipment; designation of a percentage of base cargees; better accommodation of a
customers' service need, and apportionment of freight and revenue,

Perhaps because of the advantages T have just mentioned, service contracts
have also been abused. Some shippers and carriers so not respect the spirit and
meaning of "contract”,

To correct this situation, we, Evergreen, would like to ask the Federal
Maritime Cornmission to give more specific rulings on the service contract with
respect to the "me 100" application, most-favored-merchant clause, and the liquidated
damages.

The "me too” application is intended to open up the service with a "fair price”
to all shippers in an indiscriminate manner. The consequences, however, makes it
unfair to carriers. Over the years, a carrier diligently builds a good relationship with
a goad account, a trusted friend, so to speak, and then offers the service
commitment toward this particular shipper, with a set of service modes under "the
fair price". Both sides are happy with the commitment of service and friendship. A
"me too” customer could be a total stranger who may not have the same background
to substantiate the same volume commitment and probably not a "similarly sitated
shipper”, He may or may not be a good customer. If he defaulted the service
contract, the carrier then faces the problem of liguidated damages collection. If not,
the carrier faces a violation, in compliance with FMC regulations.

In essence, the "me too" customer piggybacks a bana fide business
relationship between a valuable customer and a carrier. Furthermore, there are a few
unfavorable possible consequences to the carrier: the fear of inadequate space and
equipment allocation, a few possible default cases, and the fear of "fly by night"
business.

Another detrimental factor created by the side effects of service contracts is
the "most-favored-merchant" clause”. The logic says if a tariff goes below the
merchant’s contract rate, it is reasonable 1o apply the lower tariff rate. What good
would it do under a contract of “commitment" if the contract rate is subject to further
change. The fallacy is that the most-Tavored-merchant clause allows a rate to drop,
but never to increase again to contract levels so a carrier can recoup under the
compensatory rate level-- not to mention the fact that the rate structure was offered as
a discounted "fair market price" at the time of negotiation by shipper and carrier.
Above all, falling prices destabilize the shipping industry and shae the carriers'
confidence in providing dependable liner service.

The last point, but certainly not least, is related to liquidated damages. The
liquidated damages amount can be set at an extremeely Jow or meanin gless level
from which both parties can evade their contractual fulfilment obligations.
Furthermore, the Shipping Act of 1984 places the responsibility 1o collect liquidated
damage on the carrier, who is unwilling 10 offend or upset customers with whom
they have established 4 goud business relarionship. Because of the fact that this
provision is optional, and elusive, the provision should be provided with a set of
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standard pratices and procedures to enforce liquidated damages. Only then, will the
liquidated damages provision become effective and meaningful.

I wish I could tell you that we have solutions to those problems. But I
believe that all of you disnnguished guests here will agree that the solutions must
come not only from the lawmakers who must restructure some provisions of the
Shipping Act of 1984 to make it more clear-cut and strict. The solutions must also
some from both the carriers and shippers who must respect the true meaning of
"contracts" -- rights come along with obligations.

In closing, I would like to say that the American Government and the laws
governing this land are indeed the "fairest”, compared to other nations around the
world. Many of us appreciate, for the most part, the business climate and conditions
under which we operate.

The issues I present today on behalf of Evergreen are in the hopes that one
day under the Shipping Act, we can operate under the principle of "fairest to all”.

Ladies and gentlemen, thank you.
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Introduction

Robert L. Friedheim
Director
Sea Grant Program,
University of Southern California

For our next session, we nave asked representatives of
shippers, forwarders and ports to indicate what their experience has
been after four years of experience with the Shipping Act of 1984,
Most of you Know me by now and know that I am an academic, and like
everypody else at this meeting, I would like to make a dramatlec impact.
I think I will start off by anncuncing that I am not going to give an
academic lecture, I will not task people of the industry with the
fact that their behavior doesn't meet the requirements of theory. But
I will give people in the industry the maximum opportunity to tell you
what their experience has been., I would like to introduce our first
panelist, Mr. Richard Haupt, who is the Director of Transportation in
the Traffic Office of the Ford Motor Company.
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A Shipper’s Perspective After Four Years of
Experience with the Act

Richard Haupt
Director, Transportation and Traffic Office
Ford Motor Company

Good Morning, Ladies and Gentlemen.

It is a special pleasure for me tc be here in beautiful Southern
California after experiencing what has so far been a cold Michigan
winter. And it's also special for me to be able to share a shipper's
perspective on our panel topic with my geod friend, CLIff Sayre.
Cliff and I may end up sounding somewhat like the Bobbsey Twins as
our views on our topic usually are similar (that's because ['m smart
enough to follow a knowledgeable person like ClLiff). However, we
purposely did not share our views or exchange texts, so haere it goes.
I also should note, although I'm sure it is known, that shippers are
a heterogencus lot and thus, I can really only represent the position
of one shipper, my company.

As one trles to assess a perspective on the Act after four years, it
is helpful to go back to the inception of the Act in 1984 and
subsequent events. As the U.S. currency gyrated and its influence
turned the U.8. from a leading creditor nation to the world's largest
debtor nation, historical trade patterns were reversed., The U.S.
turned from a heavy exporter to an insatiable importer and the
turmoil clearly affected worldwide shipping conditions. Vessels
inbound to the U.S5. were often chock full while ocutbound ships were
often more than half empty. The situation was exacerbated by an
oversupply of ships and containers which caused a severe decline in
freight rates. I can recall that over a year before the Shipping Act
became law, I asked my people for a forecast of container availability
over the next five years. When I saw the results, it was clear to me
that freight rates would be going down. The number of containers
would exceed the demand for them. All of these factors make an
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assessment of the impact of the Shipping Act difficult. In a way,
the situation reminds me of that which prevailed at the time the two
major pieces of legislation, the Staggers Rail Act and the Motor
Carrer Act became effective in 1980. The U.S. was promptly plunged
into a severe recession, there were too many trucks and railcars
chasing too little freight (shipowners: sound familiar?) and ever
since, we have beern trying to sort out the impact of the down economy
versus the legislation to see which had the most significant impact
on the carriers, in particular, the truckers (who also had a rash of
new entrants whick contributed to much excess capacity).

With this background in mind, how do I see the Shipping Act of 1984
after four years? Well, my opinion has net changed much from the
grade I gave the Act a year age when I spoke at the Containerization
Institute Forum in New York City. At that time, I gave the Act a
goed solid "B" - the solid part is wavering somewhat as a result of
recent Federal Maritime Commission actions, which I will discuss, but
the "B" is still good.

We are pleased that the Commission decision in Docket 86-6 was hot as
bad as it could have been. Although, as I cbserved in a talk I gave
on service contracts at the recent National Industrial Transportation
League Annuzl Meeting, "The Federal Maritime Commission just finished
with its Docket 86-6 in which it tightened the rules governing
service contracts. As our counsel said in sending me an analysis of
the Commission's findings against our filing in the Docket, "On
almost every point, the Federal Maritime Commission took a pesition
gontrary to Ford's views, in most instances taking no notice of the
arguments proferred"." I do feel that the FMC missed a golden
opportunity to reduce rather than increase the regulation of service
contracts, but my associate, Tom Kolakowski, already has commented cn
that, so you are familiar with the Ford position. Suffice for me to
say that as a customer of the shipping companies, I feel that I have
the right to expect them to work toward meeting my needs. If I
operate (and like many shippers I do) in an uncertain market
environment, governed by the needs and demands cof my customers, I
have to be flexible in responding to those needs. In turn, I need
that flexibility from the carriers that serve me. Government
regulations that inhibit flexibility to respond to market demand only
will reduce my ability to compete and eventually, the amcount of
freight the shipping companies will haul.

Similarly, I have concerns over the final FMC rules in the so-called
"Box Case". The announcement contained in the January issue of

American Shipper stated that:

"Sometime in January, the Commission will issue a proposal calling
for two things:

. Do away with the "Crazy Eddie" carrier-matching rate activities;
and

. Mechanisms intended to correct cargo commitment shortfalls on the
part of shippers."
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I have no quarrel with the elimination of "Crazy Eddie" clauses and
there are none in any Ford service contracts. T am concerned,
however, about the second statement referring to '"correcting cargo
commitments" and will have to wait to see the final order. Again, I
feel that shippers and carriers should have the freedom to negetiate
a fair settlement if market conditions inhibit a shipper from
completing his commitment. If for example, I can offer the shipping
company equivalent cargo clsewhere so that the Company is whole in
terms of the total deollars that the Company expected to earn, and
that is acceptable to the carrier, then that settlement should be
between the parties without the imprimatur of the regulators.

The Shipping Act has been good for Ford in that we have been able to
negotiate service contracts in some trades that we fcel have been
mutually beneficial. Tom discussed the fact that we have achieved
lower rates in return for long term cargo commitments (albeit that

our commitments would have been stronger if the present FMC regulations
were not so restrictive. Nevertheless, service contracts have
strengthenad the one-on-one negotiating position that we always have
used and I think that is the appropriate way to conduct cur business.

In addition, I am a strong preponent of Independent Action as an
important balance to the power of conferences and their antitrust
immunity. Our experience with JA has varied; some carriers are
willing to exercise it and others are less willing to break away from
the ''club'. On balance, we feel Independent Action has been beneficial
and it is a must if shippers are to tolerate continued antitrust
immunity for Conferences. [ also should observe that we are satisfied
with the current ten day notice period and do not feel that it should
be changed.

Let me also state that personally, I de not favor Conferences. 1T

view Conferences as I viewed rate bureaus when they were more powerful
in domestic transportation. Bluntly, they were, as are Conferences,
price fixing structures that inhibit the free market and obstruct
natural negotiations between carrier and shipper. However, as a
pragmatist, I recognize that Conferences are important to many of my
carrier friends and so long as I am given some assists in maintaining
a fair degree of competition, I will tolerate Conferences.

In cenclusion, I am not propesing any major changes in the Shipping
Act as I feel it is working fairly well. T recognize that if the
market changes, that is, if exports from the U.5. rise significantly,
that I may pay higher freight rates and 1 am prepared to accept that,
so long as the carriers are free to compete., I might observe that I
may appear sanguine about this possibility at least across the North
Atlantic after reading an article in Container News that said, and I
quote:

"Recent forecasts see exports from Europe to the United States
growing by just 4 percent to 4.5 percent over the next four years,
with container trade rising by 6 percent a year. Trade in the aother
direction is expected to show an increase of B percent or ¥.5 percent
this year, and to rise by 6 percent to 7 percent between 1988 and
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1990. But meanwhile, slot capacity on the North Atlantic is estimated
to have risen by 35 percent last year and is forecast to continue
rising.

These shifts will cut westbound load factors from the 90 percent to
95 percent enjoyed over the past few years to B0 percent to 83
percent in 1988-90, while eastbound load factors should stabilize at
around 55 percent after a slight rise this year. The gross imbalance
between supply and demand seems certain to bring box rates under
pressure and have unless there is much greater amalgamation of
services that has been achieved so far.”

Rather I urge the carriers and the regulators to experiment with less
regulation and more market freedom. To the regulators; take a leaf
from the much maligned Interstate Commerce Commission and move toward
less regulation rather than more. The ICC has even been bold enough
to suggest that it should go out of business. Far example, the FMC
should consider granting more exemptions from tariff filing (as
allowed under the Act}. This can work and can allew the Commission to
focus on really important issues. And to the carriers, also experiment
with new and innovative responses to your customers' needs to see how
vou can best serve them. You might discover, as did many U.S. rail
and motor carriers, that less regulation is beneficial, that it does
encourage innovation, that being forced to respend to markets rather
than to regulators stimulates the marketing "juices” and that all in
all, the new environment, while risky, is more fun. It also is
interesting te note that the U.5. may be leading the world in this
philosophy. As was stated in the Background Paper:

"The Shipping Act of 1984, notwithstanding some significant changes,
continues to uphold certain principles of competition in its regulation
of liner shipping as opposed to that practiced elsewhere. Nonetheless,
there are clear signals that this same philesophy is in increasing
favor abroad as evidenced by the recently adopted shipping regulations
by the Eurcpean Community and the OECD Common Principles of Shipping
Policy. Moreover, several of the provisicns of the 1984 Act are
embodied in the new legislation to be implemented by Canada and in

the shipping policy proposals under consideration in Australia."

And finally, to borrow a phrase (which I hope they will not mind)
from CSX Corporation, I suggest that my carrier friends practice what
that company terms "Partnershipping".

Beargie, Tony. "Crazy Eddie Gets the Boot from FMC". American
Shipper. Pub. Howard Publications. Florida: American Shipper,
January, 1988. 12,

Carding, Tony. "Intermodal Update - Europe'. Intermodalism Container
News. Pub. Communication Channels. Georgia: Intermodalism
Container News, December, 1987. 16.
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Effects of the Shipping Act After Four
Years — A Shipper’s View

Clifford M. Sayre
Director of Logistics
E. I. du Pont de Nemours
and Company, Inc.
Wilmington, Delaware

Let me begin by once again complimenting the staff of the FMC on its
excellent preparation for this meeting. In particular, the background
paper which lays out the issues for the discussions is exemplary in
its clearness and accuracy. I would hope that with another year and a
half behind ug under the "84 Act that we will make even gresater
progress toward 1lluminating the benefits and weaknesses of today's
regime of ocean liner regulation in the

U. S. trades than we made at Worfolk in June of 1986,

It is, however, appropriate to raise the caution that although we live
in a crisis-ridden world where events have a way of overtaking our
best intentions, we have had less than four years under the 'B4 Act
compared with nearly 70 years under the '16 Act. Therefore, it may be
well to resist the temptation to try to rewrite the rules again in
1989 or *90 until we are satisfied that legislation or a new
regulatory environment is reaslly the answer to our problems.

How Has the '84 Act Affected Us?

Du Pont is a global company. Forty percent of our revenue is
generated outside the U. §. and that figure will be fifty percent
pefore very long. O©Of that amount, nearly half of our international
sales in chemicals and speclalties represent products exported from
the U. 3. to our subsidiaries and customers abroad. The Shipping Act
of 1984 has made Du Pont and, we believe, othetr U. 8. exporters more
effective internaticnal competiters. Intermodal rate authority for
ocean carriers has made today's world a point-to-point world with more
effteient shipping services which permit us to better meet our
international customers' needs. Contraeting for our liner needs has
given us longer term relationships, simplified pricing, and specified
service standards which have made it possible for us to reduce
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internal administrative costs., This has helped preserve for us and

the U. S. chemical industry a positive balance of trade even through
the period of the high dollar. HNow confronted with a low dollar we

are present in the marketplace with established products.

Being a8 global competitor or multinational, however, doesn't mean
necessarily being good at exporting. It means being in the
marketplace meeting customer needs. In many cases that means evolving
from a period of exporting/importing to a maturity which may involve
local manufacture. It also implies global sourcing of raw materials
and semifinished products. My point is that it would be a tragic
error for today's players to plant their feet in concrete and believe
that today's trade patterns will remain unchanged. For example, today
my company has promising opportunities in China and the current
regulatory scheme is an impediment to an orderly development of the
transportation aspects of that business. It may quite frankly be a
factor in our decisions to source those markets from facilities
outside the United States. We need maximum flexibility and sometimes
our carriers and government regulators do not seem to understand that.

What Changes Are Recommended?

We are quite content, however, with the present rules of the game.
Despite all the squeaking we hear from the carriers, who in the main
are the victims of their own foolishness, we think the '84 Act iz
basically sound. If legislative action is forthcoming, we will have a
list of wishes as will everyone else. Opening the Act could invite
changes that result in great mischief. T am sure the carriers will
seek an end to IA (independent action), but are they willing to trade
that for a logs of antitrust immunity? For, while the carriers may be
of fended by the pressure that IA puts on prices, shippers are equally
offended by carrier behavior that in some quarters continues to be
irresponsible, unethical, and illegal.

Are Shippers' Associations Meaningful?

We have no good experience in this area. We do not belong to any
shippers' association and have no present intention of forming or
joining one. That does not mean that someday in some trade we would
not see an advantage to such an organization. This may also be a way
of addressing the concerns of small- to medium-sized shippers who are
looking for improved circumstances for negotiating their rate and
service needs. It could be particularly important in those industries
where there are both large and small factors and where there ig
legitimate concern with unjust discrimination among shippers. The
carriers could also find this a means of reducing their selling and
administrative expense and stabilizing pricing. It would certainly
eliminate the need for armies of agents or salesmen chasing one or two
box shipments with wholesale and indiseriminate price-cutting.

Is the Balance Struck in the Act in Need of Change?

The balance is not too bad, we think. You cannot solve a worldwide
overtonnaging problem with U, S. legislation. Imagine, if you would,
the past three-plus years under the '16 Act: that is, without
presumptive approval of agreements, clarified antitrust immunity, and
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no intermodal rate authorily. 1 have Lo belicve that without the
reforms brought about under the 'B4 Act that this would have been an
even more difficult period for liner carriers in the U. §. trades. We
have seen speedy approval of carrier agreements. There have been no
majoer assaults by the Justice Department. And carriers and their
rallroad partners have been able to put in place substantial
investments in intermodal transportation without the threat of their
being made obsclete by administrative whim. We must remember that it
was the carriers and not shippers who initiated the '84 Act and I
believe that despite their discontent with the present level of prices
and profits that they have benefited greatly from it.

Shippers, too, have reaped the benefits that I mentioned earlier. We
have seen expedited responses to our requests prompted by independent
action, or at least, the threat of independent action. We have
benefited from the trend toward szimplified pricing and the institution
of efficient intermodal systems. Many of us have also built more
sturdy relationships with some of our carriers in the form of
contractual understanding of our needs and commitment to meeting them.

Shippers Councils, Are They an Angwer?

The introduction of fresh information may change our minds, but for
the moment we have no faith in shippers' councils in the U. 8.
context. We believe that no one can speak for us better than we can
speak for ourselves. We have absolutely no objection to the formation
of shippers' councils, but we think that those who advocate them
should look cleosely at the experience elsewhere in the world in its
total context. 1In the past some have advocated for the

U. S. the Burcopean system of closed conferences balanced by shippers’
councilg. They have ignored the secret contracts and rebating that is
aleo practiced there. One does not work very well without the other,
gc if we 40 want to import another system, let's make sure we import
all of it. It is interesting to note that as we gpesk others are
starting to incorporate into their systems the U. S§. notions of
falrplay, openness, and antitrust.

Has the Act Encouraped the Creation of Port/Load Centers?

Load centers seem to be an idea whose time has come. Their creation
is driven by the need of the U. S. to become more efficient. One
thing that differentiates the U. 8. from many of its international
competitors is its geographical spread. While we have a marvelous
coastline and an abundance of ports, the development of our domestic
economy has made us a nation of inland manufacturers and consumers.
As a consequence, we often compete in the international marketplace
with nations that are all coastline and whose economies are largely
export oriented. We simply must do everything we can to build
efficient export systems to minimize that disadvantage. If anything,
the Act may have focilitated an inevitable and very necessary
development.

Summary

If we objectively examine the events that have characterized the U, 5.
liner trades since June of 1984, I think that we would conclude that
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much more good hus Flowad fro- the Shipping Act of ‘B4 than bad.
Prices are lower than Lhey ought to be, you say? 0il producers feel
the same way. Their cartel cannot maintain price stability or high
levels of profitability in the face of s worldwide glut either.
Legiglation ig unlikely to solve that problem.

The failing fortunes of some of the V. S, flag carriers worries us
all. Would a different Shipping Act have saved U. 5. Lines from the
mismanagement that sank it? 1 don't think so. Will different
legislation make the U. S. flag carriers better marketers than their
European and Asian competitors? I don't think so.

All in all, American shippers are able to buy safe, efficient, and
cost-competitive liner services in all the major trades except those
where cargo rveservation schemes prevail. In those trades, the service
is poor and the prices are high and the American shipper is clearly
disadvantaged vis-a-vis his Asjian or Buropean competitor. Our
attention might be better turned to dismantling those agreements than
in dreaming about getting a one-sided rewrite of the Shipping Act
which will permit us to stay afloat without working for it. I, for
one, do not believe that that will happen. If there is one thing that
I think the experience to date under the Shipping Act of 1984 has
shown, it is the wisdom of those who knew that to be successful it hed
to maintain a balance between the interests of the liner carriers and
their customers. Future Congresses and any administration I can
contemplate will not fail to acknowledge that fact.
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The Experience of Shippers’ Associations
Over the Past Four Years

Richard A. Kulow
Director of Transportation

Streamline Shippers’ Association

Introduction

The topic which we have been asked to address today 1s the position of
shippers, forwarders, and ports after four years of experience with
the Shipping Act of 1984. It is an honor to be asked to be on this
panel for several reasons. First, my co-panelists are a distinguished
lot, representing the major shippers, forwarding entities, and ports
in the international ocean shipping industry. Their cxpertisc and
collective experience is something which 1 both admire and hope to
learn from today.

Second, and of cqual importance, are the interests that I represent
teday. These are interests which to a very large degree did not have
an active veice in the inpternaticnal ocean transportation industry
prior to enactment of the Shipping Act of 1984, Some of these
interests are self-evident, others are perhaps not quite so evident.
Most obvious is the fact that as Director of Transpertation for
Streamline Shippers Association, 1 am here representing the shippers’'
association industry, an industry which was not explicitly recognized
in the international marketplace pricor te cnactment of the Shipping
Act of 1984,

As a Director of u shipper's association, I am also up here
representing shippers. This is, after all, a shipper's panel. However,
unlike my distinguished colleagues from Ford and DuPont, shippers’
associations represent on the whele small and medium sized shippers.
While we certainly embrace and oftentimes do have as members large
shippers, the reasen for the inclusion of shippers' assoclations in
the Shipping Act cof 1984 was to help promote the ability of the small
and mediom sized shippers to obtain the benefits of volume
transportation rates and services which in the past have bueen
available primarily to the larger shipper. T therefore alsc speak {or
those entities who perhaps do not have the collective power to speak
for themselves.
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4 less obvious interest that 1 am representing today, but in my
opinion perhaps the most important one in the context of the Shipping
Act of 1984, is that of the Intermodal transportatien shipper. If
there is one single point which I would like the attendees leaving
today's meeting to remember concerning shippers’' associations, 1t is
this: the shipper's association which was authorized to act in the
international trades under the Shipping Act of 1984 is the sawe legal
entity which was autheorized and has been operating demestically since
before the turn of the century. The benefits of shippers’ associations
to the small and medium sized shipper was recognized by the United
States Supreme Court in 191k, five years before enactment of the first
Shipping Act in 1916.

Shippers' associations therefore have well established domestic
infrastructures, are recognized as legitimate and bona fide business
entities that are both creditworthy and reputable, and are business
enterprises which provide a substantial and profitable source of
business and a harmoniocus working relationship with both rail and
motor common and contract carriers. For the small and medium sized
shipper, the most significant change brought by the shipping Act of
1984 is not only the fact that the Act recognized the legal status of
shippers' associations to operate in the international trades, but
that the Act also provided the legal foundation and the impetus for a
through intermodal international transportation system which is now
developing in this country. Without shippers' associations aperating
in both the domestic and international markets, the small and medium
sized shipper would not be able to take advantage of the new
international intermodal domestic transportation and distribution
systems which have developed over the past four years.

As noted, shippers' associations have been in existence for over a
hundred years. In Streamline's case, we were incorporated in 1969 and
have been active domestically for almost 20 years. Shippers'
associations have been legally defined in the Interstate Commerce Act
since the 1940's. Prior to 1984, however, shippers' asscciations
serving general commodities did not actively participate in the
international market because the FMC refused to recognize us as being
legal entities separate and distinct from NVOCCs. Through the efforts
of the American Institute for Shippers Associations, Inc., Congress
was persuaded to include In the Shipping Act of 1984 several
provisions which are designed to encourage the introduction and use of
shippers' associations in the international arena.

The Experience of Shippers' Associations Over the Past Four Years

I would now like to address the two guesticns that are foremost after
four years of shippers' associations and the Shipping Act of 1984
recognized shippers' asscciations as being separate and distinct
entities from NVOCCs and other intermediaries. It did sc by adopting a
definition for shippers' associations distinct from that of NVOCC's.
Under the act, shippers' associations are a group of shippers that
coensolidate or distribute freight on z nonprofit basis for the members
of the group in order to secure carload, truckload or other velume
rates or service contracts. This definition is essentially the same as
that previously contained din the Interstate Commerce Act. It has
opened the door for shippers' associations operating domestically to
expand inte the international arena without being subjected to major
regulatory burdens by the FMC. The Shipping Act of 1984 also benefired
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shippers' associations by recognizing a special legal status for them
in their dealings with ocean common carriers. This status is most
important in the context of service contracts and carrier shippers'
association relations.

Under the Shipping Act of 1984, shippers' associations are
specifically recognized as having a right to enter into service
contracts with ocean common carriers. FMC regulations implementing the
service contract provisions of the Shipping Act of 1984 are clear that
shippers' associations may be contract parties to service contracts on
behalf of all of rheir members. In addition, the Shipping Act of 1984
contains a good faith clause {(Section 10 {b) (13)) which provides that
n¢ common carrier either alone or in conjunction with any other
person, directly or indirectly, may refuse to negotiate with a
shippers' association. While there are not yet any official agency or
court decisions interpreting this obligation, it is our opinion that
this requirement that common carriers negotiate in good faith with
shippers' associations will be and is a very powerful tool for
associations operating in the international arena.

While the statutory language of the Shipping Act of 1984 is thus very
¢lear as to what is a shippers’ association, experience over the past
four years has proven otherwise. The statute clearly provides that
associations consclidate and distribute shipments to obtain volume
rate discounts., This is the same statutory language from the
Interstate Commerce Act and it is how shippers' associations have
historically operated since before the turn of the century in the
domestic transportation market. That is, they have been groups of
shippers which have actually engaged in the physical consolidation and
distribution of their member's freight to obtain volume rate
discounts. One would assume that a business entity which has been
Gperating in the domesric transportaticn market for over 100 years and
has been statuterily defined for over 40 yvears would be an easily
recognizable entity. However, a series of events after the passage of
the Shipping Act of 1984 unfortunately caused the waters to be muddied
in this regard and has impeded the development of the shippers'
associations in the international trades.

Simply stated, when the Shipping Act of 1984 was initially enacted,
the FMC declined to issue any form of guidelines as to whether it
would recognize international shippers' associations as being the same
entities as those which have operated in the domestic transportation
market. Instead, the FMC toock the position it would issue no
guidelines at all concerning what constituted a shippers' association
under the Shipping Act of 1984. It has thus left it to the marketplace
to determine what is and what is not a "bona fide" shippers'
association. As a representative of a demestic shippers’ association
which undertook substantial efforts to enter the international markets
gince 1984, I must confess that 1 had much to learn about the
international trades over the past few years. In the same manner, I
believe most players in the international! arena have not been as
familiar with the domestic transportation market as they will need to
be in the future and that some of the confusion concerning shippers’
associations under the Shipping Act of 1984 is the result of this lack
of familiarity with how the domestic transportation market ovperates.
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In any event, over the past four years, shippers' associations
operating in the international trades have taken two distinct forms.
One is a "full service" shippers' association, which is essentially
the domestic shippers' association which has existed for the past 100
vears and which has now expanded its operations into the internatiocnal
arena. Streamline Shippers Association is such an association. We
consolidate and distribute our member's freight, in facilities which
are operated for the members and pursuant te contracts which are
executed and signed by the association. We are named as the "shipper"
on the carrier's bill of lading and issue our own shipping
documentation for the use of our members. We perform all of those
functions which are contained in the shippers' association definition
under the Shipping Act of 1984.

Over the past four years, another form of shippers' associations has
also developed under the Shipping Act. This 1s essentially a “rate
negotiator”" shippers’ association. These associations, which are often
affiliated with trade associations, merely negetiate volume rates on
behalf of their members. The members then deal directly with the ocean
common carrier for all other purposes. They are generally billed a
lower rate under a service contract merely by cross-referencing that
contract in the bill of lading which is issued to the shipper member.
While technically not consolidating or distributing freight within the
actual definition of the Shipping Act of 1584, these rate negotlator
shippers’ associations are within the parameters that the FMC has set
concerning what constitutes a shippers' association. They certainly
serve the underlying policy of the Shipping Act of 1984, which is to
enable small and medjum sized shippers to obtain volume rate discounts
which would otherwise be available only to those large volume
shippers.

Accordingly, while there should not be any question as to what
coustitutes a shippers' association under the Shipping Act of 1984,
such questions have existed during the first four years of operation
under the Act. After four years, however, the questiom is slowly but
surely being resolved. There are a number of reasons for this. One is
the mere fact that the marketplace is gaining familiarity with the
concept of shippers’ associations and beginning to accept them.
Another is the fact that the Department of Justice assumed the de
facto role of certifying a number of shippers' associations operations
under the antitrust laws. While Streamline and domestic shippers’
associations did not see this procedure as necessary dve to years of
experience in the domestic marketplace and familiarity with the
applicable principles of antitrust law, rate negotiator shippers'
associations which were newly formed under the Shipping Act of 1984
have felt it necessary to obtain some sort of “stamp of approval" from
a federal agency.

Finally, the Federal Maritime Commission has decided to actively
educate itself concerning the nature of the shippers' asscociations
industry. Representatives of the FMC have met with the Awmerican
Institute for Shippers' Associations, Inc., and individual shippers'
associations in an effort te learn how associations operate and
function, They have alsc sought their input into such public
proceedings and forums as the one that we are all currently attending.
A shippers' association study group has been formed to assist the FMC
in its Section 18 study group proceedings.
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Uncertainty as to what is a shippers' associatlion certainly is cne
factor which accounts for why shippers' associations have not taken
off as quickly as many predicted in the past four years. Because the
international market has had to be educated concerning what is a
shippers™ asscociation, it has been difficult to make an initial large
splash in the markerplace. However, it must also be said that those
who thought shippers’' associations could make a major iwmpact on the
international arema in the first few years after passage of the
Shipping Act of 1984 were unduly optimistic. They basically ignored
certain fundamental business start-up times which are dinherent in
penetrating any new market or starting up any new business.

Simply stated, over the past four years, shipper's assoclations have
been devoting much of their time in either establishing the framework
for entering intc the international marketplace or in waiting for
market conditions to change to a more favorable climate. As we all
know, over the past four years, the ocean transportation market, at
least in the Pacific Rim, has been overtonnaged and suffering from
depressed rates. There has also been a balance of trade deficit
favoring imports over exports. With such market conditions, shippers'
associations have not yet develeoped as great a market presence or
importance that they eventually will for the small and medium sized
shippers. While shippers' associations have already been able to
obtain substantial savings for their wembers, especially in arranging
for "one stop" through intermeodal services, weak market conditions
have minimized their current impact. This situwation will change in the
future as rate stability and a more balanced trade picture returns to
the international trades and the shippers' association is looked to as
providing a wviable alternative for obtaining lower rates. In the
interim, assoclations are establishing the framework for that day.

Streamline's experience in entering the international market provides
an example of the lead time that shippers' associations have
experienced in entering the international market. It was not until
1985 that Streamline decided to enter the international market. Like
most shippers' associations, Streamline spent 1984 examining the
perimeters of the new market and regulatory scheme to determine
whether the new Act made entry inte the internaticnal market feasible.
Once the decision was made however, an infrastructure was needed which
would facilitate Streamline’s handling of international cargoe
movements. As a shippers' association established nearly 20 years ago,
Streamline already had a well established infrastructure connecting
carriers and physical plants and facilities to handle its domestic
distribution and traffic. However, it has to adapt those facilities to
the specific requirements for the international trades. Therefore,
Streamline had to establish U.5. Customs approved facilities
throughout the United States. This 1included the facility used by
Streamline in Los Angeles. Manpower shortages in the U.S. Customs'
service made this procedure time consuming and difficult. It took one
year and a half before the Los Angeles facilities used by Streamline
were approved for operation as a container freight station. In
addition, Streamline assisted many of its distribution agents around
the United States in securing their respective CFS certificates.
Today, Streamline has LCL distribution capabilities through 32 U.S5.
Customs approved facilities.
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At the same time, Streamline had to conduct extensive market research
as to what international markets to penetrate. Although Streamline
initially chose to concentrate on the Pacific Rim trades due to import
patterns and Streamline's West Coast location, all world markets had
to be examined in order for Streamline to determine what were the
international needs of its members.

After its domestic distribution network had been wmodified to
accommedate international operations, Streamline had to establish an
overseas network. Prospective agents had to be interviewed in various
Far Eastern countries. Service contracts also had tec be negotiated.

As you can see, the lead time to penetrate the international markets
is not short. As with any new market, it takes several years before

cperations can commence and results can be seen.

Changes to the Shipping Act of 1984

In conclusion, after four years experience with the Shipping Act of
1984, what is the position of shippers' assoclations and are they
functioning meaningfully? Simply stated, the following conclusieons can
be made:

1. There has been some confusion in the international marketplace
as to what constitutes a shippers' association but that confusion
is slowly being reduced.

2. It has taken several years for shippers' associations to develop
the infrastructure necessary to commence operations in the
International marketplace.

3. Market and trade conditions have siowed shippers' associations'
penetration of the international market. Such penetration will
cccur more quickly once ocean rates have stabjilized and once
trading patterns become more balanced.

As to possible changes needed to the Shipping Act of 1984, it is less
clear that there needs to be a change in the law than a change in the
attitude of the conferences in accepting the reality of shippers'
agsociations. '

Streamline has found that most independents were enthusiastic about
signing service contracts with it. A significant advantage chat
Streamline has had in establishing itself in the international lmport
market is the fact that Streamline has a well established domestic
intermodal inland network. The ocean common carriers with which
Streamline has dealt with have been impressed by the fact that
Streamline has such a well established distribution network, largely
because Streamline can accomodate the line by reloading or
repositioning the steamship carriers' containers back to the
designated port facilities. Prior to 1987, Streamline had service
contracts with five ocean carriers constituting over 5,000 FEU 40 foot
equivalent units. Streamline consistently loaded an excess of 125
units per week for import to the United States from Taiwan, Hong Kong,
Korea, Thailland, Japan, and Singapore.
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Streamline was surprised, however, that in its initial years of
international operations only once were we solicited by a single
member of the Asia/North American Eastbound Rate Agreement. A
shippers' association which ships 5,000 trailers domestically
generally has railroads and motor carriers knocking down its doors
begging for its business. However, it has become very apparent that
the steamship carrier industry is not going to be interested in
shippers' associations business if shippers' associations are simply
third parties in their head-haul traffic lane. Therefore, it is
Streamline's opinion that shippers’ associations wmust begin
controlling a significant piece of the export market in order to get
the steamship industry's attention,

Other shippers' associations have reported that conferences have
imposed unreasonable burdens upon them as conditions precedent to
contracting with them over the past four years. For example, bonding
requirements have been imposed on shippers' associations as a
condition to signing a service contract. Similarly, disclosure of
corporate financial statements, operating statistics, or the names of
individual members of the shippers’ association have been required by
the conferemces. The conferences have also often tequested proof that
the association's operations are authorized by law, not only through
disclosure of articles of incorporation and bylaws but also by
requiring such documents as Departmeant of Justice Business Review
Letters. Finally, conferences have often sought to limit the number of
shippers' association members who may participate in and utilize a
service contract.

Such conditions precedent to negotiating and executing service
contracts are burdensome and unreasonable, They are not required by
FMC regulations or the Shipping Act of 1984, They are generally not
required of other shippers. We recognize that shippers' association
are the "new kids on the block" and that over the past four years
there has been uncertainty as to what constitutes a shippers'
association. Perhaps such negotiating requirements have been imposed
out of a justifiable sense of business caution about shippers'
associations. The first four years of the Shipping Act of 1984 have
been, as [ have said, about defining what is a shippers' association
in the international markets.

However, if conference carriers still resist dealing with
associations, and contlnue to raise unrealistic and unnecessary
obstacles to dealing with shippers’ associations, there are other
provisions of the Shipping Act of 1984 governing shippers’
associations which have not yet been tested. If the first four years
of the Shipping Act have been confined to discussions of the
definition of a shippers' association, it may be that the next four
years will see a testing of Sectdion 10 (b) (13) of the Act, thar
section making it illegal to refuse to negotiate with a shippers'
association. In this context, we note that by imposing unreascnable
negotiating burdens on shippers’ associations, conferences may also be
denying to the small and wedium sized shipper the benefits of volume
rate discounts in uging through intermodal services. Such conduct is
also prohibited by the Shipping Act of 1984, in Section 10 (c) (2).
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Hopefully, testing of these Sections of the Shipping Act of 1984 will
not come to pass. As I noted at the start of my presentation, the most
important aspect of the Shipping Act of 1984 was the promorfon of
through international intermodalism. Just as shippers' associations
over the past four years have been making forays into the
international arena, ocean carriers have been expanding domestically.
American President Lines and Sea-Land are but just two examples of
ocean common carriers whose horizons have now encompassed the domestic
market and “one-stop” shipping. Streamline finds it ironic that while
the domestic operations of some major carriers are actively soliciting
Streamline's freight, the ocean transport segment of those same
companies have, to date, shunned our international frelight. We are
convinced that this will change over time, as the ocean transportation
industry assumes 3 broader intermedal perspective, similar to the one
that shippers' associations have taken since enactment of the Shipping
Act of 1984, and that ocean carriers will actively solicit our freight
in both the international and domestic markets.

206



A European Shipper’s View of the Shipping
Act of 1984

Alexander H. McQuillan
Chairman, British Shipper’s Council

Mr Chairman,

Bafore I attempt to comment on the Shipping Act of 1984, I felt it
might be helpful if I was to nail my colours to the mast and declare
where I stand as a 'customer'. I not only have the privilege to be
the current Chairman of the British Shippers'Council and one of its
representatives on the Standing Committee of Eurcpean Shippers'
Council, but an active shipping manager. In 1986 my company achieved
export sales of E900M ex the United Kingdom to some 150 plus deep sea
markets, excluding those in Continental Western Europe which we now
regard as our home market. These 'Rest of World' exports are
essential to the health of the Company and whether by chartered
tanker or container - 'shipping' is the vital link. We spend $95 M
on liner shipping annually, representing some 10% of the value of

the goods shipped. As we earn some 10X Profit on sales overall and
frequently less on exports one can readily accept that our shipping
costs can frequently decide whether or not an expert sale is viable.
As shipping manager it is my job to achieve basically two things -
the required level of service at a competitive price.

What, as a shipper, do I see as the impact of the Shipping Act of
1984. This first question one has to ask is why do shippers

believe the Act was necessary in the first place. The shipowning
industry is a unique industry in today's world. Its role is truly
international, its assets are inevitably mobile, it has neo real

'home market', cross trading is an important part of its activities
and it is an industry which generates considerable emotion, unlike
mundane areas, such as electroniecs, chemicals or automobile
manufacture. Much of this emotion derives from its historical and
current strategic role as the fourth or fifth arm of defence etc etc.
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You will note that I did not mention over-tonnaging or its

difficulty in obtaining 'fair' prices or reasonable profits. In

none of these factors is it at all unique and each of the other three
industries just mentioned would claim to share these preblems.
Because of its unique features however the shipowning industry has
developed another unique feature - it is probably the most highly
legally cartelised industry in the world. As a result of its
cartelised nature, however, it is probably also one of the most
regulated industries in the world. I see the development of the
UNCTAD code, of the new EEC maritime regulations, and indeed the
Shipping Act of 1984 as an attempt to ensure that conferences did

not exploit their immunities from anti-trust or competition
legislation too far. Whilst as a shipper I may feel that these
various regulations did not go far encugh, nevertheless I welcome
them on this basis. Indeed as far as Eurcpean Shippers were concerned
the 1984 Shipping Act was seen as the most significant piece of US
Maritime Legislation this century, including a number of important
new provisions which were viewed with considerable interest from

the other side of the Big Pond.

What has been the impact of the 1984 act - let me concentrate on
those four aspects which shippers consider to have been most helpful
to them namely -

Service Contracts
Mandatory Independent Action
Intermodal Rates

Shipper Associations

Service Contracts

The concept of service contracts has been espoused by many European
Shippers, both in the Westbound North Atlantic trades and elsewhere.
It is generally believed that the principle of a shipper agreeing toc
provide a specified minimum quantity of carge to a carrier over a
certain period in exchange for a guaranteed rate and service level
should be of benefit to both parties. This concept can encourage and
improve long term relationships between customer and supplier, not
least because the service contracts enable shippers to predict their
shipping costs with more accuracy than was previously possible. They
in fact provide a new basis for stability.

Various comments have been made about the imbalance between contracts
Westbound relative to Eastbound on the North Atlantic ie B58 compared
to 101. I do not find this surprising. In general the problem of
capacity utilisation has been much greater Eastbound than Westbound.
This has led to even greater competition and rate cutting - if I was
shipping my products Eastbound at $1000 a box less than my Westbound
competitor and hoping for an even lower rate next time, I doubt if I
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would be inclined to seek a service contract. It will be interesting
to see if this imbalance corrects itself as US exports pick up and
inbound cargoes disappear in part due to the demands of the Westhound
conference and the exchange rate.

There has also been much comment about what I believe you call

'Crazy Eddie' clauses, I think Eddie must be a fairly astute
negotiator and probably works for a chemical company. 'Most favoured
nation' clauses or competition clauses are quite normal safeguards
built into chemical supply contractg. As a Saies Manager committing
my company to a customer on a significant slice of business I would

be demanding a price variation clause including cover far currency
fluctuation and equally would expect the customer tco demand some form
of cover against unexpected market fluctuations which could cause him
hardship. These equate in my mind to GRI, CAF and, if you wish, a
'Crazy Eddie' clause, all of which seem eminently reascnable. I

find it equally interesting that service contracts tend tc be more
favoured by independent shipping lines - T do not find this surprising
as in general unfettered by the need to consult other conference members
and the conference machinery they tend tc be more ready to offer the
customer what he wants.

Most major shippers would wish to see the advantages of 'service
contracts' reinforced in any new legislation and also an extension
of independent action to conference members to give them the

right to offer individual service contracts tailored to meet the
needs of the shipper. The ability to deal with a chosen line in
this way would clearly be of benefit to both parties. The question
of confidentiality of service contracts is a difficult one. I
personally believe that agreements between supplier and customer
should be confidential. This is a common view between most
professional shipping managers. I was not surprised to learn that
carriers favoured publicity on this matter - my percepticn is that
rate cutting has been at least as much the result of internecine
warfare between conference members than the activity of independent
operators. In such circumstances I too would wish to ensure that my
friends were behaving properly.

None of these debates should prevent us recognising that service
contracts have been welcomed by shippers and many carriers and

were one of the more positive benefits of the 1984 Shipping Act.

Mandatory Independent Action

I think all shippers would agree that this has been of particular
benefit to them. The fact that this has been effective also
suggests that those shipowners who have exploited the fiexibility
this has offered them would agree in practice if not in public.
Under most circumstances I would accept that the need to give ten
days' notice is realistic although if this could be reduced it
would be welcomed. Any suggestion that it should be extended to
thirty or forty five days would be unacceptable. Normally in such
a situation the shipper has a potential customer pressing for an
answer - he is certainly not prepared to wait for thirty days.
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Independent action has been recognised as a wseful means of main-
taining the conference share of a more cempetitive market. Most
shippers historical acceptance of and support for the conference
system has been replaced by a mere market orientated philosophy
linked to the acceptance that tcday's reputable and efficient
independent operators have a valuable role in the market place.
The concept of independent action is seen not only as a device to
help to ensure competition, but alsc as a means of assisting
individual conference members to pretect their position.

Intaermodal Rates

During the last twenty years or so the whole field of logistics has
been revoelutionised. The development of the liner shipping industry
as a result of the container has been only one part of this development.
The exploitation of computers not only in navigating and loading
ships but in surface route planning and truck management systems

has also had a major impact. The rate of change shows little sign
of slackening - 'Just in Time' scheduling, electronic data exchange
between customer/shipper/forwarder/customs services in conjuction
with the new Harmonised tariff structures and in Europe of the
Commurnity's Single Administrative document will have a enormous
impact on shippers and shipowners alike. As a company and a founder
member of DISH, Data Interchange in Shipping, we are already
communicating a growing part of our business electronically with the
shipowner and Her Majesty's Customs,

This has been reflected in the standards which I as a distribution
manager expect from truckers, rail operators and shipping lines. I
want to ship my products in the most cost effective way from my works'
gate to my customer. 1 have to provide a quality product and a
quality service - frequently this has to be Quality Accredited. If

I want to compete in an international market I have to offer the
product to the customer delivered cleared of all duties and taxes

and in the appropriate currency. No longer can British Industry
export, for example, on an ex works basis in good old British Pounds
Sterling!

This means that I want service and rates point to point from my
carriers. I also want to deal with one contracting party who accepts
the responsibility for the total journey. Incidentally I alsao

support the Hamburg Rules for marine insurance which I believe at
least help to remove some of the loopholes exploited in the past by
less responsible carriers. Intermodal rates are an absclute necessity
to an efficient exporter and are another way of capitalising on the
technological revolution we have been witnessing in transport.

Shipper Associations

The granting of recognition to shippers' associations by the 1984
Shipping Act was an innovative step which aroused considerable
interest in the shipper fraternity. Whilst we understand that this
idea has in practice been relatively slow te get off the ground, we
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believe the concept could in principle provide an important safe-
guard for small shippers by allowing them to co-operate and negotiate
from a position of greater commercial strength and a counterbalance
to the negotiating strength of the cartels. I look forward with
interest to learning what progress is being made currently at Long
Beach.

Whether in the form of shippers' associatioms or shipper councils or
in the form of an organisation as SCOT, I am ceonvinced that shippers
do need a platform to express their views. No industry can survive
without customers and they have a legitimate interest in ensuring
that their needs and concerns are recognised. This does require
that their voice is an independent one. 1 was interested to note
the demise of the National Maritime Council. I appreciate that

this organisation represented the interests not only of the shipper
but also of the carriers and other interested parties.

I was delighted to note however that a majority of shippers were
seeking to form a new organisation exclusively for shippers and
representing their interests. This will not be easy. Unfortunately
in too many companies the shipping department's activities are
frequently ignored or misunderstood by Senior Management. &
Department of Transport report in the UK a couple of years ago laid
the blame as much on the exporter as the carrier for uncompetitive
ocean freight rates. Shipping Departments were seen as under
resourced, pooriy managed and too subservient to the perceived

needs of the business. This is a view which I can understand,
Nevertheless there are signs that things are improving. I met

with some of the members of SCOT in Washington last fall - their
objectives mirrored those of Shippers' Councils worldwide and they
were obviously a group of dedicated and professional managers. T hape
that whatever organisation evolves in this country will be successful
and will receive whatever degree of immunity required under the
review of the Shipping Act to allow it to discharge its duty in the
furtherance of shippers legitimate interests.

Let me add one further comment before I finish. Little of what I have
said may be of much comfort to shipowners present. For this I am sorry.
Shipping is of vital interest to international trade. This trade itself
is of much greater importance however to any nation whether developed or
in the third world than its more narrow shipping interests. We must
ensure in trying to scrt out the problems of the shipping sector we do
not impede the development of this international trade. The major
problem is clearly overtonnaging. How can this problem be solved when
in order to support ailing shipbuilding industries Governments

continue to promote unnecessary new buildings. Equally by insisting

on maintaining adequacy of existing national fleets when developing
nations are determined to develop their own. I am not competent to
comment on the need for individual nations to maintain national fleets
for strategic reasons - this is a matter for Governments to decide and
pay for. What I am convinced is that this problem cannot be scolved by
bilateral cargo sharing arrangements, freight bureaus or other
unilateral moves to restrict freedom of access to cargoes whether this
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be imposed by a third world country , or the US Government for military
cargoes. Equally it will not be solved by reinforcing the immunity
given to shipping cartels and to few other industries.

Overtonnaging must be tackled and this will require determined action
supported by Governments. In the meantime I have a job to do. This
means that I have to ensute that my company is not disadvantaged
opposite its international competitors. I am not allowed the luxury
of worrying about what is fair - or what cost increases a shipowner
has had to absorb in the last 6 months. What is fair about current
relativities in Eastbound and Westbound rates on the North Atlantic?
These reflect market conditions and that must be the yardstick against
which I operate and am judged.
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The Shipping Act Of 1984 —

The Forwarder Position

Arthur J. Fritz, Jr.

Chairman, Fritz Companies, Inc.
President, National Association of Customs
Brokers and Forwarders
Association of Ameriea

A few months ago right here in Long Beach, I participated in &
Shipping Act Review Conference. Having no official positiom, 1
spoke on behalf of our induastry as the President of the National
Assoclation of Customs Brokers and Freight Forwarders using my
own perception of our general industry position which was no
doubt I{nfluenced to some extent by my own personal beliefs and
those of my company. In summary, I proposed that as a general
principle I felt our Industry favored deregularion. 1 think I
would now wodify that position to say as little regulaticn as
possible.

This opinion evoked a lot of press with one industry magazine
doing an article under the title “Fritz Says Scrap the 'B84 Act”.
While some of the reporting was not completely accurate, the
result may have had the beneficial impact of heightening interest
in the Congressionally mandated review of the Act.

Many shippers called and wrote me expressing oplnions or asking
for more explanation of my remarks., Most viewed the Act of 1984
as an improvement. They feared return to the former situation if
they pushed for too much change.

In each case after further discussion they came away with a
better understanding of the issues and with a resolve to become
more involved. Most of them alsc came to realize that they had
not considered deregulation because they hadn't realized it was a
possible alternative. I told all of them about the poor shipper
response to the 1986 survey, Shippers have a unique opportunity
te participate in this review procass. 1 emphasized the
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importance of doing so. Our company went further by writing all
our customers urging them to make their comments. A similar
effort was made by our National Association to have all members
do the same thing with thelr clients.

T mention these itcems because the forwarding industry is not the
main participant in the review., The shippers and carriers each
have far more at stake than the forwarding industry. However,
our unique position in the middle gives us an insight as to what
may be the best pointe on each side. Our dally involvement with
all aspects of shipping often allows us to be the catalyst to a
successful solution to problems.

Before addressing the Forwarder aspect of the act, it is of
paramount importance to consider the philosophy of the Shipping
Act and what best meets the ability of the United Staces to
participate effectively in international trade, As an individual
businessman I both embrace and abhor regulation., I embrace it
selfishly because it makes running a business and making
excellent profits almost a guarantee once you are a participant
in the regulated industry because the real result of regulation
is to set rules and rates which virtually insure that even the
weakest member of the industry can survive.

What one abhors is the monumental waste and featherbedding it
engenders and then builds into the system. Even worse it
completely stiffles creativity. How can you be innovative when
there is a rule or regulation every way you turn,

For decades the U.5 was able to survive under such a
transportation system because of irs sheer economic strength and
growth, However, the U.S. is no longer 50% of the world's GNP.
The world has become smaller and the U.S. position in
international trade has shrunk as we have become less competitive
and innovative. Part of this inability to compete was due to our
regulatory system in all levels of transportatiom.

Finally, things began to change. First the airlines and then the
motor carriers were virtually deregulated. What happened? In
general, competition forced rates down. Poor competitors fell by
the wayside, New and more innovative ones took their place. A
whole new industry, commonly ¥nown as “courlers”, was spawned.
International air frelight rates for the first time in history
were set by the market place - by the old tried and true method
of supply and demand, In today's market the U. S. exporter by
ailr is working under the same conditions as his foreigm
counterpart.

Concern over rebates and unfair practices 1s a thing of the
past. 1f what we call a service contract under the 1984 Act is
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entered into by an air shipper or forwarder and a carrier, they
resolve their own differences if conditions change and
commitments can't be met.

Even some of the lmprovements in the Shipping Act of 1984 have
been blunted by an enforcement minded Federal Maritime Commission
which has implemented an anti-rebate investigation in the North
Atlantic trade and has taken an inflexible position regarding
service contracts,

Regarding our industry specifically, there are a number of items
which we would like in the 1984 Act and wmany which we feel should
be changed or improved. It is axiomatic that none of the latter
would be worth mentioning or even exist if we didn't have the
continuing frustration of regulation.

In general, we strongly faver that part of the legislation that
recognlzes the professionalism of our industry. A forwarder now
must ¢stablish his competency, financial responsibility and good
moral character. Shippers and carriers have benefited
substantially from these licensing requirements. Forwarder
compensation has been clarified. The status of the NVOCC was
recognized and defined. Unfortunately, both of these benefits
are somewhat illusory.

The compensation issue evoked national notoriety when the Freight
Forwarder Amendment was included in the Tax Reform Act of 1986,
Why should the compensation of Frelght Forwarders be part of tax
legislation? This is a legitmate question which epitomizes the
problem with regulation.

The Freight Forwarder Amendment is very pro—competitive and
inetills an element of fairness in an industry dominated by
cartels. The Shipping Act of 1984 provided antitrust immunicy
for steamship lines to form "Conferences” in order to jolntly fix
transpertation rates, including the compensation they pay freight
forwarders. However, recognizing that such rate fixing ability
can lead to abuses, Congress required that individual members of
such Conferences must have the freedom to take "independent
action” in order to attract more cargo and compete with the other
carriers. The question of whether this independent acrion
extended to freight forwarder compensation was unclear in the
law, and the Federal Maritime Comeission later ruled that it did
not. Hence, we sought, and Congress last year enacted, a
provision extending that abllity of a Conference member to
compete, to freight forwarder compensation, This allows
individual carriers to offer more or less than the Conference
fixed freight forwarder compensation. 1In addition, last year's
law codified what has been accepted practice that when a
Conference (as opposed to an individual carrier) sets a freight
forwarder rate, that rate must not be less than 1 1/4%. This
percentage must now cover all freight charges. Again, these
provieiong only apply when carriers utilize their antitrust
immunity to Jeintly fix the rates. They place a limit on the
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power of the Conference, while boosting the ability of individual
steamship lines to compete. The ceoncept of independent action 1is
one which 15 strongly endorsed by the Department of Justice and
the Senate and House Judiciary Committees, which were largely
responsible for its inclusion in the Shipping Act.

One of the ironies of this legislation is that since it
originated in the Senate Finance Committee it only covers freight
forwarders who are also Custom House Brokers. The pure freight
forwarder was not included. Therefore, our National Association
has had to introduce new legislation to have coverage extended to
all freight forwarders. At the same time some carriers are still
fighting to have the Forwarders Amendment repealed even though
most carriers privately admit, and at our last convention two
major carriers publicly stated, that this legislation really has
very little effect on them. 1In faet, as stated above, carriers
can use this provision of independent action to lower
compensation which is exactly what Zim Lines has done.

Similarly, while the Act recognizes and defines the NVOCC, it
places the NVOCC in an untenable position. As we noted above,
the vessel carriers can contract for binding service contracts
with shippers. The NVOCC as a shipper can also contract with the
vessel carrier. However, the NVOCC is not permitted to have
legally binding agreements with its shippers. At any time NVOCC
shippers can abandon the relationship if prices drop or a vessel
carrier gives a shipper a better rate by taking the initiative of
independent action. The NVOCC is left holding the bag. The
NVOCC has no recourse with either the shipper or the vessel
carrier. Why shouldn't the NVOCC be able to enter binding
agreements with 1ts customers? Why should regulation even be
necessary? There are centuries of legal precedents governing
contractual relationships.

In addition to these two major items, our industry constantly has
many smaller items before the FMC. An example is our effort to
improve our ability to collect from the carriers the legally due
brokerage fees in a timely mannmer. Our industry lost over
$2,000,000 in uncollectible brokerage last year not to mention
probably as much or more than that in interest and collection
costs due to chronic delays in payment.

Just a few weeks ago the Federal Maritime Commission denied our
latest proposal to rectify this situation with the reapomse that
this was not a regulatory problem and that it should be resolved
in the open market place. While the answer scunds reasonable and
in line with my general position of reduced regulation, it
doesn't address the fact that it is archalec FMC regulations which
are the cause of the problem.

To explain, I will use air frelght as an example. When a
forwarder pays an airline, he deducts his commission when he pays
hiis bill. Quite a simple procedure and both parties are
satisfied with a minimum of paper work. What about ocean
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shipments? Regulations require the forwarder te pay the full
amount of the freight and then issue an invelce to the carrler or
its agent for his brokerage. The average involce is for less
than $20. Between the artificial regulation requiring extra
bookkeeping plus an additional invoice, net income is already
reduced significantly. When you add the costs of collection and
slow payment, the forwarder often has to walk away from the
invoice. The problem has been aggravated by the dramatic number
of carriers and agents that have gone out of business. How does
the FMC expect us to work a solution in the open market when they
have tegulated us into a hole?

There are five similar matters which we are petitioning for
trelief at this time., Rather than dwell in the minuscule, 1 can
state that they would not exist without meaningless regulations.

In summary, while regulation is a very positive and attractive
concept for certain participants in international trade, 1
believe on behalf of the Frelght Forwarding infustry that the
best long term interested of all parties lnvolved In
international trade, including the welfare of the Unlted States,
will be best served by as little regulation as possible.
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The Shipping Act of 1984 — After Four
Years’ Experience

James J. O’Brien
Deputy Executive Director

Port of Oakland, California

My comments on this subject reflect specifically the views
and experience of the Port of Qakland. However, I trust our thoughts
also generally represent the experience of the port industry. In
order to put my comments in context, please note that my perspective
is that of a financially self-supporting public port authority
involved primarily in the regularly scheduled liner trades whose
general cargo traffic is approximately 90% containerized.

QakTand is a non-operating port and all our facilities, both
container and breakbulk, are assigned to private operators. Those
agreements, all of which are subject to Federal Maritime Commission
jurisdiction, presently total 30. That reflects the same number of
agreements in place at the time of the first FMC conference on the
Shipping Act approximately two years ago, although during that period
some agreements were renegotiated and some new shipping lines entered
service while others dropped out.. The agreements take basically two
forms: Tfirst, preferential assignment agreements directly with ship-
ping lines for container terminals with the Port retaining rights
of secondary assignment, and second, management agreements with
terminal operating companies who provide stevedoring and terminal
services to multi-users at public container terminals and at
breakbulk handling facilities. The former tend to be Tong term in
nature while the management agreements are of medium term.

In addition, it is quite customary for the Port to enter into
user agreements directly with container shipping companies for the
use of our public container terminals which agreements provide reduc-
tions from the Port's tariff charges in exchange for commitments to
use that facility on a regularly scheduled basis. Such agreements
represent 18 of the 30 noted above.
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Within that context, we have found the 1984 Act to have posi-
tive, but also some negative impacts. On balance, however, the
changes have been for the better in our view. On the positive side,
the degree of predictability that a marine terminal agreement will
be permitted to become effective in a timely manner has increased
significantly. This has been a benefit to both parties to the
agreement. In the period initially following enactment, we filed
a number of new agreements and supplements to existing agreements
and in every case those agreements were permitted to go into effect
by the 45th day after filing. More recently, further procedural
changes have permitted the type of agreements we normally file to
become effective on filing, a further improvement when viewed from
the limited perspective of expediting the effectiveness of terminal
agreements.

While that process has proven to be an asset, from our
perspective it also carries with it a negative element. As a port
with many competitors, we would prefer to review all agreements filed
by competitor ports and non-port terminal operators prior to their
becoming effective, but that is no longer possible in most cases.

Because virtually all of our preferential assignment, manage-
ment agreements and user agreements are cross-referenced to our port
tariff as to both their economics and operating regulations, we, as
a public port authority, differ with the views of some private
terminal operators as expressed in the background paper prepared for
this conference. Their position, as we understand it, is that if
private marine terminal operators are independent (i.e., not a port
authority or a water carrier subsidiary), they should not be required
to file tariffs with the FHMC, nor have them regulated by the
Commission.

Further confusion over what agreements should be filed with
the FMC by terminal operators gquoting throughput, all inclusive
charges for stevedoring, terminal services and facility use has
resulted in the FMC's currently ongoing “Fact Finding Investigation
No. 17". MWithout attempting to discuss those specific issues before
this conference, let me simply commend the Commission for the
approach taken to investigate that subject in a forum freely
permitting the parties to thoroughly air their views on those issues,

We have also found that the ability of shipping Yines to more
readily enter into rationalized services under the new Act confronted
us with new challenges. Rationalized services lend themselves to
the use of common terminal facilities and in those cases, multiple
lines effectively speak with one voice in negotiating the terms and
conditions of terminal agreements taking advantage of the rational-
jzed services' aggregate volume. From the ports' perspective,
rationalization has reduced the number of shipping line clients with
increased negotiating leverage and we see this trend toward
rationalization continuing, We are not opposed to the concept
because it has the potential to provide competitive, more frequent
service to the shipping public, but we must recognize it as a trend
in an ever-changing competitive environment.
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Regarding the impact of service contracts on the port
industry, let me first reassure our shipping line clients that “Crazy
Eddie" Js not a phenomenon limited to their component of the
transportation industry. A close examination of some port terminal
agreements, present company excluded I trust, suggests that if not
"Crazy Eddie" himself, some of his relatives are alive in the port
industry as well. We have not found service contracts to have a
negative impact on the port industry. Our review of the essential
terms of service contracts available to us through a data base to
which we subscribe appears to provide us with adequate information
to determine our degree of participation in such contracts as an
origin, destination or ‘“gateway" port. We have found the
availability of this {nformation to be considerably improved over
our experience at the predecessor to this conference in Norfolk,

With almost 11,000 service contracts filed over the past four
years, as reported in this Conference's background paper, we believe
that ports must make every reasonable effort to keep themselves aware
as to whether they are being specifically included or excluded from
these contracts and how port arbitraries are being applied. As
stated in the background paper, "Service contracts have had a
profound impact upon the common tariffs. For a number of commodities
in certain trades, virtually all the cargo moves under service
contract rates, and the common tariff rate becomes a 'paper rate’
with very little tonnage moving under the rate". Ongoing review of
service contract essential elements can be a time consuming and
therefore, a relatively expensive, but clearly, a necessary process.

Qur composite view on the impact of the 1984 Act after four
years' experience is that the Act, on balance, has preduced positive
results for the port industry. HWe believe the process which the
Federal Maritime Commission has followed in obtaining input from the
industry as to how best the provisions of the Act could be
implemented has been most bemeficial, with the possible exception
of the inability to review and comment on port agreements prior to
their effectiveness.

However, I would be remiss if 1 did not comment on an ongoing
concern that we have regarding the longer term effects of the new
Act for the port dindustry. These comments echo those we made two
years ago at the first FMC sympesium. A history of depressed ocean
freight rates in many liner shipping trade routes has resulted in
the carriers' placing increasing emphasis on cost control and cost
reduction. The rationalizatfon of shipping line services and the
termination of service by some shipping lines is resulting in a fewer
number of port clients, each with a greater marketshare and Teverage
in the marketplace.

Intermodal systems also provide those lines or groupings of
lines with control over the port routing on an increasing percentage
of the carge that they carry. As a result of these factors, they
are in a position to exert extreme pressure on port pricing.
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Against that backdrop we find that the pricing decisions of
some ports appear to be driven more by short term political consider-
ations than long term sound business practices. We have seen
instances where the philosophy of certain ports seems to be to
attract the business at any price., Given the virtual impossibility
of preventing such agreements from going into effect under a
regulatory scheme which does not seem to be particularly adapted to
review possible non- compensatory pricing of port facilities, the
Port industry needs to be concerned about its long term ability to
upgrade its facilities and provide expansion capability to accomme-
date forecasted trade growth.

The "marketplace view" would simply be that if ports choose
to price themselves at unrealistically low levels, then they deserve
what they ultimately get. However, [ suggest that such practices
are not in the national interest for both international economic
goals and national defense considerations. We must continue to have
a healthy port industry. In order to accommodate the reguirements
of containerships, from the mid-1960's on all major United States
ports invested heavily in new facilities financed at a greater
frequency by Port Revenue bonds, rather than by general obligation
bonds of a municipality, county or state. This was consistent with
a trend in the port industry toward a greater degree of financial
self-sufficiency.

We now are on the threshold of the nead to further upgrade
those existing facilities to keep pace with rapidly advancing
technology. Larger vessels in service or under construction demand
Targer and faster container cranes, deeper and wider channels and
superior infrastructure to permit the rapid transfer of containers
between vessel and inland rail or highway transportation. At the
same time, the Federal government has shifted cost burdens from
historfcal areas of Federal responsibility to the local ports.

We believe the legal mechanism for ports to meet in a forum
where they can discuss their pricing philosophies in an effort to
insure that pricing levels can generate adequate funds for future
upgrading of facilities needs to be continued. Quite frankly, we
have a serious concern that the combination of excess port capacity
in some geographic areas and the high political profile that most
ports have in their local regions, may prevent satisfactory solutions
being reached voluntarily. We believe it would be most unfortunate
if the industry needs to rely on a tightening of regulation as it
relates to terminal pricing to protect itself from itself. However,
we also believe the subject deserves close scrutiny from the perspec-
tive of our national interest during this period when the Federal
Maritime Commission is gathering and analyzing the impacts of the
Shipping Act in preparation for its report to the Presidential
Commission and the Congress.

In closing, we appreciate the opportunity of participating
in this conference and we can assure the Federal Maritime Commission
of our full cooperation and participation during the remainder of
their fact-gathering analysis period.
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Evaluation of the 1984 Act —
A Carrier’s View

Raymond P. deMember
Counsel, International Association of
NVOCCs

In discussing the impact of the 1984% Shipping Act during the
last three and a half years, I believe we must remember the original
concerns and the primary aims or goals of the efforts to rewrite the
Shipping A&ct of 1916,

Proponents of Shipping Act reform, primarily ocean carriers
and conferences, stressed two urgent, identifiable problems:

1. Procedures by which agreements among competing carriera
were determined to pe eligible for antitrust immunity;

2. FWMC authority to grant antitrust lmmunity to conferences
offering through Intermodal services,

Former FMC General GCounsel Jonathan Benner has stated his
belief that both of these problems could have been resolved with very
ilimited amendments. However, instead of amending the 1916 Act briefly
to correct the problems in these areas, the carriers pressed for an
entirely new approach to maritime regulation,

Whereas under the 1915 Act exemption from the antitrust laws
attached only upon an affirmative act of approval by the FMU, the 1384
Act provides exemption for agreements from the antitrust laws
effective 45 days after filing unless the FMC obtains injunctive
relief from a federal court.

A price was paid for this new approach to agreements,
primarily the 1984 Act's provisions relating te mandatory independent
action, service contracts and shipper associations. This price was
paid because of the clear sailing given carrier agreements and the
almost certain antitrust exemption for carrier agreements filed with
the FMC., The burden, and not a light one, under the 1316 Act was on
the oarriers or conferences to prove the agreement was entitled to
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antitrust exemption, whereas under the 1984 Act the burden is clearly
on the FMC to establish that an agreement is not entitled to antitrust
exemption; further, under the 1984 Act, third parties adversely
affected by the carriers agreements are expressly forbidden to
intervene and assist the FMC in the court injunction proceeding
provided for in Section 6(g) of the Act,

I would like to point out that as of January 1988, with three-
and-a-half years experience under the Act, not a single carrler or
conferences agreement has been subjected to the injunction proceeding
to prevent an agreement from going into effeet with its concomitant
antitrust immunity. Further, the antitrust exemptlon in the 1984 Act
was broadened and extended to include any activity or agreement within
the scope of this Act, undertaken under a reasonable bellef that the
activity was within the scope of an effective agreement -- this would
hold true even if the actual belief of the parties at the time of the
formation of the agreement is or was contrary.

As T have sald, the express quid pro gque or price for this
broadened antitrust immunity were the provisions relating to service
contract rates and mandatory independent actlion and shipper
assocliations,

Alsc, in evaluating the impact of the 1384 Shipping Act, we
need to distinguish between effects caused by economic factors beyond
the control of the legislation and those effects attributable to the
Shipping Act itself., Rate instability on many trade routes should not
be attributable to the effects of the Shipping Act when in fact, rate
stability suffers wholly or in part from the severe drop in exports
from the United States because of currency exchange rates and other
factors and because of carrier over capacity on many trade routes.

Many, in evaluating the impact of the 1984 Act, may have
errcnecusly attributed rate instability in some trades to the
proliferation of service contracts and mandatory independent action.
NVOs believe that these provisions have helped make the industry
scmewhat more competitive. NVOs believe these provisions should not
be weakened but rather need strengthening if anything. Many NVOs have
recelved no response to their requests of carriers and conferences for
negotiations on service contracts. Many NVOs have complained that
they do not receive adequate notice of general container rate
ingreases,

NVOs complain that many carrier, and conference, container
rate increases are excessive and unreascnable and are made effective
without adequate notice to permit adjustment or to account for cargo
that had already been contracted for or was in the pipeline based on
the lower rates, Attempts to discuss or achieve an accommodation on
the timing and amount of the increase are not responded to, as indeed
are there no responses to NVO requests to negotiate service contracts
to protect themselves from such abrupt and unreasonable rate
inereases.

The 1984 Act provides that no carrler or conference of
carriers may refuse to negotiate a service contract with a shippers
asssciation. NVOs would submit that this prohibition should be
extended to include all shippers.
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Conferences have the ability to limit or prohibit independent
action on service contracts. They should not also have the right to
refuse to negotiate a conference service contract with shippers.

WV0s belleve also that as common carriers NVOs should have the
right to offer service contracts and time/volume contracts to their
shipper customers.

Finally, NVO members of the International Association of
NVOCCs comply with a self-imposed code of ethics and a bonding
requirement. NV0O members do this to assure to the shipping public a
reasonable degree of service and financial respensibility, We believe
there are NVOs In the industry whe do not comply with any such
standards and create problems for shippers and ocean carriers, and
burden the FMC regulatory and investigation divisions with expensive
and time consuming use of FMC limited resources.

We are therefore proposing an amendment to the 1884 Act to
require licensing and bonding of NV0s to assure this reasonable degree
of service and financial responsibility. Legitimate and responsible
WVCs are dedicated to maintaining their own high standards and
improving the reputation and performance of the NVO industry as a
whole.

We asik the suppeort of all segments of the occean transportation

indusiry -- shippers, ocean carriers, ports and terminals, brokers and
forwarders and the FMC,
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Introduction

Russell T. Weil
Kirlin, Campbell and Keating,
Washingion, D.C.

My name is Russell T. Weil and I have the honor to preside
over the final session, entitled “The Future of Liner Shipping and
Regulation: A Reading of the Tea Leaves."

The background paper attempted to add clarity and definition
to this subject by posing five guestions;

(1) Is regulation the wave of the future?

{2} What is the state of shipping poliey/regulation in the
EEC, UNCTAD and Canada (and, T might add, Australia)?

(3) Is the national-flag concept obsolete?

(4) What would be the conseguences of total deregulation to
all interests in this industry and to U.5. foreign
trade?

{(5) wWhat are the chances of an interaatlonal consensus on
these matters?

Tea leaf readers are not a commodity easily assembled. They
are a rare species. We have, however, found to forecast certain
government officlals and, lastly, economists,

And to insure that the tea leaves will be read from the widest
perspectives, we have leoked to different goveraments and backgrounds.
Two of them are from the United States, one from Great Britain and one
formerly directly involved in the development of the (EEC) shipping
regulations, Our economists are similarly diverse, coming from Wales,
Canada and Australia.
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A3 may be expected from any group who forecast the future, you
Wwill find that the questions posed by the program committee will often
be given delphic answers, allowing the listener to form his or her own
opinion. You will also find that the predictions are sometimes
contradictory and may even suggest that they drink far different kinds
of tea.

There i3, however, one overall point which becomes clear in
these predictions as it has become evident in prior sessions. Tt is
that the Shipping Act of 1984 and U.S. policy cannot and do not exist
as lslands sufficient unto themselves but must and can only function
in an exceedingly complex world,

In the few short months since the symposium at Norfolk new
regulations have come to fruition in Europe, a new shipping law has
been enacted in Canada and new shipping regulation impends in
Australia. Great Britain has in train a revision of its domestic
Merchant Marine Act and the revision conference for the UNCTAD Code
begins in the fall -- a new U,5, Merchant Marine poliey Is in
preparation.

Change makes the tea leaf reading a courageous act indeed.
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Liner Regulations — Diverse Trends

Jeffrey N. Shane
Deputy Assistant Secretary for International
Transportation Affairs
U.S. Department of State

Reading the requlatory tea leaves is a chancy business
at best and when you have such a diverse miXxture--Chinese
Jasmine, Russian Black, &Asian Darjeeling, and good old
Lipton instant, not to mention those peculiar international
blends, European Community English Breakfast and Liner Code
Gunpowder--your predictions can easily go astray. Let me
illustrate by a quick tour of what we see as trends in the
areas of international enforcement and anti-trust policy.

The U.S.

Here at home the Congress has come up with some tough
alternatives for maritime retaliatory authority in the
Trade Bill. We have yet to see what the Conference
Committee will produce, but the Administration has serious
problems with both the Senate and House versions. The
quantitative test of discrimination that is a central
feature of the House bill strikes us as an inherently
flawed concept that fails to distinguish an unfair
practice from competitive advantage. On the other hand,
the Senate bill, with its lock-step, mirror-image
reciprocity, lacks any injury test in the statutory
language and offers inadequate Presidential flexibility.

Moreover, both bills seem to be based on the faulty
premise that Section 19 and Section 13(b)(5) don't work.
We believe that recent experience demonstrates that when
both the Administration and the FMC are on parallel
courses--and they usually are-—our existing legislation
can be a potent response to foreign discrimination. The
sterling efforts of my fellow panelist and colleague,
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John Gaughan--supported by a united Egecutive Branch, our
determined shipping 1lines and the FMC's own staunch
stand--have produced a remarkable improvement in the
conditions faced by our carriers in Taiwan. We are in the
midst of a similar campaign in Korea, which we are
committed to see through to a successful resolution. Thus
far the authorities on Taiwan and the Koreans are adhering
to what has been agreed, and we have every expectation
that our carriers will have substantially greater freedom
of operation by mid-1988,.

Objectively, therefore, I don't think there is much of
a4 case to be made for a major overhaul of Section 19, let
alone the untested Section 13{b)(5). There might be some
utility in & limited refinement of Section 19 to make it
unambiguous that shore-side activities come within the
scope of that provision. Indeed, the Administration is on
record as favoring 1legislation of this type already
introduced in the House.

The EC

It's now slightly over a year since the European
Community unveiled its common shipping policy. In the
Eurocorde and Hyundai proceedings, the Commission case in
the European Court against the Italian-Algerian bilateral,
and the intra-EC discussion with the Portuguese on cargo
reservation we are starting to see how the regulations
will be applied. 8o far these still undecided issues
point to the EC upholding the principles of free and fair
competition and maximum access to cargoes.

I submit, however, that the evidence is far fromnm
conclusive., We have yet to see whether the liberal north
or the more conservative south will ultimately control the
helm of the world's largest shipping bloec. A key test of
the prevailing winds will be what the EC does with the
extensive array of carge sharing bilaterals negotiated by
slightly more than half of its member states.

We are also going to have to monitor closely how EC
competition policy develops. We have had a number of
useful, informal exchanges with the Commission and will
seek to continue these contacts on as regular a basis as
conditions warrant, Since competition policy is
frequently enforced out of the limelight~--indeed, EC
activities in general appear to be conducted in a 1lessg
transparent manner than the FMC operates—~it may in time
prove desirable to initiate a more structured eXchange of
views.

The U.S5.-C8G Forum

Our most recent discussions with the Consultative
Shipping Group have produced two joint statements -- one
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agreed in Copenhagen in April 1986 and the other in
Washington last HNovember. While not intended as binding
agreements, these joint statements are clear affirmations
of our policies to safeguard and promote competition.
Reflecting our mutual interest in preventing the spread of
protectionism, we have applied the Copenhagen and
Washington statements practically and pragmatically to
real world problems, and have agreed on a number of acts
of coordinated resistance against the restrictive
practices of third countries.

The results of these ventures in joint diplomacy have
been heartening, We have had productive exchanges with
four countries to date. Although no one would claim that
the results are solely attributable to U.§.-C5G efforts,
there can be no doubt that those efforts clearly made a
difference: one of the countries concerned has altered
its restrictive legislation, a second has withdrawn its
propesal, and the other two have at least agreed to meet
with us face-to-face to hear the problems we have
encountered with their shipping pelicies.

The DECD

In contrast to the operational focus of the U.5.-C5G
talks, the principal developed country club, the OECD, is
deeply enmeshed in updating its 1961 services code, We
are committed at Cabinet level to seek maximum
liberalization in this Code revision. Logically this
exercise should flow naturally from the OECD's liberal and
fairly detailed Recommendation on Common Principles of
Shipping Policy adopted last year. 1In the maritime area,
however, liberalization of the Cecde, known by its acronym
CLIO, poses peculiar challenges since the United States is
uniguely blessed by a stipulation that excepts us from the
most explicit obligations in the Code's somewhat obscure
maritime provisions.

Every other country evidently regards the primary
objective of the updating ~as the achievement of equal
obligations--a euphemism for the surrender by the United
States of itg exception. Quite naturally, we don't see it
that way. We have argued that a pelitically viable
solution requires a balanced package. On another level,
we have pointed out that there is little point in assuming
new obligations--whether it be in the form of a standstill
or rollback--until we are satisfied that countries are
complying with the obligations they've had for the past 27
years. With the members of the European Community, who
constitute a majority of the OECD, still working out the
real content of their common shipping policy, perhaps what
is needed is a pause for reevaluation. In any event,
barring a major breakthrough, I don't foresee a rapid
conclusion to this undertaking.
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The GATT

AS we have in the OECD, the U.,S, has championed the
liberalization of trade in services in the GATT context.
Last November the U.S. delegation toe the GATT Group of
Negotiations on Services presented a concept paper to
develop a framework agreement during the Uruguay Round.
That framework would provide for a standstill regarding
the introduction of new restrictive measures and, to the
greatest extent possible, a rollback of existing
restrictions. Among the concepts we proposed were the
familiar ones: (1) naticnal treatment, applicable alsc to
doing business cancerns; (2) non-discrimination, by which
all signatories woulé receive the benefits of the
agreement unconditicnally; {3} transparency regarding
governmental measures; (4) disciplines on state sancticned
monopolies; and {5) groundrules governing subsidies.

Our trade negotiators hope that the coverage of the
framework agreement will be "broad but flexible”,. The
framework agreement itself would apply to a wide range of
sectors, but more detailed agreements governing individual
sectors might then be negotiated to permit both "greater
precision and flexibility in attaining appropriate degrees
of liberalization™.

The big question is, of course, what applicability any
of this has to shipping. Every Administration official
who was invelved in the Canadian FTA negotiations 1is
certainly keenly aware of the exceptional sensitivity of
the maritime sector in the U.S., and I can't imagine any
of us are anxious to repeat the FTA drill. At the same
time, broader acceptance of the U.S, concepts could be of
inestimable benefit in getting our shippers and carriers
the level playing field that has become the battle cry of
the industry.

If you accept that persuading couantries, especially
developing countries, to adopt liberal groundrules c¢ould
potentially be useful, then it's impeortant to gauge how
these countries would respond. If their response is to
insist upon the Liner Code as a model, then the exercise
would be of no interest to us. We already have the OECD's
Recommendation. Why move backward from that? If on the
other hand the negotiators produced a liberal sectoral
code on shipping, how many countries apart from the
developed countries would actually sign on? These are
valid guestions -- ones we have to address.

The U.N. Liner Code

Some of the angswers to our guestions are becoming
ciearer in the run-up to the Liner Code Review conference
in November. We can infer from the UNCTAD Secretariat
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papers that the Group of 77 will be interested 1in
expanding the scope of the Code to requlate non-conference
carriers. We can also foresee that developing country
signatories are contemplating a variety of Governmental
measures to ensure that they somehow preserve their 40%
shares of their conference trades or trades generally.

Group B, in which we expect to play a full and
constructive role, should, I think, be able to maintain a
united front on issues of this kind. There is no support
in Group B for any initiative that would impair the access
of non-conference lines to their trades. Consistent with
their philosophy of conference self-management, Group B
countries are also unified in opposing increased
governmental intervention, such as the recent
proliferations of unilateral cargo reservation schemes,
At the same time Group B is prepared to clarify those
parts of the Convention that may be ambiguous and to
consider possible improvements, where necessary.

In brief, it is difficult to see how consensus --
UNCTAD's preocedural modus operandi ~-- can be achieved for
any major new expansions of the Code. Convincing the
Group of 77 of that will, of course, be another matter.

Summary

What destiny do the tea leaves foretell for the
regulation of international shipping? Certainly, we
anticipate perceptible near-term activity in Western
Europe as the Eureopean Community strives to give greater
definition to its common policy and an increasing number
of countries sort out their approaches to the new,
inadequately-studied international registries. Hopefully,
we in the United States can reach some sort of agreement
on our promotional legislation but will not tinker
significantly with our enforcement mechanism. In the
international arena, the immensity of the tasks facing the
negotiaters in the OECD, the GATT, and the Liner Code
Review Conference suggest slow sailing. Ovyerall,
therefore, it doesn't appear that there are many major new
initiatives in the offing., 1In an indaustry still burdened
by serious overcapacity, perhaps a period of regqulatory
restraint might not be a had idea.
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Efforts to Remove Regulations Impeding
the U.S..Flag Liner Fleet

John Gaughan
Maritime Administrator,
Maritime Administration
U.S. Department of Transportation

It is a great pleasure to participate in thie important
conference which assesses the Shipping Act of 1984 four
years after its enactment.

I am saddened that the late-Chairman of the Federal
Maritime Commission, Ed Hickey, is not with us to con-
tribute his considerable knowledge, and even-handed
objectivity to these proceedings. He toock the helm of
the FM(C at a time when implementation of the new law
introduced dynamic changes in the long-standing practices
and ground rules governing the carriage of liner cargoes
in U.5. foreign trade. Additional responsibilities were
placed on his agency to expedite its regulatory actions,
and, by congressional mandate, to compile information on
the impact of the law on all affected parties. Despite
the heavy demands on the agency, under Ed's chairmanship
the PMC has been diligent in fulfilling its reaponsibili-
ties.

This well-balanced conference program, which Ed had a key
role in organizing, will surely help to advance the
objectives of the 1984 Act. He will be sorely missed.

Now, let us turn to this panel’s assigned topic, "The
Future of Liner Shipping and Regulation.” The composi-
tion of this panel provides a broad internatiocnal
perspective to our discussions here this afterncon. As
the head of the federal agency whose mission is to
promote the development of a strong American merchant
marine for commerce and defense, I will focus on the U.S.
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maritime scene.

Accordingly, I will examine the U.S.-flag liner industry,
its status and the need to reform restrictive U.S.
regulations that impede our subsidized liner companies.
Qur on-going efforts to eliminate discriminatory
requlations and practices that some trading partners
impose on our liner operators also will be noted.

As a final point, I will call your attention to the
recent, rather grave assessment of our nation’s maritime
resources and capabilities to meet national defense
requirements, by the President’s Ccmmission on Merchant
Marine and Defense.

But first, let us examine the outlock for the U.S. liner
trades.

U.S. Foreiqn Trade Liner Carqoes To Double

According to a Maritime Administration-sponsored study,
performed by Data Resources and Temple, Barker and Stone,
U.S. foreign trade liner cargoes are projected to more
than double by the year 2000.

In 1984, the year the Shipping Act went on the books,
62.5 million tons of liner cargo moved in U.S. foreign
trade. The study forecasts this tonnage to grow to
nearly 130 million tons as we cross the threshold into
the 21st cantury.

I wish I could report that the U.S.-flag liner fleet is
in a position to garner a significant share of this cargo
growth. However, the U.S.-flag market share of our
nation’s liner trade has been on a downward slant since
1976. 1In that year, 30.% percent of the U.S. waterborne
import and export tonnage of liner cargoes were carried
in U.S. bottoms. This share eroded with each successive
year, falling to 19 percent in 1986. And, first-half
tonnage figures for 1987 indicate that U.S.-flag carriage
for the full year will show a further drop to 15 percent.

Overtonnaging in our liner trades, and the attendant
fierce competition and depressed freight rates, are among
the factors impacting U.S.-flag coperations.

The Shipping Act of 1984 removed major U.S. government
constraints on liner operations of all flags serving U.S.
foreign trade. However, subsidized U.S.-flag liner
operators in this trade are still shackled by other U.S.
government regulations which impair their ability to
compete. These regulations emanate from the sections in
the Merchant Marine Act of 1936, which govern carriers
receiving Operating-Differential Subsidy (0ODS).
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Need For ODS Reform

The Administration, during the past several years, has
urged enactment of legislation to reform the ODS program
to provide U.5.-flag liner operators with greater fraedom
and flexibility in competing with their foreign counter-
parts. A number of differing ODS reform bills also were
introduced in the Congress, including several on behalf
of industry, to restructure the program. However, none
received sufficient industry or congressional support
needed for enactment.

Last October, the Administration submitted a new bill on
ODS reform. The bill, H.R. 3356, retains two key, previ-
ously sought Administration measures. Several new
elaments also are included to make it more relevant to
the collective liner industry, while keeping program
costs within acceptable limits.

The bill renews previous Administration efforts to
provide ODS operators with authority to construct their
vaessels on a worldwide basis. It also would make these
ships immediately eligible to carry government preference
cargoes, by eliminating the existing three-year delay for
such carriage if they are procured coverseas.

The new elements in H.R. 3356 would:

0 Provide presently subsidized and unsubsidized liner
companies with a one-year opportunity to enter the new
ODS program of l0-year contracts or grant agreements.

O Eliminate virtually all trade route restrictions to
provide the operators with the flexibility to adjust to
shifting trade patterns and cargc opportunities.

O Limit ODS paid to each liner operator to the lesser
number of ships operated during the previous two-year
periocd, or a maximum of 20 ship-years of operation
annually.

0 Permit ODS companies to own and operate foreign-flag
feeder vessels in their overseas operations.

0 Limit ODS paid for seafaring wage coste to the most
economical collective-bargaining agreement for the
minimum crew required by U.S. Coast Guard regulatiocns.

In constant dollars, the cost of H.R. 3356 would range
between $1.9 and $2.1 billion in ODS cbligations over the
10-year period, as compared to current program obliga-
tions of approximately $1.6 billion.

The imperative need to enable the liner industry to
upgrade their fleets with modern, efficient vessels at
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competitive world prices is underscored by several
financial facts of life.

The huge gap between U.$. shipbuilding prices and those
charged by low-cost yards in the Far East, and the
magnitude of recent and projected federal budget deficits
are not conducive to a revival of the subsidized ship-
building program.

Qur QDS operators, presently unable to build ships in
domestic or overseas yards, are in an untenable position.
They are compelled to compete against their foreign
counterparts with fleets comprised of substantial numbers
of obsolete or inefficient ships.

Of the 128 privately owned U.S.-flag, foreign trade liner
vessels, active and inactive, 70 are powered by ineffi-
cient, uneconomical steam turbine plants. Diesel

powered plants, which predominate in the foreign-flag
fleets, have fuel-consumption rates 25 to 30 percent
below those of steam-turbine ships.

Diesel-powered ships have another competitive advantage.
Their propulsion plants are easily automated for bridge
control of the engines. Steam plants are more complex,
with a multitude of auxiliary machinery, which preclude
bridge control and require larger crews. Some of our
steam-powered containerships have crews of 40 or more
seafarers. The comparatively few diesel-powered
containerships which joined ocur fleet in recent years
have crews of 21,

Crew costs are the highest component of U.5.flag oper-
ating costs. Fuel cost is the second highest. Surely,
the U.S.-flag liner fleet will continue to losée market
gshare if it is unable to replace inefficient fleet units
with modern, fuel-efficient vessels which can be operated
by small crew complements.

That is why we hope that in the remaining months of the
100th Congress, an ODS reform bill can be enacted. In
addition to the Administration’s bill, several industry-
sponsored measures are currently pending in the Congress.

At this stage, it would be difficult to predict the
structure of any ODS reform bill which might be reported
out by Congress in this session. 1In general terms,
however, we would expect such a bill to reflect a good
number of the Administration’s proposals, such as oper-
ating flexibility and foreign vessels acquisition. We
also believe that the bill would reflect some level of
compromige in the area of 0DS cost reduction. The
balance will have to be carefully struck, however, in
view of the Administration’s, as well ae the Congrass’,
concerns about the budgetary impact.
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Foreign Impediments To U.§. Liner Operators

Now, let me turn te another source of government regula-

tions which also impede the efficiency of U.S.-flag

liner companies. These impediments “"were not made in the
U.5.A." They are the product of a number of our nation's
trading partners -- particularly in the Far East.

The aggregate constraints on U.S.-flag operations in that
region include the inabhility of our carriers to set up
their own full-service agencies, own or operate dockside
or inland container terminals, container-handling
equipment, or trucking firms. Our liner companies also
are disadvantaged by preferential treatment accorded
national carriers, such as cargo-reservation policies and
berthing access.

In November of 1986, then-Deputy Secretary of Transporta-
tion Jim Burnley and I led a mission to that region to
protest the restrictions imposed on our liner operators
by Japan, South Korea and China. I also dispatched some
of my senior staff to Taiwan to lodge our strong oblec-
tions to the obstacles imposed on our liner operators
gserving in that trade.

In our discussions with government officials in the Far
East, and subsequent follow-up meetings and exchanges last
year, we stressed that their carriers encounter no con-
straints on their operations in our country. We advised
them that if they want their carriers to retain the full
freedoms they enjoy in the United States, they should
ensure that U.S.-flag carriers receive reciprocal
latitude to conduct unfettered operations in their
countries.

The productivity of the total intermodal transportation
system is determined by the efficiency of each of its
compo-nent parts: ship, truck, rail and the container-
transfer interfaces of the system. The impediments
imposed on cur carriers in the Far East adversely affect
the total system.

OQur efforts to have foreign restraints lifted have made
progress, but not as rapidly as we would like to see.
However, the Federal Maritime Commigsion’'s recent Sec-
tion 19 activity in regard to Taiwan’s discriminatory
practices, has sent a very stern message to that country
and others in the Far East. It is clear that the FMC is
ready to "play hard ball." fTransportation Secretary Jim
Burnley also has made it known that he will continue to
be actively involved in removing foreign restrictions on
U.S.-flag carriera.

I believe we are going to see some very positive develop-
ments which not only will benefit the liner companies,
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but also the shippers who are affected by those
constraints.

To close cut this section, let me mention another re-
striction, which impacts the interests of shippers and
liner operators of all flags. 'This is the "never on
Sunday" work rule in Japan which cloaes down longshore
operations. That rule suspends cargo-handling operations
52 days a year, and surely affects shippera, particularly
those whose operations are geared to "just in time"
deliveries.

Intermodal Productivity Continues To Post New Gainsg

Since the advent of containerization, picneered 32 years
ago, when Malcolm McLean transported 58 20-foot con-
tainers on the tanker IDEAL X from Newark, N.J., to
Houston, Tex., we have seen an enormous growth in inter-
modalism. That innovative voyage marked the beginning of
the end of break-bulk general cargo operations.

Successive generations of ever-larger container ships,
and concurrent growth in the size of containers, have
greatly increased the efficiency of intermodal shipments.
Terminal productivity also has grown with the introduc-
tion of high-speed container cranes and intermodal
container transfer facilities which expedite transfers
between modes. Computer-controlled terminal and cargo-
tracking systems and electronic data interchange permit
carriers and shippers to quickly pinpoint the location
and status of their shipments.

The introduction of the low-bad, double-stack container
train by American President Lines in 1984 spurred an
enormous expansion of landbridge shipments. These trains
provide 40 percent cost savings over conventicnal flat-
car rail shipments At last count, more than 60 double-
stack trains per week were departing the West Coast for
Midwest, East Coast, and Gulf Coast destinations.

American-flag liner companjies have been in the fore-
front of many of these innovative advances. Today, two
of cur carriers, American President and Sea-Land are
part of total transportation companies which offer
shippers point-of-origin to point-cf-destination service
and accountability on a single bill of lading.

Commiggion on Merchant Marine and Defense

As a final point, I would like to underscore the
importance cof peacetime commercial maritime operaticns
and resources to meet our nation’'s military support
requirements in wartime,

The contraction of the American-flag merchant fleet and
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shipbuilding industry during the past decade has gener-
ated mounting concerns about our maritime posture within
our defense establishment. It also led to the creation,
in December 1986, of a seven-member Commission on
Merchant Marine and Defense. It was appointed by the
President to examine the status of these industries and
evaluate their current and projected capabilities to
support military operations to the ysar 2000.

As a member of the Commission, I can assure you that
this assessment of our maritime rescurces and capabili-
ties to meet wartime military sealift and support
requirements was the most comprehensive undertaken since
the dark days of World War II. Between January and
September 1987, the Commission held 12 multi-day
meetings. It also conducted six public hearings in which
officials representing the U.S. liner companies, bulk
cargo carriers, shippers, seafaring labor, shipyards and
allied suppliers, and Federal and state maritime
academies testified on the problems and needs of their
individual sectors.

Commission Findings

The Commission completed its report of preliminary
findings and transmitted it to the President and the
Congress on September 30, 1987.

The report points up alarming contractions in the size of
the oceangoing merchant fleet, seafaring work force, and
the shipbuilding and ship repair industry, which have
major national defense implications.

Without going into its 24 principal findings, let me read
just two excerpts which succinctly point up the gravity
of the inadequaciee of our maritime resources to meet
military reguirements:

“The Commission has found clear and growing danger to the
national security in the deteriorating condition of
America‘s maritime industries. The United States cannot
consider its own interests or freedom secure, much less
retain a position of leadership in the Free World,
without reversing the decline of the maritime industries
of the nation. . .

"There is today insufficient strategic sealift, both
ships and trained personnel, for the United States, uaing
only itge own resources as required by defense planning
assumptions, to execute a major deployment in a contin-
gency operation in a single distant theater such as
Southwest Asia. Without decisive action, the situation
will worsen substantially by the year 2000.-"
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Recommendations

As a2 follow up to its findings, the Commission, on
January 25, transmitted a second report to the President
and the Congress. This contained its recommendations of
actions to be taken by the executive and legislative
branches, and the private sector te halt and reverse the
deterioration of the shipping and shipyard industries.

The report contained seven principal recommendations.

The first urged the President to lsaue an executive orderx
stating & national maritime policy which reaffirms that a
strong American merchant marine and shipbuilding and
repair industry are essential to national security and
defense requirements. As part of this recommendation, it
called for the President to also transmit a National
Security Decision Directive to all relevant Federal
departments and agencies to take all steps within their
authority to foster the rebuilding of the U.S.-flag
merchant marine and the domestic shipyard industrial
base.

The second recommendation urged enactment of legislation
to reform the Operating Differential Subsidy program in
this second session of the 100th Congress.

The Commission supports ODS reform legislation.

The third recommendation is intended to generate ship
construction contracts for U.S. yards. A principal com-
ponent is a "Procure and Charter" program. This calls

for the construction of an average of 12 ships per year over
a l0-year period, with government funding, for charter or
sale to U.S5.-flag operators. The ships could be of any
principal type of oceangoing, militarily useful, commer-

cial ships.

Another initiative recommended by the Commisgsion is
revival of previocusly used build-and-charter arrangements
to replace nine Military Sealift Command clean-product
tankers. This would entail long-term MSC chartere which
would be the basis for loans for the private construction
of the tankers. To be viable, the existing five-year
limitation on such charters would have to be extended.

In its other recommendations, the Commission:

* Urged that the Congress and Administration act
to eliminate discriminatory practices which inmpede
U.S.-flag shipping operations.

* Stressed the need to reinforce and improve the
existing cabhotage laws restricting U.S. water-
borne domestic trades to U.S.-owned, U.S.-built, and
U.S,.-registered vessels,
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* (Called upon the Department of Defense and the
Navy to overhaul the method of solicitation for
the procurement of ocean shipping services for
carriage of defense cargoes.

The Commission wants to replace the present
system, which encourages bids that do not cover
fully distributed costs, with a stable rate system
based on established tariff rates charged to
commercial shippers.

And, as a final point,

* Proposed that the Federal government undertake a
Joint effort with the maritime industry to improve
its efficiency and productivity by the creation of
three task forces on Maritime Efficiency, on
American Shipyard Efficiency, and Intermodal
Transportation and Efficiency.

As one who wears two hats -- ag head of the Maritime
Administration and a member of the Commiesion on Merchant
Marine and Defense -- I recognize and strongly believe
that a strong American-flag merchant marine and support-
ing industrial base are vital to the economic welfare and
security of our nationm.

The United States, as the leader in world trade, must
have a fleet that provides it with effactive leverage
over the freight rates and services that govern the
carxriage of its trade. And, as the dominant military
power of the Free World, it must have a merchant fleet
and supporting maritime resources to provide logistic
support of armed services in event of war.

I realize that there are no quick fixes to correct ocur
shortcomings. But, I beljeve that the Commission’s
preliminary findings and recommendations have made it
clear that our maritime industry is a vital national
defense asset that deserves pricrity attention to halt
and reverse its decline.

The maritime history of the United States reveals that
popular support of the merchant marine reached its
highest plateaus in wartime, but guickly waned after
peace was raestored.

The lack of public awareness of the merchant marine‘s
agsential wartime rola, makes it difficult to obtain
federal financial assistance to support its commercial
operations in peacetime. That is particularly true today
with the on-going thrust to reduce federal budget
deficits.

Neverthelesg, the Commission reports clearly and
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emphatically document that strengthening our merchant
fleet and shipyard industry is imperative to our national
defense. Since it establishes our military dependence on
these maritime resources, it provides a sound case for
evaluating federal support of these industries against
budget requests and priorities for other military
reguirements.

That could be a major step in charting a new course in
remedying our maritime deficiencies.

In summary, 1988 could be an important year for reshaping
federal maritime policies and strengthening the U.S.
maritime industry. We are confident that the momentum in
removing foreign restrictions on U.S. liner carriers will
pick up during the year. We are also hopeful that it
will be the year in which the long deadlock on the proper
shape of ODS reform will be broken, and enabling
legislation enacted.

I alsc believe that the findings and recommendations of
the Commission on Merchant Marine and Defense will be
instrumental in setting higher priorities for the
restoration of our merchant marine and shipyard
industries to levels commensurate with our national
defense requirements.
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Should Conference Regulation Have

a Future?

Gunnar K. Sletmo
Professor, Ecole des Hautes Etudes
Commerciales
Montreal, Canada

Introduction

The background paper prepared for this conference (FMC, November
1987, Session 8) refers to several questions to ask of the tea leaves,
One way to summarize those questions may be to query whether liner
gervices and conferences should continue to be regulated or are best
left to their own devices. In order to answer this question, it may
be useful to first look at three related questions:

1. What is to be regulated?
2, Who should do the regulating?
3. For whom should regulation be done?

Unless we consider the political and economic realitiles of
conference regulation, we rigk being caught in a philosophical cobweb,
We are often reminded of the danger of seeing only the trees,
forgetting the forest, Is it posaible we in shipping do the same?
That we only see conferences and forget world trade? I firmly
believe we are guilty of such myopia. Interestingly, the closer cmne
gets towards an apparent consensus on these matters, the greater the
risk that conclusions may be seriously wrong. In order to illustrate
the ideas just expressed, it may be useful to take as an examplé
elements from the deregulation of air transportation in the United
States.

Alrline deregulation and economic rationality

When the House o¢f Representatives passed the US Adrline
Deregulation Act on September 21, 1978, it did so with 363 to 8 votes.
Thias near unanimity reflected an almost hypnotic bellef in arguments
presented by academic economists who had long seen commercial
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traneport and tegulation by the Civil Aeronautice Board as a
pelf-evident case against the evils of competition among the few and
the inefficiency of sector-specific regulation. A fconsenaush emerged
and air transport was freed from specific regularion and became
subject to antitruat laws.

The view that full deregulation rtepresented an unconditional
good was essentially based on economic arguments applied to 2 limited
problem, namely that of the economic characteristics of air transport
for any given set of markets of city pairs. Little attention was
given to factors such as airport and gate capacity, long term
financial stability of airliney, economies of scale in large marketing
systems, etc.

The economic rationality wunderlying the ex ante analysis of
airline deregulation was not necessarily wrong, but it gave misleading
results because it wae basically limited to the operation of aircrafr.
This form of bounded ratlonality, limiting our amalytical horizon ro
what we can see and control, may yield interesting results but risks
giving rise to grave error in the long run,

Today not everyone agrees on the merits of airline deregulation,
and 1t is already abundantly clear that many of its effects are
contrary to the hopes of its proponents.

The passage of the US Shipping Act of 1984 was more judiclously
carried out than airline deregulation. In particular, the provision
for an extensive review of the effects of the new regulations
pertaining to conferences representa a sign of wisdom that must be
welcomed by all concerned. I also think it appropriate ro
congratulate the Federal Maritime Commission for the way in which it
is carrying out the review process. Let us hope this will make it
possible to significantly enlarge the scope of the snalysis, compared
to the more narrowly defined sectoral approach often seen in antitrust
and regulatory literature.

What is to be regulated?

This question serves as a reminder that there may be lirtle
agreement even among close neighbors on the appropriate scope of
conference regulation, In the United States common carriage of goods
by water in the foreign commerce of that country 1s regulated. That
is a wide definition, presumably covering all forms of liner
transport, whether it 1s provided by cenference lines or independents.
This is a far cry from the Canadian situation where «certain shipping
conference practices® are exempted from that country's Competitionm
Act.

Thus, the United States and Canada start out from rather
different premises - one reserving a right to regulate all comnmon
carriage, the other limiting itself to dealing with certain

conferences practices. In either case, however, it is clear that the
underlying consideration is that of the market power of few sellers.

The question of what to regulate in fact has many dimensions.
One 1s the scope of conventional conference legislation. Should it
cover alse non-conference operators? Inland services at home and
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abroad (as in the case of US legislation)? S$Should it cover the world
or only direct services to and from our shores? Another dimension is
that of regulating markets versus regulating only the sellers.

Governments frequently Intervene in shipping markets in ways
which manifestly make the markets less, not more competitive,
Examples are well known: cargo reservations or preferences, subsidies
and preferential tax treatment for national 1lines, bilateral
agreements, etc. Some countries have introduced tdefengive
legislation* in an attempt to offset protecrionist measures by other
countries. Such defensive legislation 1is often meore aimed at
protecting national flag shipping than the interests of the exporters
and Importers who depend on competitive shipping services.

Yet another form of regulation relates to the treatment of
shippers who form orgaenisations to deal with liner conferences or
individual lines. While some countries have actively encouraged the
creation of shippers’ councils in the belief that individual shippers
have little bargaining power In shipping markets, others have doubts
about their effectiveness or even legality.

It appears then that it should not be seen as evident that
regulation should be limited to the sellers of shipping services. In
some cases, it may be argued that some buyers, 1i.e., shippers, may
also be in a position to exert market power to an extent such that
regulation could be considered, Finally, in a world of sovereign
atates, some would suggest 1t could be necessary to regulate the
regulators, i.e., the goveroments,

The background paper for today's session gives considerably more
attention to the liner industry than to the other players in the liner
market. It i1s therefore appropriate to look specifieally at the
question of trends in regard to conference market power. However, in
80 doing it should not be fergotten that regulation of sellers only in
any given market cannot be assumed to give rise to efficient market
conditions except under rather special circumstances. The case of
conference monopoly power must not be allowed to be taken as
self-avident. It 4is not, as the following review attempts to
illustrate.

Weakening conferences?

The long term decline of conference market power was documented
in considergble detail in our book on liner conferences published in
1981 (Sletmo and Williams, 1981). The FMC background paper provides
some more recent information on the subject. In its notea for Session
8 (pp. 47-57) it iz pointed out that the liner industry, tdespite
being cartelized?, earns low profits, but that there also is continued
high investment.

The combination of cartelization, 1low profits and Thigh
invegtment is reminiscent of the domestic US airline industry of the
regulated era, and could be construed as an argument in favor of
furcher tderegulation? in the form of removal of antitrust exemption
from liner conferences. Howaever, the analogy between domestic air
transport and liner services is misleading. Exceas investmwent in the
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airline industry before deregulation was undertaken by carriers
already dominant in the market and protected by legislated barriers to
entry. Thelr reagsons for investment was to protect market shareg and
to further increase barriers to entry, removing any temptation
cutsiders might have to atrempt to gain access to the small club of
trunk carriers. Furthermore, CAE pricing formulaes allowed carriers
te tecoup a significant part of investment errors,

The excess capacity Iin liner shipping - and resultant low
profits -~ does not exist behind a protective legislated barrier to
entry. HRather, it is due to weak barriers to entry. New investment
is frequently undertaken not to protect the market share of exlsting
carriers but by newcomers wishing te gain access to liner markets,
Many of these new investors are outsiders, operating wicthout
conference membership.

Other indications of competitive pressuree in world liner
markets are the number of newcomers as well as the fallure of some
well established carriers. Indeed, the FMC background paper notes
that «These fairly radical changee in rankings over auch a short
period of time testify to the dynamie, competitive and rivalrous
nature of the industryr (p. 51, FMC, 1987),

The present competitive conditions in liner markets are not new,
They have always been present although to varying degree in different
markets, However, since the advent of containerization in the 1960s,
competition has become a structural phenomenon in world liner
shipping. The emergence of land and minibridges, the disappearance of
conventional port hinterlands and the globalization of wmarkets and
production have =esroded old trade route monopolies and traditional
customer loyalty.

The question of whether liner conferences may some day regain
monopoly power and acquire a stanglehold on world trade has become
irrelevant. Liner technology and the economlc interdependence between
the different regions of the world make long term liner monopolies

impossible.  This situation is not wunique to liner shipping,
Basically all mature industries find that the globalization of world
markets has given rise to permanent competitive pressures. Tt

suffices to think of crude oil, e2luminium, automobiles and even some
younger industries such as electronics.

The weakening of conferences does not mean they will simply
disappear. Instead, conferences may be the only alternartive to
concentration of liner shipping in the hands of a few global shipping
companies. Possibly established as some form of marketing franchise
systems, combining the resources of many smaller companies., The
historical transition of conferences from exclusive clubs monopolizing
specific trades to a form of trade organizations facilitating
tooperation and rationalization poes back to the beginnings of this
country but was greatly accelerated by containerization. The pricing
and coordinating functions now fulfilled by conferences will always be
needed, whether the conference institution survives or not,

At this point we can conclude that regulation of conference
power should no longer be seen as a priority in shipping policy.
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Technological and changing market characteristics are already doing
the job. Instead, governments should be concerned with the continued
ability of conferences to fulfill their self-regulatory functions in
areas of pricing and rationalizatfon. This brings us to the next
question:

Who should do the regulating?

If we limit ourselves to the case for regulating the liner
industry, leaving aside questions pertaining to regulating governments
{defensive legislatiom against unilateral protectionist measures) and
the control of buyers (regulating monopsony power), we are faced with
a fundamental question: Should governments regulate the liner
industry or should the industry regulate itself through conferences?

The answer in the United States has tended toc be a bitr of both.
Conferences are allowed to regulate certain aspects fo liner shipping,
provided the conferences themselves are regulated by governments.
Generally speaking, other OECD natlons have tended to rely more on

self-regulation with governments intervening only as a last resort or
not at all. .

An inreresting question therefore is whether the future will
take us towards more or less government involvement Iin liner markets
and conference. Some seem to think that the trend is to more rather
than lese regulation by government. Indeed, the FMC background paper
(p. 56) suggests that US {(compecirion) 4aphilosophy is in increasing
favor abroad as evidenced by the recently adopted shipping regulations
by the European Community and the OECD Common Principles of Shipping
Poliecy. Moreover, several of the provisions of the 1984 Act are
embodied in the new lepgislation to be jimplemented by Canada and in the
shipping policy proposals under consideration in Australiapx,

Thig presumed convergence of regulatory philosophy may turn out
to be illusory, and certainly in the case of Canada. Tco demonstrate
this, we need to take a closer look at the recently adopted Canadian
conference legislation. For a while it indeed looked like Canada
would throw out its traditional pragmetism and join the United States
in its vigilant sacepticism of conferences., At some point, Canada
appeared determined to go even further than the United States (Sletmo,
1987a, b). However, the final result is quite differemt.

A Canadien government document (Abbott, Transpert Canada,
September 1987, p. 3) concludes that 4The American and Canadian
legislation regulating liner shipping 1s based on greatly differing
premises¥. 1In fact, the apparent similarity between the US Shipping
Act of 1984 and Canada's Shipping Conferences Exemption Act, 1987 may
be more motivated by expendiency than by philosophical harmony. (Box
1 provides a comparative summary of US and Canadlan conference
legislation.)
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Briefly stated, the US and Canadian legislation displays
important differences with respect to objectives, coverage and the
powers of the regulatory agencies. While the United States Act serves
several specific purposes, namely to regulate liner shipping, promote
an efficient and economic tramnsportation system and to develop a US
flag liner fleet for national security needs, the Canadian couference
legislation basically 1limits itself ¢toc exempt certain shipping
couference practices from the provisions of the Competition Actr. Tt
is clear that the Canadian approach is nefther interventionist nor
promotional with regpect to liner shipping and shipping conferences.

This policy, 1f a tradition of political neglect can be
described as ¢policy’, 18 consistent with Canada's preoccupation with
free access for her exporters to competitive shipping markets rather
than with maintaining or developing a national flag liner fleet. An
elaboration of Canadian views of intermational shipping policy can be
found in the Report of the Federal Task Force on Deep Sea Shipping
(Slecmo, 1985). Interestingly, that Task Force lavrgely ignored
questions of liner shipping emphasizing inetecad the importance of
efficient bulk warkets. That is where Canada's real concerns lie
rather than in liner shipping.

Whereas the history of US poliey with respect to liner
conferences includes power struggles between maritime agencies
(including the Federal Maritime Commission and the Maritime
Administration) on the one hand and the Justice Department’s Antitrust
Division of the other, similar struggles are largely unkmown in Canada
except for local skirmishes at the level of interdepartmental
comnittees.

It is therefore no surprise that Canadian conference legislation
allows the existence of #closed conferencesd, giving conferences the
tight to regulate their mewmbership whereas in US trades conferences
aust be of the fopen* variety.

Several provisions of Canadisn draft legislation would have
seriously limited the ability of conferences to maintaln s realistic
rate structure. For instance, severely limiting or even prohibiting
the use of loyalty contracts was considered. It was proposed to allow
independent action for service contracts as well as removing
confidentiality from such contracts. Finally, it was also suggested
to maintain a so-called fsunset clause#, or a definite expiration date
for the bill, thereby maintaining the threat of even stricter control
of conferences in the future. The cumulative effect of all the
proposed changes in the previous legislation would have been to
eliminate conferences in their present form in Canadian trade.

The final version of the bill adopted by the Canadian House of
Commons on June 29, 1987 recogrized that a restrictive bill would not
serve Canadian shippers. 1In fact, it might potentially harm them by
reducing the availability of conference services in Canadian ports,
As a result of sguch conailderations, present Canadian legislation
continues to allow the use of loyalty contracts subject to certain
conditions, and expressly forbids {independent action in the case of
service contracts which may be kept entirely confidential. The old
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sunset clause which was part of Canada's 1979 conference legislation
has becn removed in favor of a review process.

Canada's conference legislation reflects two considecrations:
first, to assure the continued presence of conference eervices in
Canada ports by providing conferences with a regulatory environment
equal to or more favorable than that provided in the United States;
and second, to avold unneceasary conflict with US conference
regulation. It would be a misconception, however, to view Canadian
legislation as reflecting US regulatory philesophles. A powerful
illustration of this 4is the relative absence of a speciflcally
maritime regulatory apparatus in Csnada. In general, it would be
reasonable to conclude that Canada would gladly leave the regulation
of liner markets to the conference members as long as the government
has some means of intervening in extreme (and unlikely) sicuations.
It is not possible here to undertake a similar analysis of conference
legiglation in the EEC and Australia. Even so, it is quite plausible
to argue that philesophically a great distance remains between the
United States and its main trade partners when it comea to conference
legislation. However, it appears that the US 1984 Act has gone a long
way towards reducing costly and frustrating interference with
conferences. If correct, this is a welcome development, even if
fundamental differences remain.

Nevertheless, it would appear that the question of self-
regulation wversus government regulation essentially remains to be
recolved. The greatest problem with government regulation is that it
tends to breed similar or retaliatory legislation in other countries.
Liner markets are truly international. Government legislation 1s not.
It is therefore not unreasonable to argue that liner conferences are
better able to adjust to the realities of internatlonal shipping than
national regulatory schemes, Canadian conference legislation would
appear consistent with this view when {ts origin and spirit is
carefully considered. In conclusion, it would be most unfortunate 1f
the hypothesis of the development of an international congensus based
on American regularory philosophy should be accepted withoutr further
analysis. The case for private or self-regulation remains strong and
ie perhaps stromger now than ever before,

For whom should regulation be done?

The last of our three questions brings us to what should
logically have been the starting point: What 1is the objective of
liner sgervices and the regulation thereof?  American regulation
specifically refers to a fnou~discriminatory regulatory process...
within a minimum of governcment intervention and regulatory Ccostsd,
tan efficient and economic transportation system...* and dthe
development of an economically sound and efficient U.S. flag liner
fleet capable of meeting national security needs.»

These objectives clearly center on the supply side of ocean
liner markets and on national interests. This preoccupation with the
ship operating industry is paradoxical in an age where shippers are
increasingly active in the political process that underlies the
formulation and executiom of regulatory policies.
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Given the deeply seated suspicions directed at the conference
institution from many quarters and the assumed evil of cartelization,
there is a tendency for the public debate to cast conferences as
exploiters and shippers as exploited, Economic analysis has often
been used to argue a priorl that rationally it has ro be rrue that
conferences distort market mechanisms at the expense of shippers
specifically and society at large,

Yet, economists aleo argue that sectorisl or industrial policies
almed at protecting or promoting a given industry or sector are not
only futile but costly (Norton, 1987). Thus, on purely academic
grounds those who would accept the first and second cbjectives of the
US Shipping Act, should reject the third objective (fleet promotion).

Maybe it is time te recognize that regulation is not simply a
question of rational economic analysis. Even with the best of
intentions on the part of all, it could not be. Rationality {is
bounded by our reach and understanding. Institutlons, politics and
power are all part of the reality of regulation and markets. (Stern
and Reve, 1980}, It 1s tiwe to recognize 1t explicitly. To do so is
toe bring a healthy scepticism to the review of seemingly rational
arguments and anslysig,

Political power is at least a3 Important as economic power in
shaping markets and regulation. An analysis of the political power of
conferences relative to shippers might very likely conclude that
conferences have even less power than what has been observed in terms
of changing market structures, It is also quite likely that cthe
political power of large shippers has increased significantly over the
past decade.

The question then is who needs the protection of regulation? If
we believe that globalization is the basis of future would trade
{(Levite, 1983), the objective of liner regulation mustc be to allow
liner markets to serve international trade through rational, worldwide
liner merkets.

Shipping, seen in this context, must be seen as part of general
international trade policy. Nationalistic policies with respect to
specific sectors can only detract from the overriding objective of
freer world trade.

Liner shipping has become a highly price sensitive commodity.
Experience has shown that national policies aimed at promoting,
stabilizing or otherwise controlling commodity markets are doomed to
failure, Now that liner shipping due to technology and market factors
has reached a mature stage is an industry, it can only be hoped it
will be allowed more, not less freedom to develop market mechanisms
consistent with its fundamental characteristics, In mature industries
markets are better regulators than governments. This is doubly true
in the case of global, foctloose industries such as ocean shipping.

In rthe international liner industry conferences can never again
expact to control markets. A more likely scenaric is that thelr role
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will become more limited, largely relared to questions of operational
efficiency. Let markets, not philosophy, determine the future of
liner shipping and conferences. This, then, is the answer to the
question we set out to answer.
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Next Moves in the Regulation Game

Russell Sunderland
Director of Shipping Policy
and Emergency Planning
United Kingdom Department of Transport

We are asked to speculate on the future degree of inwolvement of
governments in the regulation of liner shipping. It may be useful to
distinguish three types of govermmental activity. The kind of
requlation with which we are most familiar is that which is designed
to safeguard user interests directly. Essentially, this will be
legislation to control conference practices but in some countries it
may take the form of intervention in the market to try to secure
"reasonable" freight rates. The second type is aimed at protecting
or promoting carrier interests - commonly, but by no means necessar—
ily, natiomal carriers. Much of this is of very recent origin and
very little of it has actually been used, I would distinguish a
third form of goverrmental activity and that is the process of
agreeing intermationally on the ways in which regulations of the
first two types should be developed and implemented.

Nobody should be surprised if over the next few years we see more
activity of the second and third kinds than of the first. There are
two good reasons for this. First, the laws governing competition
between liner shipping companies have been exhaustively reviewed in
most of the industrialised countries in recent years. We are now
entering a period of seeing how the coat fits. The second of course
is that the competition provided by independents to the conferences
has greatly altered most govermments' perceptions about the need for
close regulation of conference activities. The positive side of this
shift in the balance of power has been innovaticn by the conference
lines, lower freight rates generally and a wider range of service on
offer to the shipper.

But the same process by which conference shares of trade have been
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whittled down will inevitably encourage governmental activity of the
second kind., Even where conferences hold on to something like their
traditional market share, the increased tendency in the liner world
to operate ships on registers where lower costs can be found or to
charter in vessels according to opportunities in the market, will
increasingly focus the minds of governments on ways of helping to
safequard a national presence in liner shipping, if for no other
reason, then to maintain a reliable fleet for use in crisis or war.
I assume in all this that the OBCD countries will continue to
maintain the right for outsiders tc¢ compete freely with the
conferences and for liner companies to charter vessels from wherever
they will, and that such constraints as exist on the right to flag
out are at any rate not intensified.

What form will this attention to national interests take? I would be
surprised if, before the end of 1988, the new powers of the EBEC to
act in a co-ordinated way against cargo reservation in our countries
had not been used, or at least, secured tangible results in the way
that Section 19 of the 1920 Act has done in the past in the USA. But
I do not see this as necessarily the central issue of the next few
years. A simple enumeration of the dbstacles to free competition
around the world may well yield the conclusion that cargo reservation
is the most prevalent mischief but it is one that is susceptible to
being dealt with through negotiation between governments, and for all
the undisciplined follow-up by the developing countries to the N
Liner Code Convention, it is encouraging to note that in those
countries which account for the overwhelming proportion of world
liner trade, liberal policies remain very much in the ascendant.
What we can be less sure of is how we will all respond to problems of
non-camercial competition. The glut of tonnage has spawned new
liner companies and established lines have grown enormously with help
of various kinds. These lines have attacked the conferences' pricing
structure and taken away business on a considerable scale. There are
no easy criteria by which to judge those operations which are in
accordance with market principles and those which are not. Neither
the US Controlled Carriers Act nor the EBC regulation on unfair
pricing practices look like the last word on this subject. But it is
vital that governments should apply themselves to the task of
defining unfair operations and finding workable ways of controlling
them if the liberal principles to which I have referred are to remain
the cornerstone of the industrialised countries' shipping policies.

Those who are familiar with the story of the requlation of
international steel trade over the last ten years will recognise the
dangers of an indiscriminate approach to the dumping proklem. 1In
that case, requlatcrs had the advantage of an international agreement
- the GATT Anti-Dumping Code - and well-tried national procedures for
implementing it. boet over the course of five years occasional
selective use of anti-dumping action degenerated into universal
floor-price systems and quotas both in the USA and in the EBC.
History may show that the world economy benefited in the long run
from almost total government control over steel trade in the main
user countries of the western hemisphere but I cannot believe that
anybody would advocate the same solution for liner shipping. In any
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event, the developing countries will have views on some of the things
which we do for our industries to help them compensate for higher
crew costs in particular, so there will be a real debate over what is
permitted by way of assistance and what is not,

An optimist might suggest that in the wake of the failure of the
United States Lines round-the-world services the chances of container
shipping finding itself engaged in further massive rate—cutting
battles was much reduced. I would suggest, on the contrary, that the
risk is now greater. Lines from the Far East who may enjoy a
different sort of relationship with government and the builders of
their ships, may take heart from this demonstration of the
industrialised world’s devotion to market principles. If a
government is prepared to see an operation of that magnitude by one
of its leading flag—carriers fail, and if it remains dGevoted to
keeping its market open for all camers, might this not be an
encouragement to those with access to government funds to chance
their arm that bit further? The shipyards are still there but the
elbow room in the liner shipping market is not. As the papers
prepared for the symposium correctly point out, it has been possible
to accommxlate so many new container operators during the last
fifteen years or so because the container market itself was growing
at the expense of general cargo. But that process is now at an end.

The conclusion I draw from all this is that the area which the US/CSG
Dialogue did not explore - that of unfair pricing practices - may
soon be ripe for inter-governmmental discussion. But it should not be
the only item on (ur matual agenda. The original objective of the
Dialogue was ambitious. It required of the parties two far-reaching
commitments :

(1) to introdwe no new obstacles to open competition in
intermational liner trades, and

(ii) to Join in taking countermeasures to secure open trades
when a line of any party was threatened.

These are comfortable concepts in the context of an understanding -
and the recent OBCD shipping policy decisions and recammendations are
testimony to that - but a legally binding agreement is another
matter,

Loocking back on three and a half years with the CSG and on the
formidable amount of work that went into the Dialogue in the two
years preceding that, I am struck by how far we have all come since
the time - less than ten years ago - when the two sides had little
else to talk about except their disagreement over the Liner Code
Convention and the conflict of jurisdiction inherent in matual
attitudes to liner conferences.

Today we meet in an atmosphere of mutual trust and we are learning to

work together in a strictly pragmatic way on particular problems as
they arise around the world. Our relationship is underpinned by a
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useful memorandum signed in Copenhagen in 1986. It is now time to
build on these successes. The UN conference called to review the
Liner Code Convention in Octcber presents us with the perfect

opportunity.

The UN Liner Code is now deeply embedded in the policy of the EBC and
I believe that lingering atterpts by other countries to have things
otherwise will be detrimental to us all. It should be recognised
that only by embracing the Convention - however platonically - have
the FEC member states been able to summon up the collective political
will to enact a package of shipping policy regulations that can have
enormously beneficial effects for other countries that believe in
maintaining a liberal shipping regime. Practices that plainly flout
the Convention through the formal reservation by governments of
shares of cargo or by other means are to be resisted. The means of
resistance will vary - the regulations describe diplomatic represen-—
tations as a form of coordinated action - but cbviously the remedy
should be proporticnate to the degree of protection applied.

The US Administration, never having subscribed to the Convention, has
naturally seen difficulty over agreeing with the CSG that the way in
which the Code is applied should be one of the principal criteria
for determining whether co—ordinated resistance should be set in
train. Despite the Brussels package, which guarantees aqual access
for US and CSG lines in CSG codist trades, they maintain that the
Code has at least a protectionist flavour by introducing the concept
of a specific share of conference traffic to developing country
national lines.

I hope we can set that arqument on one side and, quite without
prejudice to the US position of principle, agree between ourselves an
approach to the Code Review Conference that identifies some positive
negotiating goals. Separately fram this, the time has probably come
for us to define forms of protectionism vwhich we can both in good
conscience deplore, (without the need for any reference to the Code)l,
and which should be subject to more formal joint resistance
procedures than we have agreed so far. The list may be cuite
restricted at first and the candidates few. Other cases may fall to
be dealt with by national procedures of any of the parties.

Finally, I see a rather urgent need for an agreament between the EEC
and the US authorities on how to settle disputes arising fram
difficulties in differences in coampetition legislation. Differences
are of themselves not necessarily to be deplored. None of us can
ignore our historical origins, and a cowaon requlatory regime for the
North Atlantic must be far in the future. Perhaps differences may
even in some cases be a good thing. They may enable legislators to
compare and contrast, and in due course to imitate. We have seen that
process at work in Canada recently. what we must avoid is the
attitude that no differences really matter, that the other side can
get on with its own affairs while we get on with ours,

So if 1 can try to answer the question posed to this session, I think
we shall see little new law-making in the near future, but there will
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be a good deal of activity by govermments in using existing laws
aimed at removing distortions to competition. And I hope that we
shall see much more co-ordination of governmental activity - in an
extension of the US/CSG Dialogue agreement, in some form of
international consensus on what constitutes unfair pricing and, at
least between EEC and the USA, on the rules of competition for liner
shipping.
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Development of Shipping Policy
In the EEC

John R. Steele
Prisma Transport Consultants
(Former Director General for
Transportation,
European Economic Community)

Until 1984 the dichotomy between US policy towards shipping and that
of the Eurcopean countries stemmed from the proclivity to regulation of
the US and the conscicus avoidance of it in Europe, Thus, in Europe,
not only was there no equivalent of the FMC:; but in almost every -
perhaps every - European country international shipping was excluded
from the operation of the anti-trust laws, This attitude derived
partly from an unwillingness of Governments to get invelved in
requlating an activity that seemed to get on guite well without it; a
recognition of the jurisdictional disputes that arose if Govermments
were involved and which led to major rows between Eurcpe and the US!
and on the part of the industry an unwillingness to be regulated and
the political power to aveid it.

In economic terms, the policy was based on closed conferences and open
trades. Those Governments that gave thought to the competition policy
aspects of shipping pelicy - and not all did - took the view that the
closed conference allowed the rationalised capacity and operatign that
produced effective use of the assets; and that the meobility of the
assets and the openness of the trade prevented the closed conference
from abusing its position.

The 1984 Shipping Act and the set of regulations adopted by the
European Community in 1986 meant that whilst the US was moving away
from detailed requlation from one end of the spectrum, Europe was
moving into a sort of regulation from the other. They did this not as
a result of any major change of heart. It was because in matters of
policy the Buropean Community is constrained by the Treaty of Rome and
by the interpretations of the Treaty by the European Court of

Justice. It is a constraint that takes some getting used to,
especially for those brought up on the supremacy of Parliament.
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The 1986 measures were essentially based on the philosphy of
maintaining a commercially-oriented merchant marine; and on the
assumption that if commercial freedom existed, both shipowners and
shippers would benefit. The Community was in fact criticised for
that assumption; by politicians who believed that European shipping
could not survive without protection: and by some shipowners on the
grounds that it did rothing to remcove some of the fiscal and social
disadvantages that, in their view, they suffered from. The Community
countries either avoided, deliberately, the question of what to do if
the assumption proved wrong or belisved that in fact it was. for the
time being, right.

The package of measures included powers to take action against
discriminatory measures by third states, including a power to do so
in alliance with a non-Community count:y f{a measure designed to
facilitate the US/CS$G dialogue), a power to act against predatory
pricing which is aimed at shipowners benefitting from non-commercial
advantages and which is, I think, rather more ilexible and
sophisticated in its approach than the relevant US legislaticon; and a
measure applying the competition rules of the Treaty to shipping. but
exempting conferences from them so long as certain conditions and
obligations were observed. It is this aspect which is at the heart
of this seminar and to which I shall devote the rest of this paper.

The regulation is based on an approach to competition that differs
somewhat from that of the US.

{i) As I understand it, under the general US approach price
concertation may be permitted; but such other measures as
rationalisation of capacity, pooling arrangements and so on are
regarded as additional enti-competitive measures, and the
approval of such measures, as in the 1984 Act, is regarded as
an additional concession. In Europe such measures as pooling
of cargo or revenue, the coordination of timetables, the
agreement of frequencies and the allocation of calls are
regarded as benefits which justify the price fixing. This
applies to open trades; a tighter regime is envisaged where the
trade is closed since the self-regulator would be absent.

(ii} The closed conference is accepted {indeed in the eyes of some
in the Competition Directorate-General insisted on). The
grounds that one will be given range from the rather reluctant
view that if one is geing to legitimise a cartel there is no
point in encouraging it to be bigger than it need be; to the
more sophisticated defence that the freedom of shipowners
inside a conference to deny entry to others actually stimulates
non-conference competition but not to the extent of undermining
the basie¢ structure, provided that

(a}) the trade is open

{b} the competition is commercial in nature and not
facilitated by non-commercial advantages.
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Indeed there are those who believe - and I am one - that in
competition policy terms the open conference achieves the worst
of both worlds: it stimulates over-capacity within the
conference, and hence high unit costs, whilst providing the
cartel structure to facilitate the passing on of those costs to
the user. In this respect the 1984 Act was & cdisappointment
and it is welcome news that it will be re-examined.

(iii) The detailed obligations imposed on conferences by the
regulation are basically designed to help the shipper. The
undertakings of the conference members tower::x gach other {eg
the observance of the agreed freight rates! .1e regarded as
matters of contract to be settled by the ususl commercial means
and not by Governmental intervention.

The package of measures adopted in 1986 is, however, deficient in one
important respect. Just as the capital end operaetional imperatives
involved in the introduction of container operations led to a
concentration of the industry into fewer and larger units, so the
need to cut costs to meet competition from cperators from lower-cost
countries has led to an increasing use of the consortium as a tool of
the liner trades. European container ship operators are invelved in
some 40 consortia covering all the major trades to and from Europe;
and some 60 consertia world-wide. These consortia are essentially
trans-national; the national industries are already largely
concentrated. The competition regulation does not explicitly exempt
consortia from the operation of the competition rules and the
Eurgpean Commission gave an undertaking that it would consider what
should be done about them. It must be said that it is making
something of a meal of it, Until consortia are legitimised, either
by way of a special group exemption or by the acceptance that the
present regulation does in fact cover them, one of the liner
industry's essential tools of the trade will be at risk.

The conscortia comprise as partners very largely European, Japanese
and to some extent developing c¢ountry shipowners. I can think of no
consortium which involves European and US shipowners together, or if
they exist they must be very few. I do not know why this is. 1T was
told years ago that it was because of the restrictions of 0DS or of
Title XI but no-one has ever explained it satisfactorily. It is a
pity because just as nationalism between European countries has, in
liner shipping, been blurred by the trans-national consortia, it
would contribute to a greater proximity of Goveramental peolicies if
the same blurring of nationalist edges took place between Europe and
the US. To answer a point made by the Bureau of Economic Analysis,
it cannot be said that the flag is becoming less important; but it
can be said that the nationalism which the flag often represents is.

The Bureau of Economic Analysis asks in its paper what would be the
consequences of total deregulation. By this I take them to mean that
all Governments should adopt a hands-off policy towards internatiomnal
liner shipping. One must beware of the word “deregulation” since it
carries undertones of US deregulation of demestic aviation, which
involved a move from a highly regulated regime to a totally [ree

one. International shipping is not regulated to anything like the
extent that US domestic aviation was; and a totally free regime is
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probably politically unrealistic., Having said thar, if it were
politically possible for Goveraments not to involve themselves in the
econcmic requlation of international shipping (I am not speaking at
2ll of safety regulation) I dc not believe that anyane would come to
harm since, sc long 25 entry to the trade is open, the Syster in more
or less self-requlating. Even where Goveraments dn requlate. | think
it is desirable that the regulation should be lignt and opewte on
the exceptions rather than the norm, I do not thiok Governments

should encourage or discourage Conferences; they :hnuid allow them.
Governments should not involve themselves in the delail of either the
shipowner-shipowner relationship or, subject to sww safeguards, in

that of the shipowner-shipper relationship, excepr where there is a
case of abuse. But this is theorising; the best une can hope for is
that Governments realise, and observe, the practical limitations of
what regulation can achieve.

The paper by the Bureau of Economic Analysis speculates whether there
is a chance of a greater international comsensus in shippiug policy.
I believe there is, at least among the traditional maritime developed
countries, because by and large their shipowners face the same
problems and in those circumstances the reactions of Govermments will
tend to be similar. The fact that after 4 years the US is prepared
to review the workings of the 1984 Act; the fact that Community
shipping policy will now develop from its present base provides the
opportunity for the two policies to align. If they do, and if the
basis of that alignment is the maintainance of a
commercially-oriented approach it can de nothing but benefit the
maritime industry of the west.
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Forecasts of Shipping Supply and Demand
To 1990

John Zerby
Professor, Department of Econometrics
University of New South Wales
New South Wales, Ausiralia

The Chinese new year - the Year of the Dragon - began the
day before this conference was opened. A similar ceinci-
dence occurred with this session’s topic, based upon recent
reports from Hong Kong that Chinese astrologers have found a
lucrative business in reading the tea leaves of the world
economy. Not wishing to be outdone by fortune-tellers, 1
have prepared a few non-astrological forecasts of the supply
and demand for international shipping to the end of 1990.

It is obviously an important topic and will convey a number
of implications for liner shipping policy.

World Fieet and Tons Carried

From 1970 to 1978 internaticnal trade failed to expand as
rapidly as the net addition tp vessel tonnage. The dis-
parity in the rates of growth ig shown in Fig. 1, which is
placed at the end of this paper. The world fleet in dead-
weight tons grew 70 percentage points faster than tons
carried during that period. 1In 1978 the capacity of the
world fleet began to increase more slowly, but tonnage
carried fell between 1979 and 1983, thus maintaining the
disparity. My estimate of tons carried in 1987 is at a rate
of change which is slightly higher than any year since 1983,
but I expect 1988 to be a very cautious one. The following
year shculd bring a more rapid growth rate, and that may
lead to another decline, From now until 1990, the
oversupply is likely to be reduced, but with a greater
contribution from a net reductien in vessel tonnage than
from the growth in worlid trade.

Consider now some of the economic factors which influenced
the pattern since 1970, and those which I expect to be
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relevant to 1990. The basis of many of the problems we are
currently facing began in the early 1%70s when a gradual
shift occurred in the source of manufactured exports. Ship-
ments from the U.S. and the EC {(generally) declined relative
to these from Japan, the newly industrializing countries and
Northern Europe, especially West Germany. The nations which
began to experience a relative decline in production and ex-
ports did not wish to reduce their material wealth and im-
ported more in preoportion to their falling exports. Those
which gained in exports did not wish to change thelr prudent
nature or their long-standing preference for domestic pro-
ducts, and imported less in proportiecn to their rising ex-
ports. Those decisions, or more accurately, the absence of
decisions to change consumption patterns, became "set in
concrete” for the next 15 years and created the conditions
for a number of economic tremors.

After the second oil crises it became clear that global eco-
nomic activity would remain sluggish, West Germany and
Japan were among the first nations to realize and to do
something about the problems associated with government
deficits which had accumulated during the slow-growth pe-
riocd, but they were also the countries for which the cost of
reducing the deficits was least. 1In the U.S5. and in many
other countries, the government deficit was superimposed on
a trade deficit which, as mentioned before, was driven by
the desire to impcrt more. The U.S., in particular, hecame
the "locomotive" to the world economy during 19%83-84, not
because of a strong desire to aid the rest of the world, but
in order to obtain the best value from the tax reductions
which were instituted early in the Reagan Administration.

By 1987, most economies moved out of a recessionary phase
but were still unable to adjust to the structural changes
which began in the 1370s. Each nation now blames others for
causing the problem, and each pursues an independent policy,
the net effect of which has been described as a "phony war"
where we are not quite sure what the central banks will de
next. All this uncertainty during 1%86 and 1987 motivated
preoncuncements from economic think-tanks, such as Heltham
{1886), that we need a greater amount ¢f international
cocrdination. But needing it and getting it are quite dif-
ferent things. "Competing” rather than "coordinating” will
continue to be the key word in 1988, but in my view it is
likely to produce greater stability for the next 18 months
or so than efforts to revive the recently failed accord
among the group of seven large nations.

The international adjustment which is needed is much like
the movement in the continental plates. Small tremors re-
mind us that adjustment is necessary and many small tremors
may act as a substitute for major guakes. Hence, my predic-
tion for a modest growth in total tonnage shipped this year:
national selfishness will prevent a global recession, but
will achieve no more than a very slow rate of economic
growth. If we manage to get through 1988 without a major
"quake", trade will pick up more rapidly in 1989 with the
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shedding of caution, but that will only add to complacency
and press home the need for greater coordination. Perhaps
by 1991, progress in that task will be noticed.

Tankers, Bulkships and Containerships

Since tankers comprise nearly 40 percent of the world’s
deadweight tonnage, and tanker cargo contributes 45 percent
of total international seaborne trade, it is not surprising
that the growth rates in that market have a pattern which is
similar to the world fleet and to all goods traded (refer to
Fig. 2). The rate of growth in tons carried in 1988 is pre-
dicted to be about 4 percent, with a 13 percent growth rate
to the end of 1989, 0il prices have fallen by about one-
third since last July, but censumption until the beginning
of winter has not changed substantially. A further price
decline is expected at least until the currently large in-
ventories are run down, but I do not expect a large increase
in demand until it is clear that (1) prices have bottomed-
out at something near $10 per barrel and (2) economic activ-
ity shows definite signs of further expansion. Those condi-
tions are not likely to be met until the end of this year.

The pattern of growth for bulk/ore vessels and main bulk
cargo, as shown in Fig. 3, is guite different from those of
Figs. 1 and 2. While the rate of growth in the size of the
fleet has slowed, it has not yet declined. Several factors
account for this difference. First, the trend toward larger
ships, particularly with ore carriers, began several years
after a gimilar trend occurred for supertankers. Second,
smaller bulkships continue t¢ ke used for the grain trade,
so that bulk carriers scld for demolition have generally
been clder than tankers sold for that purpese. As a result,
the growth pattern of the bulkship fleet will probably con-
tinue to lag behind the tanker pattern by four or five
years. The average annual rate of growth in main bulk cargo
from 1970 to 19%0 (est.) is about 9.5 percent. Hence,
demand for bulk/ore vessels 1s expected to caltch up with
supply without substantial net reductions in fleet capacity.

The disparity in greowth rates for containerships and for
tons carried is overstated in Fig. 4 due to a mismatch of
cargc. S$ince a series for containerized cargo is un-
available for the entire period, "other" dry cargoc was plot-
ted. The diagram nevertheless shows the sharp increases in
fleet capacity during the early 1970s, when the transfer to
centainership operations was most rapid, and again between
1982 and 1984 when the larger, second-generation wvessels
were put into service. The latest UNCTAD figures for 1886
indicate that no change occurred in that year relative to
the long-term trend in vessel tonnage. I expect, however,
that net additions to the containership fleet in 1887 were
less than the previous annual average, but a flat growth
rate may not be noticed until 1380. Shortly after the most
recent high-growth period for vessel tonnage, but well after
the latest large increase in tons carried, the freight rate
index compiled by the West German Ministry of Transport
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reached a peak. The index continued to decline through 1986
(to about 26 percent of the highest level) and there is
reason to believe that the bottom was reached early in 1987,

Causes and Effects of Oversupply

The greatest single contribution to shipbuilding activity
during the period was technological change, that is, the
proved superiority of supertankers, bulkships in the B80,000-
dwt-and-above class, and containerships. But we would nor-
mally expect large purchases of new eguipment to be accompa-
nied by an increase in the rate at which the obsoclete equip-
ment 1s scrapped, so that supply can remain in balance with
demand. There were, however, several factors which pre-
vented the normal adjustment. First, developing countries,
which were unwilling or unable to adopt the new technology,
purchased ships which might otherwise have been scrapped.
Second, competition among the shipbuilding nations led to
government subsidies which encouraged new orders that might
otherwise have been postponed. Third, the banking system
continued to view ships as durable income-earning assets
which, even if less than fully productive, could neverthe-
less yield a return which is Jjust enough to sustain opera-
tions. <Credit was therefore extended for vessels and equip-
ment which might otherwise have been taken out of service.
All of these facters are necessary to account for the 20-
year period of overtonnaging.

The long-term effects of the excess supply are substantially
greater than the short-term collapse in freight rates which
gave a temporary and probably inconsequential advantage to
shippers. A significant portion of the cost of the excess
tonnage must eventually be carried by those who use the
shipping services. Shippers argue that overtonnaging was
not their responsibility:; conferences argue that shipper
support of independent shipping lines, and independence
among the lines, created the pressures which drove up the
level of vessel capacity. As with nations, each blames an-
other for the problem. Similarly, “"competing™ is more de-
scriptive of the present environment than "c¢oordinating”.

The most important task at the moment is to find a way of
ensuring that the overtonnaging cycle does not repeat it-
self. Let us consider some possibilities. First, I regard
an increase in the concentration of ship ownership as almost
inevitable. With fewer decision-makers there will be fewer
decisions which are made without regard to the effect on the
industry as a wheole. There may also be a greater separation
between ownership and operation, with a small number of
"owning" companies leasing ships to a larger number of sub-
sidiary or affiliated operating firms. Such arrangements
will improve the ability of the carriers {(i.e., the actual
cperators) to adjust the fleet to changing needs of the
trade. It may also provide some of the advantages of an in-
tegrated, round-the-world service with much less risk.
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second, conferences are likely to act as shipping-capacity
coordinators and devote less time to the structure of
freight rates. By influencing the supply of vessels they
can exert more control over the level of freight rates than
was possible through the consultation/negotiation process.
In addition, greater flexibility in the structure of rates
will be necessary in the future, and that seems to be more
easily managed through shipper/carrier dialogue.

Third, bankers will be forced to take a more active role in
shipping activities. Cash reserves of most carriers are now
at a relatively low level, and may not be restored suffi-
ciently by 1996 teo finance the third-generation container-
ships. Banks will therefore be invited to contribute a sub-
stantial amount of the necessary capital. 1In addition, the
banking system has a financial interest in the entire door-
to-door transpert system, and that interest can be protected
only by monitering developments more closely than they have
in the past.

My greatest concern is that shippers may attempt to swing
the pendulum toc far in their favor, so that it will subse-
quently swing too far in the other direction. By exploiting
present advantages, they may unknowingly encourage alliances
with bankers, owners and operators which can probably pro-
vide technically efficient services, but may also have sub-
stantial market power. Despite feasible interpretations of
similarity, such alliances are not likely to occur in this
the Year of the Dragon. Nevertheless, the discussions about
liner policy in the next several years would certainly bene-
fit from occasiocnal reflections as to what might occur if
important issues are once again swept under the carpet.
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NOTES

Data for Fig. 1 to Fig. 4 are from UNCTAD (1987 and previous
issues) Tables 1 and Annex II. Index numbers: 1970 = 100
except for tanker grt and bulk/ore grt where 1370 = 11¢ in
order to separate the curves. The distance between curves
is not a measure of oversupply.
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Some Thoughts on Trends and
Policy Issues

Bernard M. Gardner
Department of Maritime Studies,
University of Wales
Institute of Science and Technology
United Kingdom

The Market Situation

As pointed out in the background paper prepared by the Commisszion's
Bureau of Economic Analysis (FMC, 1987}, the liner shipping industry
is currently facing a situation of excess supply and volatile trade
imbalances. If recent OECD predictions (DECD, 1987) are correct,

the problem of oversupply is likely to bec.me worse in 1988,
particularly in the world's two largest liner trades, namely, the
trans-Pacific and the trans-Atlantic, although the weakness of the
dollar may help to correct the trade imbalances in these trades. By
the end of 1988, on the former trade route the OECD expects the east-
bound trade will show an overcapaclty of 50 percent while in the
westbound trade it expects overcapacity to be im excess of 60 percent;
on the latter trade route it expects there to be a total overcapacity
of 35 percent with shipments westbound still exceeding those east-
bound despite the weakness of the dellar.

Even if no further orders for new tonnage were placed, most observers
would agree that the problem of oversupply in the liner shipping
industry is presently so bad that it is unlikely to be solved quickly.
This is because even if agreement could be reached among carriers

on an accelerated scrapping programme, demand for liner shipping
space could not grow fast enough to absorb the remaining surplus
tonnage in the immediate future. So, when the Administration and
Congress eventually consider whether the Shipping Act of 1684 should
be amended or not, after the Advisory Commission has presented its
report and recommendations in 1930, it will probably be against a
background of econtinuing erisis in the industry. In the longer term,
of course, economic forces will work to correct the imbalance between
supply and demand but the intervening period will be a diffiecult time
for carriera.
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The Frospects for Deregulation and Its Consequences

While, in my opinion, the present crisis in the industry has little

to do with the regulatory framework, I am also of the opinien that all
interested parties would benefit if the industry were left to regulate
itself. However, this is not going to happen. On the other hand,
recent events indicate, for instance, the liner shipping reforms
announced by the Australian government (Lloyd's List, 1987) that there
will be no move to deregulate the industry universally either. More-
over, even if agreement could be reached eventually among the developed
nations of the world not to provide the industry with exemption from
their anti-trust laws, there Ils little prospect of getting the Third
World countries to agree to deregulation as they would fear the
consequences would be detrimental to the survival of their liner
fleets.

Total deregulation would, of course, not change the cligopolistic
structure of the industry; it would merely result in formal collusion
among carriers being replaced by tacit collusion, probably in the form
of a system of price leadership. Inevitably, this would mean a
simplification of tariffs structures and, therefore, a loss of market
opportunity for carriers and some shippers. A narrowing of the
current highly differentiated commodity tariffs would favour shippers
of high value commodities at the expense of shippers of low value
commodities who might find themselves excluded frem liner shipping
services if their commodities could not bear the additional cest of
carriage. Shippers of low value US exports would consequently suffer.
Also, deregulation would be likely to result in greater concentration
in the industry and exacerbate the problem of matching tonnage with
demand, particularly if subjecting carriers to the anti-trust laws
meant they were forced to break-up the consortia they have formed as
well as abandon other multi-carrier agreements which currently serve
to rationalise services in the industry.

Are Major Policy Differences Real or Cosmetic?

The fact that only open conferences are permitted in US trades is one
of the features of US regulatory policy concerning liner shipping
which sets it apart from regulatory policy concerning the industry
elsewhere in the world. In my view, the practical consequences of
this difference are nowadays minimal. Provided ways are open for
carriers to co-operate in rationalising services, 1t does not matter
whether conferences are open or closed, so the debate over whether
conferences should be open or closed in U3 trades is, in fact, a
sterile opne. What really matters if shippers interests are to be
protected 1s whether trades are open or not. Under the open
conference system while it is true that any newcomer to a trade has
the right to join the conference immediately, it will not pay him to
do so until he has carved out an acceptable market share because the
usual way to achieve this is by undercutting the conference carrlers
on price. On the other hand, under the closed conference system while
it is true that & newcomer will not normaliy, at first, be permitted
to join the conference, he is likely to be able to do so once he has
sufficient market share - leaving aside, of course, the problem posed
in trades where the UN Liner Code is operative., Again, the usual way
of achieving this is by undercutting the conference carriers on price.
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Turning now to the problem apparently posed by the UN Liner Code:
although it would appear that the Code could be used to prevent new-
comers to a trade from eventually joining the conferences covering that
trade, shculd they wish to do so, through the operation of the 40-#0-20
Rule, it would, in fact, be unwise to try to frustrate nowadays the
ambitions of a well established outsider capable of providing a
dedicated container service in this direction, given the degree to
which container services have now penetrated the liner trades of
developing countries ~ a recent estimate put container penetration at
65 percent for trades between developing and developed countries in
1984 and at 31 percent for trades between developing countries {Graham
and Hughes, 1985) - and inability of all but the largest trades to
support more than one such service, except as part of a mere complex
network of services. This is because faillure to accommodate such an
independent operation would probably lead to the break-up of the
conferences covering the trade as some, I not all, of the conferences’
members would wish to reach accommeodation with such an ocutsider in
order to prevent, if possible, the overtonnaging of the trade. It
followsz, therefore, that acceptance of the Code is unlikely to affect
significantly how market shares within a trade will be distributed
between flag carrlers of the trading nations and cross-traders as long
as the trade remains open. Consequently, there is no reason for me te
qualify my previously expressed view on the open versus closed
conference issue, at least from an econcmic standpoint.

Although the provisions of the Shipping Act of 1984 concerning multi-
carrier agreements have largely removed any economic substance from

the debate over whether conferences in US trades should be open or
closed, it could be argued that acceptance of closed conferences would
be advantageous to the US from a political standpoint. Clearly, the

US regulatory stance on open conferences is incompatible with the

Liner Code, since it prevents any cargo sharing provision for
commercial cargo, whereas the Burcpean Community's acceptance of
closed confepences has allowed the member countries to adopt the Code
subject to the Brussels Package reservations and apply it to their
trades with codist Third World countries. Acceptance of closed
conferences by the US would, consequently, remove one of the major
obstacles to arriving at an international concensus on the Code. Such
a consensus, however, would not be a genuine ¢ne. Despite the
different positions that the US and the member countries of the
Community take on the Code, they and the other OECD countries do not
differ fundamentally in their desire to retain a largely open market

in the provision of liner shipping services free from the worse forms
of flag discrimination. The codist Thirgd Weorld countries, on the

cther hand, appear to wish to use the Code as a means of protection,
thereby ensuring at least 4D percent of their trade is reserved to
their own national flag carriers. As long as any attempts by develop-
ing countries to turn closed conferences into closed trades are firmly
resisted, their wish teo use the Code as a means of protection will be
frustrated. One of the objectives of the US/CSG dialogue, besides
dispelling any misunderstanding that may have arisen over the different
positions that the participants have taken over the Code,has, of course,
been te formulate a joint poliey for such resistance. It would appear,
therefore, that the Code is doomed to failure as a vehicle for reconcil=-
ing the aspirations of the codist Third World countries with the desire
of the developed countries for a largely open market in liner shipping
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services, The only way out of the political impasse perhaps lies in
commercial initiatives such as joint ventures, which will hopefully
ralse the ability of Third World carriers to compete effectively in
an open market as carriers from the sp-called Newly Induatrialised
countries with the necessary commercial acumen are currently doing.

Is the Nationsl Flag Concept Obsolete?

Initially, the development of container services allowed carriers from
the developed countries to maintain their traditional dominance over
the provision of liner shipping services. However, the development
of such services by the pioneers gave them no monopoly over the new
technology and during the latter part of the 1970s a number of other
carriers, including some operators from the Newly Industrialised
countries, began to provide such services. Such carriers were not
handicapped by the need to re-engine vessels in mid-life as many of
the established operators were forced to do owing to the oil crisis

of 1973-74 which quadrupled bunker prices and made steam turbine
vessels financially a less attractive proposition than motorships,
particularly with the development of the alow speed dlesel engine
which was capable of powering large containerships (Graham and Hughes,
1985). Moreover, the operators from the Newly Industrialised countries,
such as Evergreen, had the advantage of lower labour costs and the
commercial ability to make the most of this advantage. Many of the
carriers that began to offer container services in the latter half of
the 1970s are now a force to reckon with, including, of course, Ever-
green which is currently the largest operator of such services.

Given the open nature of the market for liner Shipping services in the
most important deep sea trades, it ia clear that if carriers from the
developed countries are to maintain their competitive edge they must
either have the same -ccess to lower labour costs that operators from
the Newly Industrialiied countries enjoy or be compensated for this
disadvantage. Specific measures designed to support their shipping
industries, of course, open the developed countries to the charge of
diserimination in favour of their flag carriers. Morecover, fisecal
incentives, such as accelerated depreciation allowances are costly to
the Exchequer as they promote conglomeration and the development of
financial leasing which allows commercial banks and other finaneial
institutions to find tax shelter for their profits through the ouwning
of physical assets such as ships. This latter development is undoubt-
edly a factor that has led to the overtommaging of shipping markets
generally.

Recent evidence suggests that governments in developed countries are
becoming less inclined to use fiscal incentives to support induetry

in general and shipping in particular - note, for instance, the changes
that have taken place in the UK's corporate tax regime as & consequence
of the 198U Finance Act - so it seems inevitable that the trend towards
flagging out will continue as more and more vessels beneficially owned
in developed countries are placed in open registries. The national
flag concept appears to be in the process of dying, except among
Eastern Bloc countries and those Third World ecountries that wish to
protect their shipping Industries through flag discriminatory measures.
The need to retain a core of national merchant seamen capable of
manning vessels in the event of a national emergency may eventually
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cause some developed countries to adopt measures to halt this trend,
but on economic grounds alone such intervention is undesirable.
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A Legacy Of Leadership —
The Paul Hall Memorial Lecture

Herbert Brand
Chairman
The Transportation Institute

It is a special henor to have been chosen to give the first
Paul Hall Memorial Lecture, because 1 was fortunate enough to spend
virtually all my working life in the perscnal and professional company
of this unique man.

There is a strong temptation to speak of Paul Hall as one of
the legendary figures of our times. Many of us regard him that way.
But I know Paul would be uncomfortable with being labeled a legend.
And he'd be uncomfortable being tagged as he so often was, with such
gaudy words as "labor glant® or "statesman" or Presidential advisor" -
= aven though he was all these things, and nuch more.

I have searched through memories of Paul that span almest four
turbulent decades. If I were to attempt to capture him in a single
phrase, it would be "pragmatic idealist.” He was a man who had a
vision without being a visionary...a man who had a dream without being
an idle dreamer...a man who would never abandon his ideals or
compromise his principles, but who still knew how to trim his sails
to the realities of the world inm which he lived, through which he
moved, and on which he has so deep an impact.

I look around today, and I realize how much of an ally Paul
Hall was to each segment of society represented here,

To those from the labor movement, this allegiance is hardly
surprising. In any battle, on any front, he stood shoulder to
shoulder with working men and women because he subsceribed to that
simplest of all trade union philosophies -~ that "an injury to one is
the concern eof all,"

To those from management, Paul had the capacity -- at one and

the same time -- to be an adversary across the bargaining table and an
ally in preserving the industry on which both the union and the
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companies depend for their survival, Paul was an advocabte of the
principle of " interdependence." He was wise enough to Know that
it's no more possible to operate a merchant marine without ships than
it is to coperate it without manpower, And so he and his union stood
side by side with shipowners and shipbuilders in the unending struggle
to preserve this industry.

Paul Hall was an ally of the government, too, He recognized
the unique nature of the merchant marine as the nation's fourth arm
of defense. If was often an uneasy alliance, compounded by the fact
that the government's performance in protecting and promoting this
industry so often fell far short of its promises,

And while those of you from the halls of academe may not
realize it, Paul Hall was your ally, too. Because of economic
circumstances, he was a man of little formal education. In spite of
his background -- or, indeed, because of it -- he had an unquenchable
thirst for knowledge. Paul was one of those truly self-educated men,
During the years he spent as a crewmenber aboard ship he absorbed
knowledge from any and every source imaginable. Paul never lost that
thirst -- he never stopped reading, never stopped liatening, never
stopped learning. His mind was a treasure trove of things he had
learned and had never forgotten.

His personal experience taught Paul that education is a
Lifelong process. And out of that knowledge grew his special
alliance with the educational community. More than two decades ago,
he established the Harry Lundeberg School of Seamanship at Piney
Polnt, Maryland.

Piney Point, as some of you may know, had been used by the
Navy during World Way II, and Paul's plan included removing the
massive concrete torpedo bunkers, dredging the channel, enlarging the
docklng area, acquiring a fleet of vessels that could be used for
training and as floating classrooms, refurbishing the barracks and
building a library -~ in shor%, converting the facility into a full-
time school.

Some of us who heard him talk of his plans and hopes and
dreams for this school wondered if, perhaps, Paul's reach had finally
exceeded his grasp., Happily, we were wrong and Paul was right.

The original concept was to help young men acquire the basic
skills they needed to pursue seagoing careers. But that was only the
beginning. Paul learned, early on, that many of these youngsters who
dreamed of going down to the seas in ships were sorely in need of
basic education. 5S¢0 to the curriculum he added programs in remedial
reading and writing.

Because Paul erected the Lundeberg School on the firm
foundation that life is a continuing education, he expanded the
school's courses still further, making it possible for these young men
toc come back agaln and again, upgrading their skills, helping them
climb the career ladder soc that, over time, they can move from
ordinary seamen to better-paying positions as engineers, mates and
masters,
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Today, the vocational education curriculum is complemented by
a variety of cpportunities for academic advancement, In addition to
the reading skills pregram, the school offers an Adult Basic Education
program, a high school equivalency program, an English as a Second
Language program and a college level program leading to associate in
arts degrees,

Over the last two decades, thousands of young men have passed
through the school at Piney Point, acqulring education free of charge
— and at no cost to the Government —- emerging from its classes to
make their own contributions not only to the maritime iIndustry, but to
society as a whole,

This series of annual lectures 1s our way of the reminding
world that Paul Hall passed this way -- and it is a fitting tribute to
the man. If he 13 in need of a living memorial, surely it can be
found in the Lundeberg School -- testimony to his visien, his
determination and his sense of the common thread that unites labor,
management, government and education, and to his qualities of
leadership,

I have chosen to emphasize these unique characteristics about
Paul Hall because, in my mind, they provide a far more illuminating
portrait of the man than would the dry and predictable recitation of
his achievements as President of the Seafarers International Unilon of
North America.,.as Senior Vice President of the American Federation of
Labor and Congress of Industrial Organizations...as President of the
AFL-CIO0 Maritime Trades Department...and as a working partner with
industry and government in pursuit of a strong merchant marine,

These were tasks that he undertook with his customary vigor
and they helped produce a high degree of labor unity -- from seagoing
unions to shoreside unions == in support of this maritime industry of
oura. Paul Hall had an unyielding dedication to the future of
maritime -- and his is sorely missed now, as we engage in the
eontinuing search for ways to keep this industry alive -- not merely
for its own sake, but to preserve the national security, as well,

Perhaps it is coincidence -- perhaps it i3 fate -- that we
should be meeting here this week to discuss problems of concern to the
merchant marine, because we seem to have come full clrcle in the past
half century.

Fifty years ago, almost to the day, the United States Maritime
Commission completed its economic survey of the Industry and sent its
first report to Congress as required by the Merchant Marine Act of
1336. That report detailed what Chairman Joseph P, Kennedy and the
other Commission members called "the many perplexing problems
affecting the ocean-going shipping industry."™ And it proposed
practical, achievable ways Lo Keep American-flag vessels plying the
sealanes of the world.

And a3 we gather here, another Presidential body -- the

Commission on Merchant Marine and Defense —— has recently 1lssued its
second report of similar magnitude.
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Now many of us have a right to a certain cynicism about
Presidential commissions. They have become the fashion in Washington
over the years. When government finds itself confronted with a
seemingly intractable problem, it appeints a commiszaion...the
commission members engage in exhaustive study..,and they make
recommendations to the President and the Congress. Often that's as
far as it goes.

The ultimate tragedy is that the commission approach is
oftimes little more than an exercise in futility...a form of window
dressing,..a calculated ploy that makes it possible for government to
create the illusion that it's doing something about a problem when it
iz actually doing nothing.

The 1937 report was a horse of a different color, It grew out
of a sincerely shared concern by Franklin Roosevelt, the Maritime
Commisszion and the Congress that something had to be done to develop
an adequate and well-balanced merchant marine. It wanted to end the
feast-and-famine approach to maritime policy.

The Maritime Commission in 1937 concluded that the history of
the United States with respect to its merchant marine had been, as it
put it with almost calculated understatement, "most unfortunate.®
Here's what its report{ said:

We have generally scted under the lash of necessity which
precluded the planning necessary to a sound commercial poliey.
Our present attempt to compete in the international carrying
trades was born of the World War.

Previous to the war we were a negligible factor in the
overseas trade. Then, goaded by necessity, we requisitioned,
bought, seized and built vessels at a rate never equaled in
the history of the world., We blanketed the oceans with ship
services in & frenzied effort to make up for our negligence of
the preceding half century,

The 1937 study emphasized that, in the period following the
First World War, "we have gone back a long way from the ambitious
program of the early 1920s. We are .about to start again, not in a
riot of enthusiasm, not with an expenditure of billions, but with a
carefully planned program that gives due regard to the factors of
need, method and cost. Therein, we believe, lles ocur hope for the
future of the American merchant fleet.m

Parenthetically, let me remind you that at the time of the
1937 atudy there were 426 vessels in nearby and overseas forelign
trade. And they carried 35.7 percent of cur waterborne foreign
commerce == without cargo preference, Today we have some 360 ships
carrying 4.2 percent -- with cargo preference,

Even by the standards of that day, the $200 million that the
Commission proposed be apent on conatruction and operating subsidies
Was a modest amount. But, the Commission emphasized, it would make a
good beginning on replacing a fleet that the government had allowed to
grow old and obsolete in the years following World War I.
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But the Commission felt it was vital to make such an outlay,
because, 1t said, a viable merchant marine "must be viewed as an
instrument of national policy." The report made the case, as few
studies have ever done either before or since, that an ocean-going
fleet was vital to both the nation's commerce and its military
strength.

Because of the combined determination of the Maritime
Commission, the Roosevelt Administration and Congress, we were far
better positioned by the time World War II erupted. Because of their
foresight, we were able to produce the largest merchant fleet on the
face of the globe in order to provide the necessary sinews of war that
were 80 essential in defeating the Axis powers.

On two occasions since the end of World War II — during the
conflicts in Korea and Vietmam -- the merchant marine demonstrated the
obvicus need for American-flag vessels and American seamen Lo carry
the weapons of war to far-flung battlefields. We discharged our
missions in Korea and Vietnam despite the fact that government had
once again lost either its nerve or its senses...that it hadn't
learned anything from past history, and had repeated the same mistake
of allowing that maritime industry to fall into disarray.

And now we've rounded the circle., I don't have to recite a
litany of the gloomy statistics about our merchant marine, because
they're all too familiar to everyone here, It is enough to say that,
fifty years after the historic 1937 study, we're still trying to find
the key to unlock the door to maritime’s future -- a door that someone
keeps slamming shut despite the obvious necessity to maintain a
maritme industry in peacetime so that we'll be prepared to weet our
obligations should war ever break out again, anywhere around this
troubled world of ours.

And now we have a new Presidential commission weighing the
consequences of that neglect or indifference, and trying to come up
Wwith sensible solutions to set us back on course once again,

In its first two reports, this Commission has taken a no-—
nonsense posltion on what it clearly perceives as the "clear and
growing danger to the national security in the deteriorating condition
of America's maritime industries.,"

The Commission emphasized that the time has come to replace
the haphazard, on-again-off-again approach to a maritime industry that
-- whether you count the dwindling number of ships or the shrinkage of
the the seagoing workforce, whether you examine the decline of
shipbuilding, ship repair facilities or shipyard suppliers -- displays
all the symptoms of massive, almost terminal neglect.

The most encouraging part of the Commission's seven-point
program is its clarion call on the federal government to enunciate a
clear and workable national maritime policy,..one that mobilizes the
resources of every federal department and agency to begin the massive
task of rebuilding the merchant fleet and its supporting shipyard
industrial base.
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The Commission's seven princlpal recommendations throw down
the gauntlet to the White House and Congress. In essence, it has told
the Executive and Legislative branches of government to buckle down to
the task...to work in harmony with each other and to come up with
whatever is necessary to end the alarming situation in which a
deteriorating maritime industry poses a clear and present danger to
the national defense.

The Commission didn't say, "Think about it." The Commission
didn't say, "Do something some day."™ Instead, It laid down a
blueprint for action by the Administration and this second session of
the 100th Congress. And it sounded an unambiguous signal for "full
steam ahead™ ——- right now —— on a workable program, And it made clear
that, whatever it costs, the burden should be borne by the nation as a
whole because of maritime'’s role as an indispensable part of ocur
national defense system,

Yet.,, I have a certain amount of cynicism about what will
happen next, After all, during seven years in office, the
Administration has demongtrated precious little inclination to reverse
the deelining fortunes of our merchant marine,

The promises it made when 1t came to office have long since
been forgotten, Inatead, the White House has paid lip service to our
industry, uttering pilous platitudes and little else, The leadership
it promised in the wake of the Carter experlence was never
denmonstrated,

In recent years, it has been the Congress who has been our one
sure and conatant ally, As a matter of fact, the present Commission
came about, not because of anything that the President did, but
because Congress mandated its ereation to deal with the problems
confronting this industry.

But it would be a mistake to believe that, just because
Congress in on our gide, we can sit back, relax and assume that we're
home free.

It's an ancient Washington axiom —- but a true one -- that the
President proposes and Congress disposes, And so, while the word
"leadership" has probably been done to death in the nation's capital,
it iz nevertheless true that without White House backing -~ deeds, not
words -~ we could end up with our rudder jammed, turning in cirecles,
always hoping for the best but never getting it,

We find ourselves in the twiiight of the Reagan prasidency,
Because time is running out on this Administration, the report of the
Conmission on Merchant Marine and Defense could conceivably go the
way of so many other Washington reports...published with a certain
amount of fanfare, and then atuck away on some shelf to gather dust.

It doesn't have to be that way -- and if Paul Hall were here
today, I know what he'd say. He'd remind all of us that, as old Andy
Furuseth, one of the great glants of maritime labor, used tc say:
"Tomorrow fs also a day.,®™ A&nd Paul would be planning tomorrow's
atrategy right now.
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Assuming that this Administration remains on its present tack
and allows both time and the so-called "free-market forces" to drive
the U.3. flag from the high seas, it is of paramount importance that
the Commission's report serve as a means of educating a new
Administration, a new Congress and the American people of the depths
and urgency of the problem.

The realities of the world today dictate that American self
interest must be served. The pure "free-market" arguments don't
answer the gquestion of how we provide for the merchant marine part of
the natlional security equation -=- and by security I refer to both
physical and the economic viability of America.

Incidentally, we see no "free-market" in OPEC's activities —-
an coperation in which state-owned vessels are an integral part of the
cartel, Isn't it likely that, if we drift inte a zero shipping and
zero shipbullding capability, a maritime cartel unfriendly to the
United States could also emerge?

If you think we have problems now, just try to imagine what
cur plight would be if we had to face that kind of scenarlo,

Fifty years ago today, the leadership of this country —- the
Adwinistration, the Congress and the industry -- took a hard look at
the need for a vital merchant marine, Working in harmony, they set in
motion steps to assure a viable shipping ecapability so fundamental to
our nation's security and economic needs.

Now, fifty years later, let us hope that the report of the
Denton Commission will be the firsat step toward restoring America's
visibility on the high seas in a manner consistent with our position
as a world power,

The man we memorialize here today —- Paul Hall —— was well
aware that problems can be either stumbling blocks or stepping stones.
And I know where his heart and energies would be concentrated, He
would be battling with everything he had to make certain that the
Amerjcan people understand maritime's role in terms of its
contributions both to national defense and to a sound American
economy.

It is appropriate, then, that in this place and at this time,
we dedicate ourselves to achieving that goal -- for we are, all of us,
inheritors of a maritime legacy that reaches back to the founding of
this country...and we are custodians of the dream of regalning and
retaining our rightful place on the world's sealanes.
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Closing Remarks
Edward J. Philbin

Commissioner
Federal Maritime Commission

At the first symposium, we sald that the carriers were looking
inte the hell, Today We heard Mr, Muranaka say that the carriers were
getting poorer and poorer. On balance, 1t appears that things are
improving in the maritime industry, Whatever one coneludes about the
health of the maritime industry, I think that you all share my view
that this maritime symposium has been a very greabt success,

That success was in great measure to be attributed to the
vision and enthusiastic support of the man who was originally
scheduled to make these closing remarks, our late Chairman Edward B.
Hickey Jr., who was suddenly and shockingly taken from us last month,
Ed was instrumental in making this symposium a reality, just as he was
instrumental in enhancing the stature of the Federal Maritime
Commission within the industry, and also within the federal
government, during his all-too=short tenure. We all knew Ed as a
great Chairman, a great booster of the industry and a great patriot.
He was devoted to his wife and his impressive sons, devoted toc his
church, his country and to his President. If one can find anything
positive in this tragedy, it can only be that Ed would have loved the
state funeral that waa arranged by his many grieving friends in the
administration, inlcuding the President and Mrs. Reagan,

Some of us who were c¢losest to Ed also knew him as earthy
Irishman wheo loved a good joke. I think that had he been here to
listen to the wildly divergent views expressed on identical issues, he
might have summarized the symposium resulis by telling the story of
Winston Churchill, who as Prime Minister was traveling by private
railroad car. As he sat there working on his usual bottle of brandy,
he was musing into the night and he suddenly turned to the colonel who
was traveling with him. He said, for every day of my adult life I
have had at least one or two bottles of brandy == I wonder how much
brandy I have consumed over a lifetime., So the colonel took out a pad
of paper and pencil and started making calculations and in a few
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minutes he turned to the Prime Minister and said, Mr. Prime Minister,
in your lifetime you have consumed enough brandy to fill up about two-
thirds of this railroad car. Mr. Churchill looked at the ceiling for
a moment and puffed on his cigar and he said, so much to do and so
little time.

I think the FMC and the Section 18 study is in pretiy much the
same situation after the Symposium, I would like to end up by
thanking all of you for your participation, especially the panelists
and those that have come great distances. And I would like to
congratulate the ataff of the FMC and the Univerzity of Southern
California for doing a superb Job of putting on this Symposium. I
thank you all sincerely,
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Biographical Information On
Conference Participants

ANTHONY BARONE is manager of international transaportation for the
Warner Lambert Company, a worldwide manufacturer and marketer of
health care and consumer products. Prior to joining Warner
Lambert in 1977, Mr. Barone held positions with Cosmos Shipping
Company, a forelgn freight forwarder in MNew York, and Borden Inc,
Internaticonal, a multinational company. He i3 currently president
of the Naticnal Export Traffic League and Vice Chairman of the
International Traffie Committee of the New York Chamber of
Commerce and Industry. For the last seven years he has
instructed courses in international transportation at the World
Trade Institute, Mr. Barone 18 a graduate of Columbla University

and holds a Masters degree in business from Fairleigh Dickenson
University,

ROBERT D. BOURGOIN is the General Counsel of the Federal Maritime
Commission, Mr, Bourgoin joined the Commission in 1964 as an
attorney advisor and was named Deputy General Counsel in 1975 and
General Counsel in Januwary 1984, He holds an engineering degree
from Catholic University of America and earned his law degree in
1964, A native of Fort Kent, Maine, Mr. Bourgoin is a member of
the State of Maine Bar and the United States Court of Appeals for
the District of Columbia.

HERBERT BRAND is Chairman of The Transportation Institution, a
Washington-based organization engaged in maritime industry
research and promotion. The Institute directs its major efforts
toward the preservation and promotion of a strong maritime
capablility in the United States, Mr, Brand has been involved
with the maritime industry for over forty years. He served as
Director of Publie Relations of the Seafarers International
Union, leaving that position in 1967 to join The Transportation
Institute, He became Chairman of The Transpertation Institute
upon retiring as its President in 1980, 4 graduate of the
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University of Alabama, Mr, Brand served in the U,S, Navy during
World War II, He has been involved with a number of maritime
organizations, including the Board of Directors of the Florida
Alliance, Advizory Committee of the National Waterways
Conference, the Board of Governors of the National Maritime
Council, the Advisory Board of the U.S. Merchant Marine Academy,
the Propellor Club, the Maritime Preservation Task Force of the
National Trust for Historic Preservation, the Maritime Affairs
Committee of the Navy League, and the Marine Petroleum and
Minerals Advisory Committee of the Department of Commerce.

JOHN P. CLANCEY is Group Vice President, Pacific, of Sea-Land Service
Inc, Based at Pacific Division headquarters in Seattle, he
coversees the U,8,.-flag containership carrler's operations,
marketing and administration in its largest trade area, the
trans-Pacific, Mr, Clancey was previously Pacific Division Vice
President/General Manager, North America. During his 17-year
tenure with Sea-Land, he has held numerous management positions,
including Vice President, Americas Divislon, Vice President,
Atlantic, and Vice President, Japan. He spent seven years in
Japan and Taiwan. Mr, Clancey is a graduate of Emporia, Kansas
State College, where he earned a B.A, degree in Political Science
and Economics, and the Harvard University Advanced Management
Program. He served as a captain in the U,3, Marine Corps,

LEO L, COLLAR is the President and Chief Operating Officer of Crowley
Maritime Corporation, Before his appolntment on fugust 10, 1987,
he served Crowley Maritime as Executive Vice President,
overseeing the activities of the company'™s Atlantic and Pacific
Divisions in areas such as ocean towing, domestic and foreign
common carrier services, passenger services, offshore support,
marine salvage, construction and environmental services. Mr.
Collar is a member of the Board of Directors of the United
Shipowners of America, the American Waterways Operators, the
National Ocean Industries Asscciation and the Qffshore Marine
Services Association. He is active in the National Defense
Transportation Assoclation, National Freight Transportation, The
Transportation Institute, Propeller Club and Navy League.

RICHARD ¥. COLLINS is Presldent of Draco Marine, Ltd., which is
responsible for the shipment of Perrier mineral water throughout
the Atlantic and Pacific trade lanes. Previously, he served as
Director of International Transportation for Perrier/Great Waters
of France, and as Vice President/Assistant to the President for
Delta Steamship Lines. A graduate of the 1.3, Merchant Marilne
Academy and Northwestern University, he served pearly seven years
at sea with Lykes Lines in the 0.5, Merchant Marine and holds a
valid unlimited Masters License issued by the {.3. Guard and an
M.B.A. degree in Finance and Marketing. Mr. Collins is a former
chairman of the Steering Committee of Shippers for Competitive
Qcean Transportation, and a member of the executive committee of
the Shipper Advisors to the National Maritime Council.

THOMAS W, CRAIG is currently Corporate Contracting Agent, 1n Corporate
Sourcing and Trading for General Electric. He is responsible for
corporate contracts and programs for international transportation
--both ocean and air, Mr. Cralg was formerly Corporate Traffic
Manager for international and domestic transportation with RCA,
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In addition, he has been invovled in distribution for Air
Products and Chemicals, Rockwell International, Abbott
Laboratories, and 3M, He holds an undergraduate degree in
Business Administration and an M,B,A. from Penn State.

RAYMOND P. DEMEMBER is Executive Vice Presldent and Counsel for the
International Association of NYOCCs (Non-Vessel Operating Common
Carriers). He 1s an attorney in private practlce in Washington,
D.C., concentrating mainly in transportation, labor and corporate
law. He has been Counsel to the International Association of
NVOCCs since its founding in 1972. MNr. deMember earned an AB
Degree In Economics from Harvard and graduated from Harvard Law
Secheol in 1951, After practicing in Boston for a few years, he
became Legislative Counsel for the Civil Aeronautics
Administration. He returned to private practice after one year,
and has remalned in private practice in Washington, D.C., except
for a brief period when he served as Administrative Assistant to
a Congressman.

MARUEL DIAZ is presently Executive Director of the U,3., Atlantic-North
Europe Conference, the North Europe-U.S. Atlantic Conference and
Trans Atlantic Conferences. A graduate of Dartmouth College, he
previously served as Vice Presaident of Grace Lines, President of
West Coast Lines, President of American Export Lines, Executive
Director of the Association of North Atlantic Freight Conferences
and Chairman of The Adherence Group of Companies.

ROBERT ELLSWORTH is Director of the Federal Maritime Commission's
Bureau of Economic Analysis. Under his direction, the Bureau
provides economic analysis of the liner industry, monitors trends
in domestic and internationsl economic conditions and develops
strateglic plans for the Commission. One of his major
responsibilities at the Commission is collecting and analyzing
data for the five-year study of the impact of the Shipping Act of
1984 as mandated by section 18 of the Act. Dr. Ellsworth
received his Ph.D. from the University of Utah and is a
speclalist in international and transportation economics, Prior
to joining the Federal Maritime Commission, he served on the
faculty of the Department of Economics at the University of Utah.
Beyond fulfilling his dutles at the FMC, he is an Assistant
Professor of Economics at George Mason University in Fairfax,
Virginia.

ROBERT L. FRIEDHEIM is the Director of the Sea Grant Program at the
University of Southern California and a Professor of
International Relations at USC. He received his B.A. and M.A,
from Columbia University, and his Ph.D. from the University of
Washington. As the Director of the Law of the Sea Project,
Center for Naval Analyses from 1969 te 1975, he produced fifty
studies and briefings for the U.S8. Government on the United
Nations Law of the Sea Negotiations, Dr. Friedheim has written
more than thirty articles or book chapters on bargaining over
ocean and polar resocurces. He 1s alzo the author or
author/editor of: Japan and the New Ocean Regime, Making Ocean
Policy, Managing Ocean Resources: A Primer. The Navy and the
Common Sea, and The Seattle General Strike.
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ARTHUR J. FRITZ, JR, is President and Chalrman of the Board of Fritz

Companies, Inc. Mr, Fritz graduated from Dartmouth College and
Stanford University Law School, After a brief law career, he
joined the company in the Air Export Division, and was named
President of that Division in 1968. Mr, Fritz is currently
President of the National Customs Brokers and Forwarders
Assoclation of America. In that capacity, he has testified
before many congressional committees and written numerous
articles on trade groups throughout the United States.

BERNARD M, GARDNER is a Senior Lecturer in the Department of Maritime

Studies at the University of Wales Institute of Sclence and
Technology. An industrial economist, his interests include the
theory of the firm, the fiscal treatment of industry and
competition poliecy, particularly in relation te shipping. He has
received research funding from the Sclence and Engineering
Research Council, the Department of Industry, and the General
Council of British Shipping, and has worked on a consultancy
basis for the Council of European and Japanese National
Shipowners® Associations, the Commission of the European
Communities, the Organisation for Economic Co-—cperation and
Devaelopment and the Canadian Transpert Commission. He was
educated at the University of Lancaster, from which he earned an
Yonours degree in Economlcs. Recently, he spent a year with the
Federal Maritime Commission while on sabbatical leave, working as
an expert adviser in the Bureau of Economic Analysis.

GEORGE E. GARVEY is Professor of Law at the Catholic University of

JOHN

fmerica Columbus School of Law. In 1986-87 he served as
Fulbright Scholar in residence at the Max Planck Institute for
Foreign and International Private Law in Hamburg, West Germany.
He has served as Counsel to the Subecommittee on Monopolies and
Commercial Law on the U.S, House of Representatives Committee on
the Judieclary, Consultant to the Committee on the Judiciary for
the Study of the Antlirust Private Treble Damage Action, and as a
member of the Advisory Board, Georgetown Study of Private
Antltrust Litigation., Educated at the University of Wisconsin
School of Law and the University of Illinois, he has published a
number of studies on antitrust issues and testified before
Congreas during hearings on the Shipping Act and on antitrust
issues. Recent publications include an edited volume on The
Private Antitrust Action: History, Development, Current Status.

ANTHONY GAUGHAN has been the Administrator of the Maritime
Administration in the Department of Transportation since November
1985, In this pesition, he is responsible for the overall
management of the agency, and for the establishment of
Administration poliey on U.5. maritime issues. Prior to becoming
Maritime Administrator, Mr. Gaughan was Deputy Assistant
Secretary for Governmental Affairs in the Office of the 3ecretary
of Transportation. Since jJoining the Administration in 1981, he
has held a number of posltions in the Secretary's office,

Before jolning DOT, Mr, Gaughan was an attorney-advisor with the
Federal Maritime Commission, and served as Counsel to the
Chairman of the FMC. He also served as a Congressional Relations
Officer on the staff of the Commandant of the United States Coast
Guard. Mr, Gaughan holds a B.S. degree from the U.§. Coast Guard
Academy and a law degree from the University of Maryland School
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of Law. He is a member of the American Bureau of Shipping, the
American Soclety of Naval Engineers, the Maritime Law
Assoclation, the American Legion, the D,C, Bar Asscciation, and
the American Bar Association. He is also a member of the
Advisory Board for the Transportation Law Section of the Federal
Bar Association.

RONALD GOTTSHALL is Managing Director of the Transpacific Westbound
Rate Agreement.

JOHN D. HARDY presently serves as the Senlor Merchant Marine {ounsel
on the Committee on Commerce, Science and Transportation of the
U.3, Senate, From 1980 to 1986, he was the Democratic Merchant
Marine Counsel for the same body, having served as Senior Counsel
from 1978 to 1980. He holds a law degree from Columbila
University Law School and a B.A. from 5t, Bonaventure University,

RICHARD BAUPT has been director of Ford Motor Company's Transportation
and Traffic Office, Purchasing and. Supply Staff since February
1964. He joined Ford in June 1950 and served in varicus
capacities until his appointment as manager of the International
Traffic Department in March 1963, Mr. Haupt is a graduate of
Syracuse University, and holds a Master's degree in Business
Administration from Wayne State University. He received Syracuse
University's 1987 Harry E. Salzberg Memorial Medallion for
excellence in the field of transportation and distribution
management., In 1986, he was presented with the "World Trader of
the Year™ award by the World Trade Club of Detralt, and was the
1984 recipient of the National Industrial Transportation League
and Distribution Magazine's "Award of Excellence." Mr. Haupt is
a member of the Business Advisory Committee, Transportation
Center, Northwestern University; the National Freight Traffic
Association, and the Board of Directors of the American Society
of Transportation and Logistics, in addition to memberships in a
number of trade councils. He was chosen "Man of the Year” in
1979 and 1976 by the Traffic Club of Detrolt and Traffic Clubs
International, respectively,

ROBERT L., HINTZ is the Executive Vice President, CSX Corporation,
Chairman and Chief Executive Qfficer of Sea-Land Corporation,
Prealdent and Chlef Executive Officer of C3X Energy Corporatiom,
and President and Chief Executive Officer, C3X Properties Group,
He has been with CSX GCorporation since 1963, Mr, Hintz earned
his B.5. and B.,A. degrees Magna Cum Laude from Horthwestern
University and holds an M,B.A. from Northwestern. He 1s a member
of the American Management Association; Finance Council;
Financial Executives Institute; Advisory Board of the Virginia
Commonwealth University School of Business; Executive Advisory
Council of the University of Richmond-E. Claiborne Robins School
of Business; Virginia Polytechnic Institute Advisory Council;
Director, Third National Corp., 3t. Joseph's Villa, Reynolds
Metals, Chesapeake Corp, and varicus internal boards of
directors.

KENNETH M, KASTNER iz the Assistant General Counsel of the Chemical
Manufacturer's Assoclation (CMA}, a trade association in
Washington, D.C. Mr, Kastner 1s the senior environmental
attorney at CMA, responsible for hazardous waste disposal issues.
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Previously Mr, Kastner was CMA's transportation counsel,
responsible for all maritime, rail, and hazardous materials
Ltransportation lssues. In this maritime post, Mr. Kastner was
actively ilnvolved in CMA's advocacy on the Shipping Act of 1984,
most Shipping Act rulemakings, and challenges to the cargo
reservation laws of several South American nations and the
Philippines. Mr. Kastner recently obtained a Business Review
elearance from the Department of Justice, allowing CMA members to
enter into loyalty contracts with individual carriers., Prior te
joining CMA, Mr, Kastner represented carriers for the Washington,
D.C. law firm of Galland, Kharasch, Calking & Short. He recelved
his law and undergraduate degrees from the University of Virginia
and attended the London School of Economices.

BENGT HENMING KOCH was appeinted President of Atlantic Container Line

Services, Lid. in 1984, and became Chairman of the U.5, Affairs
Section of the Gouncil of European & Japanese National Shipowners
Associations (CENSA) in 1987. Previously, he directed operations
of ACL Services, Ltd., Pegasus Air Cargo Systems in Sweden, and
the British and Northern Shipping Agency London, a company
sponsored by leading Scandinavian shipping interests. He served
as Owner's Representative for Swedish Lloyd at MacAndrews of the
Andrew Weir Group, London and as Manager of the Legal and Research
Departments for Swedish Lloyd Gothenburg following his civil
service in Sweden, He 13 a graduate of Stanford University's
Senior Executive Progran, the (entre d'Etude Industrielle

Geneva International Advanced Management Program, and obtained
his law degree at the University of Uppsala in 1965.

THOMAS J., KOLAKOWSKI has been manager of Internaticonal Transportation

HANS

Planning for Ford Motor Company since April 1983, He joined Ford
in 1971 as a Tranaportation and Traffic Cffice Trainee on the
company's Purchasing and Supply Staff, and served In several
operational and analytical traffic assignments before being
appointed supervisor of Transportation Planning and Analysis for
the Automotive Assembly Division in 1976. In 1978, he
transferred to production planning, where he served in
supervisory positions until appointment to his present position
in international transportation, Mr. Kolakowski graduated magna
cum laude from the University .of Miami and received a Master's
degree in Business Administration from the University of Maryland
in 1971, He is a member of the American Soclety of
Transportation and Loglistics, the National Industrial
Transportation League and the International Traffic Committee of
the Motor Yehicle Manufacturers Assoclation.

JAKOB KRUSE was elected Chairman of the Board of Hapag=Lloyd AG,
Germany's largest shipping line, in July 1973. Mr, Kruse began
his career as a commercial trainee at the age of 21 and worked as
Sales Representative for a shipping agency in southern Germany.
He managed a shipping agency and stevedoring company in Spain,
and upon his return became head of the inland agency of a
tshipping lina in Nuremberg. 1In 1964 he worked for Hamburg-
Amerika Linie and North German Lloyd in Australia, and in 1967
was appointed Board Sacretary and granted proxy of Hapag in
Hamburg. 8ix months later, he became a deputy member of the
Board, responsible for Hapag-Lloyd'™s world wide freight services.
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He served a3 a member of the Board of Hapag-Lloyd before his
election as Chairman. He is on the advisory boards of several
German associations, Chairman of the "Box Club"™ (International
Councll of Containerships' Qperators), and CENSA.

RICHARD KULOW is Director of Transportation for Streamline Shippers
Aszoeclation, Inc, of Los Angeles, He began his career with
Gateway Transportation of La Crosse, Wisconsin, where he became
experlenced with most motor carrier tariffs. In 1975, he moved
to southern California to work in the traffic department of Trans
Cons Lines., 1In 1976, Mr. Kulow started with Streamline, where he
has held various positions. He is well versed in negotiating
rail and motor carrier contracts and has recently been involved
in negotiating service contracts with steamship carriers, A
graduate of Humboldt Institute in Minneapolis, he obtained his
degree in transportation management. He has been active with the
Pacific Coast Shipper Advisory Board and with DNA San Fernando
Chapter.

CAPTATN SHIUAUN-TU KU is President and Vice Chairman of Evergreen
International (U.8.A.} Corporation. He has over 32 years!
experience in the shipping business. A& graduate of the Taiwan
Maritime College, he taught navigation and seamanship at the
Keelung Fishing School, Captain Kuo joined China Union Line as a
deck officer in 1959 and sailed for eight years in the Far
East/U.S, East Cgast trade, He joined Evergreen in 1968 as a
master and in 1974 came ashore to assist with the planning of the
container service at the headquarters in Taiwan, where he became
chief equipment controller and submanager of the container
department. In 1975, Captaln Kuoc moved to New York to assist in
the establishment of the office for Evergreen Marine. He was
named Executive Vice President in 1976, In 1978 he was
headquartered in London, where he was instrumental in
establishing Evergreen Far East/Europe service. He returned to
New York and was named President in 1981 and Vice Chairman in
January 1988,

SANDRA KUSUMOTO is an economist at the Federal Maritime Commissiont's
Bureau of Economic Analysis, 3She graduated from Purdue
Univeraity with a B.S. in Biology and served as a Peace Corps
volunteer in Malaysia from 1976 through 1¢78. Ms. Kusumoto
received an M.A. in International Economics from Johns Hopkins
University School of Advanced International Studies. Prior to
jeining the FMC, she worked for the United States Trade
Representative and the Bureau of Economic Analysis in the U.S,
Department of Commerce.

A, ROY LAVIK is Legal Advisor to the Executive Director's Office of
the Federal Trade Commission, A graduate of both the Law School
and the Business School of the University of Chicago, Mr. Lavik
has served in the General Counsel's QOffice of the Federal Reserve
Board, and ian private praectice in Chattanooga, Tennessee. During
his career, Mr. Lavik has been particularly interested in the
interplay of law and economics in different institutional
settings.
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HOWARD A. LEVY is an Attorney at Law representing various conferences
and associations of ocean common carriers including the 0.3.
Atlantic-North Europe Conference, Gulf-European Freight
Association, North Europe-U.,S. Atlantic Conference, North Europe-
U.S. Gulf Freight Association, Trans-Atiantic American Flag Liner
Operators, Eurocorde Discussion Agreement, Eurocorde-I Agreement,
and Trans Atlantic Conferences, Eurospan, Amercord, Gulfway and
Europact Agreements, Previously, he served as Vice President for
Pricing and Conference Affairs for American Export Isbrandtsen
Lines, Mediterranean Marine Lines and Container Marine Lines, He
was a parther with the Washington, D,C, law firm of Kurrus &
Jacobi, specializing In maritime law, and served in the U.3.
Department of the Navy and the Federal Maritime Commission, He
holds a B.S. degree in Nautical Science from the U,S. Merchant
Marine Academy and received his law degree from Columbia
University Law School.

ALEXANDER H. McQUILLAN is Chairman of the British Shippers' Council,
Shipping Manager of ICI PLC Ltd., and a Member of the Standing
Committee of the European Shippers! Council, After receiving his
doctorate in Chemistry at Edinburgh University, he Joined ICI PLC
in 1961. He served in the Research and Technical Divisions and
spent 18 years in Sales and Marketing Management., He was
appointed Distribution Manager of the former Mond Division of ICI
and Chief Executive Officer of ICI {Overseas Freight) Ltd. in
1983.

KEIZO WURAMAKA is Senior Managing Director of Mitsui 0.3.K. Lines,
Ltd. He joined Mitsui Steamship Company in 1952, when he
graduated from Kyoto University, and served as Los Angeles
representative of that company until Mitsui 0.8.K. Lines, Ltd.
was established by the merger of 0,5,K. Lines and Mitsui
Steamship Company in 1964, Since then, he has served as General
Manager of the New York Branch of Mitsui, and as General Manager
of the Liner Department in the head offlce in Tokyo., He was
appointed Managing Director in 1982 and Senior Managing Director
in June 1985.

JAMES J. O'BRIEN is Deputy Executive Director for the Port of Qakland,
California. He joined the Port of Oakland on June 1, 1978, to
supervise the maritime activities of the containerport. Mr.
0'Brien became Deputy Executive Directer in 1980 and is now
involved in all of the port's activities, including Oakland's
airports, and industrial, commercial and recreational properties,
in addition to the adminis¢ration and supervision of the major
seaport facilities, Previocusly, Mr. O'Brien served as General
Manager for Trade Development for the Port Authority of New York
and New Jersey, and was lnvolved for many years in shipping and
port activities in the Port of New York, He has served as a
licensed deck officer in the U.3. Merchant Marine and is a
registered practitioner before the Interstate Commerce Commission
and the Federal Maritime Commission. He graduated with honors
from the U.S. Merchant Marine Academy at Kings Point and holds a
Master's degree in International Business from New York
University Graduate School of Business Administration.
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JACK L. PELU30, JR. has been International Transportation Manager of
Union Camp Corporation since February 1, 1987. Prior to that, he
was Manager of Marine Transportation, a position he had held
since 1980, Mr, Peluso joined Union Camp in 1967 and has held
numerous transportation posts with the company, devoting the past
11 years exclusively to Internatiomal Transportation. Mr. Peluso
is an active member of the Chemical Manufacturers Association
Ocean and International Work Group, the Water Transportation Sub-
committee of the American Paper Institute, the International
Transportation Committee of the National Industrial
Transportation League, and the Federal Maritime Commission
Shipper Study Group. He was a former Regional and National
Chairman of Shipper Advisors to the National Maritime Council and
a past president of the International Commerce Club of New
Jersey.

EDWARD J. PHILBIN, Commissioner of the Federal Maritime Commission,
was nominated for that position by President Reagan on September
12, 1984, and appointed during the congressional recess on
November 18, 1983, Subsequently, he was renominated for the
position on January 3, 1985 and confirmed by the full Senate on
March 19, 1985. Commissioner Philbin holds a Bachelor of Science
in Mechanical Engineering from San Diego State University and a
Juris Doctorate, summa cum laude, from the University of San
Diego School of Law. He entered the practice of law in 1966 from
a career in engineering and physics in the fields of aircraft and
space systems design and weapons research and became a partner
in a law firm in San Diego, specializing Ln civil litigation. He
Joined the University of San Diego School of Law faculty in 1970,
served as an Assistant Dean, and became a tenured Professaor of
Law in 1973. Prior to his latest appointment, Commissiener
Philbin served as Deputy Assistant Secretary of Defense for
Reserve Affairs from 1981 to 1984. He has authored over two
dozen articles and studies in the flelds of engineering, physies,
law and military affairs, The recipient of numerous academic,
civie, professional and military awards, he received the Naticnal
Geographic Society's General Orvil A. Anderson Award for
excellence in political-military thought for his research study
at the Air War College in 1978 and in June 198% was named to the
Minute Man Hall of Fame by the Reserve Officers Association of
the United States,

JAMES RENDEIRO is Vice President for Regulatory Affairs, The Meyers
Group, Inc.

TIMOTHY J., RHEIN is President and Chief Operating Officer of American
President Lines, an international container-shipping firm
focusing its activities exclusively within the Pacific Basin,
Indian Ocean and Arablan Gulf regions, APL is a wholly cwned
subsidiary of Qakland-based American President Companies, Ltd,,
which also operates the largest double-stacked rail network in
North America and provides both domestic and international carge
transport and distribution services, Mr. Rheln, who was named
President and CO0 in Januwary 1987, Joined the company in 1967.
He served from 1983-87 as Senilor Vice President, Marketing and
Logistics, with systemewide responsibility for marketing,

295



logistics, pricing and government cargo services. Other key
position in which Mr, Rhein has served include Vice President,
North America; Vice President, Logistics, and Vice President,
Marketing.

CLIFFORD M. SAYRE, JR. is Director of Logistics for the DuPont
Company's Materials and Loglstics Department, He jJoined the
company in 1952 and held a variety of engineering and
supervisory positions before becoming Division Manager for the
Transportation and Distribution Department in 1977, He was
appointed Manager of the Planning and Business Analysis Division
in 1982, and was appointed to his present position in 1983. Mr.
Sayre received a degree in chemical engineering from
Massachusetts Institute of Technology and was a research
assistant with Standard 0il Development Company prior to joining
DuPont.. A holder of several chemical process patents, Mr. Sayre
is a registered professional engineer, a Fellow in the Ameriecan
Association for Advancement of Sclence, a member of the American
Chemical Society and the American Institute of Chemical
Engineers, Mr, Sayre is currently an ex-officio member of the
Marine Board of the Natlonal Research Council and Chairman of the
National Committee on Marine Terminal Productivity. Mr, 3ayre is
an active member of several trade counclls and helped prepare the
National Research Council's reports on dredging coastal ports and
lmproving terminal productivity. He was in the forefront of
succesaful efforts to rewrite transpertation law in the [.S8.,
including the Staggers Rail Act, the Motor Carrier Act of 1980
and the Shipping Act of 1984, The author of numerous articles
and a frequent speaker on tranaportation lssues, Wr. Sayre was a
recipient of Transpertation Management Magazine's professional
achievement award. He serves on the advisory committee to
M.I.T.'s Center for Transportation Studies and is a member of the
planning committee for annual global leogisties symposia sponsored
by CUNY and Princeton University.

GERALD SEIFERT serves as General Counsel for Maritime Policy on the
U.S. House of Representatives Committee on Merchant Marine and
Fisheries. He first served as the Conmittee's economist, then as
Counsel to the Subcommittee on Merchant Marine, He 13 also
Ad junct Professor of Marine Affairs, University of Rhode Island.
Mr. Seifert has a background in regulated industries, having
served as Chief Deputy Commissloner of the Indiana Public Service
Commission and practiced utility and regulated health care law
for over a decade before concentrating on the effects of
regulation on the maritime industry and its effect on
international trade. He has lectured widely and is the author of
many articles and books dealing with the effect of government
regulation on the operation and management of commercial business
activity. He was educated at Rutgers University, the University
of Chicago, Indiana Unlversity Law School and the University of
Rhode Island.

JEFFREY SHANE was appointed Deputy Assistant Secretary for
Transportation Affairs at the Department of State in October
1985, He is a principal participant in the formulation of U.S.
government policy with respect to international transportation
issues, including aviation, shipplng and trans-border land

296



transport, and serves as the chief U.S. aviation negotiatar. Mr,
Shane came to the State Department from the Department of
Transportation, where he served first as Assistant General
Counsel for International Law and later as Deputy Assistant
Secretary for Pelicy and Internaticnal Affairs. In an earlier
assignment with DOT, between 1968 and 1972, he served as a trial
attorney and as Special Assistant to the General Counsel. Mr,
Shane is a graduate of Princeton University and Columbia
University Law School. He came to Washington in 1966 and joined
the legal staff of the Federal Power Commission. He has been a
consultant to the Environmentzl Law Institute in Washington,
B.C., where he participated in a number of major studies aof
federal and state environmental legislation,

STAMLEY Q. SHER is a partner and a member of the Executive Committee
of the Washington, D.¢, law firm of Dow, Lohnes & Albertson. He
was educated at the University of Wisconsin and Harvard Law
School, and was admitted to the Bar in 1959. He was President of
the Maritime Administrative Bar Assoclation in 1977-78. Mr, Sher
has practiced law in Washington since 1960, representing carriers
and conferences before the Federal Maritime Commission,
Department of Justice and the courts, He alsc represented an
industry coalition of forelgn flag and U.S. liner carriers and
conferences in negotiating and drafting the Shipping Act of 1984,
Mr. Sher represents conferences in the European, Far East,
Australia and Middle East trades.

GUMNAR X. SLETMO is Professor of Marketing at Ecole des Hautes Etudes
Commercialies in Montreal, Canada's oldest and largest business
school. He obtained academic degrees from the University of
Oslo, the Norwegian Schools of Economles and Business
Administration and a Ph.D. in Business Economics and Transport
from the Graduate School of Business, Columbla University.
Professor Sletmo has held academic appointments in economics and
transportation at the the latter institutions, as well as at the
London School of Economics, Maritime College (SUNY), the
University of Cape Town, and the University of Tianjin People's
Republic of China. He was Chairman of the Federal Task Force on
Peep=S5ea Shipping (Canada), and has been consultant te business
and govermments in North America and Europe, including Transport
Canada (the Canadian Ministry of Transport), National Ports
Council (Ottawa}, Chemical Bank (New York), U.S. Maritime
Administration, ICAQ (Montreal), Scandinavian Airlines (New York
and Stockholm), and CP Ships (London). He 1s the author of many
books, articles, papers and government reports, including
Conferences in the Container Age - U.S. Policy at Sea,

THOMAS SPENCE is Vice President for Exports of Pacifie Lumber and
Shipping Company, a position he has held for 15 years. He has
been active in the lumber industry for over 15 years. Mr. Spence
is a graduate of the University of Washington.

BUSSELL SUNDERLAND served as Director of Shipping Policy and Emergency
Planning at the Department of Transport in the United Kingdon
from 1984 until his recent appointment in March 1988 as Deputy
Secretary at the Department of Transport, where he will be
responsible for all international transport matters, He is
currently Chairman of the Consultative Shipping Group and

297



JOoHN

Co-chairman of NATO's Planning Board for Ocean Shipping., From
1979 to 1984, he served as Under Secretary in charge of
commercial relations with North America and the Far East, and
from 1977 to 1979 was head of the Anti-Dumping and import
licensing branch at the Department of Trade and Industry. A
graduate of Oxford University, he entered the British Civil
Service in 1962, and has held a number of assignments in the
international arena, including U.K. Civil Aviation Representative
in the Middle East, and participation in the UNCTAD III
Conference in Santiago, Chile.

R. STEELE has had thirty years experience in United Kingdom
Government Service in the areas of shipping and ecivil aviation,
having held a number of posts concernlng all forms of transport,
foreign trade relations and economic and commercial poliey
issues., He spent four years as Counsellor for shipping in the
British Embassy in Washington and from 1977 to 1980 as Deputy
Secretary responsible for all aspects of shipping and civil and
aviation policy, A% various times he was responsible for trade
aspects of general econonic policy, bilateral trade relations and
commodities policy. Mr, Steele has led UK delegations in major
bilateral and multilateral negotiations and has experience of
intergovernmental organizations, in particular IMQ, ICAQ and
UNCTAD. He served as Vice-President of ECAC, From 1981 to 1986
Mr. Steele was Director General for Transpert of the European
Economic Community Commission and was responsible for Commission
policy towards all modes of transport, and for formulating major
Commission proposals for aviation, shipping and inland tranaport.

RUSSELL TAYLOR WEIL is a Senlior Partner with Kirlin, Campbell &

Keating, a law firm with offices in Washington, D.C. and New
York. He specializes in transportation, shipping, congressional
matters, administrative and antitrust law before Congress and
agencies such as the Maritime Administration and Federal Maritime
Commission, Department of Transportation, Coast Guard, Military
Sealift Command, Interstate Commerce Commission, and is a
registered lobbyist and proctor in Admiralty law., He was
educated at Harvard College and Harvard Law School and has been a
Professorial Lecturer on Admiralty at Columbus School of Law,
Catholic University of America. He 1s a member of the American
Bar Asscclation and the Distriet of Columbia Bar Association,
Mr. Weil was Chairman of the Committee on Jurisdiction and Venue
in suits against the 0.5, from 1967 to 1978 and is currently
Chairman of the Committee on Economic Regulation of Ocean Common
Carriers for the Maritime Law Association, A member of the
Maritime Administrative Bar Association, he was President in
1979-80, Chairman of the Federal Maritime Committee from 1969 to
1971 and Chairman of the Committee on Rules of Practlce and
Procedure. He is also a member of the Interstate Commerce
Commission Practitioners, and the Maritime Information Committee
of the Maritime Transportation Research Board, National Research
Council, National Academy of Sciences.

JAMES R. WEISS is Chief, Transportation, Energy and Agriculture

Section, in the Antitrust Division of the U.S. Department of
Justice.

208



HUGH H. WELSH is presently the New Jersey Solicitor of The Port

Authority of New York and New Jersey. He graduated with honors
from Saint Peter's College and Rutgers University School of Law
and is a member of the Bar of the State of New Jersey and
admitted to practice before the Supreme Court of the United
States, As New Jersey 3oliecitor, Mr. Welsh is responsible for
all litigation in the New Jersey Courts as well as federal courts
invelving the Port Authority and is responsible for all federal
administrative law proceedings involving that agency,
particularly on issues dealing with the aviation, maritime and
rallroad industries, He has represented the Port Authority on
numerous occasions before varioua congressional committees on
legal and transportation issues and serves on a number of
committees relating to port issues. Mr. Welsh is a member of the
American Bar Assoclation and other bar assoclations, and is
presently Chairman of the Law Review Committee of the American
Association of Port Authorities.

HUBERT WIESENMAIER is President of the Shipper Association Management

Company.

THOMAS D, WILCOX is Executive Director and General Counsel of the

JOIIN

National Association of Stevedores. He holds a degree in
Business Administration from Lehigh University, a law degree from
Georgetown University Law Center, and is admitted to practice law
before the U.S5, Supreme Court, the U.S. Courts of Appeals, the
U.3. Gourt of Military Appeals, and all District of Columbia
courts. He has been a member of the Military Traffic Management
Traffic Command {(U.S. Army) Contingency Response (CORE)
Committee, the Department of State Study Group on the Liability
of Operators of Transport Terminals, U.N, Commission af
International Trade Law, and the Department of Transportation,
Transportation Facilitation Committee. Since 1963, he has
practiced law in the areas of antitrust, maritime and
international trade law in Washington, D.C. and has appeared
before the Federal Maritime Commission, the Interstate Commerce
Commission, U.S. Coast Guard, U.S. Customs Service, the
Environmental Protection Agency, the Maritime Administration and
Congress,. He has also served as an attorney for the Federal
Maritime Board/Maritime Administration and Federal Maritime
Commission, Office of General Counsel,

ZERBY is currently Senior Lecturer in Econometrics at the
University of New South Wales in Sydney, Australia. He received
his education at Pennsylvania 3tate University and Vanderbilt
University. Mr., Zerby been a resident of Australia since 1986,
and has held teaching positionz at the University of Sydney,
Manchester University and the University of New 3South Wales. He
was a Professional Staff Member of the Merchant Marine
Subcommittee of the iI,S, House of Representatives and a
consultant to the Federal Maritime Commission, He has published
a number of books, articles and reports on shipping,
international trade and economic development, including studies
for the Federal Bureau of Transport and Communication Eccnomics
and the Australian Wool Corporation, He served also as Research
Asaoclate at the Centre for Applied Economic Research, University
of New 3outh Wales, and the Centre for Transport Policy Analysis,
University of Wollongong.
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Appendix I

Background Paper — The Shipping Act of
1984: A Debate of the Issues

INTRODUCTION

The Shipping Act of 1984, in some respects, puts a more modern
face on U.S. shipping legislation and, in other respects, represents a
return to original principles., The modern face i3 seen in concepts
such as the authorization of service contracts between shippers and
carriers; the reguirement for mandatory independent action on no more
than 10 days' notice; recognition of NVOCCs; and the encouragement of
shippers' associations, The return to the past can be seen in the
more liberal treatment af carrier agreements which permit price
coordination, sharing of vessel space and revenues and other mutually
agreed upon arcangements, The clarifications of antitrust immunity
and the requirement that the FMC permit agreements to go into effeet
in 45 days or less (except under specific, limited conditions)
represent in many respects a return to the principles of 1916,

The aweeping revisions to the Shipping Act which occurred in
1984 represented a fundamental change in the "rules of the game" and
affected existing practices as new concepts and ideas battled with
vested ways of doing business. Unfortunately, as the rules of the
shipping game were undergoing this significant revision, world-wide
trade conditions were being rocked by continual, sometimes chaotic,
fluctuations.

Historical trade patterns and currency levels were turned on
their head as the U.5. swiftly went from a leading creditor nation to
the world's largest debtor nation, The dollar, the world's leading
international reserve currency, experienced gyrations that were
unsettling to esatablished trade patterns.
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This turmoil in the international trade arena obviously had an
effect on worldwide shipping conditions, The U.$8. trade imbalance
resulted in much higher vessel utilization rates on inbound voyages,
and with vessels departing the U.S. often only half filled., As a
eonsequence of the excess supply of vessel space, freight rates came
under great pressure, and in some cases collapsed. For numersus
reasons, often having more to do with political and military rather
than economic factors, vessel supply did not decline as much as would
be expected if ship construction decisions had been purely the product
of the free market,

The identification of cause and effect in a complex market
setting such as international shipping 18 always hazardous, even if
market conditions are placid., The existence of numerous ocutside or
exogenous eventis makes the determination of the impact of the Act all
the more difficult,.

One of the purposes of this symposium is to gather ideas and
information on how the Act is affecting the varlous players of the
game. It is also expected that participants will offer their views on
how the Act can be improved, if necessary, to help create a more
efficient ocean transportation system.

3ESSION 1

FNC Findings on the Impact of the Shipping Act of 1984, Four
Years After Enactment

Results of industry surveys -- views on service contracts,
independent action, antitrust immunity and tariff filing.
Findings thus far on the impact of the Act on rates, service
and competition.

The staff of the Federal Maritime Commissionh has used various
methods to obtain data on the impact of the Act and to gather views as
to what is working and what may reguire modification. One important
device used in this process was the survey technique.

In 1986, questionnaires were sent to approximately 2,000
shippers, 150 carriers and over 100 ports and non-port marine terminal
operators. The respondents were asked to express their views on a
series of gquestlons and to provide data for the year 1985. The
responses to these surveys provide insightful information on how the
Shipping Act of 1984 1s affecting these industry participasnts. 1In
additlon, valuable information was obtained about changes to the Act
that are desired by the participants in the ocean shipping lndustry,
Some of the more interesting results aof these surveys are discussed
below.

Service Contracts

The direct authorization of service contracts represented a
fundamental revision of the philosophy underlying the regulation of
liner operators, Historically, the regulatory structure which evolved
in the United States stressed the common carrier notion which required
that carriers fulfill qertain obligations, including abstaining from
price discrimination. Service contracts as authorized by the 1984
Act, however, permit discrimination between shippers. Since service
contracts were relatively new for international shipping, there was
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interest in discovering how they affected the conference system,
Shippers and carriers were asked several questions about the impact of
service contracts and what revisions they would recommend for this
provision of the Act,

When asked how much service contract rates differed from
comparable tariff rates, the most frequent response {almost 50
percent) of both carriers and shippers was that service contract rates
were between 11 and 25 percent lower than tariff rates. Clearly the
initial impact of service contracts, based on 1985 data, was to reduce
rate levels, Jt is interesting to note that during 1985 several major
conferences did not control member lines' service contracts. By mid-
1986, however, virtually all conferences asserted control over service
contracts and this may have some effect on the level of service
contract rates in the future.

When asked whether service contracts should continue %o be
Tlled with the FMC, the overwhelming majority of both shippera and
carriers that had an opinion on this issue voted for retention of this
requlirement., Shippers and carriers were divided, however, over the
issue of whether the essential terms of the contract should continue
to be made avallable to the general public, A slight majority of the
shippers voted against the publication of the essential terms while
carriers voted three to one to maintain the status quo. Shippers and
carriers also differed on the 1ssue of whether independent action
should be reguired on service contracts. Elghty-one percent of the
shippers voted in favor of requiring independent action on conference
service contracts while 85 percent of the carriers were opposed to
this idea., Of all issues presented to both groups, this was one of
the most divisive.

Mandatory Independent Action

The subject of independent action on tariff rates also evoked
a strong and somewhat disparate response from shippers and carriers.
The 1984 Act requires that conferences permit members to take
independent action on tariff rates on no more than ten days' notice to
the conference.

Carriers and shippers were asked what notice period they
preferred. The vast majority of shippers preferred ten days or less
while carriers opted for more than ten days, Carriers and shippers
agreed, however, that IA rates were between 11-25 percent lower than
comparable conference tariff rates. Views on whether IA weakens or
strengthens the conference system diverged with shippers divided on
the issue and 80 percent of the carriers stating that independent
action weakens conferences.

Conferences and Tariffs

Carriers, shippers and ports were asked to comment on whether
conferences should be prohibited and, if conferences are to be
permitted, should they be open or closed., Those carriers and ports
that voted on this 1ssue were overwhelmingly in favor of not
prohibiting conferences. Shippers who responded on this issue, on the
other hand, were evenly divided. All three groups were unanimous in
their preference for open versus closed conferences.
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The issue of tariff filing and enforcement also revealed a
dissimilarity of views., Whereas the overwhelming majority of carriers
and ports voted in favor of retalning the current system, shippers had
mixed feelings. The majority of shippers voted for the status quo,
but a significant proportion voted in favor of abolishing the tariff
filing and/or enforcement requirements.

On the issue of the advisability of adopting a system of
tariffs based on "volume and mass", the carriers and ports favored
retention of the current tariff system, Shippers, however, seemed to
prefer a lump sum container rate system. One problem with
interpreting these results is that the guestion may not have been
phrased properly to indicate that the current system is permissive
and, therefore, permits lump sum rates. This question has been
modified for the 1987 survey and it will be interesting to saese if the
response of shippers remains the same.

Freight Rates

The staff has also collected significant amounts of
information on what has happened to the level of liner freight rates
since the Act. The staff is studying the behavior of freight rates in
six trades. The U.S8. foreign trades being examined are Germany,
Japan, Italy, Taiwan, Brazil and Australia. Data are being collected
for both the inbound and outbound trades and for variocus U.5. coasts.
While the data collection process is not completed, a few general
observationa can be made.

For most cutbound trades, tariff rates appear to have entered
a downward trend in 1981. While there was some recovery in 1984,
rates plunged again in 1985. In a number of cases, in fact, tariff
rates in 1986, unadjusted for inflation, were below levels in effect
in 1978. A modest recovery ocourred in 1987 but rates were still
significantly below the peaks recorded in 1981. Since freight rates
have been depressed in the outbound trades since 1981, it i3 clear
that the Act itself could not be the only factor at work depressing
freight rates since the initlal collapse occurred several years prior
to the passage of the hct.

Another important piece of information which can be obtained
from the data on rates is that service contract rates are, in many
cases, produclng significantly less revenue than comparable tariff
rates. For example, for a selected number of major moving commodities
in the outbound U.S. Atlantic/North Europe trade, service contracts
produced 20-25 percent less revenue per ton than comparable tariff
rates, Even more surprising is that in some cases, even lntermodal
service contracts produced less revenue than port-to-port tariff
rates, Thus, once the inland transportation costs to the carriers
were netted out, the revenue earned would be even lower,

The staff has been working with various conferences to obtain
data on service contracts, intermodzl and independent action rates.
Conferences have been requested to provide information on these items
for each of the commodities being studied, This information will be
useful for determining how much of the cargo moves under these various
deviations from the conference port-to-port tariff, The data received
thus far are revealing in that they show a significant portion of many
major moving commodities are moving under service contracts.
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Service

The staff is also collecting information on what has happened
to the level of service at U,3, ports and the number and strength of
independents. While not enough data have been collected to arrive at
any conclusions, a brief discussion of sources and methodology may be
in order.

The data on port service levels are being cbtained from
Lloyd's of London., Thus far, data for the years 1984 and 1985 have
been finalized, Thesze data will show number of vessel calls by size
and type of vessel at (.S, and foreign ports. Data on transit times
are akso belpg collected to assist in determining the quality or
frequency of service, This information is alsc shown by conference
and non-conference carrier aggregations,

umber and Strength of Independents

The information on number and atrength of independents will
come from Bureau of Census information. These data will show the
number and market share of conference and non-conference operators.
The market share data will be on a value of cargo and weight ton
basis. This information is to be supplemented by the Lloyd's data
discussed above.

SESSION 2
Tariffs and Independent Action

Should tariffs continue to be filed with the FMC? Is
enforcement of tariff provisions a necessary function of
government? Should they be based on volume and mass of
shipment instead of other considerations? Does mandatory
independent action on tariff rates and service matters
ultimately weaken or strengthen the abllity of conferences to
work effectively? Would a longer notice period lessen
criticism of independent action? Should conference loyalty
contracts or other tying devices be granted antitrust
immunity? Should any changes be made to the treatment of
excepted commodities?

There are three tariff issues which have generated a storm of
controversy in the shipping community. All three issues are scheduled
to recelve conslderable attentlon during the review of the 1984 Act,
particularly since the FMC is specifically required to prepare reports
on two of these issues. The Shipplng Act of 1984 requires the Federal
Maritime Commission to prepare reports on, among other things: (1)
the continuing need for the statutory requirement that tariffs be
filed with and enforced by the Commission and, (2) the advisability
of adopting a system of tariffs based on volume and mass of shipment.
In addition, the provision of mandatory independent action on no more
than ten days' notice has been extremely controversial and merits
considerable attention.
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Tariff Filing and Enforcement

The Shipping Act, 1916 introduced for the first time the
requirement that carriers file tariffs with the government. The
tariff filing requirement was limited, however, to the domestic
trades. Subsequently, a number of aignificant administrative and
legal decisions acted to strengthen government surveillance over
conference rate activities, In 1961, Congress amended the 1916 Act to
vest the Federal Maritime Commission with the authority to require
tariff filing in the foreign trades. After much debate of the issue
during the drafting of the 1984 Act, Congress decided that this
function of the Commission should be retalned, but reviewed by the
Advisory Commission on Conferences in Ocean Shipping (Advisory
Commission). The Advisory Commission will recelve the reports of the
four agencies (Federal Maritime Commissicn, Departments of Justice and
Transportation, and the Federal Trade Commission) and render its
judgment on the issue to Congress sometime in the 19903,

The Shipping Act of 1984 mandates that common carriers and
conferences file their tariffs with the FMC., Excepted from the riling
requirement are rates for "bulk cargo, forest products, recycled metal
scrap, waste paper, and paper waste.," The issue of excepted
commodities has oreated a sea of controversy since some conferences
have filed these rates even though they are not required to do so, and
have denied the right of independent action on such rates.

From the surveys conducted thus far, the opinion of carriers
and ports is overwhelmingly in favor of retaining tariff filing and
enforcement by the FMC, Although a majority of the shippers opted for
retention of the status quo, a significant propertion supported
abelishing one or both of the current requirements.

The dominant theme of those who support tariff filing and
enforcement is that these requirements are an integral part of the
Shipping Act and their removal would impair the competitive balance
between shippers and carriers sought in the Act,

One argument in favor of the current system is that the nature
of the shipping industry results in a natural tendency towards
cligopoly and a cartel or conference solution. It is alleged that the
closed conference, which is dominant in the non- U.8. trades, iz able
to maintain the discipline required to make this strategy effective.
However, because the Shipping Act requires that conferences be open,
some conferences complain that they lack the abllity to influence
their members., An integral part of the copen conference system is that
information about freight rates also be "open" to all so that
competitors can be aware of what others are charging and shippers can
also be aware of what rate their competitors are paying.

Thus, under the Y.3, tariff system the FMC is expected to
ensure that all carriers, both foreign and domestic, compete equitably
and fairly in the U.5, trades and that shippers are treated in a
nondiscriminatory manner. One of the major purposes of the Aet is to
ensure that American companies engaged in international commerce are
subject to the same ground rules as their foreign competition. It is
argued, therefore, that unless tariffs are filed and enforced, the
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enforoement mechanisms requiring foreign carriers to obey U,5. laws
are meaningless, The Act also prohibits secret rebating. Again,
without tariff filing and enforcement the ability to hold the line
againat such malpractices would be severely curtailed.

Another argument in favor of the current system iz that filing
and enforcement provides valuable market information to the shipping
community, For markets to work efficiently both buyers and sellers
must possess reliable knowledge about the prices of goods and services
they wish to purchase. By reguiring that tariffs be filed with a
government agency, a central repository for tariff information is
ereated. Enforcement of the filed tariffs by the agency ensures that
this information 1= not only up-to-date but also comprehensive,
complete, and accurate, According to this argument, having tariffs
filed with and enforced by the FMC reduces search costs and takes the
market more efficient,

For the most part, those opposed to the tariff filing and
enforcement requirements believe that they encourage certain perceived
anti-competitive aspects of conferences. The assertion is that tariff
filing and enforcement perpetuate the legitimacy of carrier cartels,
protecting them from price erosion by requiring filing with the
government and by levying fines for tariff violations. In their view,
the conference rate structure is being supported by the govermment.

Those opposed to the requirements maintain that their
objective 1s to increase competition and encourage greater price and
Service flexibllity within the conference system and to reduce
government intrusion in the marketplace, They argue that the
government has no business policing cartel agreements which, in their
view, enaourage substantial market inefficiencies and perpetuate the
problem of overcapacity. In their opinion, tariff enforcement by the
federal government supports am antiquated rate structure which bears
little relationship to true costs while failing to protect small
shippers from discrimination,

Clearly there is a wide divergency between these two schools
of thought on the tariff filing and enforcement question, The
evolution of the debate between these two schools of thought will have
an important Influence on the direction the review of the 1984 Act
takes and any consideration of further change to the Act.

Adopting a System of Tariffa Bazed on Yolume and
Mass of Shipments

Traditionally, liner shipping companies operating in the U.5.
trades have adopted a tariff system in which rates are based on
commodity description and the weight or measurement of a shipment.
Typically this results in a very complex rate structure with shipping
tariffs comprising many hundreds of tariff items. An often used
simplifying technique is to define a lump sum commodity box rate based
on either weight or measure factors, depending upon stowage
considerations. A oritieal question is whether the complexity of the
tariffs stems from the collusive behavior of conferences or the
complexities of the market. The market process is, after all, a
"complex phenomenon™, which recognizes the distinct differences
between each market transaction.
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During the hearings on the 3Shipping Act of 1984, Congress
recelved testimony from a number of expert witnesses that
characterized the current rate structure as discriminatory since rates
are based on commodity value a3z well as their volume (measurement) and
mass (weight), Many of these witnesses argued that it is legitimate
to treat all shipboard contalner cargo space as homogeneous, implying
that a given size and weight contalner should have a similar rate.

The only differentiation this system would permit would be based on
whether the cargo was rated on a weight or measurement basis.

In requiring that the FMC evaluate the desirability of
mandat.ing a system of tariffs based upon volume and ma3s (measurement
and weight), Congress appears to have in mind a system of tariffs in
which a single tariff 1s established for all cargo shipped in units of
comparable size and weight with comparable handling characteristics,
Conclusive empirical evidence supporting this system has not been
developed, It is claimed by some that the benefits of requiring a
system of tariffs based on volume and mass are reduced filing costs
and better planning information for shippers. On the other hand,
others believe that the above benefits would be outweighed by the cost
to shippers of lower valued products who would be unable to afford the
higher average cost of transport and/or reduced frequency of service
implicit in such a system, They conclude that it would be better to
retain the status quo.

Independent Action

The Shipping Act of 1984 has been aptly described as an
attempt to create a workable balance between the market power of
shippers and carriers, This balance, however, rests on the nature of
the compromise struck by the major interested parties: carriers and
shippers. The strategy was that the enhanced freedom of the carriers
to collectively set rates In the conferences without excessive concern
of antitrust presecution would be offset with new provisions to
strengthen the hands of the shippers in negotiating rates. With
market power thereby balanced between shippers and carriers, the
government could reduce its regulatory role. Competitive pressures
would be the dominant force in setting tariff rates and sailing
schedules, allowing shippers and carriers to adapt quickly and
efficiently to the rapid changes experienced in the industry. One
provision, mandatory independent actlon on ten days' notice on rates
and service items published in the conference tariffs, has become cne
of the most controversial issues 1in the shipping community.

There are two facta regarding the current state of the
shipping industry about which all segments of the industry are in
agreement, Filrst, there haa been a steady erosion of tariff rates in
the liner industry over the last four years. 3Second, the industry is
seriously overtonnaged, which pushes tariff rates down. The
subsidization by foreign governments of commercial ship eonstruction
is seen a3 a major cause of this overtonnaging., However, the effect
of this overtonnaging on the shipping industry and how to deal with it
is a matter of debate,

Some carriers maintain that in the current overtonnaged
environment mandatory independent action has turned the rate setting
process into an "auction™ on rates which has accentuated thelr drastic
decline. One of the basic functions of a conference is to provide a
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forum for the carriers to collectively discuss and set tariff rates
and capacity in the trade. It was acknowledged In the 1984 Act that
the conference played a useful role in stabilizing the shipping
industry. Some alliege, however, that the introduction of mandatory
independent action into the conference rules has crippled its ability
to maintain cohesion among conference members. These conferences
argue that the market's inability to control capacity brought on by
government subsidies for shipbuilding combined with the damage to
their ability to control tariff rates, due in large part to the
independent action provision, has hobbled their capacity to function
as a conference. The commitment to an effective conference system has
been abandoned 1in their view. The result has been to tip the balance
of power in the shipper's favor, They conclude that the carefully
sculpted balance of market power has not been realized as envisioned
thus far and will no doubt be reexamined by the Advisory Commission.

Some carriers suggest that one way to deal with mandatory
independent action is to increase the number of days before the
independent action takes effect. The rationale is that ten days does
not glve the other conference carriers an adequate chance to assess
the effect the rate change will have on their firm and then arrive at
a consensus within the conference,

In addition, accoerding to one conference chairman, increasing
the time within which the rate change comes into effect will take rate
decisions out of the "booking cycle,” The time period between the
date shippers make their plans for shipping and the date the vessel
salls is called the booking cycle, With the ten day waiting period
being within the booking c¢ycle, the shipper is able to pressure
carrlers to reduce the tariff rate before the shipment is due to be
sent. He contends that it is within this booking cycle that carriers
are vulnerable and the "rate auction” occurs., Arguing that the
shipper probably contracted to produce or acquire anywhere from 30
days to a year before, he concludes that IA is not necessary to move
the cargo., The argument is, therefore, that increasing the minimum
time within which independent action can take effect to 30 days or
more would take rate change declslons out of this booking cycle and
reduce the pressure shippers are able to exert on carriers, While the
carriers are unhappy with Independent action, some feel that
rescinding mandatory independent action will upset the political
balance upon which the Shipping Act was founded. 4 satisfactory
compromise for some would be to lncrease the time period within which
independent action would become effective.

Many shippers, on the other hand, do not feel that the balance
in market powsr has in fact been undermined since 1984. 1In thelr view
the essential underpinning of the balance, Iincluding the mandatory
independent action provision, should not be changed. Shippers argue
that in the preseni overtonnaged environment, tariff rates will
naturally decline, They believe the fundamental idea behind the 1984
Act was to let market forces direct the industry, and to change the
basic structure of the balance would be contrary to the whole spirit
of the 1984 Shipping Act, i.e., let market competiticn determine rates
and service,
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Although shippers are smiling now, some contend that 1f the
present avertonnaging abates and carriers are able to exercise more
control over rates, the balance will swing back in the direction of
the carriers, They believe conferences still possess a degree of
market power, however blunted at the moment, which may grow with
greater capacity utilization. At that time the shippers contend that
they may more than ever require the protection made avallable to them
through the mandatory independent action provision,

The debate between the shippers and carriers over mandatoery
independent action revolves around two differing visions of how the
shipping industry should function., Most carriers believe that the
commitment to a well functioning conference system is of fundamental
importance to maintain a healthy shipping industry. It is their view
that because the independent action provision of the Shipping Act
undermines the conference, it should be modified or eliminated.
Shippers, on the other hand, generally believe that tLhe mandatory
independent action provision remains a vital ingredient for
maintaining a competitive market process.

SESSION 3
Service Contracts

Are service contracts meeting the cbjectives of both carriers
and shippers? What changes should be made to FMC rules= and/or
provisions of the Act? Should service contractsz be
confidential? Have the principles of common carriage been
slightly disturbed or totally eroded? Should mandatory
independent asction be required on conference service
contracts?

Between July 1984 and November 6, 1987, there have been 10,900
service contracts filed with the Commission; of the total, 81 percent
for the transpart of inbound carge, and only 18 percent for shipment
of outbound carge. The remaining 1 percent were contracts to
transport both inbound and outbound goods. These percentagas clearly
indicate that importers and foreign consignors utilized service
contracts more frequently than exporters.

The disparity in inbound versus outbound contracts 1s also
reflected in conference filings in certain trades. Since the 1984 Act
became effective, the inbound North Europe-U,S8. Atlantic Conference
has entered into more than eight times as many service contracts as
the outbound U.S. Atlantic-North Europe Conference: B5B versus 101,

One major explanation given for the imbalance in service
contracts has been the U,8, trade situation. Some explain that
exporters are unwilling to commit their firm to long=-term contract
rates which could very well be higher than tariff rates a few months
later. To partially protect themselves from this result, shippers who
have signed service contracts for their exports often sign contracts
that contain "Crazy Eddie"™ or "most favored shipper" clauses which
guarantee that the shipper will be assessed the common tariff rate 1f
that rate should fall below the rate agreed upon 1n the service
contract,
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The number of service contracts filed with the Commiszsion has
been rapidly increasing since they were sanctioned by the Act, as is
shown annually below:

- . 460

1985 . ciccncnncnsancnnsansansenss 3,188

1986.o-||ntto--o--;--o-.c--o--c- 3'920

1087 4 eevncencncrncacaneannnne ee. 3,3320

TotalesewuaasaascassaannrsessassiD,900¥
%ps of November 6, 1987.

Despite all the controversy surrcunding service contracts, they have
remained a highly popular means of buying and selling ship space.

Evergreen Lines has been one carrler that has taken full
advantage of the new service contract provision found in the Shipping
Act of 1984, As of early November 1987, Evergreen has filed 1,562 of
the 10,900 service contracts filed with the FMC. Stated differently,
this carrier accounted for 14 percent of the total number of service
contracts filed with the Commission.

Service contracts have had a profound impact upon the common
tariffs, For a number of commodities in certaln trades, virtually all
the cargo moves under service centract rates, and the common tariff
rate becomes a "paper rate" with very ilttle tonnage moving under the
rate. For example, T0O percent of all frozen beef moved by the
Transpacific Westbound Rate Agreement from the Pacific Coast to Japan
in 1985 was shipped under service contract arrangements. Likewise, 80
percent of the Conference's total 1985 tonnage for lemons moved under
service contracts from the Paclfic Coast to Japan. 1In 1985, the U.3.
Atlantic-North Europe Conference (ANEC) shipped 320 percent of its
total tonnage of roadmaking equlpment parts under service contracis.
During the same year, 76 percent of ANEC's total tonnage for engines
moved under Intermodal service contracts. The intermodal, point=to=-
point rate was actually lower than the Conference's port-to-port
common tariff rate.

Another interesting trend is that conferences have not filed
as many service contracts in 1987 compared to previous years. For
example, the North Eurcope-U.3. Atlantic Conference (NEAC) filed 368
service contracts with the Commisaion during 1986. However, as of
November 6, 1987, NEAC has filed only 180 service contracts with the
Commizasion. To date, the Transpacific Westbound Rate Agreement has
not filed any service contracts in 1987. Other conferences, such as
the Inter-American Freight Conference, have not filed any service
contracis with the Commission since they were sanctioned two and one-
half years ago.

While conferences have not been filing as many service
contracts in 1987 as they did in 1986, independent carriers have taken
up the slack. In the North Europe-U.5, Atlantic trade, for example,
Polish Qcean Lines has filed twice as many contracts in 1987 as it did
in 1986. Evergreen Lines is very well-known for its reliance on
service contractsa. Evergreen has flled with the Commisaion contracts
for its round-the-world service which allows the shipper to commit an
agreed upon amount of carge to any geographical area Evergreen serves
to or from the U,5. This development may have an impact on
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conferences since they are limited in geographical scope by thelr
agreements. Glven Evergreen's action, the maritime industry no doubt
will be watehing with interest to see what innovative responses
conferences will take in order to malntain their market share,

The statistics above Ilndicate the importance of service
contracts in the maritime industry today., However, despite their
popularity, they have generated an encrmeous amount of controversy.
Larger shlppera, in general, view service contract3a as having a
positive impact upon theilr firms, These shippers have been able to
predict the cost of ocean transpertation, to avoid the risk of future
rate Iinecreases, and to obtain guaranteed space for their carge. One
large chemical manufacturer, for example, acknowledged publicly that
it has been able to reduce its administrative costs within its
transportation department as the result of service contracts.

Some carriers, on the other hand, have indicated that service
contracts have had a negative impact on thelr operations. They
believe that these agreements have exacerbated the downward preasure
on rates, According to these carriers, the chilef culprits for this
downward spiral on rates have been the "most favored shipper® and
“Crazy Eddie™ clauses, which they claim shippers have been able to use
as rate-cutting devices and to play-off one carrier against another.

There are a number of issues surrounding service contracts
which most probably will be discuased and debated by the Advisory
Commission on Conferences in Qcean Shipping: (1) legislatively
mandated independent action on gervice contracts; (2) whether
essantial terms of service contracts should be made publicly
available; (3) whether the "minimum quantity of carge™ should be more
broadly interpreted; and (4) whether the parties to a service
contract should have the ability to make amendments to existing
service contracts.

Whether essential terms should be made avallable to the
general public is another controversial issue that generates much
public debate, Shippers appear to be divided on this issue. Some
shippers believe that a service contract 1s an agreement between the
shipper and carrier or conference, and should remain private between
the two parties. On the other side of the coin, some shippers support
the public availability of the essential terms of service contracts in
order to keep everyone honest; to ensure that negotiations are
conducted on a more equitable basis; and to allow the shipping
community equal access to the advantages that some service contracts
may offer,

The majority of carriers, however, have indicated that they
are satisfled with the present statutory arrangements, and would like
to see service contracts continued to be filed with the Commission and
easential terms being made publicly available,

Most carriers and many shippers favor the present defimition
of "minimum quantity® which requires a shipper to reserve a fixed
amount of its flrm's cargo for a specified period of time. Apparently
a fixed number of containers is an easy method to administer and
verify. A fixed amount of cargc also clearly establishes the size of
the commitment by the shipper and assists the carrier in determining
similarly situated shippers,
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However, some shippers prefer a Fixed percentage of thelr firm's
total cargo because it would insulate their firm from unexpected
events such as crop fallures, unforeseen economic events, and trade
restrictions, Other shippers believe that the term should not be
defined by the FMC. Instead, the amount of cargo to be shipped under
a service contract should be a matter of negotiatlion between the
shipper and carrier or conference.

Generally, shippera and carriers would like to see changes to
the Shipping Act that specifically allow for amendments to existing
service contracts, especially if the changes are minor. In allowing
amendments, they argue, both parties would greatly benefit.

There are other issues pertailning to service contracts, A few
carriers would like to prevent middlemen from signing service
contracts, Some carriers would like to statutorily ban clauses such
as the "Crazy Eddie" and the "most favored shipper" clauses, A
complaint from some shippers' assoclations has been that conferences
refuse to seriously negotiate service contracts with them., Finally,
some shippers would like to see carriers negotliate longer service
contracts that extend beyond the usual one year contract.

Yet, despite all the numercus controverslal issues surrounding
service contracts, they still remain an extremely popular methad to
buy and sell ship space as the statistics shown earlier clearly
indicate. In fact, in response to surveys recently sent by the FMC,
both shippers and carriers indicated that they prefer service
contracts over loyalty contracts, Although both shippers and carriers
have certain concerns about service contracts, this provision of the
1984 Shipping Act has also provided some positive benefits for each of
these maritime groups.

SES3ION
Antitrust Issues for Carriers and Shippers

Is antltrust immunity still needed in the liner industry? If
continued, must conferences be open to all lines or would a
closed structure permit efficlencies not otherwise obtainable?
Are conferences still relevant in light of modern shipping
practices? Should U.5.-based shippers' councils receive
antitrust immunity?

Carriers

Proponents of antitrust immunity for carriers argue that the
ability to form shipping conferences (geographically=defined carrier
cartels} is essential te (1) creating and maintaining rationalized,
and therefore less costly, transportation services; (2) preventing
"destructive competition® that can lead to serlous periodic
disruptions in transportation services; (3) preserving international
harmony in what 13, after all, a multinational industry; and (4)
retarding the continuing decline of our national merchant marine.

Opponents of antitrust immunity for carriers have generally
conceded that the international nature of the shipping industry may
require some leeway for the authorization of conferences and some
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degree of immunity from U.S, antitrust laws, But beyond that minimal
and vague concession, they have been extremely skeptical of economic
arguments which claim that the benefits of rationalization and service
stability or the consequences of scg-called destructive competition
provide valid rationales for allowing the formation of conferences and
for government regulation of carrier tariffs,

These critics insist that any cocperative effort which glves
carriers the ablility to jointly reduce costs and guarantee service
levels necessarily gives them the abililty to raisze prices {and
profits) by reducing capacity or by engaging in price discrimination
unrelated to carriler costs., From the perspective of the antlitrust
activists, including some shippers, the key question is how to modify
the rules governing carrler conferences in ways that will preclude
eonferences from engaging in excessive oligopolistic pricing
practices,

A3 indicated earller, some of the questions raised in the
debates over mandatory independent action requirements and service
contract provisions have been:

o Should independent action on rates be mandatory?

] Should the lndependent action notice period be longer or shorter
than the current ten day requirement?

o Should mandatory independent actiom requirements be extended to
service contracts?

o Should a service contract's esgsential terms be confidential?

o Should the rules governing service contracts be modified with
respect to minimum volume, most favored shipper clauses, non-
performance and damages, etc,?

If ¢ritics of antitrust immunity for carriers focus their
attention on micro-questions like the ones above, the macro-question
that Congress has required the Advisory Commiszion to address
regarding overall conference structure (Would the nation be best
gerved by prohibiting conferences, or if permitted, should conferences
be closed or open?) cannot be viewed in isolation. 4 "closed®
membership conference system with tariff filing requirements and
mandatory lndependent action on rates and service contracts might,
after all, prove less able to maintain rate and service stability (and
raise prices) than an "open" membership conference wWwith no mandatory
independent action on rates or service contracts and with tightly
circumscribed service contract regulations.

In trying to declde what, if any, carrier antitrust immunities
are necessary to meet our varied national shipping, international
trade, and national security goals, it is important to determine (to
the extent poasible) what the direct and Indirect consequences of the
various major policy options are likely to be, To do that, commenters
must address the key micro-and macro-questions jointly and, if at all
possible, within a workable consensus about the basic economics of
internatignal liner shipping.

Shippers

Antitrust ilmmunity for concerted actlion by domestic shippers
in obtaining shipping service was omitted from the Senate version of
what eventually became the Shipping Act of 1984. The Conference
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Committee apparently felt such countervailiing immunity was not
necessary because, in the absence of demonstrable market power on the
part of the cooperating shippers, cooperative activities would not be
proscribed by antitrust laws, Additionally, Titie III of the Export
Trading Company Act of 1982 had already provided significant
protection from antitrust exposure for exporters who qualified for
antitrust certification from the Secretary of Commerce. Shippers also
had the option of applying for Business Review Letters from the
Department of Justice and Advisory Opilnions from the Federal Trade
Commission to ascertain their potential antitrust liability.

Nevertheless, an evaluation of the Act should include a review
of whether broader antitrust immunity for shipper groups (along the
lines of shippers' councils found in many foreign countries) is, after
all, desirable, Mandatory independent action, service contracts, and
shippers' assoclations currently strengthen the shippers! hand in
negotiations with the carriers, Any evalustion of the need for broad
antitrust immunity for shippers in future maritime legislation would,
presumably, be made in light of the effectiveness of those three
elements.

SE3SION 5

Antitrust Issues for Ports and Non=Port Terminal Operators I8
antitrust immunity needed for ports and marine terminal
operators? What would be the consequences of ending antitrust
immunity for ports and marine terminal operators?

There are two parts to an evaluation of whether marine
terminal operators, including port authorities that operate terminals,
should be granted continued antitrust immunity of the sort presently
available under the Shipping Act of 1984, Part One is the question of
whether or not marine terminal operators should be allowed to form
agreements to discuss and coordinate prices and service issues, Part
Two iz the question of whether, or under what conditions, marine
terminal operators should be required to file tariffs and have the
charges listed in those tariffs enforced by the federal government,

While the agreements guestion can be logically severed from
the tariff regulation question, an adequate investigation of the pros
and cona of granting antitrust immunities to marine terminal operators
requlires consideration of the relationship between
agreement activities and tariff regulation,

buring the crafting of the Shipping Act of 1984, spokesmen for
antitrust agencies and their congres=ional supporters tended to take
the view that the proposed immunities were, at best, "too broad” but
more frequently "that there [were] no valid reasons for marine
terminal operators to have antitrust immunity."

More recently, officials critical of current antitrust
immunities have raised a question as to whether antitrust immunities
avallable to port authorities under the Local Government Antitrust Act
of 1984 and "the atate action doctrine™ as applied in U.3. v. Southern
Motor Carriers Rate Conference (471 U.S. 48, 1985) do not render the
Shipping Act immunities redundant. Opponents of immunity believe that
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port authorities (and, through them, possibly private marine terminal
operators as well) do not need their agreements protected by Shipping
Act antitrust immunities and that "continued regulation" was
economlically unjustified and an “"impediment™ to the operation of
market forces,

Defenders of the Shipping Act immunities have supported the
propriety of immunities for agreements and for tariff enforcement by
(1) pointing to the immunity enjoyed by members of carrier conferences
with whom they must bargain; (2) claiming such protection is necessary
to eobtain "stable and predictable terminal rate structures®™ that are
beneficial to all parties; (3) raising the spectre of "predatory rates
and practices" in the absence of such immunities; and, (4) arguing
that current immunities and tariff enforcement have not led to harmful
reductions in competition among terminal operators,

Among some private marine terminal operators, there are 3igns
of support for modifications of current antitrust immunities, Tariff
filing, from thelr perspective, can be seen as the quid pro quo the
government demands in return for relaxation of the usual antitrust
liabilities, Their position is thatv if marine terminal operators are
independent (i,e., not a port authority operation or a subsidiary of a
garrier) and are not members of an agreement, they should not be
required to file tariffs with, and have those tariffs regulated by,
the FMC. Terminal operators who have access to governmental subsidies
or carrier assistance {and might therefore be able to charge below
market pricea) should be required to file tariffs, as should
independent terminal operators who decide to take advantage of the
opportunity to form agreements to jeintly set rates and charges.

This proposed modification is particularly interesting because
it raises the question of the relationship between antitrust immunity
and tariff fillng., It suggests that the only valid economic reason
that marine terminal operators should be required to file tariffs with
the federal government and have those tariffs regulated by the
government is as a trade-off for accepting federal protection from the
usual antitrust liabilities to which other domestic industries remain
subject, 1If a particular terminal operator has no wish %o accept
speeial antitrust immunity, he should net be required to "pay for"
something he does not want.

The traditional pro- and anti-immunity rationales see
antitrust protection for marine terminal agreements and tariff filing
requirements as two regulatory elements that, in practice, reinforce
each other in achieving the same end. Depending on one's point of
view, they are tools that allow terminal operators to achieve M"satable
and predictable terminal rate structures" or linked mechanisms that
could be used by terminal operators to impede competition and suppert
above-market prices. Both friends and feoes of antitrust immunities
agree tariff regulation does not operate as a trade-off for antitrust
protection but as a complement to it, Perhaps 1t i3 an essential
complement.

The first step in an evaluatlion of the need for continued
antitrust immunity for marine terminal operators is to determine the
relationship between antftrust protection for port and marine terminal
agreements and tariff filing and enforeement, if any.
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That done, one can move on to examine whether the antitrust
immunities provided for in the Shipping Act have in fact led to
"stable and predictable” rate structures at levels beneficial to all
parties as proponents assert, or to obstacles to competition that
result in unnecessarily inflated rates as critics charge, or teo
neither. Such an examination would have to take into consideration
the existence of (1) the current tariff filing and enforcement
regime, {(2) the quasi-public utility nature of ports, and (3) market
farces affecting marine terminal pricing policies,

Depending on the results of such an evaluation, various
alternatives, modifications, or reforms could be considered for future
legislative action if such changes offered serious prospects for
improving the economic efficiency and productivity of U.S. domestic
terminal operations.

SES3ION &

State of the Liner Shipping Industry Four Years After the
Passage of the Shipping Act of 1984

How is the Act affecting the liner industry? What changes are
recommended? How are changes in intermodal practice,
management and ownership affecting the structure and operation
of the industry? Is the industry undergoing rationalization
or are the smaller companies being sacrificed on the altar of
competition?

Except for 1984, the decade of the 1980s can thus far be
categorized as disappointing for shipowners. If shipping were purely
the function of market driven supply and demand functions, then
certainly one would not expect to see continual creation of new
vessels in light of extreme overcapacity. But it must be noted that
government interventionism in the shipbuilding industry distorts the
supply and demand relationship in the liner market. & recent UNCTAD
study reports that total worldwide surplus tonnage in mid-1985 was
24.3 percent of the world merchant fleet. Some of the excess tonnage
stems from the unstabilizing conditions that existed In the 19703,
such as inflation and wild currency fluctuations which disrupted
established trading patterns. But much of the excess shipbuilding
stems from factors other than profit seeking in liner transport.

Government subsidized shipbuilding distorts the shipping
market such that one cannot rely on “pure market forces™ to
equilibrate supply and demand., Clearly, since the Shipping Act of
1384 focuses on the demand side of the equation it cannot be expected
to rectify the damage done to the market process by government
intervention on the supply side. But expecting nations to forsake
shipbuilding, which in their view provides jobs, a ready markaet for
steel output, national pride, and military wherewithall is naive.

As discussed previously, carriers assert that the ilncreased
shipper bargaining strength which is the result of independent action
and service contracts has driven down rates, The extent of the
decline in rates that can be attributed to these factors when most
trades are overtonnaged, is unclear, However, carriers have achieved
lower agreement processing costs due to the 1984 Act (in the parlance
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of economists, they now face lower transactions costs for achieving,
among other thnings, space rationalization and rate stability
agreements), Carriers may also now file agreements which fix or
regulate intermodal rates with the FMC., The growth of ‘super-
conferences' and the willingness of conference carriers to utilize
their ability to expand their intermodal capabilities are seen by some
as a direct result of these provisions.

Intermcdalisa

The growth during 1987 of intermodal transportation services
provides highly visible evidence that ocean liner shipping is
changing. Several carriers have added rail networks to their
operations and now offer through rates to many inland and port load
centers, Coordination of inland transport schedules and rates allows
major shipping lines to better ensure scheduled point-to-point
deliveries and stable rates., Their customers, in turn, take advantage
of these services when establishing '"just In time' production methods
that utilize these transportation improvements to offset inventory
requirements, Such shippers time the movement of their cargo so that
the goods are in the 'pipeline', moving toward the factory or retail
outlet, rather than taking up warehouse space and incurring additional
costs,

Rationalization

Intermodalism is only one of the ways the market is changing.
In the North Atlantic trade, for example, some carriers have concluded
that rationalization of their maritime activities is a workable
strategy that should enable them to achleve short run financial
improvements and, in the long run, prosper, "Rationalization will
gpark a return to profitability such as we have enjoyed on our 17
other worldwide routings," according to a shipping company official,
U.5.-flag carriers have not been very active in this area, Thus far,
European and Japanese lines have been much more agressive in forming
rationalization compacts. This may be due, in part, to the fact that
in their trade with each other, rationalization on an individual line
and conference-wide basis has a long history. Until 1984,
rationalization in U.3. trades, while not illegal, was much more
difficult to achieve. Perhaps with the passage of time, 0.3, carriers
will modify their behavior patterns,

Clearly, if rationalization works the way it should, then both
large and small carriers should benefit from this cooperative way of
competing. Furthermore, the unfortunate demise of U.3. Lines, then
the largest container operator in the world, is vivid proof that the
Taurvival of the largest™ i3 not necessarily the rule Iin the maritime
industry. In fact, many small operators can coexist with their larger
brethren as the former seek out niches in the market and discover, or
create, new markets which were untapped by the larger operators.
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SESSION 7

The Position of Shippers, Forwarders and Ports After Four
Years of Experience with the Act

How is the Act affecting shippers, forwarders and ports?

What changes are recommended? Are shippers' associations
functioning meaningfully? Is the balance between
shipper/forwarder and carrier interests in need of change?

Are shippers’ councils an answer? Has the Act encouraged port
load centera?

Shippers

Shippers are a very heterogeneous group, and as a result,
there exists a wide range of views among them about the 1984 Act,
Small shippers, large shippers, exporters, importers, chemical
manufacturers, automobile manufacturers, forest products shippers,
agricultural producers as well as others, all have their individual
transportation needs, and therefore, their views about the Act will be
different. Thus, it is Important to realize that shippers may not
always speak with a single voice about specific issues regarding the
Act.

Generally, shippers belleve that the 1984 Act has had some
positive impact on their firm. According to the results of the 1986
shipper survey, the provisions of the Act which they find most
beneficial are mandatory independent action; service contracts;
granting conferences clear authority to offer intermodal rates; and
the exemption of tariff flling requirements on forest products,
recycled metal scrap, and waste paper., Nonetheless, many shippers
favor some legislative modifications to these provisions of the
Shipping Act.

Independent action has been one provision of the Act about
which shippers fully agree as having a positive impact on their firm.
Independent action 1s perceived by shippers as a method to offset the
power of conferences. Given the fact that conferences have not been
very successful recently in sustaining general rate increases, it
appeara that this provision is an effective tool for shippers.
However, overcapacity still plagues the maritime industry, and this
may also help explain why conferences have been unable to increase
tariff rates as much as they desired.

Some shippers would prefer that independent action become
effective immediately rather than on ten calendar daysa' notice as the
Aot requirea, On the other hand, many shippers are satisfied with the
present ten days' notice period required to be provided to the
conference, There are few shippers that would like to extend the
notice period to thirty or forty-five days® notice.

Service contracts are viewed guite differently among various
groups of shippera., Large shippers have been staunch advocates of
gervice contracts, and have publicly stated that their firms have
greatly benefited from this provision of the Act. Some smaller
shippers, however, have taken an ambivalent view about service
contracts since they do not have the volume of c¢argo necessary to
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enter into a service contract, In general, a majority of shippers
favor revising the Act to require independent action on service
contracts.

There are a number of issues that shippers would like the
Advisory Commission to address regarding service contracts: (1)
confidential filing of the essential terms of service contracts; (2)
ability to make amendments to service contracts; (3) whether the term
"minimum quantity of cargo™ should be defined as a fixed amount of
cargo or a fixed percentage of cargo or hoth; and (4) independent
action on service contracts.

There are a number of other changes that different groups of
shippers advocate. Some would like to eliminate antitrust immunity
for carriers; whereas others support the expansion of antitrust
immunities for shippers' councils, Most shippers support the tariff
filing and enforcement requirement. However, there are a number of
shippers that strongly advocate the elimination of tariff filing and
enforcement.

Frelght Forwarders and Customs Brokers

The freight forwarding industry has the distinction of being
the only segment of the industry which has been successful, thus far,
in having the Shipping Act of 1984 revised. This revision came about
via the Tax Reform Act of 1986 and provides that conferences must make
mandatory independent action available to mewbers with respect Lo
freight forwarder compensation pald to ocean freight forwarders who
are also licensed cuatoms brokera in the event the conference tariff
does not provide for compensation of at least one and one-quarter
percent of tariff charges,

The regulatory scheme of the 1984 Act, the revision mentioned
above notwithstanding, did not change to a great degree the
regutations applicable under the Shipping Act, 1916. Perhaps the
blggest change was re-defining what a forwarder is for the purpose of
FMC regulations, The definition was modified to follow more closely
those functions for which a forwarder receives compensation from
comnon carriers, In addition, the modified definition allows
forwarders to have an interest in the cargo they handle. This i3 to
ensure that export trading companies could operate as licensed freight
forwarders. The new statute continues the prohibition against
forwarder receipt of compensation for shipments in whieh the forwarder
has a beneficlal interest,

One important issue currently under discussion among freight
forwarders concerns calculating the base on which their compensation
is figured. Most would seem to faver basing this compensation on the
total charges, ineluding all surcharges, listed on the bill of lading,
Many allege that carriers and conferences have published surcharges in
their tariffs which are exempt from the commission base in an attempt
to reduce the forwarder's commission, This question of compensation
will surely be an important topie for study.
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HYOCCx

Unlike its predecessor, the 1984 Act specifically recognized
the existence of NYOCCs, Many NVOCCs feel the Act has confirmed thelir
legitimacy and recognized that they have become part of the mainstream
of the shipping industry., Thus, the NVOCC3 see the 1984 Act as being
a very important step in their growth in the shipping industry.

The NYOCC industry has its roots in the 19605 when, with the
advent of contalnerization, carriers introduced rates that made
consolidators possible by giving discounts to full container loads.
Many in the industry feel that the NVOCCs' future growth will be
driven by expanding exports from American companies, The NV¥OCCs2 also
lapk to establish inland consolidation hubs to facilitate intermodal
transportation.

Many NVOCCs are anxious to improve the NVOCC image in the
shipping community. The WVOCC business 1s relatively easy to enter,
which may allow some poorly capitalized NVQCCs to get into the NVOCC
busineas. There have been cases where an NYOCC has failed and left
shippers with stranded carge. There have also been allegations that a
few dishonest operators have entered the NVOCC business., 3ome feel
that one way to enhance the reputation of the NVOCC community would be
to require licensing and/or bonding of NYOCC operations, te ensure
that NVOCCs have adequate experience and capital backing to provide
acceptable service to customers.

Some NVOCCs would also like to see the 1984 Act modified to
allow them not only to accept service contracts from carriers but alse
to offer service contracts in their capaclty as common carriers, They
feel that this change would permit them to offer a wider range of
services to their customers and allow them to compete on a more
equitable basis with vessel operating commen carriers,

Shippera' Associations

During the debate over the 1984 Act there was criticism by
some that the Act was favoring large shippers over smaller shippers,
These parties claimed that protection provided to shippers through
service contracts and independent action would be primarily effective
only if a shipper commands a large volume of cargo. To partially
remedy this situation, the 1984 Act granted recognition to shippers'
associations in international trade, By definition, a shippers?
asscciation is "a group of shippers that consolidates or distributes
freight on a non-profit basis for the members of the group in order to
secure carload, trucklead, or cther volume rates or service
contracts.” Shippers' assoclations were meant to be vehicles for
small- and medium-s3ized shippers to take advantage of the service
contract and independent action proviasicns of the 1984 Act.

Shippers' associations got off to a slow start in 1985. A
great deal of confusion existed as to what exactly constituted a
shippers' association, so many shippers were hesitant to join.
Moreover, market conditions were not favorable to their formation,
Because of overcapacity and depressed rates, shippers had been able to
obtain favorable rates through other means,
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Another issue which some shippers! associations claimed
hampered their growth was the alleged unwillingness of some
conferences to conduct meaningful negotiations. The 1984 Act
mandates, in sectiom 10{b}{13), that carriers and conferences are
prohibited from refusing to negotiate with a shippers' associatiocn.
Some shippers! associations claim that carriers and conferences may be
living up to the letter but not the spirit of the law.

Since 1985, it appears that the number of shippers!'
assoclationa has grown steadily. There has alsc been interest
expressed by foreign shippers' councils in forming shippers!
associations. Additionally, some large service contracts have been
sighed with conferences, As carriers and shippers gain more
experience with shippers' associations, the obstacles encountered
in the past by shippers' associations should be reduced. However, the
growth of shippers! associatlons is influenced to a large degree by
the level of tariff rates. Until rates begin to increase, shippers'
asaociationsa' impact in the Iindustry may be limited.

Ports and Marine Terminal Operators

The 1984 Act did not provide any new provisions for ports and
marine terminal operators. However, the statute does continue to
grant antitrust immunities to the two groups which they feel is
extremely important to their operations.

Based upon responses to the 1986 section 18§ surveys, port
authorities and non-port marine terminal operators, as a group, seem
to feel that the 1984 Act has had little or no significant impact on
their operations, The major positive effect noted was a reduction in
the costly delay that had sometimes been involved in establishing
agreements, The major negative effect, in their collective Judgment,
was an indirect one; an inability of ocean carriers to halt the
decline in rates and profitability because mandatery independent
action and the heavy use of service contracts facilitated competitive
price-cutting. These reductions in carriera' revenues, a number of
private terminal operators and port authorities complained, translated
into reductions in revenues available to ports and terminal service
providers.

On balance, port authorities appear to be generally satisfied
with the major provisions of the Act that affect them, Their main
concern sSecems to be assuring a continuation of the current antitrust
immunities provided under the Act in any future legislation.

Noh=port marine terminal operators also take a mildly
favorable view of the workings of the 1984 Act, but at least a segment
of that industry expresses an interest in revising certain tariff
filing requirements,
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SESSION 8

The Future of Liner Shipping and Regulation: A Reading of the
Tea Leaves

Is regulation the wave of the future or of the past? What is
the state of shipping policy/regulation in the EC, UNCTAD, and
Canada? Is the national-flag concept obsolete? What would be
the consequences of total deregulation to all interests in
this industry and to U.3. foreign trade? What are the chances
of an international consensus on these matters?

®N.B.; The remarks in this section attempt to apply basic
economlc principles to the various factors facing the
liner shipping industry. They are theoretical in mature
and are intended to provoke discussion of these important
issues, They do not reflect the views of the Federal
Maritime Commission.

Market Trends

Any observer considering the future of limer shipping could
very easily become perplexed. Since the 1980s it has experienced
comparatively vigorous growth in demand, yet the profitability of the
sector continues to decline, The short explanation of this condition
is there exists too much capacity. A similar phenomenon occurred in
the 1960s which gave rise to two views of the industry that are still
in currency today, viz:

- Despite beilng cartelized, the industry earns low profits,
- Despite a poor profits record, there is continued high
investment,

Both views are somewhat paradoxical. The poor profit returns
of the 19603 and 19808 are atypical and have unique but different
explanations. The existing evidence suggests the 1940s and 19503 were
relatively prosperous for liner shipping. However, the rapid
expansion of international trade coupled with substantial wage
inflation, particularly in developed countries, led by the 19602 to
increasing port congestion, low ship productivity, and escalating
shipping costs. Eventually, the industry adroitly invested its way
out of this particular problem by switching to new, highly productive
methods of carge handling such as containerization and ather methods
of unitization. These investments were vindicated by the evidence
which, albeit limited, shows a recovery of profitability throughout
most of the 1970s,

The low profitabllity of liner shipping in the 19803 can be
ascribed to a qulte different cause than that of the 1960s. In the
19605 the industry was able to put its own house in order. Teday's
problem may not readily lend itself to an internal solution. The
current low profitabllity of the industry has probably two main causes
- excess supply and volatile trade imbalances, If these conditions
persist and become exacerbated in the future, the resulting
"disequilibrium™ may lead to calls for more government action to
inject TMorder" into the market.
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Although in recent years the cargo base has grown impressively
it is not clear such growth can be sustained. The problem for
individual lines is one of diminishing market shares as the market
gets more and more competitive., A diminishing share of a growing
market is net too worriscme, The real problems begin with diminishing
shares of a static or languid market. Changes in the liner cargo base
are very responsive to changes in world output with a change in world
GDP producing a greater than proportional change in liner cargoes.
Some estimates put the M“elasticity" of this responsiveness at between
1.25 and 1.5. An annual rate of increase in world GDP of say 4
percent would thus invoke an increase in the liner cargo base of 5 to
6 percent, However, the container sector has always secured
additional expansion of its cargoc base by penetrating further into the
general cargo sector. This penetration has taken place at an average
annual increment of 3 percentage polnts., Some estimates put the
current penetration level at well over 80 percent for the world's
deep-sea trades, indicating that the container revolution has entered,
or i3 about to enter, the final phase in which further penetration of
the remaining containerizable cargo base decelerates very sharply. At
this point the sector will expand at only the secular rate of growth
for the liner cargo base. Although world GDP can usually be relied
upon to increase (usually within a range of 1 and 6 percent annually),
it tends to be volatile from year to year. If a period of little or
ne further container penetration corresponded with a couple of years
of stagnant world growth one could envigion the industry in a far more
depressed state than that which presently exists,

Currency instability has contributed to the industry's
problems by exacerbating trade imbalances, The stronger leg of an
imbalanced trade is usually apportioned the larger share of the costs
of the operation so that when the main cargo flow switches te the
other direction, because of radical exchange rate movements, so does
the cost apporticnment and rates are re-adjusted accordingly. The
problem here, oddly enough, is lines are not particularly adept in
raising rates sufficiently fast enough to counteract the revenue
diluting effect of falling rates on the new weak leg of the trade.
Since the 19803 one operational response to the problem of trade
imbalances has been the development of round-the-world services. The
future may call for more responses, perhaps by more innovative
pricing. Otherwise an external solution may have to be relled upon,
such as currency accords between the major trading nations.

It has been claimed that the liner industry of today i3 a game
of strategies, the main thrusts of which appear to be a long-standing
reliance on the expleoltation of economies of ship size, a more recent
proclivity for series ship purchase, the optimum timing of new ship
acquisitions, selection of the most appropriate ship type, and the
crafting of a market niche. Confusion is added tec the game, however,
by the huge number of players attempting to compete. By the mid 1980s
over 100 owners were operating 1,700 or so container ships.
Nevertheless, most of the players in the game are dwarfed by a small
number of glants. There are only 14 owners in the world with fleets
in excess of 20 container ships. The top ten owners account for 35
percent of the [leet's total TEU capacity, while just over 20 owners
contribute half the fleet. Evergreen Lines alcne provides about one-
fifteenth of the container ship fleei's capacity and now ranks number
one in the ranking, up from sixth place in 1980. Maersk has
consolidated its position from fourth to second and, until its recent
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bankruptey, 0.5, Lines had risen from tenth place to third. These
fairly radical changes in rankings over such a short period of time
testify to the dynamic, competitive and rivalrous nature of the
industry. Further testament to the rivalry is added by the fact that
the market dominance of the top lines appears to be diminishing. When
Sea-Land occupled the number one spot in 1980 it did so with nine
percent of the fleet's capacity. Evergreen now occupies this spot,
but with only a six or seven percent share, S3imilarly, whereas the
top ten lines in 1980 had 45 percent of the fleet, this had diminished
to 35 percent by 1986, These trends may be expected to continue,

Ownerghip by flag is concentrated in fewer hands, Three flags
account for one-third of the {leet and just six flags for over half.
Moreover, there have been few radical changes in the rankings by flag
although a general leveling out process is slowly taking shape., For
instance, over the past decade, although the traditional flag leaders
in container shipping (the US, UK and West Germany) have malntained
their rankings they have done so with a diminishing share of the fleet.

The current container ship order book provides some good
pointers as toc what to expect in the short to medium term at least.
It reveals four notable features:

A high proportion of orders from eastern bloc countries.

4 nigh proportion of very large container ships.

A composition of ship types quite different from the
current fleet (with an emphasis on container/trailer ships
reflecting the proclivity of the eastern bloc for this
type of ship),

= A substantial element of replacement demand,

Over the past 20 years the average size of container ships delivered
annually has varied little, until recently. It has seldom gone above
950 TEU and rarely below 750 TEU., It {s noteworthy, therefore, that
in each year since 1983 the average size of container ship
newbuildings has been over 1,250 TEU. In 1986 the container ship
newbuildings had an average size of 1,688 TEU. In 1980, ships of over
2,000 TEU accounted for only 10 percent of fleet capacity but by 1586
the percentage share had exceeded 29 percent, their numbers having
increased from 43 to 224, The current order book suggests an
undiminished trend in the future, Where medium to large sized
container ships are concerned the 2,500-2,750 TEU size range appears
the most popular, yet there were only ten ships in this category in
1980.

The apeed characteristics of the container ship fleet have
remained comparatively stable during the 19803. Most ships of 2,000
TEU have speeds heavily concentrated in the 21-23 knots speed range.
Speeds much above 23 knots or below 20 knots will noi become
commonplace given all the uncertainty that surrounds the future price
of oll in the case of higher speeds or the operational problems that
have been encountered when lower speeds have heen adopted, Ship speed

is most unlikely to become a significant variable in the strategy
game,
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In the history of containerization there have been three
periods when large capacity influxes to the container ship fleet have
taken place: 1971=-19T73; 1977=1980; 1983-1986, The first two of these
periods were followed by a corrective period of a couple of years in
which annual capacity additions to the fleet reached only half the
levels of the large influx years, If this pattern is repeated the
period up to 1390 might see some redressing of the overtonnaging that
has developed in the mid 1980s.

The decade of the 1960s was a highly distinctive watershed for
the Liner shipping industry, Many seeds were sown then which industry
of the 1980s is having to reap. The end product of these seeds is
greatly enhanced rivalry and the substantial presence of non-
commercial elements of one form or another, Perhaps the most ominous
aspect of today's market environment i3 not the existence of excess
tonnage {(which has always been around in differing degrees) but rather
the apparent reluctance of this excess to leave the market even when
rates fall substantially. The market appears loath to clear. The
problem of rivalrous overcapacity has begun to affect not only rate
levels (and hence profitability) but also rate structures {and thus
potentially the future configuration of the industry). For Instance,
since the 1980s there has been a distinct movement towards commodity
box rates. Under this trend, if gross excess capaclty remains
unchecked, a danger exists that the rate structure could collapse lnto
a FAK system, This has obvious consequences for the carriage of low
value commodities (the staple diet of U.S. exports) and the survival
of financially independent lines operating on a fully commerclal
basis, Hopefully, the "rules of the game™ would have been changed
well before this spectre is even approached. 1t is to these rules
that we now turn.

Liner Regulation Trends

The regulation of liner shipping in the U.S. trades has been
shaped by two opposing philosophies: free and open competition va.
self-regulation by the industry with little government control. The
proponents of free trade would abolish the conference system
altogether while the adherents of self-regulation favor closed
conferences and would strengthen their powers over the liner trades.
U.5. regulatory policy, since 1316, has tended to fall between these
two extremes and this approach toward the middle ground is clearly
reflected in the Shipping Act of 1984. \Under the Act, the carrier
industry benefita from a new general standard of review, an expedited
approval process of agreements by the FMC, expanded antitrust
immunity, freedom to set intermodal rates, and retention of the
controlled carrier provisions, These measures serve to promote
rationalization and lessen competition by facilitating the conclusion
of multicarrier arrangements. At the same time, the 1984 Act mandates
the right of independent action for conference carriera, autherizes
service contracts, abollshes most loyalty contracts, provides for
shippers' associations, and retains open conferences which are
prohibited from discriminatory, retaliatory, or predatory activities.
Clearly, the new Shipping Act reflectz the U.3. objective to preserve
free and open competition in its liner trades with limited government
regulation; a factor which has, at least until recently, distinguished
its policies from those of its trading partners.
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Notwithstanding the U.S3. rejection of the UNCTAD Code, its
implementation in many of the world's liner trades, along with a trend
toward bilateral arrangements and cargo preference regimes of
developing countries, are developments of inereasing concern to the
liner shipping industry. The provisions of the Shipping Act of 1984
oppose the regulatory system under the UNCTAD Code which sanctions
closed conferences, dual-rate loyalty contracts, deferred rebates, and
shippers' councils. Moreover, section 13(b)(5) of the Act imposes
specific penalties against foreign carriers and governments for unduly
impairing the access of U.S.-flag veasels in the foreign crosstrades,
Since the Liner Cede was adopted by the European Community and certain
DECD countries —- under the Brussels Package reservations --
discussions between the U.S, and the Consultative Shipping Group
{CSG) countries have centered on ensuring access for U.5. carriers to
their trades in return for equal access for CSG shipping lines in the
U.S. crosatrades. In the absence of such guaranteed access for U.3.
vessels to the Codist €3G trades with the less-developed countries
(LDCs), the U,S, could enter into bilateral agreements with the
developing countries, thus restricting CSG carriers in its own
crosstrades. Under the 1984 Act, the U,S. can adequately respond to
ensure that its carriers are allowed to compete in the trades wherever
the UNCTAD Code will be implemented. These new powers, added to the
section 19 authority contained in the Merchant Marine Act of 1920,
should permit the U.5. to safeguard its liner shipping industry.

The Shipping Act of 1984, notwithstanding some significant
changes, continues to uphold certain principles of competition in its
regulation of liner shipping as opposed to that practiced elsewhere,
Nonetheless, there are clear signals that this same philosophy is in
increasing favor abroad as evidenced by the recently adopted shipping
regulations by the European Community and the QECD Common Principles
of Shipping Policy. Moreover, several of the provisions of the 1§84
Act are embodied in the new legislation to be implemented by Canada
and in the shipping policy proposals under consideration in Australia,
While conference authoriiy to enter into multicarrier agreements Lo
rationaiize services has been enhanced by the 1984 Act, the basic
structure of the 1916 Act -~ free access for all vessels in the U.S.
liner trades and open conferences regulated by the FMC —- has been
preserved. A recent FMC survey of foreign government practices with
regard to the regulation of ocean freight rates and liner services
indicates a marked trend toward greater governmental regulatory
control over liner shipping abroad. It now appears that the views of
the Alexander Committee —— which served as the basis for the Shipping
Act, 1916 -- toward the conference system are still considered valid
today and that many of the same problems of the liner shipping
industry perceived by Congress in 1916 are being recognized by the
rest of the world., Whether or not this will prove to be a positive
development for liner operators will have to be for the future to
reveal,
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3.

APPENDIX

SHIPPING ACT OF 1984 - SIGHNIFICANT PROVISIONS SYNOPSIZED

DECLARATION OF POLICY (SECTION 2)

1.

2).

3.

To establish a nondiscriminatory regulatory process for
the common carriage of goods by water in the foreign
commerce of the United States with a minimum of
government intervention and regulatory costs;

To provide an efficient and economic transportation
system in the ocean commerce of the United States that
i3, insofar as possible, in harmony with and resgponsive
to international shipping practicea; and

To encourage the development of an economically sound
and efficient U.S8.-flag liner fleet capable of meeting
national security needs.

AGREEMENTS SUBJECT (SECTION #4)

A.

By or Among Ocean Common Carrlers — Lo engage in seven
specified activities: 1) fix rates (inecluding through
rates); 2) pool traffic, revenues, earnings; 3) allot
ports, regulate sailings; 4) regulate volume or
character of cargo: 5} engage in exclusive,
preferential or cooperative working arrangements among
themselves or one or more marine termlnal operators or
NYOCCa; 6) control, regulate, or prevent competition;
and 7) regulate or prohibit use of service contracts.
{(First and last, only difference from 1316 Act.)

Among marine terminal operators (MTI0s) and among one or
more MTOs and one or more ocean common carriers toe 1}
fix rates, regulate service; and 2} engage in
exclusive, preferential, or coopergstive working
arrangements.

Agreements smong NVOCCs and Frelght Forwardera no
longer subject and, therefore, to the extent they enter
into such arrangements, not immune from antitrust laws.

CONFERENCE INTERMODAL AUTHORITY

Conference authority to set intermodal rates clarified (Section
4(a)(1)). Inland divisions of through rates can only be
negotiated by individual conference members and land carriers
{Section 10{c)(4)), Conference can agree on inland portion of
through rate, however,
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CONTENT REQUIREMENTS FOR CONFERENCE

AGREEMENTS (SECTION 5(b))

1) purpose; 2) reasonable terms for admission; 3) withdrawal
without penalty; 4) self-policing, at request of one member;
5) prohibit boycotts or predatory practices; 6) provide
consultation process; 7) procedures for shippers' requests;
and 8) independent action on no more than 10 days' notice,

CONFERENCE PROVISION RE: INDEPENDENT ACTION

All conference agreements must provide for independent action
on up bo 10 days' notice {Section 5(b){(8)) for new rate or
service items,

No independent action on conference service contracts, unless
conference so provides {Section 5{(b)(8) and 8(c)).

CONFERENCE MEMBERSHIP

Conferences must continue to be open to any qualified ocean
common carrier willing to serve the trade. (Seection 5(b)(2)).

PROCESSING OF AGREEMENTS (SECTION 6)

No pre-implementation approval process under public interest
standard, with burden on proponents of anticompetitive
agreementsa. Completely revises the procedural requirements
governing clearance provisions {15 U.5.C. 3ection 18a) as a
model, Except for assessment agreements, which become
effective upon filing (3ection 5(d)), all agreements covered by
the Act become effective Y5 days after filing unless:

1) agreement fails to meet format/content requirements of
Section 5{b} and is rejected;

2) the time period is stayed while Commission seeks more
information; or

3) the Commission gets an injunctien pursuant to Section 6(h),

Commission has 7 days after receipt of an agreement to transmit
a notice of itz filing to the Federal Register,

Commission cannot limit term of an agreement (Sectlion 6(f)).
Section 6{d)} —— Commission has authority to reguest additionmal
information. If response unsatisfactory, Commission ecan go to
district court to compel compliance (Section 6(i)).

SUBSTANTTALLY ANTICOMPETITIVE AGREEMENTS (SECTION 6(g))

New general standard —-— replaces publie intereszt standard of
Section 15, Injunctive relief may be sought by the FMC in
district court, if the agreement is likely, by a reduction in
competition, to result in an unreasonable increase in costs or
an unreasonable reduction in servige.
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11.

Burden of proof on FMC.
Third parties cannot intervene,

SCOPE OF ANTITRUST IMMUNITY (SECTION 7)

Antitrust laws do not apply to: 1) specific categories of
agreements that have been filed with the FMC and become
effective, or are exempt under Section 6; or 2) any activity
or agreement undertaken or entered into with reasonable basis
to conclude that it is pursuant to an agreement filed and in
effect or exempt,

Also exempt: 1} any agreement or activity re; transportation
within or between foreign countries (unless agreement or
gctivity has a direct, substantial, and reasonably foreseeable
effect on U.S. commerce); 2} any agreement or activity re:
foreign inland segment; 3) any agreement or activity re:
terminal facilitles outside U.S5,; and 4) agreements previously
approved.

Antitrust immunity specifically not extended to:

t. agreements among air, rail, motor carriers, or common
carriers by water not subject te Act re; transportation
within the U,3.; or

2. agreements among common carriers concerning inland
divisions or the establishment. of marine terminals (7(b)(2}
and (3)).

Private suits for damages under antitrust laws not
permitted for injury resulting from conduct prohibited by
Aot -~ T(e){2).

TARIFFS (SECTION 8)

3¢ill required of all common carriers and conferences.
Exceptions for bulk cargo, forest products (replaces "seftwood
lumber"), recycled metal scrap, waste paper and paper waste.

Carriers not required to state separately the inland division
af a through rate,

Time/volume rates specifically authorized {Section 8(b)).
If Commission continues terminal tariff regquirement, rates on
forest products, bulk cargo, and recycled metal serap, waste

paper and paper waste, need not be filed,

SERVICE CONTRACTS

Section 8(c} authorizes service contracts between carrlers or
conferences and shippers or shippera' associations. Reciprocal
rights and obligationa, Shipper commits a minlmum quantity of
carge over stated time period and carrier a rate or rate
schedule and defined service level == e,g., assured apace,
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12.

13.

5.

transit time, port rotation, or similar service features. Copy
of the service contract must be filed confidentially with the
Commission. Essential terms of the contract shall be made
available to the general public in "tariff format" and those
essential terms shall be available to¢ all shippers similarly
situated.

No independent action on conference service contracts, unless
conference so provides (Section 4#{a}(7)). Independent action
on conference time/volume rates, however.

SHIPPERS' ASSOCIATIOKS

Group of shippera which, on a non-profit basis, consclidates
freight or secures carload, truckload, or volume rates or
service contracts (Section 3(24}}.

Carriers or conferences cannot refuse to negotiate with
shippers' associations (Section 10{b)(13)},

No specific antitrust immunity granted, but not thought
necessary, unless group possesses "threatening market power",
Business Review Letters from DOJ and Advisory Opinions from FTC
avallable. Also, Title III of Export Trading Co. Act allows
groups of exporters to apply to Secretary of Commerce for
antitrust certification, which carries with it antitrust
immunity.

CONTROLLED CARKIERS

No change from prior law,

PROHIBITED ACTS (SECTION 10)

Section 10 lists specific prohibited acts, essentially follows
prior law and precedent,

Loyalty contracts are prohibited, except in conformity with
antitrust laws (Section 10(b){9)). Presumably means that
individual carriers could offer them, but not group of carriers
together (House Compromise Statement).

Joint ventures coperated as a single entity are conaidered a
single common carrier, for purposes of this seetion (Section
10(e)).

COMPLAINTS AND INVESTIGATIQNS (SECTION 11)

Any person may file complaint alleging violation of Act, except
Section &(g){11)(a).

Commission may on own motion investigate any conduct.

Commission may disapprove, cancel or modify any agreement in
violation (Section 11{¢}}.
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16.

Commiasion or complainant can seek injunction in distriet court
against activity thought to be in violation of Aet. If
complalinant loses -- reasonable attorneys' fees shall be
avwarded to respondent,

Reparations to complainant -- must be filed within three years
of accrual of cause of action. Can receive payment for actual
injury plus attorneys' fees (Section 11(g})., Interest at
commercial rates. Potential for double amount of Injury if
caused by violation of Section 10(b){5) or (7} or 10(e){1) or
(4) or 10(a)(2) or (3.

PEMALTIES {SECTION 13}

Violations of Act, regulations, or Commission order can result
in a civil penalty not to exceed $5,000/violation. If willful
and knowing, $25,000/violation. Each day of a continuing
violation is a separate offense. Commission may suspend
tariffs for 1) failure to respond to subpoena; or 2}
violations of Section 10(b){1), (2}, (3), (4), or (B).

ACCESS TO CROSSTRADES (SECTION 13{b){(5)

FMC can take appropriate action, including suspension of a
carrier's tariff, in response to action of a carrier or foreign
government which has unduly impaired access of a 1.5.-flag
carrler to foreign crosstrades., President may veto such aetion
for reasons of national defense or U.S. foreign policy (Section
13(b}(6)).
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