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FOREWORD

This volume contains the proceedings of the i2th annual
conference of the Law of the Sea Institute held in The Hague
the Netherlands, October 23-26, 1978. It was my pleasure to
serve as program chairman for the conference.

It is abundantly clear from the rontents of this volume
that scores of people worked hard to make the conference a
success. It is they with whom principal credit for a successful
meeting and proceedings should rest.

Every Law of the Sea Institute Conference depends heavily
upon support from the Institute's staff, Director, and Executive
Board. I am extremely grateful to them for all their assist-
ance.

This conference represented a new direction for the Law of
the Sea Institute since it was the first conference held outside
of the United States. The conference wauld have been impossible
were it not for the strong support of numerous agencies and in-
dividuals in the Netherlands. Among all those who assisted with
the conference, special appreciation and thanks are due Profes-
sor Albert Koers and Ms. Ninke van Keulen.

The l.aw of the Sea Institute has endeavored to produce the
published proceedings relatively quickly after the conclusion of
the conference. The need for rapid publication coupled with
problems attendant with producing a book from an essentially
oral conference introduces errors of omission and commiss,ion.
Responsibility for these rests enti rely with me.

John King Gamble, Jr.
The Behrend Co]lege
The Pennsylvania State University
Erie, Pennsylvania
February 23, I 979



OPENING ADDRESS

D. S. Tu i jnman
Minister of Transport and Publ ic Works

The Netherlands

Ladies and gentlemen,

On behalf of the government of the Netherlands I would
like to welcome you to our country. The Hall of Knights which
wiii house your conference has been the stage for numerous
important events in the history of the state of the Netherlands.
Likewise, I hope that this hall will mark an important occasion
in the history of international law and in particular the law
of the sea. For several reasons the Iietherland has been heav-
i'ly involved with the law of the sea. Our geographical position
stimulated a very early and keen interest in the development of
the law of the sea. By their very nature sma'll countries have
great interest in rules which assure order'Iy relations between
nations. When most of the ccemunications are effected by sea,
a law of the sea is of paramount importance for a viable nation-
al economy. The legends of the flying Dutchman may have
diverted your attention, but the principle of the freedom of
navigation has long provided the background for the Dutch com-
mercial economy. Still, talking history, I have to admit that
the developments in the realm of the law of the sea were stimu-
lated more by the work of Grotlus than by the miracles of Hans
Brinker, the little Dutch boy in a fairy tale who prevented
flooding by closing the hole in a dyke with his finger.

Since I have the privilege of addressing such a learned
assemb'Iy of persons who occupy themselves with the law of the
sea, I would like to present to you some issues which in my
opinion are highly relevant for the development of the law of
the sea.

The sea which is the object of our concern may be viewed
from several angles. Firstly, the sea may be used as a means
of transportation. Secondly, the sea provides humanity with
natural resources, oil, gas and minerals. Thirdly, the sea
supplies man with food. Finally the sea is, however much we
may regret so, employed to dump all kinds of waste.

As the Minister of Transport I am primarily interested in
the sea as means of transportation. Other important elements
of my ministerial responsibility are the management of the
waterways and the protection of the marine environment.
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n em lo ed by ships to carry persons,Of old the sea has been emp oye y
Until recently this has been t e on y ch' t. ry new ways of corimnuni-of the sea. In this cen ury

h airspace above the sea
cation start* u gd usin the sea or t e a rspbl d airplanes. It is not

I whi h we find ourselves hereunication cables, an a

id h ldlns ires me to expand some eas on
of corimrunfcatfon, shfpping. It is a so e
the prob ems w cI hi h are connected with modern s ipp ng.

The past thirty years have shown a tremen gremendous change in

shippfng. st o e
Ho f these regulat'ions have been developed inter-

nationally fn the Inter-Governmental Marrtrme Consu
Or anlzation {INCO!. They are embodied in international con-
ventions such as the a e y o
Organization S f t f Life at Sea Convention and the
Oil Pollution Preventfon Convention.

IIaklng rules alone does not improve the safety at sea and
the protection of the marine environment. The Implementation
of lnternatlanal rules by the individual nations and observa-
tion of these rules by their ships is essential. For this pur-
pose the implementation and observatfon of International meas-
ures should be general and on a worldwide basis. Unfortunately
this is seldom the case. Regional action may to some extent
ai levfate the problems which general and worldwide implementa-
tion and observation pose.

Regional action may take the form of concerted action by
coasta'I states in a given region to force other states and their
ships to observe the international rules. The recent North Sea
memorandum concluded this year here in The Hague constitutes a
good example of concerted regional action. In the "memorandum
of Understanding between certain Haritime Authorities on the
Ilafntenance af Standards on Herchant Shfps," as it is officially
designated, the eight participating authorities take ft upon
themselves to maintain the general surveillance in their ports of
standards laid down in INCO and lLO conventions and resolutions.
In the future the passibilitfes for coastal states to apply
rules for protection af the marine environment and to take
measures for their enforcement wlii be extended, when the new
law of the sea wf 11 be accepted.

I have the impression that many governments content them-
selves with the adoption of international measures, but as
experience has shown they do not precipitate with their imple"
mentation. Thus, for example, in the course of the last decade
several amendments to the Safety of Life at Sea Convention have
been adopted by IHCO but none has ever corre into force. Such
amendments did not obtain the required number of ratif ications.

Similarly, many important recarrIrrendations for the safety
at sea or the protection of the environment have been adopted
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unanimously by 'the Assembly of I~CO, but a worldwide or even a
regional implementat ion never took place. A conspicuous exam-
ple is the recorenendat ion containing the Code for the Construc-
t j on and Equ i pmen t o f S hi ps Ca rry i ng Oange rous Chemi ca l s in
Bulk which was adopted by IHCO in l971. The recommendation was

reaction to international concern about the growing number of
tankers carrying a still increasing variety of chemicals.

Notwithstanding the adoption and implementation of safety
measures, the risk of casualties or even calamities remains.

updating and strengthening of international safety and
marine protection regulations proceeds too slowly to match the
developments in shipping. Furthermore, the rules and regulat ions
for navigat ion are draf ted so as to provide an internat iona'l ly
acceptable minimum of safety and environment protection.

Such rules and regulations do not measure up to the needs
of dense traffic areas. These areas often require stricter
measures. The Amoco Cadiz disaster off Brittany's coast has
diminished the number of supporters of an all too rigorous appli-
cation of the sacrosanct principle of freedom of navigation of
yesteryear. Presently the international world is blooming with
activities to develop more stringent safety and environmental
protection rules.

Apart from international action, national action can be
taken to further safety at sea and the protection of the marine
environment. ln this respect i t is important that individual
nations effectively exercise the powers granted to them by
international convent ions. Thus, for instance, the national
powers laid down in the International Convention Relating to
Intervention on the High Seas in Cases of Oil Pollution Casual-
ties of 1 969 permit in my opini on effect ive national measures.
lt amazes me to hear countries calling for international action
to combat marine pol'lution while they apply simultaneously a
restrictive interpretation to existing relevant international
'I aw.

There are other means for individual nations to protect
their coasts and coastal waters. One way to do this by enforc-
ing internat iona'l regulat ions. l think that there should be
more inspection in ports to ensure that ships comply with mini-
mum technical, safety and labor standards. Survei 'I lance of the
coastal waters should be organized for tracing violations of
traffic rules or marine pollution prevention regulations. Plans
should be made and an organization should be estab/ished to
coordinate the combating of pollution.

Of course, possibilities for national action would be
enhanced by the extension of the territorial sea beyond three
nautical miles. Finally, I would like to mention two phenomena
which constitute the main causes of marine casualties. These
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phenomena also aggravate marine casualt ies, thereby occasional ly
leading to an outright disaster.

These two phenomena are:

The absence of international minimum standards for
crew qual if i cat ions and the compos i t ion of the crew.

2. Mismanagement of ships consisting of wrong judgments
and decisions, and bad maintenance of the ships.

would like to emphasize that a very large portion of
casualties and pollution incidents is caused by human errors.
These errors are not all due to lack of seamanship or quality
af the responsible officers, but are sometimes the result of
"economic" pressure or faulty shore operations.

Modern ships' operations are managed for a large part from
the shore. The shipowner and shore operator exercise the ac-
tual control of the ship. Yet national and international 'law do
not account for this. Traditionally, the law reserves the exer-
cise of the control of the ship for the captain. The law holds
the captain of the ship in most cases responsible for ail the
operations of the ship. National and international law should
reflect the new situation. Presently discussions in interna-
tional fora take p'lace to determine whether and to what extent
adaptation of the law is desirable.

i consider it urgent that the shipowner pay much greater
attention to improving management and operation of his ships.
One of the elements of good management consists of adequate
manning. More attention should be paid to the selection of a
wel'i qualified crew in more sophisticated ships.

There is a need for studies and concerted action by ship-
owners together with governments and unions ta come to inter-
nationally recognized manning rules.

Ladies and gentlemen. The safety of life at sea and the
protection of marine environment are of a great importance to
mankind. Therefore, l enjoyed the occasion to talk about
these matters. l thank you very much for your attention and
wish you a very successful conference.



PART I

STA jE SETTI! SESSION



NEGLECTED I SSUES AT THE

THIRD UNITED NATIONS LAW OF THE SEA Cobol f ESSENCE I

Robert L. Friedheim and Rotfert E. Bowen
Institute for Harine and Coasta'I Studies

University of Southern Cal i fornia
Los Ange 1 e s, C a I i f orn i a

Despite what appears to be a melancholy task ass igned
to organize a discussion of neglect--we are honored to lead off
a conference on the law of the sea in the homeland of the
acknowledged father of the law of the sea. What is remarkable
is how long the ideas of Hugh DeGroot, or, as the wor'Id knows
him, Hugo Grotius, have survived. 370 years after the pub'I ica-
tion of his Hare I iberum we are still debating concepts Grot ius
would recognize. ~Vhi e we wi 1 1 contend thar, defining neglect is
a difficult task, contemporary advocates of Grotius' ideas would
find it easy. They could merely point to the idea of freedom of
the seas as the major problem of neglect in the contemporary law
of the sea. This is a theme that is bound to be reiterated
frequently during the four days af our meetings.

The Pur se of the Pa er

~e have been told that what we are about is prese~ting the
stage-setting paper. It particularly behooves us. therefore, to
be clear about our purpose. There is a wide range of opt ions,
Should we act as Impressarios or Shauspieldirectors7 As direc-
tors, should we order or al ign our col leagues who wil I fol loNf us
on the podium7 If the authoritarian tone of conlnand impl ied by
that role falls upon the re'luctant ears of col leagues, then per-
haps they will accept the milder idea of our "guiding" their
efforts in a ccmlion direction7 In other words, should we at
least coordinate the separate substantive panels so that a com-
mon purpose is served7 Assianing that stage-setting is the pur-
pose of this paper, however, could allow us to sl ip past a
f unct i on often rese r ved for a beg i nni ng pape r: to i n t roduce
who and what will follow. Often such an introductory paper
introduces by making a tour d' horizon. Sometimes the best way

actually to wa'Ik the territory enclosed but rather to state
rules by which fences have been implanted. This can be done by
providing a conceptual framework and/or defining the terms «

is work is a result of research sponsored by the NOAA
Gf f i ce of Sea Grant
¹G4- g- 158-441 i .

nt, Department of Coirlnerce, under grant
3. The U.S. Government is authorized to produce

and distribute re rinp nts for governmental purposes notwithsta«
ing and copyright notation that may appear hereon-
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r eference. 1 f al 1 or too many of these purposes are not ful-
f 1 1 1 ed, we ~ as we 1 1 as those d i p 1 orna ts whose conduct we exam i ne,

be 9U i 1 ty of neg 1 ect.

Rather than choose one objective, we hope this paper will
be able to achieve multiple, if closely related, objectives.
ge do expect to introduce, set the scene, and provide some guid-
ance for subsequent sessions . Me believe strongly that a
synergistic effect can be achieved if the substantive panels
are interrelated by a specific attempt at coordination. Rather
than attempt to write everyone else's paper for him, howevers
we hope to define the terms of reference and establish the
framework that will tie together the individual panels. lf this
is done, our concerns about our neglect should be minimal.

The Nature of Ne lect

The first term of reference that must be defined is neglect
itself. According to the Webster Third international Dictionar
neglect means ''to give little or no attention or respect to."
The dictionary definition does not give the word a pejorative
meaning or connotation. The English word neglect is derived
from a Latin root, the word ~ne le ere. A direct translation of
the Latin would come out "not to choose."

However, many present usages of the Engl ish word "neglect"
gi ve it a pejorative connotation. "Neglect implies fai lure to
9 i ve f ul l or proper at tent ion to some one or someth 1 ng tha t has
a claim on one's attention." Indeed, if we fail to pay ~ro er
attention and the subject or person has a claim on us for atten-
tion i t would be appropriate to apply one of a 'large number of
candidate synonyms to such behavior. These would include:
sl i ght �di s regard, carel essness, thought 1 essness, dere i i ct ion,
supineness, laxity, slackness, evasion, or mere inattention.
Those who engage in neglect of the type for which it is inappro-
priate to refer to them pejoratively are often referred to as
neglecters, triflers, procrastinators, wastrels, slackers, or
Ni cawbe rs, S i nce neg 1 ect as f a i lure to g i ve p roper a t tent i on to
requires action by the neglecter or slacker, there is also a
list of appropriate pejorative verbs such as let slip, lose
sight of, ignore, wink at, connive at, or leave in the lurch.
lf, by now, you are indignant at neg'lecters, please keep in mind
Thucydides' words, "Everybody fancies that his own neglect will
do no harm."

Ne lect and the l.aw of the Sea Conference

Me believe that it is useful to preserve the distinction
between neglect as a lack of choosing certain options and neg-
lect as a failure to do one's duty. lf we choose to treat cer-
tain issues or problems that could have been addressed at the
U N. Law of the Sea Conference  UNCKUS! but were not, we should
raise a set of considerations very different from those which we



rive i f we choose to view 'those i ssues as problems that
tnwere corsciously and heedlessly disrega~d~d. " act, we expect

to do both. This wil'l be our basic approach tl'ough«t this
paper.

Me will examine first those issues neglected because they
were completely or partially ignored at UNCLOS Ill. Qe will
make no judgments concerning whether the issues should have
addressed. Rather, we shall attempt to develop a framework
subsequent analysis by our colleagues for these acts of omis-
sion. Mithin this approach we shall try to sketch some ways of
answering three subordinate questions. First, what are the
reasons for these issues being addressed not at all or on'iy mar-
ginally at UNCLOS ll17 Second, what are the linkages, if any,
between the seven issues that are on the agenda of this LSl Con
ference and potentially might have been on the agenda of UNCLOS>
Third, what are the linkages, if any, between the issues unad-
dressed or only partially addressed at UHCLQS tii with those
that have been addressedt

Neglect as a failure to pay proper attention to, wi ll be
examined in a subsequent section. Neglect as dereliction will
be broken down into six subordinate categories: Ij the issues
that should have been addressed; Zj the national interests that
should have been taken into account; 3} the regional management.
needs or group preferences that might have been better served;
4! the particularistic ocean management notions already being
enforced by states but not considered in UHCLOS that should
have been considered; 5j the conceptual frameworks or principles
that were not derived before specific legal obligations were
deve'loped; and, 6} the bargaining opportunities and their
associated costs that were missed. Despite. the formidable 'list
of alternative analytic categories under which any analyst could
flay the diplomats who have worked so intensively in Caracas,
New York and Geneva, we intend to extend to them the maximum
amount of charity possible. @bile it was desirable for some bar-
gaining groups to have a large number of issues on the agenda
to promote trade-offs, there was never a hope that ail issues
in the law of the sea could be dealt with simultaneously or that
all states invited to the largest multilateral decision confer-
ence ever held could be satisfied uniformly by the outcome of'
the de'liberations. Qe shall not claim that all relevant issues
could have been dealt with simultaneously or that ail interested
parties could have been perfectly satisfied with the outcome.

Nevertheless to pursue seriously the idea that UHCLOS ill
by omission or comnission failed to deal with some problems it
should have addressed and solved i s to require that we make
normative judgments. These are always diff icul t. Frequently
one person's neglect is another person's compromise or trade-off.
Yet, while we must recognize that a norir+tive judgment is being
expressed in every aspect of the analysis contained in the
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second par t of thi s paper, we shall try to avoid making our
points merely an example of Morley's "the too neglected 1 ist of
good causes lost."

He lect As Issues Unaddressed

Wh Mere The Unaddressed issues Unaddressed?

Ne lect as S stem Overload

Qe cannot begin an examination of why certain subjects were
not pui on the UNCLOS agenda or why certain items on it might
have received cursory treatment according to critics, without
reiterating our belief that it is conceited to believe that
UIICI OS could have been a totally encompassing ocean legislative
assemb1 y or i ts outcomes could be al I things to al l peop le. As
it is, the "system" is obviously overloaded, and from the begin-
ning of the current l l-l2 year effort to redo the law of the sea,
has stood in danger of being almost critical ly weighted down.
There have been too many participants, too many items on the
agenda, too many irreconcilable interests that must be satisfied
for a collectivized solution, and too many different functions
that must be served simultaneously; for example, finding appro-
priate rules For actual present and probable future ocean uses,
contributing to a Hew international Economic Order, raising
capital funds for distribution to Third World countries, reduc-
ing tension and friction and leading to world peace, etc.

Serious questions have been raised by some critics, from
the time of Dr. Pardo's speech in 1967, that called into ques-
tion whether conference diplomacy as we have come to know it
could have succeeded  that is, written a widely acceptab'ie com-
prehensive treaty} in an expeditious manner in a bargaining
arena which has so many built-in attributes that lead to incr
tia. Friedheim ~or one was skeptical that the proceedings of a
conference operating under parliamentary rules would be rapid in
concluding its deliberations, fair to the widest variety of
interests, and would result in a technical'iy sound set of rules
for the management of ocean space  Friedheim, 1974!. It was
clear from the beginning that some issues must be "neglected,"
and some interests ignored, if the conference were not to be in
continuous session from 1973 to infinity. Since the conference
process is political, it was highly probable that the general
criteria for what would be included, what exc'luded, what empha-
sized, that deemphasized would be political. That is, matters
included and emphasized would be those issues most highly
salient to those states and bargaining groups that have the most
bargai ning leverage in the context of a UN Conference  the
Group of 77, the states among the Group of 77 for whom ocean
issues are highly salient, and the major ocean-using states
without whose cooperation most new ocean management schemes
probably would not work!. Conversely, not included or deempha-
sized would be those issues most highly salient to those states



and Da rga ~ n I ng 9 roup
groups that have the least barga ining leverage in

the contact of a Ug Conference  the geographical Iy disadv»taged,
the distant~ater states that would have preferred the freedom
of the seas conceptual framework from which the detailed rules
could be derived, the states with limited ocean interests whose
failure to cooperate could not cripple most new ocean management
measures!. This is not to say that the former will be satisfied
and the latter dissatisfied with the outcome of the negotiationg,
but merely that they generally had more or less control of the
input or agenda-setting.

A T io of UNCLOS He lect

The previous paragraph argues that choosing the formal
informal agendas was not a random process. Sut it only states
the most general criteria. Ide will show that there might have
been other more explicit criteria for choice, at least for the
seven issues being considered by this Conference. Whether these
are the real reasons for neg'lect or merely the rationalizations
heard in the UM halls when these subjects were broached is
beyond our powers to say. Below we have divided our seven
issues into three reasons for neglect. >

F I GUTE l

A T lo of UMCL05 Ne lect

Reasons

The categories are not mutual ly exc,lusive; e.g., it can be
argued that UHCLOS is not an inappropriate forum for discussion
of Arctic problems since it is purely a regiona'l issue. 'Ne
treat them as exclusive only to save time.



One of the great problems of our age is the lnabil ity of
socia'I systems to manage the changes brought about by the explo-
sion of the fundamental knowIedge and the extraordinary leaps In
technology. Al though a var iety of supposed non-nodule resources
is included in the deep seabed regime  Article l33 of the lnfor-

Compos ite Negotiating Text!, it can be argued that we know
too I i ttle as yet about the fundamental facts concerning the

or i g ins, and potent i a l uses of non-nodule resources of
the deep oceans to try to regulate in detai 1 at this time any
future attempt to harvest these resources. Whi le we know that
many fundamental ocean processes generate energy  the physical
abi l i ty to do work!  Thirring, l958! in the form of wind, waves,
currents, t ides, sal inity and thermal gradient differences, we
know 'I it tie about how to harness thee,3 An important conse-
quence of the lack of fundamental knowledge and the fact that
exploi tati ve eng ineer ing systems, i f they are in the pipeline at
all, are in the earliest development stages, is that we have too
few tools to anticipate the impact of attempts to use new ocean
areas or resources. Unless we have some better means of measur-
ing probable impacts on a complex system with mul tiple oppor-
tuni ties for substi tut ion r esponses, i t wi l I be very di ff icul t
to forecast what the consequences wi li be to the world pol it ical
or economic system of "exotic" non-nodule uses or exploitation
of deep ocean areas and resources. Today we are very conscious
of the need to avoid unintended social, political or economic
consequences of new knowledge, but it cannot be said that we are
certain how. Small may be beautifu'I, but it is a large hungry
world, and many are not yet convinced this is the answer
 Schumacher, l973!.

Answers purportedly will come when we develop an appropri-
ate technology forecasting methodology' In the United States
the Current movement of technology assessment has produced use-
ful specific. analyses, but has not yet developed a solid method-
ological base  Cetron, I969; Jantch, l967; Miimot 0 Slingerland,
1977!. Perhaps we do not anticipate new issues arising out of
new knowledge or technology because there is a failure of imagi-
nation or train ing. Indeed there are few John Cravens who have
training in both science and social science, as well as the
imagination to grasp future possibilities.

Qhen stating we know too little about a future possibility,
we stand on the horns of a dilenrna. On one sharp peak we face
the danger of an arrogant modern belief in human perfectability;
I-e-. if we had the appropriate knowledge we could find and

3For a useful introduction to ocean energy possibilities;
see: Oceanus XXII  Sumpter l974!. It is reprinted along with
much other useful material: U.S. House of Representatives, Com-
mittee on Science and Technology. Ener Fram the Ocean, 95th
~ong., 2d Sess., April, 1978
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of one we submitted a I ist of our sevenFor a samp e o one,
issues to ouf co eaguelleague Arvid Pardo for his opinion on how he
should sartor categorizegor I ze the Issues. He IllflKd I ate ly p i eked

bl f l r regions and mi'litary uses of the oceans as
issues that would be neglected at UHCLOS because they are too

I litical or too delicate. Since our sample of one was
not the man in the street, we should listen carefully. Mhat ~
believe Or. Pardo means is that the major interested parties
are: I! not willing to negotiate at all on some of these sub-
jects; 2! willing to negotiate only superficial ly and not make
fundamental alterations in present arrangements on others; and
3! willing to negotiate some aspects of these issues in other
bargaining arenas where the weight of opinion of states outside
the club, the region, or treaty adherents will be felt less.

Polar issues might well be seen as delicate by the inter-
ested parties. it is clear that regarding the northern polar
regions most of the countries that border on the Arctic prefer
their own unilateral solutions to the problems ari sing fr>re
anticipated or increased use or would encourage, at most,
regional set of agreements among the interested adjacent states.
Claims to special pol'lution zones and other functional rights by
adjacent states, sectors, or other sovereign-I ike nations, do not
encourage a belief that outside parties would gain much by par"
ticipation in such negotiations. Iloreover, these formal claims
and the more numerous informal arg~nts are usually based on
statements as to the uniqueness of the area or the special
impact use practices that could normally be tolerated in more
temperate areas could have upon a fragile Arctic ecosystem-
of these claims point to the fact that outsiders' participation
in the making of Arctic decisions is not encouraged by the
adjacent states  Heconchie and Reid, 1977; international Canada.
1970; Bilder, 1970; Bees'ley, 1971-72; Butler,; enrico
l972!. This is not to imply that the adjacent states have been
able to handle their problems in the Arctic in routine fashion.
indeed the imbroglio over the voyage of the Nanhattan In l969 7<
was a low point in US-Canadian relations. Currency relations
between Norway and the Soviet Union are strained concerning
claims to the Barents Sea area, Spitzbergen, and a mystery s«
rounding 5oviet ship nevements in the area  Apple. August <~
I978: Apple, August 6, 1978j, But accept to justify domestic
acts, the regional states have little incentive for serious
multilateral negotiations of Arctic problems.



The Antarctic is another matter. Because of the Antarctic
Treaty of 1 959 with its thirteen consultative parties and six
other adherents, many of whom are not states geographically
,ontiguous to the Antarctic Ocean, the problems of the Antarctic

inherently multi lateral Nevertheless, there is little pro-
pensity to negotiate Antarctic problems in a larger arena than
the Treaty group  although there may be a possibility of adding
Canada and Vest Germany to the group!. 8ut interest in Antarc-

problems and opportunities cannot be confined as easily to
the club as Arctic problems could be confined mostly to the con-
tiguous states. griddle East states who might sponsor programs
to exploit Antarctic icebergs as sources of fresh water are not
members of the club. There are estimates and rumors of vast
biological resources in the waters around the Antarctic land

and even more fabu'Ious estimates and rumors of mineral and
energy wealth on and in the frozen land mass  " Antarctica",
1974; Auburn, 1978; Bakus, Garlin, 0 Buchanan, l978; Final
Environmental lm act Statement, l978; Green, 1977; Kaczynski,

g 1, 1977; "Moratorium", 1977!. The
treaty only "freezes" exclusive territorial claims. The agree-
ment worked out recently at the Ninth Meeting of the Consulta-
tive Group concerning the conservation cf krill is open to all
those who choose to exploit the resource. Thus, we still have a
situation of open entry. As far as we know the entrepreneurs
who are now in the discussion or even planning stages of schemes
to tow icebergs to the Hiddle East or California, do not expect
to "pay" for the resource they will be removing from the region,
Open entry problems will probably make difficult the working out
of any future regime at the Tenth Meeting of the Consultative
Group concerning exploitation of the energy and mineral wealth.
lf the rumors of wea'lth prove even partly true, the situation
could be potentially explosive in the next severa 1 years. The
treaty can be renegotiated by 1991. In the meantime, the con-
sultative parties are trying to keep the lid on and work out
arrangements before the deadline. Serious discussions at UNCLOS
could have "b'lown the lid off" and doubtless were resisted.
Thus, whi'Ie the subject is at present considered by the inter-
ested parties, non-negotrable in a context larger than the con-
sultative structure, most of them are aware that it will be
very difficult to confine the future regime of Antarctica to the
present consultative group.

~I litary issues have indeed been negotiated at UHCi05 but
«erall they are among the class of issues that have been dea'It
with only superficially. It was obvious from the beginning that
rf the conference chose to make overt fundamental alterations
t"e right of the so-called "blue-water" navies to move their
fleet units virtually where they please beyond a relatively
~~~row territorial sea, their political masters would choose not
to negotiate seriously on other issues. In other words, the
major naval states signaled early that they considered military
~vement rights so sa lient that they would sacrifice other
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Iss~s to get as much of a reaffirmation or at learnt the least
restriction an traditional nevement right as possible. As a
result, the majority of "have not" states  in terms of 5 ize and
capacity of navies, as well as by other measures! were provided
a mast important bargaining ploy. ft was in the ir interest
make: maximum noises to threaten blue-water navy rights early
in UNCLOS to induce a will ingness of the wel I-to-do blue-water
navy states to compromise an issues the less wel l "to-do con-
sidered salient. For the most part it worked for both sides
There are relative'ly mild extensions of territorial seas and
coastal rights to regulate military transit through straits
well as no extravagant stategia.nts of archipelago rights that
could restrict navies operating in archipe'lag ic waters. pn th,
other hand, most blue-water navy states acquiesced in genera'l
ocean enclosure. At the rare times when it appeared that an
important state was seriously going to back an attempt ta regu-
late navies directly on issues other than transit {we wi! I dis-
cuss later the indirect regulatory effects on the military of
general ocean enclosure!, quiet but firm messages were sent to
Indicate that such a restriction could upset delicate compro-
mises. This was the fate of a Hexican proposa l to restrict the
right of states to construct military installations on their
own seabeds. This is the probable fate of any conference
attempt at adding direct restrictions to the st i l l relatively
free uses of the sea by navies. Host states know that for the
most part they cannot gain by agreement what they lack the phvs-

~ ~
ical capabil ity for, i.e., to exclude foreiqn naval vessPl<
engaging in a whole range of coercive activities not too distant
from their coasts. They are even more aware that if they
seriously pursue enclosure efforts with direct impacts on
navies, they wl'l l lose much of their bargaining leverage. But
some states may be weil aware of the possible long-run impact on
military rights of general ocean enclosure and believe they can
successful ly pursue the goal of restricting the rights of blue-
water navies by indirection. Me wil I deal with this probiem in
a subsequent section.

Our third major category for explaining why certain sub-
jects were "neglected" by UNCLOS is that the United Nations
Conference system is an inappropriate forum for the particu»r

er discussion. It may be inappropriate per se for
the class of rproblem, or there may be another forum that is mo«
appropr i ate.

Hany of the states bordering on the North Sea could argue
that North Sea usese planning should be dealt wi'th
and not a universal fsal, forum. gith congestion problems arising
fram the growin num ~ ~ ~g g number of o>1 rigs, with external ities heir g
produced by ol l I atfp t orm accidents, use conf! lets arising
competition for s acep ce between oil drillers, merchant marines ~
fishermen and naviesies, there are many reasons ta plan the uses o
the North Sea. lt cann be argued that the problem should



dealt with on a regional level because the basic issues that had
universal impact have already been settled. The major issue was
who has jur isdlct ion over the seabed and therefore who should
regulate i t s uses and the consequences of i ts use. The seabed
was divided up betwee~ the United Kingdom, Norway, Denmark and
The Netherlands in I964 on the basis of the I9$8 Continental
Shelf Convention. After a dispute was settled by the Inter-
national Court of Justice in 196$, the Federal Republic of
germany joined the others with proprietary interests, However,
not all interested parties are coastal states. Others use the
North Sea for transit into the Baltic Sea and for North-South
transit off the European coast. It has been reported that the
Soviet Union i s unhappy with coastal state responsibility for
congest i ng Rus s i an I i nes of t ransportat ion and conmuni cat i on,
and coastal state plans to use the oi'I rigs for defense pur-
poses, On the other hand, "buzzing" of rigs has been experi-
enced and the coastal states have expressed concern over the
securl ty of their ol I sources in times of conflict  " Europe,"
1975, Bl undy 6 Dawe, 1975; Kess1er, Narch 1976, Kess1er, June
I976! . But even i f i t I s possible to reduce or exclude non-
coastal states from decision-making concerning the North Sea,
there i s st i 1 I another question-~ wil t be the appropriate
regional decision-making body: the bordering states, including
Norway, or the European Economic. C~unity  EEC!, which does not
include Norwayl I t has been reported that North Sea issues--
oii and fish in particular--were among those that most influ-
enced the vote to keep Norway out of the EEC. While there is no
effective ConInunity control of offshore oil and gas exploration
or production, the Conlnunity does claim that continental shel f
activities fall ~ithin the scope of its regulatory powers  Janis,
1975!-

Those who wish to explain why aviation and marine trans-
portation problems were not dealt with at UNCLOS withthe serious-
ness they deserve would undoubtedly acknowledge the importance
of those problem areas but point to the fact that universally
based specialized organizations exist to deal with these matters
with technical expertise that is not avai'lable at UNCLOS. In
short, IHCO  Inter-governmental karitime Consultative Organiza-
tion! and ICAO  International Civil Aviation Organization! are
the appropriate fora for the detailed regulatory adjustments
necessary to carrying out the consequences of the general allo-
cation decisions being made at UNCLOS. UNCLOS simply is not
equipped to resolve the technical and detailed problems of
arranging future use patterns for aircraft flying over aner and

ships navigating upon the enlarged territorial seas and economic
*ones as well as the shrunken open sea.

Llnka es Between the Unaddressed Issues

but one subject among the neglected issues can be
viewed by economic and political criteria as allocation



quest'ons, an d by legal criteria as jurisdicti onal ques't ions.
neglected issues concern who gets what, wholn other wor s

and by what principles or
How to deal with deep-sea minerals, air-

space use. the Arctic and Antarctic, ocean energy, shipp'ng a
the North Sea involves solutions to allocation and jurisdiction
questions.

In all of the questions that we must deal with there is an
assumption of scarcity. lf the ocean and its resources are
infinite, we need not wive away from the rules posited by
Grotius. lf there is enough for all, then it makes sense
have open entry to the areas or their resources. Instead, today
we are more and more conscious that there is on ly so much te r-
ritory and so many resources out there. Moreover, we frequently
treat these problems as if they are real-world applications of a
zero-sum game; i.e., the gains and losses are additive, and what
one party gains the other loses. While the "real" world is far
more complex than the game table, with many extenuating and
mitigating factors that vary the uniformity of the zero-sum
so'lution, we believe that underlying the attitudes of many
nation-states today is the belief that what value they do not
capture will go to others. Further, we believe this will affect
the way they view the issues we examine today.

Allocation problems are not a new class of problems for
economic or political analysts. Nicroeconomics concentrates
upon how resources are allocated, and the phrase we alluded to
before  @ho Gets 4that! is borrowed from the title of one of the
most distinguished political analyses of our t ime {Lasswel I,
1936!. Thus, we have much empirical analytic experience and a
body of theory to bring to our analysis of ocean al locat ion
problems. The theory has already helped clari fy the al location
problems of ocwan fisheries and, to a lesser extent, ocean
mining  Christy and Scott, 1965; Eckert, 1/79; Gordon ~ 1954;
Scott, 1955!. Ve do not need a new or different conceptual
framework to attempt to deal with polar issues, energy, ship-
ping, air rights, and non-nodu'le deep sea minerals.

There has been a very discernable trend in our time
ocean a I location dec i s ions made. Even those who ardently foug" t
the trend recognize that the world is in the midst of a vast
enclosure movement. Whether by unilateral national act ion or by
a future UNEIOS treaty which will in good part ratify national
enclosure actions, al'l observers today must concede that the
coastal states of the world are arrogating to themsel ves at
least allocatiocation and regulatory rights over the econom>c zones
off their coacoasts out to 200 map les or perhaps the e'nd of
tinenta 1 mar in.rgin. Host of the issues on our menu for the "e"
several days have been and are being importantly affected

'n either of two ways. First are those issues
the basic decision to enclose has been made, or at learnt
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at tempted and the concerned part ies are grapp l i ng wi th the
detai is relat ing to the i lementat ion of enclosure. Thi s

include the problems o allocation and management of min-
erals and energy problems within 200 mi les of the coast or end
of the ma r'g i n, a i r space over nat i ona I terr i tory, the Arct i c
coasta I sh I pp ing acti v I t ies, and the uses of the North Sea.

uncerta in t ies here relate to how 'to apply and enfold ce
enclosure claims so that practices are more efficient and per-
haps   though not. t rue i n many cases ! more just . lA i le we gen-
eral I y know where we are going, as two of the part ici pants In
the conference have put it, here there are "opportunities for
imaginative action''  Ross and ~iles, I978!.

ln the second category are those issues that must be
decided in the absence of enclosure. Here the basic question
is whether national enclosure, central enclosure  making people
of the world the rights holder with a universal organization as
their agent!, or open entry wil'I be the regime fr~rk. One
of the reasons that the negotiations in the First Caenittee of
UNCLOS have proved so difficult is because the solution to the
basic conceptual question is still being debated fiercely simul-
taneous with the negotiations on implementing details. Me suspect
that i f an agreement on the basic fran~ark is worked out, the
details could quickly be resolved. Instead, the states with the
capability to do the first generation of deep-sea mining are
attempting to recoup in negotiations on details a battle they
could not win if they continued to focus on the general frame-
work for the regime. Other minerals presumably would come under
the same regime as deep-sea manganese nodules if Article l33 of
the Informal Compos i te begot iating Text becomes international
law. But there is uncertainty as to whether energy generated
from wind, waves, currents, temperature gradients, biomasses
in the water column, or air-sea interface would also come under a
central enclosure regime because of Article 135's guarantee of
freedom of the seas. On the other hand Article 133 does mention
"water," "steam," and "hot water" as resources of the area. If
clarification of these questions is not forthcoming in the
remaining negotiations, a serious jurisdictional problem may
face those who would wish to prceete ocean energy schemes. But
the basic regime question has not been resolved. Obviously,
basic regime questions also must be faced in the case of Antarc-
tica and in the case of ocean navigation beyond 200 miles.

Sy now perceptive readers should be asking, "Did they forget
ocean nat ional defenses" No, we did not. Qe bel ieve that the
use of naval power to defend the interests of the states of the
world in the uses of the oceans and its resources is very I ittle
connected to the enclosure rmvement or to problems of allocating
rights.  I t is an outl ier.! This is curious. because Alfred
Thayer Hahan, the l9th century American naval officer, quoted as
9«u on the ro'le of navies by virtually all writers justifying
t"e existence of blue-water navies, emphasizes that one of the
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to protect the r i g t o a s tate tochief functions o a navy
d of the sea to secure a nation I

uSe the seaS. COIIIIand O an important part of laban sI
access to resources was an i

~ i ill Nahan, 1890; Rosins1890; It ' kl t977- Turner, 1960! . It is sti fre
uently invoked t ay. uk d od . But there i s very I i tt le evidence that

I ' d d mayor function of navies wi th theit is real ly consi ere a j
capacity for sustaine ig-t ined high-sea combat in ocean areas distant
from their own coasts.oasts. The foreword to the latest edi tjon of
Jane s i t nF h I Shi s is a prime example of this sort of ritual-
IStiC, invoCatIOn.I i t 4 ter stating that "a s'tate that is dependent
on the sea for its being, on sea transport, on fisheries and on
ail that lies beneath the surface must view the whole scope of
that dependence with objectivity" because "he who depends upon
the sea may also die should it be denied him," Captain J. N,
Moore then proceeds to devote only l50 words of an approximately
90OG word analysis  l.64j to naval activities designed to pro-
tect states' ocean interests  No@re, 1978! . The same pattern
was evident in the writings ef the Conlnander-In-Chief of the
Soviet Navy. In t' he final essay in the now famous series of
articles in the Soviet naval journal Horskoi Sbornik, Admiral of

ing the world ocean." After a technically good description of
modern problems of ocean a'llocation, the subject was dropped
when he discussed the problems of a modern navy. .5

Major nav'les have had a great deal of inf luence on the
posture their states have adopted in the UNCLOS conference but
very few of their efforts have been devoted to act ivi t ies that
would support their states' present and future uses of the sea.
There is little in their strategic doctrine, missIons assigned
to fleet units, or in funding decisions that would indicate that
protection of ocean uses was an important function, even for the
most obviously traditional and st if l «est important of those
uses, marine transportation and trade. There are few examples in

"For a similar expression of concern that naval leaders
assume that a ritual invocation of past strategic. thought
serves as substitute for rethinking the problems of naval
strategy in the light of present world political conditions

post, September l8, l978, p. A23.
Gorshkov, Sergei G. Red Star Risin at Sea. Annapol's:

United States Naval Institute, 197 , pp. i23-135. There »s
been considerable debate aenng specialists as to: I!
"The Problems of the @grid Ocean" chapter Is anomoious and
Whether the SOVietS, When they uSe the phraSe "COnIIiand
sea," are really invoking the Hahanian notion. See the essay~
In HccGwire, Michael  Ed.!, Soviet Naval Develo nts.
Praeger. I973; Ncccwire, Nichael Kd. , Soviet Naval Polic
New York: Praeger, 1975; HccGwire, tlichaei, Sov et Naval
ence, New York: Praeger, i977.
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modern times of najor navies being employed to succor their
ocean-using civi I ian compatriots. In the wake of the Arab oi I
embargo, there has been much discussion of developing sea con-
trol shi ps to secure U . 5. I ines of camnuni cat ion to the Pers ian
Gul f in times of general war, but little has been done about it.
Thi s i s, not to argue that naval protect.ion of major states' ocean
use rights should indeed be a major function, comparable to
strategic deterrence or general war fighting. Activities that
are matters of concern to this audience under the jurisdiction
of blue-water navies are seen by them as support functions for
themselves or civi I ian agencies. They are involved in ocean
research, pioneering of new ocean engineering techniques, man-
agement of Arctic and Antarctic programs, and patrolling of the
North Sea. Reductions in ocean use rights brought about by
either national or international enclosure cou'Id create incon-
veniences far them. But they need not fear a major reduction
of the use rights from the present ICNT which could seriously
imperil their main missions. Predictions that the impact of
the ocean enclosures of the early 1970's would be minar have
held up very wel I  Breckner, 1972!.

What blue-water navies fear are not the immediate, measur-
able reductions of rights but rather the slaw erosion of their
rights over time as the regime changes. Since these are diffi-
cult to predict with precision, naval decision-makers tend to
rely upon worst-case models to guide them. Several years ago
there was some debate aneng ocean specialists as to what
"Craven's Law" meant. Perhaps Or. Craven can give us an author-
itative answer but if memory serves, it was defined as the
tendency of jurisdiction to move from seabed to ~ater column.
If that is correct, it is only part of what the military feared
was "creeping jurisdiction," the worst case. For them, creeping
jurisdiction means a more generalized, albeit relatively

6in a little known incident in l969 the Soviets used a
threat of naval force against Ghana to press for the release of
some fishing vessels held in part. However, since they were
seized by Ghana for al leged gun running and not illegal fishing
even this incident cannot be cited as use of a threat of force
to protect traditional ocean rights. lt also might be argued
that the U. S. naval and marine rescue effort to get Cambodia to
re'lease the crew of the vessel ~Ha a uez was an example of using
force to protect the right to use the ocean. Me would contend
that the Hayaauez would not have been in proximity to the Cam-
bodian coast but f' or the Indochina war. Qe contend that the
U.S- rescue effort is more properly viewed as one of the last
U.S. coerci ve efforts in that war. For a thorough analysis of
Soviet use of I ts navy for pol i t i ca I purposes see: Di smukes,
Bradford N. and McConnel I, James M., Soviet Iiaval Di lomac
 forthcoming!.

j5



gradual transformation of speci f ic funct'ona1 jurisdiction to
generalized sovereign control ln that worst case the ability
of bluewater navies as we know them to perform their stated

could be seriously hampel ed. I 't I s th< 5 longer run
fear--not any short" run, measurable Impact--that has impel !cd
bi~-water navies to play as strong a role in the ir national
delegations as they have.

Before moving on, we should note that "brown-water," or
coastal and riverine navies not having the sanw. 'assets and fire-
power as blue~ter navies, also have different ~iss ions. They
are, for the most part, more defensive in the i r orientat ion, and
protection of the recently acquired rights of their states
within 200 miles off shore is 1 lkely to be among the most impor-
tant of their missions. Some mil itarl ly and pol it ical ly "inter-
esting" problems may arise, since technological change has
favored those navies on a buying spree to acquire smal l, fast
patrol vessels armed with missiles.

Linka es between Addressed and Unaddressed issues

Host of the issues that we might point to as not being
decided at all or only superficially at UNCLOS are linked to
Issues that UNCLOS and its predecessor organizations have strug-
gled with for eleven years. The unaddressed issues are linked
together by being mostly allocation problems, and they are
linked to the addressed issues which are also predominantly
allocation problems. As we have seen, we have an array of
analytic tools to deal with these problems if we chose to treat
each of these problems separately, according to the framework of
the several socia'I science disciplines. But, we face another
important task in our conference; i.e., if addressed and unad-
dressed issues are linked, we believe we can safely assume that
they wl1 1 have l<piacts upon each other. W need an approach to
estimating the scope and intensity of those Impacts. There has
been considerable recent literature on flows of International
systems  Rosenau, 'l969; Rosenau, 1973! . Inev I tably there are
also, at a leaser level, impacts of Issues on each other.
must try ta capture some of these in our discussions,
will suggest same ways of looking at these patterns. They a«
mere suggestions intended to further discussion, not findings
of a thorough study.

The relationship between issues can be mutual and equal.
Each issue ~ld have approximately the same impact on the
other as the other issue has upon it. This relationship ca»e
plotted:
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Linka es: S tric.al Relationshi

Probably more common is a situation of asymmetry where one issue
has more influence upon the other than the reverse. There are
two subsets of this re'lationship that may fit our problem. The
first is where the addressed issues influence the unaddressed
issues:

FIGURE 3

Linka e: Addressed Issues Dominant

Article 133 of the ICNT deals with a variety of mineral
resources, inc'luding manganese nodules, but not by name. Me
can consider manganese nodu'le exploitation beyond 200 miles
 approximately! as an addressed issue. Secause there is no pre-
cise geographic description of the "area," many of the exploita-
tion schemes to take energy from the water column or from
surface winds are unaddressed issues. It is our guess, however,
that management plans for such efforts wil'I be heavily influ-
enced by the management scheme for nodules addressed in the ICMT.

The second asyrrmetrical situation is where unaddressed
issues "drive" the addressed issues:

FIGURE 0

Linka e: Unaddressed Issues Dominant

The obvious example i s where the unaddressed mi 'I itary i ssues
inf iuenced the acceptance by the major ocean-us ing states of the
national enclosures out to 200 miles.



Too of ten special ists attempt to pul 1 the subject of their
study out of 1 ts appropriate context. To avoi d thi s, we also
must consider in our deliberations unidentified issues that may
not be directly ocean-related, or only partial ly ocean-related,
but have an impact upon UkCLOS decision-making. tetany ocean
decisions are often heavily influences by non-ocean considera-
tions:

FIGURE 5

Linka e: Trilateral Refationshf

There are many examples of non-ocean issues that are linked to
the outcome of both addressed or unaddressed direct ocean
issues. Among them is the question of the aspirations of the
developing countries to create, via bargaining in the UH system,
a "new international economic order"  NIE0! that they consider
more just, which would apply to ocean  addressed and unaddresse4
and non-ocean issues uniformly. Another example is the deci-
sions on oil pricing of the Orqanization of Petroleum Exporting
Countries  OPEC!. They are bound to have an important influence
upon the allocation and management decisfons concerning ocean
energy inside and outside 2M miles. Two further subsets of
the impact of non-ocean issues are possible where there is a
disproportionate influence of non-ocean issues on either the
addressed or non-addressed ocean issues. Sut, we wi' ll leave it
to our colleagues to see if there are UHCL05 examples that fit
these models.

The previous mode'fs we introduced have implicit within them
an assumption of causa'lity. The heavy arrow shows a largei
impact imposed upon the receiving units by the sending unit.
Hany of our issue relationships may be well described by such a
model, but we also ought to consider the situation where the
issues are so intertwined as to form a complete'ly interpenetrated
re'lationship. Such relationships wou'ld be best shown grap»
cally by an intersection of sets. For example, the relationship
of nodule mining from the seabed beyond 200 miles with energy
extraction from the water colure beyond 200 miles'-



FIGURE 6

Linka e: Inter enetrated Relationshi

The interest ing problems are in the shaded areas. For a tri-
lateral relationship it is not difficult to imagine the problem
we plot below:

FIGURE 7

Linka e: Trilateral Inter enetrated Relationshi

Although we do not bel ieve that it is fair to excoriate the
delegates to UNCLOS for not dealing with the future problems of
energy from the deep ocean in the light of what they did do on
nodule mining and in the light of the NIEO, there are many
issues where we should remind ourselves where the delegates neg-
lected the I r duty. Let us get on to them.



Ne lect as dereliction. What Have the Dele ates
to UNCLOS I I I I nored, Minked at, or Lost 5 i ht of 7

lt is inevitable that the exaggerated hopes for success i
of UNCLOS I I I wi 'l l be dashed even if a ti eaty emerges. For
years too many corrlnentators as well as delegates glowingly
reported that the conference could succeed in producing
thing that would be all things to al 1 people. moreover, they
repeatedly promised that a draft treaty would be produced after
just one more negotiating session. While these dashed hopes
are not entirely the faul t of the delegates, i t i s they as
as the "system," who put us where we are today. At the moment
appears they must answer for a document, the s ingle negotiat ing
test and the modifications under discussion at the rump four
week session in New York during the sunder of 1978. There are
serious disputes concerning all parts. The first Committee
draft on a regime to govern the exploitation of seabed minerals
is hotly disputed by developed states who have the capability to
mine. The Second Coiimittee draft which, in good part, ratifies
the national enclosures of nearshore areas out to 200 miles or
the end of the margin, is viewed as prejudicial to the interests
of the geographically disadvantaged states. The Third Committee
draft is seen by many as not doing the necessary work to control
major ocean pollution while doing too much to hinder ocean
science.

lf we take seriously the idea that many of these defic-
iencies are a result of neglect as failure of the delegates to
give full or proper attention to matters that had a claim upon
their attention, we will spend the next four days in merely
listing their sins. In order to proceed we must sample, and
doubtless we, ourselves, will neg'lect many worthy candidates.
Our sample will be eclectic. Mhere it is possib'le to view major
problems of neglect only with qua'Iitative data, we wi 11 do so.
Mhere we can be more systematic because of the availability of
quantitative methods, we will do so. The quantitative data
and forecasting models are derived from the Law of the Sea Fore"
casting Project conducted for a number of years by Friedheim
and Kadane. The models were specially designed to ana-
lyze the negotiations of UN-type conferences. 7 The data are a
content analysis of the statements of delegates, indicating
their state's policy preference from 1967-75. Ne still believe
it to be valialid for analysis because we captured the basic pref-
erence of states during that period. Virtually all changes in
national positions since 1975 were incremental adjustments to
the stated positions of states rather than jump shifts that.
radically altered their positions.

7A shorA short description of the methodology is available from
the authors: Institute for Marine 6 Coastal Studies, Univer» ty
of Southern California, Los Angeles, CA 90007 USA-
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Ne lected Issues

Hany among us wil'I consider the seven major issues with
which this conference is concerned as issues that have been
neglected through carelessness or deliberate evasion. We offer
them as such for your consideration with the caveat that not al'I
specialists or experts would agree that although "neglected,"
they should have recei ved more actual attention . For certain
issues, such as navigation, some of us may agree with William
Burke that it is a good thing that the delegates tampered little
with rules that have worked so well in managing ocean transpor-
tation  Burke, 1977!. On other issues, it may be advantageous
for the world that not much attention was lavished upon them
because examination of the facts of the situation would indicate
that such issues contain few foreseeable problems of public
policy. This may be the case for resources of the deep sea
other than manganese nodules about which our colleague David
Ross writes, "aside from the hot brines of the Red Sea, there
wli I be no mining of deep sea minerals  exclusive of manganese
nodules!...in the near future, if ever"  Ross. draft!. Ho min-
ing, no impacts, no reason to pay attention.

But there are more obvious existing problems where the
impacts can be measured and where the delegates were culpable
for their inattention. Host important among them is the ques-
tion of how the international ccemunity should attempt to con-
trol pollution of the marine ecosystem from human activities on
land, Suggestions made initially by Japan during the UH Seabed
Ccernittee plenary meetings held during July and August 1972 and
by other nations since concerning the importance of controlling
man-made material pollution of the marine environment regardless
of source have been largely Ignored by the Conference. Approxi-
mately two-thirds of the oil in the oceans results from river
runoff, municipal waste, urban runoff, industrial waste, and
coasta'I oil refineries  National Academy of Science, 1975!.
Virtually all of the halogenated hydrocarbons  DDT and PCB!,
heavy metals, sewage and fertilizers and radionuclides that
find their way into the oceans originate from human activity on
land  Goldberg 6 Henzel, 1975; Thacher and Neith-Avin, forth-
coming, 1978!. Two artie'les of the ICNT �08, 2'It! urge states
to pass appropriate laws, to harmonize their po'Iicies region-
ally and to cooperate with competent international organizations,
but do not tell them what laws, based upon what principles, will
solve the problem. In short, thnse are pious hopes and not a
solution. Qe call this neglect.

Samuel R ~ Levering would not agree with us. See: "The
Oceans as an Avenue Towards World Peace," Issue Paper prepared
for NACOA's Workshop on Reorganization, September 1978, p. 5.
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islands, because they are surrounded by ~ater, are inher-
ently ocean pol icy pro ems.blems. Advocates of treating island prob
lems in a more rigorous manner are capable of presenting

sition. Island nationsnumerous arguments in support of their posi
are, when const ere as ad d as a group much more resource poor than
other nat>ons, arehe t are more underdeveloped and have less experience
i i i d pendently wi thin the internat iona l pol i t ica Iin operat ng n epen e
arena. Although there has been considerable debate within
UNGLOS halls on the subject of is lands, their status, their
special needs, the subject has been deemphasized since I974.
One article on the subject in the ICNT  l21j that provides
bare bones legal description of islands could be viewed by some
as neglect.

If you believe the efforts of coastal states and the Inter-
national Mhal ing Comnission  IWC! are leading toward the suc-
cessful survival of marine mammals and their proper conservation
and use, you would not agree that UNCI.OS has neglected the sub-
ject of marine marlnals in the two articles which cover the
subject �5, I20!. Article 65 turns over management of marine
manlnals to the coastal states within their economic zones, and
to the IMC beyond If you believe that the extension of
national jurisdiction will allow some coastal states to decimate
the stocks within 200 miles, or that the IWC moves too slowly
and ineffectively because it is dominated by the whaling states,
you might agree that UNCLOS disregarded an issue that could be
resolved properly only through a general ocean treaty.

Those who believe that what is scientlfical'ly or techno-
log'ically feasible today has a high probability of becoming the
technological reality that will shape tceerrow must be unhappy
that the delegates neg'lected to be forward-looking. Earlier
we touched upon the difficulty of regulation where probable
impacts of development of new knowledge are hard to measure.
But there has been so much discussion, and a reasonable amount
of research and development money spent upon superports, off-
shore thermal energy conversion units {OTEC's!, floating cities.
and open-ocean mariculture that it was possible for the dele-
gates to consider some of the problems these potential exploi-
tation schemes present for regulation. OTEC's are neither
vessels nor fixed structures and could not sensibly be managed
by the rules developed for ships or structures  Mashom a Nil les,
1977!. Floating cities probably could not easi ly be subsumed
under Articles 60 or 82 because if they float they are not an
artificial island. Whether they are "installations" or "struc,-
tures" is not clear in the ICNT.

Unfortunately, the list goes on. Why did the delegates
not pursue a solution to the problem of nuclear testing in,
and under the ocean7 Why were there no further efforts at
ocean arms control at UNCLGS after the treaty to ban nuclear
weapons on the seabed? If ocean terrorism becomes a problem,
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the ICNT gives no guidance toward a solution. If coastai states
have the right to regulate on"site scientific research in their
exclusive economic zone, why do they not have a right to regu-
late the gathering of the same knowledge by sateli Ites2 If we
continue, we are afraid we will have a complete catalog of
Morley's "too neglected list of good causes lost."

Ne lected Interests

Another way to examine the concept of neglect is to offer
some analysis not of what issues have been neglected but rather
of whose interests have been neglected most co~sistently during
the course of deliberations. Me are not suggesting that neglect
as used here means that these nations have not had an adequate
forum through which their views may become known. Nor do we
believe that the level of neglect Is necessarily high enough for
a nation to refuse to accept a specific section of a text.
Indeed, through the many iterations of the bargaining process
many of these countries may have grudgingly come to accept the
substantive outcome Identified in the draft even though they
woutd still prefer other wording. Rather, our purpose here is to

significant fashion by the Informal Composite Negotiating Text
or the modifications discussed at the latest session.

The Identification of neglected interests was again carried
out by an ana'lysis of data collected by Friedheim in the Law of
the Sea Forecasting Project. Specifically, it consisted of an
examination of the direction cosines calculated in the vote
maximization model developed for the project by Kadane. The
purpose of the direction cosines is to offer an indication of
the amount of resistance each country has to accepting the
various provisions of a given package of issues. The "given"
package we usedwas the ICNT. Ne used the provisions of the
ICNT on l4 major issue areas to determine how "acceptable" that
document was to 29 states. Only differences between the set
package and national preferences that were greater than .l were
noted, Figure S is reveal ing.

As one would clearly expect, the more "conservative" ocean
states are the ones who feel most often neglected; the Soviet
Union, Great Britain, Austria, and the United States are easily
identifiable here. The Soviet preferences for a very narrow
coastal zone with relatively free access has consistently been
a minority position, and draft texts have never defined a posi-
tion in accord with their expressed preferences. Additionally,
as is the case with many other states, the pollution question is

SFor a fuller description of the formulas used to calculate
the direction cosines along with a discussion of the vote maxi-
mization model, contact the authors.
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another issue in which the Soviet position has not been defined
by a majority. The various alternatives to the questions sur-
rounding who will exp'loit the international area identify a
clear example of neglect for France, Japan, and the United King-
dome. Their preferences, shared by others, for a regulatory
licensing system have been stressed often, but their arguments
have not convinced large numbers of other states. lt is also
not surprising to note the strong disagreement with existing
provisions manifested by such nations as Austria, Bolivia, and
Uganda over the question of geographically disadvantaged states'
access to coasta'I waters. Existing articles would make access
to the highly productive coastai zone very difficult for any
save the coastal state, a position totally unacceptable to
these nations. As we will suggest later, the neglect of the
interests of these and other nations over this issue cou'ld well
be a rather key point for the Conference.

As noted earlier, the question of pollution enforcement in
the economic zone is an area considered neglected by a number of
important conference participants. The United States, United
Kingdom, Japan, France, Federal Republic of Germany, Canada,
and others are not completely agreed to the pollution enforce-
ment standards identified in the ICNT, The disagreement, in its
various phases, is long-standing and oft-articulated. With such
stl orig opposition, it is not surprising to note that the debate
surrounding this issue has taken up so much of the Conference's
time recently.

lt would, however, be both unjust and untrue to suggest
that it has been only the more developed, conservative states
that have had their positions neglected by the majority. As
the chart indicates, some key members of the Group of 77 have
defined national positions more than slightly out-of-step with
the Conference as a whole. Chile, Peru, Brazil, and China have
all been quite vocal concerning their desire for national
sovereignty for a broad coastal zone, a position not likely to
be accepted by the Conference as a whole.

Along with neglect of the preferred positions of nation
states, we can also engage in an analysis of the neglect of the
interests of various selected regional caucusing and interest
groups. Some of these groups have met and attempted to form
common bargaining positions; others merely share one or more
interests- Using the same issues identified earlier, we offer
an analysis of group and regional neglect, once again based on
data collected during the earlier Friedheim research effort.
Central to this analysis was an identification of national posi-
tions based on statements made by official national representa-
tives. These preferred positions were coded and scaled for
each nation and a group mean was calcu'lated. This mean was then



compared to t me ianG the median posit ion for a 1 l states on that i ssue
treate t 4 here as the probable outcome, and these data were used
to create Figure 9.

The results offered by Figure 9 are in some ways, not
pr~sing y, simi asimilar to those identified earlier for national neg-
lect. Eastern Europe and the European Econcmic Ccemunity
clearly not terribly happy with the basic direction of the Con-
ference on these issues. Based on their known preferences,
neither group finds strong attraction for the Conference 's
treatment of the international area exploitation question and
the EEC, with several members being fairly vocal, finds that its
basic position on the question of production controls has not
been terribly influential in th» direction of the Conference on
this matter. Again, the question of pollutian enforcement regu-
lations is one which the preferred positions of both the EEC and
Eastern Europe are still some distance 'from the median positions
of the other Conference states.

To restate, we are suggesting not that these group prefer-
ences will preclude members of the EEC or Eastern European
countries from accepting the relevant articles of the ICHT or
any other draft treaty, but rather that given thei r stated basic
preferences they would c'learly prefer different provisions in a
treaty.

lf one examines the CEO group, which includes western
Europe and "other" nations such as Australia, New Zealand and
the United States, it is interesting to note the moderating
influence of nations not Included in EEC membership on the WO
position. Aereas member states of the EEC were some distance
away fran the probable preferred outcome on eleven of the
issues we have analyzed, with the additions of the "other"
states, the number of issues in which the average preferred posi-
tion of the MEO membership is significantly different from the
median is zero. This is, it would appear, a clear and interest-
ing example of the potential influence of cross-cutting pres-
sures within a regional caucusing group, Vhat is key to such
an analysis is a comparative examination of the means of the
two groups and of the standard deviations of the scaled pref-
erences of the groups. 4%at results is that the EEC, with a
much smaller standard deviation, is a much more cohesive group
than is the more diverse MEO. Large diverse groups like the.
'l4EO, if they are able to define a coNnnon preference at ai 1, are,
by the nature of such a process, able to define a position
identified only as a least connnon denominator. Such a position
is clearly going to leave some member states at least partially
discontented over a range of issues. It is the level and
importance of that internal disagreement that offers the analyst
a most difficult task.
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The kind of discontent manifested by the EEC in the NEO
case is also a factor that has to be taken into account when
one engages in an analysis of the Group of 77. As Figure 9
indicates, there are no issues over which the member states of
the Group of 77  now numbering I I9! taken as a whole are di s-
content. In our analytic terms they are no great di stance from
the probable preferred outcome. However. it is clear that thegeographically disadvantaged states among the Group of 77 have
expressed positions not nearly as close to the group mean as
the rest, Some of those issues, such as foreign-state access
to the coastal zone and separate quest ions of land-locked/shel f-
locked states rights, are central priorities to these nations.
If the Conference defines provisions on these issues that are
too far removed from the preferences of these states, it is
questionable whether their continued support of the Group of 77
caucusing group can be asslned.

Additionally, particularly on the issue of the legal defi-
nition of the coastal zone, the Latin American group has been
unsuccessfully vocal in its attempt to define sovereignty for
the zone, a view not shared by the Conference or the Group of 77
as a ~hole. Our preference data alone are insuff icient to fore-
cast action. Thus, we do not know if the Latin American group
will choose drastic action if their preferences are not acknowl-
edged 'in a more tangible fashion. But our data do demonstrate
a slightly less unified front for the Latin Americans than is
sometimes assLaned.

Particularistic Ocean Nana ement or Allocation Notions,

Since the purpose of UNCL05 is to create a universally
applicable set of rules to govern the uses of the oceans, it
would be unfair to expect that the delegates would b» able to
acconmodate each state's claim that because of special «ircm-
stances it required some special rules written 'into the treaty.
Nevertheless, there have been a number of part icu'laristic ocean
al location or management notions that have received some atten-
tion over the years. How these would influence the implementa-
tion of a potential general ocean 'law treaty or in turn be
influenced by the implementation of a potential ocean law
treaty is a relevant subject of concern.

Analytic problems abound if we discuss these particular-
istic allocation and management notions. It is difficult to
know how seriously to take ideas such as historic bays, closed
seas, sector principles, special security zones, and "natural
prolongation" theories. Some are the laws of certain countries.
Others are off irial claims. Nore are bargaining demands. Still
others are obsolete laws not enforced. Certain of them are
merely the ideas of private scholars, although some of these
are "floated" on behalf of governments to test reactions-



There were many reasons why delegates to UHCLOS from dele-
gations that were strongly pro or con on many of these notions
"neglected" them. Many delegations who favored one or more of
the concepts doubt'less feared that a specific rejection of their
favored particularistic idea would weaken its standing before
future courts or in future barga in i ng. States that would d i s-
avow such notions no doubt hope that the future general law of
the sea treaty can be used to argue that these particularistic
notions, because they were not mentioned in the treaty, have no
standing in international law. How much, if any, these ideas
were discussed at UNCLOS, or their re'lationship to the substan-
tively associated provi sions of the single text, is a mystery
only to be revealed when a legislative history of the law of
the sea negotiations is completed. Then we may know whether
all or most of these particularlstic demands upon the system
were neglected by UNCLOS.

Conce tual Framework

The process by which a new law of the sea treaty is being
negotiated with its compromises and trade-offs tends to divert
some observers from examining a persistent problem of social
process. There are those who believe that to have a consistent
regime it is necessary to have a consistent well developed can-
ceptual framework. Opponents are more existential. They
believe that the regime emerges from the process of making
decisions.

Supporters of the importance of conceptual frameworks
believe that its purpose is to guide action. If such a frame-
work does not exist or if it ls not used, then, these critics
claim, the product of law-making wil 1 be an undigestable
melange of contradictory, conflicting, and unmanageable specific
regulations. Among others, Arvid Pardo feels the lack of adher-
ence to a conceptual framework in the making of the LOS Treaty
dooms the work of the delegates to virtual uselessness  Pardo,
forthcoming, 1979!. This faiiure results largely from neglect
of the importance of a conceptual framework.

Pardo's notion of the coamon heritage of mankind  not the
current ritualistic invocation of the term! is a 20th century
version of Kantian idealism  Pardo, I975!. For those who have
"right reason" it is an excellent framework for guiding the
making of a legal regime. However, it is not without rivals.
At least two others have also been injected into the UNCLOS
proceedings with their proponents claiming that even where they
have affected specific provisions, they have been neglected in
relation to their influence on the negotiations as a ~hole.
market economics has been expounded as the appropriate frame-
work by the delegates from some developed states. At the other
end of the political spectrum are theories of national patrimony
espoused primarily by Latin American states.
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proponents of the view that conceptual frameworks ~rg
from human interaction would b» 'less insistent that their impor-
tance has been neglected at UHCLOS. For them a conceptual
framework is a rationalization after the fact of the inter-
act'lons of human beings. lf the trends in human behavior are
in a consistent historical direction. then a conceptual frame-
work emerges. Our question at this workshop is whether suf-
ficient decisions of this sort have been made to discern whether
a "new" conceptual framework has emerged. if it has, and we do
not identify it, it would be our neglect, not the delegates.

Bar ainin 0 rtunitles

The final manner in which we will examine the concept of
neglect is an attempt to identify the bargaining opportunities
either missed or ignored by the majority of participants at the
Conference. Me will engage, again by use of Friedheim and
Kadane's vote maximization model, in a comparative analysis of
a number of the various draft treaties, proposals, and national
and regional positions, to try to reach some greater under-
sta~ding of the rate and strength of the bargaini ng progress
made by the delegates dur'ing the course of the Conference.

The model used allowed us to gain insight into the prefer-
ences of each participating state for one package of issues
over another in a forced vote situation. The ana lyst can then
determine how many states prefer and marginal'ly prefer one pack-
age over another.> Critical to this model is the assumption
that countries indicating a preference for one package over
another are forced to choose their more preferred package over
their less preferred package. Questior.s such as further amend-
ments or abstentions are not taken into account here.

initially, we compared the three negotiating texts with one
another. According to our analysis, the Revised Sing'ie Nego-
tiating Text  RSiiT! and the informal Composite Negotiating Text
 ICNT! were both more acceptable to a greater number of' s,tates

9The vote maximization technique used in this analysis
involves the fol'lowing steps. First, we make a determination
of the amount of resistance each country has ta accepting each
of the components of the package. Second, we combine these
resistance measures for all countries over all issues
package to determine a po'licy direction measure. These combined
measures, like the components of each package, def ine an array
of numbers that constitute the change that the model rec~nds
be made to the respective components so as to create a new
package rare acceptable than the initial one to the Conference
as a whole. The technique then allows for a determination of
the number of states preferring one packaging over another,
a forced vote situation.



than was the Conference' s ini t i a 1 at tempt at a draf t text, the
in forma I Single Negot i at ing Text   I SNT! . Thi s i s a pos i t I ve
indication of the bargaining progress. However, neither the
RSNT nor the ICNT was able to garner close to a two-thirds
majority, in this forced vote situation. If the comparison is
restricted to the two later texts, it is interesting to note
that the RSNT is at ieast marginally preferred by a greater
number of states than is the latest attempt by the Conference.
the ICNT. This is a rather key point, for it is an indication
that the great amount of work put into making the RSNT a more
generally acceptable document was not very successful. In our
terms, the work in preparation of the ICHT seems to have neg-
lected the bargaining opportunities offered by the RSNT. Impor-
tantly, however, in neither case does any of the Conference
states, based on their basic preferences, identify a strong
preference for either draft text.

Let us shift the analysis and force a comparison between
the U.S. pos,ition and the two latest texts. Me have chosen to
use the U. S. position in this comparison for several reasons:
the United States has defined a fairly strong leadership role
among the major ocean users. It has, perhaps until recently,
been working actively at reaching consensus for a treaty; and,
it has made a fair number of rather key concessions during the
course of the deliberations. Me, therefore, felt that a treaty
comparison with the U.S. positions may well be insightful.

If the comparison is between the U.S. position as it stood
in i975 and the two latest texts, it is interesting to note that
it is the U.S. position that is preferred by a greater number of
states; and, in the case of the ICNT, the U.S. I97$ position is
able to gain either strong or marginal support of a two-thirds
majority of the participating states.

If the input to the model is redefined to include a com-
parison of the present U.S. position and the last two drafts,
the U.S. position is again preferred by a larger number of par-
ticipating nations than either the RSNT or the ICNT. When the
forced choice is between the V.S. 1978 position and the ICNT,
the U.S. is able to define a two-thirds majority of states
that strongly prefer its position while the strong supporters of
the ICNT number less than IOt of the Conference participants.
In this case the U.S, position is preferred by an admittedly
disparate coalition of states obviously wanting very different
things. This group is composed primarily of the traditionally
conservative maritime states such as a number of the members of
the European Economic Community and the Eastern European cau-
«using group. However, strong additional support is offered by
key blue-water fishing states, such as Japan, and by a number
of important geographically disadvantaged states, such as
Nepal, Austria, Bolivia, and Uganda. The key to this support
seems to center around the question of nationa'i controi over



ccastal zone. The geographical 'ly disadvantaged states per-
ceive the attempt by the coastal states to reduce or prevent
access to the coastal zone as a decision that will have direct
negative effects on their economies, and one that strikes at th
core of their marine-related concerns. There are 29 land-locked
nations at the Conference and an additional 27 nations that are
shelf-locked. Clearly, these nations comprise a large propor-
tion of the nations attending the Conference and as the analysis
indicates, a group whose preferences can be key if the disadvan-
taged states can grasp this opportunity. Qe must restate,
however, that we have been measuring preference and not action.
There is no way for us to know whether or not they will neg'lect
their opportunities, just as there is no way for us to determine
the level of cohesiveness that wil 1 be manifested by the Group
of 77.

The importance of these issues is substant iated by a com-
parison of the 0.5. position and that of the Group of 77 rau-
cus I ng group, l f one compares the i r pos i t i ons as they stood in
1975 in a forced vote situation, the U.S. position is preferred
by close to a two-thi rds majority of states. if the comparison
is based on the position identified in l978. the U.S. position
is again preferred by the largest number of states, a number,
in this case, that reaches beyond the level of a two-thirds
majority. Again, the key here is the support offered by several
geographically disadvantaged states along with a number of dis-
tant water fishing states. The question of whether or not the
Group of 77 can maintain a sufficient level of solidarity and
avoid the abandonment of a !arge number of land-locked/shelf-
locked states is clearly a central factor in the Conference pro-
ceedings.

What is suggested here is not that the Conference should,
or could, adopt the current V.5. position as the central input
to a new draft treaty, but rather that if the Conference is
going to reach consensus it should recognize not only that
there are still a number of states whose basic preferences are
still some distance from being met, but also that, at least in
the case of the geographically disadvantaged states, the level
of that disagreement could well be a major deterrent to the
adoption of a treaty.

Me believe that the greatest neglect the Conference could
comnit would be not to pick up the key bargaining opportunities
that could lead the participants closer to agreement. The ma »
purpose of the techniques we have been utilizing here is to
attempt to point out the general structure of a treaty that
would be acceptable to a greater number of participating nations
than would some other text. Qe do not claim to be able to i«n
tify or advise on details but we do feel we can point to funda
mental directions where basic compromises must be made for
consensus to be reached. Qe feel that it ls possible to arrive
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at the general shape of a draft treaty that would be more popu-
lar than the existing documents produced by the Conference.

We will attempt to model one of the two possible decision
processes that may be used in creating decisions for UNCLOS.
The first is the traditional article  and amendments to all or
part! by article voting, then voting on the draft of the com-
mittee's text as a whole. This would allow us to 'look at,
first, the issue by issue preferences of states as well as the
trade-offs that go into a committee  a subsystem! decision. The
second is to simulate a vote on the grand package of all the
major issues that would be voted upon only once. This is real-
istic in that it attempts to show what might happen if there is
an attempt to preserve the consensus decision system so far
employed. Because of time we will present our analysis only of
the 'latter possible decision situation.

There are some basic assumptions that should be introduced
here. The model is based on the concept of one-nation, one-
vote, which is, we recognize, an idea that has both assets and
liabilities. The assets are that it does not forget quiet or
weak voices. Statements made by all participating nations
during the entire course of the deliberations are coded and
recorded and can be included in subsequent analysis. Its lia-
bility is that it makes no attempt to identify a measure for
the supposed disproportionate political power of major states.
The liability notwithstanding, we feel the model can correctly
identify, based on national preferences, both the direction and
degree of change necessary for successful treaty bargaining.
However, we do recognize that the positions identified by the
model may not have substantive meaning and in some extreme
cases may be substantively absurd. In this case it is left to
the ana l yst to exerc i se j udgment.

Using these techniques, we developed Figure 10 which iden-
tifies the basic structure of a more generally acceptable treaty
and the general direction and distance in which the Conference
must move to define such a document.

On the key issues debated by Corenittee I the changes in the
ICNT suggested by the model are not large, but they may be radi-
cal. As most negotiators are quick to point out it is the
smallest of changes that is often the hardest fought. On the
questions most central to the exploitation of the area, the pre-
ferred provisions are ones in which the language would be soft-
ened slightly to accomnodate to a greater degree the needs of
the major ocean users.

The Ccemittee II negotiations offer other prob'lems. On the
question of the delimitation of the territorial sea, the model
suggests that the Conference should try to acconlnodate to a
greater degree the needs of the 200 mile club. While these seem
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to be prov i s i ons accepted by those nat ions interested in a 200
mile sovereign coastal zone, we stress again that what we are
identifying is what nations prefer. The Conference's dealings
with the questions of access to the coastal zone, as identified
earlier, are going to have to move more toward greater access
of non-coastal state users if a greater number of state prefer-
ences are to be met. Again, as stated earlier, this does appear
to be an area of some importance but we have no way to foresee
how we' ll states will be able to organize their forces with
regards to these issues. It may well be that the relatively
quiet voices of the geographically disadvantaged will remain
silent.

The Corrmittee ill debate is one that, again, may not
require substantial shifts, but, still, some adjustment of the
present text is in order. This is particularly true of the pol-
lution issues. To move closer to a consensus position on these
issues would require that provisions be drafted that would
define a greater relaxation of coastal control over roastal pol-
lution problems. With regards to scientific research, the Con-
ference could come closer to the preferences of a greater number
of states if the provisions regulating scientific research were
adjusted to include wording indicating that research should com-
ply with some set of international standards.

Whether the delegates understand what it will take not to
neglect the opportunity that exists to arrive at a treaty
acceptable to the largest number of state parties, we cannot
forecast. But as critics we must ask whether the entire law of
the sea treaty effort has been worthwhile. We could, of course,
attempt to answer such a question with a deeply felt personal
"gut" reaction. Or, we could ask, was the result of the time,
money, and effort used better on the attempt to create a compre-
hensive treaty or could they have been better employed else-
where7 The concept. we put forward here is that of "opportunity
cost." The direct financial costs of UNCLOS have been high to
get where we are. There is a rumor in the U .N . halls that it
costs $2 million a day for the UNCI OS meetings. This includes
the expenses of the member governments who had to send delegates
to the meetings in Caracas, New York,and Geneva, and the U.N.
that had to provide halls, translators, documents and other
services. If the negotiations go to nine sessions  also a cur-
rent rumor!, and the preliminary Ad Hoc and permanent Seabed
Corrmittee sessions  discounted at 51 million a day because the
delegations were smaller, etc.! are included, a rough estimate
of the total cost of UNCLOS is $l.25-$1.50 billion. It is a
legitimate question for some delegates to ask--if the developing
member states kept the assets they used for UNCLOS in their
treasuries and the developed donated their costs to the develop-
ing, would not a new international economic order be further
along than it might get through UNCLOS decisions7 This judgment
can be made even if a treaty is achieved. But this is only one



aspec o
t of the opportunity cost problems. Anothe~ aspect i s

the world would have engaged in more col lect ive violence
in the enforcement o'f the enclosure claims that have been,
g par,
ood art legitimized by the discussions and barga ining of

UNCLOS. The costs of adjusting claims as we enclose the more
valuable portions of the world's oceans are costs we ca~not
over'look. Qe bel i eve that the cost of engaging in the partisan
mutual adjustment of ocean claims were not excessively high,
even at $1.25-$1.50 billion, whether or not a treaty is signed
 Lindblom, l965; Friedheim, I975!. UNCLOS as a whole has per-
formed a very usefu'I function even at the costs we can attribute
to it. 4fe would be negligent i f we did not point that out.
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comENTARY

Qavid A. Ross
Moods Hale Oceanographic Institution

As a practicing marine scientist, I think I wou'ld have
preferred to see some other things left out o'f the law of the
sea negotiations. In particular, I think I would have I iked
scient i f ic research lef t out because I t looks I ike there wi I I
be an extension of coastal state control over marine science
out to at least 200 nautical miles. This wi!l present consi4-
erable problems for marine science research.

I think one could eas i ly al so a rgue that the knowledge
obtained from marine scientific research probably is one of the
motivating factors for us in actually having a law of the sea
conference in the first place. The session that we are going
to have this afternoon concerns some potential resources of the
deep sea other than manganese nodules. Although I feel that
many of these resources may never be mined, wi th some excep-
tions, the volene of this deep sea material is so irrrnense that
thei r actual low va'lue often is neglected. 8ecause of this, it
is conceivable that a regime could be established for these
supposed resources If this were to happen, I could also
visualize additional further losses for marine science.

For example, if you remember Articles l43 and l5l in the
present ICNT concerning "the Area," there are items mentioned
that could be interpreted as putting controls or restrictions
on marine scientific research. Article l51 says that the
"Authority shall carry out marine science research concerning
the Area and its resources and may enter into contracts for
that purpose." It also says the "Authority shall promote and
encourage the conduct of marine science in the Area, harmonize
and coordinate such research, and arrange for the effecti ve
dissemination of the results thereof," The words "harmonize
and coordinate research in the Area" scare me qui te a bit.

Perhaps I am being too pessimistic. Perhaps an optimistic
view would be to say that the Authority will indeed fund marine
science research. Or perhaps another view is that there are
going to be i50 new funding agencies that want ta fund marine
science research, i.e., the states that now have interest in
their own large areas.

40



COMMENTARY

Edward Hi les

Institute for marine Studies
University of Washington

5 a very provocative paper, and I do not have the
time to raise all the questions which 1 would like to raise.
So I shall save some for a private discussion with the authors
oyer the appropriate beverage. There are, however, some points

do wish to make.

First, concerning typology of UNCLOS neglect, the authors
argue that both those issues which have been dealt with in the
Conference and those issues v&ich have been neglected are
allocation issues. So we must find some explanation for what
determined those issues that the Conference chose to deal with

those they chose to neglect, I find the typology offered
unsatisfactory because the categories are not mutually exclus-
Ive

The authors give us three reasons. First, there are those
~ssues on which too little is known for them to be considered
the subject of regulation or management. Secondly, there are
those issues that are too delicate or political. And thirdly,
there are those for which UNCLOS is considered the inappropriate
forum. But I do not think that the latter two are separate
types. l think they can be collapsed into a single category,
combined by two variables. That is, when the issues are of
high salience and, at the same time, when they affect a
restricted number of p'layers directly, then claims are made
that they are either too delicate or political or that UNCLOS
is the inappropriate forum because they are too delicate or
political. So I think some revision is necessary there.

In the case of the polar regions, which I have been given
to understand by the chairman I should refer to, these issues
illustrate the point quite clearly. We have lang-standing
issues of high salience in both the Artie. and Antarctic of
interest to a very smal'I number of players, the Arctic being of
high strategic. significance, the Antarctic so far not being so.
In addition, the Arctic has quite considerable resource
implications. The change in the ocean regime plus advancing
technology are the two variables that precipitate the insta-
bility in the polar regions at this time.

A's fai as the Arctic is concerned, there is the question
of the economic zone and the continental margin as related to
IIorway versus the Soviet Union, and Canada and the U.S. The
question of scientific research between Canada, the U.S.S.R.
and the United States is another problem. The new missile
technologies, particularly the strike range of the submarine-



ased deterrent, increases the value of the Arctic to the Soviet
Union and increases their concern about U.S. studies with re
spect to sound propagation in the Arctic Ocean.

~ith respect to the Antarctic, we have the situation of
new ocean regime affecting the claims of the potential claimant
states. Wlil they seek to extend to 200 miles l What are the
possibilities of exploiting both living and non- living re-
sources7 For the Japanese, the Soviets and others, living
sources of the Southern Ocean are important as a result of their
having been displaced elsewhere in the wor'Id through enactment
of 200 mile zones.

So it does seem to me that both the Arctic and the Antarc-
tic have not been inc'luded in the law of the sea negotiations
because these issues are of very high salience plus the fact
that they are of interest to a restricted nenber of players in
a direct sense.

How, the claim has been made that the Antarctic resources
ought to be treated in the same fashion as the seabed beyond
national jurisdiction. This claim was made in a ~umber of
places, most particularly by Sri La~ka at the meeting of Heads
of State of Hon-Aligned Countries in Colombo a couple of years
ago. But is quite clear to me that the performance of the L.aw
of the Sea Conference does not provide a useful example for
dealing with Antarctic resources.

Contrary to the authors, i am prepared to come to the de-
fense of the Conference, You know, in the words of Senator
Patrick Moynihan, neglect is okay if it is benign. l think
that the problem with the Law of the Sea Conference is that it
took on much too much and did not neglect enough. So l would
not say that they ought to be blamed for not dealing effec-
tively with land-based pollution, for instance. There is
nothing the Conference could have done about land-based po'l-
lution, 'looking at the problem itself. i do not think they
ought to be blamed for neglecting the whaling issue either, no
matter what the United States suggests  somewhat misguided'ly
in my view!. 1 do not think there is anything the Conference
cou'Id have done about the whaling issue at all. Me cou1d go
down the list that the authors present and in each case make a
case that the Conference did the right thing by neglecting that
particular issue.

Mi th respect to ihe calculations of preferred positions,
even though the caveat was made that these are preferred
posi tions, not actions, 1 think the direction of that analysis
is misleading. 1 t is no good to say that "two-thirds of
Conference potential ly preferred the U.S. position on most
issues." 1 think it may, in fact, be the other way around,
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that the Uni ted States has been induced to accept the posi tions
advocated by most countries in order to buy things in which they
claim they are most interested.

Addi t iona I ly, i t i s not parti cularly useful to focus on the
individual preferences of indi vidual delegations. Mhat is miss-
ing is another matrix which shows the trade-offs, the packages,
and the two major subpackages, one in Cmmittee I, one in
Cow@i t tee I I, and the re i at ionshi ps between them because the
preferences change when you look at them in the context of that
matrix. So I think the matrix presented here by the authors is
misleading.

Finally, there is the interesting table where the authors
courageously stick thei r necks out to indicate what change in
direction is required in order to get a treaty. Fourteen
changes of direction are indicated and I disagree with 50 per-
cent of those. Me do not have time to go into them in detail.
But if people were to do what you say, I think we would be
worse off.

CONMENTARY

Albert Q. Koers

institute of international Law
of the University of Utrecht

I should I ike to address very briefly the question of why
we have i n thi s conference a sess ion on Sea-Use Planning i n the
North Sea. Part of the answer you will find in Professor
Friedheims's and Hr. Bowen's paper, but I would like to add a
few very brief cceenents.

First, we felt that at this first LSI conference in Europe
we should give some special emphasis to a question that is of
particular concel n to us here in Europe. However, that question
should, of course, not be i rrelevant to other regions of the
world's oceans. Sea-use planning is, I think, such an issue.
If you consider the ever-increasing util ization of the seas and
of thei r resources, the problem of the interaction between the
various forms of uti I i zation i s constantly gaining in Import-
ance. Thi s impi ies that planning in relation to the various
forms of uti I izat'ion as a whole becomes indi spensable. In the
past, freedom of action, freedom of the high seas could prevail.
Nowadays  and I borrow from Professor Brown's paper which you
wi 1 1 hear on Thursday! "what i s done in or under the seas should
be done by design in accordance with a positive and cohesive
approach based on forward projection."

Second, sea-use planning is a neglected issue not only in
the Uni ted Nations Conference but al so elsewhere, Certainly,
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national goverreents have a great deal of experience with
planning in relation to individual activities, i nd i vidual forms
of sea uti I'ization such as shipping, fishing, oil and gas
exploration. However, a comprehensive approach in relation to
ail activities in a given area is still only a concept, and not
a clearly defined concept at that.

Internationally, sea-use planning Is even more of a neg-
lected issue. The United Nations Conference on the Law of the
Sea takes essentially an activity-by-activity approach; it gives
little attention to the interaction between various utilizations
af the sea. A provision like Article 87, paragraph 2 of the
ICIIT which states that the various f reedoms of the high seas
have to be exercised "wi th due consideration for the interests
of other states" may be sound in principle but is inadequate in
deal ing with all the specific practical problems that arise in
a heavily used sea a rea.

There is one addi tional element I should I ike to ent ion.
International law has developed, and cont inues to deve lop, to a
very large extent in response to i"edi ate prob i ems and

bring us new rules on poi iution. Therefore, planning on an
international level may place requirements on internat iona I law
for which it is not adequately equipped.

To s~ up, sea-use planning in the North Sea i s a neces-
si ty, but not yet a real i ty. To develop i t wi I 1 requi re crea-
tive thinking, national ly but perhaps even more so internation-
al ly. Me have included this session on sea-use planning in an
attempt to make a smal I contribution to thi s kind of think ing.

COMMENTARY

Leo J. Bouchez
Institute of International Law
of the University of Utrecht

I wish to make some coneents on the changing reg"e for
shipping. Freedom of navigation, one of the traditional free-
doms of the high seas, has been dealt with at length both
directly and indirectly at the aforementioned conference. New
concepts with respect to freedom of navigation have been sub-
mitted, such as the right of transit passage through inter-
national straits and the right of archipelagic sea lane passag~
through the waters of archipelago states in order to guarantee
freedom of navigation.

In addition the concept of the exclusive economic zone has
been tai lored so far in such a manner as to protect freedom of
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navigation against creeping jurisdiction of coastal states. In
light of these observations, i t does not seem justif ied to refer
categorical 1 y to freedom of navigation as an issue neglected at
the Third Law of the Sea Conference.

The aforementioned aspects of freedom of navigation have a
bearing on the question of where and under what conditions ships
of all states may navigate freely, A completely different
question  which has not been discussed at the Third Law of the
Sea Conference! is whether the traditional freedom of navigation
in the sense of freedom to transport ocean-borne cargo can still
be upheld. Before elaborating this issue a little further it
deserves co~sideration that from the economic point of view
ocean navigation as a means of transport is of paramount impor-
tance, since according to recent information about 804 of world
trade is carried out by sea. This makes clear that the words
of the Roman admiral Sextus Pompei "navi are necesse est"
which, incidentally, is also the motto of Rotterdam harbor, are
still most relevant. lt is understandable that within the con"
text of the traditional approach as regards the transport of
ocean-borne cargo by far the larger part of such transport has
been carried out by those who possess the necessary experience,
technological know-how and financial resources. Accordingly
ocean transport has been controlled for a long period of time by
ships from the Western world  including flags of convenience!.
However, this situation has changed recent'ly because of the
rapid increase of the merchant fleets of the East Bloc countries.

In addition, the control of the means of ocean transport
by the industrialized countries has been criticized severely and
repeatedly by the developing countries during the last decade.
ln this connection reference should be made, for example, to the
objections raised by the deve'loping countries against the liner
conferences as they presently exist under the laissez-faire
approach. These objections are;  i! the conferences which have
a bearing on their trade are dominated by shipping lines of
developed nations;  ii! they are not in a position to affect
the freight rates and the nature of the services provided by the
liner conference which do not correspond to their particular
needs and interests; and  Iii! the level of freight rates and
adequate services are of critica I interest for their export
earnings.

The criticism of the laissez-faire approach by the develop-
ing countries, in part'icular at the UHCTAD shipping meetings in
the beginning of the 1970's, finally resulted in the Geneva
Code of Conduct for Liner Conferences of August 6th, 1974. Ac-
cording to this Code of Conduct, the traditional system of free
competition relating to a substantial part of ocean-borne cargo
will be replaced by an extensive regulation of market alloca-
tion. Although the new system seriously interferes with the
policy and practice of the shipping lines of industrialized



states, it is likely to contribute to the promotion of the
interests of developing countries. 1 wish to submi t that, as
with respect to other uses of the sea such as the exploi tat ion
of the natural resources, the developing countries are no longer
satisfied with a merely passive role in so far as ocean tranq-
pol t l s concerned

finally hope that our working sessions on Tuesday may
contribute to passible solutions of' the juridical problem of
freedom of ocean transport.

CONHEHTAR Y

H, Gary Knight
Louisiana State University

On page twelve of the Friedheim-Bowen paper, there is the
following statement: 'M believe that the use of naval power to
defend the interests of the states of the world in the uses of
the ocean and its resources is very 1 ittle connected to the
enclosure movement or to problems of al locating rights." By
exercise of great restraint, l am not going to respond to that
personal 'ly. Like John Gamble, 1 have retained several very able
people to discharge my responsibi1 ities, and you wi l l hear those
very able people 'wednesday afternoon. I th'ink the statement
that the Friedheim-sowen paper makes wi l t be the focus of that
deba te.

Hy own view is that I do not think mi i itary issues have
been neglected at the Law of the Sea Conference. Through such
subtle techniques as deliberate ambigui ty, i t has in a fashion
been the dominant issue at the Law of the Sea Conference. what
has been neglected is public analysis of these issues. A very
few individuals, wi th great diligence, have been able to ferret
out from publicly avai lable sources the facts concerning the
mi 1 itary situation underlying law of the sea posi tions taken by
various nations. One of the high points of this analytic
process occurred f ive or six years ago at another annual con-
ference of The Law of the Sea institute in a paper prepared by
Or. John Knauss, one of the initiators and guiding lights of
this institute.

Dr Knauss' analysis of the military issues of the law of
the sea was at that time so well done that a Uni ted States
admiral attending the session took the floor to conmnent that he
was delighted to have a copy of Or. Knauss' paper to distribute
to all of the individuals on his staff. As a result of recent
hijackings, American diplomats and military personnel had been
forbidden to carry classified information when traveling by
aircraft. Dr. Knauss, the admira'i noted, had resolved that
problem. His staff could simp'ly carry Or. Knauss' paper with



them from then on.

It was a brilliantly done effort. I think that you are in
store for a similar high point wednesday afternoon in this
difficult process of analyzing the military issues and the iaw
of the sea. On the plane trip over, I read the principal paper
prepared for the sessian by Professor Ken Sooth. It is ex-
tremely stimulating and thaught-provoking.

Me have on the Wednesday afternoon panel Professor Michael
MccGwlre from Dalhousie University in Canada. Those of yau who
know Mike know that it does not take a great deal of stimulation
to get Hike to elaborate on his views. I think Ken's paper will
provake Mike considerably.

Qe also have two representatives of military institutions,
Admiral Fraser. representing the Indian Navy, and Admiral Cramer
representing the United States Navy. Each wi'll conInent on Ken
Booth's paper and on the comments made in the Friedheim-Bowen
paper in the context of those two nations'  India and the United
States! quite disparate interests in the military aspects of law
of the sea.

COMMENTARY

John P. Craven
University of Hawaii

Let me take this opportunity to say a word about the energy
from the oceans and as it relates to the excellent paper that
Bob Friedheim and Hr. Bowen have presented.

Energy from the oceans has two parts, one very ~ch not
neglected, namely the oil resources of the ocean  and that has
been the major subject of concern in all of the continental
shelf negotiations! . The other aspect has to do wi th energy
sources from the ocean that we have not yet exploited, some of
the unusua l aspects of energy fnm the ocean. And the authors
are quite right to say that this has been a neglected issue
because of lack of knowledge.

But I might point out that it might have profited from a
little more neglect because in point of fact there is one sweep-
ing statement in the latest text of the U.N. Conference which,
when talking about the jurisdictional responsibilities in the
200 mile zone, grants responsibility to the coastal state for
devices which extract energy from the ocean awhile the exact
meaning of this statement may have been clear to scme, the term
itself is large, s~eeping, and all-encompassing. So much so,
in fact, that not only does it take into account such future
energy items from the ocean as ocean energy extraction, but it
sweeps back into antiquity and includes by the very nature of
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ts description all sailboats and sailing ships that have ever
plowed the seas.

COMMENTARY

Isabella Oiederiks-Verschoor
Institute of International Law
of the University of Utrecht

Introducing the subject "Airspace and the Law of the Sea
I would like to emphasize that the problems regarding the regIme
of the airspace above the exclusive economic zone have been
sorely neglected indeed, as Professor Friedheim and Hr.
also observed in their papers. In the conventions on the law of
the sea of 1958, especial ly in Conventions on the High Seas,
the Territorial Seas, and the Continental Shel f, air Iaw has
followed the ru/es establ ished for the law of the sea for some
speci f ic subjects, for instance, the right of hot pursui t.

But the basis for legal rules regarding aviation is formed
by the Convention on International Aviation, known as the
Chicago Convention of 1944. As a basic principle in aviation,
we must consider that each state has complete and exclusive
sovereignty over the airspace above i ts terri tory. The techni-
cal aspects of the Chicago Convention are elaborated 1 t its 17
annexes. These annexes are in force only when they are incor-
porated into national law. Nevertheless, the standards of
Annex 2 establishing the rules of the air for aircraft flying
over the territory of a state, over territorial waters, or over

Neither the Chicago Convention nor Annex 12, the annex deal in9
wi th rules of the high seas, gives a def ini tion of the term
h I gh sea s." However ~ the es tab 1 i shmen t o f an economi c zone of

200 nautical miles beyond and adjacent to the territorial water
raises the problem, to what extent the caastal state can control
overflight and set its own regulations to apply to aircraft.
The informal Composi te Negotiating Text makes i t clear that the
cantroi I ing state cannot claim sovereignty over overflight, but
quest ions of control are not settled.

As Dr. Hei ler observes rightly in his recent article
"Zeitschrift fur Luftrecht" �978, page 15 and following!
"exclusive jurisdiction" as expressed in paragraph 2 of Article
60 of the informal Composite Negotiating Text proposed at the
third Conference on the Law of the Sea, must be distinguished
from sovereign rights, which the coastal state may exercise-

Qe are happy that it was possible to engage such excel lent
experts as Professor Christol, pr. Heller, and Dr. Hailbronner
to tell you about the problems and pitfalls that this negle«ed
subject may cause.

ce



DISCUSSION AND QUESTIONS

H H H SONDAAL Hr Cha i r~n I have heard and I was
struck by the statement that resources in the deep sea-bed con-
st i tute an i ssue that has correctly been neg'lected. The reason
why this issue has been rightly neglected is said to be the
fact that we do not know much about those resources. I wonder
whether this kind of thinking should not have been used in re-
spect to manganese nodules, because one of the main reasons the
negotiations in Committee I of the Law of the Sea Conference are
tedious and difficult is that the facts are not sufficiently
known. In so far as they are known, they are held by a few
companies; they are propriatory. For that reason, negotiations
in the Conmittee I are ruled by fear in the sense that you do
not know what you are giving and you do not know what you are
getting.

That poses as far as I am co~cerned a very important
question as to international negotiations as such. The question
being, when do you start to negotiate7 Mhen you know nothing,
so you can f ree 1 y ma ke ru 1 es o r when you know some th i ng so you
can make reail y good rules7 That is a very important question
and I think that maybe we could address that question somewhat
later.

EDWARD BILES: Since there is time, I would like to come
back to t' he point raised by Hr. Sondaal if I may, because i t is
a very important question. I am not sure we have that much
choice about when we begin to negotiate given the system as i t
exists. You remember, of course, way back in lp6S Arvid Pardo's
speech and the suggestion somehow that there was a cornucopia at
the bottom of th» oceans. This was pursued by others, in
particvlar the United States, for very curious reasons, espe-
cial ly the attempt at making trade-offs between what the U.S.
and the U.S.S.R. wanted wi th respect to the territorial sea and
straits used for international navigation and what they per-
ceived as ways of paying for this.

Then we have the peculiari ties of the Caracas session and
what I view again as the very misguided attempt of the U.S.
deIegat ion, pushed by the Tr easury, to negot i ate a horrendously
detailed series of condi tions because of the lack of trust.

if you have a s i tua t i on in whi ch there is great uncertainty
about the techni ca l /ope rat i ona'I dimensions of the resource and
the information, as you point out, is held by companies, not
governments, i t is a bi t absurd to negotiate this stuff purely
in nation-state terms when the major players are not nation-
states.

In such a situation, one runs the risk of fueling the nego-
«ation process to t,he extent that it responds not to the



salience of each of these issues to them. Me, the analysts
not apply a subject i ve we i ght i ng fac to r.

I am surprised that Ed was real ly very mi ld, even about
that, because what we did was to provide in our presentat ion
 without any explicit editorial comnent on our part! enough
information for our critics to make a judgment from our presen-
tation, that we were saying that a comprehensive Iaw of the
sea treaty adopted by consensus or near consensus may be
impossible to adopt. Indeed, we may be saying that. At the
least we were saying that if you try ta account for all the
major preferred positions of states that it does not look as if
the world will get a substantively satisfying t reaty, at least
not one that satisfies all the major states on all the major
issues. Moreover, unless there are some critical changes in
national positions on key issues, I do not see how the world
will get such a treaty.
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RESOURCES OF THE DEEP SEA

OTHER THAN NANGANESE NODULES

David A. Ross
Moods Hole Oceanographic Institution

Moods Hole, tEassachusetts

Introduct i on

During the Law of the Sea  LOS! negotiat ions, discussion
of deep sea2 resources has centered essentially on manganese
nodules. This is an appropriate decision since manganese
nodules, and their contained elements, have the most Imnediate
potential as a marine mineral resource in the region outside of
pending national jurisdiction. The objective of this paper is
to describe some of the "other possible resources" of the deep
sea--but I wish to emphasize that few of these "other possi-
ble resources" are economically meaningful at thi s tlnm and
most may never be.

Before starting, some definitions are appropriate. A
resource simply means a supply of sonmthlng,be it food, minerals
or water. Resources such as food or forests are considered to
be renewable resources since their supply can be replenished by
photosynthesis or other processes. Hineral deposits, on the
other hand, are generally considered to be nonrenewable
resources since their supply decreases as the material is used.
Resources also can be subdivided on the basis of economics. In
general, the term "resources" is applied to a supply that can
be worked or produced at a price somewhat higher than presently
prevailing. A margina'l or paramarginai resource is one that is
recoverable at one to one and a half times the prevai I ing pf ice
 HcKeivey and Mang, 1969!, whereas a submarginal resource re-
quires higher costs. A reserve is a known deposi t that can be

ISupport for writing this paper caae fran the Office of
Sea Grant, Department of Ceenerce under Grant 04-8-H01-149
and a contract with the Office of Naval Research, but the com-
ments are the responsibility of the author. I thank Drs. K. 0.
Emery and Paul H. Fye for reviewing the manuscript. Moods Hole
Oceanographic Institution 4mtrlbution Ho. 4241.

>'Deep sea" is used here to define that region beyond the
limits of national jurisdiction based on present LOS negotia-
tions or. in other words, the region outside of the exclusive
economic zone  EEZ!, In this paper it includes both the ~ater
and the sea floor although the latter is emphasized. The con"
tinental rise is not included In the deep sea as most, if no't
all, of the continental rise wil 1 probably be included within
the EEZ.
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developed under present techno'logical and economic conditions.
These terms are obviously not very precise. Shat is a resource
today may become a reserve tomorrow. However, this is not gen-
erally the case for deep sea mineral resources.

One other important point is necessary as an introduction.
That is the generally voiced concern that we - the world - are
rapidly running out of mineral resources. The earth itself, as
well as sea water, contains an inmense and essentially inex-
haustible supply of minerals. An example often quoted is that
one cubic kilometer of average crustal rock contains 200,000,000
tons of aluminum; l00,000,000 tons of iron; 800,000 tons of
zinc, etc-  Brooks and Andrews, l974!. Likewise, sea water con-
tains vast amounts of different elements such as over 3 billion
tons of uranium and copper, 500 million tons of silver and as
much as l0 million tons of gold  or about 2.5 kg for each per-
son on earth! . Thi s l s not to imply that crustal rocks or sea
water wil I be our future source of these minera'ls but rather to
show that an inmense supply exists. For example, considering
gold, its average concentration in sea water ranges from
0.000004 ta 0.000006 ml/I or about 50 pounds per cubic mile of
water. The va'lue of the go'ld in a ton of sea water, however,
is only one thousandth of a penny. The two major mineral
resources that are in danger of being exhausted are oil and gas.
Oil and gas are chemical compounds formed by biochemical pro-
cesses requiring time per'iods in the order of mil lions of years
for formation.

Resources of the Oee Sea Mater Column

The deep sea, f' or the purposes of this paper, can be
div'Ided into two regimes, the water column and the sea-bed
 including the sediment and rocks below the sea bed!. Although
the latter is the principal subject of this manuscript, same
cogent about the resources of the former is appropriate. Three
particular types of resources are passible from the deep sea
water column. The fi rst is the water itself and, in particular,
using glaciers or icebergs as a source of fresh water. This
subject has received considerable recent publicity due to inter-
est by the Saudi Arabian Government in such a project. It is
possible to move icebergs with existing technology; however,
there are big unknowns such as cost, how long it wil'l take, and
whether ice can be moved from Antarctica to the Hiddle East
before it melts. Conventional thinking would indicate that the
idea is unreasonable, but it should be emphasized that over 804
of the world's fresh water supply is ln the form of ice; the
volume of the ice is equivalent to more than 200 years of rain-
fall. Moving icebergs to areas like New Zealand or Australia,
where water is also needed  and thus not having to cross the
equator! may be mare feasible and practical.

The second possible resource from the deep sea water column
is biological resources. The biological potential of the open
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ocean as shown by Ryther and others is general ly very smal l.
This is mainly due to the "unmixed nature" of the surface waters
which prevents nutrients at depth from being returned to
sur f ace waters and re- introduced in to the b i o log i ca l cyc l e.
Host estimates are that about 99k of the commercial biological
resources of the ocean are to be found in coasta l and upwelling
regions  generally not in deeq sea areas!. One major exception
to this is the Antarctic region where the west-wind drift
causes a strong vertical mixing of the water column and
rep'lenishment of the surface nutrient supply. A principal
result of this is an apparently large resource of krill,
shrimp-like organism, in this region. The actual amount avail-
able of this high protein resource is unknown, but estimates of
potential yearly catches of 200 million tons  about three times,
all other fish caught! have been made. Kril l, at this time,
should not be considered as a solution to the world's food prob-
lem as several problems exist, including the understanding of its
ecology within the Antarctic food chain, difficulties in pro-
cessing the catch, and fishing in the Antarctic including both
techno'logical and 'legal complexities.

The third resource of the deep sea water column could be
its use as an area for innovative thermal energy conversion
 OTKC! systems  Figure 1! or for other systems such as cap-
turing wind or wave energy. This subject is treated elsewhere
in the symposium and need not be examined further here.

Before considering the resources of the sea bed and under-
lying rocks of the deep sea, a few words about the state of our
knowledge of this region is appropriate. Ourlng the last two
decades we have learned much about the evolution of the sea
floor; these discoveries have come from a collec.tion of routine
geophysical and geological observations made over many years.
The observations can be incorporated into a single, unifying
concept called sea-floor spreading, or plate tectonics. To
reach this level of understanding marine sclentl fic research in
all parts of the ocean was necessary. ironically, it is this
type of research, having basic scientific goals, that stands a
good chance of being most restricted because of the law of the
sea negotiations.

Resources of the De Sea Bed

The sea-floor spreading concept has shown us that the
ocean and the continents are composed of a number of large and
small plates that rmve relative to each other  Figure 2! ~ ln
general, three types of nevement between plates are possible:
the effects of the movement are seen mainly at the plate bound-
aries. ln some areas one plate is thrust or col lides against
another, and in this i~stance if one plate is composed of
heavier oceanic material it will generally be thrust under a
lighter continental plate. These areas, called convergence
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The eajar plates of the world. Scme of the larger ones
can be subdivided into sma!ier plates and in some classifi-
cations as many as twenty-six plates are possible. The
plates have thicknesses in the order of l00-200 km-
From Ross, l979.
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zones, often result in deep sea trenches  Figure 3!. When
plates of the same composition  I.e., two oceanic or two con-
tinental plates! col lide, a mountain range may result  If the
plates are continental! as when the Indian plate collided with
the Asian forming the Himalayas. If both plates are oceanic an
island arc system may form.

In some regions plates may be moving away from each other
 called divergence zones or spreading centers! and new sea
floor  volcanic rock! forms in the resulting gap. With time
the initial volcanic rock moves away from the spreading center
and is covered by a veneer of sediment; but new volcanic rock
will continue to form on the spreading center. An example of
a divergence zone is t' he Hid-Atlantic Ridge or the central part
of the Red Sea. The third possible type of nnvement occurs
when two plates slide by each other creating a shear zone or a
zone of translation. An example of this is the San Andreas
Fault in California or the Jordan Rift Valley in Israel. These
three types of movement--convergence, divergence and trans-
lation--occur at plate boundaries  one plate can have all
three types!, while within the plate seismic and tectonic
activity Is usually minimal and the sea floor may have quietly
existed and evolved for litera'lly hundreds of millions of
years. Plate boundaries, as well as the interior portions of
the plates, may have economic potential although the mechanisms
and resulting deposits are considerably different for each
region. As a plate evo'ives certain geological events may
occur and control the resvlting mineral deposits. The one we
have heard most about is manganese deposits. These deposits
form in the interior portions of plates, isolated from sources
of other sediment. Nodules grow extremely slowly, at a rate of
about one atomic layer a day, and can easily be buried or
diluted by other sediments.

On portions of a plate that are near land and have a large
sediment supply, a thick continental rise may form that could
have oil or gas potential. This wil'I not occur if' a trench or
convergence zone is present along ihe coast since it will trap
the sediments and eventually move them under the continent  see
Figure 3!. Nevertheless, continental rises are outside of the
geographic area of discussion for this paper.

The resources of the deep sea bed and below, exclusive of
manganese nodules, can be categorized into two major groups:
first, the sediments themselves, and second, zones of minerali-
zation occurring at areas of divergence and certain unique
heavy-metal rich muds. The deep sea does not have significant
oil and gas potential for two major reasons. First, the total
sediment accumulation is too thin and second, the actual rate
of deposition is too slow. The slow rate of sedimentation  a
few cm or less per thousand years! ensures that organic mat-
erial from settling plant and animal material will remain on
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the sea f l oor sur f ace I ong enough to be ox i d I zed and thus wi I I
not be conve r ted i nto petroleum. I f the sed imentat ion rate
were high, the organic matter could be preserved by burial.
The sediments themselves general ly are microscopic particles
and shel ls that usually do not produce sufficient reservoir or
source beds for petroleum accumulation. In addit ton, the
resulting thin sediment layer  a few hundred meters or so!,
because of the low deposition rate, wi I I not be adequate to
produce the heat necessary for the important geochemical reac-
tions that form oil and gas.

Deep Sea Sed imen t s

Deep sea sediments can be divided into two basic groups:
red or brown clay and oozes  mainly she'I is of planktonic organ-
isms! . The dominance of one or another is a function of their
sedimentation rate. Brown clays have extremely low sedimenta-
tion rates on the order of a few mll'Iimeters per thousand years;
whereas oozes accumulate at the rate of a few centimeters per
thousand years or an order of magnitude faster than the brown
clays. Under areas of high biologicai activity, the settling
shells  oozes! wl li generally dilute any brown clay deposit.

Brown clay deposits cover an area of about 100 mil I ion
square kilometers of the sea floor. Assuming an average thick-
ness of 200 meters, they have a volume of about 20 million
cubic kilometers. Their weight would be about 10lb tons with
about 5 x 10 tons being deposited yearly. Chemical analyses
of the brown clays show as much as 94 aluminum, 64 iron, and
smaller amounts of copper, nickel, cobalt and titanium. Some
of these metals are more enriched in brown clay than in rocks
mined on land, and thus it is logical to think that brown clays
on the sea floor mtght eventually also be mined. Hero �969!
has estimated that brown clays contain enough aluminum and cop-
per that, if they could be economically mined, there would be
a supply that would last over one million years at present rate
of consumption. The "if" ts a big one, for among the major
problems are recovery from depths of 5,000m or more far from
land and considerable difficulties in refining the fine-grained
mater ia l.

The oozes are of two main types, calcareous oozes or sil I-
ceous oozes, determined by whether they are composed mainly of
shells made of calcium carbonate or shel ls made of siliceous
material. Col lectively, oozes exceed brown clays in areal
extent, although the two are not mutually exclusive. It is a
question of which dominates; thi s is influenced by near-surface
oceanographic conditions that determine the growth of the organ-
Isms and the depth of water, since calctLan carbonate tends to
dissolve below depths of 5,000 meters.

61



NON-NOÃ1LS RKSGUBCZS

Calcareous oozes may cover as much as 504 pf
floor and can contain carbonate contents as high as 95!
these concentrations they could be used as a source o lime for

t As in the case of brown clays, the volume of
1material is awesome and if ever mined, could supp y

amount equal to severa'l million years of consumption. On a
carbonate-free basis, carbonate oozes are enriched in iron and
manganese  up to 25-304 iron and 7-94 manganese!; other elements-
such as copper, chromium, arsenic, zinc, cadmium, and vanadium--
are also abundant. Siliceous oozes  which cover almost
40 x lG6 km2! could be mined for their si iica content which can
be used for insulation and soil conditioners.

One specific potential clay resource from the deep sea is
zeolite, a mineral of which phill ipsite is the most ccmmn form.
This mineral apparently forms on the ocean floor from the decom-
position of volcanic glass. Phil 1 ipsite is extremely ccwmnte in
the Pacific and may be one of the nest abundant minerals on the
earth's surface, it could be a source of potash and used for
fert i l i zer.

The oodles and muds must be considered only as potential
resources based on present-day needs and the technological dif-
ficultiess of mining them, and are presently worth little mere
than the overlying water. Evan so, numerous people have been
impressed by their vast extent and have suggested that they
could become important potential resources in the near future.
There are some aspects of this that are especially appealing.
One is that their rate of accmnulat ion, which although amazingly
small, extends over such a large area that the net rate of
accmaulation of several elements is considerably higher than
the present rate of their consumption on land. For some ele-
ments, such as nickel, copper, cobalt, manganese and some rare
earths, contents are higher in deep-sea sediments than in
igneous rocks. This does not necessari ly caen that deep-sea
sediamnts can be mined, but rather that such deep-sea deposits,
when found on land and improved by enrichment processes such as
weatheri~g, could be a resource. it is easy to be swayed by
the large numbers and vol~ of these deep-sea sediments, but
they are similar to the values of igneous rocks and gold in sea
water that I nantioned earlier and which probably never can be
of economic value.

Zones of Mineralization

The second major type af econcNnic deposit in the deep sea
is principally associated with zones of divergence  where the
sea floor is spreading and new ocean floor is being created!.
Sasical ly two major processes could form mineral deposits.
first is due to the actual emplacement of the volcanic rock
that forms the new sea floor. The second results from chemic~i
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reactians between the volcanic rock and sea water  general ly
ca I led hydrothermal reactions.

First, I shall consider the volcanic racks of the sea
floor which are mainly basal ts. Basaltic rocks  a range of
types are possible! when compared to the principal igneaus
rocks on land  granites! have relatively high armunts of mag-
nesium, iron and calcium but relatively low amounts of silicon,
potassium and sodium  Table I!. Ocean basa'its contain valuable
elements such as chromium, copper, nickel and plutonium similar
to basalts on land, but the rocks themse'ives do not have much
potential as a resource unless some form of enrichment  weather-
ing, etc.! occurs that would concentrate some of the various
elements. In general, the rocks of the sea floor are not com-
petitive with those of land where enrichment processes are more
conlnan and recovery is much easier. Actually most of the
important mineral deposits on land are found or formed from
rocks not car@non to the deep sea.

It is conceivable that, during slow cooling of basaltic
magma within the earth, different mineral crystals settle
out by gravity so that layers or sequences of distinctive min-
erals may form within the rock, and could have economic value.
There would be major difficulties, hawever, with detecting such
a deposit and making the necessary assay of its value in par-
ticular since gravitat'lonal settling will not accur at theocean
surface but deep below it. if a similar event occurred on land,
erosion could expose such a deposit. One possible exception
could be where large scale crustal movements have exposed or
elevated such layers, but so far few of these exposures have
been found. One example of such deep sea regions now incor-
porated into a continent may be the Sudbury, Canada deposits of
copper and nickel.

A different type of deposit can form from the chemical
reactions between sea water and basaltic rock. Such reactions
can cause alteration  metamorphism! of the rock sometimes form-
ing copper or other mineral deposits. The faulted nature of
many oceanic ridges  principal divergence zones of the ocean!
may permit sea water to penetrate to considerable depths  and
be heated! into the basalts. Again. however, the possibility
of finding such deposits below the sea flaor is difficult.
Actually, the potential resources of the oceanic ridge areas
really are not well known. Although the ridge system extends
through all oceans  Indeed it is the world's largest mountain
system! we have little direct observations from it except where
it comes to the surface as oceanic islands such as lce'land.

The second type of process in the deep sea that cou'Id form
deposits results from the fact that heated sea water has the
capability ta leach certain elenM.nts from basalt or other rocks
or sediment. These hydrothermal waters can pick up certain
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metals from the basalts  such as iron, manganese, copper, zinc,
etc. ! and depos i t them el sewhere  such as in the pathways where
the water moves! usually as sulfides. They may also precipitate
mineral phases on the sea floor when the hydrothermal solutions

in contact with the overly'ing sea water. In this case they
usual ly form oxides. The Troodos Massif of Cyprus  a large cop-
per depos i t! i s an exampl e of an anci ent hydrothermal depos i t
that has been thrust up above sea water. The hydrothermal water
may a I so suf f i c ien t I y a 'I ter the basal t so that I t could have
potential as a resource,

The best. example of hydrothermal activity on the sea floor
I 5 p roduc i ng a mi nera I depos I t i s the hot br i ne area of the

ged Sea. The so-cal led Red Sea metalliferous muds will probably
be mined before the end of the 198Os. This deposit, found
essentially by chance, is situated along the central part of
the Red Sea. In certain areas hot salty waters  hydrothermal
solutions! containing enrichments of heavy metals are escaping
from the sea floor and accumlating in small pools on the bot-
tom. The process Is similar to hot springs or geysers on land.
Nore recently similar activity has been found in all oceans and
most dramatically in the Galapagos region of the Pacific where
it has given rise to a unique fauna that is feeding from t'hese
waters. These areas of hydrothermal activity have the potential
to form deposits of economic value, if the conditions are right.
So far only one such "right" deposit has been found--in the Red
Sea--and I t ls of value to discuss it briefly, even though it
falls within the EEZ of Saudi Arabia and Sudan.

The Red Sea is a zone of divergence � the Saudi Arabian
Peninsula and Africa are slowly  about I-2 an/year! neving
apart. The movement has formed a deep axia'I valley composed of
new sea floor. Mithin several areas in the valley submarine
discharge of hot salty water  sal inf ties up to 257 o/~ or 25.74
and temperatures of over 60oC! has accumulated  water depths are
of the order of 2,000m!. This accumulation aspect appears to
be unique to the Red Sea and results from the fact that the
sediments buried beneath the flank of the sea contain salt
depos I ts that have been leached by the migrat ing fluids and
thus the fluids have increased in density. The hot water, when
it reaches the sea floor, ls thus denser than sea ~ater and
remains there rather than being dispersed as it appears to be
doing In other oceans. Salt deposits, similar to the Red Sea,
are not expected in open areas of the ocean. The fluids, once
in the depressions of the Red Sea, then react with the over'lying
sea water producing sediments enriched in many heavy metals.
Over ten of these pools have been found, but the Atlantis II
Deep, covering an area of over 70 square kilometers, and situ-
ated about equidistant betwee~ Saudi Arabia and Sudan, seems to
have the best Inlediate potential. The in situ value of the
top IO meters of its deposits exceeds two billion dollars  some
estimates are over 0 billion dollars!. The two adjacent coun-
tries  Sudan and Saudi Arabia! have negotiated an agreement to



develop these and other similar Red Sea deposits. It
obvious, however, that even such a concentration of elements
 Table 2! such as found in the Atlantis I I Deep is actually
economic. Problems of retrieval and refining are still
unsolved. The Atlantis I I sediments are worth about $5pglOOokg
 or about a ton! and are relatively more enriched in many of
metals found in deep sea sediments  for example, the Atlantis
sediments contain 30 times more copper than brown clays!.

It does not, at present, seem probable that such high con-
centrations of metals similar to the Red Sea are present along
other zones of divergence  Hid-At lant ic Ridge, East Pac if ic
Rise, kid-Indian Ridge! or buried along the flanks of the ridge.
lhny of the sediments of ocean ridges, however, have enrichments
of iron, copper, manganese, nickel, lead, chromium, cobalt, and
other elements. These concentrations are generally far from
economic but higher concentrations may exist local ly. There
have been some indications of such loc-ai concentrations. For
example, small veins of copper have been found in basalt rock
belm 400m of sed/ment on the Ninety East Ridge in the Indian
Ocean and in sediment underlying the continental rise off Hew
York. Manganese oxide accumulations  not nodules} have been
found on parts of the Nld-Atlantic Ridge that appear to ace~-
late at a relatively high rate ccmpared to nodules. In spite of
these examples no Inawn methods exist for adequate exploration
and exploitation of mineral resources on the divergent portion
of the sea floor. It is clear, however, that heat  therefore
water movement! is coming from certain areas along the ridges
and that there are chemical alterations of rocks due to these
hydrothermal fluids. Further exploration, using research sub-
mersibles and other equipment, is necessary before the possi-
bi'lity of such deposits can be more real istical ly evaluated.

Hineral deposits also may occur along the convergent parts
of plates due to mineralizing solutions coming from the melting
of downthrusted plates. These resourc.es, however, wi I 'I gener-
allyy fail within the proposed EEZ and are outside the range of
discussion of this paper. Examples of such deposits are the
sulphide deposits of Kuroko, Japan and the Phil ippines.

Conclusions

The prina, non-tnengenese nodule, ~tent ial minere'I
resources of the deep sea are brown clays and carbonate oozes
from sedimentation and zones of mineral Ization result'lng from
the cooling of volcanic rock and the activity of hydrothermal
solutions. It is essentially impossible at this time to plac~
a value on these deposits for many reasons, in particular since
the cost of recovery from oceanic depths �,000m or more!t com-
bined with the costs of exploration, transportation and refin-
ing, is unknown. The diff icul ty of f inding deposits in zones
of mineral ization is awesome since many of these deposits.
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indeed they are there, would be below the sea floor and be
covered by sediments and perhaps rocks. Qeathering and ero-
sional processes, which in many instances improve mineral
deposits on land, are not cogrmon under the ocean. Further
research could lead to the discovery af some resources, but,
aside from the hot brine areas of the Red Sea, no mining of deep
sea minerals  exclusive of manganese nodules!, should be antici-
pated in the near future, if ever.
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LEGAL PROBLEMS RELATING TO THE EXTRACTION

OF RESOURCES OF THE DEEP SEA OTHER THAN

NANGANESE NODULES

Thomas A. Clingan, Jr.
Professor of Law

University of Nfamf School of Law
Coral Gables, Florida

pay i d Ross, in hi s conc i se exposi ti on regarding the
resources of the deep sea other than manganese nodules has con-
cluded, as many others have long suspected, that aside from the
hot brine areas of the Red Sea, no real ocean mining should be
antic ipated for other than manganese nodules. 1

I certainly accept that judgment. Nowever, for the sake
Qf thi s d I scuss ion, I shal 1, wi th h I s permiss ion, set it as ide
and ask the "But, what if..." questions. While this may seem
to be an exercise in futility, I believe it can sti'll serve
some useful purpose. First, it may shed some light on the
degree to which, if at all, the Third United Nations Law of the
Sea Conference  UNCLOS! is providing for future unanticipated
uses of the oceans. Second, ft might put some further focus
upon the legal restraints  and corresponding economic burdens!
which will have to be faced in a "go, no-go" decision regarding
planning of activities of a marginal nature in the deep seas.
Thus, I shall assuage the possibility of same living or non-
living resources being extractable by ma~n rom areas outside of
the limits of natfonal jurisdiction, and concentrate on the
legal issues that came to mind.

There are two kinds of problems fnvolved: jurisdictional
and substantive. Restated, the questions are:  a! how large is
the area beyond natfonal jurisdiction; and  b! what is the
nature of the legal restraints operating in that area? In
responding to these questions, I shall consider not only my own
view of the existing state of international law, but also the
position reflected in the existing language of the Informal Corn-
pos'ite Negotiating Text  ICNT!.2

1The views expressed herein are purely those of the author
and do not reflect the position of the U.S. government.

2JVCOI4F.62/WP. IO. July 15, 1977. For the purposes of
sfmpf ifying the discussion in this paper, the ICNT will be
referenced as it now stands without reference to possible
emerging texts. For those detai ls, the reader is referred to
"Reports of the Conmf ttees and Negotiating Groups on
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The question of jurisdiction is a threshhold one for
defines the areas in which resources might be 'located and sets
the legal competence to regulate their extraction. These
resources could fall either inside or outside coastal state
jurisdiction, depending upon which formula is used in drawIng
the line that separates the coastal state from the international
area. I f they are outside coastal state jurisdict ion, they
would be extracted from locations within what the I CNT refers
to as "the Area." Under the text's terms, there i s only a
vague reference to the scope of the Area  ICHT, Art. 134!, but
in a previous iteration  RSNT!, the area was defined as "the
seabed and ocean floor and subsoil thereof beyond the limits of
national jurisdiction" RSNT, Part I, Art. 2! .

National jurisdiction extends seaward fran the coasta I
state's land mass in two basic ways. The first Is through the
establishment of special zones of national jurisdiction, meas-
ured fram the baseline fram which the breadth of the territorial
sea is measured; the second is through the concept of the conti-
nental shel f.

Under existing international law, the question of the size
of the area beyond national jurisdiction is extremely unclear.
If one is to define the area as that extending beyond the ter-
ritorial sea, one must then examine the law with respect to the
breadth of that jurisdictional zone. Gn this subject, the l958
Geneva Convention is unclear3, and obviously it was not possible
to agree on a breadth either then or, subsequently, in 1960 at
a conference convened for that sole purpose  Dean, 1960, p. 751!.
@hi le the United States continued to claim a three ml le limit
following the 1960 attempt, more than half the states in the
world now claim 12 nautical miles, or «ere  Limits in the Seas,
No. 36!, and several claim as many as 200. The present version
of the ICKT contains the 12 mile figure  ICMT, Art. 3!. That
number seems to have ~idespread support as part of an overall
acceptable negotiating package, with only the hard-line

negotiations at the Seventh Session contained in a single docu-
ment both for the purposes of record and for the convenience of
delegations," Hay 19, 1978, and to reports of chairmen from
the su«Incr session in New York, when they shou'Id become avail-
able.

3Convention on the Territorial Sea and the Contiguous
Zone, U.N.T.S., 516, p. 205; U.S.T., 15, p. 1606, T.t.A.S.
5639, in force Sept. 10, 1964. Articles I and 2 accord with
the adjacent state sovereignty over the waters, seabed and air
space- Due to disagree«ent, however, no breadth of the terr I-
torial sea was specified.
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territorial ists holding out ~" Thus, the area beyond the terri-
torial sea, under existing law, depends upon one's view of the
International limit, if any, receiving widespread approval in
state practice, and that is hard to say.

If "the Area" is defined as that portion of the seabed
beyond the I imI ts of the cont inental shel f, which certa inly
extends beyond most nations' terri torial sea claims, the defi-
n I t iona I p rob l ems are just as severe. The norma I I y-accepted
def in i t ion of the outer I Iel ts of the cont inentai shel f  wi th
wh I ch we have a I I st rugg led at one t I me or another! i s that
found in the 1958 Geneva Convention on the Continental Shelf U.N.T.S., 499, p- 3ll!- Article 1.

for the purpose of these articles, the term 'cont'I-
nental shelf' is used as referring  a! to the seabed
and subsoil of the submarine areas adjacent to the
coast but outside the area of the territorial sea,
to a depth of 200 metres or, beyond that limit, to
where the depth of the superjacent waters admits of
the exploitation of the natural resources of the
said areas;  b! to the seabed and subsoil of similar
submarine areas adjacent to the coasts of islands.

Obviously, this politically masterful manipulation of depth,
adjacency, and exploitabil ity is of little help in adding pre-
cision to an outer shelf limit. Since the coastal state has
exclusive jurisdiction  whether it exercises it or not! over
the exploitation of the living and non-living resources of the
shelf out to that I lelt, del imitation of the area beyond Is dif-
ficult and largely subjective In the sense that the coastal
state will make the necessary decisions subject to challenge
by the international colmaunity at large.

llovlng from existing law, if one 'looks to the ICMT as
reflective of new trends which, In some cases may even be rep-
resentative of customary international law, there are two con-
cepts which have a direct bearing upon the problem. They are
the "exclusive economic zone" and, once again, the continental
shelf.

This Is reflected, for ex~nple, In a proposed new article
by Ecuador which reads: "National legislation enacted, prior
to the adoption of the Present Convention, with respect to
*ones extending beyond l2 nautical miles may continue to be
applied to the extent that it does not affect the r'Ights and
obligations of all states in accordance with the present con-
vention." C.2/Informal Meeting/29, dated Hay 3. I978-
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The ICNT provides that the exclusive economic zone is an
area, beyond and adjacent to the territorial sea, where the
coas t a 1 s ta te has {Ar t. 56!

Sovereign rights for the purpose of exploring and
exploiting, conserving and managing the natural
resources, whether living or non-living, of the sea-
bed and subsoil and the superjacent waters, and with
regard to other activities for the economic exploi-
tation and exploration of the zone, such as the pro-
duction of energy from the water, currents and winds.

This zone is an optional one, to be established at the will of
the coastal state, which may not exceed 200 nautical miles from
the baseline from which the breadth of the territorial sea is
nmasured. If one chooses the outer limit of this zone as the
legal dividing line between coastal state jurisdiction and an
international area beyond, then, of course, the area to which
we are addressing ourselves would include all of the seabed,
regardless of depth, beyond 200 nautical miles. This has been
estimated to be 288.04 x 10< sq. km.  Kconomic Significance,
1973!.

However, we might still wish ta consider the impact of the
existence of a continental shelf beyond 200 nautical miles.
@bile this area might not be significant in terms of overall
statistics, it represents extensions of national jurisdiction
of great political and economic inyartance to some states. The
definition of the ICMT differs from that in the Geneva Conven-
tion. It is as fol lows  ICNT, Art. 76!:

The continental shel f of a coastal state comprises
the sea-bed and subsoil of the submarine areas that
extend beyond its territorial sea throughout the
natural prolongation of its land territory to the
outer edge of the continental margin, or to a dis-
tance of 200 nautical miles from the basel ines fran
which the breadth of the territorial sea is measured
where the outer edge of the continental margin does
not extend up to that distance.

The question is raised here concerning the meaning of "natural
prolongation," a term used by the ICJ in the North Sea Cases
�969!. Obviously, it could be very broadly construed. If
is interpreted to include the "last grain of sand" of the con-
tinental rise, then vast.portions of the seabed could be sub-
jected to national jurisdiction, leaving little of value to the
international comaunity other than nodules. For this reasons
the Conference is struggling with several alternative formulae
to achieve a more precise delimitation, but which also must be
politically acceptable. Such a formula auld have to produce
a legal definition of the continental shelf broad enough to
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sfy the broad margin states who feel that they alread h
acqu>red r/9 ts to t e entjre margin, as well as the develh h

y a rea y ave

countr ies in the Con erence seeking to maximize as much as
real istical ly possible the "common heritage of mankind."

first such proposal is the so-called "Irish formula."
formula is backed by or agreed to by most of the broad mar-

g,n countries. It provides that coastal state jurisdiction
restricted to the natural prolongation of the contin-

land mass  a! to a distance based upon the thickness of
sedl"ntary rocks, or  h! to a fixed distance fram the foot of

con t I nen ta I s l ope . A second proposa I, by the Sov i et Un i on ,
l i m i t the ma rg i n at a Po i n t de f i ned by geo l og i ca 1 or gea-

mo rpho l og i ca I d a t a~ b ut not to exceed i OO nautical m i I es beyond
the econom i c zone . The t h i rd , a pos i t i on taken by the Ara b
I; roup , would ma ke the l ega I l i m i t of the ma rg i n cote rm i nus w i th
the 2Op m I ] e I i m i t of the economic zone , 7 Obv i ous I y , th i s l a t-
te r fo rmu I a would max i m i ze the s i ze of "the Area , " and hence
the amoun t o f non -manganese nodu l e resou rces available to the
i nte ma t i ona I cofmnun I ty and subject to the j ur i sd i ct i on of the
I n terna t i on a I Seabeds Author i ty - Th i s formu 1 a wou l d thus inter-
na t i ona 1 i ze some quan t i t i es of o i l and gas a s we 1 1 a s othe r
she 1 f m i ne ra 1 resou rces . One es t i mate has sugges ted tha t as
much as 284 b i I I i on ba r re l s of o i l ancf equ i va I en t gas cou 1 d be
i nvo i ved  Weeks , I 976 ! , a l though h i s es t i mates are cons i dered
by some to be general I y h I gh . The Arab formu I a ha s been
rejected by s ta te s hav i ng b road ma rg i ns ; thus , the cho i ce i s
narrowed to Ar t i c l e 76 of the I CHT as wr 'I t ten o r a text def in-
i ng the ma rg i n w i th g reater p rec I s I on . As be tween the I r i sh or

Subm i t ted i n an i nforma 1 document to Negotiating Group 6 ,
estab I I shed by the p l enary of the K i ghth Sess I on o f the Law of
the S ea Con fe rence . Th I s sugges t i on a 1 so i nc I uded a p rov i s i on
for a bounda ry review coma I ss I on , bu t this pa rt of the proposal
has not been s ubj ect to much discussion .

The Sov i et p roposa 1 wou I d depend , for the d raw i ng of
l i mi ts , upon a structure adequa te to suppor t the ext rac t i on
of minerals . In tha t sense , i t cou 'I d , i n ce r ta i n a reas , exceed
the l 4 l i m i t,a t i on of the I r i sh formu 'I a . A s t udy ha s been
reques ted by the Con fe rence p res i den t tha t would i l l us t rate
how th i s I i m i t wou 1 d l ook v i s -a - v I s othe r proposals . During
the Seven th Ses s I on , howeve r, the represen ta t i ve o f the I OC
repo I ted t ha t i t had no t ye t been possible to der i ve an i n te r-
pr eta t I on of the Soviet formu I a w i th suff i c i ent p rec i s i on to
comp 1 e te the s t udy .

Th ! s formal pos > t > on o'f the Arab States ~ s the on l y bloc
position on the l I m I t s of the she l f . I t is expected that, indi-
v i dua 1 l y , various A rab States have some f l ex i b i I i ty s hou l d they
be released from t,he bloc position. Of these, only Iraq has
indicated a preference for the Soviet forrmla.



Soviet texts, states disagree which takes more from the c~
heritage and which will better accoelncdate the interests
volvo, with the odds seemingly against the Soviets.

I would like to diverge sl lghtly to make one point h«e
though it is not directly relevant to the main theme. There is
at present a negotiating "standoff ' between proponents of the
Soviet and Irish formulae. Although the vast majority of
states has accepted the Irish formula as the most likely com-
promise, the eastern bloc countries stand firmly behind the
USSR draft. Should this confrontation remain unresolved, a
likely outcry would be the retention of Article 76 as it
since the Chairman of Conmittee Two might be compelled to take
the position that there was no agreement to any amendment
that article, and that neither the irish nor Soviet proposals
rejected the basic concept of jurisdiction over the margin.
The broad scope of interpretation permitted by Article 76 wou'Id
have serious implications for the conduct of mari ne scientific
research because much research would then be under tight coastal
state control. Correspondingly, of course, Article 76 would
eliminate any possibility of' a limit short of the full geologi-
cal extent of the margin.

Where the shelf extends beyond 20G nautical miles, coastal
state resource jurisdiction would be increased. A recent study
conducted by the UNCLGS Secretariate illustrates the various
jurisdictional areas suggested by various limits. A map
{A/COHF.62/C.2/L.98/Add. 1! produced shows substantial shelf
extension beyond 20G nautical miles near the Australian conti-
nent, around certain Indian Ocean and east coast African coun-
tries, western Africa, eastern South America, Canada, and parts
of the northeastern Atlantic. The political questions posed by
the map and addressed by the various formulae is the degree to
which these extensions should be included within coastal state
jurisdiction. The question takes on different significance
according to the breadth of states' margins and attlgudes with
respect to the accoINNMation of the cosemn heritage.o

8 In response to objections that the Irish formula deprived
developing landlocked and geographically disadvantaged states
of a portion of the coemen heritage, the U.S. proposed a system
of revenue sharing which is now found in ICNT Article 82. A
variation on the system was proposed by the Seychel les during
the last negotiating session which would increase the percent
age of revenues available, stimulating one of the f irst sub-
stantive discussions on the issue. There Is, however, a widely
held view that revenue sharing beyond 200 miles 'is an essential
part of any agreement on the continental shel f is.sue.
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The Substantive Matter - Existin Law

Assu ing t&t the 1 imi ts of national jurisdiction eventu-
al iy wi 11 be sorted out, and the s i ze -and content of
thus establ ished, what substantive rules should be appliedf

Because the work of the U.N. with respect to the la f
the sea began be ore there were realistic expectations of t k'ns o ta ing
anything at all out of the deep seabeds, or the water col
above them, the ocus in the negotiations fell quite naturalif

not upon existing law but upon the creation of appropi iate
machinery for regulating the extraction process at some future
tlm when such an event beca~ econ~lcally and technically
feasible. Few envisaged the length of the negotiations of
rapid advance of technology. Thus, the negotiations in UJCLQS
I I I proceeded along predictable 1 ines. But when the Un;ted
States Congress ~ecently decided to press ahead with unilateral
legislation to enable the mining process to begin the issue of
existing law was necessari ly engaged. The threat of iamiinent
action brought reaction and counter-reaction to the piglith Ses
sion of the Law of the Sea Conference.

At the final plenary of the 'last suinner session, the Group
of 77, through its Chairman Satya Nandan of Fiji, denounced uni-
lateral legislation on the initiative of any state. He said,
in part:

The Group of 77 rejects the entire basis for such
'legislation - in particular the premise that the
right to engage in mining of the resources of the
seabed beyond the 1 imits of national jurisdict ion
is a legal freedom of the high seas. There is no
practice, much less custom in the 'legal sense, of
actual exploitation Nor is there a general treaty
authorizing the exploitation of the seabed. The
Declaration of Principles embodied in Resolution
2749  XXV! express ly excludes the unfounded argument
of pretending an extension of high seas freedom to
the seabeds and subjects the exploration and exp'loi-
tatlon of the seabed to the international regime to
be estab 1 1 s hed. 9

it is the Declaration of Principles, adopted without dissent,
that the Group of 77 finds to be control 1 ing. According to
them, it confirms the legal consequence that unilateral legis-
lation is incompatible with the cceeun understanding of nations.

Preliminary copy, Statement Declaring the Position of the
Gro"P of 77 on Unilateral Legislation Affecting the Resources

tlie Deep Seabed, September 15, 1978.
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no answer ~ they expl a in, to cl a im that Genera 1 Assemb I y
I esolut ions are not bind ing, because the Dec l arat io" of Pr inc ip les
was a "solerra declaration" that the resources of the seabed
are the comnon heritage of mankind and cannot be uni lateral ly
appropriated.

The statement of the 77 was reinforced by several interyen-
tions on the part of the individual states, including one by
the Soviet Union branding the action as "il'legal."

Ambassador EI 1iot L. Richardson, head of the delegation,
responded on the part of the U.S. He said'-

Legal restraints may be imposed on national action
beyond the limits of the jurisdiction of any state
only by their inclusion In rules of international

arith respect to seabed mining we are unaware
of any such restraints other than those that apply
generally to the high seas and the exercise of high
seas freedoms, including the prohibition on sovereignty
claims, the exclusive jurisdiction of states over their
ships and nationals, and the duty to have reasonable
regard for other high seas users. States will become
subject to additional restraints when they adhere to
a treaty that establ ishes an international authority
to manage and oversee seabed mining. 7hey wi I l then
have voluntar ily accepted the alteration of those free-
doms in the broader interest of creating a stable
legal regime for the use and management of the world' s
oceans and their resources. Io

MI th respect to the point raised concerning the Declaration of
Principles, Richardson acknowledged the widespread support
enjoyed by them, but said that the proclamation of such re-
sources as the "ccmmen heritage" did not in any way prohibit
access to them. In fact, he implied, retardation ef ocean
mining would not be in anyone's interest, developed or develop-
ing.

Prior history of this question suggests that at feast some
scholars view the use of the seabed and water columns as con-
tro'I led by the general regime for the high seas  Laylin, 1972;
Knight, 1978, p. 536; Thompson-Flores, 1978, p. 40! . Colombos
�967 0 p- 67!, for example, has wri tten "... i t ' s  the seabed 's!
legal status is the same as that of the water of the open sea
above it." If that is a proper interpretation of the existing
state of the law, then without a treaty, presunably these a«

10
Statement by Ambassador E I l iot L. Richardson, Special

Representative of the President for the Law of the Sea Confer-
ence to the Plenary Heeting, September 15, 1978.
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the same rui es that wou l d apply�. 5 i nce the Decl arat ion of
Principles was not intended to create an Interim mining regim,
but me re I y a backdrop aga i n st whi ch in ternat iona 1 negot i at i ons
~auld cont inue, the freedom to mine would be the rule of the
day Thi 5 wou l d app 1 y not only to manganese nodu I es, but to
any cxt ractabl c resources of the seabed, subsoi I, or water
co l umn ~

in thc conInentary ta Article 27 of its draft, the high seas
art i ci e, the I nternat iona l Law Corrrni ss ion painted out that the

i 5 t o f f reedoms con ta i ned i n the I 958 Convent i on i s not res t r ic-
ti ye. i t made reference to the sea bed and subsoi l as fal iows:

The Cori ss ion has not made specific mention af the
freedom to explore or exploit the subsoil of the high

It considered that apart from the case of the
exploitation or exploration of the soil or subsoil of
a continental shelf...such exploitation had not yet
assumed practical importance to justify special regu-
I at Ion. I I

This language ls found in the paragraph dealing with other
freedoms than those speci fical ly referred ta in Article 2 of
the Convention. This would, taken with the language, imply
that high seas mining continues as a freedom until other regu-
lation is justi fied. Such other regulation could only, as
Richardson has said, come through the agreement of nations,
presumab'ly through the Law of the Sea Conference.

It shou'ld be explained that, at least with regard to the
mining of nodu'les  i f not al I submerged minerals!, there is a
valid fisheries analogy. 4fith regard to unilateral action con-
cerning fisheries, Lauterpacht �9SO, p. 376! wrote as follows;

...unilateral acts such as the Proclamation of the
United States of 1945 in the matter of fisheries
although aaeunting in some way to a claim to exer-
cise jurisd'iction on the high seas in areas in
which fishery rights have hitherto been exercised
only by citizens of the United States, may not neces-
sarily be inconsiste~t with a rational interpreta-
tion of the principle of the freedom af the seas so
iong as its primary object is not the exclusion of
nationals of foreign states-

llReport of the internationa'I Law Carenission Covering "
work of its Eighth Session, U ~ II, Gen. As' Off. Rec., lith
Sess., Supp. IIo. 9  ~3lg9!, pp. 23 24; Ii Yearbook of the
international Law Comnission, I956, pp 2B1
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lAffe actua
f l distinctions could be made, the Importance of

Lauterpacht s ana ys sht' analysis for purposes of our discusslo�
allusion to tthe degree to which the exercise of a
nationa m ts n eI ll its interferes with or represents an e«lusf~ of
nationa s o1 f foreign states. There is no such exclus ion of
course, n

I the case of non-site specific mining legislation
Thus, one can conclude that with respect to nodules, In situ
minerals other than nodules, and suspended minerals
water cofenn, existing law would permit extraction Qn a non
exclusive bas I s.

Mow, wfth respect to the living resources of the high seas
under existing rules of international faw, states are free to
capture fish at least beyond any national 2OO mile limit
vention on the High Seas, Art. 2! subject to the agreement of
the state of origin in the case of anadromous species. Two
hundred mile fishing zones have been declared by a number of
states, including the United States  Fisheries management,
l976! in which the coastal state exercfses conservation and
management powers. Such action is consistent with the princi-
ples set forth by the ICJ in the case of U.K. v. iceland l2

~ ~ ~
trends in the Law of the Sea Conference l3 Beyond the 200 mile
limit, the generally accepted prfnciples of the freedoms of the
high seas apply, with some conservat'lon obl igations imposed
upon parties to the 1958 Convention on Fishing and specia'I
obligations for highly migratory species.

The subject of high seas fishing of kril I in the Antarctic
is a unique subject deserving scuse attention, but that subject
is being treated by on-going negotfations seeking to set up a
special conservation regfm. Since this subject Is pres~bly
to be covered by another panel at this meeting, it will not be
di scussed here,

Likewise, the placement of instal'iatlons for the extraction
af energy from the oceans will be covered elsewhere; thus ft
wi1'I here be sufficient to pofnt out that the placement of
floating or semi-submersible platforms on a non-exclusive basis
beyond nat iona'I jurisdiction would be an exercise of h'Igh seas
freedoms. Other legal questions that would have to be addressed
with respect to such platfonas would include criminal and civil
jurisdiction over personnel on manned stations particularly in
those cases where the "flag" of the installation does not coin
cide with the nationafity of the workers.

12 Fisheries Jurisdiction Cases, f.C.J. 3, f97. 197<-
13See ICNT, part V, Exclusive Economic Zone provisions.
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The Substantive >Otter - The ICHT

previously exp 1 a i ned, In thi s sect ion the exi sting text
ICNT wii I be referenced, although it must be pointed out

there are a large n~ber of h Igh I y unsat i s factory prov i�
5 fons in the I CNT as i t i s viewed by a number of countries
Thus, substantial change should be expected. The exercise here
Is for the purpose of illuminating problem areas which wi11
have to be deal t wi th in some sat I sfactory manner.

First, let us identify the resources of the area covered
by the I CNT . Resources, accord i ng to the I CNT, means mine ra I
resources in situ  ICHT, Art. 133 b!!, These include the fol-
lowing categories;

 i! Liquid or gaseous substances such as petroleum,
gas, condensate, helium, nitrogen, carbon dfoxide,
water, steam, hat water, and also sulphur and
salts extracted In liquid farm in solution;

 if! Useful ~inerals occurring on the surface of the
seabed or at depths of less than three metres
beneath the surface and also concretions of
phasphorites and other minerals;

 iii! Solfd minera1s In the ocean floor at depths of
more than three metres from the surface;

 iv! Ore-bearing siit and brine  ICNT, Art. I33 c!! .

L I v! ng resources of the high seas a re governed separate 1 y by
the provisions of Part VI I, Section 2 of the ICNT. They will
be re fer red ta subsequently.

The principle underlying the ICNT is that no state shall
claim or exercise sovereignty or sovereign rights over any
part of the area or Its resources  ICHT, Art. 137!. All rights
to resources of the area are vested fn "mankind as a whole"
 ICNT, Art. 137�!! raising questions with respect to how an
entrepreneur gains and transfers title to them. The ICHT, in
form, purports to estabiish a dual-access, or parallel system
whereby activities in the area shall be carried out on behalf
of the Internationai Seabed Authority by its operating arm, the
Enterprise, or In association wfth the Authority by states
parties, or state entities, or persons natural or juridical
which possess the nationality of states parties, through con-
tractual arrangements  ICHT, Art. 151 Z!!. The modalities of
the extraction of resources are extremely compiicated under the
terms of the ICNT. No effort will be made to analyze them in
detail here. Rather, a few of the more serious problem areas
will be suggested.



First, there ls a serious question in the minds of the
I Ized states wi th regard to just how "dua I" the system

r~l ly I s. ln many respects, the text appea rs to establ I sh a
system in name Qnl y, Qual 'I ty imp 1 I es M l ance ~ and in

t it suggests that there should be equal opport""lty for
t I on on a f ree and open ba's I s bet~en the Knterpr i se and

of states part les or a state enterpr i se I t se I f . Sut
many prov I 5 Ions of the text woui 4 seem to of f set th i s gene ra I 1 y
desirable principle. Since the Authority's powers would apply
to all resources of the area, as defined, the system would
govern the resources under dlsctlsslon.

activities of the area are to be carried out either by the
Enterprise or in "association with" th» Authorl ty in accordance
with the provisions set forth in an annex to the treaty.
annexl consists of a complex of highly technical, virtual'ly
incomprehensible series of requlr~ts concerning the qualificat-
ionion of applicants and the precise manner in which contracts
shall be negotiated. The totality of the system would raise
genuine questions concerning assurance to access and tenure of
investment.

In addition, the text could be read to make technology
transfer a condition of access by contractors15, providing the
Enterprise with an important ccepet itive "equal leer" ln the
extraction of minerals, an equalizer not generally shared in
international contracting in general where technoloqy is avai l-
able through the market system, but in an atmosphere where bar-
gaining for that technology is done with both parties. on an
equal footing.

Next, the text can also be read to give the Authority the
power to mandate joint ventures  ICNT, Annex Para. 5 g!, 5 I!!
which may not be the best way in all circenstances far dealing
with marginal ocean endeavors. It also provides for a wide
and potentially danaging range of financial burdens to be paid
as the price for conducting operations  ICNT, Annex Para. 7!.
ln this sense, once again, there has been a distinct failure to
comprehend the possibility of other extraction activities than
those related to nodules, and the marginal nature of such opera-
tions�s.

ICIIT, Annex 11. This annex deals with the basic con-
ditions of exploration and exploitation, It contains details
with respect to the qualifications and selection of applicants.
financial terms, and rules, regulations and procedures of the
Author i ty.

l5 ICIIT. Annex Paragraph 5{j!  I v! requires the con'tractor
to make technology available to the Enterprise on "fair and
reasonable terms."
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There would be an art if icial 1 imi t set on the production
of nodules and other resources   ICHT, Art. 150! . But in the
case of these other resources, the text is to'tally open-ended,
permitting the Authority 'to regulate production "under such con-
ditions and applying such methods as may be appropriate"  ICNT,
Art. 150 g! «! !-

Another potent ia 1 d i ff i cul ty i s found in the system of
9ove man ce of t he Au thor i t y. At the p resent t i me the re a re no
sufficient assurances that the legitimate interests of ocean
mineral extractors, to say nothing of consumer interests, would
be tak~n into account adequately ln the decision-making pro-

ln fact, under the present text, the important deci-I

s I on 5 cou I d be made by t hose hav i ng the 1 eas t in te res t i n the
benefits that might flow from ocean mining. Finally, there is
no assurance that a dual or parallel system, even if fairly
constituted, could survive a 20 year review period established
by the I CNT. The text now reads in a way that I t becomes manda-
tory that a purely unitary system under the Authority would be
established at the end of that period,17

The above discussion overlooks many things, lt is not an
attempt to make a detailed review of ocean mining provisions,
but merely to highlight a few and to raise, by inference, the
prospect that such provisions create problems of an even higher
order of magnitude if we are discussing mining of a much more
marginal nature than the extraction of manganese nodules. It
overlooks, for the sake of brevity, provisions of the text deal-
ing with pollution control, settlement of disputes, and marine
scientif ic research. It is not, of course, that these are con-
sidered unimportant. They would have to be factored into the
business decisions to be made. It also overlooks the fact that
some progress has been made in improving the texts over the
last year. Those improvements, ref lected in the reports of the
chairmen of the various negotiating groups  supra footnote 2!
have not been discussed here because they are not yet mature
enough to be included in a revised text, and because they may
be too small to achieve a consensus. The short litany of woes
with regard to deep seabed mining, I trust, is adequate, however,
to discourage any possible interest that might remain with
regard to mining other than nodules after Dave Ross finished
with his analysis.

Let me just turn far a neeent to the question of living
resources. The ICHT includes freedom of fishing as one of the

16 See, generally, the composition, functions ~ and voting
Provisions for the counci I and assembly contained in Part XI,
Section 5 of the ICNT.

This would be the operative effect of the Review Confer-
ence provided for in ICNT 153.
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f feedoms of the h i gh seas  as d i d i t s f ore be a re r, t he Geneva
Convention!, subject to provisions tha't would require states
to cmp rate in arrangements for the conservation of s'tocks
that redesigned to achieve the maximum sustainable yield
qualified by relevant economic factors, including the special
requirements of developing countries, and taking into acrount
fishing patterns, the interdependence of stocks and any gener-
ally recaemended subregional, regional or global minimum stand
ards  ICNT, Art. ll9!. These are the same standards imposed
upon coastal states within their own economic zone. States are
called upon to cooperate as appropriate through regional or sub
regional fisheries organizations  I CHT, Art. l 1'8! . Once againspecial arrangements are called for in the case of anadromousl!
and highly migratory species.2O Other than these, there are no
hi gh seas f i shing limitations. Article 'l 20 p rov i des t ha t
Article 65 applies to the conservat ion of mar ine mammals on the
high seas. Article 65 states that the convention in no way
restricts the right of a coastal state or international organi-
zation to prohibit, or limit the exploitation of these marmsals,
and that states should c.ooperate either directly or through
appropr iate inter'national organizations with a view to their
protection and management. Ouring the immediately preceding
phase of negotiations, an initiative was undertaken by one
country which had as its objective to make clear that the Arti-
cle 61 conservation standards are the minimun standards that
are to be applied by the coastal state or international organi-
zation when regulating these stocks. Other c,larifications were
also sought. it is to be expected that this initiative will
carry over to the eighth Session of the Conference. Should
these changes be acceptable, it would be clear that emphasis
with regard to the regulation, study, and management of marine
manuals would tilt in the direction of conservat ions.

Conc 1 us i on

The obvious conclusion with regard to legal restraints on
the mining of hard minerals other than manganese nodules from
the area beyond national j urisdiction ls that they would be
overwhelming. awhile the Conference strug-gles on with the prob-
lem of how to make the complexities over manganese nodule

l99lCNT, Art. 66 deals with the questions of anadromous
stocks. By its provisions, it permits certa in fishing on the
high seas  in this context, meaning beyond the economic zone!
where otherwise there would be economic dislocation for a
state other than the state of origin. To that extent, there
is a special provision for "high seas" salaam f ishing-

20 Article &4 of the ICNT «al is for cooperation
management of tuna throughout their migratory range,
within and without the economic zone.



NOH- NODULE RZSCURCES

mining more amenable, what chance do the miners who seek the
less valuable resources have of surviving? This is only par-
t I a l I y the resu l t of a Conference fa I I ure to focus on the broad-
er questions. It is the direct function of the emergence of a
system indeed a phi losophy, that i s bas ical ly unsupportable in
the form that is emerging The amount of detailed regulation
being developed for an industry that is yet unproved and basic-
al ly unknOwn i s Stagger ing. A general real IZatiOn Of the prOb-
Iems of workability of the system in the l.aw of the Sea
Conference is ref lected in the provision cal ling for a review
and re-evaluation of the system after a period of operation to
permi t adjustment of measures that have proved themsel ves to
unworthy in day-to-day operat ion. Unfortunatel y, as previously
mentioned, that provision has other serious problems. In fact

ICNT in toto has so many problems wi th regard to mining
that one wonders how the remaining work can be accanplished in
any kind of real i st ic t lme frana'..

QIth regard to new uses of the seabeds, one should scan
the entire ICHT to look at the kinds of institutional models
that are avai lable with a view to seeing if other institutions
cou'ld be appl ied. This springs frcmi the feeling one has that

formal arrangements should be required for the governance
of resources so marginal and speculative, something a great
deal simpler.

One such model is found in the article dealing with highly
migratory species. It cal ls for cooperation of states direct-
ly or through appropriate international organizations for the
conservation of highly migratory species, both within and beyond
the exclusive economic zone. Vhere there is no existing organi-
zation, coastal and other states whose nationals harvest the
fish have a legal obligation to cooperate in the establishment
of such an organization and participate in its work. This, of
course, is not directly translatable to deep seabed mining.
First of al l, the HHS organization would be regional rather
than global and it would not deal with the question of interim
measures to be applied pending the creation of a workable
international organization. The point is that early tuna nego-
tiations, I ike the seabeds negotiation, tended to bog down in
the great quanti ty of detail concerning membership, voting
arrangements, quotas, licensing, enforcevmnt and fees. At some

however, it was noted that it vmuld probably be impos-
sible to achieve agreement, given the many diverse national
interests involved, on this kind of detail in a highly political
forum where a large number of states neither had real inter-

In nor understanding of the problems of the regional man-
agement of tuna. At that point it was understood that this kind
of detai I is best left to be worked out by the international

Id.
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organization itself whose membership presumably would
up of the most interested states. This could be done at the
formative state of the organization, or at some subsequent tl~

Mhen we speak of minerals other than manganese nodui«
beyond national jurisdiction, why not restrict oneself to a
basic charter consisting of:

 a! the institutional features of the future organization
inc'Iuding a balanced system for taking decisions;

 b! reasonable guarantees of access and assurances for a
workable parallel system; and

 c! good working system for the settlement of dfsputesf

Perhaps one would want to develop this with other features as
But the point is that the bulk of the detail could be

left out of the body of the treaty subject to being negotiated
in the interim period either by the seabed institution itself
or a ccNInittee formed speciatly for that purpose. The sugges-
tion begs the question, of course, whether such an approach
should be limited only to those minerals referred to in this
general presentation.

Ho sugary conclusions need be addressed with respect to
living resources. except, once more, to note the special prob-
lens relating to the living resources of the Antarctic area,
which in my view require specia'l handling, and are receiving
that attention. 'With respect to the 'legal status of the hot
brines, it has already been indicated that they would fai'l
within the jurisdiction of one or more coasta'l states-
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Judith Ki idow
Nassachvsetts inst i tute of Technology

1 would like to respond first to the statement from the
gentlemen from the Netherlands this mornin9. who wondered about
the question of even debating something in the U.N. negotiations
about which we knew very little. l thought about that awhi le
and l came up with the best analogy l could because l think
tend to agree with the implications of this statement. py
analogy goes back into the history of my own country, the United
States, with which 1 am most familiar. it has to do with my
forebears and the development of the Constitution for the United
States.

Had they debated the details of the Constitution in phi ia-
deiphia to the extent that the U.N. representatives are debating
the sea-bed regime for manganese nodules, our Constitution prob-
ability would not have been written.

I tried to think of an analogy that was hotly debated in
the Constitutional Convention, and the Cceaaerce Clause seemed
appropriate. The differences between the North and the South
over their perceptions of the way conmmrce should be carried out
were not of an equitable nature. Misely, the framers of the
Constitution general ized and did not create tariff schedules in
detai 1 of how interstate coaeerce should be carried out but,
rather, said that the conIaerce should be carried out in a way
that was equitable to a11 the states.

l f only we could apply that principle to the so-cal led type
of constitution that they are trying to work out in the U.N.
negotiations, i think we would get much further. Our Consti tu-
tion, up to now, has stood somewhat of a test of time in that it
is general enough to apply to things that we could not predict.

Hy contention i s that we cannot begin to predict the impl i-
cations of deep sea mining. l do not think the industry is
keeping that much from the public. 'Information regarding the
technology has been selectively withheld due to corapeti t ion, and
that is a very normal way of proceeding in the part of the world
where private enterprise competition tends to be a way of 1 i fe.

think as far as the value of the resource, you can debat~
it in vain. 1 do not think there is anyone who really knows
value of that resource, or the implications of long-term mining
on the deep seabed. To try to negotiate a text with the degree
of detai 1 and regulation that is being negotiated wi1 I only
prove to be irre'levant and, perhaps, a great impediment to the
whole international coamunity. I think many of the resul ts
these debates have been misconceptions, myths, and misunderstand
I ngs .
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I would like to elaborate about some of those myths and
mi sunderstandings. First of al l, if one listened to the conments
of some of the negot I ators, one woul d think that i nnovati on and
di scovery mag ical ly spring forth f rom the minds of people in
corporations. There have been many studies on how innovation
occul s ~ flow di scovery has occurred, what the relat ionshi p i s
between technological innovation and discovery, the relationship
between technological innovation, scientif ic discovery and eco-
nomic development and growth.

We seem to ignore ail of these things we have learned in
these negotiations. innovation and technological innovation do
not ~ust occur. They occur under certain kinds of conditions.
The conditions under which they occur are being highly neglected
in negotiations. If one reads the latest text for the proposed
regime, one would think the objective was to inhibit, not facil-
itate, resource development. The conditions of the text further
impede technological innovation and scientific discovery
through a system of disincentives.

The case of manganese nodules, although that is not the
resource we are supposed to discuss, should be looked at in
view of all that has been said today on this panel regarding
the potential resources that at a later time could be extracted
from the seabed. Manganese nodules became interesting because
they became accessible at competitive costs. Their discovery
lay dormant for about 100 years before anybody decided to do
anything about it. Technology emerged in the 1960's made their
harvesting possible. There was an evolution of technological
development, due to a lot of other economic incentives in indus-
try deve'lopment, which made it possible to get access to the
nodules.

Once access was possib'le, we understood a little bit about
the value of those nodules. It gave some industries incentive
to spend a fai r amount of money, more than $100,000,000 in some
cases and a proposed $700,000,000 or more down the road, to iook
into the possibility of building the equipment to mine and
market this resource. That didn't just happen. They saw that
it was an economically feasible thing to do and that the mar-
ketplace could allow it.

Somehow, the second myth that I think occurs in these nego-
'tiations 1 s the separation of politica'I objectives and economic
realities ignoring the world marketplace for the goal of obtain-
ing pol i tical objectives, which appears to be the case, will only
inhibi t deep sea mining. The various industries are not a
captive audience. If they cannot go out to the deep sea bed,
they have investment a'Iternatives. Their stockholders will say,
"Don't spend the money that way, we will go to land or other
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resources or other things Me will develop innovative
nologies on land", which they are doing. New processes for
extracting copper and drilling into the ground avoid the costs
and environmental damage of mining it in the old ways.

There are a lot of alternatives available other than
deep sea-bed. But these are land alternatives, perhaps,
these are even foreign policy or domestic policy alternatives.
The deep sea-bed could be at least temporari'ly by-passed if
things proceed the way they are. The investments are not i~ut-
able. They can be used in other ways. l think this would be an
unfortunate situation because if the alternatives are pursued,
the benefits will accrue to the same nationals that have gotten
the benef'its before and the more disadvantaged countries nego-
tiating in the U.N. will lose out again. I t wi 1 1 be a long time
before not only nodules, the manganese nodules that we hear so
much about, but any of the other potential resources on the sea
bed, will ever be exploited.

It should be noted that the exploitation of the nodules is
really minor relative to land mining which is a much bigger
business. Placing inhibitions and uncertainties along the «ay
will only discourage the industry, and will inhibit the syner-
gistic effects that might come from goi ng to the deep sea-bed.
Permitting industry under more general conditions to begin doing
the mining would provide a learning process about the deep sea-
bed, an area we do not yet know very much about. Qe are just
beginning to implement scientific programs to help us better
understand that part of the oceans.

David Ross alluded to the sea f'loor spreading, plate
tectonic theories, that were proven not long ago. 'khen the
Glomar Challenger was able to do its coring and the technology
permitted such access to that information, it created a revolu-
tion in our scientific information, which created the basis for
a much larger revo'Iution. That knowledge gave scientists the
capability to predict, to some extent now, where resources may
be and learn much more about the formation of resources on our

planet.

That came about from science and technology feeding each
other. 4fi thout scienti f ic discovery and technologica'I innova"
tion as mutually supporting systems, that might not have occur-
red. Vhat I am suggesting is that i f we highly inhibi t work on
the sea floor, the way we are through the current negotiations,
we «ill not know as much. I t wi I 1 take much longer to learn
about the sea floor and whatever potential resources are
it wi 1 I be a long time before benef i ts accrue to the rest of
the wor ld.
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COMMENTARY

David L. Larson

Department of Political Science
University of New Hampshire

For the purposes of discussion, I would start with some of
the definitions which David Ross sets forth in his paper.

First, he suggests that few of the "other possible re-
soul ces" of the deep sea, aside from manganese nodules, "are
economically meaningful at this time, and most may never be."
i think that this assertion is open to question, in view of
increasing demands for oil, gas and selected minerals, and in
view of rapid technological developments for mining or exploit-
ing the deep seabed.

Second, he suggests that a "resource in a simple sense
rreans a supply of something be it food, minerals or ~ater."
This definition seems to be much too restrictive, and does not
include the notion that a resource is also "something that lies
ready for use,"  Grolnick, 1970! such as the ocean dumping of
radioactive wastes.

As early as 1969 it was estimated that the worldwide value
of minerals from the sea and seabed, broadly defined, was
$7,070 million in 1969 dollars. Of that amount. $6,100 million
was the value of oi I and gas  UNESC . E/4973, 1971! .

In calendar year 1977, the value of offshore oil and gas
production �.911 bbl. and 9.54 tr.cu.ft.! was estimated at
$60,258 million, which is a ten-fold increase in just eight
years. About eighty percent of this dollar increase is due to
the quadrupling of oil prices by OPEC in 1974 and inflation,
whereas about twenty percent of this dollar increase is due to
a real increase in both the demand and supply of offshore oil
and gas  Oi I and Gas Journal, 1977!.

As recently as the surrmer of l977, H.D. Hedberg, J.D.
Hoody and R.N. Hedberg estimated that there is probably "as
much geological'ly prospective acreage for petroleum under the
oceans beyond the  continental! shelf edge as on the shelves."
Oil and gas geologists tend to be optimistic, by nature, but
'the Hedbergs and Hoody set forth some impressive data produced
by the Joides Deep Sea Drilling Program and the international
Phase of Ocean Drilling.

If there are significant oil and gas reserves on the con-
tinental margins, the small ocean basins and the central ocean
«gion. and if the technology can be developed to retrieve this
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oi I and gas, these deep sea regions may produce as much oil
gas as the continental shel f  Hedberg, Hoody and Hedbefg l977!
The production of oil and gas on the continental shel f in l977
was eighteen percent of total wof ld production, and according
to the National Petroleum Counci I in 1975, "world offshore
proved reserves amounted to 135 billion barrels of oil and 491
tri llion cubic feet of gas, some 204 of the world's total

&. 978!.
technology can and wi I I be developed to retrieve this oil and
gas, that would be an economically meaningful resource.

Therefore, on the basis of these prel iminary sur veys
the emerging technology, it seems much too early to dismiss the
potential resources of oil and gas on the deep seabed, and pre-
mature to discount the possibility of technological retrieval
systems that are economically viable.

The problem of dumping radioactive wastes in the deep sea
and into the deep seabed is a relatively new aspect of ocean
pollution, and potentially the most dangerous. Between 1946
and 1970, the United States Atomic 'Energy Camniss ion "l icensed
the dumping of more than 86,000 containers of low-level wastes,
totalling 94,000 curies into the Atlantic  80,000! and Pacific
�4,000! Oceans"  Deese, 1977, p. 51! . Between 1951 and 1966
Britain dumped about 45,000 curies of Iow-level radioactive
waste in the North Atlantic, and from 1967 to 1976, the Euro-
pean Nuclear Energy Agency dumped about 300,000 curies of low-
level and medium level ~astes in the North At'lantic at a site
located about 1,000 km. west of mainland Europe �6o - 15' N
and 17o - 25' M!. The United States proposed to estab'I ish a
radioactive waste dump in the center of the Gulf of Mexico in
1959, but after protest by Mexico this plan was dropped, and
since 197l all United States radioactive ~aste material has been
stored on land at three main sites: Hanford, Mashington; Oak
Ridge, Tennessee; and Snake River, Idaho, with a fourth under
consideration near Alamagordo, New Hexi co.

The First international workshop on Seabed Disposal of
High-Level Radioactive Mastes was held at Moods Hole in Febru-
ary 1976, and sponsored by the European Nuclear Energy Agency
and the American Energy Research and Development Agency. A
second workshop was scheduled for late 1977, and David Ross
might report on the results. However, it was reported that
these workshops were to be largely a "scientific and technical
effort to map a potential international program for the inves-
tigation and assessment of seabed disposal."1

'TThe reports of these workshops were not available at the
time of writing this paper.
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Given the pressures to find some alternative to land based
disposal of radioactive waste material, known as the "not in my
backyard" syndrome, this has led to a search for the "ieast valu-
able piece of real estate on this planet" which is geologically
stable  Frosch, 1977!. This pressure and the search has natur-
allyy focused on the deep seabed. The problem is:

1. to locate an environment which will be isolated from
man for at least a mi1 lion years;

2. to locate an environment which is geological ly and
oceanical ly stable.

These criteria have narrowed the search down to the mid-plate
gyres  NPG's!, which are near the centers of the 1 ithospheric
plates and the mid-ocean gyres.

The basic reason for this concern is that the maximum per-
missable level of RENS � x l07 mill ion electron watts per gram
of tissue! for an average human being in one sing'le dose is
about 250. And, i t is estimated that one metric ton of high-
level radioactive waste from a light-water reactor ten years
after removal from the reactor is about 1.7 billion times the
whole-body exposure level of REMS permitted by the Huclear
Regu'latory ConInlssion  Heath, 1977!. However, as yet the
science on what the Impact of the 440,000 curies �.7 x 1010
disintegrations per second - about 1 gram of radium! dumped in
the Horth Atlantic alone is still negligible.

The volume of radioactive waste generated globally each
year is difficult to estimate, partia/ly because it includes
both civilian and military uses. However, it is estimated that
the free world has a 15,000 metric ton capacity for processing
radioactive wastes, which Is not near the needed capacity.

At the present time, the only international regulation
that we have on dunping radioactive wastes in the deep sea is
the Convention on the Prevention of Narine Pollution by Dumping
of Mastes and Other Natter, signed in 1972 and in force since
1976 with twenty-nine ratifications. However, this Convention
does not provide adequate protection against low level and
medium level radioactive wastes, since Anne~ 1, item 6, only
prohibits the dumping of:

High level radioactive wastes or other high- level
radioactive matter...as unsuitable for dumping at sea.

And there is no explicit prohibition against the dumping of

He otiatin Text, although there is a general exhortation in
Paragraph 1 that:
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States shall establish national laws and regulations
to prevent, reduce and control pollution of the marine
envi ronment fran dumping.

Therefore, it is still legally permissable to dump low level
and nmdien level radioactive wastes in the deep sea or seabed,
and that prospect has become an increasingly attractive al ter-
native to the land based producers of radioactive wastes.
Clearly some remedial legislation is needed in this area,
ever, until such time as there is better knowledge about the
technology of radioactive waste disposal, and the appropriate
locations, if any, to dispose of such wastes in the deep sea-
bed, nation-states ought to refrain from dumping such wastes
in the deep sea.

The need for greater and better knowledge about the re-
sources and uses of the deep sea and seabed seems to be para-
mount, before any effective international legal regime can be
de ve 1 oped.

The 'i970's were designated as the International Decade for
Ocean Exploration by United Nations General Assembly Resolution
24670  XXI I I! in 1968, and after an auspicious start this
global research program has slow'ly ground to a hal t. Part of
the reason seems to have been a fear by many nation-states
 Group of 77! that the United States was pre-empting the knowl-
edge gained, and would thereby enhance i ts technological advan-
tage. Part of the reason may have been due to unspecified
fears in regard to the national security of the coastal states
 Soviet Union!. All of which were reflected in the Third United
Nations Conference on the Law of the Sea, and in the draft arti-
cles of the ICNT pertaining to the exploration and exploitation
of the deep seabed  the Area! and marine scientific research.

In conclusion I would strongly urge the resumption of
research activity under the aegis of the International Decade
for Ocean Exploration, and a aedificatian of restrictive arti-
cles in the ICNT pertaining to research in the deep sea and
the deep seabed  especially Article 133, Use of Terms, and
Ar t i cl e 143, Marine Sc i ent i f i c Research! .
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COMMENTARY

Paul Fye
Moods Hole Oceanographic Institution

This is a most impressive gathering, in an awe-inspiring,
even intimidating setting. I would congratulate the arrange-
mentss cohwll t tee for the arrangements they have made and the
privilege that we have in being here. I have nothing sign j f I-
cant enough to say in these sacred halls.

This assembly is a clear indication that the law of the sea
is alive, even though not very well. Or. Ross, in his excel-
lent paper, has shown that, in addition to manganese nodules,
there are enormous amounts of resources, mud, rocks, water,
energy, and kri 1 1 In the deep sea. But these resources are so
thinly distributed that they are worthless, or more correctly,
economical ly impractical to harvest.

Ambassador CI lngan, in his equal ly exce I lent paper, has de-
monstrated that even if they were of value, the legal entangle-
ments might block their potential use,

Hy camnent, I guess, is more political than scientific, al-
though science is where I belong. l would point out that it may
be fortunate if no one gets the idea that the "inexhaustible
wealth of the sea" goes beyond the nodules. Ed Hiles referred
to the Arvid Pardo cornucopia which suggests that ocean scien-
tists who pointed out the great wealth of the sea  and I may
have been one of them! have done us a great disservice. Perhaps
if lawyers and the diplomats had not been misled by visions of
quick riches from the ocean, the Law of the Sea Conference might
have been much shorter and the world would not have witnessed
the greatest land grab in its history by the coastal states.

Thus, one could argue that if a conception of great addi-
tional resources in the deep sea becomes prevalent, this could
result in the extension of coastal or maritime jurisdiction even
farther and an indefinite extension of the Law of the Sea Con-
ference ad infinitan, ad nauseam.

But, perhaps, I am too skeptical. I do conclude, along
with our two principal speakers, that the resources of the deep
sea, other than manganese nodules and perhaps krill, are too
di lute to be of interest to us other than as scientific informa-
tion.

So, perhaps we are fortunate if these remain neglected
issues. Dave Ross, Ed Hiles and others have emphasized the
portance of not restricting scientific research even further.
would regard the extension of international restrictions on
science in the deep sea as a calamity for the world and, per-
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haps, I could i l 1 ust rate by revert i ng to my proper rp le as a
scientist by a story to which Dave Ross has alluded.

When the Woods Hole Research Submarine Alvin visited the
R I f f Va I 'I ey be tween Ecuado r and the Ga I apagos I s 1 ands . on I y
geologists and geochemists were members of the scientific party.
As many of you have heard or have read the story in the October
I 977 i ssue of the Nat iona I Geo ra hi c Ha azine, the big surpri se
of the expedition was the astounding discovery of very prolific
life in five oases in what was otherwise a marine desert. In
one oasis there were giant clams, a foot across, a species
which normal ly grows to perhaps one-sixth that size; in another,
9 i ant tube worms, 25 to 34 cm. long and two or three cm. in
diameter. Normal ly that worm ls almost invisible. ln another
oasis, mussel s were 25 cm. long. Octopi, crabs, and other
animals were also found.

This new, unexpected scientific discovery was at a depth
of 3,000 meters, where there is complete darkness and hence, no
chance of any photosynthetic action. Nor could this life be
supported as life on the bottom of the ocean normally is by
f a l i i ng debr i s f rom the sur f ace.

I would not claim that this new and exciting discovery has
economic value or is economically significant, but it is a new
basis for li fe on the bottom of the ocean. Further, I would
point oui that these oases occur at a distance of about 200
mi les from the Galapagos and 200 miles from Ecuador and, thus,
if restrictions on scienti fic research were extended or a juris-
dictional dispute in this area had occurred, we probably would
never have gone there and this discovery may have been delayed
for many years.

DISCUSSION AND QUESTlONS

RODERICK OGLEY I hastened to come to this Conference,
drawn by the prospect of non-nodule resources of the deep ocean
floor. I am a bit bewildered to conclude that there aren't any
that are worth economic attention. But, perhaps, i could make
some conInent on the trend of the discussion with regard to the
regime for the deep ocean floor.

I am del ighted to note, from both a representative of the
United States delegation and other speakers on the panel, that
there seems to be a new attractiveness in the idea of simplicity
in negotiations of what used to be part one of the various
texts. It was, after all, the United States delegation at
Caracas, in the person of Leigh Ratiner, who insisted that the
Conference should turn its at. tention to establishing detailed
basic conditions of exploitation.
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It has been the developed states that have consistently
insisted that the financial obligations of contractors should be
written inta the Convention. It seems to me that now,
we may be getting a more hopeful sign of successful negotiations
if we are reaching a point where the developed states are say-
i ng, let us es tab I ish a structure of the interna t i ona 1 author I ty
in which we have confidence that our interests wi l 1 not be oyer
ridden. Then let us give that authority or that structure the
discretion to manage the mining of manganese. nodules and any
other resources of the deep ocean floor that may survi ve the
skept i c i sm of Professor Ross.

@hat is the alternativel It seems too easy to me, as a
non-lawyer, to assert that ocean mining is a freedom of the seas,
If it is, it is very unlike any other freedom in that it in-
volves taking over large areas of the ocean f'loor for long
periods of time and, presumably, restricting the freedom of
other miners to come within any speci f ied range of the f irst
mine.

lt also, of course, involves interference with other usesof
the sea. Therefore, I would hope that the attempt to create a
regime based on the doctrine of the freedom of the seas is mere-
ly evidence of an understandable exasperation of developed
states with the slowness of negotiations and does not represent
a seriously entertained prospect for the legal basis or politic-
al basis of this kind of mining.

THOMAS CLIHGAN: I would like to say, firs,t of all, what l
should have said in the beginning and emphasize that I am not
appearing here as a representative of the government of the
United States but rather as a professor of law fram the
University of Miami. My views are my own and not those of the
United States government.

Having said that, I certainly agree that, looking back in
history, some of the complexities in the texts were the result
of proposals made by the United States government early in the
process.

Hy remarks today were directed at the kinds of resources
that David Ross was speaking of, i.e., resources of the deep
sea-bed, other than manganese nodules. I was proposing simp>i-
fication only in that sense.

i&en you get into a much more marginal operation, such as
that which we are discussing, such burdens as those applicable
to nodules would be intolerable. Therefore, simplification
would be required.

I had not really heard the suggestion that the same ap-
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proach might be extended to nodules. I think i t i s an inter-
esting thought and one that we might ponder.

pith regard to taking over large areas for long periods of
I certainly agree wi th your comnent. That ls why

stressed the quotation wi th regard to fisheries from Lauterpacht
that says that freedom of the seas is exercised only so long as
It does not result in the kind of interference that you are
suggesting. So i t woul d seem to me that an operation under the
freedom of seas doctrine would have to be conducted in such a
way that i t waul d not resu I t i n long term, large scale inter-
ference.

As I understand what the industry is proposing, !t wouldn' t
be so site-intensive as to amount to such unreasonable inter-
ference. The l958 conventions do, of course, permit some inter-
ference, but no unreasonable interference with freedom on the
part of other individuals. At any event, I certainly hope that
we won' t have to wind up going the "freedom of the seas" route
and that we can have an agreed rational regime, on a global
scale, to which we can all adhere.

DANIEL S. CHEEVER: Hy question is directed to Dr. Kildow.
Can the resources already invested really be di rected i n other
ways without great iossi' Mhlle l have no certain basis for
quarrelling with this proposition, I wonder what we should con-
clude from it.

Perhaps she is leaving that to us. Are we to urge re-
straint, for example, on the industrialized maritime powers and
urge them not to start sea-bed mining without international
agreement? Should the industrialized powers restrain themselves
from taking unilateral action to mine the sea bed on an interim
basis7 Or, are we to conclude, perhaps, that the 77 should be a
iittle less doctrinaire' Actually, both sides are doctrinaire
and a bit stiff, as I have suggested in a recent journal arti-
cle. Sea-bed mining isn' t so important to either side as to
warrant thei r jeopardizing the overall benefits both will re-
ceive in the short run if a comprehensive ocean treaty comes
into force.

lt would be well worthwhile, as I think one of the speakers
said, if we could limit and postpone sea-bed activity for the
time being and simply incorporate the conmon heritage principle
in the proposed treaty.

JUDITH KILOS: In the first place, I think that the gen-
eral issues of the sea-bed should be included in the text of the
treaty, but I think that the details which are dependent on mar-
ket conditions and other things that are relatively unknown,
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cannot be considered within the context and framework of the
of the sea negotiations, and should be separated.

Until that time when only those with truly a vested
est in mining the nodules can si t down and discuss the economic
and market conditians of land-based and sea-based mining,
not think that much wl 11 happen. I thi~k that the fi rms will
take alternative investment opportuni t ies.

Certainly the technology has been developed to some extent
and investments made. We cannot deny that. However, some of
may be used for other kinds of work, unt i I i t is time to mine
the deep sea-beds. But the losses aren't nearly as great as
some of you may think. The IRS codes in the U.S. have pro-
visions for investment fosses. frost American companies that
have invested in the consortia for manganese nodules are major
multinational corporations. They most certainly can take some
losses. In fact, losses can often be an advantage for tax
purposes. I don't think they will be that badly hurt by it if
they have to delay for ten years. In fact, I have heard several
of the heads of same of the companies involved in the consortia
say we plan to delay for five to ten years. Me don't see any-
thing in i t for us now. The markets for nickel and copper are
down. They wi 1 I be back up in six or seven years. They can take
their losses on the tax side.

Sa, I will repeat. The ones who get hurt are those who
might benefit from the mining of an area in which the inter-
national revenues, whatever they may ul t imately be, could be
equitably allocated.

DAVID ltOSS: I would like to coemnent on Professor Larson's
remarks. He is, in part, correct. I did read his paper and I
saw the errors of his ways. I did not change my def ini tion but
tried to clari fy it for him. But the point is very important
and I would like to belabor it a I ittle more, i f I may.

The deep sea, as I def ined it here and as I def ined i t in
my paper, excludes the area under national jurisdiction. As I
said very clearly, i t a}so excludes the continental rise. I f
you look at the ocean as a geologist or a geophysicist does,
geamorphic provinces that you see as you proceed seaward are
very clear and very distinct. First you have the continental
shelf, then you have the continental slope, then you have the
continental rise and then you have the abyssai plains and then
you have the oceanic ridge and then it starts again goI~g o«r
to the other side of the ocean.

What I said is that the deep sea region includes the
abyssal plains and the ocean ridges. I t does not include
rise. It does not include the continental margin. Now
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continental margin also seems to be confusing. For geologists
 who defined the term! it includes the shelf, slope, and the
rise.

Now the reason for this confusion, the reason why it Is
Important, refers to the statements that Professor Larson made.
He quoted the article by Hedberg et al. and the three authors of
that article are emminent petroleum geologists and colleagues of

Actual ly, I have no quarrel wi th what they said; it 1 s
professor Larson's interpretation that causes the problem.

He said there is potential "beyond the shelves." Now, what
they {Hedberg et al .! meant is the shelves in the geological
sense. I am afraid Professor Larson meant the shelves in the
sense it is said in the ICNT, which includes the shelf, the
slope, and the continental rise. Hedberg, et al. were referring
to the continental slope and the continental rise, which clearly
is not the area of the deep sea as i defined it.

How, they also included marginal seas, and almost ail mar-
ginal seas wi ll fall under national jurisdiction. This point is
very important, as I will come to in a second. They also said,
in the art icle, as Professor Larson correctly mentioned, that
many of the holes that have been drilled in the ocean have shown
organic matter contents above 0.54. I would offer Professor
Larson a shovel and suggest that he walk from the Netherlands to
the tip of I taly, and anywhere he can, to stick that shovel in
the ground. I assure him that most times he wi li come up wi th
sediment that wi 1 I contain 0,54 organic material or more, tn
any case, 0.54 organic matter does not insure oil.

Professor Larson mentioned that there was one oi I and gas
field shown in the deep sea. Indeed, that is correct. It was
in the Gul f of mexico  a marginal sea!, an area where consider-
able oil and gas has already been found. However, almost all of
the Gulf would fal 1 into an EEZ when and if they are adopted,

The reason why I am emphasizing this is because I person-
allyy feel that i t would be a shame i f we went away thinking that
the oi I and gas potential in the deep sea, as I originally de-
fined it, and as I defined it in my talk, is considerable or is,
in fact, even significant. This will confuse the issue, delay
negotiations, extend jurisdictio~, cause all kinds of problems,
some of which Dr. Fye has mentioned.

Gn the other hand, I should indicate that oil and gas is
ubiquitous. You find it everywhere but that is not the point.
You have to find it in amounts that can be worthwhile. That
does not seem to have the slightest chance of being possible in
the abyssal plains or the oceanic ridges, i.e., the deep sea of
the ocean.



So I woul d hope that Professor La rson, pe r hap s, mi ght want
to go back and get the facts correct.

1 would iike to make one more point. The previous gentle
man referred to my statements as indicating skeptici sm about
the resources of the deep sea. Perhaps that is an appropriate
word.

had quite a hand in the. discovery of the Red Sea mineral
deposits. I probably could have spent my ent ire scienti fic
career working on the Red Sea mineral deposits, if l chose to.
So in that respect finding potential mineral resources can be
very rewarding. But when I say there are no mineral resources
present in the deep sea, I am trying to be factual, not skepti-
cal. There is a difference.

DAVID LARSON: i have to say, first of all, that I am not a
geologist, I am a political scientist. I accept your geological
definitions but I think that the point you made in your paper
here, which gets to Tom Clingan's paper, is national jurisdic-
tion. The definition of national jurisdiction is not geological
but political and 'legal. I think that the question as to what
falls within national jurisdiction and what does not fall within
national jurisdiction, unfortunately, may bear l i ttle or no
relationship to geologic formations. I think this i s one of the
points made by Hedberg, Hoody and Hedberg.

Secondly, I anticipated your response in regard to Hedberg,
Hoody and Hedberg, so I xeroxed their article and brought i t
with me. Unless I misunderstand what they are saying, they are
saying two things here. First, continental margins look like
the most promising areas for oil and gas, if the continental
shelf or the economic zone is the outer limit of national
jurisdiction, i.e., the margin, the slope, and the rise are the
most premising.

But, second, they also point out what they defi ne as small
ocean basins. Small ocean basins may or may not be within the
200 mile zone, but they are suggesting in the article thaC many
of them are beyond 200 nautical miles. These small ocean basins
have same promise of oil and gas in thee as well.

So what they conclude, and I am reading, Chat Hedberg and
Hoody think that there may be "sizeab!e oi I accumulations in the
deep off shore." They previously defined the deep off shore as
being beyond the continental slope. But, you know ther« s
ambiguity here. Does this include the rise or not?

So, I am just using their article as part of the basis for
discussion because it caught my eye. As you say, I have
told that these are reputable marine geologists.
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DAVID ROSS: I don't want to make this a private dialogue
feel I must respond.

you said, beyond the slope is the continental rise,
whi ch indeed may be the most s i gni f i cant province for oi 1 and

The def init ion l gave puts i t  the continental rise!
within national jurisdiction.

Concerning your point about marginal seas, some parts of
marginal seas are outside of national jurisdiction, as defined
in the present ICNT. For example, a smail part of the Gulf of
Mexico and a small part of the Bering Sea, but it is a very
sma 1 I a rea.

TULLIO TREVES: I will try to make a few observations on
the legal regime of the non-nodule resources of the sea-beds, on
which we have heard the illuminating report of Professor
Clingan, I will concentrate on Law of the Sea Conference and on
the ICHT.

lf we look at the ICNT, we see that the general principles
on the regime of the international sea-bed area deal with all
resources, while the detailed rules are conceived only for
nodules. @hat perhaps is not as much recognized, is that these
detailed rules cover, indeed, most of the ground.

To take a few examples, all the financial provisions, which
have been discussed in Conference this year, are conceived and
drafted with the nodule industry in mind. The composition and
decision-making procedures of the Authority's main organ, the
Council, are debated with reference to categories related to
production and consumption of minerals contained in the sea-bed
pol ymeta I 1 I c nodules.

Another main item in the negotiation, the rules on the
1 imitation of sea-bed minera'I production, is considered in the
ICHT, as well as in all proposals, in terms of the metals
 actua 1 1 y, or one o f them, n 1 eke I ! con ta i ned i n nodul es . Of
course, this last point is so evident that the ICNT had to in-
clude here a specific rule on non-nodule minerals. This is
Article 151,1 g!C, which gives competence to the Authority to
regulate product i on of non- nodu1 e mine ra 1 s.

This being the si tuation, where most of the provisions we
have deal with nodules, and ~here, after all, as Dr. Ross has
indicated today, beyond nodules, the sea-bed does not hold valu-
able mineral s that, for the time being, can be economically
m~~ed, why should we not think of a convention only on nodules7

I do not underrate the political difficulties that could
~rise in achieving this goal. I feel nonetheless that, if we



want to be wise, we should avoid the danger of having the miner-
resources di f ferent f rom those conta ined in nodules regulated

by a set of prov i s tons conce ived and draf ted for an i ndus try
se character Is as peculiar as that of the nodule industry.

These resources should be out of the tang les of the rules that
have been elaborated to date, and which wii I have to be elabo-
rated in the follow-up of the Convention, with speci f ic refer-
ence to nodules.

For these reasons, I think  and I would like to know what
Professor Clingan thinks about this! that the Conference should
try to clean up the ICHT in order to specify that the whole text
deals with nodules and that whenever other minerals will come
to the fore, specific negotiations will have to be started. The
basis for such negotiations should be the Declaration of Prin-
ciples on the Seabeds of 1970. This is more than enough for
problems which belong to the domain of what is not yet economi-
cally feasible and, thus, legally relevant.

THOMAS CLIHGAN: You have raised an issue that I did not
directly address in my paper; but i think it is one that should
be raised at this point.

One of the reasons that I made reference to the complex-
ities of the rules and regulations is because I think it really
is unclear as to whether or not they couid be appl ied to non-
nodule resources.

How, I would certainly agree with you that I would rather
see the text cleaned up to apply only to nodules rather than
leaving ambtgulty about the other issues. So I didn' t address
that and perhaps should have and I appreciate your calling my
attention to it. I was sintply asstgting, I suppose, that
minerals other than nodules were going to stay in the text and
went on from there to say if that is the case then I think we
ought to stmplify the regime for them.

GORDON CHRISTEHSON: I noted a bit of disparity between our
keynote papers this amming and some of the discussion this
afternoon. If I might take off from the point that Judy <I Idow
made, it is that as we increase in our intensity of analysis we
move toward our great desire for certi tude. To define al I those
unexamined areas where there are questions that need resolut los
we may have converted ourselves via the Law of the Sea Confe~
ence into a continuing assembly, a continuing pari iamenta y
assembly. 'Me may have promoted ourselves into posi tions of
staff and counsel to that assembly, backed by great weal th as
that continues with 1.5 bi 1 lion dol lars already having be«ex
pended. Qm knows what untold riches can come our way
cont i nues 7
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In contrast wi th that, i f I might be so flip as to suggest
what one of our American compatriots, a humorist, a satirist by
the name of Vi I 1 Rogers, said about Calvin Coolidge, "He don' t
say much but when he does he don' t say much."

Apropos of my earlier point, the tendency of the analysts
to move toward certa inty could lead us to saying less and less
of cert I tude about more and more of nothing. Apropos, again,
of our generat ive capacities, that is our capacities not for
di stribut ive just i ce of what we have or think we have or don' t
have, in advance, we might concern ourselves with the more dy-
namic process of change, of wealth creation.

Thus, in a more serious vein, I should like to suggest that
we are confusing, in the Law of the Sea Conference, three dif-
ferent kinds of questions. The first and what we began with in
this effort when I was part of one aspect of it back in 1967
is really a constitutive process, the allocation of juri sdiction
and the overwhelming concern of who decides and how and how that
decision process is fairly done.

Only secondarily do we move into the normative or the
second level legal order of norms or rules that is legislative.
But, strangely, lt seems that we have added even a third pro-
cess, which is a regulatory scheme based upon a fight about
economic assmptlons and markets that we don't really under-
stand. It just occurred to me that part of the clarity of
thinking through some of these questions might be to keep in
mind, as we are proceeding on the deep sea-bed authority and all
of the horrendous regulations that have been proposed before we
know anything about what resources or markets are available,
that part of i t is constitutive, part of it is legislative, and
part of it is regulatory.

It scans to me we are trying to do those functions all at
once. If we could, at least in our own thinking, keep those
functions straight, we might have made a bit of contribution.

JORGE VARGAS: I have three questions. If I remember cor-
rectly, some time ago, there was a scientific dispute trying to
determine whether lobsters, for instance, were animals connected
with the continental shelf or if they were swimning animals.
This problem provoked a very heated dispute between Brazil and
France.

I also recall that some decades ago, the scientific litera-
ture in the area of geology asserted that oil could not be found
In the submarine continenta I shelf.

~at I would like to find out is what is the basis that Dr.
Ross has to qualify or define kriil as a resource f'rom the deep
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sea-bed; being a marine geologist, I think Dr. Ross should have
some scientific evidence to assert that. As far as I know,
kri il is more, according to marine biologists, a surface kind of
resource, not a deep-sea resource.

My second question is to Professor Clingan. I was very
interested in his presentation concerning the legal regime of
the high seas. With all the authors he mentioned, I was wonder
ing whether at this moment the doctrine of the freedom of the
seas is still valid or to what extent it has been affected by
the work undertaken by the Third Law of the Sea Conferences
there any place where you can draw a line between the lex lata

~ ~ ~ ~~
seas? Are there any impacts, for instance, that the establIsh-
ment of 200-mile zones on a global basis has produced in the
doctrine of the high seas7 I would like to hear about that.

The third question is to Dr. Fye. I wonder whether the
oceanographic vessel off the coast of Ecuador had Ecuadorian
scientists aboard when those giant shells were discovered!

DAY ID ROSS: Concerning the kri 1 I, perhaps I was speaking
too fast. What I believed I said and I hope I said, krill is,
indeed an animal of the ~ater colasm and not of the sea floor.
So, you are indeed correct in what you said.

THOMAS CLINGAN: I am glad to report to you that Hugo
Grotius is alive and well in the Hether lands. I do be'I ieve
there still is validity to the high seas doctrine. I don' t
think that you can take a 300 year old doctrine and cast it
aside, except upon the consent of the international community
and I don't think we have reached that point yet.

The doctrine, of course, will take on different colorations
depending upon what you are talking about at what point in time.
I f you are talking about the area beyond the economic zone,
there is no question that the high seas doctrine exists and i t
is normatively about the same that i t has been in the past.
you are ta'lking about the area within the ec.onomic zone,
believe that, qualitatively, it is exactly the same as it was.
What we are achieving with regard to the economic zone is a
more careful elaboration of roles so that each of the parties,
both coastal states and other states, who would be operating in
this area, would know precisely what the rules are. how people
shou'ld respond and how they should act, in terms of navigation'
and in terms of resource and energy extract ion. Al I these
things are being more careful 'ly and more clearly spel led out
than ever before. I happen to think that is a very good devel
opment but it certainly doesn't change my judgment on the qual i
tative nature of the superadjacent waters.
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PAUL FYE: Dr. Vargas, I don' t actua'i ly know whether or not
there were Ecuadorian scientists on that expedi tion. I t is our
pract I ce, and has been for many years, to inv i te s c i ent i s ts f rom
the nearby coastal state to be on board with us when we are
working.

That particular expedition had scientists from, if I remem-
ber correctly, 16 different institutions. I just don't know, in
that instance, whether there was someone from Ecuador on board
or not.

DAVIO ROSS: I be i ieve there were none, but you raise a
very interesting point I would like to comment on-

I t would be nice i f some international organi zation could
arrange a mechanism so that sc'ientists who go to sea would know
how to find foreigners who might want to participate and how to
contact them. I had always hoped that TERA of the intergovern-
mental Oceanographic Commission could serve this mechanism.
Regardless of what happens concerning scientific research, I
think it i s a necess i ty for the oceanographi ca 1 I y developed
countries to extend their knowledge, their technology and their
opportuni ties to scientists from oceanographical ly less develop-
ed countries.

GARY KilIIGHT: I would like to respond, if I may, although
I am not a panelist, by way of elaborating for a second on Tom
Ciingan's reply to Jorge Vargas. I think Jorge raises an ex-
tremely important question, particularly should the Conference
fail to agree on a sea-bed mining regime and should the law
develop henceforth on a basis of state practice or customary
I aw,

Jorge's question, essentially, is accepting, ~ar aendo, that
we have a high seas regime applicable to the sea bed; have not
the current negotiations and discussions altered that? I think
he would probably accept the fact that we start wi th existing
law -- Grotius' Law i f you wi ii. To displace one law you must
have another law -- not another idea but another law.

ln internat Iona 1 law there are two ways we can secure such
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a new law: treaty or customary law development. Qe do not have
a treaty, that is clear. So the question is "has what has gone
on in the Conference produced a new rule of customary
characterizing the resources of the deep sea bed7''
suggest that this has not happened, for the simple reason that
resolutions of the U.N. General Assembly do no't const i tute
Now l would quail fy that slightly because l know Jorge
respond, being a student of Nyres HcDougal, that expressions of
great unanimity by the members of the international community
create conmunity expectations, which may be the genesis of, i f
not indeed evidence of, new rules of customary law. The only
reply l can make to that is that the negot i a ting record  and
much of it is off the record! would indicate that when the
"Principles Resolution," which is what we are talking about, was
adopted by such an overwhelming majori ty, it was so adopted
after careful rewording and negotiation and the inclusion of
deliberate ambiguities in such nmber as to make it acceptable
to a large number of states so that the negotiations could move
from elaboration of principles to the nuts and bol ts of putting
a treaty together.

I think that this deliberate ambiguity in the use of the
phrase "conmon heritage of mankind" as used in the "Principles
Resolution" takes away from its efficacy as a law-creating
device because al 1 legal systems requi re speci f ici ty before they
wi 1 1 enforce laws.

PATRIClA BILNIE: I am reminded by some of the remarks l
have heard this afterncmn of the cartoon l saw in The New
Yorker a year or so ago, which showed what wast su~re y have been
the board room of a multinational company, wi th the chairman
saying, "Gentlemen, what we are about to do may not be legal but
it. is defensible." l think we are in danger of' getting into
this field.

want to coaIsent on the remarks of Professors Kildow and
Clingan. Professor Ki ldow was urging us in the di rection of
leaving the management of exploitation of both manganese nodules
and any other resources that may eventually be exploited on the
deep sea-bed to those states which have an interest in them.
Professor Clingan said something rather simi'Iar but a!so said
that he thought that the solutions to this might be bette«ound
in other articles of the lCMT, in particular the article on the
management of highly migratory species.

would like to draw attention to the article following
that, which deals with marine maNInals and remind you of the re
sul ts of leaving the management and development of Male species
to those states which have an interest in their exploitation and
to the fact that the international Co@mission which manages this
particular resource  admittedly a living and not a non-1 iving
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resource! at many meet ings has been subject to c r i t i c i sm by the
Un i ted 5 ta tes de I ega te, among ot he rs, to the ef f ec t that i t was
a great pi ty that this particular organization was for many
years 1 e f t to those who had an i nteres t in the resources . I f
on] y more s ta tes tha t d i dn ' t have coireierc i al i nteres t had jo ined

woul d now Join i t ~ there mi ght be more rat i ona I and ef feet i ve
management policies.

TIIQ~S CLINGAH: I think we are not far apart at all. The
difference is that I should have been clearer in def ining what I
meant by interest. When I said one was interest in conserving
resources, I was not thinking of the INC comparison because that

not what I have in mind at al 1 ~

Qhat I was thinking was more along the lines of the, let' s
say, American Tropical Tuna Coiilii ss l on, whi ch cons i s ts not on l y
of those coastal states that have an interest in conserving
the resource but those coastal states that f ish them as well.
8oth sides are represented. The IMC experience, I think, has
proved that you cannot manage a resource by shutting out people
that are involved on both sides of the resource question.

ldhat you must do is to extablish a forum to bring them to-
gether. To go back to the migratory problem, if you do not
bring those states fishing the species into the organization,
then they wi l I stay outside the area and fish. That is not what
is ~anted. That is neither conservation nor management. you
must bring al I the interested parties into the process. Once
you get them in and get thee carmi tted to a set of regulations
and rules that both sides can live with, then you have them.
Otherwise you have chaos in the management of the resource.
That is what I was suggesting.

JUDITH ICILOOM: I think that we aren't that far apart be-
cause I think you misinterpreted what I said and perhaps it
needs more clarification. >then I was talking about leaving the
details to those with the most interest, I wasn't talking OF
just the mining industry. [t is a two-edged sword. There are
consumers and then there are the producers.

The producers are the mining and associated industries, the
producers of the resource, The consiIiiers are equally important
and have equally been taken into consi deration in the di scus-
»ons that I was referring to with regard to detail. Consumers
are even more important, in fact, than the producers in that
'they create the markets for these minerals and without them.
there is no minerals industry.

There are many interested parties- There are countries who
are net producers and net consumers, who have the greatest



interest. They represent both the developed and developing
wor l d.

ky suggestion was that rather than deal ing wi th
with varying degrees of interest, that we try to deal, at
at leas~, with this next level of detail, with the states
the ~st vested interest in consiIiiing as wel I as producing.

So I ~ not saying that the companies should be left
their own devices. I am saying that the consumers and the pro-
ducers should have a larger part in this. In fact, one of the
posi tive outcxwses of the discussions that have gone on is that
the producers and the consumers are finally getting together to
try to come to some resolution.

THOHAS CLINGAN: I did not go into this in much detai I in
the paper, but what I was suggesting was that for resources
other than nodules, we look at the functional arrangement by
which those resources should or could be managed and eliminate
some of the detail in order to reduce the burden on marginal
operat ions.

I was not suggesting that what one ought to do is make a
coiilnittee of three and then go home and think that we have done
our job. This goes back to what Gordon said earlier about sep-
arating the normative and regulatory functions. Shat I am say-
ing is we exercise the normative functions wi th regard to these
resources, these marginal resources and then, if we can incor-
porate t into a treaty, then perhaps we al I know there is go-
ing to be quite a considerable period of time before the treaty
goes I nto force. During that period of t ime, i t mi ght be broken
down into two phases.

F i rst would be a phase where the regu1 at ions themse ives
could be developed to fulfill these normative functions, either
by the international authority itself or by a special conliiittee
set up for that purpose. Second, there could be a provisional
period of operation under these regulations to see whether they
work or not before states get to the point of ratification-

BARRY BUZAN: i would just like to ask Oavid Ross if he
would elaborate a little bit on hot brines. The last time
looked at this 1iterature, which I a@nit was a couple of years
ago, the speculation was that these may be found in places other
than the Red Sea. Are these now categorically el iminatedT
this a special case of the Red SeaT Or are these things 1 ikely
to appear on other mid-ocean riftsT
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DAylO ROSS: The mechanism that forms these brines can
occur in other oceanic ridge areas just like in the Red Sea.
~,at makes the Red Sea unique is the salt deposits on the flanks
of t her i dge When t hec i rcu 1 a t i ngwa ters go th rough or near

ridges their densi ty wi 1 I be increased. Mhen the water
r~~ches the sea floor, i t is denser than normal sea water.
Therefore i t s tays the re and mineral s have a chance to prec I p-

out of so lut i on i nto the depress ion. I t does not look
1 I ke sa1 t depos i ts of thi s type form i n the open ocean. There-
fore, when this mechani sm occurs along the Riddle Atlantic
Ridge, the East Paci f ic Rise or in the Indian Ocean and it does
happen, the water, because of its high temperature, and without
an Increase in dens i ty, wi I I di ssipate almost isInediatefy. This
I s what we have seen i n the reg i on of the Ga I apagos that. Dr. Fye
mentioned.

What happens then is that the ~aters quickly dissipate and
mix with the overlying sea water because they are less dense
than sea water. The result is that some minerals still will
precipitate out but the concentrations, although ancmalous and
although scientifically interesting, are usually two to three
orders of magnitude less than that found in the Red Sea area. So
the process can happen in many places, but it needs special
conditions to form a significant deposit.

LEWIS ALEXANDER: There was a term which was used for small
ocean basins. The more I thought about it the worse I felt.

As part. of the enclosure movement, which is s times mis-
referred to as Craven's Law, we go out to 200 miles off any
coast. Beyond that, we go out on the continental margin perhaps
to the last grain of sand. Now we have small ocean basins that
may have oil in them too. So, Bob Smith and I were sitting here
trying to figure out what might be the small ocean basins that
were not already included in the 200 mile zone or in the contin-
ental margins. We have not found very many but, again, we are
breaking up the high seas into sti I I another subdivi sion over
which some types of control might be extended.

Me came up wi th the Arabian Sea, the Philippine Sea, and
the Tasman Sea; a few of these seas are tremendous. They are
almost oceans. It scares me to think we are now going to start
talking about "small ocean basins" separating them fram the rest
« the hIgh seas and including them also 'in the enclosure
motion.

OAyfo ROSS: I think you raise a valid point. I believe
these authors mean marginal seas when they say small ocean
basins. This wou'ld include areas like the Gulf of California,
the Red Sea, the Gulf of Mexico, the Bering Sea, and perhaps
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even the Nof th Sea. Harg i na I seas are those seas tha t are
partially separated from the main ocean basin.

DAVID LARSON: I would just merely add to the def inition--
the ffedbergs and Hoody also say, or call them "restricted seas,~
I think this is analogous to what you were def ining in terms of
restricted seas, they are closed or semi-enclosed seas.

JEAN-PIERRE BEURIER: I have a question about biological
resources. The stocks of the international zone are genera! ly
not ready for our fmmnediate consumption, and especial ly the
kri I 1 that you mentioned.

So, the best way to manage these resources of the open sea
is to leave them to their natural predators; kri 1 I are good for
whales, just as grass is good for cows.

Don't you think we should first of all organize a real
management of sea cattle and international f isheries - which
Impl fes stopping the kf I ling of whales - instead of trying to
preserve the grass of the sea, even i F i t i s lega I I y shared
between nations ~

Biological resources as a whole belong to f isheries law
 a part of LOS I I I! and should not be considered as a part of
neglected i ssues.

DAVID ROSS: I could not argue at all wi th the points you
raise. I think they are very valid.

To perhaps emphasize what you say, let me make another
point about krif I. You may be aware seve peop'Ie have suggested
that if it is properly treated you can make it into a paste that
tastes like shrimp. If that is indeed true and indeed there are
200,000,000 tons of kri1 l that can be obtained each year f
predict that there is going to be a severe world shortage of
crackers i n the nea r f uture.

EDGAR GOLD: I have a general question on scientific re-
search. In recent years, as the Conference has been progressing~
the scientific research debate has been worrying me more and
mare. Perhaps I am confused about it but Dr. Fye's remarks
seemed to indicate that my worries were well founded. This
morning, in Dr. Ross' statement there appeared an indication «
the fear of future restrictions on scientific research and an
acceptance of the slogan that 'what is good for science must be
good for the world." Now we have Dr. Fye who uses the rathe~
attractive illustration of previously undiscovered two foot
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clams and 25 cm. musseis to 'tel I us that jurisdictional disputes
i n f u tv re, p robab l y p rec I ude such resea rch.

perhaps I am simplistic but I read this as an implicit
threat from the scientif ic ccemuni ty. I know that the scientif-
Ic conInuni ty has been f i ercely defending the so-cal led freedom
o f scient i f i c re sea rch. At the same t ime I a l so know that the
~rid wi I I need to know much more about the oceans and will need
the scientists to broaden this knowledge. However, I am wonder-
ing whether pr . Fye and Dr. Ross cou I d not tel I us that the
scient i f ic conlnuni ty, or the "scient if ic industry" -- I think
that term must be used -- is not also quite capable of compet-
ing on an equal basis wi th other oceanic uses, although given
that i t wi 1 I have to al ter i ts approach somewhat. In other
words, what I am asking is why this threat of withdrawal of
oceanic scientific research7 Is this not the sort of confron-
tative brinksmanship we least need at this particular stage in
the Law of the Sea Conference7

DAVI0 ROSS: I find your points very interesting. I will
try to answer for at least myself and, hopefully, for some of my
sc i ent i f i c co l leagues.

I think what will happen, or what could happen, is that we
get into a scenar io where a scientist pianning a mar ine expedi-
tion may have to change his program because of difficulties from
the LOS. For example, in planning an expedition you have to get
a ship to some part of the world. You have to raise money for
this expedition. You have to get people to participate. It
wil I be diff icul t to do some of this because of the complexities
in the ICHT. You have to provide certain information, for ex-
ample, you have to say exactly where you will be working iong
before you even know there wi'll be an expedition. You have to
provide later corrections to this information and, indeed, the
corrections themselves can be used as a basis for denying per-
mission.

You have to obtain money from a funding agency, but why
should a funding agency conrnit itself when they don't know if
you will get permission to do the research7 'Mell, perhaps you
can get a letter or some sort of document from a foreign coun'try
but this may not happen.

e point is that the scientist now faces a comp
tion based on considerable unpre««»li ' ty ~
he can make the expedition work. Some scientists wi1 I be
successful than others. But I suspect that most wi l l mt be
able to do this.

A sc I ent1 st I s under st rong p ressure, fo«~mp I e
institution wants him to obtain research money to pu



papers. The tendency may wcl 1 be to turn towards an area of re-
search where some predictabii i ty ex i sts. I suspect in the case
of my country the Uni ted States, mo re research w i l I occur i n
our own exc,lusive economic zone  i f we establish one! . By work
ing in a U.S. zone, the scientist is certain to be able to pub
lish his results. Repmeber, i t is sti li not clear in the
that the sc.ientist wi l I be able to publish his results. He will
probably also find it easier to secure funding to work in 0 S
waters. Likewise, he wi li find that it is easier to get his
colleagues to participate and get permission for the work.

Now, the sad thing about this, as you well know, is that
is the boufx4ry or edge of the ocean where all the interesting
things happen, where most pollution, for example, gets into the
ocean. So what I could conceive of happening is that individual
countries, particularly the countries that are competent in
marine science, will start looking more towards their own
waters.

i don't believe that marine science wi I 'I stop. I suspect
ten years f~ now it wi ll still be an exci ting field but each
country could be working more within its own waters and those
countries that are now knowledgeable about marine science will
be even more knowledgeable about marine science i n the future;
countries that know little about marine science will continue to
kncwv little. The marine science knowledge gap will widen.

I think that this is the threat. In other words, why get
involved in a situation, as a scientist, where such a high
degree of mpredictability exists that your work could be jeop-
ardized. I mmld hope that my colleagues see this as perhaps an
opportunity. 8ut I think before this can happen, it would be
most beneficial if scca. items in the IGNT could be clarified.

In doing so, I don't think the coastal state has to give up
one bit of its control, although I think it should make the
mechanisms of doing research a little easier.

If I may belabor this a little bit vere, it is also my
opinion that many marine scientists, and I suspect yourself in-
cluded, enjoy working in foreign waters with foreign people and
working on these problems. Indeed, it certainly increases the
excitement of the field of marine science.

PAUL FYE. I was merely going to point out that in spi« o
Oave Ross' story about the miniscule brains of marine scientists
they are still people and they react just like other people-
Oave just indicated, if it gets too complicated to go one piacei
scientists will simply go elsewhere. It is a big ocean.
not a threat at al I.
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have no i 1 I us ions whatsoever that scient i sts have the
to make an effective threat. Me do not attempt brinkman-

shi p or we wou l d have no inf 1 uence whatsoever. The way we do
science has changed enormous ly already and wi 1 I continue to
change, Oceanographers must learn to live with these changes.
There is no question about i t.

ghen I f i rs t went to sea as a sci ent i st, i t was qui te a
long t ime ago, my predecessor, the Di rector of the Hoods IIole
Oceanographic institution, gave me a letter which said that I
was a bona f ide oceanographer  he was stretching the truth since

had never been to sea before!, so I could present this to
government officials for entry into their waters. It worked
beauti ful ly. Me even got a fancy reception in the governor' s
palace.

Now, we know that is not the way you get clearance today.
It has changed enormously. It will continue to change. Me are
trying to learn to live wi th these changes.

But there was no implied threat such as: "If you don' t
agree to us, we wil I go somewhere else." It is just the practi-
calities that Dave has already enumerated. Oceanography wiil
continue. Scientists wi li still go to sea. But they will 90 to
sea where i t is possible to go and where i t is less complex. It
is just a statement of what I believe to be the truth of the
matter. I t i s in no way a threat of any kind. There is nobody
we could threaten i f we wanted to.

THOMAS CL INGAN: I am just interested in your choice of
words on confrontation pol i ties.

There isn' t any real confrontation on science in the Con-
ference any more, as you know. The United States delegation
tabled some amendments to the scientific articles last session,
but we don't view them as being a confrontation. At one point
in the Conference, we felt that there was fairly widespread
agreement on the political realities of the marine scientific
situation. Somehow or another, that agreement did not find its
way into the ICNT. The U.S. amendments are designed to clarify
what really was agreed upon. It has been a cooperative effort
to try to work out. these c}arifying kinds of changes that we are
presenting. l agree entirely with David that we don't think
this has any impact whatsoever on the coastal state control that
is reflected in the basic marine scientific research regime as
it appears in ihe ICNT.

ELIZABETH YOUNG: Dr. goss Is obviously right about the
piight of the scientists and his g loamy scenario Is ve y P
bie, but l think that we need to look at the other s'«
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to envisage why i t i s that governments war idwi de are suspi cious
of marine scientists of one kind or another. Let us remember
Howard Hughes going to sea in theory to pick up nodules; it
turned out to be the CIA looking for a submarine.

Now in point of fact many countries don't want ei ther
Howard Hughes or the CIA messing about, as they see i t, on their
sea-bed. They are suspicious. Can one say that they are com-
p iete 1 y wrong|'

I think the difficulty is just this - the pure scientist
has very great difficulty in proving his puri ty. How is he
gomng to set about i t7 Now, f rank I y, I don ' t th i nk i t should be
beyond the wit of the international scientific comnunity to set
about this. Can they not unite, the scientists who want to go
into the sea, and bring out all this information that the world
is certainly in need of7 Can there not be a body, perhaps
an Academia czarina, which shouid be genuinely international,
genuinely civil, and genuinely pure0

DAVID ROSS: In my opinion, you have a very valid point.
let's even extend it a little bit further. Almost any knowledge
you obtain from the ocean can have Ini l i tary or poli ticai useful-
ness. 'I t is an awful thing to have to admi t but it is probably
true. How do we indicate that we, as scienti sts, are real ly
pure and above thisl Mell, one way is that i f you work with a
country in i ts waters, make sure that they are wel I represented.
I had an expedition on the Ni le Delta with Egyptians. I took
five Egyptians aboard, I bought a copying machine and everything
was copied. Everytime I used a computer, I made two copies.
Every sample I took i split and gave half to them.

Concerning the idea of having scientists unite, my exper-
ience with scientists suggests that it might be easier to get
lawyers to unite.

Your response, which I just had a feeling might happen,
shows that you understand the problem. I would go a step further
and say that if we did unite, whom would we talk ta? Mould they
really I istenl

Me could ta'lk to each other, as you said, but that would
not get us any hearing in the Uni ted Nations. The idea is good ~
I would love to see it happen, and I would pay my dues but I a<
not too optimistic that it would work.

JUDITH KILDOM: i wou'ld just like to make two ccelnents-
have worked with the scientists a little bit on scientific
search issues before. They do talk to each other, belie« me.
in multiple fora.
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Unfortunately, scientists from certain countries must rep-
resent their governments and not their profession and unfortu-
nately In many countries that are involved in thi s di scuss ion,
there aren't even marine scientists to talk to. That Is my
f; rst c~ent. They have tried. They have tried the IOC. They
have tried SCORE, which i s the scienti sts. They have tried al I
fora, So I real 1 y must say that they haven' t succeeded.

long t i me ago the phrase "know 1 edge i s power" became the
phrase of much of the deve lop i ng and di sadvantaged worl d. The
fact that a scient i st, no matter how benign, comes in and
gathers information in their coastal waters, worries them just
because somehow that knowledge filters down into application
and, obviously, some form of economic or whatever power they
want to define.

The problem is the publication issue, which I think David
alluded to, and I think needs a little bit more elaboration.
Host of real oceanographic science is done from an academic
institution where, as David elaborated very well, scientists
publish for thei r survival. That is not a joke.

To publish information about whatever one finds in the
coastal waters of a nation is somewhat of a threat because of
the proprietary nature of the information, Many coastal states
are not very happy for all coastal states and other states to
know about what is in their coastal waters. So publication is
definitely a major prob'lcm. And i t is, perhaps, one of the
principal reasons the scientists have not found an audience to
listen to them.

PAUL FYE: I am surprised no one has conrnented on Profes-
sor Larson's point about nuclear wastes. I t is a very interest-
ing question and certainly can be considered one way to make use
of the oceans.

I heard a lot last night about Craven's ocean and it's pos-
sible he thinks of the ocean as his front yard. I must confess

tend to think of the oceans as my backyard, but I don't sub-
scribe to the theory that you can' t put anything in i t. I t i s
one of the places for useful disposal of all kinds of waste
products resulting from li fe on earth. It is a natural sink
which nature has provided. Tnis is the essential reason the
ocean is sal ty.

do wish and hope that before we use the oceans for di s-
posal of waste products, we wi 11 know what we are doing. There
are a bill ion gallons of sewage that come out of the New York
etropo'I i tan area every day going into the oceans. I f we were

rmre intel 1 igent about i t, we might find ways of using the
nutrients i n those sewage products in a beneficial way.
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There is a lot of talk about the heat ~aste from nuclear
p/ants being harmful. I hate to think of heat in any form being
a waste. I f we have the wit, as you said, we should be able to
make use of such energy.

On the nuclear wastes, the proposal which was discussed at
the Moods Hole Conference which you referred to, was not really
to put these wastes in the oceans at all. it was rather to
plant them far beneath the bottom of the ocean.

I do recognize the fact, however, if we are going to make
use of nuclear power  and I submit that we are! then a very
urgent question is where to put the nuclear wastes. Me know
this could be one of the greatest hazards that mankind produces
for future generations.

I would agree, even as an oceanographer, that one of the
places that ought to be considered along with others in deter-
mining where i t would do the least potential harm, could be in
the oceans. IIow, whether that is beneficial to mankind or not
is a matter of balancing the pluses and minuses in the use of
nuc'lear energy and the use of the oceans.

DAVID LARS014: Last sumner, when Dave Ross contacted me
about part i c i pa t i ng on thi s panel, I conf es sed I didn ' t know a
great deal. So I started digging in, wi th the aid of some
colleagues who are physicists, geologists and so on; and this
issue of radioactive wastes surfaced. Qe began to move in on i t.

But one of the things which came up very quickly in the re-
search was that there is a decided difference of opinion in the
so-cal led scientific cmmunity as to the danger. I found two
distinct groups: one saying no, we think we have this radio-
active waste disposal safely under control, the technology is
developing where we can handle i t; and the ether saying abso-
lutely not.

The ones who say they have it under control argue in this
way. The deep sea-bed wi I 1 take radioactive wastes. Me wi I I
sol idify them. Me wi1 I vitrify them in the form of glass, which
is a fairly stable mass, almost insoluble, and then we wi I I bury
it deep in the sea-bed. The figures used here are anywhere from
3 to 400 meters in the sea-bed, depending upon content and depth
of the sediment of the sea-bed where they want to drop
notion is that after it is buried in the deep sea-bed that, yes'
it will generate radioactivity, but that the encasing plus the
sediment will absorb most of the heat and the radioactivity-
That is one school of thought. That tends to be the U-S-
Department of Energy.

Whereas, on the other hand, the people whom I would classi
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as the civi 1 i an scientists, meaning the non-governmental
scientists, expressed deep reservations and concerns. It was
they who rea! ly arti culated their concern about the 440,000
curies that we already have deposi ted in the North Atlantic.
They think the potential hazard there, not simply for henan
existence, h~an I i fe, but for animal 1 i fe and sea I i fe in gen-
eral, is enormous. They expressed the concern that there has
not yet been, to the best of their knowledge, any coordinated,
concerted research, either in the government of the United
States or outside of the government, as to radioactive waste
disposal in the deep sea-bed.

DAVID ROSS: I would like to make a few cceanents. Some of
you may have heard a remark made by a famous ecologist many
yeals, ago � there is no free lunch. If you are go~ng to use
nuclear power, you are going to have nuclear waste and you are
going to have to do something with it. One mechanism is to con-
vert it to something else, but this technique hasn' t yet been
developed.

i am not too enthusiastic myself about seeing nuclear waste
disposed of in the deep ocean but, if that is the safest place,
and it is a big if, then it certainly should be given strong
consideration.

Among some of the advantages of putting nuclear waste in
the ocean is that you at feast have it separated from us by
water, rather than by the atmosphere. The wastes will also be
trapped by deep sea sediments and the sediments of the deep sea
are highly impermeable.

So admittedly, all the data are not in, and hopefully no
conclusions are yet made. There are some argLanents to support
the deep sea position, and there are good arguments against the
deep sea position. bthen a decision is made, hopefully it will
be made by reputable peop'le, regardless of where they are em-
ployed, who wi I 'I cons i der al 1 poss i b i I i t i es.

DAVID LARSON; I would like to question Dave about a re-
lated matter. Apparently some people think these convergent
zones of the tectonic plates where there is a subduction, one
plate go'Ing underneath another, such as off Peru, Chile,
Ecuador, that you drop al I the radioactive waste down in there
and i t will be slowly ground underneath the earth's crust and go
back into the magma. Gould you corrment on that?

DAV lD ROSS: I t would be my pleasure, You are, indeed,
correct, as you stated it, It wiii slowly be ground below the
earth's crust. And ground means like you said, it is going to
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be destroyed, consumed, broken up, but there is considerable
possibi I ity of leakage. 'A don't know exactly what pathway the
material will take. In most cases it probably wi I I be piaster
ed against the side of the continent.

At best, 25 mil lion years 'later, i t wi I i reappear in a
mountain range. Me could probably accept that. At worst,
containers will have a considerable potential for being destroy
ed introducing the material into the envIronment.

I f it works, 25 million years from now our mountain ranges
will glow at night. But it wi 11 make navigation eas.ier.
an interesting idea. The question is can the material survive
the trip7 I would suggest, at this stage of our knowtedge, that
it is not as good a possibility as the deep sea.
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IIIITRODUCTORY REMARKS BY
SESSION PROGRAM CHAIR'WOMAN

Isabel la Diederiks-Verschoor
Institute of international Law of the University of Utrecht

First of all, it is my pleasure to introduce the members of
my panel. Our first participant is Professor Carl Christol,
Professor of International Law and Political Science, University
of Southern California. Professor Christoi is a former holder
of the Stockton Chair of international Law at the Uni ted States
liaval Mar College, a former president of the American Bar
International Institute of Space Law, a member of the advisory
panel of International law of the United States Department of
State from I970-75, and Board of Edi tors of the International
L~~er, American Bar Association.

Our second participant is Dr. Hei ler, a lecturer in law at
the University of Auckland, Hew Zealand. He is a graduate
doctor of laws in Vienna, Austria, and ho'ids the master of laws
at the McGill University, Montreal. After practicing as a
so'licitor in Austria, he joined the New Zealand civil service
and became the head of the Air Transport and External Relations
Section of the Civil Aviation Administration. In 1952-53 he was
a member of the Institute of International Air Law, McGil 1 Uni-
versity, And fran 1961-67, Dr. Hel ler was Financial Secretary
and Administrator of Civi I Aviation in western Samoa, Since
retirement from government service, he has lectured at Auckland
University since 1968 In air and space law and ln comparative
I aw.

Following papers by Professor Christol and Dr. Hei lef will
be a commentary by Dr. Hailbronner. He is the assistant of the
vice-president of the Constitutional Court at Frankfurt,
Germany, and affiliated with the Max Planck Institute in
Heide'Iberg. He was recently nominated as professor in interna-
tional law and European law at the University of Constanz-

very much apprec.iate the fact that this conference has
created another opportunity for cooperation between maritime
law and air law. Recently, a tendency has deve'loped not only
for cooperation between maritime Iaw and air law, for instance
concerning rescue operations, but also between mari time law and
space law, as for example the establ ishment of the Convention
on the International Naritime Satellite Organ/zation created in
September of 1976. This 'is a specia'I organization to imp1ement
and operate the international maritime satellite corwnunication
system- The organization must be certain its work conforms to
generally recognized principles and rules of international law
including the proper provision of the United Nations Charter ~

120



AXR SPACE

to mu'ltilateral agreements regarding exploration and exp'loita-
tion of space and the l958 Geneva Conventions on the Lax of the

The convention states that provisions should be made for
the benefit of ships of all nations.



UNILATERAL CLAIMS FOR THE USE OF OCEAN AIRSPACE

Carl Q. Christol
Uni vers i ty of Southern Ca I I forn i a

I.os Angeles, Cali fornla

The emerging In'ternational law of the sea wi 1 1 in fluence
the transit of aircraft in ocean airspace. This assessment
seeks to portray enlarging trends respecting the present and
future use of such airspace.

Certain complex social forces will condition expectations
relating to the use of such airspace. Among such forces are
the continuing discoveries and innovations of science and tech-
nology, the increasing needs to faci litate the long-distance
eevement of individuals and their goods, comparative financial
costs for such services, on-going concerns for national security,
and the constant demand for the discovery and use of natural
resources. Air traffic continues to increase as man engages in
a more intensive exploitation of the ocean's living resources,
the oil and gas lying beneath the territorial waters, contiguous
zones, and continental shelves, and the gathering in the future
of the manganese nodules and other resources lying within the
"Area" proposed in the Informal Composite Negotiating Text of
the United Nations Third Conference on the Law of the Sea  ICNT,
1977!. Affecting each of the identified forces, and there are
many other such influences, is the fact of the rapidity of
change, the quantum jumps which are the scientific and possibly
politica'I hallmark of the 20th century.

Rational policies respecting the use of ocean space require
that decision makers take into account such complex social
forces. When decision-makers employ existing 'International
institutions and identify the extent to which they are con-
trolled by such forces, they are then able to apply values or
interests identified by them to the formulation of political-
legal claims. Out of this mix of conylex social forces, insti-
tutions, and values, will it be possible to arrive at meaningfuI
political decisions7 Such decisions can be clothed in the
fabric of the iaw. Such decisions can then become the founda-
tion for subsequent modifications as the elements of this par-
ticular mix engage in their natural cleansing and refining
processes. When a process such as this is effective it allows
for the realization of caemunity decisions based on acceptable
 sceetimes minimal! corenunity wants and needs.

Included within the complex social forces is the awareness
that the natural resources of the universe are often finite>
and even when infinite there is a frequent claim of priority o
use. The resource debate, which forms a part of the rich-poor
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stand-off now dominating international negotiations, most often
surfaces in connection with tangible materials. This need not
be the case, as is seen in theexamples of eagerly sought after
radio frequency al locations and the present claims of eight
equator i al states to sovereign r 1ghts in the spat i a 1 area occu-
pied by geostationary orbiting space objects when situated at
some 22,300 miles above the surface of the earth.

The resource dispute centers on the ultimate beneficiary
of the resources of the universe, the rich nations that possess
the scientific and technological edge or the poor and developing
states which represent the bulk of humanity. In the past, land
and ocean resources have been placed in the framework of global
resources and have been accepted as relevant elements of global
resource policy formation. It is suggested here that ocean
airspace should also be considered to be a global resource, and
that the resource should be the area occupied by airspace, as
weli as the winds identified as a source for the production of
energy pursuant to Article 56 of the ICHT.1

If the ocean airspace is accepted as a natural resource it
becomes possible to comprehend prospective rights and duties of
states within the context of the ICHT. Treating ocean airspace
as an area also makes it possible to make comparisons with other
geographical areas identified in the ICNT, such as territorial
waters, contiguous zones, straits, archipelagic waters, exclu-
sive economic zones, continental shelves, and high seas. in
particular it allows for a more precise assessment of the claims
advanced by states as they have sought to protect their varying
interests in the conference negotiations.

Oda, ln conmenting on the formulation of policy by states
interested in fishing opportunities, has noted many of the
less-developed states took a short-term view of thei r respective
interests. He has asked 'Who wiii benefit most out of the
present marine resources expansion of coastal and offshore
zones?" His response was: "It is quite ironical to note that
it is the advanced nations with vast coastal lines which take
advantage of the demands of the eager developing nations"  Oda,
1977, p. 176!. The same question can be asked regarding the
claims of states relating to the use of the ocean airspace
resource.

ICNT Provisions Relatin to the Use of Ocean Airs ace

C'laims relating to the use of ocean airspace have found
their maximum assertion in the 1977 ICNT, as well as in the

The text does not specify whether such winds are con"
sidered to be situated just above surface levels or if they
occupy all of airspace.



continuing negotiations at the Third UN Conference on the Law
of the Sea. However, as will be noted below, there are historic
claims relating to the permissible uses of ocean a irspace that
have not received the direct attention of the negotiators.

At this point it is desirable to ident i fy in short form
the provisions of the ICNT that re'late to aerial transit through
ocean airspace in those spatial areas speci f ical ly identified
the Text. A reading of relevant textual provisions leaves one
with the feel ing that the expression "free. as the air" has
some of its conventional wisdom. Such a reading forti fies the
preceding observatim that the concept of a resource is being
continually expanded and that ocean airspace is not a major
exception. In short, conference participants treating ocean
airspace as a resource are engaged in arriving at a decision as
to their authority in such areas. lfnportant rights and duties
are contemplated.

Critical Text terms are "sover'eignty," employed in Article
2, 3Q--where "jurisdiction" is also used--49, l35, 137, 213, and
223; "sovereign rights" employed ln Articles 56--where the term
"jurisdiction" is also used--, 77--using the expression "exclu-
sive sovereign rights--, 78, and l37--referring to both
sovereignty and sovereign rights; "control" in Article 33;
"Right of Transit Passage" in Articles 38 and 29; "Right of
Archipelagic Sea Lanes Passage" in Article 53; and "Freedom of
Overflight" in Artie'les 58, 86, and 87. Several of the articles
are referenced expl icitiy in other articles. Others are
directly associated with each other Since the Text makes no
attempt at providing definitions of these concepts, one is
obl iged to look at the principles of international law for guid-
ance in their use. To the extent that the ICNT does not make
provision for the use of ocean airspace it may also be assu~d
that existing customary or treaty international law will remain
app l i cab 1 e.

1 t is noteworthy that four of the concepts--sover-
eignty, sovereign rights, control and jurisdiction--accord
authority to states to prohibit or to regulate the conduct of
other states, including their natural and juridical persons.
One exception exists in Article pS which prohibits the exercise
by a state of sovereign rights in the airspace above the waters
superjacent to a continental shelf, when such continental shelf
lies below the high seas,> Three ef the concepts--rIght
of transit passage, right of archipelagic sea lanes, and «ee
dom of overflight--facilitate transit in ocean airspace resource
areas.

2The Article reads: "The rights of the coastal State ov«
the continental shelf do not affect the legal status of the
superjacent waters or of the air space above those waters ~"
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These provisions, constituting a meaningful, if not par-
ticularly tidy mosaic, seek to serve several purposes. The
eager developing nations, along with their advanced counterparts,
have sought to extend their national authority ever farther from
their respective shorelines. Perceiving ocean airspace as a
valuable natural resource states have opted for one of several
theoretical positions. Thus, to the extent that the national
authority granting provisions mentioned above finds acceptance
in the final Text, there will be an acceptance of exclusive
national interests in given areas. However, to the extent that
the other identified articles allow for specific uses, there Is
an acceptance of world cewnunlty interests. These provisions
and interests relate specifically to freedom of aerial transit.
whether in the last analysis respective claims will be exclusive,
I.e., serving purported national interests, or will be inclusive,
i.e., serving purported world consnunity interests, will depend
on the practical implementation of the respective provisions of
the fina'l Text.

In addition to the resource and freedom of transit aspects
of the foregoing provisions of the Text, there remain important
issues having to do with such matters as security considerations,
pollution of the resources, and scientific research in the
resource area. The use of the Antarctic area wii I also have to
be taken into account.

Assessment of 5 eel fic Claims Relatin to the Use of Ocean Air-

Hany Interesting problems are presented as to the need on
the part of aircraft to be freely mobi le while at the same time
subject to uniform area controls of the kind found in ICAO's
"Rules of the Air." Related to this are latent concerns on the
part of states of destination for their national security.
Thus, states may wish to establish spatial points in the ocean
airspace designed not so much to maintain protections against
unsafe or nonstandardized aircraft as to offer additional hopes
of national security. Such spatial positions may be located
mlles seaward from coastlines in the expectation that the iden-
tification of foreign aircraft at such distances may enhance
the security of the affected state. Nore specifically, the
question exists as to whether there is anything in the proposed
Text, or in the provisions of the December 7, 1944 Chicago
Convention, that would prevent a coastal state from asserting
national standards respecting transit that occurs either over
the high seas. 'over exclusive economic zones; or both; and
whether a coastal state might impose different procedures, for
example, above the high seas that incom'Ing aircraft would be

3Convention on International Civil Aviation, 3 Bevans 944,
I 941.
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expected to conform ta within the contiguous zone, territorial
waters, or other sovereign airspace of the destination state,
In assessing such an issue, it is anticipated that different
values and responses would be applicable to security considera
tlons, as opposed to research, pollution, and Antarctic situa-
tions. Thus, transit related to security considerations will
be exanined first.

The ICHT and Securit Considerations in Ocean Airs ace

A state may consider it necessary to impose limitations on
access to its sovereign areas; such limitations may extend into
ocean airspace situated seaward from such areas. Two illustra-
tions will offer clarity. In the fi rst instance two states may
be separated by a narrow stretch of the high seas as well as
the l88 mlle EEZ. In the second instance two states may be
separated by a very wide stretch of the high seas, as in the
case of Europe and the Americas or the Americas and Asia, as
well as by relevant EEIs. Until the advent of the EE2 concept
there was no thought that a coastal state might not for special
security reasons exercise contiguous zone "control" of the kind
contemplated in Article 33 of the ICNT.

Iecause of the general claims of states to expanded areas
of sovereignty, sovereign rights, jurisdiction, or control
reflected in the expression "creeping jurisdiction" in recent
years, concerns have been expressed during the Conference nego-
tiations as to the legal rights and duties associated with the
EE2 concept. The meaning of this concept must be assessed in
connection with exclusive claims to fishery resources and the
positions now taken by a number of states that they are entitled
to assert and maintain 200-mile fisheries conservation and
management zones. Such claims have raised doubts as to the
rights of coastal states to exercise exclusive rights over sur-
face transit through such waters and to aerial overflights above
such waters.

The issue was posed: Can the fisheries situation be
treated alone, or is there a need to treat surface and overflight
situations in the same legal context as fisheries7 This Issue
now appears to be resolved through the proposed establ ishment of
a "specific legal reg'ime of the exclusive economic zone" in
which a coasta'I state wi I l possess limited "sovereign rights,"
"juri sdict'lon" in speci f ic matters, and "other rights and duties"
as provided for in the proposed convention. The closest that
the grant of sovereign rights comes to the use of ocean air-
space is set forth in Article 56 1.  a!, which establishes such
rights 'wi th regard to "other act ivi ties for the economi c exploi-
tation and exploration of the zone, such as the production of
energy from the water, currents and winds." In assessing t" is
right of the coastal state it. should be recalled that paragraph
2 of Article 56 requires the coastal state to "have due regard
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to the rights and duties of other states." This language does
not create sovereignty or sovereign rights for coastal states
In the airspace superjacent to EEZ ~aters. Neither does i' by
providing a new boundary between traditional high seas and the

prevent coastal states or more distant states, from
estab'lishing security conditions relating to the uses of the
airspace above the several EEZs or the Intervening airspace
above the high seas separating the EEZs. Thus, in terms of ap-
plications it seems reasonable that if a coastal state were to

its sovereign rights to explore and exploit energy-producing
winds at a height normally used by aircraft engaged in over-
flight, and if this exploitative activity were to require the
establishment of wind-energy exploitation zones or areas that
the use of spatial areas would nonetheless have to be acconsno-
dated to the rights of other states to have access to and to
engage in overflight in such zones. The users of such spatial
areas for the exploitation of this resource could be required to
provide assurances that such energy-producing areas were not
being used in a manner to pose security risks to a concerned
state. Such assurances could take the form of aerial recon-
naissance overflights through such energy zones 'by non-sovereign
rights' states. It would also be possible for a state having
concern that access to its territory might cene through the
energy-producing areas to require suitable identification of
transiting aircraft flying in the direction of the concerned
state.

Rights involving national security take precedence over
economic. rights. In conInenting on the provisions in the ICIIT
relating to the wind-energy resource, Oxman has noted that the
1977 draft provision on economic exploitation and exploration of
the zone had been moved from the exclusive rights and jurisdic-
tion category and "combined with rights over natural resources
in the 'sovereign rights' category. In the context of the
other changes made, this emphasizes the point that the zone is
an 'economic' one in concept; the sovereign rights are economic
rights"  Oxman, 1978!. Following his assessment of the quantity
and quality of rights in the EEZ, Oxman concluded that "the new
texts apply the relevant bodies of law directly to specified
geographic areas ln specified ways...An aircraft flying over
the economic zone is not within the national jurisdiction of the
coastal State"  Oxman, 1978, p. 174! .

This being the case the potentially accessed state may look
I ts right to protect nat iona 1 secur i ty by fac i 1 I tat ing iden-

tification and possible modification of the course of incoming
aircraft. This national right would have application to air-
craft seeking access without regard to its being above the high
seas, the KEZ, contiguous zones, or territorial waters. Since
the past practice of states asserting such security zones has
been to require identification one hour's flying time outside
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of national territoryi it is unlikely that the economic emphasis
on a 188 mile EEZ w'ill affect the greater distance.

Aerial safety is also a factor in the establ ishment of
identification zones. Following the enactnent of the Fishery
Conservation and Management Act of April 3, 1976 in the United
States  P.L. 94-265, 16 USC 1801!, which is in agreement with
Article 57 of the ICNT dealing with the breadth of the EEZ,
United States has made provision for detailed survei l lance of
f ishing activities taking place within the f i shery conservation
zone identified in section lcl of the statute. Five areas for
U.S. Coast Guard Aircraft patrols have been identified with the
resultant additional burden on the areas available for over-
fl ight  Office of Technology Assessment, l977! .

States also wish to be abie to have close approach to other
states for reconnaissance purposes, even though there is no plan
to have access to a foreign destination. As a result of disarm-
ament and arms control agreements states seek to verify compli-
ance through national technical means of verification, which
means include aircraft operating in ocean airspace. All these
uses add to the congestion of ocean a irspace. Thus, in addition
to the ICAO Rules of the Air, states have established procedures
to effect national control respecting foreign aircraft in ocean
airspace. In 1950 the United States by Executive Order |Io.
10I97 established a plan to exercise security control over air-
craf t in f 1 ight   l 5 Fed. R . 9180, l950! . The order estab-
lished an Air Defense tdenti ication Zone  ADIZ! which placed
restrictions on the freedom of passage of aircraft situated
above the high seas and demanded compliance on the part of all
foreign aircraft flying fn the delimited zones. Canada soon
followed with its CADIZ on Hay 12, 1951  Department of Trans-
port, 195l!.

i&lie ADlZ and CADIZ regulations are essentially the same,
the Canadian provision adds to the U. S. requirement that
approaching aircraft having the intention of landing, and
departing aircraft, must provide identification and location
reports. The Canadian plan requires such information addition
ally from aircraft not flying to Canada but which pass through
the Canadian zone while en route to another destination  Head.
1964; Columbia Law Review, l96l; Qhiteman, 1968!.

Security needs of states have also resulted in the estab
lishment of airspace areas adjacent to coasts identified as
"restricted areas." An illustration is the Libyan Arab Repub
lie's establishment of such an area def ined as the ~irspace
within a radius of 100 nautical miles from Tripoli. In ~rch~
1973, a United States mil itary C-l30 aircraft entered this area.

Di est of United States Practice in International law
>973, p. 302 197
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but in so doing remained outside the 12-mile territoria'I waters
claimed by Libya. Following a protest to the U.k, Qy LIbya
United States stated to the Security Counci I that "the aircraft

quest ion was in f l I ght far outs ide the 12-mi le terr i tor ia 1
waters cia'imed by the Libyan Arab Republic and therefore in
I nternat i anal a I r space . Th i s unarmed a i rcraf t was neverthe I ess
I nterc,epted and f i red upon by a ircraf t of the L ibyan Arab Repub-
lic Air Force.5 In identifying the U.S. position concerning
iiLibya's so-cal led 'restricted area'" it was stated:

The establishment by the Libyan Government of this
'restricted area' within a radius of 100 nautical
miles from Tripoli is inconsistent with the Can-
vent lon on international Civi 1 Aviation, to which
the Libyan Arab Republic Is a party, and with gen-
erally recognized principles of international law...

Another incident occurred between these states in January, 1975.
Libya, acting on the basis that U.S. military aircraft had
infringed the 12 mi le territorial water boundary, declared its
intention to "proceed with the measures it deems necessary in
this regard and which wauld guarantee its duty and right to pro-
tect its land, air space, and sea waters."7 The United States
replied that the U.S. aircraft were "over international waters,
In keeping with the longstanding United States position of free-
dom of flight in such areas. Such f'I ig ts in no way constitute
a threat against any sovereign nation." Thus, the United
States retained the distinction between the duty to provide
Information upon entry into its ADIZ as contrasted with the
unacceptability of a state's establishing a prohibited zone
located above the free high seas.

It should be noted that the Libyan concept of restricted
areas would have extended its claims beyond territorial waters
and would have placed such areas under its control on a perma-
nent basis. Thus, Libya was not engaged in making clails to a
temporary exclusive use in non-contiguous areas of the ocean
airspace. A temporary use would have been a different legal
matter  Nc0ougal and Schlei, 1955; Hargolis, 1955, p. 629!.

Failure to respond to demands for identification and loca-
tion have, as observed as recently as l978 in the instance of
an off-course conInercial passenger plane in the airspace of the
Soviet Union, produced serious consequences. The Soviet

Di est of United States practice in International Law
1973, p. 302 197

I bi d, p, 303.
st of United States Practice in internationai tan

975P8p 51 197
Ibid.
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response reinforces the fact that states will retain their
security rights in connection wl th territorial overflight,
we11 as access flights in other areas, if there is a basis fo�
having legitimate concern. The recent Soviet response finds
counterparts in earlier experience  Li ssl tzyn, 1953! . Mhi le
the Soviets overreacted to the presence of this particular air-
craft and 'in fact placed unreasonable limitations on Its
nonetheless the case identified the need to obtain a suitable
compromise between valid security concerns and the need to allow
for reasonable transit even in the eve~t of technical violations.

Support for imposing limitations on transit, in addition
to the factor of security, includes the maritime analogy of a
requirement that a ship show its flag in the event of uncer-
tainty or the right of a state to engage in summary action
respecting pirates and to a lesser extent far those using the
oceans for the slave trade. In recent years restrictions on
national conduct have received approval so that the sea is not
open to use wholly without 1 imitation Examples include limita-
tions on scientific inquiry, on practices injurious to the
environment, and on unrestricted mining of the seabed. These
illustrations, although constituting 1 imits on the wholly free
use of the surface of the ocean or to the deep seabed ~ also have
applicability to ocean airspace. The mere carving of an KEZ out
of previously high seas areas has not reduced the powers of
coastal states to engage in protective measures in areas beyond
the sovereign areas of states. The problem is to be able to
identify whether the state is in fact threatened.

The ICNT and Pollution of the ltarlne Environment

ln the area of pollution, coastal states are free to
impose constraints upon conduct that would al low airspace--
according to Art i c le 2 l 3 of the proposed Convention "atmo-
sphere"--to pollute the marine environment. By this Article
states are required to take national action affecting airspace
under their sovereignty with regard to aircraft flying their
flag to "prevent, reduce and control pollution of the marine
environment from or through the atmosphere"  Article 213-1! ~
Such national regulatory action would affect areas beyond the
limits of national sovereignty.

in the United States it is expected that concerns for off
shore prejudices to security and to environmental needs will
continue to provide support for policies of protection. Thus'
when the United States adopted in 1976 the Fishery Conservation
and Management Act, whereby lt extended jurisdiction relating
fishery resources, it made clear a national policy "to maintain
without change the existing territorial or other ocean juris
diction of the United States for all purposes..-"  Article
213.1, Section 2  c!!. Although this language related o»y
to ocean--as opposed to ocean air space--jurisdiction, the fact

j30



AXR SPACE

that very broad terms such as other and "for all purposes"
are set out in the policy provisions of the statute indicates

'i f the i ssue were as to the continued viabi l ity of the
AplZ pol icy it i s enti rely probable that relevant legisla-
tion relating to maintaining this security posture would be as
broadly stated.

The United States also has adopted legislation in the anti-
pollution field whereby pollutant d!scharge is prescribed out.
to 200 miles from the coastline  Clean Mater Act, l977!.
However, the 1977 text imposes a more limited role upon
area ln which states can secure the implementation of' anti-pol-
lution measures. Thus, part Nli of the iCNT dealing with the
protection and preservation of the marine environment, and in
particular Articles 213 and 223 dealing with nat'ional legisla-
tion, including enforcement provisions, re'lating to pollution
from or through the atmosphere, "siqnificantly delimits the
scope of coastal state enforcement jurisdiction with respect to
national environme~tal standards in the territorial sea and
exclusive economic zone" {International Law Association, 1978!.
This resulted from opposing positions on the part of environ-
mental interests that wished to grant to states extended powers
over pollution-causing events and by shipping interests who
feared that such wide-ranging and spatially broad areas would
impose significant limits on freedom of navigation. This
resulted in a compromise contained in the l977 Text. Coastal
states may establish and enforce ~ational standards regarding
discharges of pollutants in territorial waters but not in the
EEZ. Further. coastal states may not fix standards for con-
struction, design, equipment and manning criteria for vessels.
iiut, to appease the environmental point of view, the Text allows
port state jurisdiction over pollutants whereby coastal states
may establish environmental standards relating to the constuc-
tion, design, equipment, and manning of such vessels as a condi-
tion of port entry. These provisions run contrary to the
establishment of roastal state standards for fisheries running
out to 200 miles and to the even nore extended authority that a
state may exercise with respect to ADlZ security concerns.
Mhile a state may not impose pol'iution controls on aircraft of
foreign states beyond the airspace under the sovereignty of the
~tate, a coastal state can impose such 'limitations on national
aircraft wherever they may be  lCNT, Article 213!.

Transit Passa e and the Ri ht of Archi la ic Sea Lanes Passa e

Although the guarantees and assurances contained in the
«T on these matters introduce n~ concepts into the law of the
a and the law of ocean airspace, it 'is reasonab'ly clear that

all parties can expect to benefit from their provisions. They
provide the benefits of uniformity of rules and the right of
access needed by aircraft engaged in International transit.
"ey provide the security and environmental protections needed

232



by subjacent states. The bargains were fully negotiated.
pince all parties have derived benefits-- for the moment only
prospective--fram the protection of their respective interests
It is not likely 'that new claims wi ll emerge in this area

Antarctica

The terms of the Antarctic Treaty of December 1, 19599 c~
tain rather special rights and duties relating to ocean areas
adjacent to the continent and aerial fl ights. moreover, the
Treaty is the province of speci fical ly affected states.
special terms for the des ignated area, to the extent that they
provide for behavior other than that found in the ICMT,
take precedence over the latter. Provisions of the agreement
that have relevance are set out in Article VI and VI I. Thus,
Article VI provides that international law wi 1 1 apply to the
high seas within the area. Article VI I provides for freedom
of access at al l times to any or al 1 of the areas, which would
include the high seas areas. Article Vl I 4. provides that
"Aerial observation may be carried out at any time over any or
all areas of Antarctica by any of the contracting parties
having the right to designate observers. Only states parties
to the agreement are enti tied to appoint observers. Mhether
non-parties wi'l l assert claims to engage in aerial observation
remains to be seen. The search for new resources in the area
may induce non-signatories to assert claims to Antarctic riches
 ~itchel 1, 1977!. Further, the agreement did not effect a
definition of the territorial waters of the continent, thus
leaving the extent of high seas uncertain. Over time it may
be. necessary for the 12 parties to the Antarctic Treaty to
adjust its provisions to those treaty terms coming from the U N.
Conference on the Law of the Sea.

Conclusion

The terms of the ICNT, particularly through the identifi-
cation of the EEZ, have caused a sudden flurry of concern
relating to international legal rights in ocean airspace.
has been resolved favorably so far by allowing for the free
transit of aircraft in such areas, for special rights of the
kind established for fisheries have not been extended to ocean
airspace. Sy establishing the EEZ, the prior freedom to catch
fish in the high seas is restricted when such fish are to be
found in the EEZ. But, with respect te aerial transit through
ocean airspace, there is sti 1 I freed' of transit without
regard to the legal condition assigned to high seas or EEZ.
Clearly, an aircraft within the ocean airspace above
is within neither the sovereign territory nor the nation»

12 U~T 794, TIAS 4780. I t entered into force ««he
Onited States on dune 23 I+I
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jqrisdict ion of the coastal state. Nonetheless, for security
reasons a coasta I state may impose notice requirements
craft transiting such ocean airspace, and--provided that it
does not impose permanent 1 imitations on the use of such air-
space, as attempted by Libya in i ts ordinance on restricted
zones--may have occas ional exclusive uses of such ocean ai,rsp
In this sense the work of the Conference supports the adage that
the more things change the more they remain the same,

The bargains struck with regard to transit rights
right of archipelagic sea lanes passage established important
legal provisions. It is expected that they will be well
received and respected, since they give assurances to the states
territoria lly proximate to such areas that their environmental
needs will be protected while allowing mobility for internatiomI
air transit. Uniformity of conduct has been identified;
fits will result from the existence of c~n standard~

The parties to the Antarctic Treaty will have to coordinate
its terms with those to be found in the final work product of
the Conference on the Law of the Sea. Their respective claims
against each other may be as worthy of attention as those of the
eager developing nations and the more advanced states in the
historic ocean-air conference still in session.
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This paper has been written by a teacher of air law for
discussion at the 12th Annual Conference of the Law of the Sea
Institute of a particular problem involving both the Iaw of the
sea and the law of the air. For the special ists in the Iaw of

sea the paper has to inc I ude an out 1 ine of the a i r law back-
ground i but, as the paper may al so come to the attent ion of
lawyers mainly interested in air law, and with I ittle knowledge
of the work of the Thi rd Uni ted liat ions Conference on the Law of
the Sea, it must also refer to certain provisions of the Infor-

Composi te Megot iat ing Text   IC>T! which was published at the
end of the sixth session of this Conference in July 1977.1 The
results and documents of the seventh session  ltarch to liay and
August to September 1978! have not been available to the writer,
nor has he had access to more than a few of the many books,
articles and working papers dealing with the faw of the sea, its
development prior to and after 1958, ancf, in particular, with
the proceedings of the Conference.

Rules of the air

fn order to prevent collisions in the overcrowded parts of
the world, sea, road and air traffic require uniform regulation
within states, and on a supranational level in respect of
activities extending beyond national boundaries. These techni-
cal regulations must keep in step with the development of tech-
nical knowledge and experience. This requires a method of
adopting and amending technical regulations which eliminates
tfm-consuming formalities to the greatest possible extent.

in the ffeld of international civil aviation, technical
regulations were kept apart from the main body of the Interna-
tional Convention for the Regulation of Aerfal Navfgation  Paris
1919}, and from the main body of the Convention on Internatfonal
Civil Aviation  Chicago 1944!, to which they are attached as
"Annexes." The Par fs Convention {as aaanded! provided that its
Pr«fsfons are comp feted by Annexes "Mich shak I have the same
effect and shal I come into force at the same time as the Conven-
t>on itself." But it provided for a di fferent procedure for

I "nf ted liat fons, Thl rd Conference on the Law of the Sea~
62AtP ~ 10 15 July '1977, with Corrections I and 2.
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approvirig amen to the annexes  whi ch were b inding on con
tracting states!, from the procedure for ending the articles
f the Convent ion ~ Ariy inodi f i cat ion o< t "e annexes could beGiven

de by the international Ccnniiiss'on or Air Navigation when
1 f i cat i on was approved by three- f ourt hs of the total

f the states r'epf eseri ted a t t he se 5 s I on 0 f the CoiiIn 1 ss ionvoeso

pos s i b le votes ~ i c coul dhi h

if al l the states were represented at such session.
tions of the articles of the Convention i tsel f, on the other
hand, could on'ly be examined by the Coiiliiission and could be
proposed for adoption by contract ing states if i t ~re approved
by at least two-thirds of the total possible votes. Al l such
proposed iiiodiflcations of the articles of the Convention  but
not of provisions of the annexes} requi red for+a 1 adopt ion by
the contracting states.

Under the Chicago Convention  Article 37! contracting
states undertook to collaborate in securing "the highest prac-
ticable degree of uniformity in regulations, standards, proce-
dures and organization ln relation to aircraft, personnel,
ai mays and auxiliary services in al 1 matters, ln which such
uniformity wi'll facilitate and iinprove air navigation. To this
end the International Civil Aviation Organization  iCAO! sha1'l
adopt and amend fran time to tiea, as inay be necessary, inter-
national standards and reciaennend practices and procedures..."
Contrary to the annexes to the Paris Convention, neither the
internationa1 standards contained rn annexes, nor, of course,
the recoaliended practices are binding on contracting states.
The obligation af contracting states is confined to collabora-
tion in securing the highest practicable degree of uniforinity
In regulations, s,tandards, procedures and organization  Article
37! and to notification of the differences between a state' s
practice and that established by a standard  Article 38! ~

The only exception from this ruie is set out in Article 1>
of the Chicago Convention, reading as fol lows:

RULES OF THE AlR

Each contracting State undertakes to adopt ineasures
insure that every aircraft f1ying over or manoeuvring

within its territory and that every aircraft carrying
its nationality marks, wherever such aircraft inay be
shall comply with the rules and regulations relating
to 'the flight and manoeuvre of aircraft there
Each contracting State undertakes to keep its own regu
lations in these respects uniform, to the greatest
sible extent, with those established from time to ti"
under this Convention. Over the hi h seas the
in force shall be those esta s un er t
t>on. Each contract>ng tate un rta es to nsu« t
prosecution of ail persons violating the regulatio"
app 1 i cab '1 e.
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The "rules of the air" in the t i tie of this article are
text as the rules relating to the "f I ight

uvre of aircraft." They are the equivalent to "marine
or ''sa f et y or nav I ga t ion rules In the movement of

 for example, in Article 42 l!  a! of the ICHT!
d tp r u 1 es o f t he road" i n t he Geneva Con ven t i on on Road

  l 949!, The reference in Art i c I e I 2 to rul es "estab-
lishedd under thi s Convention"cans the ~nternational standards,

pi acti ces and procedures adopted by I CAD under
Art I cl e 37 of the Ch i caga Convent i on and des i gnated as annexes
to the Chicago Convention.

these provisions of the Chicago Convention, ICAO has
up to now adopted 17 annexes, among them Annex 2, published as
international Standards - Rules of the Air." In adopting this

annex, the Council of ICAQ resolved that the annex constitutes
rules relatin to the fii ht and manoeuvre of aircraft within

ing o Art i c 1 e I 2 o the Convent i on . The Counc i 1 added
In its resolution the fol lowing words' Over 'the hi h seas,
there fore these rui es a 1 wi thout exce t ion Buergenthal,
19 9; Carroz, 1959, p. I 5; Dr i on, 1 957 ~ p. 323! . That means
that i f a state des i res to reg i ster wi th 1 CAO its departure from
any standard adopted in Annex 2, i t can do so only in respect of
its own or foreign aircraft when flying over its own territory,
but not in respect of its own aircraft when flying over the high
seas.

in interpreting Artie'le 12, the question has been asked
whether it is for the Council of 1CAO, when adopting an annex,
to pro~ounce that it establishes rules relating to the flight
and manoeuvre of aircraft within the meaning of Article 12 which
apply over the high seas without exception  Buergenthal, 1969,
pp. 82-83; Carroz, 1959, pp. 168- 170!. Buergenthal reported
that in the Council debate preceding the adoption of Annex 2
some Council members considered that "Article 12 applied to any
rules relating to the flight and manoeuvre of aircraft regard-
less of the Annex in which these rules were established."

Another annex  No. 11! contains international standards and
recommended practices for air traffic services, applying in
those parts of the air space under the jurisdiction of a state
wherein air traffic services are provided, and also where a
state accepts responsibility for providing such services over
the high seas or in air space of undetermined sovereignty.
Chapter 2 of this Annex provides that a state accepting such
«sponsibility may apply the standards and recoriInended practices
in a manner consistent with that adopted for air space under its
own jurisdiction. That means that the state may register with
'CAo departures from standards in Annex II in respect of air-
craft flying over the high seas.

2Annex 2. paragraph 2.1.1, note
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Mhen Annex l l was before ICAO for adopt ion, it was real ized
that some standards did const l'tute ~ules relat ing to flight and
manoeuvre of aircraft. Quoting from Larroz �959, pp. I62, lyp-
l7l ! and Buergenthal  l969, pp. 83-85! the Uni ted Kingdom rep-3

resentatl ve inquired whether there was any reason why the Air
Traffic Services standards should not be mandatory over the high
seas." The Chief of the 1CAO Legal Bureau repl led that "a care-
ful study of the Convention had convinced the Lega'! Bureau.
that 'the rules and regulations relating to f I igh't and manoeuvre
of aircraft' were any rules that the Council designated as s�ch
and were not limited to the Rules of the Air as set out in Annex
2." The United States representat i ve suggested that i f the
rules of Annex l l were made mandatory over the high seas they
"might deter a State fry svpplying a much needed service in
these areas since...this service might have to be provided in
accordance with rules differing in sane respects from those ap-
pl icable in its own territory."

The Chairman of the Air Navigation Coneni ss ion of ICAO
stated that his Commission "was opposed to making the rules of
Annex ! l mandatory over the high seas because of the technical
problems that would result whenever a State providing air
traffic services, decided to deviate fruit Annex I l. Such a
S ta te woul d then ' have two se t s o f a i r t ra f f i c s e rv i ces r egu1 a-
tions--one applicable to  the! air space of its ~ territory,
the other to the air space over the high seas... '" The Council
finally decided against making the rules of Annex I l mandatory
over the high seas.

Carroz {1959! concluded that in the last resort the states
concerned determine the rules covered by Annex il which are to
be applied over the high seas. Insofar as these rules relate
to the flight and manoeuvre of aircraft, he thought it is ques-
tionable whether surh a procedure ls in conformity with Article
12. Buergenthal �959! held that "the existence side-by-side of
two different sets of rules cannot but cause confusion and
create air navigation hazards."

In conclusion of these short notes on the IC4p mach'n ""
for establishing international air traffic rules over sea a"d
land, it can be stated that there has been some uncertainty and
argument as to which standards established by lCAO, apart fro
Annex 2, are mandatory over the high seas, and in respec't of
which member states of ICAO may register deviations- But ther~
has, at least, been no argument as to the geographical area of
water  high seas as against territorial sea! in respect of which
deviations may or may not be filed.

3As a copy of the Gliginal ICAO documents was not avail
able to the author, he had to rely on the references to docu-
ments by Carroz  l959! and Buergenthal  l969! ~
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The Ri ht to Fl Accordin to Ai r Law

ln order to ascerta in the rules of internat ional law about
flying of a i rcraf t through the oceanic air space to and from the
territory of a state, one has to look through the codifications
of international air law and also through the proposed lCHT. Ho
rules have yet been drafted about the movements of spacecraft
 which are not considered to be "aircraft"! through the air
space on their way to and from outer space.

The Chi cago Convent i on ment ions in Ar t i c I e 2 the "ter r i-
torial waters" which together with the land areas under the
sovereignty of a state are deemed to form its territory. The
only other reference to the "high seas" is in Article IZ of this
Convention, which has already been referred to. Chapter 11
 Artie,'les 5 to 16! of this Convention deals with the flight over
the territory of contracting states by non-scheduled aircraft
and scheduled international air services  see the definitions
of "air service," "international air service," "air'line" and
"stop for non-traffic purposes" in Article 96!. As already
stated, the term "territory" includes the territorial waters.

These provisions of the Convention are supplemented by two
other multilateral internationa'l conventions agreed upon at
Chicago in 1904, viz, the international Air Services Transit
Agreement and the international Air Transport Agreement under
which each contracting state grants to the other contracting
states the freedom  or privilege! to fly across its territory
 which here again Inc'ludes its territorial waters!. Reference
can also be made to the Multilatera'l Agreement on Conmercial
Rights of Non-Scheduled Air Services in Europe, signed in Paris
in 19/6, and to thousands of bilateral air transport agreements.

The requirement for the multilateral or bilatera'l grant of
transit-rights through the air space above the territorial sea
of a state other than the state of registration of the aircraft
or of the airline can be explained by the fact that the rules of
international air law do not provide for a right of' innocent
passage by aircraft of one state through the air space over the
territorial sea of another state on its way to or from an aero-
drome in this or in another state. This is, of course, differ-
ent from the provisions of Artie'les 17-26 ICHT dealing with
innocent passage of ships through the territorial sea  which
right does not include the launching, landing or taking on board
of any aircraft!.

Provisions of the ICHT About Air S ace Aircraft and F'I in

The provisions of Part Vll of the lCHT apply to all parts
« the sea that are not included in the exclusive economic zone,
In the territorial sea or in the internal waters of a state, or
in the archipelagic waters of an archipelagic state  Article
86! ~ According to Article 87, all states, coastal and land
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inched, nmy exercise. inter el ia, the freedom of overflight a�d
the freedom to construct art~iicial islands and other installat-
ionss permitted under international law. No state may val idly
purport, to subject any part of the high seas to its sovereignty
 Article 89!. Other provisions of this part which have applica-
tion to flying deal wi th the duty to provide search and rescue
services regarding safety on and over the sea  Art icle 98!,
repress'lon of piracy  Articles 100 to 107!, the exercise of
right of visits  Article 110! and of the r ight of hot pursuit
{Art 1 c le 1 1 l ! .

I suggest that it is not beyond doubt as to whether the
provision of Article l09 about unauthorized broadcasting from
the high seas applies only to broadcasting frorri vessels on
high seas, or also to broadcasting from aircraft flying over
the high seas.

The formulation of a set of principles to govern direct
broadcasting by satellite is still being considered by the
United Nations Coirlrilttee on the Peaceful Uses of Outer Space.

B. Territorial Sea

The sovereignty of a coastal state extends to the air
space over the territorial sea which may be exercised according
to the proposed Convention and to other rules of international
law  Article 2!. Only ships, not aircraft, have a right of
innocent passage through  or over! the territorial sea, but
according to Article 18 sh/ps may stop and anchor in the terri-
torial sea inter alia for the purpose of rendering assistance to
aircraft in danger or distress; passage is not innocent if a
ship engages in the territorial sea in tM launching, landing
or taking on board of any aircraft  Article l9! .

C. Straits

ln straits which are used for international navigation
between one area of the high seas or an exclusive economic zone
and another area of the high seas or an exclusive economic zonea
arrcraft enjoy the right of transit passage which is the exer
cise of the freedom of overflight so'lefy for the purpose ««n
tinuous and expeditious transit between the two areas mentioned,
or for the purpose of entering, leaving or returning fronr a
state bordering the strait, subject to the conditions of entry
to the state  Article 38!.

The juridical status of waters forming st ra i ts used «r
international navigation will not affect the exercise by the
states bordering the straits of their sovereig~ty or jur isdic
t ion over their air space  Article 34}. Special duties of air
craft during th lr passage thrash the air space over a strait
are set out in Article 39; this article includes the very
nificant provision that aircraft in transit over straits must
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observe the rules of the air establ i shed b lCAO, and must at
all times monitor the radio requency assigned by the, appropri-

international 1 y des i gnated ai r traf f i c control authority or
the appropriate international distress radio frequency. The
wording of thi s spec i al reference to Annex 2 to the Chicago Con-
vent ion c 1 ar i f i es the mandatory character of the "Rules of the
Air" as estab'! ished by iCAO  without allowing states to register
differences!. The significance of this special provision will
be discussed later. States bordering straits must not hamper
transit passage and must give appropriate publ icity to any dan-
ger to overf1 ight over the strait of which they have knowledge
 Article 44!.

D. Archi cia ic Waters

The sovereignty of an archipelagic state extends to the air
space over the archipelagic waters  Article 49!. The archi-
pelagic state may designate sea lanes and air routes thereabove,
and all aircraft enjoy the right of passage in such air routes
in the normal mode solely for the purpose of continuous, expe-
ditious and unobstructed transit between one part of the high
seas ar an exclusive economic zone and another part of the high
seas or an exclusive economic zone. Such air routes traverse
the archipelagic waters and the adjacent territorial sea and
include all normal passage routes used as routes for interna-
tional overflight through the archipelagic waters. Aircraft in
archipelagic sea lanes passage shall not deviate more than 25
nautical miles either side of the axis lines defining the sea
lanes, but i f an archipelagic state does not designate air
routes the right of archipelagic sea lanes passage may be exer-
cised through the routes normally used for international navi-
gation  Article 53!. The provision of Article 39 about the
observation of Annex 2 to the Chicago Convention applies also to
aircraft during their flight in archipelagic sea lane passages
 Article 54!.

E. Continental Shelf

The rights of the coastal state over the continental shelf
do not affect the legal status of the superjacent waters and
of the air space above those waters  Article 78!,

F. The "Area"

The "Area," as defined in Article 1, means the sea bed and
ocean floor and subsoil thereof beyond the limits of national
jurisdiction. The provisions of Part XI of the iCHT will not
affect the legal status of the waters superjacent to the Area or
that of the air space above those waters  Article 135!. No
~tate may claim or exercise sovereignty or sovereign rights over
any part of the Area or its resources  Article 137!.
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G. Freedom of Transl t for Land-Locked States

In order to exercise their rights provided for in the Con
vention, land-locked states are to enjoy freedom of transit
through the territories of transit states by "al 1 means of
transport"  Article 125!. But according to the definition
Article 124 "means of transport" means: ra i lway rol ling stock,
sea-, lake- and river-craft and road vehicles--but not air-
craft. I suppose "al I means of transport" in Art icle l25 means
al 1 means enumerateZin Article l24, otherwise, the provisions
of Part X of the I CNT would have to be coordinated with the pro-
visions of the various international aviation conventions and
agreements providing for transit flight by aircraft.

H. Exclusive E'conomic Zone  EEZ!

This is an area beyond and adjacent to the territorial sea
 Article 55! the breadth of which must not extend beyond 200
nautical miles from the basef ines from which the breadth of the
territorial sea is measured  Artfc'le 57!. Mhile other parts of
the sea and the air space above have a "jurid'ical status"  ter-
ritorial sea - Article 2; waters forming straits - Article 34;
archipelagic waters - Article 49!, the EEZ has a "specific legal
regime"  Article 55!, established in Part V of the ICNT, "under
which the rights and jurisdictions of the coastal State and the
rights and freedoms of other States are governed by the relevant
provisions of the present Convention."

Before describing the respective rights and duties of the
coastal state and of other states respectively in and over the
EEZ, the following quotation from HcDougal and Burke �962,
pp. 82, 610-611! may assist in understanding the use of the
terms "sovereignty" and "jurisdiction" in the statement that,

no State may subject any part of the high seas to its
sovereignty; hence no State may exercise jurisdiction
over any such stretch of water:

Huch of this confusion appears to derive from a failure
to distinguish between claims to a'll that comprehensive
and continuous competence which is sunIned up as 'sover-
eignty' and claims to exercise only the occasional
limited competence over certain particular events which
is conmonly called 'jurisdiction'. The fact that world
public order denies 'sovere'ignty' over certain ocean
areas to any single State docs not mean that it denies
to States competence to apply their authority to cer
tain particular events, such as the activi tfes of «s
sels and aircraft whether nationa'I or forefgn. Conversely>
the fact that States are authorised to exercise some
such authority upon the high seas over navigation~
fishing, flying, cable-laying and so on, does not mean
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that they are authorised to exercise such authority
at ail times and at ai l places, under al 1 conditions,
without any interference from similar uses by others
and wi thout regard for the consequences of their
ocean uses upon others. The competence conferred
upon States by 'freedom of the seas' is not an absolute
competence, but a relative, shared competence which
can survive only if it is exercised in acconmodation
with the similar competence of others.

The rights and jurisdiction of the coastal state in the EEZ
are set out in Article 56:

 a! sovereign rights, to be exercised only "for the pur-
pose of exploring and exploiting, conserving and
managing the natural resources, whether living or
non-living, of t' he sea-bed and subsoil and the
superjacent waters, and with regard to other
activities for the economic exploitation and
exploration of the zone, such as the production
of energy from the water, currents and winds;

 b! jurisdiction as provided for in the relevant pro-
visions of the present Convention with regard to:

 i! the establishment and use of artificial
is lands, installations and structures;

 ii! marine scientific research;

 iii! the preservation of the marine environment;

 c! other rights and duties provided for in the present
Convention.

The coastal state must have due regard for the rights and
duties of other states  Article 56! who, in turn, must have due
regard for the rights and duties of the coastal state and must
comply with the laws and regulations established by the coastal
state in accordance with the provisions of this Convention and
other rules of international law Insofar as they are not incom-
patible with Part V of the ICNT {Article 58!. The same article
grants all states with reference to Artie,le 87 the freedom of
overflight in the EEZ. This crass-reference from Part V  EEZ!
to Part VII  High Seas! is an indication of' the "specific. legal
regime" of the EEZ which has been regarded by some "as sui
~eneris, dist Inct from the high seas," by others "as a part of
the high seas subject to certain coastal state rights and jur-
isdiction" {Clingan, 1977, p. 541; Fleischer, 1977, p. 567;
Oxman, 1978, p. 57!-

The ICMT does not def ine in general terms the exact legal
status of the EEZ. It does not form part of the high seas
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 Article 86!, though aircraft are to enjoy the freedom of over-
fl ight over the EEZ as they enjoy i t over the high seas {Arti-
cles 58 and 87!. Mo state may claim sovereignty over the high
seas  Article 89!, but the savereignty of the coastal state
extends to the air space over the territorial sea in the EpZ,
the coastal state has only limited sovereign rights for the
economic exploration and exploitation of the zone, and certai�
jurisdiction and other rights  Article 56!. Though indirect
reference to the air space above the EEZ has been made by refer-
ence to "overflight" in Article 57, the ICNT fails to grant to
the coastal state jurisdiction in the air space above the ppZ.

Civil Aviation Jurisdiction of the Coastal State Above the ffZ

Rules of the Ai r

Oxman  l978, p. 74! considered that " w!hether the 200-mile
line is juridically significant depends on the purpose for which
the question is asked. If one is discussing navigation, by and
large, it is not. If one is discussing fishing, it is." Vith
due respect, I cannot agree with the stat~nt that the 200
mile l ine is insignificant as regards f'lying over the EEZ.

When dealing with other parts of the sea, the lawyers
drafting the ICNT have considered the question what navigational
rules  for aircraft the term "Rules of the Air" has been and
ought to be used! should apply. Aircraft in transit over
straits must under Article 39 observe the Rules of the Air
established by IGAO  Annex 2 of the Chicago Convention! without
distinguishing whether the air space used in transit over the
strait is above the territorial sea of the states bordering the
strait or above the high seas. As Article 39 is ~rded, the
Rules of the Air  Annex 2! are mandatory, as if all the waters
forming the strait were high sea. Notwithstanding the mandatary
application of Annex 2, areas of internal waters within a strait
and the status of the waters beyond the territorial seas of
states bordering the straits as exclusive economic zones or high
seas will not otherwise be affected  Article 35!-

The same problem was again considered ln Part IV of the
ICNT deal ing with archipelagic states whose sovereignty extends
over the archipelagic waters, regardless of their depth of «s
tance from the coast, and to the air space over these waters
 Article 49!. Aircraft exercising the right of archipelagic
a i r route passage f l y through the a i r space ove r archipelag I c
waters  being another part of the sea which was not considered
when drafting the Chicago Convention and Annex 2! and the adja
cent territorial sea  Article 53!.

it was, consequently, realized that the ICHT should provide
ruling on the question as to whether archipelagic state~ may

or may not file differences from Annex 2  Rules of the Air!
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respect of the archipelagic air route passages over the terri-
torial sea adjacent to the archipelagic waters  Article 53!,

Thi s problem has, however, not been taken care of or has
not been clar i f i ed beyond reasonable doubt, when draf ting Part V
of the ICNT. Let us cons i der the case of an aircraft approach-
ing a coastal state by flying first over an area of the high
seas for which the coastal state has accepted responsibility
for the provision of air traffic services. While over the high
seas, the aircraft must comply with the Rules of the Air as
adopted by I CAO i n Annex 2 to the Ch icago Convent ion, and the
air traff ic authorities of the coastal state must guide the air-
craft in accordance with these rules and the rules of Annex l l.
ghen the aircraft crosses the 200-mile 1 lne, it enters a "grey
area." Neither Article 12 of the Chicago Convention, nor Annex
2, nor the present draft rules of the lCNT, provides any clear
guidance whether the original Annex 2 as adopted by ICAO or
Annex 2 as amended following deviations registered with lCAQ by
the coastal state should apply, if the coastal state considers
the EEZ to be "sui generis." Further on, when the aircraft
crosses the l 2-mi le l ine and enters the a ir space over the ter-
ri tor i ai sea, another change of Rules of the Air may take p lace
in accordance with any deviations from the original text of
Annex 2 registered by the coastal state.

A factual and legal situation as described above explains
and supports the statements referred to earlier in this paper
which were made at the Air Navigation Conti ssion and the Coun-
cil of ICAO when considering Annexes 2 and li about the exis-
tence of different sets of rules causing confusion and creating
air navigation hazards.

Apart from "Rules of the Air," a pilot must comply with
the civil aviation regulations applying in the territory over
which he is flying, and in the absence of such regulations with
those of the country of registration. Unless the coastal state
is granted civil aviation jurisdiction in the EEZ, different
regulations may be applied to aircraft flying simultaneously
and possibly in some proximity over the EEZ. Under these cir-
cumstances it should not be left to states to make individual
decisions on the question as to whether the EEZ is sui ~eneris,
distinct from the high seas and consequently not covered by the
reference to the high seas in Article 12 of the Chicago Conven-
tion, or whether it is part of the high seas. it depends on
this decision whether Annex 2 applies as established by iCAO, or is
subject to the departures filed with iCAO under Article 38 of
the Chicago Convention.

The great difficulties in drafting the specific legal
regime for the EFZ must be realized. Oxman �978, p. 74!, when
referring to the considerable progress made in producing the
lCNT, added: "None of this is to suggest that the text could
not do with improvement."
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The problem ought to be considered by the Conference on t
Law of the Sea together with legal and technical  AIr Traffic
Control! experts from the International Civil Aviation Drganiza
tion. One possible solution would be a statement in part y of
the IDENT  similar to Article 54 in Part Iy! that paragraph �!
of Article 39 should apply, mutatis mutandis. to aircraft exer-
cising the freedoe of ouerfl~gt eve~ran EE . This would
create uniformity In the Rules of the Air for aircraft of ail
states flying over the EEZ, but would stl l l leave, as at pres-
ent, states who had registered with ICAO deviations from Annex 2
of lCAO and who provide air traffic services over the high seas
having to administer two sets of standards, one appl icable In
the air space above their own terri tories, the other above the
EEZ. This solution would place the boundary between the area
where the Rules of the Air as establ i shed by ICAO apply, and
the area where An~ex 2 subject to the deviations as fi led by
the coastal state applies, at the boundary between the coastal
state's territorial sea and the adjoining FEZ.

This would be a somewhat simi'lar situation of extending
navigational rules beyond the high seas proper as they apply in
shipping. According to Rule I, paragraph  a! of the interna-
tional Regulations for preventing Collisions at Sea, approved
at a Conference in London ln 1972, these rules apply "to all
vessels upon the high seas and in all ~aters connected there-
w'ith navigable by seagoing vessels." These rules app'ly, conse-
quently, also in the territorial sea as far as it is connected
with the high seas and navigable by seagoing vessels; exemptions
may be made only "for roadsteads, harbors, rivers, lakes, or
inland waterways connected with the high seas and navigable by
seagoing vessels"  Rule l, paragraph  b!!. This solution would
give recognition to the view that the EEZ is part of the high
seas.

A second solution in line with a sui eneris status of the
EEZ would require amendments, of Article 56 an rticle 60 of the
ICNT. A provision to be added to Article 56 would say that air-
craft ln transit over the KEZ or flying between the coastal
state and a point within the EEZ must observe the Rules of the
Air established by the International Civil Aviation Organiza-
tion~ and all the regulations applying to operation and naviga
tion, as they app'ly in the coastal state; and Article 60�!
would grant to the coastal state further jurisdiction with
regard to civil aviation regulation on artificial islands'
installations and structures. This solution would restrict the
area ~here the Rules of the Air as established by ICAG applye
and where aircraft must comply with the rules of the state of
their registration, to the high seas proper, not including the
EEZ.

Subject to any di rect ions reg i stered by the coastal state'
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The third  and escapist! solution would be to rely on the
provision of Article 59 of the ICNT and to have the conflict, if
and when it arises, reso'lved on the basis of equity and
light of all the relevant circumstances.

it is suggested that it would be preferab'le, if politically
possible, to make a decision whether to adopt the first or sec-
ond solution, by way of an amendment of the iCNT prior to the
finalization of its text, than to leave it to action under the
''resolution of conflicts" clause of Article 59. The general
decision to be made during the Law of the Sea Conference would
have to be made, in the same way as a future special decision
under Article 59, "on the basis of equity and in the light of

the relevant circumstances, taking into account the respec-
tiye importance of the interests involved to the parties as well
as to the international ccmmunity as a whole."

As a subject for further discussion among lawyers and air
traffic experts, the author suggests that his second solution,
i.e., the extension of the civil aviation ru'les of t' he coastal
state, be given first consideration. Such an extension of con-
trol by the coasta'I state beyond the original limit of the ter-
ritorial sea of three miles has been the trend of development
oyer many years. Me have seen the extension of the breadth of
the territorial sea, the establishment of fisheries limits, the
extension of jurisdiction to prevent pollution and to app'ly to
the continental shelf  Burke, 1975, p. 27; Gutteridge, 1974,
pp. 197-202!.

The control of the air space even beyond the contiguous
zone was advocated by Hartial �952, pp. 256-257, 259! as fol-

lows-5 ..-in countries or regions where air circulation is
extensive, where because of the proximity of large
industrial centres there is intensive air traffic, it
is possible that further regulation by the subjacent
State wi ll be necessary, because of the speed of planes,
to exercise some control over approaching aircraft
before they enter the territorial air space or even
the contiguous air space. This would permit air con-
trol officers to give directional orders to incoming
planes and thus prevent the danger of co'liision.

He also referred to the Air Defence identification Zones which
were established by the United States in 1950 and by Canada in

A further extension of the coastal state's control beyond
its territorial sea has been sanctioned under emote 2 to para-
graph 2.1.2 of Annex ll as follows: "...a contracting State
accepting the responsibility for providing air traffic services
»« the high seas... may apply the Standards and Recomnended
Practices in a manner consistent with that adopted for air space
under its jurisdiction."
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security purposes in the air space over 'large areas of the h;gh
seas adjoining their territor ies.

The existence of Annex 2 to the Convent ion an lnternat ional
Civil Aviation, of the standards established by lCAp, and pf tie
provision of Article 12 af the Chicago Convention has not
caped some writers an the law of the sea; but, as far as
aware, and again referring to the fact that only a l imi ted range
of literature was avai lable to me in preparing this paper, none
has mentioned the provision of Art icle 38 of the Chicago Conyen
t ion which permi ts states to f i le wi t h I CAO dev i at i ons f rom
standards except for fl ights of their aircraft over the high
seas  Burke, l975, pp. 8, 14; HcDouga l and Burke, 1962, pp. 785,
1080j .

Primarily in the interest of safety of air traffic, the
Rules of the Air, and the rules applying to operation and navi-
gation of the coasta'1 state, should be the same as those applying
in the air space over the territory of the coasta'l state; for
inward fl ights from the moment an aircraft crosses the boundary
between the high seas and the coastal state's EEZ, and for out-
ward fl ights unti i the aircraft crosses the boundary between the
coastal state's EEZ and the high seas. Only this solution will
prevent the danger of collisions of aircraft of di fferent
national ities flying over the coastal state's EEZ applying not
only Rules of the Air and other regulations dif ferent from those
established by the coastal state, but also different rules
according to each aircraft's nationality.

Aircraft Movements in the EEZ

Up to now this paper has dealt with t' he fl ight of aircraft
through the air space over the EEZ. But now the question has to
be faced what law applies, or should apply, to aircraft opera-
tions into and from airports establ i shed within the EEZ on arti-
ficial islands, roadsteads, instal lations, srructures and ships.
According to Soons �974, p. 3!, the term "arti ficial island"
refers to constructions which have been created by the dumping
of natural substances 1 ike sand, rocks and gravel; the term
"installation" refers to constructions resting upon the seafloor
by means of piles or tubes driven into the bottom, and to c«
crete structures, They are establ i shed, and are requi red, as
aids to fishing, for submarine exploration and exploitation, and
or scientific investigations. @here aircraft, in particular

hei icop ters, are required for transportation or invest i gat ion
purposes, artificial islands, installations and ships form the
basis for establ ish'lng airports within the KEZ. Lawrence �975
p. 577! reported on the section of oceans as potential
offshore airports.

The term "rmvement" is used in its aviat ion-technical
meaning as referring to aircraft landings and take-offs ~
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fn addi tion to the Rules of the Air and the standards
applying to the provision of air traffic services, the pilot in
charge of an aircraft must comply, when flying, including land-
ing and taking off, with detailed operational rules issued by
the state of nat tonality of his aircraft, or of any other state

the territory of which his aircraft is operating. There is
no mandatory uniformity under the Chicago Convention for opera-
tional standards applicable over the high seas  or the EEZ!, nor
ls there mandatory uniformity for the standards applicable to
aerodromes to be established within the EEZ, and for authorizing
the use of certain locations within the EEZ as aerodromes  in-
cluding helipads!,

The ICNT provides only inadequate answers to the problem.
For roadsteads extending beyond the outer limit of the terri-
torial sea, Article 12 provides that they are under certain cir-
cumstances included in the territorial sea, The landing and
take-off of a helicopter on the outer end of a roadstead may,
consequently, be subject to the civil aviation legislation of
the coastal state. This extension of sovereignty into the EFZ
has not been applied to artificial islands, installations and
structures. lt appears to be doubtful  and consequently should
be clarified! whether the right granted to the coastal state
in Article 60 l! to regulate the operation and use of artificia'l
islands, installations and structures includes the right to regu-
late and exercise jurisdiction with regard to aviation, because
of the reference to particular governmental interests  customs,
fiscal, health, safety, irmigration! only in Article 60�!.

Conflicting views have been expressed prior to the drafting
of the lCNT in the legal literature. Soons �974, p. 22! he'ld
that "a State may only exercise jurisdiction over activities on
such structures when  a! the activities are conducted by nation-
als of that State, and  b! the activities affect certain 'legal
interests of that State." He suggested that when

a State itself or a State-Owned enterprise constructs
and operates an artificial island or instaliation the
link with that particular State is so strong that it
can be considered as having exclusive competence to
regulate all activities conducted thereon...in the case
of facilities constructed just outside the territorial
sea, or on the continental shelf in general, one could
take the view that the interests of the coastal State
are always, by their mere occurrence, affected by the
activities on the facility. Partly on these considera-
tions the Netherlands based its much-discussed North
Sea Installations Act of 1964, by which it extended
its jurisdiction over all the installations on the
Netherland's cont'inenta'l shelf. The correctness of
this view will not be dealt with here; suffice it to
say that the imperfections of the present system make
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it clear that it ls highly desirable to include
provisions on this issue tn the new treaty on the
law of the sea to be conc, luded.7

There has been no alternative for coastal states but to
extend by un'ilateral legis'lative action their civil aviation
Jurlsdict'ion  this paper does not deal w'ith other legislative
problems! beyond the outward boundary of the territorial sea to
be exercised as regards aviation operations to, fram and on
artificial islands, installations and structures in the EEZ8
 Knight, 1973, p. 382, 386-387; Lawrence, 1975, p. 58!.

Walker  '!973, p. 662! recommended the establishment of

an inte,rnational regime encompassing artificia I 'islands...
Such a regime should recognise that the coastal State
has inherent, paramount economic and security inter-
ests in the seas appurtenant to Its coast and is best
able to promote and protect these interests and should
thus have primary jurisdiction to construct and con-
trol activities on artificial Islands within an area
encompassing some distance seaward, which would be set
by agreement among nations. The coastal State's jur-
isdiction within this area should not be exclusive:
there should be internatlona'I mach'Inery, perhaps a
specla I conmfsslon, to ensure that the freedom of the
seas Is preserved...This should be an expressly limited
extensfon of coastal State authority.

Koers  f974, p. 229! proposed unilateral extension of the
Jurisdiction of the state on whose continental shelf an island
would be located.

gchwenk �976, p. 234! d i scussed in some deta i I the p rob-
lems created and the solutions adopted ln the Federal Republic
of Germany with regard to aviation actlvf ties to and from ships
and drill ing platforms. He considered that the statutory
requirement for approval of aerodromes situated wl thin German
territory does not apply to landing places on ships or dri 'I I lng
platforms, but aircraft require approval for take-offs and land-
ings under a provision of German law. Though this provision is
meant to app'ly only within German territory, It should, by way
of analogy, be extended to apply also to take-of'fs and landings
from and on ships and drilling platforms situated in an area
outside the Jurisdiction of any other State.

Outch government see Lawrence �975! and Knfght �973!.
SAs advocated by Knight �973!, Lawrence �975! considered

that airports bui 1 t upon the high seas would occupy a consider-
able area of ocean space and the air space over and around the
oceanic airport would necessarily be subjected to control, which
would v'lol ate the freedom to fly over the high seas.
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Sunmar and Conclusions

The area of the high seas bordering the territortal sea,
the air space above and the seabed below, have become. of
increasing national tmpor tance and concern for coastal states,
because of:

 a! their interest ln exploring, exploiting and preserving
the resources of this area ln the ltght of an overall decrease
of resources available to an increasing world popu'latlon;

 b! their interest in providing safe fltghtpath to and from
thetr terrttories for an Increasing air traffic;

 c! their tnterest in ensuring that unwelcome aircraft are
ldentlf'led some distance from their shores and kept away.

The increase in the price of oil and technical advances
made It economically sound and technically feasible to drill for
O'll from deep sea platforms established beyond the territorial
sea. These platforms are being supplied primarily from heli-
copters fly'ing from and to the coastal state, thus further
increasing a I r traffic. In addit ion, a ircraft have been and
w'Ill increasingly be used to control fishing In the EEZ.

The codification of a new and more comprehensive law of the
sea must be coordtnated with a reconsideration of certain as-
pects of air law. The Chicago Convention on International Civi'I
Aviation of 1944 and Its Annexes deal with flying in the air
space above a state's territory  including the territorial
waters! and through the air space above the high seas; but there
are, as yet, no rules of international air law dealing specifi-
cally with flying through the atr space above the EEZ, and with
flying between a coastal state, artificial or f'Ioating 'Islands
 Including ships! and installations and structures established
in the sea beyond the territorial waters. A'll these facts
demand, In the interest of safety, an examination of the ques-
'tion whether the existing rules controlling the increased avia-
tion activities in the air space above the EEZ are adequate.

The substantial Increase in air traffic and its control
demand uniform Rules of the Air; this uniformity has been
assured by the Chicago Convention for air traffic over the high
seas, but not over the EEZ, unless lt were clearly and unequtv-
ocally established and agreed in air and sea law that the EEZ is
not a zone sui ~eneris, but covered by the term "high seas."
The dangers arising from lack of unl formity of the Rules of the
Air were recognized when Article 12 of the Ch'Icago Convention
and Annex 2 were drafted, and again when Annex 11 dealing with
air traffic control services was under consideration.
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The possible inadequacy of this paper, and the reason for
it, were explained in the introductory note; though i suggest
that the increase in flying over the EEZ in order to provide
transportation services for dril ling and other platofrms, and
control fishing activities of other countries would provide
strong argument for the sui generis status of the KEZ and for
extending the coastal state'5 Ru'les of the Air over the EEZ,
consider that this is a decision depending substantially on
advice from air traffic experts.

But it is for lawyers to draw attention to possible dangers
to air traffic and possible disputes between states which
could eventuate unless certain provisions of the I CNT are clari-
fied and coordinated with air lawn whether this is possible is
not a legal or technical, but a political problem.
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COMMENTARY

K. Hailbronner

Nax Planck Institute
Federal Republic of Germany

It Is perhaps not acc!dentally that the traditional cus-
tomary law concept of the freedom of the airspace over the high
seas Is not mentioned in the paper of Professor Christol. Pro-
fessor Chrlstol starts with the basic concept of the airspace
above the ocean as a global resource. Consequently, this con-
cept leads him to an evaluation of conflicting Interests. Pro-
fessor Christol's basic approach for the present and future use
of airspace is that certain complex social forces have to be
taken Into account to facilitate the long distance movement of
individuals and concerns for national security and the demand
for the discovery and use af natural resources. I would like,
however, to conlnent with respect to some of his conclusions
concerning the emergIng trends with respect to the use of ocean
8II space,

Professor Chrlstol comes to the conc/usion that an a Ir-
craft within the airspace above the EEC, although It is not
within the national jurisdiction of the coastal ~tate, may be
subject to security requirements. A coastal state may even
have, provided that It does not Impose permanent limitations on
the use of such airspace, occasional exclusive uses of such
ocean airspace.

This reflects probably an adequate evaluation of the con-
flict'ing 'Interests at stake and can, therefore, be regarded as
a sound bas'is for the aerial regime of the ocean. Allow me,
however, to put' forward some questions and doubts with regard
to the emerging trends.

On the other hand, there Is the concept of the Chicago Con-
vention that the airspace above the high seas ls free. And I
would like to remind you in this context that freedom of the
airspace Is not limited to a right of overflight only. It is
really much more. It Is an establishment of a free area not
subject to any national restrictions with regard to airspace .
Here in the Metherlands, a country that has traditionally
upheld very strongly the concept of the freedom of the ai r-
space, I believe that this trad'itlonal customary rule of in ter-
natlonal law Is, a requirement that we should not give up very
eas'I'Iy,

On the other hand, there are nat'lonal interests such as
security considerations, pollution and scientific research ln
the ocean a!rspace. Generally, I be lieve there is an increasing
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tendency for industrial ized and developing countries to unduly
extend national sovere'lgn rights.

Let me deal first with security considerations, especially
i denti f ication requirements, f i I ing of flight plans, and s imi-
lar condi tions I ike Professor Christoi mentioned especially
with regard to air defense identif'ication. Of course, there
can be no obj ections rai sed against the exercise of control
necessary to prevent infringement of national customs, physical
immigration, and sanitary regulations such as is contemplated
in Article 33 of the informal Composite Negotiating Text. These
rights are, however, explicit'iy limited to 24 nautical mi'les
according to Article 33 of the Text. I think this is with good
reason since otherwise there would be the danger of ''creeping
jur I sd i ct i on."

The security requirements, in effect, may be the beg'Inning
af subjecting part of the ocean airspace to national jurisd'Ic-
tlon. ln fact, from a legal point of view, I do not see such
a big di fference between a restric.ted area and certai~ security
requirements in the airspace above the ocean. After al I,
according to these regulations transit Is only al lowed If cer-
tain requirements are fulfilled. There are no criteria for
judging what are reasonable limitations of flight ln such zones.
Of course, I t depends very much on the kind of security require-
rnents. I suggest, however, that we shou'ld not be too quick to
recognize al leged securi ty interests which in fact may endanger
the freedom of f'I ight.

I would like to remind you also in this respect of the
problem of straying aircraft. Security requirements tend to
be enforced. The risk of an aircraft having to conrply with
several different identification and security requirements
should not be overlooked. I wonder about the situation of an
aircraft captain who is flying through several different eco"
nom'Ic zones having to comply with all kinds of security require-
ments. I cannot really judge, but l wonder if this too might
not unduly hamper the safety of aviation-

My second point is pollution control. Again, one could
hardly dare to argue against po'llution control by coastal
states. There is hardly one day where there is not a big oil
tanker breaking into pieces causing enormous damage. Of course,
there is also the problem of pollution to the marine environ-
ment by aircraft. That is why states are not only allowed but
obliged under Article 213 of the Informal Composite Negotiating
Text to check pollution with respect to aircraft flying under
the flag or in the airspace under their sovereignty. This pro-
vision, however, does not allow part of the ocean airspace and
especial ly over the EEC to be subjected to national antipollu-
t'ion legislation, including environmental standards. I agree,
however, with Professor Christol that this does not exclude pol-
lution control as a condition of port entry.
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Again, this lirnita'tion of jurisdiction seems to be an
cation that the jurisdictional rights that are granted by
Informal Composite Negotiating Text are rather limi ted for
speci fic purposes. The concept of the exclusive economic zone
does not mean an extension of sovereignty as Professor Chri stol
pointed out. Me should not accept a quasi-jurisdiction by
coastal states over the airspace above their economic zones.

let me add a few casements with regard to the report of'
Dr. Heller. Again, we are faced with the same problem, freedom
of the air versus security and safety considerations, particu-
larly with regard to the rules of the air appl icable and also
with regard to the freedom of overf I ight. The main problem of
airspace over extended jurisdictiona l zones results, as Dr.
Heller pointed out, fran the fact that the Chicago Convention
distinguishes only between airspace over a state's territory
including its territorial waters and airspace over the high
seas. The Law of the Sea Conference introduces new areas with
a mixed concept of sovereign but not un limited rights. This is
especial'ly true with regard to the exclusive economic zone.

There are two types of questions which we have to face.
The first refers to the freedom of flight over the high seas.
As I pointed out already, the estab'lishment of jurisdictional
zones may endanger the existing pattern of international air
traffic. In principle, there is no right of innocent passage
by aircraft of one state through the airspace of another state.
Of course, there are provisions, as you know, in the Informal
Composite Negotiating Text relating to the freedom of navigation
and overflight, such as Article 58 with regard to the exclusive
economic zone. I suggest, however, that it Is not completely
irrelevant i f the f reedom of over fl i ght is granted on the bas is
of principally unl imited sovereign riqhts of the coastal state
or as an expression of the traditional freedom of airspace over
the high seas.

In the first case, it is up to the coastal state to regu-
late the freedom of overflight by its national laws. The
recognition of the freedom of overflight does not necessari ly
mean that a state must not make the overflight of its economic
zone dependent on certain requirements such as previous permis-
sion. I am afraid, again, that the danger of excessive restric-
tions of the freedom of flight cannot be ruled out altogether
by the recogni t ion of a right of overf I ight. Thi s is why I am
rather inclined to argue in favor of the economic zone as part
of the high seas with regard to the airspace rather than a
spec i a l area not covered by the Chi cago Convent ion.

I think this can be justified by two arguments. The eco-
nomic zone is limi ted to certain specific jurisdictional pur
poses and certain sovereign rights to be exercised for these
specific purposes like exploring and exploiting. I suggest
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that such a concept cannot be enlarged to sovereign rights over
the airspace. SecondlY» the Informal Composite Negotiating Text
makes clear with regard to archipelagic waters that the sover-
eignty extends to the airspace above. There is no siml lar pro-
vision for the EEZ.

The question of sovereignty arises also in respect of
rules of the air appl icable in the airspace over the EEZ.
According to Article 12 of the Chicago Convention, the rules
relating to the f I i ght and maneuver of aircraft apply wi thout
exception. No state may register its departure from standards
adopted in Annex 2 concerning flights of aircraft over the
hi gh seas.

Dr. Hel ler came to the concl usion that it is very doubtful
if these rules apply also to aircraft flying in the EEZ. Me
proposes two possible solutions. The first is to give recognition
to the view that the EEZ is part of the high seas. The second
would restrict the area where the rules of the air as estab-
lished by the ICAO apply to the high seas proper, not including
the EEZ. The difference between the solutions seems to be that
in the first case the rules of the air are obligatory, while in
the second case the coastal state may register departure of
these rules and submit the ai rcraft to its jurisdiction.

Dr. Heller seems to tend to the second solution. While I
agree with him insofar as this solutio~ reflects a recent trend
to extend the control by the coastal state beyond the limit of
the territorial sea, I do not think it advisable to extend the
jurisdiction of the coastal state in toto over the airspace of
the EEZ. Article 12 makes sure that the rules relating to
flight and maneuver of aircraft aver the high seas are uniform.
Genera'I ly speaking, these rules reflect a minimum standard of
safety which are not always achieved in national civil aviation
legislation. The evident advantages of such a regime seem to
be the reason why the Informal Composite Negotiating Text
declares the rules of the air obligatory even with regard to
transit fl'fght through straits or archipelagic waters.

In my opinion, this is a very strong argument for the view
flights through the economic zone are also subject to the

regime of Article 12 of the Chicago Convention. We cannot,
however, overlook the fact that a coastal state has limited
»verei gn rights and j uri sdicti on in the EEZ . As far as the use
of these rights Is concerned, the coastal state must have a
right to extend its civil aviation jurisdiction to the EEZ-
This implies the flying and landing of helicopters to platforms
within the EEZ as wel 1 as certain safety requirements concerning
installations, artificial islands, and structures in the EEZ-

do not be'lieve, however, that there is a right to extend
the civil aviation jurisdiction in toto to the EEZ. I realize,



however, that this might cause new problems with regard tp
different sets of rules applicable, and i agree insofar with
Dr. Hailer too that in the last resort we would have tp seep
the advice from air traffic experts in deciding tnis question.
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DISCUSSION AND QUESTIONS

CARL CHRISTOL: Under the general heading of trends,
that i t i s undoubtedly true that nations are going to

assert ever more concern for and exclusive control over
resources- Of course, i am most sympathetic to the problems of
ma~kind as identified in a number of international resolutions.
And I am also very sympathetic to the notion of the conlnon heri-
tage of mankind as it finds itself also in a number of interna-
tional resolutions and in the Text. I have a feeling that this
objective is a worthy one. And when the time comes to distrib-
ute the benefits of resources such resources should be distrib-
uted equitably and fai rly on the basis of these very important
concepts.

think, however, that one should not accept the proposi-
tion that states may in effect impose a veto upon the exercise
of the use of and exploitation of such resources at the present
time. I think that over time we are going to see demands on
the part of those that have the scientific and technological
capability to use these resources with the expectation that at
a future time when the political climate is suited there may be
a more equitable distribution and division of such resources.
And I am thinking of this not only in terms of ocean airspace
but also in terms of very tangible things such as the mining
ofasteroids in outer space, the use of orbital positions in the
geostationary orbit, and the capture, for example, of solar
energy at a geostationary orbital leve'I and the transmission of
this to earth. So I think the trend for the moment is for those
that have the scientific and technological capability to engage
in the expioitation of resources wherever they may be.

Going on to the matter of the importance of aerial transit,
of course, I am totally supportive of what you said, Dr.
Hai!bronner. I think it should be subject to uniform rules;
and I think that the aircraft should be as mobi ie as possible.
So I think we have no great difference in our values on that
particular point. The issue, of course, is how this is to be
accomplished. This then brings me to your other comments on
security concerns and on pol'lution and also the limitations that
you refer to as set forth in Article 33 of the Text relating to
the contiguous zone. I would be quite supportive of a need not
to impose limitations upon the state's control of customs, fis-
cal matters, immigration, or sanitary regulations within national
territory or the territorial sea.

8ut I think that these controls which a state may possess
in this 24 mile zone must be distinguished from the security
«»s Iderations that I was talking about which would go further

Once an enemy bomber, for example, if the backfire type,
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is 24 ml les out, it ls a little too late to do anything reason-
ably Important to destroy its poss'Ible hostile s igni f icance.
There ls, therefore, a need I think to require identification
at zones further out.

Furthermore, I think that the security considerations which
I mentioned earlier do have merit. I do not think that they
would necessarily impede the transit of aircraft for commercial
purposes that you and I accept as terribly important and as a
part of an acceptable way of life. I do think that from time
to time it may be necessary at distances out above the high seas
or out above the economic zones to impose constraints or 1 imita-
tions upon aircraft that may not have that corrmerclal object tve
in mind. So I th'Ink that this may be a I imi tat'Ion on the use of
the airspace resource. Claims for secvri ty in such areas can
be rendered somewhat the equivalent of "creeping jurisdiction,"
but I do not regard it as that because, in my opinion, a l lmi ted
occasional use rather than a prohibi ted zone of the kind that
the Libyan government put 'Into operation is perm'issible under
existing I aw.

Finally, on the matter of pollution, I think that the
Text Is quite clear here that the state can impose pollution
requirements upon its own national aircraft wherever that air-
craft may be. It may not impose these constraints upon foreign
aircraft above the high seas under the terms of the Text.
However, one can I,~gine a situation Involving a foreign air-
line of country X that consistently puts a lot of pollutants
into the air when i t ccodes into a destination state. And it
does so not only above the terrI torla'I waters but out, say,
in the contiguous zone of out above the economic zone. 'It
would be per feet iy permisslb'le for the various countries
involved here to simp'ly terminate under the terms of the bilat-
eral agreements the relationsh'Ip between these two countries
until the polluting state and Its aircraft would conform, not
by reason of the Text but rather by reason of a new bilateral
agreement, to the needs of the destinatlon state so that the
airspace would not be polluted,

Qe spent a lot of time yesterday talking about the prob-
lems of marine biologists andothers interested ln examining ln
a scientific way the flora and the fauna of the sea. I think
lt shou'ld be noted in passing that there ls a very important
need far those Interested in identifying the purity of air, the
kinds of pollutants that get into the air, to have opportunities
to engage in this kind of research the world over. Some of us
have been concerned, for example, about pollution of the ozone
layer, Others are concerned about scientific data that are
«cqulred only through the use of some extremely sensitive tech-
nical and chemical apparatus and instruments. I think we have
got to assure ourselves that this kind of research can also
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proceed just as It is important for those in the field of
marine biology to engage in their sc,lentific research.

JOHN ARMSTRONG: i enjoyed thoroughly the comments of the
three gentlemen on the airspace problem. Al l of your corrwnents
were primarily focused on the question of transit and aircraft
movement primari ly, and perhaps that Is proper. I am wondering
whether or not the question of weather modification in the
ocean airspace Is something that deserves more attention. Per-
haps i t Is a I I ttle further away 'In real appl icat ion, but I
think It is an important problem. It rertainly deals w'1th the
manipulation of the airspace and the dynamic characteristics.
I s that a separate subject of discussion hereT I know it occurs
in the airspace, and I am wondering I f there is any current on
that.

CARL GHRI STOL; Let me respond very briefly to that. It is
certainly an extremely relevant point. The problem of weather
rredl f ication and certain'ly the fuels used by high-flying jet
aircraft and space objects, as well as aerosols which f'ind their
way up to the ozone level, al 1 have an Irrmrediate and important
impact upon the quality of the atmosphere and, therefore, may
influence weather conditions. I am sure that this is a subject
that probably, on my part at least, should have received a
little more treatment,

Sut I t is clear that there are major concerns as to the
kinds of fuels that are being used, When a space shuttle goes
into operation and Is employed every three weeks or once a
month. there is going to be an awful lot of special fuel used;
this may have a very substantial Impact upon the qual ity of the
airspace. Thi s is one of the reasons I wanted to make 'it clear
a moment ago that there is a need to have equipment and instru-
ments ln place to I dentl fy the changes so one wou'ld actual ly
know how dangerous  If dangerous is the word! the s ituat ion may
be.

Now I have made a study of the use of space objects and
the fuel employed there. I came away from that study wl th a
feel lng that this does not pose at the present time a major con-
cern for the amount of ozone in the ozone layer. And of course
as we all know, if the ozone is reduced, this allows the sun-
light to come through ln greater amounts and Imposes an environ-
mental hazard.

JOHN ARHSTRONG. Let me just clarify my question. I was
referring pr imari ly to intentional ocean airspace weather mod-
I ficatlon rather than pass'Ive. That was the subject of my
clement, ln the context that such weather modification actions
could have effect on coastal states, and would require po'juicy
considerations to deal with the effects of ocean airspace
weather modification.
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ISABELLA DIEOERIKS-VERSCHOOR; I regret very much <hat
there is no opportunity for more questions, but I hope that
any questions you st i l ] have can be settled in private conver-
sations.

I should like to thank Professor Christol, Dr. Helier,
and Dr. Hailbronner for their very valuable contributions,
would like to thank the Law of the Sea Institute for having
inserted the subject of air law in the sessions of this confer-
ence, and I thank you all for your attention.
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INTRODUCTORY REMAR KS BY

SESSION PROGRAM CHAIRMAN

Edward Mi les
University of 4fashington

Good afternoon ladies and gentlemen, The topic of this
session is "Problems of Polar Regions." Me have two papers
each on the Arctic and the Antarctic. Qe sha'll beg in with
Arctic and consider the implications of changes in the law of
the sea for the "European" and "North American" sub-regions.
The European paper will be delivered by Mr. Willy 5streng,
Director of the Fridtjof Hansen Foundation, Polhbgda, Norway,
The North American paper wiii be delivered by Professor Oonat
Pharand of the Faculty of Civil Law, University of Ottawa,
Professor Pharand is the author of the authoritative book, the
international Law of the Arctic.

N th respect to the Antarctic, the fi rst paper wiii be
4elivered by Or. Finn Sollie, also of the Fridtjof Nansen Foun-
dation. He will evaluate some of the current trends and future
prospects affecting development of regimes to govern exploita-
tion of living and non-living resources in the region. i owe
Or. Soilie a special debt of gratitude. I had originally asked
Or. Brian Roberts of the Scott Polar Research institute in
Cambridge, U.K. to come to talk to us, but late this summer
Or. Roberts unfortunately became very i l 1 and cannot be with us
today, Or. Soilie very graciously agreed to step in for Dr.
Roberts even though he is now in The Hague via Tokyo!

The last paper will be delivered by Mr. Curt Epperson on
the policy issues raised by proposals to tow icebergs from the
Antarctic, Mr. Epperson is a graduate student in the Law and
Marine Affairs Program at the School of Law, University of
Mashington.
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THE CONTINENTAL SHELF ISSUES ! N THE

EASTERN ARCTIC OCEAN ~ IMPLICATIONS

OF UNCLOS I I I. WITH SPECIAL REFERENCE TO THE
INFORMAL COMPOSITE NEGOTIATING TEXT  ICNT!

Willy Hstreng
The Fridtjof Nansen Foundation at Polhbgda

At the Di tchley Conference on the Arctic Ocean in Hay 197l,
J, A. Beesley declared that "the term 'Arctic sovereignty'...
suffers from an 'inherent imprecision which has been aggravated
by misuse. Indeed, the very term the 'Arctic' is itself used
and understood in different ways in different contexts, thus
compounding the confusion surrounding the notion of Arctic
sovereignty"  Bees Icy, I971, p. I! . This is undoubtedly a cor-
rect observation, the question of sovereignty in the Arctic
Ocean being a very special one, and to some extent incapable of
exact definition, owing primarily to the status in internation-
al law of the sea ice. Some 80 to 90 percent of the surface of
the Arctic Ocean is permanently frozen over and consequently
this is the only one of the oceans of the world which in theory
can be traversed on foot. The Eskimos use the ice, among other
things, as a substratum for moving home, for hunting and trap-
ping, and for transport, whi'ie the super powers use it to pro-
vide landing strips for aircraft, and as a platform for
scientific research. This has resulted in a certain measure
of confusion. ShouId the ice be regarded as "Arctic Ocean
water"  which, in fact ~ is what it is! or as "Arctic Ocean ter-
ritory"  which is what it is from any practical point of view!,
The problem of the Arctic Ocean, in terms of international law,
has therefore aptly been described as "...the Arctic Ocean has
the characteristics of both land and sea, and yet is totally
unlike both"  Qlenicoff, 1972, p. 2!.

Several of the islands in the Arctic Ocean also possess a
special status, even though their sovereignty is not subject to
any doubt or international disagreement. For long the harsh
climate and inhospitable conditions made colonization of the
islands in the Arctic. Ocean a matter of difficulty, and for
this reason the requirement of effective occu ation could only
Partially be satisfied . It was on th Is basis that Denmark ob-
tained sovereignty over Greenland, thanks to a flexible inter-
pretation of the need for effective occupation, while the
disputed sector principle was applied to the islands to the
north of the Canadian and Soviet arctic coast. The question of
Svalbard's sovereignty was settled on the basis of a treaty.

Soviet international law experts claim that the sector
principle, which up till now has been in force for the islands
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narth of the Euro-Asian continent, can also be applied to
natlona'I acquisit ion of' the rest of the sector, ocean and ice
inc'luded  Olenicoff, l972; pharand, 1973'. It is further
maintained in Soviet government quarters that the Svalbard
reg'ime, as defined in the Svalbard Treaty of February 9, l920,
must be made to apply to adjacent ocean and continental shelf
areas. In other words, the prospects envisaged In this connec-
tion suggest that the legal principles for govern ing land areas
can be applied in their entirety to ocean and seabed areas.
This, serves to emphasize further the very special nature of the
problem of sovereignty in the Arctic Ocean.

The aim of this paper is to look more closely at this prob-
lem in connection with  a! the Norwegian/Soviet negotiations on
the boundary between the two countries' continental shelf and
fisheries jurisdiction areas in the Barents Sea, and  b! the
Norwegian/Soviet dispute as to whether the continental shelf
around Svalbard is to be governed in accordance wi th the fnter-
nationa'I law on continental shelves or In accordance with the
provisions of the Svalbard Treaty. Each of these questions will
then be considered In the 'light of developments at UNCLOS ill,

Ne otiatlans on Partition of the Continental She! f 'In the
Barents ea

The large continental shelf, some 5 million square k I lo-
meters In extent, north of the Euro-Asian contInent, is to be
divided in three places between four of the five arctic nat'lons.
in the extreme east between the USA and the Sov'let Union, 'ln
the Barents Sea between Norway and the Soviet Union, and in the
Greenland Sea between Norway and Denmark. As yet, only nego-
t'Iations between Norway and the Soviet Union have been In'Iti-
ated.

Already in l967 the Norwegian Government broached tM ques-
tion of a partition of the continental shelf in the Barents Sea
with the Soviet Union. These negotiations have cont Inuetl on and
off ever since 1974, although without the prospect of an IrNned I-
ate solution. Both parties to the negot'lations have endorsed
the l958 Continental Shelf Convention and both i nvoke Article 6
as a basis for negotiation. The problem in this connect'Ion Is
that the parties are invoking different sections of Article 6,
Norway maintaining that the median line should constitute a
point of departure for negotiations wh'lie the Soviet Union
favors a dividing line "Justified by special circumstances."
According to the Soviet Union, the dividing line should coin-
cide with the sector-line; that is to say, 'It should be drawn
along longitude 32o04'35" East. This line was drawn when the
Soviet Government in l956 issued its Sector Decree, which
asserts sovereignty over all islands  discovered and und is-
covered! between 32oor'35" East and l68 49'30" Vest  see
F Ignore I ! .

166



~ I 4y
C g
0 H

~ VV
gee

E V %Xi

8ZXXCV &4k

I I I

I I I I



POLAR RK'GIONS

The ocean between the median 1 ine and the sertor l ine
covers an area of about 155,000 square kilometers, i.e.,
area larger than the Norwegian North Sea continental shel f
 approximately 144,000 square kilometers! and somewhat less
than one-half of Norway's land area. It comprises rich f ishing
banks, is a potent ial source of oi 1 f ields, and i s si tuated
the very middle of the strategically important and sensitive
Barents Sea.i The partition and development of this area is
consequently of considerable interest to both parties.

Ne otiatin Positions

The Soviet Union:

The Soviet Union invokes "special circumstances," in a very
wide sense of the word, as the basis for establishing a boundarY.
The list of circumstances has gradua'Ily assumed considerable
proportions. Not only does it include the sector claim, but
also takes into account economic, demographic, security-politi-
cal, and other aspects in this region. Mhile the contents of
the list have not been published in detai I, it is nonetheless
sufficiently well known for various interesting features to
emerge.

Among other things the Soviets appear to invoke two types
of special circumstances. One category coaprises what might be
called arctic le al ar unents, which are based on the physical
and climatic peculiarties of the region. The sector claim is
one example of this. S. M. Glenicoff �972! has expressed this
as follows: "Because of its inscrutable character, and the fact
that until several decades ago it was an unexplored, blank spot
on most maps, the first territorial aspirations in the Arctic
Ocean took the form of 'sector claims. "'

The other main category of circumstances is what might be
callect eneral ractical considerations, in the sense that they
are not specia y characteristic o the Arctic, but may be
applied to any region whatsoever. The population density in
the area is one examp'le of this,

Even though the Soviet Union bases its c'laims on two main
types of circumstances, the tendency nevertheless appears to be
for the Soviets in the course of the negotiations to attribute
increasing significance to the sector principle. In view of
this development we need to look a little more closely at t"e

I For a more thorough discussion of the strategic and e«
nomic significance of the Barents Sea area see Kim Traavik s
Vi lly Sstreng: Security and ocean Iaw, Norway and the Soviet
Union in the Barents Sea. In Ocean Develo t' and Interna-
tional Law Journal, 1977, 4�!, pp. 3 3-3 7-
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background and contents of the sector cl a im. When the Soviet
Union promu 1 ga ted i ts Sector Decree in I 926, the cl a i m to sov-
ereignty on I y comp r i sed the is lands ~ not the ocean, nor the ice,
nor the cont inenta I she'I f wi thin the sector. I s I ands already
under the sovereignty of other countries, such as Svalbard,
were also exempt from the claim. This is st i I l the si tuati on.
For this reason the sea and ice areas outside territorial
waters must be regarded as open sea.

Leading Soviet experts on internationa'I law, such as V. L.
Lakhtin, S. A. Bergvinov, E. A. Korovin, S. S. Sigrist, and
others, have on the other hand maintained in lengthy theses
that grounds exist for extending the sector c'Iaim to include
 a! the waters between the islands;  b! the waters between the
islands and the main land,  c! the pack-ice and the ice-islands;
�! the remainder of the area within the sector and  e! the
airspace over the entire sector  Olenicoff, 1972!. S. S.
Sigrist has expressed this in the following words: "In the
spirit of the l926 Decree we must maintain that the whole
region from the Soviet mainland to the Pole is Soviet possession
even if it is just as difficult to go there as to climb the sunr
mits of the Caucasian, Ural, Atlantian or other mountains the
Soviet ownership of which has never been disputed"  Olenicoff,
I972. p- 9!.

These views, many of which were put forward during the
Stalin area, represent deeply-held official Soviet policy.
Officia'I Soviet maps, in fact, show the sector 'lines as bound-
aries for "Soviet arctic areas." In their negotiations with
Norway, they have even gone a step further than their own inter-
national law experts, by maintaining that the continental shelf
to the east of the sector tine should also be considered a
Soviet possession. In 1977 Deputy Foreign Minister Zemskov
declared, according to the Norwegian press, that Norway should
not delude herself into believing that the Supreme Soviet would
accept a solution in the Barents Sea involving any deviation
from the sector line  Klassekampen, 1976!.

There are many possible reasons why the Soviet Union would
appear to insist uncompromisingly on the sector line. In lead-
Ing political quarters in Norway it has been flatly stated that
the Soviets base their sector claim primarily on arguments
involving security.2 There is no way of knowing whether this
is true or not. On the other hand, it is an indisputable fact
that the Soviets have very considerable military-strategic
interests in the area. The Kola Peninsu'Ia, fol example, is the

One subscriber to this particular point of view is
Mr. Ni ls Uts i, a member of parliament and a main spokesman of
tbe rul inu Labour Party in defense matters. See ~Da biadet,
December 8, 1976.
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home port of the Northern Fleet, without doubt the
th««r Sovret fleets, with a total of 167 submari�~s
ing 70 percent of the Soviet Union's strategic submarines a d

the new and highly advanced Delta-class submar mes
Kola Peninsula, moreover, is the home Port of 223 surface
sels, inCluding the anti-submarine aircraft carrier "Kievu
 Hi 1 i tar Balance, 1977-78! . Clearly, the need to ensure
these nava units enjoy freedom of manoeuvre in the Barents Sea
and access to the North Atlantic has a very high priority.
this reason, wi th the close defense of the Kola base in mind,
it would be desirable for the Soviet Union to extend the divid-
ing 1 ine as far west into the Barents Sea as possible. in thrs
connection the sector line is probably the westernmost boundary
that the Kreml in feel s i t can reasonably invoke. Addi tlonal ly
the geological conditions for an oil strike on the continental
shel f in the easternmost areas of the Barents Sea appear to be
promising. Even though for the moment the Soviet Union is the
world's major oil producer, there are reasons to suggest that
the Soviets are also interested in these potential resources,
in view of the fact that the growth in the Soviet petroleum
production has slumped from 16 percer t in the f irst half of the
1960's to 7 percent today. At the same time the consumption of
and need for this raw material have increased. For this reason
a number of experts are of the opinion that in the 1980's the
Soviet Union will have to depend on imports, unless fresh
sources are discovered. In this connection, the Barents and
Kara Seas have attracted the attention of Soviet geo'logists.
The matter is important because it is assumed that more than
half of the Soviet Union's total potential reserves of gas are
to be found on this continental shelf, while one of the attrac-
tions of the Barents Sea is that the Gul f Stream helps to reduce
the problems of freezing up that would be encountered in off-
shore drilling operations  Johansen, 1977; Kjblberg, 1977!.
Dividing the continental shelf on the basis of the sector line
would consequently leave Norway with the least attractive share.

Norway rejects the sector principle on the grounds that its
use is highly controversial in international law. Apart from
the Soviet Union, only Canada maintains this principle as the
basis for a territorial claim in the Arctic. The USA and Den-
mark likewise reject the principle. moreover, according to the
official Soviet view, the Sector Degree applies exclusively to
islands. not to ocean and continental shelf. The Norwegian view
consequently is that it cannot be invoked in this case. Fur
thermore, Norway maintains that the term "special circumstances,"
in accordance with the Hague Tribunal, refers to geographical
factors, such as the configuration of the coast'line, the «is
tence of islands, and so forth. For this reason the economrc
demographic, and security-political aspects of the area have no
relevance in international law. it ls throughout characterrstr
of the Norwegian approach to these negotiations that it is ba'sed
on established international law  the Geneva Convention!.
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impl I es reject i ng a di vi si on of the cont inenta1 shel f in the
Barents Sea in accordance with special international law prin-
I p 1 es . On t he ot he r hand, t he Norweg i an Cove rnmen t has made

cl ea r that i t i s prepared to arr i ve at a comp romi se in these
negotiations.

lm lications of the ICNT

The belief >s widely held that the importance of the median
line principle as a boundary criterion has declined in the
course of UNCLOS III. Article 83 of ICNT states: "The delimi-
tation of the continental shelf between adjacent...states shall

effected by agreement in accordance with equitable princi-
ples, employing, where appropriate, the median or equidistance
line, and taking into account all relevant circumstances." The
median line principle is here clearly subordinate to equitable
pr inc i ples and to the requi rement to pay due regard to a 1 I rele-
vant circumstances. it is reasonable to assume that the Soviets
should invoke this development and that the Soviet negotiating
position has as a result gained in strength vis-a-vis the Nor-
wegian one. I t might perhaps be more accurate to say that in
the course of negotiations Norway's position vis-a-vis the
Soviet Union has been weakened. On the other hand, the median
1 ine pr inc i p le i s the on I y speci f i c cr i ter ion ment ioned in the
lCNT. Norway wil 1 consequently still be in a position to
invoke the med'ian line as a dividing line, and as a basis for
negotiation, without in any way abandoning her position in
international law.

Whether this development in the sphere of the law of the
sea will exercise any decisive influence on the outcome of the
present negotiations is doubtful. The Soviet reluctance to
accept the Norwegian standpoint over a period of eleven years
would appear to indicate that they are firmly canmitted to the
sector 'line, no matter what may be laid down in current law of
the sea. In this case, national interests and not legal prin-
ciples appear to constitute the decisive factor. The progress
of the Law of the Sea Conference, on the other hand, may serve
to safeguard Soviet interests. The equitable principle  Arti-
cle 83 of ICNT! appears to admit of the possibility that arctic
environmental conditions may be taken into consideration in
cases where this would be natural, This principle also facili-
ta'tes an extended interpretation of the term "special circum-
stances." For this reason developments in the Conference on
the Law of the Sea may result in the Soviet Union being still
more strongly committed to the sector line.

Article 83 could also make it easier for the Norwegian
Government to maintain its willingness to compromise. However,
it ls hardly likely that the government, in view of Norwegian
public opinion and its own established opposition to the sector
principle, could accept the sector line as a final dividing
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line. For this reason In Norway, too, pol It ical cons iderat fons
wil I have a bearing on the extent to which one is prepared to
compromise. In view of this, the result of the negotiat ions is
hardly likely to depend on developments at UNCLOS I I I, but on
the pol itical willingness of the two parties to reach some
ag r cement.

Status of the Continental Shel f Round Svalbard

ln international law the continental shelf I s regarded as
an extension of the land territory of the coastai state. I t
fol lows from this that the coastal state al so exercises rights
on the continental shelf. A state's rights, on the other hand,
are not as exclusive on the continental shelf as they are on
land territory. In accordance wl th the Geneva Convention,
coas'tal states exercise supreme rights on exploration of the
continental shelf and exploitation of its natura l resources.
The main principle, in other words, is that the rights of the
coastal state on the continental shelf derive from its sover-
eignty over land territory, but that sovereign rights on the
continental shelf differ from those on land.

As far as Svalbard is concerned, however, the question has
been raised whether the special status on land incorporated in
the treaty provisions should not also be applied uncurtai led to
contlnenta'I shelf areas beyond territorial waters . Or, to put
I t more concretely, are these shel f areas to enjoy a status in
accordance with the provisions of the Geneva Convention or
accord'Ing to the provisions of the Svalbard Treaty of February 9,
f9207 The problem In this conner ti on is that international I aw
nowhere states clearly what sovereignty is to apply to sea and
continental shelf areas adjacent to land territory subject to
special sovereignty. The reason for this is most probably that
the question, with the possible exception of the Antarctic,3
does not arise anywhere else but at Svalbard.

The status of Svalbard is unique and has been defined In
the Sva lbard Treaty of February 9, 1920. According to Article l
of this treaty, Norway is granted "full and unrestricted sov"
ereignty" over Sva'Ibard on certain conditions. The Norwegian
state, for example, may not exercise sole rights to the eco-
nomic resources of the Islands. These may be exploited by
natlona'ls of other signatory states on an equal footing with
Norweglans. This obl'Igation to grant equality of' treatment
applies primarily to fishing, trapping, and al'I sorts of ma ri-
tlme, mining, industrial, and commercial activity. The treaty
also restricts the rights of Norwegian authorities to tax any
activity carried out in Svalbard. Tax revenue can only 'be

3The shelf problem ln Antarctica is weil discussed by
Klm Traavlk: Antarktls og den internasjonale havbunnorgan-
Isasjon, in lnternas anal Pol itlkk, Ho. 4, 1977.
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spent In the archipelago; taxes can only be levied to the extent
conditions war rant this. In other words, Norway cannot by vir-
tue of her title to sovereignty, supplement t' he Norwegian state
treasury with tax revenue levied 'in Svalbard and earmark it for
use on the Norwegian mainland. The Norwegian state Is also
obliged to ensure that no naval bases or fortif'ications are set
up In the islands "which may never be used for warlike purposes"
 Article 9!. Svalbard Is, in fact, demilitarized  Istreng,
19!S!.

In the opinion of Norwegian authorities, these restrictfons
on sovereignty cannot be given extended interpretation. They
are fina'I and apply only to the areas explicit'ly ment toned in
the treaty. This means that Norway has been granted the rale of
sovereign legislator, administrator, and executor of law and

9!.

The continental shelf and the sea beyond territorial
waters are not. mentioned ln the Svalbard Treaty. The only
reference to the sea Is to be found in Artie'les 2 and 3, where
terrltorlal waters are mentioned ln connection with fishing and
maritime interests. In 1971 Norwegian terri tori al ~aters around
Svalbard were establ'Ished at faur nautical miles, bringing them
Into I ine with the rest of the country. In the Norwegian view,
restrictions on sovereignty as laid down In the Svalbard Treaty
do not consequently apply outside the four-mile limit. In this
area the cont i nenta I shelf 'Is subject to Norwegian sovereignty
In accordance with t' he provisions of the Continental Shelf Con-
vention of 1958. According to this Convention, the coastal
state exercises sovereign rights over exploration and explolta-
O'Ion Insofar as it is technically possible to explait natura'I
resources. Exploiting resources at a depth of 500 meters is
entirely feasible today; the average depth in the Barents Sea
Is 229 meters, with maximum depths of about 500 meters. In the
Norwegian view this means that Norway has sovereignty over an
uninterrupted continenta'I she'lf runni ng fram the coast of Finn-
mark to the deep waters of the Arctic Ocean. Hor has this view
ever been questioned whether the Sva] bard Treaty regime  first
and foremost the principle of equality of treatment and the
provision on limited right of taxation! should not apply as
well to the sea and continental shelf areas around the is lands.
Norway rejects this view, with reference to her interpretation
of the Svalbard Treaty and the Geneva Convention; whereas, the
Soviet Union already 'fn f970 maintained that this was the case.
A number of western countries, Including the USA and Great
Britain, have reserved the right to return to this question.

It is not officially known what legal arguments the Soviets
use to controvert the Norwegian view of the continental shelf.
For that reason it ls impossible here and now to set the
respect l ve arguments against one another. Despite this, the
contrast between the two views does suggest that the following
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question of principle still remains unanswered, i.e., are co�ti
nental shelf areas adjacent to land areas enjoying a special
status to be ruled according to other laws and regu'lations than
those presently in operation for continental shelves generally
 Geneva Convention	' In principle, three main types of solu
tioh present themselves:

The regime of the land area can be applied in its
entirety to the continental shelf;

2. The existing continentai shelf law can be applied;

3. A solution that ts midway between I and 2 above, involv-
ing both current shelf law and portions of the rules
applying to the land, can be applied,

Of the above alternatives, Norway has opted for number 2;
whereas, it is somewhat uncertain whether the Soviet Union has
chosen the first or thi rd alternative. As a matter of princi-
ple, the Soviets appear to hold the opinion that the regime on
land is also to apply to the continental shelf and the sea. On
the other hand, they appear essentially to invoke the treaty
provisions on equality of treatment, the right af access, and
conditions for taxation, whereas the demilitarization clause is
exc'luded. If, on the other hand, they hold to the first alter-
native, then this means that this clause, too, may have some
bearing on the exploitation of the continental shelf. Even
though Article 9 primarily aims to prevent the construction of
naval bases and fortifications, it is also stated that the area
must riot be used "for warlike purposes." There is, however, no
doubt that the Soviet Union makes more use of these waters for
naval purposes than any other power. It would, therefore, be
doubtful whether the Soviet Union would stand to gain if the
first alternative were used as a solution.'i lf this argument is
correct, it appears that the Soviets apply the third alterna-
tive. And yet there is nothing which would initially suggest
that Article 9 is less applicable to these waters than, for
example, the principle of equal treatment. From this poln't of
view it would be unreasonable to expect that only provisions of
benefit to other nationals should apply, while those that in-
volve disadvantages should be excluded, In this connection,
the Soviet Union would appear to have some problem in supporting
i ts at gument.

4 For a more thorough discussion of this aspect see:
Finn Sol lie K Nil ly IIstreng: Setydningen av Svalbardtrak
tatens art. 9 i relasjon t i 1 den mi 1 i ter-strateg i skr utvikl «g
i Barentshav- Svalbard-omradet in lnternas'onal pil itikk. «
1977.
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No  I 5 i t by any means certa in that the po1 i t i ca 1 imp 1 i ca-
t lans of apply i ng an excl us i ve part of the Sval bard regime to
the continental shel f would serve Soviet interests, since the
Soviet view means tha t compani es f rom a total of 41 s i gnatory
states are entitled to the same rights to search for and
exploit depos i ts on the cont lnentai shelf in this area. Not
only woul d thi s mean that the Soviet Union's share of these
resources would be a modest one, but free access would make it
extremely diff icult for Norway to control developments and
prevent an "unchecked" race for resources, A f'ree-for-all would
create c.ondi t lons of tens ion and d i sorder in an area where both
parties would appear to be best served by the preservation of
order. This has been pointed out inter al ia by Norway's
foreign mini ster, Knut Frydenlund.5 In view of this, one won-
ders whether Soviet resistance to the Norwegian attitude to the
question of the continental shelf may not be of a tactical
nature, based primarily on interest in negotiations on a divid-
ing line. The hypothesis is that the Soviets are anxious to
obtain a package deal in which the Soviet Union would waive its
resistance to the Norwegian continental shelf view in return forNorway accep!ing a di|riding line closely approximating the
sector line. From the Soviet paint of view a solution of this
kind might have several advantages. In the first place, they
would achieve a division of the continental shelf in the Barents
Sea closely aPProximating the one they have worked hard to
achieve for eleven years. Secondly, Narway, who for years has
demonstrated an understanding of Soviet security interests in
the area, would be in a position to supervise any foreign pres-
ence on the continental shelf around Svalbard. The Svalbard
Treaty allows nationals of signatory states unrestricted access
to search for resources. Only by governing this continental
shelf in accordance with the provisions of the Geneva Conven-
tion will Norway be in a position to limit access and regulate
this presence. Mhen all is said and done, an arrangement of
this kind would, of necessity, appear rmre desirable to the
Soviet Union than a more or less unregulated western presence
in the Soviet's most important naval sphere. The Ilorweglan
authorities have also made it clear that praspecting for oil in
northern waters would be subject to stringent state control
 Frydenlund, l977, p. 2!.

This has been stressed by Foreign Minister Knut Fryden-
lund on several occasions. See for instance his speech on
The Significance of the Northern Area in Norwegian Foreign
Policy, in UD-informas on No. 30 1 77-

6 This vie~point has been put forward by the director of
the International Office of the Norwegian Labour Union  LO!
Kaare Sandegren. See Kaare Sandegren: Om Norges sikkerhet
og havrettspo'litikken, in Treholt, Dahi, Hysvar, Hes  eds.! -.
llor es Havretts- resurs- oiitikk, Oslo 1976, pp. l82-183 ~
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On the other hand, lumping together areas of dispute ln
this way would nl.an that the Norwegian government would be
obl iged to abando~ its policy of refusing to accept a package
solution to all outstanding issues of dispute between the
countries ln the North  Sol lie, 1976; Istreng, 1977! - At the
moment there is little to suggest that a reappraisal of this
pol icy is contemplated in Norwegian quarters.

On the other hand, it is by no means certain that the
Soviet Union would want a package so'lution to al I outstanding
questions. It would be very easy to argue the opposite. As
long as the questions at issue remain unsolved, the parties--
particularly Norway--whose overriding aim is to preserve tran-
qui li ty and stability in the area, will need consultations and
negotiations in order to avoid any episodes likely to engender
tension. This will help to achieve a bilateral/zation of con-
ditions and of developments, and enable the Soviet Union to
exercise some influence on developments on the "Norwegian" side
of the Barents Sea as well. Taking the long-term view, the
possibi'llty cannot be ruled out that farce and not international
law will gradually define the boundary lines and control of the
continental shelf in the area. A development of this kind will
only benefit the stronger party-

it need not necessarily be assumed, of course, that devel-
opments in the Barents Sea will benefit only Soviet interests
and take place on Soviet terms. The Soviet Union, too, is
dependent on reduced tension in the area. One of the reasons
for this is the Soviet Onion's expressed interest in continued
promotion of detente between East and Vest, as well as its local
defense interests. Any escalation of the level of conflict in
the region would undoubtedly affect the maintenance of these
interests. Unsolved questions of international law could easily
provide a basis for conflict and tension. In view of this, it
would, therefore, be in the interest of the Soviet Union, On a
long-term basis, to exercise restraint and endeavor to arrive
at a final solution in the Barents Sea. Mhat assistance can
the parties involved expect to get from UNCLOS Illa'

The tm lications of the Develo ment of the Law of the Sea a' t
UNCLOS Ill

Article 76 of ICNT states that. "the continental shelf of a
coastal state comprises the sea-bed and subsoil of the sub-
marine areas that extend beyond its territorial sea throughout
the natural prolongation of its land territory to the outer
edge of the continental margin, or to a distance of 200 nauti
cal miles from the base lines from which the breadth of the ter-
ritorial sea is measured where the outer edge of the continental
marg1n does not extend up to that distance." Should this pro
Posal be incorporated in a future treaty of the law of the sea
it would support the Norwegian view that Norway exercises
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soverei gnty over an un i n ter rupted cont i nenta 1 shel f stretching
from Nor th Norway past Sval bard to the cont inental margin of
the Arctic Ocean. But there is no knowing whether the margin
cr I ter ion wi 1 1 win the day at the Law of the Sea Conference.
Among the inland states, geographical ly di sadvantaged states,

the African countries in particular, considerable resistance
to the ma rg i n sol ut i on has been noted, and a correspond ing sup-
port for the 200 naut i ca 1 m i le 1 1mi t. The d i stance cr i ter i on
is a I so supported by the Soviet Union, whi ch favors a 300 naut i-
cal mile limit. There is consequently no excluding the possi-
bility that the margin solution, supported inter al la by Norway,

be rejected even though the probability of this happening
is slight.

lf the extent of the continental shelf in the future is exclu-
sively based on the 200 rnite criterion, then this means that
the continental shelf, measured from the Norwegian main'land and
running north, will not extend as far as Svalbard, which is
situated some 355 nautical miles north of North Norway. in
that event the Svalbard continental shelf will be measured from
the archipelago itself. However, a solution of this kind would,
according to the Norwegian authorities, not alter the fact that
I4orway exercises sovereignty over the continental shelf in
accordance with the provisions of the Continental Shelf Conven-
tion of 1958. This is because the restrictions on sovereignty
embodied in the Svalbard Treaty do not apply to the continental
shelf, and because Article l of the treaty grants Norway "full
and absolute sovereignty" in areas not restricted by the treaty.
This means that, according to the Norwegian view, the result of
the Law of the Sea Conference will not affect the substance of
Norwegian authority over the continental shelf around Svalbard,
but only the manner in which Norway acquires lt.

No matter what criterion UNCLOS finally chooses for
defining the 'limits of the continental shelf, this choice will
have no decisive bearing on the question of the sort of regime
that is to apply to the continental shelf areas abutting terri-
tory enjoying a special status. This question cannot be solved
unless lt is explicitly made the subject of negotiation.

Since the Svalbard Treaty itself lays down no procedure
far apart from UNCLOS for the solution of disputed interpreta-
tions. three alternative solutions are in principle available:
�! the parties involved would submit the question for arbitra-
tion to the international Tribunal at The Hague; �! a special
Svalbard conference would be convened between the states which
have adhered to the Svalbard Treaty; or �! political settle-
ments between the parties wou'ld be reached.

lf The Hague alternative is to provide a solution, this
presupposes that Norway and the Soviet Union agree to submit
the matter to the tribunal and that both are prepared to accept
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ts recmllandatlons. The Soviet Union, genera'I ly speaking,
~eptlcal of The Hague Tribunal as an organ capable of solving
~ternatlonal conflicts. Besides, in view of the Soviet possI
ility of bilateral izing the situation in the area, it is
ul whether they would be prepared to entrust the initiative
nd the solution to an outside organ Its findings might
ounter to Soviet interests, and for this reason, on a short-
erm basis, It is hardly feasible to assume that the Hague
ribunal presents any feasible alternative.

Convening a Svaibard conference would also be tantamount
o entrusting the initiative to an outside organ. This would,
herefore, be subject to the same objections as could be raised
gainst The Hague alternative. But there are other problems,
.oo, involved in a Sva'Ibard conference. I t is, for example,
@conceivable that a conference of this kind would be able to
.ontrlbute to any solution, unless this had the support and
approval of the Soviet Union. Solutions unfavorable to the
~arties nest closeiy concerned in the area would in themselves
:reate tension and prarete conf'l ict. This is also true of
'elations to Norway, whose principal aim in the area is to
nntribute to preservation of stability and tranquility, Nor-
~ay faces the additional uncertainty of whether her western
~Ilies would support her interpretation of the continental
shelf. In this event, their reservation could naturally find
~ xpression in a pol icy counter to Norwegian interests. Further
aore, it may be doubted whether a conference of these dimen-
sions  so far forty-one states have adhered to the Svalbard
Treaty! would be a suitable forum for solving a problem as com-
plex as this. The experience provided by conference diplomacy
af this kind in the 1970's, including UNCLOS, makes this highly
unlikely. In the light of this, it is hardly probable that Nor-
way and the Soviet Union would consider it ln their interests
to convoke a new Svalbard conference.

The remaining alternative--a polit�'Ical solution arrived at
between the two countries--is the one which at the moment
appears tmst likely. This is, furthermore, an alternative which
the Soviets would appear to prefer, and which provides a basis
for a bilateralization of the question. There are grounds for
assuming that the Norwegian authorities are on theil guard
against undue bi lateralization in the area. In Svalba«
Soviet attempts of this nature have been categorically rejected.
Nonetheless, at the moment it would seem that consultations and
negotiations, alaed at arriving at a solution, would appear
most probable. The problem, however, is undoubtedly a compll
cated one. Foreign Nlnister Knut Frydenlund has repeatedly
emphasized that Norway's "...freedom of action in the East
depends on her links with the West" {Frydenlund, I977> PE
In order to secure this freedom of action lt is in Norway s
i nterest to ensure that any Norwegian-Soviet solutions do n«
conf I ict with the interests of western countries in the regI«.
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ghen all is said and done, several western countries have
expressed re 1 uctance to accept the Horweg i an cont i nenta1 shel f
view. Furthermore, contacts with western powers help to give
credibility to the Norwegian handling of this question In theeyes of the Soviet Union. In this way, cansiderations for the
gest constitute both a precondition for, and a complicating
factor in, the endeavors to arrive at a settlement between Nor-
way and the Soviet Union. This is clearly one of the reasons
why Norway has consulted the USA and Great Britain on the sub-
ject of the northern regions on several occasions subsequent to
1975.

Several of the objections raised against the above-men-
tioned alternatives could also apply to UNCI.OS. Furthermore,
it might be pointed out that the purpase of the Conference on
the Law of the Sea is to develop a new system of laws governing
the sea, and not to salve specific problems connected therewith.
On the other hand, it might be argued that a solution in the
Svalbard case might also have some bearing on future regulation
of the continental shelf around the Antarctic. But even this
argument is not necessarily airtight. The question of the con-
tinental shelf around the Antarctic, for example, can be
referred to the Consultative Heetings in connection with the
Antarctic Treaty of 1959, in which case the question of the
status of the continental shelf around Svalbard would onceagain be so special that it would be more difficult to include
it on the agenda for UHCLOS.

Hy purpose in presenting these observations is to shed
some light on a number af the problems that must be faced in
finding a solution to unique problems of the law of the sea.
lt still remains to be seen whether any attempt will be made to
utilize the fora I have mentioned, and whether they can pro-
duce any results. Ha matter what alternative is chosen, prob-
lems are bound to arise.

The Basic Problem in Resume and Pers ective
The questions of the status of the continental shelf around

Svalbard and of the division of the continental shelf in the
Barents Sea affect in varying degrees the same basic problem af
international law, viz., to what extent legal principles govern-ing land territory  in this connection, the sector principle and
'the Svalbard Treaty! can be applied to seabed areas' For the
moment, no clarif'ication of this question exists in principle.iiawever, what ls sa striking is the dissimilarity and nat thesimilaf lty of the two problem areas. awhile the sector princi-Ple is in dispute, the Svalbard Treaty is an integral part of
established international law. The importance of the basicP'roblem to a solution of the twa questions is also different.As far as the continental shelf around Svalbard is concerned,the basic problem is the anly prob'lem; whereas in negotiations
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on a dividing line, it constitutes only a limited part.

ln invoking the sector prlncip'le in their negotiations with
Norway, the Soviets are impl ic i t1 y invoking the very spec ial
physical and climatic features of the region as a legal argu-
ment. The underlying problem in this connec,tion ls that adjust-
ments carr'led out on the basis of international 'law in ice
covered seas often demand solutions that reflect the physical
peculiarities of the area. Ru'les of law applied to ice-free
sea will not always prove practicable or possible in the Arctic
Ocean. Recognition of this fact was, for example, to some
extent responsible for the adoption by the Canadian Iiovernment
ln 1970 of their Arctic 'daters Pollution Prevention Act, which
provided the warranty for establishment of a special envi ron-
mental protection zone of 100 nautical miles north of the Can-
adian Arctic. The demand for protection of the vulnerable
eco'logical system in the north was also one of the motives for
the introduction by the Soviet Union ln the early l970's of
special rules for the prevention of pollution in their Arctic
areas.

Acceptance of this, on the other hand, does not mean that
any general standard of law of the sea is automatically unsu it-
able in this region. Several of the arctic states, including
the Soviet Union, have established 200 mi'le fishing zones ln
the Arctic Ocean, citing general practice as their justifica-
tion. From this point of view the main problem consists of
deciding what conditions must be present in order to be able to
Invoke the app'lication of special law of the sea solutions
adapted to the physica'I condlt'lons of the Arctic Ocean, and
which of these would have to be present for the application of
existing law of the sea.

Th'is question poses special problems ln those parts of the
Arctic Ocean ~hich may be said to combine the peculiarities of
ice covered and Ice free sea. The Barents Sea Is a region of
this kind. Thanks to the Gulf Stream large areas of the
Barents Sea are free from ice and navigable year round. Host
of the surface of the sea, on the other hand, ls covered by ice-
in years of particularly bad icing conditions the belt of drift
Ice may extend as far south as Bear Island, covering practically
70 percent of the surface. in this connection, we should do
well to renumber Beesley's statement: "The very term 'Arctic'
is itself used and understood in different ways in different
contexts, thus compounding the confusion surrounding the notion
of arctic sovereignty." The Soviet Union itself appears to
recognize the semi-arctic status of the Barents Sea by citing
eneral ractlcal considerations to support its claim, to

a t e vld n ne a on t e sector line.

Arctic legal arguments, on the other hand, are not expl I c-
itly invoked when the Soviet Union disputes the Norwegian
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continental shel f view, maintaining that the status of Svalbard
 the 5valbard regime! cannot be applied total ly to the con-
tinentall shelf around the 1 slands. The basic problem in this
connection is that no ctear answer exists to the question o f
whether continental shel f areas adjacent to uniquely regulated
land areas are to be subject to the same ru'tes and regulations
as terra fi rma. No land areas In the world are administered
the same way as Sval bard, for which reason the problem mayappear to be of limited interest. On the other hand, the rele-vance of this problem to the Antarctic cannot be dismissed off-
handed 1 y.

The problems posed in this paper are regional in their
nature. This does not mean that a solution might not havepolitical interest and spinoffs beyond the region itself. The
cont Inued development in a military-strategic and pol itical ly
sens'I t I ve area such as the Barents Sea may be of considerablesignificance to East-Vest relations. For this reason severalstates may be interested in a solution of the problems at issue
between Norway and the Soviet Union In th'Is area. To the ex-
tent that the parties concerned live up to their declared aimto promote continued detente between the blocs, they will a'Iso
have to show proper restraint and compl lance in solving out-standing problems. If thi s were done, various negotiating fora
from binationa'I to global may prove practical, even though we
should bear in mind that al I of these are beset with certain
weaknesses qua adjudicating bodies, UNCLOS included.
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THE IMPLICATIONS OF CHANGES IN THE LAW
OF THE SEA FOR THE NORTH AMERICAN ARCTIC OCEAN

Danat Pharand
University of Ottawa

Canada

I. Continental Shel f and Econom1c Zone

Under this first heading, I shall address mysel f to both
the lateral del imitat'ion as we' ll as the seaward limit of the
continental shel f and the economic zone.

 a! Lateral Delimitation

Starting at the boundary between Alaska and the Yukon, the
question arises as to whether the equidistance line w/11 be con-
sidered appropr'late and equitable, in spite of certain circum-
stances which m'Ight be cons Idered "special" or, at least, "rele-
vant." These circumstances m'ight be the concavity of the Yukon
coast, the use of the 'l41 st meridian in the 1867 cession treaty
from Russia to the United States to establish the eastern
boundary of Alaska, and Canada's subsequent use of that merid-
ian.

Because of the concavity of the Yukon coast and the slight
convexity of the Alaskan coast, the equidistance line is pul'led
toward the east appreciably, thus resulting in a more favorable
delimitation of the she'lf for the United States. On the basis
of the North Sea Case of 1969, as well as the Arbitration Case

t977 where geography was he'ld to be more 'important than geology,
Canada might argue for a modification of the equidistance line.

Canada could conceivably rely on the 1867 treaty, which
incorporated the description of the eastern boundary of Alaska
found In the 1825 treaty between Great Sritain and Russia.
The boundary was there described as following the 14ist merid-
ian in its prolongation up to the Frozen Ocean. A study of
those two treaties reveals, however, that i t could hardly have
been the intention of the parties to extend the boundary beyond
the coast. It is evident that meridians were used as conven-
Ient geographical limits to demarcate the land possessions
be'ing dealt with, and there is no indication that the parties
contemplated any part of the Arctic Orean or the cont'Inental
shelf to be included. In my opinion, i t could not be used
as a possible legal basis for the sector theory, as was
advanced by the Soviet jurist Lakht inc in the 1930's.



ln spite of the above, it might be possible for Canada to
argue that I t has used the 141st meridian to such an extent and
for a number of external purposes that such use should be taken
into account as a "special" or, at least, as a "relevant" cir-
cumstance, In the determination of the lateral del imitation of
the cont inenta'I shel f. In particular, Canada can point to the
fact that It has used that 1 ine for the issuance of oil and gas
perml ts since 1965 and for the def in i ti on of "Arct ic waters"
Its Arctic ant'I-pol lut ion legislation of 1970. That same
definition was then incorporated in the Ocean Dumping Control
Act of 1975. Hore recently, in 1977, Canada estab 1 i shed an
exclusi ve fishing zone of 200 mi les in the Arctic and again used
the 141st meridian to define the zone.

As for the del imitation of the continental shel f and eco-
nomic zone in the Bering Sea between the Uni ted States and the
Soviet Union, the 'I825 treaty can hardly be invoked to use the
168th meridian  more precisely the meridian I68o 49 ' 30" of
longitude used by the Soviet Union in its 1926 decree to claim
the Islands north of its coast! for the same reason already men-
tioned with respect to the 1867 treaty, namely that parties
could not have had In mind anything else but 'land possession s
since the concept of the continental shelf was still unknown.

As for the continental shelf delimitation between Franz
Josef Land of the Soviet Union and Svalbard of Norway, you have.
heard a ful 1 treatment of that question by Wi 1 ly Hstreng and,
as you have learned, the question i s not yet settled. On this
side of Svalbard, I do not know whether Norway and Denmark have
started negotlat'lons for the dellml tatlon of the shel f between
Greenland and Svalbard. In the Lincoln Sea, the del imi tation
of the contlnenta'I shel f between Greenland and El lesmere Island
has not yet been completed, I believe that talks have been held
between Oenmark and Canada and, presumably, the equid'istance
line wl I I be the general basis of del 'Imitation.

 b! Seaward Limit

The second aspect of the question of delimitation re'lates
to the seaward 'I Imit of the continental shelf in the Arctic
Basin. If you were to take 200 mlles as being the limit, it
would not quite cover all of the continental she'lf But, if
you use a 300 mile limit, which the Soviet Un'ion ls apparently
proposing at the Law of the Sea Conference, it would give the
Soviet Union all of its continental shelf and, for that matter,
the same result would obtain for the other Arctic states as
well. In any event, regardless of the extent of the seaward
limit, there will be something left in the middle as an Inter-
national area.
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2. Le al Re ime of the International Area

The question now arises as to what ls going to happen to
the resources, i f any, to be found in thi s internat ional area.
There are no manganese nodules there, but we have heard yester-
day that you have other resources to be found in the water
column of the oceans. However, as I understood, those resources
are not worth very much presently or in the foreseeable future.
In any case, they would not be commercially s igni f'leant. Never
theless, there ls a question as to the geological nature of the
Lomonosov Ridge, which might be a split off the outer edge of
the continental shelf to the east and is within the interna-
tional area. It has not been determined with certainty, how-
ever, I f this is ln fact a shelf fragment and, during my visit
to the Soviet Union a couple of years ago, I tried to obtain
more information on that, since the Soviet Union has done a lot
of sclentl flc research in the Arct'ic Basin, but without suc-
cess. I f this undersea mountain or ridge, cutting across the
Arctic Bas in, is in fact a fragment of the shel f, then there
might be a chance of a certain oil and gas potential. Should
there be, in fact, commercially exploitable resources in this
central area of the Arctic BasIn, the further question arises
as to whether the lnternat'lonal Authori ty, evlsaged by the I.aw
of the Sea Conference, would have jurisdiction over that inter-
national area as it would in any other ocean. The Arctic Ocean
being a comparative'ly small one and virtually enclosed by the
territory of the five Arctic states, including the two superpowers, the closest cooperation of those bordering states would
be necessary for the Authority to function effectively, In
such an event, it might be found advisable to have a reg'ional
arrangement between the International Authority and the five
Arctic states which would provide for a delegation of powers
to those states to exploit the international area on behalf of
the Authori ty.

3. Protection of the Marine Environment

It has been felt for some time by Arctic states, part'I ce-
arlyy Canada, that special preventive measures must be taken to
protect the marine envi ronment of the Arctic against damage
from oil spills arising from navigation or exploitation.
Although oil would not disintegrate easily ln those frozen
waters, cleaning-up operations would be nearly impossible since
oil has a tendency to make Its way under the ice. In addition,
because of the two major current movements in the Arctt« Ocean,
an oil slick wou'ld spread to great distances and, in all llke-
I'Ihood, would affect most, lf not all, of the bordering states.
In these circumstances, Canada adopted specia'I anti-pollution
legislation ln 1970, the Arctic Waters Pollution Prevention
Act, enabling lt to take certain protective measures up to IOO
mlles from tts coast, in the event of a situation threatening
its marine environment. Since then, a special provision
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«««>~ »5! has been inserted in the iCNT, produced by the
the Sea Conference, entitled "ice-covered areas." This

applies ta the Arctic. environment, al though the Arctic is not
sp ciflcally mentioned, lt enables coastal states to not only
«tabl lsh but also enforce laws and regulations for the pre-
se«ion, reduction and control of pollution from vessels in
«e-covered areas within the 2OO miles of their exclusive eco-
nomic z~e

The question might we/1 be asked I f this provision could
be used as a starting point for the development of a special
legal regime for the protection of the Arctic environment.

regime could be agreed upon by special regiona'I agree-
me<t a~ng the Arctic states, and could find its legal basis

on I y in Article 235 already mentioned but a'iso in another
provisl on of the I CAT applicable to semi-enclosed seas. Indeed

123 provides that states bordering enclosed or semi-
enclosed seas should cooperate with one another to coordinate
their acti vities with respect to the living resources of the
sea, scient i fic research and the preservation of the marine
environment. Through such an agreement, l t would be possible
to establ ish a special legal regime for the protection of this
special ly delicate and fragile marine environment, and th'ls
would be done wl thin the general framework of the new Law of
the Sea Convention.

l.e al Status of the Arctic Ocean

It has been asked occasiona'lly whether the general princi-
ple of the freedom of the seas 'is applicable to the Arctic
Ocean. The main reason for the question is the fact that the
greater part of that ocean is covered with ice throughout the
year and, consequently, surface navigation is restricted and
someti mes impossible. However, the Arctic states, particularly
the Soviet Union, have developed a considerable capability of
navigation and lt would seem that as the need arises the
development increases, The Soviet Union Is us'ing the Northern
Sea Route quite regularly, for at least three or four months a
year, and it has recently extended I ts shipping operations
the western sector of the Sea Route to some eight or nine
months. I t now has three nuclear-powered lcebreakers and,
August 'l917, the Arktlka became the first surface vessel to
reach the North Pole, slashing its way through the ice without
too much diff'iculty.

tn addition to this limited possibil I ty of surface navi-
gatiorh, one must not forget that the presence of ice does not
interfere with sub-surface navigation. Me know that, in the
late 1950's and early 60's, the Uni ted States made a number of
exper imenta l submarine crossings. One can surmi se that. there
is the odd submarine making the occasional crossing today. I t
is not Impossible, for instance, to think that a submarine
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might come from the other side of the Arctic Ocean, down
through Lincoln Sea and Robeson Channel between Greenland and
El lesmere island. A submarine could conceivably, although not
I ikeiy, come within the Canadian Arctic Archipelago.

Having regard to this possibility of navigation, I am
inclined to the view that the general pr'Inciple of the freedom
of the seas ought to apply to the Arctic Ocean, at least to the
extent that such application is passible. This, of course, is
my own personal view, as a free academic, and does not neces-
sarily coincide with the view of the Canadian government.

5. Scientific Research from ice Islands

Another freedom of the seas which has been exercised to a
considerable extent in the Arctic, for the last thirty years or
so, is scient l fic research. 'This has been done on huge frag-
ments of ice shelves which have detached themselves from
fl lesmere island and have been used as floating research sta-
tions, both by the United States and the Soviet Union. The
United States has used only f'ive or six so far, ice island T-g
having been operated for the longest per iod of time. You might
recall the Escaml 1 la Case, arising out of a shooting incident
which took place on that ice 'Is land in July 1970, when it was
located at approx'lmately 185 miles north of the Canadian Arctic
Archipelago and which raised a slight question of jurisdiction.
As for the Soviet Union, i t has been maintaining two or three
drifting stations in the Arctic Ocean every year since the
early 195O's and it presently has three of them in operation,
the last one being HP-24.

The dri ft of those Ice islands depends mainly on the cur-
rent and the general movement of ice flows in the Arctic Ocean.
There are two major drifts, one in the western sector which
follows a clockwise movement, and the other, a transpolar
drift which crosses the Arctic Ocean in an easterly direction
and terminates in the Greenland Sea. As you can readily see
from the map accompanying an article published by Professor
Treshnikov in 1977  Nap Ho. 1!, the Soviet Union has covered
most of the Arctic Ocean in its scientific research operations.
You will note in particular that those drifting stations pay
no attent'lon to any sector theory or I imits of national juris-
diction. For instance, in 1959, HP-7 headed south through
Ro'beson Channel and, in Apri I 1961, was spotted by an RCAFplane off the east coast of Baffin island. Naturally, the ice
island was no longer inhabi ted but there were sti 1 1 three
weather buildings on it. In 19/7, HP-22 drifted considerably
~ithin the 200-mile zone, off the Canadian Arctic Archipelago,
and questions were asked in the House of Corm'>ns as to the
presence of the research station of the Soviet Union in that
zone.
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Soviet Ice Islands in the Arctic Ocean
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Indeed, the quest ion does arise as to what juri sdiction,
if any, the coastal state may exercise over the activities
being performed on those ice islands when they come within Its
exclusive economic zone and exclusive fishing zone or in the
waters above I ts continental shelf. I t seems to me that the
provisions of the 1958 Continental Shelf Co~vent'Ion wou'id apply,
as wel I as the relevant prov'Isions of the ICHT, if and when the
latter comes into force. In addition, Insofar as Canada and
the Soviet Union are concerned, there fs a General Exchanges
Agreement which provides for the cooperation between the two
stat~s in the scl ent i f I c, technical, cul tural and rel ated
fields and, more signi ficantiy, envis ions the exchange of
scientific information. It would seem, therefore, that Canada
rn'ight be able to use this additional legal basis to exercise
some form of supervision over the acti vi ties being carried out
in the waters adjacent to Its Arctic coast.

6. Waters of the Canadian Arctic Archi ela o

The reason for mentioning this question is that the
Canadian Arctic Archipelago does not seem to fit wel I in the
two categories of archipelagos provided for In the lCNT, On
the one hand, it is not quite a fringe of islands along a
coast, in the sense of the An lo-Horwe ian Fisheries Case of
1951 and now embodied ln the 195 Terr'Itor al Sea Convention
and in the ICHT. On the other hand, 'it does not form an Archi-
pelagic state, as envisaged by the ICNT and as in the case of
Indonesia and the Phi lippines. In other words, it is neither
a coastal archipelago, in the sense of a fringe of islands
along a coast, nor an oceanic or out-lying archipelago as
envisaged by the ICHT. It might be more accurately described
as an off- ly I ng archipelago, in that It lies off the northern
coast of Canada and is a projection of that coast.

Canada has not yet drawn straight baselines around this
archipelago for the purpose of delimiting Its territorIa!
waters. This does not mean, of course, that the waters within
the archipelago are not already Canadian i~ternal waters, since
Canada might weil be in a position to make proof of an historic
title to those waters. If this is the case, then there ls no
reason why Canada could not simply draw straight baselines
around the archipe'lago, since this would not have the effect of
changing the legal status of the waters, lf those waters are
not Internal waters already, a question then does arise and it
affects the status of the Horthwest Passage.

7- The Horthwest Passa e

You w'Ill note on Map Ho. 2 that there are four main routes
through the Horthwest Passage, joining Baffin Bay with the
Beaufort Sea. Me are concerned here with the two northernmost
routes, one following Parry Channel as far as Banks Island,
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cross ing Lancaster Sound, Barrow Stra I t, V i scount Mel vi I le
Sound and Prince of Wales Strai t on the east side of Sanks
Island. The other route fol lows the Parry Channel throughout,
including M'Clure Strait. This is the route which the Han-
hattan attempted to follow in 1969 but, as you know, it Tiara to
turn back half way in M'Clure Strait because of the presence of
polar ice, in spiCe of the help of the Canadian Icebreaker
macdonald, and go through the narro~ Prince of Wales Strait
~nstea . This meant that the Manhattan had to traverse Canadian
territorial waters, even lf Canada st fl claimed oniy three
ml les and presuming that those waters were not historic internal
waters. As you know, Canada extended Its terri torial ~aters
from three to twelve mlles the fol 'lowing year, so that any
foreign ship would have to go through waters whose legal s.tatus
would be at least terri torial, if not Internal, between Lowther
and Young Islands 'In Barrow Strai t where the passage Is on'ly
fifteen mi'les in width. On the other side of the pole, In the
Northeast Passage, the si tuation is roughly the same, in that
the Northern Sea Route includes the Vilkitsky Straits, both of
which are less than twenty-four mi les In width, one being
twenty-two and one hal f and the other e'leven mlles wide.

The question now arises whether the Northwest Passage and
the Northern Sea Route are affected by the ICNT provisions
relating to international straits. So far, both of those pass-
ages have been used strictly for national or exploratory pur-
poses. Nore specifically, there has never been any inter-
national conrnercial navigation on either side of the pole.
However, with the exploitation of natural resources in the
Arctic regions being envisaged, it is quite possible that both
of those sea routes, ln particular the Northwest Passage, might
be used in future for international navigation. If so, the
question of the exact legal status of this passage might arise.
Unfortunately, the provisions of the ICNT are not more helpfu'I
than those of the 1958 Territorla'I Sea Convention, ln that they
do not give any definition of an international strait.
other words, we do not know the exact nature and degree of use
required before a strait becomes one "used for international
navigat'ion."

Presumably, of course, what is envisioned is commercial
navigation in the ordinary sense and would not include sub-
marine navigation, so that Canada, for Instance, would not wake
up one of these mornlogs and be told that, although unknown to
lt, its Northwest Passage had been used for submarine naviga-
tion for a number of years and, therefore, had become interna-
tional in nature. The only precedent which exists so far to
help us define an international strait is the Corfu C'hannel Case
of 1949. In that case, the international Court of Justice took
into account the fact that close to 3,000 ships of seve~ dif-
ferent nationalities had put in at. the Port of Corfu over a
per iod of twenty-one months. I t concluded that the Corfu
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Channel was a strait used for international navigation. Nore
specifically, the Court stated that, although the volume of
traffic was not the sole test, it was still necessary to show
that the strait in question had been "a useful route for inter-
nat fonai maritime traff ic."

if a similar question were to arise with respect to el ther
the Northwest Passage or the Northern Sea Route, naturally one
would have to take into account that those straits l ie in more
remote and less accessible regions than the Corfu Channel, in
determining their legal status.



TRENDS AND PROSPECTS FOR REGIMES FOR LIVING
AND MINERAL RESOURCES IN THE ANTARCTIC

Finn Soi 1 I e
F r i d t j of Nansen Foundat i on

No rway

In moving the discussion to the problems of the Antarctic,
one finds a situation that is literally poles apart from that
of the Arctic. Over and beyond the geographical di fferences,
which are fundamenta 1, the legal and poi'Itlcal circumstances of
the Antarctic are entirely different from conditions in the
northern polar region. Furthermore, the Antarctic Treaty pro-
vides a very special legal-political framework for the manage-
ment and solution of the problems of the southern polar region.

in the following, I shail run quickly through some of the,
main issues In the development of the Antarctic Treaty system
and point to some of its main principles and achievements.Next, I shall say a few words about potential resources in Ant-
arctica and the ir possible exploitation before indicat'ing steps
that have been taken to assess the need for and need to work
toward establishing a regime for the exploration and potential
exploitation of mineral resources and for the marine livingresources of the Antarctic region. In this context I shall try
also to evaluate the prospects for the future development.

The Antarctic Treaty is an international agreement of fair-
ly long standing that was concluded in 1959.1 The need for aspecial treaty for the Antarctic arose from the uncertain legal

On May 2, 1958, the United States invited the govern-
ments of Argentina, Australia, Belgium, Chile, France, Japan,
New Zea'land, Norway, South Africa, the Soviet Union and the
United Kingdom to part'Icipate ln a conference to negotiate "a
treaty which would have the following peaceful purposes:

A. Freedom of scientific investigation throughout Ant-
arctica by c'Itizens. organizations, and governments of
all countries; and a cont'Inuation of the International
scientific cooperation which is being carried out so
successful'ly during the current International Geophysi-
ca 'I Year.8. International agreement to ensure that Antarctica be
used for peaceful purposes only.C. Any other peaceful purposes not inconsistent with the
Charter of the United Nat'Ions."

participation was limited to states which had active scientific
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status of Antarctica. Ouring the first haif of the century a
number of states, seven in all, had claimed sovereign terri-
torial rights on the Antarctic Continent. The claims, how-
ever, have not been generally recognized internationally and
consequently have an uncertain standing. It ts particularly
important that the claims were not accepted by the United
States, which had long p'layed an important role in Antarctic,
activities. Nor have the claims been recognized by the Soviet
Union. Significantly, the Soviet lJnion and the United States
are responsible for the larger part by far of scientific activi-
ties and operations in Antarctica.

A basic reason for national claims to jurisdiction over
Antarctic territories was the wish to secure control of known
and potential natura'1 resources. It was a question of control
of the coastline and of the islands beyond which Antarctic
whaling and, before that, sealing had developed. 3 The fi rst
cia'im, which was made by the United Kingdom, was made shortly
after the full development of modern Antarctic whating had
begun. All together, some 804 of the Antarctic continent had
been c'/aimed before the Second World Mar, that i s, during the
heyday of Antarctic whaling. Three claims overlap; two of
these were made during the Second World Mar. Those were the
claims made by Chile and Argentina, which overlap in part both
with each other and with the previous claim made by the United
Kingdom and known as the Fa'lk1 and sector . The Uni ted States,
which before and afte r the war had definitely conducted the
most extensive scientific exploration of Antarctica, has not
formally claimed any part of the Antarctica continent. However,

programs in Antarctica during the International Geophysical
Year  l957-58!. After an intensive series of preparatory meet-
ings In 1958-59, the Antarctic Conference convened in Washing-
ton on October 15, 1959. Negotiations were comp leted and the
Treaty signed on December l, 'l959.

2 Claims have been made by the United Kingdom �908!, New
Zealand �923!, France  l 924!, Aust ra 1 ia �933!, |lorway �939!,
Chi le  I 940! and Argent ina �942! .

3Early problems began in 1904, when a Norwegian whaler
operating under Argentine registry establ ished a whaling sta-
tion at South Georgia and a British naval vesse'I forced him to
lower the flag of registry which he had put up at the station.
In 1906, the British Government promulgated "The Whale Fishery
Ordinance for the Falkland ls'lands" and in 1908, the British
claim was formal ized and extended to include al 1 is'lands and
lands south of 50oS, between 20oW and 80oM. The claim orig i-
n~lly included even the tip of South America and in l9l7 was
adjusted ln response to protests from Chile and Argentina.
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several hundred notes of a private nature claiming territ ry
for the United States were dropped ln Antarctica in 1939.

One may, of course, wonder why the United States did not
formally claim territory in Antarctica. Both principle~ and
po'Ilti cal expediency would appea r to be involved. The United
States obviously would not be willing to ful'ly recognize the
claims made by other states and by making a claim of its own
the United States would in fact have recognized the right 9f
other states to claim territory on the souther~ continent.
By making a claim oF its own a s tate wi 1 1 In fact accept the
very principle of claimabliity; a national claim to one part
implies a recognition of the right of other states to claim
other parts. That again implies an exclusion of national pre-
tentions in those other parts where other states may be sover-
eign. Thus a claim for less than the whole continent does have
the disadvantage of limiting the area of operations. Further-
more, if new claims were to be made at a late stage, the result
would be conflict wl th prior claimants of the same territory.
I think that a s'Imi lar 'I ine of reasoning may explain why the
Soviet Union has not claimed territory in Antarctica.

To get away from, or rather to get. around the problem of
national territories ln Antarctica, the United States in 1948
suggested to the seven claimant states that a joint solution in
the form of a multiple condominium should be formed for Antarc-
tica. Under that proposal the United States together with the
seven claimants should have responsibi 1 ity For the region and
estab'lish a joint contnission for controi of Antarctica and

On his third expedition to Antarctica �939-41! Richard
Byrd acting on the basis of an understanding with President
Roosevelt, left claim notes to secure a potential future claim
by the U.S. government.

ln 1924 the U .S. position was stated by the Secretary of
State, Charles Evans Hughes: " It is the opinion of this depart-
ment that the discovery of lands unknown to civilizatlon, even
when coupled with the formal taking of possession, does not sup-
port a valid claim of sovereignty unless the discovery is fol-
lowed by actual settlement of the discovered count ry."

6Because of the early U.S. opinion that actua'I settlement
was the only valid base for a c'laim, other states could claim
the best part of Antarctica before the U.S. policy could be
reconsidered. Thus, i f the U.S. were to revert to a cia'ims
policy, the claim must either be limited to the relative'ly
smal 1 and unattractive sector that was left, or a claim must be
made for territory already claimed by others - primarily by
Great Britain and Commonwealth nations  Austral ia and IIew Zea-
land!. Hei ther a'lternatlve would appear to be attractive to
the U.S.
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regulation of operations and act'Ivi ties there. However, the
seven claimant states rejected the princip'le of condominium.
Another result of the U.S. proposal was a protest from the
Soviet Union, pointing out that the Soviet Union would not
accept or recognize any decision on a future regime for Antarc.�
tica made without its participation.

Hevertheless, where politica'I initiative failed, scientific
cooperation succeeded. In preparation for the International
Geophysical Year �951-58! an Informal agreement was reached
between the scfentlsts of several nations to the effect that in
making use of free access to and freedom of scientific research
in Antarctica, their activities should not in any way affect
claims made by states for territorial rights or the attitude of
any state to these cfalms. In other words, It should be possi-
ble to carry out scientific research on the Antarctic Continent
and on the ice shelves without any hindrance and with no prej u-
dice to ciafms made or to pos'itlons in regard to these claims.
Subsequently, this was to be one of the main principles that
nothing In the Treaty nor activities while the Treaty fs in
force sha'll prej udice prevfous ly asserted claims or the posi-
tion of states with regard to those claims. Also, no new claims
can be made while the Treaty ts fn force.

The Treaty, as I have said, was completed 'In 1959. It
embodies a series of basic principles that make it a unique
Instrument for international cooperation. Principle number one
is that Antarctica should be used for peaceful purposes only.
In this connection, measures of a military nature, including
fortifications and military bases, are prohibited. moreover,
the Antarctic Treaty explicitly prohibits nuclear explosions
and thus stands as the first International test ban agreement.
in this connection the Treaty also established free and full
rfghts of inspection.7 As a second principle, lt is ia'id down
that there should be freedom of scientific. investigation and
that fnternatlonal cooperation toward that end shall continue
along the lines established during the International Geophysical
Year. That included the contInued operation of SCAR, the
Scientific Committee on Antarctic Research, which had been
establ'Ished ln connection with the IGY program. SCAR, a scien-
tific and non-governmental group, has retained Its role as a
cooperative and coordinating international agency for sclentif'Ic
operations ln Antarctica. It cooperates informa lly but closely

Under the Treaty's inspection clause  Article VII!, each
Consultative Party to the Treaty is entitled to inspect "all
areas of Antarctica, including all stations, installations and
equipment within those areas, and all ships and alrcrafts at
points of discharging or embarking cargoes and personnel ln
Antarctica..."
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wi th the Antarctic Treaty nations through national Antarctic
committees in the respective countries.

Furthermore, it was established in the Treaty that there
should be free exchange, indeed obligatory exchange, of infor-
mation about the plans for, and the results of the scient!fic
programs and operations in Antarctica.9 0~der the system,
there is complete freedom of access for scientific research In
Antarctica. Also, under the Treaty "every encouragement shall
be given to the establishment of cooperative working relations"
with other international organizations and agencies with a
scientific or technical interest in Antarctica. Close relations
have been established with several of the U,H. family of agen-
cies, such as WMO, the World Meteorological Organization.

Most importantly, under the Treaty an apparatus for follow
up of the principles of the Treaty was established in the so-
calied consultative meetings. In other words, in the Antarctic
system there is not on'ly a Treaty regulating or setting prin-
ciples for certain kinds of activity. but a'Iso an established
machinery in the form of regular meetings between the partieslO

Because SCAR is a scientific and non-governmental body,
only scientific criteria wi'Il qualify for participation In SCAR.
There 'is no requirement that the host or home country be a
party to the Antarctic Treaty nor indeed does partnership in
the Treaty per se qualify one for membership in SCAR. Scien-
tific activity is the on'Iy pass-key to that organization.

9According to Artie'le I I I of the Treaty, "In order to pro-
mote International cooperation in scientific, investigation in
Antarctica... a! Information regarding plans for scientific programs in
Antarctica shall be exchanged to permit maximum economy and
efficiency of operations; b! scientific personnel shall be exchanged In Antarctica
between expeditions and stations; c! scientific observations and results from Antarctica
shall be exchanged and made freely available."
Also, in connection with the inspection clause in Article VII,
the parties "shall give ..notice in advance of

 a! all expeditions to and within Antarctica, on the part
of its ships and nationals, and ail expeditions to Antarctica
organized in or proceeding fron its territory;

 b! all stations in Antarctica occupied by its natlonals;
and  c! any military personnel or equipment intended to be
introduced by it into Antarctica subject to the conditions pre-
scribed in Paragraph 2 of Article I of the present Treaty-"

10 The origina'I twe lve s ignatories to the Antarctic Treaty
are permanently represented at Antarctic Treaty Consultative
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to di~~uss matters of cormnon interest and to adopt recormrrenda-
tlons for measures ln furtherance of the princi p'les of the
Treaty, These consultative meetings are held every second
year, and so far have adopted 123 recormnendations "in further-
ance of the principles and objectives of the Treaty." Whi le
most of the recormrrendations are of a procedural nature, some of
the measures definitely have a substantive or material content,
such as the so-ca lied Agreed Measures for the Conservation of
Antarctic Fauna and Flora. Preservation and conservation of
living resources in Antarctica Is I isted In the Treaty as one
of the matters of special interest to and responsibility for
the parties  Article IX, I  f!! and the parties have on the
whole demonstrated special concern for these mat ters through a
series of protect I ve measures.

ln the recorenendat ion procedure, the parties have what might be
called an early, International legislative procedure for inter
alla the protection of the new environment in this physical ly
vulnerable and politically disputed area.>>
Meetings. Acceding parties are entitled to take part "during
such time as that Contracting Party demonstrates its Interest
In Antarctica by conducting substantial scientific activity
there"  Article IX, 2!. Poland at the Ninth Consultative Meet-
ing  London 1977! was the first acceding party to gain status
as a consultative party.

Recommendations adopted by Consultative Meetings, as the
name indicates, are mere recorrlrrendatI ons to the governments.
They become effective If and when approved by all parties with
consultative status. Thus, the unanimity rule does apply to
such measures. However, under the rules of procedure, adoption
of recommendations at Consultative Meetings requires a unani-
mous vote and consequentfy It is a rare event Indeed that an
adopted recormrrendatlon is not subsequent'ly approved. One such
event occurred with Recommendation II I-Vill on "Agreed Measures
for the Conservation of Antarctic Fauna and Flora"  l964!,
which was expected to run into formal obstacles in some govern-
ments, For this reason an additional recommendation  Recom-
mendatlon III-IX  I96Ir! was adopted to the end t hat "these
Agreed Measures as far as possible be considered as guidetines
In this interim period." This second recorrlrendation was qu'ickly
approved.

In some instances the Consultative Parties may find it
more appropriate to use forms othe.r than recommendations . Thus,
in the case of seals, a separate Convention for the Conserva-
tion of Antarctic Seals was negotiated In 1972, First, however,
a recommendation was adopted in 1 964  Recormnendation III-XI!
for voluntary restr'Ictions and In l977 Recommendation IV-2I
established "interim Guide Lines for the Voluntary Regulation
of Antarctic Pe'lagic Sealing," An advantage of the convention
form--and a reason why it was chosen for seals--Is that third
parties may join the conventi on without acceding to the Treaty.
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As a result in part of the freedom of access and scien-
tific research, and of the availabi'I ity of information, research
has revealed a potential In Antarctl ca that may encourage
explorat Ion of resources. Such exploration goes beyond purely
scientific research, and may turn into a determined search for
potential resources that may be retrieved and developed econom-
ically. In this way scientl fic research In Antarctica which
has been carried out under the principles of the Antarctic
Ereaty has opened the pathway towards possible economic exploi-
tation of the area. For this reason, it has become necessary
to look into the need for establishing also rules and regula-
tions pertaining to the economic explo'Itation of the resources
that m'ight exist.

Just like any other cont'inent, Antarctica can be presumed
to contain vital raw materials ln somewhat equal proportions,
that Is, in proportion to occurrences in other parts of the
world. Research has revea'led that such mater'lais of various
kinds are present in Antarctica. l3 A. wide variety of minerals
which are conmercia1 ly developed in other continents are known
to be present in Antarctica . Many are known only by traces,
but some, Including iron and coal, are known in deposits, Fur-
thermore, ind'ications are that Antarctica will also hold
deposits of petroleum or hydrocarbons either as gas or in the
form of oil. Exploratory driiling for geological information
on the Antarctic Continyntal Shelf in the Ross Sea has revealed
traces of natural gas. l" Although the traces are not sufficient
to merit speculation about deposits of comercial value, the
indications are there and some "guestifnat~y" have been made
about potential quantities of gas or oil.

l3 It must be remembered, however, that the Antarctic ice
sheet restricts potenti a'I exploration to only a few and smal l
parts of the continent. Even ln these relat'ively small areas
present knowledge 'Is sketchy and incomplete. Vast efforts are
required to improve knowledge about mineral resources in Ant-
arctica.

14 In 1972 the American research vessel Glomar Challen er
found traces of methane and ethane In shallow ho es ri ed
into sediments in the Ross Sea. Such finds are fairly normal
in sedimentary rocks and present no evidence of exploitable
hydrocarbons. Nevertheless, the event has generated interest
in further exploration.

15Figures for "recoverab'ie resources" have been widely
reported by the press at 45 bi'I i !on barrels of oil and 115
trillion cubic feet of gas. The U.S. Geological Survey has
been cited as source of the "estimate." Most geologists will
point out that the calculation may be interesting as an intel-
lectual exercise, but figures are by no means supported by
available data.
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At present, prospects for developing resources that may
be found in Antarctica are fairly dim, al though optimlsts do
exist. It wi I'I be readily understood that cond! tions for
exploiting resources in Antarctica are not exactly the best.
in other words, Antarctic mineral resources may be regarded as
rather marginal. Even if tremendous deposits of hydrocarbons
or high grade I ron ore should be found, the probl ems of devel"
oping these resources are such that a highly sophisticated and
developed technology wi t I be requi red. Such technology must be
developed at immense cost. The work itsel f would be extremely
costly; the transportation of bu'lk materials to the markets of
the world would also incur rather heavy costs.

For these reasons, the conc'lus ion that has been made by
informed opinion is that the outlook for actual development of
minera'I resources in Antarctica cannot be regarded as pos itl ve
during this century, and probably not for a iong time in the
next century. The only possible exception may be oil on the
continental shelf, which attracts most attention at this stage.
Oil prospects, of course, are greatly affected by price devel-
opments in the International energy market. However, even
with great increases in oil prices oil development ln Antarctica
Is a long-term prospect. Oevelopment lead times for technical
reasons will be long, 10 to 20 years, and before that polItical
as well as environmental problems must be solved .

Marine living resources, on the other hand, offer quite
good prospects. On an average, fish caught within the Antarc-
tic region today is no more than a few hundred thousand tons
per year at best. 7 That is not much and it is believed that
this catch can be expanded. More important, however, is kriil,
which I understand has already been mentioned at this confer-
ence. I can only repeat that according to preliminary esti-
mates It may be possible to catch up to 70 and possible as much
as one hundred million tons of kriil per year without exhaust-
ing the supply. When we remember that the total international
catch of fish In recent years has been 70 million tons, we foray
see here a possible solutio~ to the international food problem,
at least as far as marine animal proteins are concerned.

I6 Other dl fficul t and costly problems include such things
as provision of energy and water at mining sites and, of
course, labor in distant and barren lands with no established
coamunitles, communications and socla'I amenities.

l7 Statistics on catches in Antarctic fishing areas are un-
certain and 'incomplete. ln a recent statement the FAO Comni t-
tee on Fisheries could say no more than that "f lsh catches,
mostly by the U.S.S,R., are thought to have exceeded 100,000
tons, in recent years."  FAO/COFI/78/7, March 1978!.
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Again, however, we have various di f fi cul ties, One
difficul ty of developing the technology required; this develop-
ment is underway, but i t i s costly and can only be carried out
by advanced Fi shing nat ions. Even wi th improved technology
and more advanced methods, kri 1 1 f I sher i es in such di stant
waters will be a capital intensive, high technology operation.
This means, of course, that the cost of the product wi1 I be
fa l rly hi gh. Other probl ems relate to the processing of kri I I
and the development of marketable products. The range is wide,
from fish meal for an'imal feed to luxury products wl th snob
appeal. To become a mass product for human consumption, krl 31
must be made into new and palatable products with a wide market
appeal. Apart from the cost invoi ved, that development wl 1 1
require qui te considerable changes 'in international eating
habits and that, at best, wi1 1 take t ime. On the whole, there-
fore, we have good reason to doubt that 50 to $0 or 100 mi 1 1 ion
tons of kri 11 wi 11 be caught wi thin this century or indeed
wi thin the next ~

Nonetheless, there is enough optimism about the use of
these resources to cause concern about the possible effects of
such activities. Some of these effects can be felt even at
low levels of activity and generally are of two main kinds. One
general effect of even low level economic activity in Antarctica
would be that it would raise questions about jurisdiction and
authority to regulate such activities. That again would raise
the question of sovereignty, which has nest been solved, but
merely delayed by the Antarctic Treaty.io

The other major problem is that extensive exploration and
exploitation of resources might affect the Antarctic environ-
ment. For these reasons, the Antarctic Treaty Consultative
Parties have deemed it essential to seek a solution and to
establish a regime for mineral resources and for marine living
resources.

The question of economic exploitation of Antarctica was
very carefully kept out of the Antarctic Treaty itself. The
question was brought up during the negotiations of the Treaty in
1958 and l959, but it quickly became apparent that many of the
parties were not at that time willing to accept any provisions
regulating such activity. Claimant states might consider such

18 In a formal sense, the sovereignty question is a non-
issue by virtue of the Treaty provision  Article IV! that
neither the Treaty nor acts and activities while the Treaty is
in force shall prejudice or affect claims or the position of
parties in regard to claims. In every practical sense, the
problem remains an issue despite the moratorium and if no way
ls found a round it, the issue must be faced head on in the
resources problem.
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provisions an infringement of their sovereign rights and there-
fore a cause for not agreeing to the Treaty. Hence, matters of
exploration and exploitation and corrmercial use of Antarctica
were kept out of the Treaty. For this reason, too, parties at
first were hesitant to take up the problem when i t became appar-
ent that corrlrerclal exploration might become a rea'I issue. The
question was first brought up Informally at the Sixth Consulta-
tive Meeting in Tokyo fn l970. It was not included on the
agenda but was informally discussed by delegates. It was then
taken up at the Seventh Consultative Meeting in Wellington, Hew
7ealand ln 1972. On this occasion it was agreed among the
parties that there was a need to study further the problem of
mineral resources and effects of e|cplorIIlon upon the Treaty
and upon the environment in Antarcti ca. Subsequently, the
subject of minera'I resources has been discussed at every Consu'I-
tatlve Meet'Ing and at each meeting a new step has been made
t'Qwar d an ul 't lmate regime.

To help discussion on the subject, the Nansen Foundation
held an informal meeting of experts in 1973. Even at that time,
it waS apparent that gOVernmentS were heSitant tO Carrllit them-
selves to full and open discussion of the issue of conmercial
exploration and exploitation. Hence, it was fe it that an infor-
mal meeting where experts were invited in their personal capac-
ity and rould speak without binding their government might help
the process of discussion and study along. The informal meeting
produced a report on legal issues as well as technical and eco-
nomic issues relating to mineral resources in Antarctica.
This report contributed to the debate among the parties, which
continued at the Eighth Consultative Meeting is Oslo in 1975.

Recommendation Vll-6 asked that "the subject 'Antarctic
Resources - Effects of Hlneral Exploration' be carefully
stud'ied and included on the Agenda of the Eighth Consultative
Meeting."

>OAntarctic Resources, Report from the Informal Meeting of
iii,

Po I hllig da.
iThe Dslo Meeting witnessed the first ful I and forrnal

debate of the urgency of the minerals issue and of ways of meet-
'ing the problem. Under Recommendation Vl II-14 from the Oslo
meeting, I t was agreed that the question of mineral exploration
and exploitation be fully studied in all its aspects in rela-
tion to the Treaty and be the subject of consul tat ion among
them with a view to convening a special preparatory meeting
during 1976. The recommendation also advised study of the
environmental Impl icat lons of mineral resaurce activities and
invited SCAR to "make an assessment on the basis of available
information of the possible impact on the envi ronment," as we I l
as to cons lder the need for further scientific programs. The
SCAR report was to play an Important role In discussions at the
flllnth Consultative Meeting.
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Next, a special preparatory ~ecting was arranged in Paris
'i 976 for extens ive d i scuss i on of both the techni ca 1 issues

involved and the legal and political problems relating
er'al resources.22

At the subsequent Ninth Consultative Meeting in London in
' 977, technical experts for the fi rst time were fof'mal ly
included in the delegations of the various parties for discus-
sion at the consultative meeting to include technical as well
as the legal and the political problems involved. The Ninth
Consultative Meeting demonstrated determination to push towards
establishing a regime. Several preliminary proposals already
have been discussed by the pa rties; these questions wil'l be
d'iscussed at the Tenth Consultative Meeting in the United
States in 1979. Before that, specia'l preparatory meetings will
be held on technical issues and on legal issues. in other
words, we see among the parties to the Treaty a progressive
process in which they have made their intention c lear to estab-
lish among themselves a regime governing the economic explora-
tion and exploitation of the potential resources in Antarctica.

The question of marine living resources was first brought
up only in 1975 at the Eighth Consultative Meeting in Oslo. in
retrospect it appears odd t hat some parties at first were hesi-
tant to take action. However, at the Oslo meeting it was
agreed that there was an urgency to the srtuation and that one
would have to press towards establishing a regime for the
Antarctic region. 3 Discussions continued at the Ninth

22 The report of the Par i s Special Preparatory Meeting
covered both technical and legal-political issues and became
the basis for continued di scussions at the Ninth Consul tati ve
Meeting. The Paris meeting proposed the following broad prin-
ciples which were subsequently included in RecorrImendation lX-1:

"�! the Consul tat ive Parties wi 'l l continue to pl ay an
active and responsible role in deal ing with the question of
mineral resources in Antarctica;

 ii! the Antarctic Treaty must be maintained in I ts
entirety;

 iii! protection of the unique Antarctic environment and
of its dependent ecosystems should be a basic consideration;

 'Iv! the Consultative Parties, in dealing wi th the ques-
tion of mineral resources in Antarct ira, shoul d not prejudi ce
the interests of all mankind in Antarctica."

23 Recommendation Vl l I-10 called for further study of
marine living resources and also invited SCAR to continue its
work in the f ield and to cal l "as soon as practicable, a meet"
ing to discuss current work and report on prograrrlnes f' or the
study and conservation of Antarctic marine living resources."
SCAR and SCOR  Scientific Corrrnittee on Ocean Research! jointly
organized a meeting in 1976 and have made a number of
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Consultative Heetlng in Landon, where it was decided that an
effort should be made to establ ish a new regime governi~g marine
I lvlng resources In Antarctica before the end of I978.2 A
special meeting on marine I 'iving resources, bequn in Australia
in February of this year, has continued with a new session in
Buenos Aires, and a third session in the United States this
fall. The purpose is to prepare a definitive document to regu-
late the marine living resaurces and their co~servation. Suc-
cess before the dead11ne is uncertain, but the effort is being
made. The proposa'I prepared through these special meetTngs
will be submitted to a special conference. At this conference
nnn- part ies te the A t nractic Treaty may be invited !o take part
In the negotiations and join the f inal convent I on. 2 The
marine living resources issue, in other words, will be dealt
with in much the same way as was the sealing question which ln
l972 resul ted in a special convention on the protection of
Antarctic seals.

In regard to Antarctic living resources then, we see that
the parties to the Antarctic Treaty act with determination to
develop a regime. In this case It is evident that the regime
should be adopted through a specia I convention and that it
should be open for outside participants. In regard to the min-
eral resources, this has not yet been decided.

Other inter~ational organ Itat lons have shown some interest
'in Antarctic resources. This Is particularly true for FAO
where the Committee on Fisheries takes special interest in the
resource potential of the southern seas and has proposed that a
research and development program be set up for the use of these
resources for the benefit of all mankind. It iis quite clear

recommendatlons, Including an expanded research program for
Iliologlcal Investigation of Marine Antarctic Systems and
Stocks  BIOHASS!. SCAR/SCOR reports have provided essential
material for continued discussions among the parties.

20 Recommendation IX-2, Section I I I, l .. "A def in! t ive
regime for the Conservation of Antarctic Harine LI ving Resources
should be concluded before the end of 1978." The reconmenda-
t ion also included measures regarding scient i f I c research,
Including support for the IIIOMASS program, and interim gui de-
I ines for the conservation of resources.

25 Me now know that the deadl ine could not be met and that
the concluding session planned to be held in Canberra in late
l978 had to be postponed.

26According to Recomnendatlon IX-2, the current special
meeting shal'I "decide on participation in such a meeting by
States other than Consultative Parties which are actively
engaged ln research and exploitation of Antarctic Marine
Living Recources..."
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that the Antarctic Treaty parties are not happy about. the FAO
approach. They have tr Ied to dissuade FAO from adopting too
extensl ve a development program for the southern seas by point-
ing to the special responsibil lty of the Antarctic Treaty
parties in areas south of 60o I and pointing also to the need
for special expert.'ise in Antarctic matters to handle these
questions.

ln this connection the Antarct'Ic Treaty parties have
pointed out that they have taken a number of important and
effective steps toward the conservat.lon of the resources and
that they hope FAO will have a role in the context of that
regime. The, should we say, unhappiness of Treaty parties when
other internationa'I organizations take separate initiatives in
Antarctic affairs l s often apparent. 1 t is reflected in their
frequent emphasis of their specia'I responsibl I itles and parties
have Informal ly stressed the need for other agencies to refrain
from premature action while the Antarctic Treaty parties them-
selves are actively working to develop necessary regimes.

The development of typical resource regimes for Antarctica,
for mineral or living resources, will begin a new era in the
region. Obviously, adoption of rules and regulations for eco-
nomic activity such as resource exploration and exploitation
does raise a series of difficult problems both within the
Treaty context and between the Treaty parties and outs'Ide par-
ties. Negotiations so far have demonstrated that it Is diffi-
cultt for the parties to the Antarctic Treaty to find a clue
toward a solution of the sovereiqnty issue. Some states with
claims stand on their claims, wh'I ie other states do not recog-
n i ze c, la ims. Somehow a way mus t be found through or around the
sovereignty issue in order to get an agreed regime. I f there
is no way around the sovereignty issue, the issue itsel f wi'I l
have to be opened. In that case, the question of the attitude
of the nonclaimant states to the claims and of their right to
present c'la'Ims of thei r own will have to be faced fully. Vari-
ous suggestions might be made toward an agreed compromise,
including elements, for instance, of the Svalbard Treaty of
I920. That Treaty recogn Izes Horway,'s sovereignty in the
Svalbard  Spitsbergen! Archipelago2o, but grants to the subjects

27 FAO/COFI proposals apply to areas south of 45oS with no
southern I lmi t, whereas the Antarct I c Treaty Area extends
north to 60o5. Defining 1 ines of demarkat ion between waters
under national jurisdiction, under special treaty jurisdiction
and under general internationa'i law 'Is one of the most dlffl-
cul t and potential ly controversial issues 'involved in estab-
I ishlng the marine resources regime.

28 Under the Treaty "The HIgh Contracting Parties undertake
to recognize, subject to the stipulations of the present Treaty,
the ful l and absolute sovereignty of Norway over the Archi-
pelago of Spitsbergen..."  Article I!.
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of all Treaty parties an equal right of access and equa 1 rights
of explor'Ing and exploiting natural resources in the Svalbard
region� . 9 Such a system might be imagined also in Antarctica,
where an equa'I access clause cou ld be extended to include eco-
nomic act'Ivities, and where taxation shou'Id only be used 'In
favor of the Antarctic region and not for the benefit of those
claiming jurisdiction. Such a solution, however, will raise
opposition at least from some of the parties, particularly
those that are close to Antarctica. I mention them specifi-
callyy because LatIn American parties to the Treaty  Argentina
and Chile! and Australia find it more necessary perhaps than
any of the other states to point to the importance of recogni-
tion of their full national, sovereign rights. Other states,
including Norway and the United Kingdom  and New Zealand!
appear to be more f'lexlble on this score, and may be prepared
to compromise in favor of a joint solution within the framework
of the Antarctic Treaty. If that would be enough to satisfy
the nonclalmant states and, particularly, all non-member states,
ls a different question.

This Is where you have the second set of serious di f flcul-
tles. In addition to internal problems between the Antarctic
Treaty parties on the one hand, problems also may arise between
the Treaty parties and nonpartfes on the other. Development in
regard to these problems may be strongly affected by the out-
come of the Law of the Sea Conference. Antarctic resources are
discussed pr'imarlly in the context of continental shelf and
fisheries development. The final result of the Law of the Sea
Conference obviously may be expected to have an impact. upon the
legal and the political status of Antarctic ocean space. You
can imagine two types of effect here. First of all, if the
underdeveloped countries of the world do not get from the Law
of the Sea Conference that degree of benefit which they expect
from an international seabed regime, we may assume that these
states will want to move into any new field that might be
exploited to benefit their interest. Antarctica today is the
only remaining major resource area in the world apart from the
deep seabed that could be impounded for the benefit of the
underdeve'loped countries.

29 Thus, "Ships and nat ionals of al 1 the High Contracting
Parties shall enjoy equally the rights of fishing and hunting"
 Article 2! and "subject to the observance of local laws and
i egu1 at I ons, they may carry out there wl thout impediment a 1 'l
maritime, Industrie'I, mining and coeeerciai operations on a
footing of absolute equal I ty..."  Article 3!. Furthermore,
"Taxes, dues and duties levied shal 1 be devoted exclusively to
the said terri tories and sha'l l not exceed what i s requi red far
the object in view..."  Article 8! .
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pven If an effective international seabed authority is
established, problems may evolve bo'th because success may
sharpen the appet i te and because there wi I 1 be a quest i on of
defining the 'Iifni t between the potential Antarctic regime and
an international regime. Should the 60oS limit of the Antarc-
tic Treaty apply even though that would withhold vast areas of
high seas. from the international authority7 If so, what does

mean when the Treaty i tsel f says that i t appl les to all
areas south of 60oS frat without prejudice !o internationa]
r ights on the hi gh seas wi thin that area?3 Or should one
introduce national 200-mi le economic zones in Antarctica, such
as some states are considering, or a "collective Antarctic
Treaty Zone"7

shoul d 1 ike to conc I ude my remarks by pointing to the
opposing tendencies that are evolving here. On the one hand,
the Treaty parties themselves are pressing forward with deter-
mination to rearh a solution among themselves. While striving
to act wi thout prejudice to the interests of al l mankind in
Antarctica, the Consul tati ve Parties nevertheless want to pre-
sent the wor'ld with a fait accompl i in a regime for minerals
and for marine I iving resources. The parties do this in recog-
ni tion of their own special responsibi I ity for Antarctica; and
they do it in an effort to preserve what they see as a para-
mount interest, that of protecting the Antarctic environment
and its ecosystems against excessive and unwise use. But of
course in doing this they also want to benefit their own inter-
es'ts ~

On the other hand, there is an international conmunity
that so far has been passive in regard to the Antarctic region,
but that may soon find it necessary or convenient to take up
the Antarctic issue 'fn a different forum than that of the Con-
sultative Parties. In one sense, then, there is a race for
time where Antarctic Treaty parties may feel pressed to act
more deliberately and with necessary speed to adopt a regime
before lt is too late, before the question is brought into a
di fferent forum. Parties outside the Antarctic Treaty may push
exactly for that in an effort to have a say in the distribution
of hoped-for riches of Antarctic resources.

Open conf 1 ict between these two trends, I submit, wil I not.
benefit either the solution or Antarctica itself. I t will

3OUnder Article Vl of the Antarctic Treaty "The provisions
of the present Treaty shal I apply to the area south of 60
South Latitude, including ice shel ves, but nothing in the
present Treaty shall prejudice or in any way affect the rights,
or the exercise of the rights, of any State under internationa'I
law with regard to the high seas within that area."
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def'Ini tely take both wisdom and statesmanship wi thin the Ant-
arcticc Treaty context to establ i sh a wi se regime that takes
into account broad international needs and requirements for
resources and the interests of both the claimant states an4 the
rather exclusive group of states that ls active in Antarctica.
At present I t seems that the Antarctic Treaty approach i s ga in-
Ing support. Consultative Parties to the Treaty are acting
more deliberately and with greater success in handling the for-
merly "untouchable" problems of economic exploitation and
resource regimes. Significantly too, other countries with an
Interest in Antarctic resources that unti'I now have not partici-
pated in the Antarctic Treaty Consultative Group are now join-
ing i n . Already, Poland has acqui red consultative status;
additional countries have acceded to the Antarctic Treaty,3
There is little doubt that they do so primarily because they
have an 'interest in the marine living resources in Antarctic
waters. This means, then, that the Antarctic Treaty system now
includes most af the s tates w i th a capab I'I i ty for Antarctic
aperatlons. I find it very dlfflcult to believe that any solu-
tian to the Antarctic resources problem in the form of a regime
adopted in any other forum than the Antarctic Consultative
Group can be carried out with success unless, of course, the
Consultative Parties are fully agreed to moving negotiations
into a different forum and approve the final result.

3l The following states have acceded to the Trea ty:
Poland �96l, consultative status 1977!, Czechoslovakia �962!,
Denmark �965!, Netherlands  l 967!, Romania  I 97i !, German
Democrat I c Republ ic  l974!, Brazi 1 �975!, Federal Republ lc of
Germany  I978!.
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INTERNATIONAL LEGAL ISSUES REGARDING TOWING OF
ICEBERGS AND ENVIRONMENTAL EFFECTS

QF ICEBERG EXPLOITATION

Curt Epperson
University of Washington

Seattle, Washington

Introduction

This article examines some of the legal issues which may
arise if exploitation of Antarctic icebergs is begun, The pur-
pose of this article is to examine questions of passage arising
from towing of icebergs through areas subject to national juris-
diction and legal issues arising from possible environmental
harm.

This article Is an edited version of a much longer paper.
However, those issues which are not d'iscussed here have been
the subject of analysis at other times and places. For the
readers' conven'ience some citations to those other mater'lais
are here inc'luded in Appendix

I. Pro osais to Trans ort Iceber s

'The idea of towing icebergs from Antarctica to various dry
areas of the world hah been around since the 1950's, at least.
John Isaacs of Scripps Institute, La Jolla, seems to have been
the first to make a scientifica'lly based proposal, although it
was not published until 1961  Isaacs, 1961!. The idea of towing
icebergs was discussed simplistical ly in other publications dur-
ing the 1950's  Burt, 1956, p. 2!. During the late 1960's and
cont.inulng to the present, interest in towing lcebergs has grown
and recently several detailed, technical proposals have been
published explaining problems which iceberg moving schemes will
encounter and offering some solutions. For the purpose of this
paper, it is not necessary to examine al'1 of these schemes
 Al-Faisal, 1978; Benedict' 1978; Job, 1978; Oavis, 1978; Fuhs,
1978; El-Hares, 1978!. But for purposes of a genera'I under-
standing and because some legal questions could arise as a
result of movement problems, 1 will summarize a couple of the
first detailed proposals  Weeks and Campbel'1, 1973, p. 207;
Hul t and Ost rander, 1973! .

A. Weeks-Cam bell Pro osal

The Weeks-Campbe'll Proposai considers the problem in four
main parts. The first deals with the 'locat'ion of a supply of
large tabular icebergs and concludes that the Anta rctic ice
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shelves create a wide choice of sizes of tabular icebergs.
Tabular icebergs are ideal for towing because they are flat on
top and wi 1 1 1 ikely prove to be more stable under tow  Al laire,
1973, p. 21! .

Weeks and Campbell then d'I scuss problems associated with
movement of icebergs. They calculate towing force requirements
by examining the drag of di f ferent s i ze i cebergs and show that
form-drag will be very high. Some advantage ca~ be gained by
either choosing more "ship-shape" icebergs or by undertaking
some shaping operations. They calculate that a towing velocity
of between .25m/s - .5 m/s  ~$ - l knot! wi 1 I be sufficient to
al low maneuverability under adverse condit.ions, while keeping
at' a minimum the drag increase which occurs as velocity
increases.  Orag is proportional to velacity.!

Weeks-Campbell calculations on the amount of towing force
needed show that no single tug currently in existence has the
amount of power required to tow huge icebergs.  Towing smail
icebergs may be possible with existing tugs, but the smaller the
iceberg the less fresh water left after melting toss.! However,
they conclude that a super tug could be built with a power plant
sufficient to do the job. The power plant would be similar ta
those. proposed for large icebreaking tankers. Furthermore, they
note that the U.S.S. Enterprise has $04 more power than the
amount they calculate is necessary. Such a tug could tow an
Iceberg 230 m. wide with a length of 920 m. �09 x 10~m3 of
ice!,

Melting in transit is the third main point of the analys,is.
Here, Weeks and Campbell have an extensive discussion which
looks at water temperatures, trajectories  routes to Australia
and Chile!, and towing times. They conclude that "if a large
enough iceberg could be towed, large volumes of ice could st.ill
be delivered, even considering the melting losses  Weeks and
Campbell, I973, p. 218!.

The fourth part of the analysis is concerned with an esti-
mate of economic feasibility. The approximate costs of con-
structing and operating a tug are stated; costs of iceberg water
are compared with desalinated and Irrigation water, The data

1The only source of large tabular Icebergs in the Arctic
is the Ward ice Shelf in Greenland. However, production of
icebergs there is erratic, and very few of those which are pro-
duced exit into the Greenland Sea where they are accessible.
Tabular Icebergs begin as snowfa I I, which over time becomes
packed down Into ice. The ice moves p'last ica 1 ly down the slope
of the continent toward the sea, where large icebergs eventually
calve off and float out to sea.
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indicate that for del iveries to Austral ia or the Atacamba
desert, iceberg exp loi tation for fr esh water i s economical ly
competi t I ye

Weeks and Campbel l conclude by looking at their previous
analysis stating that it could be greatly Improved- There is a
need for more informat ion, perhaps based upon some experimenta-
tiari. Environmental effects need greater study, as do met'hods
of processing the Iceberg once It reaches its destlnatlon.
Weeks and Cainpbel 1 refer to their study as a "f irst approxima-
tion" which, although not an ''adequate look," yields resu'Its
"which are very exciting."

B. Wult-Qstrander Pro osal

The Hult-Ostrander study takes a broader approach to the
'idea, not limiting its analysis to iceberg use in the Southern
Hemisphere. The study begins with an explanation of current
water shortage problems in the Southwest United States and later
deals with iceberg use in the U.S., Africa, the Middle East, and
Aus tr a 1 ia,

Hult and Ostrander propose towing trains af icebergs, They
also discuss wrapping these huge icebergs with sheets of plastic
to reduce mel ting.2

Hult and Ostrander calculate that at low speeds in high
latitudes the coriolis force wi1 I be from the dominant resis-
tance. The effects of this force can be calculated, but it
introduces a factor which previously has been unimportant in
ocean transpor tation  E'I-Hares, 1978! . The exact effect ls
unknown as is the effect of waves and winds, and these are areas
which need further investigation. Hul t and Ostrander examine
the use of icebergs in the context of the Southwest U.S. con-
cluding that iceberg water would be a valuable auginentation for
existing supplies  see also Hul t, l974!.

The Hul t-Ostrander proposa'I contains technicaI data and
analysis on ice accumulation and loss in the Antarctic, control-
ling melting of icebergs, costs of moving icebergs, transport
calculations and models, and water flow around a submerged
moving body. The actual calculations are not limportant for the

2This Idea of wrapping an iceberg to reduce melting is
very important, although I t may seem silly. Wrapping an ice-
berg would reduce mel t loss enough to make feasible the towing
of much smal ler icebergs. This ln turn means that existing
ships might have the power required to do the towing. See

AI-Faisal, Water Supply and Weather Modifications Through
the Use of Transported Iceherps from the Antarctic. Desai ina-
tion, 1977, 20, p. 4 Ig.
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purposes of a legal ana'lysis. What is important is that Hul t
and Ostrander, like Weeks and Campbel I, are able to show tech-
nological and economic feasibi1 'ity. Additional ly, it seems cer-
tain that continued technological advances will make iceberg
exploitation less costly. For example, a method has been
devised to calculate iceberg volume from photographs  Farmer,
1977, p. 83!, and the Earth Resources Technology Sate! lite pro-
vides a good method of locating suitable icebergs  Hult and
Ostrander, 1973!-

C. Partlc.'i ant Nations

Because Iceberg exploitation wii I be extremely costly and
profitability uncerta In, there are likely to be on'ly a few
nations which attempt exploitation. Potential exploitation by
the U.S. is mentioned by Hult and Ostrander, since there Is a
great need for more water in the ar'Id Southwest. However', those
needs may be satlsf'ied by lnterbasin diversions, e.g., taking
Columbia River water through pipes to California. Even given
the opposition in the Pacific Northwest to such a p'Ian, it seems
more likely than a major iceberg exploitation scheme,

Weeks and Campbell focus their proposal on poss'ible use In
Chile  Atacamba Desert! and Australia. Those areas are attrac-
t'Ive for iceberg exploitation not only berause of the need for
more fresh water, but also because of their proximity to Antarc-
tica. Not only are they much c'loser than other arid regions of
the wor'Id, but the ocean currents favor transport to Australia
and Chile. However, in the case of Chile, It seems very unlike-
ly that a country with triple digit inflation will take on a
high risk, high technology, high cost venture 'like iceberg
exploitation until economic stability is achieved. When that
goal Is reached Chile may engage in iceberg exploitation,
although Chile will experience special costs due to the neces-
sIty of pumping the water over the coastal mountain range. This
economic stability consideration does not app'ly to Australia.
Iceberg exploitation may, in the near future, provide a way to
irrigate large portions of Australia.

South Africa, also in an advantageous geographic position,
perhaps could use the water for agr'Iculture in its arid regions .
But current political instability casts doubt that any such huge.
project will be mounted In the near future.

Saudi Arabia is the remaining most likely participant. The
interest of that nation must be judged in the context of the
inenediate future, i.e., within 4-8 years. The need for fresh
water ls increasingly desperate3. The geographic problem is the

3P rince Mohammed Al- Faisal, Instigator of the First Inter-
national Conference on Iceberg Uti I Ization, held October 2-6,
l977, at iowa State Vniversity, and formerly the head of Saudi
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major obstacle; it seems likely that some sort o protection to
inhibit melting must be devised for the Iceberg. In any event,
the interest of Saudi Arabia must be taken seriously, given the
vast financial resou,rces available. The only other source of
fresh water is through desalinization. Thus, the problem is to
devise a way to deliver and prepare for use iceberg water at
less cost than desalinfzed water. Given all the unquantified
varIables which could greatly Increase or decrease costs  for
example, the radfcal increase in fuel costs, which would affect
on Saudi Arabia fn the form of opportunity costs!, it seems
likely that the actual costs of Iceberg exploitation will not
be known untfl It is studied much more� or perhaps tried. It
may be that Saudi Arabia intends 3ust such an experiment.
II. Claims with Res ect to Movement of lceber s

A. Claims to Access

Terri torl al Sea

There are several water areas over which coastal states
have varying degrees of authority. In areas where lcebergs are
towed near land, this authority may have an fmpact on icebergexplof tat ion. The first area to be examined ls the territorial
sea.  The internal waters are not discussed, since It is
unlikely Icebergs w'ill be towed through any internal waters,
and coastal state authority ls absolute In any event.!

a. 19 8 Convention on the Territorial Sea and

Coastal state authority ln the territorial sea is very
broad, but an important I imitation on that authority Is the
right of Innocent passage . That doctrine seeks to balance the
Interests of the coastal state  for example, security and pre-
vention of activities which might have an adverse effect on the
land areas nearby! against the general comnunity interests  pro-
motion of transportation and trade!. The 1958 Convention pro-
vides that "the coastal s tate must not hamper innocent passage
through the territorial sea" Convention on Territorial Sea,
Article 15!. The party towing an Iceberg wi 11 cia Im passage
through the territorial sea as a right under the doctrine of
in~ocent passage.

Arabia's water desalination program, told an iowa T.V. audience
that hfs country would spend $15 billion on desal lnatfon by
l981, and not have enough drinking water by 1985. Sc'fence,
l 977, I 98, pp. 274, 276.

"Wil ford Weeks has said if you tried to drag an unpro-
tected iceberg to Arabia or Southern California, "you would end
up with nothing but a towlfne." Science, 1977, 198, p- 275-

213



The first claim that a coastal state may make to support a
denial of passage by a ship towing an Iceberg is that innocent
passage ls a right which only pertains to vessels, and since an
iceberg is not a vessel, there is no right of innocent passage.
Although this argument may be technically correct  the 1958 Con
vention specifically says "shi s of all states..."!  Convention
on Territorial Sea, Article lt has little other validity.
Since coastal state authority is predicated upon the notion of
balancing coastal state and consnunity interests, the right of
innocent passage should not depend upon a technicality such as
this.

In looking at Artfcle 14�! one sees that it defines lnna-
cent passage in a way which leaves a great deal of discretion
in the coastal state, I.e., "passage is Innocent so long as not
prejudicial to the peace, good order, or security of the coastal
state."

Based upon this language, arguments which a coastal state
might pose as a justification for denying passage to lcebergs
under tow are: �! the potential disruption of other traffic
caused by the slaw-moving tug with Its iceberg; �! the poten-
tfal hazard from an iceberg grounding or breaking up, I.e.,
calving off smaller icebergs; and �! the potential disruption
of coastal fisheries caused either by thermal pollution or the
presence of fresh water from melting. These are all unknown
elements which might cause a coastal state to assert passage ls
detrimental to its "peace, good order, or security." Under the
1958 Canventfon, such arguments by the coastal state might be
valid, since the Convention provfs fons are obviously ambiguous.

The final Impact that the terrltarlal sea authority of a
coastal state may have on iceberg towing relates to the power
of the coastal state ta promulgate regulations pertaining ta
navigation  Mc0ougal and Burke, 1962, p. 301! and pollutfan.~
Under the 1958 Convention, lt Is not clear if non-compl lance
with such regulations renders passage non-innocent, but the
question Is largely Irrelevant. If a potential violator knows
of the regulations and knows its vessels wi I I be subject to
detention or arrest, it will probably choose not to enter the
territorial sea. The resul t ls the same as I f innocent passage
had been denied.

51n this regard the '1958 Convention is not clear. It
refers to the Authori ty to enforce "sanitary" regulations out
to the limits of the contiguous zone, i,e., l2 miles. The prac.�
tice of states ls to prescribe pol lutlon regulations for the
territorial sea and contiguous zone and over wider areas in
some situations  for example, the 1970 Canadian Arctic Waters
Po 1 1 ut I on P reven t 1 on Act! .
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b. Informal Com os i te Ne ot iat in Text

The ICNT Provisions on the territorial sea and the right
of innocent passage are quite clear. Under terms of the ICNT,
there Is no questio~ that the coastal state can regulate pollu-
tion. Furthermore, the ICNT provides that passage is not inno-
cent if it involves "any act of willful and serious pollut'ion,
contrary to the present convention"  Artfc'ie 19!. Of course,
there Is some question as to what constitutes "serious" pol lu-
tlon, but given the nature of coastal state control in the ter-
ritorial sea, i.e., sovereign control subject only to the
rather llmlted right of innocent passage7 the coastal state may
very well be able to define thermal pollution from lcebergs. as
serious, in the absence of any data to the can trary,

lt appears that under the ICNT, the coastal state may pro-
scribe passage of tcebergs through its territorial sea by
classifying it as non-'innocent or regulate such passage under
its power to regula te nav'igation and pollution. The latter
powers are limited by Article 24, which says the coastal state
shall not impose requirements "which have the practical effect
of denying or impairing the right of innocent passage." Buthere again, it is unc'lear what that clause means, since regula-
tions may have practical effects which differ greatly from oneship to another. A logica'i interpretation would seem to dictate
that where the use is extraordinary or unusual, regulations
which app'iy to other uses, and are reasonable in that regard,
might proscribe the extraordinary or unusual use.

2. Exclusive Economic Zone

Me see from the discussion above that there is a variety of
arguments a state could use to prevent passage of lcebergs

61CNT  Informal Composite Hegotiating Text!, Third U.N.
Conference on the Law of the Sea, H. Y. Session, May 23-
July 15, 'l977, at Article 21." 1. The coastal state may make laws and regulations...in

respect of...the preservation of the environment of the coastal
state and the prevention, reduction and control of
pollution thereof;"

See also' Artie'le 212�!"coastal states may, in the exercise of their sovereignty
within their territorial sea, establish national laws andregulations for the prevention, reduction, and control of
marine pollution free vessels."

7For a discussion of the coastal states' sovereignty over
the territorial sea, see D. P. O' Connell, 'The juridical nature
of the territorial sea, British Y.B. International Law, 197l,
45, pp. 303, 337-361.



through i ts territorial sea. However, the practical effect of
this may be minimal. The icebergs which are large enough to be
exploited economically also require depths of at least 590 feet.
Thus wIth only a few exceptions {perhaps only where a state
claims a 200 mi le territorial sea! tugs towing icebergs will not
traverse terri torla I seas.

Even though terri torfal seas may be avoided along most
potential routes, It is more difficult to avoid passage through
200 ml le exclusive economic zones. Admittedly, the exact pro-
visions of natfonal legislation establishing an EEZ may vary
from state to state, and so In specific situations national leg-
islation should be closely scrutinized. Here, we will analyze
the provisions of the ICNT, on the assumption that it Is an
expression of customary international law, at least fnsofar as
transit through the zone is concerned.

The first point to make Is that coastal state interests in
the EEZ are less broad than in the territorial sea. Speclf I-
cally, coastal state Interest in protecting its security and
sovereignty, requiring authority aver a 200 mlle zone adjacent
to its territorial sea, is not as strong. Given this, good
policy dictates that the coastal state exercise less authority
in the EEZ than it does in the territorial sea  Burke, pp. 267.
282!- This is especially true when one recognizes that commun"
Ity interests fn freedom of navigation are much greater in the
EEZ, since avoidance of such broad zones is more difficult, and
therefore potentially more costly, than avoidance of transit
through a territorial sea.

Under the ICNT, the EEZ is not a part of the high seas
 Article 86!, and, therefore, high seas freedoms are not all
applicable in the EEZ. But neither is the EEZ sovereign state
terr!tory. According to Article 56, the coastal state has
"sovereign rights for the purpose of exploring and exploiting...
the natural resources." Sut, even given this relatively limited
degree of coastal state authority, the ICHT seems to make the
rights of navigation fn the zone subservient to the coastal
state rights. Article 58 I! states,

In the exclusive economic zone, all states, whether
coastal or land-locked, enjoy, h

rovfsions of the resent conve
re erred to n Art c «o nav gatlon and overfl lght
and the laying of submarine cables and pipelines, and
other internationally lawful uses of the sea related
to these f reedoms...

The right to navigation is further restricted by Article 58�!
which states,
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ln exerci sing their rights and performing their duties
under the present convent ion In the exclus ive economic
zone, states shall have due regard to the rights and
duties of the coastal state and shall comply with the
'iaws and regulations established by the coastal state
in accordance with the provisions of this Convention
and other rules of internationa'I law...

Obviously the coastal state may prescribe some regulations, and
such ability to regulate implies some competence to enforce
 Burke, p. 285!, But since Article 58 provides for freedom of
navigation, it seems the coastal state may not proh'ibit transit
as a punishment for violation of whatever regulations it estab-
I ishes.

At this point, it must be recognized that the nature of
coastal state regulations which might affect iceberg transport
Is unknown. Under customary International law there does not
appear to be coastal state authority to regulate pollution out-
side the territorial sea and contiguous zone. However, the ICNT
in Artie'Ie 56 gives the coasta'I state jurisdiction to preserve
the marine environment. That jurisdiction must be exercised in
accordance with other provisions of the ICNT, specifically,
Article 212 which provides,

...coastal states, for the purpose of enforcement as
provided for in section 6 of this Part of the present
Convention, may In respect of their economic zones
establish laws and regulations for the prevention,
reduction and control of pollution Frcxn vessels con-
formin to and ivin effect to enerall acce ted
internationa rules an stan ards esta s e t rou h
the corn etent nternat ona or an zat on or enera
d omat c con erence.

It ls clear that this art'icle g'Ives very I ittle competence tothe coastal state to regulate vessel source pol lution in the
EEZ. There is no coastal state prescriptive competence sepa-
rate from prescript'ions arising from Internat iona'I organizations
or diplomatic conferences  Burke, p, 286!. Although Article 212
provides for slightly greater coastai state competence In
"special areas," even that is } lmited by provisions requiring
appropriate consultations through the competent international
organization which must in effect give its approval to any pol-
lution control regulations for the "specia 1 area."

Note that this provision applies only to vessel source
pollution. Therefore, if a country restricts entry into Its
territorial sea on the grounds that i cebergs aren't vessels
and therefore can't undertake innocent passage, that country may
find difficulty in later asserting control over thermal or
fresh water pollution by the iceberg.
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To reiterate, the ICNT gives the coastal state very little
authority to regulate pollution in the EEZ, an4 at present
there wi1 l be 1 I ttie impact on iceberg towing. The coastal
state must conform to international law, and there is at present
no customary international law relating speci fical ly to the
types of pollution which an iceberg might cause, i.e., thermal
poi lut ion or fresh water pollution, However, the development
of' customery internat ional law regarding exclusive economic
zones is moving along outside of the confines of UNCLOS III.
It may be that there will soon be a recognition of coastal
state authority to regulate pollution within the economic zone,
as a part of its well-established authority to regulate and
conserve fisheries. Furthermore, althouqh in the past the
focus of internat'iona 1 conventions has ~mIncentrated on pollu-
tion of the sea by oi 19 and by dumping, attention is now
shifting to pollution of many varlet'ies. The 1973 IHCO Conven-
tion for the Prevention of Pollution by Shipsll  not in force!
directs its attention to prevention of pollution by oil,
noxious liquids, harmful substances, and ship sewage or gar-
bage. None of these provides a basis in international law for
coastal state regulation of iceberg passage through its EEL
but this discussion Illustrates how customary international law
is developing. If it could be shown that icebergs had an ad-
verse effect on fisheries w'ithln the EEZI2, we should expect
coastal states and internationa'I organizationsl3 to begin regu-
lating iceberg passage.

See the International Convention for the Prevention of
Pollution of the Sea by Oil, UST, 3, p. 2989; TIAS 4900; amended
in 1962, UST, 17, p. 1523; TIAS 6109; amended in 1969, TIAS 8505
 not in force! and In 1971  not in force!.

1OConvention on the Prevent'lon of Har'Ine Pollution by the
Dumping of 'Mastes at Sea, UST, 26, p. 2403; TIAS 8165.

11IMCO Doc. HP/conf/SP.35; Int'I Le al Materials, 1973,
12, p. '1319, opened for signature

12For example, the thermal or salinity gradients caused
by icebergs may have an effect on fish, although it isn' t
clear If they would be attracted, repulsed, or otherwise
affected. See R. Love, The Chemical Biolo of Fishes, 1970,
pp. 'I87, 209.

13For an example of comprehensive regulations which would
encompass iceberg transport see Canada, Fiji, Ghana, Guyana,
Iceland, India, Iran, New Zealand, Phllllpines, and Spain:
draft articles on a zonal approach to the preservation of the
marine environment. Presented to the Third U.N. Conf. on the
Law of the Sea, U.N. Doc. A/conf.62/L6 �974!,
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8. Acconmodation with Other Hi h Seas Users

1. Customar International Law and Freedom of Navi-

The first point to be made here is the obvious one, l.e,,
the towing of Icebergs 'In areas outside national jurisdictionwii 1 be undertaken as a righi under the principle of freedom of
navlgat lon on the high seas. For our purposes here, it is
suffl c'lent to def Ine the high seas as the area which Is outside
the exclusive control of any state. That definition as a gen-
eral statement may be inadequate, but since the issue here is
not which areas are under state control, the def'Inition will
suf f I ce.

The freedom of the high seas ls something of a fiction,
since states are not free to do whatever they please. "In past
practice, the freedom of the seas has meant that each state was
free to use the oceans in accommodation with other uses, not
that each state was given a license to engage In any activity
irrespective of effects upon the interests of others"  McDougal
and Burke, 1962, p. 81!. GIven that restriction, what uses of
the high seas are permissible7 In situat'Ions where one use may
conf llct with another, the question can only be answered by
examining and balancing values. Some exclusive use of the high
seas has been recognized.  For example, nations have at times
closed off an area of the high seas for weapons testing  Mhite-
man, Di est Int' l Law, I965! .! However, the general policy
goal of maximizing production and d'Istribution of values should
be recalled when we ba'lance conflicting uses.

The reason for this discussion Is to lay some background
as regards what high seas uses come under the doctrine of "free-
dom of the seas." There Is some possibility that long, slow
moving trains of icebergs will i nterfere with existing trans-
portat'Ion on the h'Igh seas. However, that potential Interfer-
ence should not disqualify the t ransport of icebergs from
residing under the umbre'Ila of freedom of nav'Igation. Given
technological advances making possible many more uses of the
high seas, uses ~hich may prove extremely valuable to mankind,
It would be folly to adopt arj approach wh'Ich unnecessarily pro-
hibitedd or discouraged new uses. Assuming that iceberg towing
will probably result in l'Ittle interference with present uses,
and given that such Interference need never rise to the level
of exclusive use of a given area, it wou'ld be incorrect to

l4«"Broadly speaking, one may say that the freedom of navi-
gation is to serve maritime traffic In the widest sense."
Butler, The freedom of navigation under international law.
J- Int' l- s Corn . Law, ]976, 6, pp. 1G7, I08.
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argue that iceberg towing is not permissible under customary
international law and bad pol icy to argue that i t ought not be
al lowed. Potent i a I interference caused by slow-moving iceberg
trains could be minimized by careful route selection. It may
be necessary to avoid certain areas,> but this should not pre-
sent a ma jor obs tacl e to trans por t operat i ons.

2. 1958 Convention on the Hi h Seas

So far this discussion has attempted to look at the cus-
tomary internat iona 1 law relating to freedom of the high seas.
There are, however, specific treaty provisions regarding the
matter. The }958 Convention on the High Seas  UST 13, p. 2312,
TIAS 5200! lists some freedoms of the high seas ln Trtlcle 2,
but it is arguable whether this list is complete  Mc0ougal 6
Burke, I/62, pp. 753-763!. In any event, the freedom of navi-
gation is expressly recognized, although not defined. This
means that iceberg transport is a legitimate use of the high
seas, either as a new use, included ln the general doctrine of
freedom of the seas, or as an aspect of the long recognized
freedom of navigation. The former argument is dependent upon
the concept of reasonableness implicit in the l958 treaty on
the high seas. I6 The latter argument is dependent upon analogy
to other presently conducted activities  for example, towing of
barges!. One might argue that the increased size of the object
under tow makes icebe rg transport non-ana logous to the me re
towing of barges. However, that argument tends more to show
that iceberg transport should be required to comply w'ith more
strict rules of the road to ensure safety  perhaps special
lights or other gear! and not that freedom of navigation does
not apply. I f such an argument can be used to show freedom of
navigation ls inapplicab'le, i t also seems that operation of
u'ltra-large crude carriers  which are many times larger than
tankers of just 10 years ago! cannot be conducted as part of
the freedom of navigation. Such an assertion is at least far-
fetched, If not ridiculous.

l5See Regulation 8, Chapter V, of the Int'I Convention for
the Safety of LIfe at Sea, UST, l6, p. 185; TIAS 5780.

i6HcOougal 6 Burke assert a principle of reasonableness
"may be inferred from the special references to certain uses of
the high seas which might adversely affect other uses. In
paragraph 5 the Corwnission listed a variety of uses which
'adversely' affect other uses and expressly stated they were
permissible activities or exercises of authority, In sum, the
Commission seems to have affirmed, implicitly and awkwardly,
that the sea is open to use for every purpose, subject to the
limitations of the requirement of reasonableness in relation
to other users."  HcDougal 6 Burke, l962, p. 761!
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3. informal Gom osite Ne otiatln Text

It appears that iceberg transport is an allowable use of
the high seas under customary international law and under the
provfsions of the l958 Convent'ion  which to a large extent
simply set out in treaty form customary law!. However, there
still remains the ICHT. An examination of its provisions
relating to the high seas is necessary to determine if those
provisions deviate from the 1958 Convention or the customary
principle. Such an examination reveals that the ICNT contains
no signlf icant and relevant changes--there Is no new issue to
analyze. Article 87 of the ICHT contains a non-exclusive list
of high seas freedoms, which must be exercised with "due consid-
eration for the interests of other states." This language is
far too general to constitute a meaningful restriction and
presents no new legal obstacles to iceberg transport.

Even if there are no international legal principles which
prohibit iceberg transport on the high seas, it Is arguable
that the actual conduct of the activity should be subject to
special safety regulations.l7 Transport of icebergs on the
high seas may pose unique hazards to other shipping. For
example, smaller icebergs may calve off and float away from the
iceberg under tow  Robe, Haier, Koilmeyer, 1977, p. 505$ or an
iceberg may become grounded and Imnobiie. Such grounding would
result In what is essentially an Island, In an area where there
was not an island previously. Therefore, It would not be shown
on charts and could constitute a sfgnificant hazard to naviga-
tion. A small Iceberg resulting from calving could also con-
stitute a navigational hazard, particularly If such calving
occurred fn trop'fcal waters where there is normally no expecta-
tion of encountering fcebergs.

The special hazards which may accompany iceberg transport
give rfse to some interesting questions of liability. For
exampie, Is a towing party liable for damages which result from
co'llision wfth a sma'll iceberg which calved off a large Iceberg
under tow' tkms the answer depend upon whether the accident

It is assumed that, at the least, established interna-
tional safety regulations will apply to Icebergs under tow.
Thesewould Include such things as lights and other necessary
safety equipment, See IHCO, The Activ'ities of the Inter-
governmental Maritime Consul tive Organization in Relation to
Shipping and Related Hatters �974!; also, the 1950 Interna-
tional Convention for the Safety of Life at Sea, UST, 16,
p. 185, TiAS 5780; The '1972 Convention on the lnternationa'I
Regulations for preventing Co'I 1 is fons at Sea, London, Oct. 20,
1972, reported in fV New Ofrections in the Law of the Sea, 505,
by S. Fay, R, Churchfl, M. Nordqufst Eds., 1973.
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occurs In an area where icebergs are normally found, or in a
tropical area7 The general admiralty principle which will
apply is that I lab I I i ty is based upon faul t  G I lmore and Black,
1975!. But in this context, what constitutes fault7 For exam-
ple, is a party not at fault If It takes reasonable precautions
to prevent groundfng or calving7 Perhaps strict I iabl I ity
should apply to iceberg towing. If so, will there be I lmlts on
I iabl I 1ty7 These questions are obviously very complicated and
would properly be subject to an fn-depth analysis. Such an
analysis will not be undertaken here because of the complexity
and variety of the fssues. The issues are mentioned because
many future problems may be avoided by present recognition of
potential hazards. As a general proposition, it is safe to say
that reasonable precautions may serve to prevent accidents and,
if such occur, reduce liability.

C. Potential Environmental Hazards from iceber Ex loi-
tat on Act vities

Opposition to Iceberg exploitation may arise from private
groups or states on the basis of concern over possible adverse
environmental affects. Included among these is the possibility
of damage to the marine environment by pollution. For our pur-
poses marine pollution can be defined as

introduction by man, directly or indirectly, of sub-
stances or energy into the marine environment
 including estuaries! resulting in such de1eterious
effects as harm to living resources, hazard to human
health, hindrance to marine activities Including
fishing, impairment of quality for use of sea water
and reduction of amenities. 18

Adoption of this harm-oriented definition of pollution
requires that one examine an activity to determine what harmful
effects it mIght manffest on the marine environment. In the
case of iceberg exploitation activities, this Is at best a
speculative task. The discussion which follows is not an exten-
sive review of all harmful effects which iceberg exploitation
may have on the environment. It is only Intended to suggest
that there may be some environmental damage. This possibility
requires an analysis of International environmental law.

IComprehensive Out 1 lne of the scope of the 'long-term and
expanded programme of Oceanic exploration and research, as
approved by the IOC, Sept. 1969, Part I.3.  UNESCO/IOC, Surlnary
Report of Sixth Session, Sept. 2-'l3, 1969, Annex IV at 'l2.
U.H. Doc. SC/HD/19  June I, 1970!.
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l . Env i ronmenta1 Hazards in Gener al

To begin with, there will be some cooling of sea water sur-
rounding the Iceberg, both dur ing trans i t and at the destina-
tion. The extent to which this cool ing wi1'I take place Is
unclear, pr imari ly because a strong incentive exists to reduce
the effect as much as possible. I9 This ls because the greater
the insulat'Ion around the Iceberg the less loss there will bedue to melting, with consequent gains in economic feas'Ib'I ilty,>0
Given this incentive, there is good reason to believe this
cooling effect will be kept to a min'Imum. However, to the
extent that it does take place, there could be some harm to the
marine ecosystem. Many marine organisms can survive only
w'ithin specific temperature ranges; cooling or heating the
water may result in such effects as reduced reproductive rates,
slowed growth, or death.21 However, in the past scientific
concern has focused primarily upon the effects of thermal pol-
lution in the form of heat discharge  which ls sti 11 regarded
as a local, not an international, problem!, so further study of
this cooling effect is needed  Davis, 1972, p. 305; Bader,
Roessler, Thorhaug, 1972, p. 425!-

Another possible environmental effect is contam'Inatlon of
the salt water around the Iceberg by fresh water. This effect
ls like the cooling discussed above in that it Is a resu'it of
the melting process. As with cooling, this effect may be 'Insig-
nificant because of the strong 'incentive to inhibit melting as
much as possible. Again, ln the absence of studies specifi-
cally dealing with this problem, any attempt to define possible
harmful effects is specu lative. There are studies showing that

The most discussed method by wh'Ich this would be accom-
plished Involves wrapping the entire iceberg In plastic at the
beginning of the towing operation. See Prince N. Al-Fa'Isai,
~SU fB Foot hole 2,

2DHote that in this respect, iceberg exploitation differs
radically from other activities which cause pollution as a by-
product, In this situation, the cost of pollution Is auto-
maticallyy internal ized, and the cost to the polluter may be
much greater than the cost to the general community.

2ll t may be possible to increase growth rates and reproduc-
tion of fish by controlled art'ificial warming of cold waters by
thermal ef f 1uents  see J. V. Hedgpeth and J. J. Gonor, aspects
of the potential effect of thermal laterat ion of marine and
estuarine benthos in F. L. Parker  Ed.! Sloio ical As ects of
Thermal Pol iut ion, Nashv'll le, Tennessee: Van er i t Un vers ~ ty

lll9, . ! .
structive uses of thermal additions to estuaries. BIo Science,
9&7. 7. . 698.cial cooling will result in slowed growth of some marine life.
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reduced sai lnity increases morta! I ty among some species of
coral,2> but this information may be irrelevant when we con-
sider the fact that icebergs suitable for expioi tation will
draw 500-1000 feet of water.23 Most coral s must be much closer
to the surface to get sufficient light to live. Additionally,
there is research showing mortal l ty in coral s resulting from
increased salinity  Johannes, 1972, p. 369j. Ef fluents from
desal inat ton plants  the source of fresh water which iceberg
exploitation may supplant! are characterized by high salinity
levels. Thfs leads to the canclusion that in areas where ice-
bergs may result fn coral mortality, the effect of a likely
substitute source of fresh water, i.e., desalination, may be
similar. However, which source of fresh water creates less
hazard to coral is not presently known.

The last potential environmental effect which will be
examfned is really not just a single effect, but a group of
things which may or may not happen. For convenience we can
label these under the category of climate or weather modifica-
tion eff'ect. " Whfle these are more speculative than the

221 i"Fresh water is thus clearly a pollutant when introduced
into the reef environment through man's carelessness." R. E.
Johannes, coral reefs and pollution. ln M. Ruivo  Ed,! Marfne
Pollution and Sea Life, Fishing 8ooks LTD, London, 1972,

3 .37
23There is an interesting sidel ight to the problem of pol-

lution from lcebergs. If an iceberg operation is conducted in
such a way as to cause a great deal of cooling in surrounding
waters, or a decrease in salinity, it wli'I be because the ice-
berg ls floating unwrapped, perhaps waiting to be cut up and
towed into shallow waters. However, because the fresh meit
water is less dense than salt water, melt from the iceberg will
rise from the bottom, along the sides of the iceberg. This
effect has been calculated and the resulting conclusions are
that a melting iceberg will produce significant upwel'ling of
nutrfent- rich bottom water to the surface. More study of this
is needed to determine to what extent th'is advantageous effect
might offset possib'le other adverse effects. See S. Neshyba,
upwe'I'ling by icebergs, Nature, 1977 ' 267, p. 507.

"The distinction between weather modification and climate
modification a'iso should be made clear. Weather modification
activities attempt to produce transient effects on localized
weather systems for immediate or short-term results. Climate
modification is still a potential development for the future;
such activities would attempt to make relatively long-term or
last'Ing changes in climate. Although mank'ind may be modifying
climates inadvertantiy through industrial or technological
activity, human fnduced climate changes have not been docu-
mented satisfactorily and cannot yet be manipulated for bene-
ficiall results.'' l.. 0. Mood, weather modification activit'les,
Hat. Res. La er, 1970, pp. 367, 368.
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things discussed above, they are also potentially the most
hazardous and may form the basis for vehement opposition to
Iceberg exploitation from the international community ln gener-
al. Even though these highly speculative effects are so
unlikely as to be barely worth consideration, they are worthy
of mention, If for no other reason than to point out the virtual
impossibility of occurrence.  This wi 1'I be particularly true
if iceberg exploitation under U.S. sponsorship Is undertaken
and an environmental Impact statement is required, as It sure'ly
will be  Hational Environmental Pol'Icy Act, 1969!! .

The first aspect of this problem is to look at possible
global climatic effects resulting from removal of Icebergs from
Antarctica. ~5 Knowledge about Antarct ica's role in determining
world cl imate Is recent and Incomplete. The polar ice Is known
to act as an insulator of the water from !he air, wh'Ich reduces
heat exchange both in winter and sunlner.>> Theoretically, if
enough Icebergs were removed from the Antarct'Ic, there could be
an effect on the heat exchange and thereby an effect on the
global climate.

The I Ikelihood of this effect. is renete, to say the least.
The number of icebergs which wll 1 be removed to satIsfy demand
for fresh water wi 11 be very small In relation to the tota'I
number of Antarctic icebergs. 7 Furthermore, the water area

2~Although the effects are discussed here as potential haz-
ards, their likelihood Is extremely remote. The need for fresh
water and the capacity to move It from Antarctica to other
places In the world is infinitesimal when compared to the
amount of water stored in the form of Antarctic ice. Initial
Antarctic iceberg exploitation wi1 1 be comparable to removing
a handful of sand from an ocean beach.

~6"..- T!he extent of ice on the ocean regulates heat
exchange between ocean and atmosphere and influences the pat-
tern of net atmospheric cooling, thereby inf'luencing the ther-
mal forcing of the dynamic system." J. L. Fletcher, polar ice
and global c'limate machine, Science and Public Affairs Bulle-
tin of the Atomic Scientist. . . pp.

> Although the number of Icebergs in Antarctica is not
known, estimates have been made regarding the amount of fresh
water contained 'In a huge tabular Iceberg, and the amount is
staggering. The U,S. Navy has been tracking an iceberg in
Antarctic waters for the past 10 years  fearfu'I that it m'Ight
enter shipp'ing lanes!. 'The iceberg Is 45 miles long and 25
miles wide  about the size of Rhode Island!. Its depth is
estimated at 750- 1000 feet. Th'is is, of course, far beyond
towab'le size, but this Iceberg contains enough fresh water to
supply all of California's needs for 'I,IOO years! Aviation
iieet and S ace Techno le , 1 06, p. 42, April 29, 'l977 .

225



POLAR REGIONS

covered by those icebergs is slight when compared to the total
area of the Antarctic pack I~e, which provides the bulk of the
'insulation mentioned above.

Another climatic effect with interesting implications ls
deep ocean currents. Cold water from the Antarctic flows off
the continental shelf and moves north  at up to 3 miles/day!
along the ocean bottom.2~ The exact Impact which this has on
ocean currents  and thereby on global climate! 'is unknown, but
removal of too much Antarct'Ic Ice might have an effect on this
phenomenon. Again however, it seems unlikely that much ice will
ever be removed.3~

Given the discussion above, it is apparent that actual
removal of Icebergs from the Antarctic at least for the fore-
seeab'le future wi1'I have no perceivable climate or weathermodifi-
catlon effects, out the presence of icebergs in arid regions
of the world could easily have noticeable weather modi f Ication
effects. Creation of fog and a lowering of regional tempera-
tures are the most obvious examp'les.31 A'Ithough the impact of
these changes wl 1 1 Increase as an exploitation program grows,
I t seems 1 ikely that local weather modi flcat ion wi I 1 be not lce-
able at a relatively low level of activity, and not dependent
upon attainment of a much higher level of future activity.
This potential loca'I weather modl f ication, a'long with the poten-
tial pol lutlon d'iscussed above, mandates some examination of
international env i ronmenta I l aw.

The Antarctic Ice pack during winter is Ik times the
area of the continent and I/5 its winter area during the sum-
mer. Fletcher, ~su ra footnote 25.

9Al though water ls unique among compounds in that it
expands and becomes less dense when frozen, I t contracts whi le
being cooled unt.i 1 1 t reaches about 4 degrees cent,'Igrade. Th'I s
increased density results in cold Antarctic water fiowing down
the An t a rc t 'I c Cont i nen ta I Shel f, c rea t ing deep ocean cur ren t s
which reach into the North Atlantic and North Pacific oceans.

The role that lcebergs p'lay regarding the deep ocean cur-
rents ls unknown. They probably contribute to the cooling of
the water around them, but the deep ocean currents are not com-
posed ot fresh iceberg water, but rather cooled salt water.
The fresh water rises to the surface.

Prince H. AI-Faisal suggests modifying Saudi Arabia's
weather by lowering the temperature. He asserts that a 200
million ton iceberg couid cool by 5 degrees centigrade a "mass
of air equal to the one that would flow within ll0 m. from the
ground at lm/sec. on a 10 km wide front for five months."
~Su ra footnote 2 at 421.
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2. International Environmental Law

a. Treaties and Conventions on International
Envrronmenta Law

International law concerning pol lut ion and nedif icatlon of
the ocean environment I s Just beginning to develop. The area,
since it has been one of concern f' or a relatively short time,
wl 11 be subject to further development In the near future.32
The view for hundreds of years was that the oceans were so vast
and man's activities so limited that the Impact of those
activities was negligible. Obviously, this is no longer true.
The doctrine of freedom of the seas, insofar as it embe'll ishes
freedom to pollute subject only to flag state jurisdiction, ts
inadequate as a result of modern technology and new ocean uses.

This discussion is not intended to be a detaI'led analysis
of International environmental law generally, but rather an
examination of international environmental law as I t may Impact
on Iceberg exp'loitatlon. There are no international treaties
or conventions which directly apply to iceberg exploitation.
Article I of the 1958 Convention on Fishing and Conservation of
the Living Resources of the High Seas  UST, 17, p. 13S, TIAS
5969! 'imposes a general duty upon states to conserve living
resources of the high seas, That Convention, however, is con-
cerned with f'ishing activities; although it can be interpreted
to prohlb'it a use which destroys fishery resources on a wide
scale, It should not be Interpreted as prohibiting new ocean
uses which may or may not have a slight Impact on living
resources.

Article 25 of the 1958 Convention an the High Seas requires
state cooperation to prevent pollution of the high seas by
radioactive materials or other harmful agents. However, once
aga in, this very general language should not be read as a pro-
hibition of an activity such as iceberg exploitation. Rather,
the language in both these conventions can be accurately inter-
preted as evidence of international concern regard ing pollution
of the oceans and recognition that cooperation between states
Is necessary to avoid destruction of marine resources. States
which are parties to these conventions and which engage in ice-
bergg exploitation can satisfy their treaty obli gat ions by
undertaking to limit adverse environmental effects as much as
possible through the use of technology and cooperation.

The real impetus toward development of international32

principles regarding the ocean environment has paralleled the
growing world concern over the environment in general, i.e.,
growing and gaining momentum for approximately the past 20 years'
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Given the above concern, the focus of international law
has been on thegreatest perceived threat to the marine environ-
ment, of 1 pollution.>3 But the agreements reached deal with
oil pollution exclusively and do not apply to iceberg explolta-
t I On a

As a general statement, 1 t is safe to say that Internation-
al conventional law fs lacking insofar as regulation of sub-
stances other than oil and radfoactfve materials fs concerned
 Waldfchuk, 1977, pp. 269, 289-290!. Part of the gap is filled
by the Convention for the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter and the international Con-
vention for the Prevention of Pollution from Ships. The former
of these agreements does not apply to iceberg exploitation
since "dumping" is defined in Article 3 as "deliberate dispos-
al... from vessels, aircraft, platforms or other man-made struc-
tures."

The Pollution from Ships agreement  Article 2! seeks to
regulate discharge from ships of any harmful substance. A
harmful substance is anything which may harm living resources
ln the sea. A ship is a "vessel of any type whatsoever oper-
ating In the marfne environment and includes...fixed or float-
ing platforms." The issue fs whether or not an Iceberg fs a
vessel. Earlfer ln this paper it was argued that for purposes
of innocent passage an iceberg was not a vessel  although given
the policy considerations behind the concept of innocent pass-
age icebergs should not be disqualified on that technicalftyj.
Here the polfcy  and the detailed regulations! of the Conven-
tion for Prevention of Pollution from Ships shows that its pro-
visions are designed and intended to apply to man-made
platforms.

Even lf one concludes that the Convention for the Preven-
tion of Pollution from Shfps applies to Icebergs, its provi-
sions restrfctlng dfscharges will not be applicable. Annex lf
of the Convention sets out the regulations for the control of
pollution by noxious liquid substances In bulk, but the liquid
discharged by an fceberg wil I be clear fresh water, and such Is
categorized in Appendix III as a non-harmful discharge. As
such, the discharge of iceberg water fs not subject to the
Annex II regulations.

Other annexes of the Convention would seem applicable only
lf there are persons stat/oned upon the Iceberg. In such a

of the Sea by Oii, ~su va footnote 9; The int'i Convention
Relating to Intervention on the High Seas in Cases of Oi I Pol-
lution Casua'lt'ies, UST, 26, p. 765; TIAS 8068 �969!; and the
lnt' 1 Convention on the Establishment of an lnt' I Fund for
Compensation for Oil Pollution Damage, Int'I Le al Materials,
1972, ll, p. 284.
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situation, Annex IV  which is applicable only 'I f an iceberg 'ls
defined as a ship or perhaps part of a ship whl le being towed!
requires sewage treatment or a holding tank  Reg. 3!. Annex V
regulates the disposal of garbage.  For example, disposal of
plastics is prohibited by Reg. 3.! Food wastes may be disposed
of only after they have been ground up  Reg. 4!.

The point of the above discussion is that there Is no
'international treaty or convention wh'Ich d'Irectly applies. to
iceberg exploitation. The nearest thing to a regulatory docu-
ment  The Convention for Prevent'ion of Pollution from Ships! is
not clearly applicab'le and not yet 'ln force.

This is not to say, however, that there are no interna-
tional principles which might serve as the basis for opposit'ion
to iceberg exp'loitatlon. Customary international 'law regarding
environmental protection is in the developmental stages, This
development may proceed by way of judicial decisions, unilater-
al national action  for example, the Canadian Arctic Waters
Pollution Prevention Act!,3" and/or international conferences
and subsequent declarations of principles.

b. Judicial Decisions on Internat'lonal
Env ronmenta Law

In the area of transnational environmental harm, declara-
tions of principles are the crux of the developing law. There
is, however, one arbitration decision  Trail Smelter Arbitra-
tion, UNRIAA, 1905, 3! 35 which is important n t is area and
which established the now generally accepted principle that a
nation may not use or permit the use of Its territory in a way
which causes serious transnational Injury. This rule imposes
responsibility on the government even if the injurious activi-
ties are under private management.36 If iceberg exploitation
causes environmental damage which harms another state's lAter-
ests  or the interests of a private group!, claims for compen-
sation or abatement of the activity might be asserted on the
basis of the above principle. For example, if icebergs

34~Su ra footnote 5.
35Hl story and Opinion reprinted at Am. J. Int'I L., 1941,

35, p. 684.
36See Bleicher, an overview of international env'ironmenta 1

regulat ion, Ecol . L. Q,, l972, 2, p. I and L. K. Cal dwel 1,
Natural Res. J., 1973, 13, p. 190. Note that in Trail Smel tor,
the harm occurred in the sovereign territory of the United
States. This makes it at least arguable that Trail Smeltor is
not applicable where harm occurs on the high seas.
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en route to Saudi Arabia are moored on t.he high seas of the
Gulf of Aden ar the Arabian Sea and harm occurs to fisheries
of the region, parties harvesting those resources will certain-
ly object and assert a claim for compensation.

The question of to whom a harmed party may complain is
important in this context. In Trail Smelter, supra, the
activity took place fn Canada and the harm occurred in the U . S .
The parties submitted themselves to the j urisdiction of an
arbitration body and agreed to abide by its decision.

There are a variety of hypothetical situations where an
agreement analogous to that reached between the U.S. and Canada
would be advantageous. For example, iceberg towing activities
might harm high seas fisheries which a coastai state exploits
but has no jurisdiction over. Or perhaps harm will occur within
a coastal state's jurlsdfctfon from iceberg towing on the high
seas, e.g,, disruption of fish mlgratfon patterns.

If na Trai l Smelter-type arbitration agreement is reached,
' '"i ~ J"

situation, If the complainant Is a sovereign government and
it and the offending nation agree to Jurisdlctian, an action
can be brought in the Internatianal Caurt of Justice. Barring
that, the complainant could bring an action In the courts of
the offending nation. There seems l lttle I lkel lhaod an action
could be brought In the courts of the complainant nation, since
there would be no jurlsdlctlon aver the offending party. Under-
lying all this ls the Issue of sovereign immunity, which may or
may not be a defense.

The point of this discussion fs not to pose all the possf-
ble hypothetical situations but rather to paint out that fora
for relief  although limited! are available to a harmed party.
The facts of a particular case will determfne the forum in
which relief can be obtained; the particular facts will deter-
mine applicable law. For example, lf harmful activity occurs
within the jurisdiction of a state, it can bring an action In
its own courts and apply its own law. lf the. activity occurs
an the high seas, the flag state will have jurisdiction and its
Internal faw and genera'I International law will apply. Addi-
tionally, the impartiality af the courts wiii vary; in some
situations It may be very difficult for a complainant to get an
adj udication from an Impartial court.

c. Unilateral National Le islation

The second area of customary fnternational law mentioned
was unilateral national leglslatlon, The unilateral measures
which affect iceberg exploitat Ion are assertions of
author'Ity aver high seas. These assertions may take the form
of pollution cantrol zones or economic zones. However, because
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routes for iceberg transport are not yet known  they will
depend heavily on such things as depth, currents, and prevail-
Ing wind direction!, no attempt wl 1 I be made to examine particu-
lar national legislation. Suffice it to say that when various
potential routes are considered, the impact of nationa'I environ-
mental protection laws must be weighed.

d. Declarations of Prlnci les from International
Con erences

This brings us to declarations of prlnr,fples issued by
international conferences. In the area of environmental law,
the most important set of principles is contained In the Rq~rt
of the United Nations Conference on the Human Environment.>~
Although this conference was not capable of producing dec lara-
tions ~hich can be character'Ized as bind fng in international
law, the conference and 'Its declaration of principles are still
important.> At the conference Canada contended that at least
one of the principles  Principle 21! was In accordance with
existing international law  Goldie, 1975, p. 107!. The best
view is that the principles of the Stockholm Conference provide
a starting point for the development of international and trans-
nat fonal environmental law.

Even though the Stockholm principles are not binding on
states, it i s tike'iy they would not be overlooked by the
parties to a dispute over the legalfty of iceberg exploitation
activities which cause some environmental harm.

Principle 6 prohibits the discharge of heat in "quantities
or concentrations which exceed the capacity of the environment
to render them harmless." Assuming thermal discharge from Ice-
bergs ls harmful, this principle requires states to "take all
possible steps"  Principle 7! to prevent pollution of the seas

37Stockho'lm, June 5-16, 1972, U.III. Doc. A/conf.48/14/Rev. l.
"Recommendatfons and declarations issued either by inter-38�

governmenta 1 organizations or by International conferences gen-
erally have no bindfng force. They constitute what ls called
"soft law," i.e., rules which have to be considered as law
insofar as they ffx norms with which states should comply, but
which cannot be enforced In the traditional meanfng of the
term." A. L. Kiss, Surve of Current Develo nts 'in Interna-
tional Env'I ronmental Law, Ireternat ona Un on or Conservation
o Hature and Hatural Resources, Switzerland, 1976, p. 23.

39The Secretary-General characterized the conference as
"the first attempt to give expression to an International con-
sensus on the environmental ethic." Secretary-General, An Ac-
tion Plan for the Human Environment ~ U.H. Doc. A/conf.48/5 at 6.
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by harmful substances, and Pr'Inc iple 2l mandates that states
"ensure that act'Ivitles within the'Ir jurisdiction or control
do not cause damage to the environment of other states or to
areas beyond the 1'Imits of national jurisdiction." This prin-
ciple establishes protection of the environment as a primary
duty of states. It is this principle whic Canada considers an
express lon of customary internet i onal I aw.

Even though these declarations are at best "soft law," c~
mentators agree that International customary law is shifting
toward Increased responsibility for environmental protefction
and liability for damage to the "comnons."4I The need for
International action to protect the environment is more widely
recognized than In the past; although Internationa'I control is
not Iikely in the near future, the groundwork is being laid.
"  I!nvestfgation and control of marIne pollution...is a matter
on which International action on both a regional and global
scale Is now becoming urgenta

If it Is shown that Iceberg exploitation will have harmful
environmental effects, either by thermal or saline pollution,
or by causing climatic changes, this trend toward greater
environmental protection Is likely to manifest Itself I n the
form of oppos Itlon based upon the principles set out above.
But because those principles cannot yet be seen as expressions
of International law, the resolution of any dispute will to a
large extent depend upon political and economic power. The

40 See also, Charter of Economic Rights and Duties of States
 resolution of the General Assembly on Dec. I 3, '1974, Res.
F3281 XX I X! . Art I c I e 30. "The protect ion, preservat fan and
the enhancement of the environment for the present and future
generations Is the responsibf1 fty of al I states, All states
shall endeavor to establish their own environmental ancf devel-
opmenta'I pol fcies fn conformity wi th such responsibll 'Ity."
See al so, The Declarations Concerning the Problems of the Sea
Issued by the Carribbean Countries at Santo Domfngo, June 9,
1912, 1973 ILM 893 "The International responsibf lity of physf-
ca1 or juridical persons for damaging the marine environment I s
recogni zed."

41 It ts often argued that the Corfu Channel Case �949!
r ~ .«

allowed its territory to be used contrary to the rights of
other states. But that was by no means an environmental case,
so the argument is somewhat weak when used In the context of
lnternatlonal envIronmental law. See also Kiss, ~su ra foot-
note 38.

42 Statement by the Secretary-General  U.H. Doc. E/4487,
Apr I I 24, 'l968, pa ra. 278! .
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resolution of any dispute will clearly be another step in the
development of international environmental law.

e. Informal Com osite Ne otiatin Text

The ICNT has provisions in Part XXII  Articles 193-235!
dealing with the Protection and Preservation of the Harine
Environment. However, that part is so poorly drafted that anal-
ysis In a specific context is an enormous task. Part XII Is
at best convoluted. Article 194 establishes a general duty to
"protect and preserve the marine envi ronment . " Article I95
requi res of states "the best practicable means at their dispos-
al and ln accordance with their capabilities" and "all neces-
sary measures to ensure that activities under their Jurisdiction
or control are so ronducted that they do not cause damage by
pollution to other states and their environment." No indica-
tion Is given as to what constitutes "best practicable means"
or "al 1 necessary measures" or "states and their environment.n

Without accompanying definitions or further elaborations,
these clauses are too ambiguous to be effective. For example,
what measures are in accordance with a state's capab'Ilities7
To app'ly a specific context, is a different standard of envlron-
menta 1 protection to be applied to a U. S. Iceberg exploitation
scheme than is applied to an Austra'lian or Saudi Arabian
scheme7 Should this difference be based upon different eco-
nomic and technological capabilities or perhaps different
socio-po'litical capab'ilitles7 For example, if a pa rticular
political system is capable of greater control over private
enterprise, is that factor to be taken into account7

The general duty enunciated in Article 194 receives nosupport or c'lar'Iflcation In Articles 205-207, concerning moni-
toring and environmental assessment. Article 205 requires
states to evaluate, "the risks or effects of pollution on the
marine environment." Article 206 requires those studies to be
published or made available to organizations. Artie'Ie 207
requires nations to assess "potential effects of activities on
the marine environment and communicate reports of the results
of such assessments ln the manner provided in Article 206."
This assessment must only be made "as far as practicable" and
only when states have reasonable grounds far expecting that
planned activities under their jurisdiction or control may
cause substantial pollution of, or significant and harmful
changes to, the marine environment."

These articles could have served to enhance the Article
l94 duty simply by expressly prohibiting activities when the
environmental assessment substantiated the potentl a'I for "sub-
stantial pollution of or significant and harmful changes to,
the marine environment." However, there is no such prohibition
in Articles 205-207. This failure to prohibit leaves the
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question of whether states may go ahead with damaging activl"
ties after the assessment is done. If the intent of the assess-
ment ls to provide an indfcation of when prohibf t ion is
requ'fred, Article 207 should have so stated. The Impl ication
is that the assessment need not lead to any prohibition or
abatement of an activity,

There ls one more article of the ICIIT which could con-
ceivably prohfbf t or I imit iceberg exploitation. Article 197
requires all nations to "prevent, reduce and control pollution
of the marine envfronment resulting from the use of technolo-
g les under the i r juri sd let ion or control..." Thi s art I c le
appears to create a greater duty on states to protect the
marfne environment wherever "technologies" are Involved. But
the text does not reveal what the term "technologies" includes.
Ail uses of the ocean involve some technology; so ff the normal
meaning of the word fs meant, al'I ocean uses are covered. In
any event, it is unclear If this Article establfshes a duty
greater than that In Articles l94 and l95, since 197�! says,
"This article shall not affect the application of the present
convention regarding the prevention, reduction and control of
pollution of the ma rlne environment."

Possible Weather Hodlficatlon Effects

Thus far In this section the focus has been on generaf
environmental harm occurring In areas outside of any national
jurisdiction  with the exceptfon of the Trai'I Smelter discus"

for efther damages or abatement of an activity. However, at
the beginning of this section, weather modification effects
were mentfoned; now they wf ll be examined in more detail.

The global climatic changes which were mentioned as a
result of iceberg harvest are so unlikely as to deserve no
further attention. The problems of proof are too overpowering.
But the creation of fog in the region where an iceberg ls
moored, along wigh the consequent lowering of the temperature .
are both likely."3 To the extent that these effects take place
outside areas of national jurisdiction, the principles discussed
above will apply. Sut to the extent that Icebergs are used to
modffy the weather within a nation's own territory, not all of
those principles are ~ppifcable. Principles 6 and 21 of the
Stockho lm Conventlon4 seem applicable, as ls the general duty
of a state not to use Its national territory in such a way as-
to harm other states. fiut the Issue here fs not real ly primary

43~Su ra footaota 2.
44 ~Su ra footnote 32.
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or secondary effects of pol lut ion, but rather ef fects which
causally speaking may be much further removed. Causal rela-t ionships will likely be much more dl fficult to prove."5
For example, what will be the effect, on nations surrounding
Saudi Arabia 'I f instead of desert that nation is at least par-
tially y transformed into farmlands

In addftion to these ppblems of proof, the argument thatprincl ples such as 6 and 21 o do not apply to nat'ional weather
modification is strong. Its strength is derived from the fact
that other nations are currently engaged in weather modificat-
ionn activities  Battan, 1977, p. 0; Hear lng before Subconmft-
tee, 1972! and that such activities are currently accepted.
Therefore, the only sure pr'Inc'Iple that exists in this regard
ls the duty of a state not to use fts national territory In
such a way as to harm other states, and the resultant ob] iga-
t lon to pay repa rat i ons for damages.

Any conclus'ions to be drawn from the above discussion must
result from a careful balancing. The gains that may be realized
from successful exploitation of fcebergs are great. 8ut theadverse environmental effects, although localized, may be major.Every attempt should be made to avo id such harm. But what Isfirst needed is a better prediction of potential environmental
effects. This could take the form of an environmental impact
statement  Goldie, 1973, p. 256! or some other comprehensive
interdisciplinary study. The crucial point is that althoughiceberg exploitation wi 11 be conducted as a high seas freedom,
develop'fng 'internationa 1 law is closing fn on the "freedom to
pollute." Although the support for a claim to proscribe anactivity based upon environmental harm Is currently weak, therels good reason to recommend that iceberg exploitation activi-ties be conducted with an eye toward limiting potential environ-
mental harm.

One def in'It fon of weather modif icat'lon 1tsel f mirrors
these di ff icul ties. "The subjects of weather and cl lmate mod-
lflcatlon are concerned with any a rtfficially produced changes
in the composition, behavior, or dynamics of the atmosphere-Such changes may or may not be predictable, the'ir production
may be deliberate or inadvertent, they may be trans'ient or per"
manent, and they may be manifested on any scale from the micro
climate of plants to the macrodynamics of the worldwide atmo-
spheric circulation." Committee on Atmospheric Sciences,
Hational Academy of Sciences, National Research Council,Heather and Cl'imate Hodificat'fon, Problems and Prospec'ts  Pub.
Ho. 1350, 1966!.

06~Su ra footnote 37.
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Conclusion

Eng lneers and scientists have discussed the technolog Ical
possibility of using Antarctic icebergs as a source of fresh
water. Although problems exfst, it seems that they are not
insolvable. Economfc feasibility, i.e., cost competitiveness,
Is the large unanswered question. This paper has shown that
a'Ithough there is potentla'I for legal disputes, there is no
single issue ~hich will prevent Iceberg exploitation. 'The
greatest danger posed is the potential environmental harm, par-
ticularly the possibility of damage to fisheries.

Those potential effects need more study. it may be that
some damage to fisheries could be allowed, if the result 1 s
greater overal I product ion of food via increased agriculture.
Attempts should be made to gauge accurately al I benef its and
balance all interests before an iceberg exploitation project is
undertaken. Such an examination may revea'I costs which make
the project clearly uneconomic. However, an in-depth analysis
may reveal benefits which make the project easily cost competi-
tive with other sources of fresh water. For example, Icebergs
might be used in conjunction wl th Ocean Therma'I Energy I;onver-
sion fac fifties, thus providing a way to melt the icebergs.
Additionally, a method may be found to use the upwel I ing poten-
tial of fcebergs and stl I'I capture melted water. Even more
theoretical ls the posslbi I i ty of using the sal inity d lfferen-
tial around the Iceberg to generate electr lcf ty.

The point of this discussion I s to show that although the
idea of towing Icebergs sounds fanciful, a l i ttle imagination
may show ways to make a full-scale project economical ly feas-
I b I e. The I nd I ca t fons are tha t exp I o i tat i on of I ceber gs wl l I
take place. The quest fons which remain to be answered are how
soon and for what combination of purposes.
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DISCUSSION AND QUESTIONS

DAVID ROSS: I, of course, enjoyed that idea about towing
icebergs and I think it is a lot of fun like you said. Perhaps
next time you discuss it you might want to modify the concept a
slight bit, which I think would make everything much easier,
especially the legal aspects. Visualize towing an iceberg
below the surface, not on the surface, and putting a I Ittle
bendable mast on It. Since ice, as you know, will f'loat with
much of it below the surface, It should not be so hard to sink
it a little bit more. And lf you did that, since ocean water
becomes much colder with depth, the melting problem could be
minimized considerably. The fresh water pollution problem also
wii I not be so bad since the fresh water would almost Isssediately
dissipate as lt floated up. But the best thing wou'Id, of course,
be the legal aspects. Now, here is what you do with that berg
being towed below the surface. Every time you come 'Into some-
one's exclusive economic zone, you push a little button and up
comes that mast, and you say It Is really a submarine. Now you
can claim Innocent passage. Host of the problems would be
salved. As you said, to paraphrase you, I am not a lawyer.

LEWIS ALEXANDER: I have a question for Donat Pharand, but
I want to say one word about the icebergs, too. I think In the
first place that Curt should have changed the title and bor-
rowed from Eugene O' Neill, calling lt "The Iceberg Cometh."
The other point is that if the Iceberg is going to be drawing
200 meters of water you are not going to get very rlose to
Saudi Arabia. And Indeed If you did send some frogmen down to
chip off a bit at the bottom, you are then going to have the
problem of transit passage of icebergs through straits; I do
not think the ICNT has yet said anything about th Is.

But so far as the story goes about possibly closing off
the Canadian Archipelago with straight lines, I was wondering
under which of the ICNT articles this would be done. If you
close them off as an archipelago as Indonesia has, you would
have to have archipelagic sealanes through it; If you use the
argunent that this ils a fr'inge of islands In the imnedlate area
of the coast, I think it m'Ight be hard to prove that they are
really a fringe. Or would they represent a special cirumstance;
In which case, this would be the reason for doing it?

DONAT PHARAND: Mell, I am very pleased that you raised
the question. I have asked myself exactly the same question
ovel the years and I have really never been able to answer It,
It 'is obvious, of course, and I think I have ind'Icated this
very briefly In my remarks, that the Canadian Arctic archipelago
could hardly be considered as a fringe of Islands along a
coast in exactly the same sense as It was used to describe the
Norweg'Ian "skjaergaard,"
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The second possibility is to consider it as an archipelagic
state kind of archipelago, as that of Indonesia, as you say.
if you did, look at the lega! results. As you know, the sea-
lane passage, which for all intents and purposes is the same as
transit passage, would apply. This would mean the right of
passage for all ships, including warships and submarines in
their "normal mode" of passage. This was inserted In the ICNT
provisions at two places, both with respect to the transit
passage and the sealanes passage for that very purpose, that is
to cover submerged submarine passage. This, of course, might
not be so obv1ous to the foreign service advisor some 25 years
from now. But it is very obvious to us, any one of us who has
seen f'ollowing the Conference for the last six or seven years,
io my answer to your question is: I don't really know the answer.
i think the possi bil Ity, however, exists for Canada to make a
pecial case in the same way as Norway did in 1951.

If you take a close look at the Court's judgment in the
Fisheries Case, you will notice that the Court emphasized
throughout its reasoning the special physical reality of the
situation, and that physical reality happened to be a fringe of
islands along the coast. It seems to me that the decision
could still be invoked in order to justify those baseiines.
What i am saying to you, in effect, is that if I had to advise
the Canadian government to find a proper legal basis for the
drawing of those strait baselines, I would say, don't rely on
the Territorial Sea Convention, of which, in any event, you are
not a party, and rely instead on the Norwe ian Fisheries Case.
That wou'Id be my answer to your question.

IIAINER LAGONI: I have two questions about the Antarctic,
I appreciate very much that Hr. Soilie is here; and I would
Iike to ask him whether the coamion heritage princip'le would
apply to the Antarctic Treaty area.

My second question is, whether the regime of the conti-
nental shelf applies to the Antarctic. We know that the average
depth of the waters above the continental shelf of Antarctica
is far below that which you normally have elsewhere; It is
about 500 meters, if I am right.

FINN SOLLIE' .If I could answer the second question first,
The Geneva Continental Shelf Convention provides that the conti-
nental shelf to 200 meters or so far as resources can be
retrieved, belongs to the coastal state. Presuming, then, that
either the treaty parties collectively or the individual claim-
ant states can be said to have control over the coastline, the
shelf provision wi 11 apply provided you can get something up
from 500 meters depth. Today that is not really difficult.
Rnd as a matter of fact, I think some states, including Chile
and Argentina, have already tried to apply the treaty to the
Antarctic. I have heard no protests against that, so we might
also assume that the regime has been accepted.
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The parties to the Antarctic Treaty apparently believe the
ca@non heritage does not apply completely! In the opinion of
the claimant, lt states lt Is part of thei r national territory.
ln the opinion of the treaty parties generally, apparently,
they feel that the Antarctic Treaty cons~ltative pa rties have a
special responsibility that it is not part of the generally con-
sidered conan heritage. This does not mean that the parties
do not feel a special responsibility to make the resources and
benefits from Antarctica generally available.

of crocodile tears,
they make concessions
be more difficult to
a special regime.

Obviously, the argument may be one
because they are also aware that unless
to the International conmunI ty, it will
have the International community accept

Moving on to the comments, you told us that the living
resource management convention negotIated by Antarctic Treaty
parties would be open to outside participants. I think it is
worth bringing out that participants other than signatories of
the Antarctic Treaty will only be allowed In at the very last
s tage in the negotiations, when the broad outlines of the
arrangements wl li have been decided upon.

It ls also worth bringing out that special rights will be
reserved on a permanent basis to the initial signatories of the
living resource convention. That Is not just the Antarctic
Treaty parties but all those who participate in the definitive
meeting in January of 1979 or June, lf lt is postponed. Tha't
is to say that any country that starts fishing for krill any
later than mid- 197$ will be denied the same rights as the
initial signatories, ln decisions of the future commission-

As to my second ccement, you talked about the progress
that ls being made by the Antarctic Treaty parties in drawing
up management arrangements for living resources and mineral
resources In Antarctica. I thInk it is fai r to say that we
must reserve our judgment as to whether treaty parties are
right ln doing so until we see what kind of arrangements they
produce. In other words, it is not just the speed with which
they proceed whIch ls important; in fact, one could almost talk
about indecent haste. As we understand it, the living resource
arrangements that are emerging are very deficient from an
environmental point of view. For example, there is likely to
be a provision for consensus voting on conservation measures,
which will make It very difficult Indeed to set any catch
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BAII8ARA MITCHELL: I have one question and two corwents- ~
Flrst, the question. Why are signatories of a scientific agree-
ment, only three of whom are seriously fishing for living
resources In the Southern Ocean, better qualified to elaborate
a resource management framework than the fisheries conmittee of
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limits on a year by year basis. Secondly, it 'I s very unlikely
that there wi1 I be any interim measures. Me know how 'iong con-
ventions take to be rati fied and to come into force and for the
machinery to actual ly come 'Into operation.

FINN SOLLiE: I merely refer to what Is the considered
op'Inion of the treaty part i es themsel ves.

As for the various contents, I find them very much to the
point and exactly thi s issue of whether outsiders should be
allowed ln, at what point they should be allowed in. We have,
however, to be aware that when you are negotiating an Interna-
tional agreement you always have to look f' or the best possible
solution. Some may feel the best possible solution wou'Id have
been participation by outsiders. I must point out, however,
that It is better to be represented at the final conference
before the convention is adopted, than only to be invited to
join the convention after it has been adopted.

A weakness of the present text Is that there are no entry
measures. We all are agreed, I think, that It is a weakness
that the convention, If and when adopted, will not apply
iwedlately, However, the parties have already agreed through
their recommendation adopted in London to adopt interim guide-
I'Ines for their own behavior ln Antarctic waters and to try to
impress upon non-parties to the treaty the need to fol'low these
same guidelines when they operate in Antarctic waters. This is
not ideal again, but at least it is something.

HIOEO TAKABAYASHI: Dr. IIIstreng speaks about the problems
of the Arctic Ocean, especially the demarcation problems of
shelves between two countries. I think you did not address
the pr'Inciple of natural prolongation of land territory into
the sea. If we confine the problem to Arctic regions, I think,
both the sector doctrine and the principle of natura'I prolonga-
tion will bring similar results as to the lateral boundary of
continental shelves. Hy quest'ion is very simp'le. Do you think
that the princlp'le of natural prolongation wiii have any effect
on the claims of the sector doctrine7

WILLY IIISTRENG: As a matter of fact, the theory of pro-
longation is one of the justifications used by the Soviet
Russians to apply the sector principle. So, consequently, the
linkage between the sector principle and the theory of prolonga-
tion is close.

FINN SOLLIE: I think in this connection we should point
out that the continental shelf dividing line negotiations
between Norway and the Soviet Union are the only negotiations
so far where the question of sector or not sector ls at issue.
in these negotiations, the Soviets have not directly claimed
the sector principle as applicable. They have pointed out that
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the dividing line between Norway and the Soviet Union on the
northern continental shelf is a question subject to special
conslderatIons. There are special circumstances that wi 1 l lead
to the median line principle not being applicable. The Soviets
pointed to the sector principle, not to the principle as such
but to their sector decree of 1926, as one af the special cir-
cumstances justifying a line other than the median line in this
region ~ This Is only one of the special circumstances mentioned.

In other words ~ we have the impression that the Soviets,
although indications point toward a sector 1 lne on their part,
might see fit to claim more than the sector.

00HAT PHAIIAND'. if i could just add a conment. 1 think
orle could say that Canada in respect to its del imitation In the
Seaufort Sea could adopt a similar position, not relying on the
sector theory I personally do not 1 lke to ca I 1 i t a princi-
ple; i t i s simply a theory wh i ch cannot serve as a legal bas is
to claim sovereignty. Canada could invoke one leg of the sector,
that 1s the 14lst meridian, and po'Int to the use which it has
already made of that l lne and ask that this historical 1 lne be
cons 1 dered a spec i al circumstance. Persona I ly, I would be
lncl ined to think that there might be some merit in that kind
of an approach, whereas I would see no merit in using the sec-
tor theory as such.
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FOR SHIPPING



INTRODUCTORY REMARKS BY

SESSlON PROGRAM CHAIRMAN

Ieo J. Bouchez

Institute of International Law
University of Utrecht

First of all I wish to introduce Professor Edgar Gold who
will present a paper on the freedom of ocean shipp'fng and com-
mercial viability. Dr. Gold Is Professor of Haritime Law at
Da lhousie University, Halifax, Canada.

in addftion, I wish to introduce Hr. Geze'Iius, Hanaging
Director of the Dutch Shfpowners Company Incotrans ln Rotterdam
ancf Mr. de Jong, Research Associate of the Netherlands Haritfme
fnstltute in Rotterdam.

First, we shall address the question of the risks of pol-
'lution caused by ships. In this connection two aspects of
shi'pping deserve special cons Ideration:

A. Internationally, criteria have to be set and applied
with respect to shlpbul'ldlng, fn particular insofar
as certain types of ships, such as tankers and other
ships transporting dangerous cargos are concerned.

8. in order to avoid pollution of the sea caused by col-
1 is fons, ground'ings, and s'lml lar incidents, speci f Ic
regulations have to be applied with respect to safety
of traffic, such as fnter alia shipping routes and
traffic separation schemes.

In these two fields, IMCO has been most active and has
made important contributions during the last decade.

The aforementioned regulations will unavoidably affect
the commercial vlabf1 fty of shfpping. Nevertheless, it ls
difficult to uphold the view that such regu'Iat tons would be
ipso facto contrary to freedom of navigatfon. The necessity of
coping with the increasing density of maritime traffic and the
techno'logical changes ln shipbuilding rather than intending
to restrict the freedom of navigation unnecessari'ly is the main
reason for these regulations.

A coep'Ietely different question, which directly affects
the coneercial vtabfllty of ocean navigation, is whether the
tradftional freedom of transportation should be upheld as an
essential element of freedom of navigation or whether the
tradftfonal laissez-faire approach should be replaced by an
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extensive regulation of market allocation as, for example, is
embodied in the Geneva Code of Conduct for Liner Conferences.
This woul4 mean a serious restriction of the economic freedom
of navigation.

As I state4 earlier, the developing countries are no
longer satisfied with a passive role so far as ocean navigation
is concerned any more than they are satisfied with traditional
patterns of natural resource exploi tat'ion.
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THE FREEDOM OF OCEAN SHI PP I NG AND COMMERC ! AL

VI AB] L I TY . 'MYTHS AND REAL IT I ES IN THE

AFTERMATH OF ONCLOS I I!

Edga r Go I d
Oalhousfe University
Hal I fax, Nova Scotia

Canada

Preface

At an annual meeting of the Law of the Sea Inst i tute held
in f ts original home in Rhode Island just over two years ago,
l was a commentator on a panel which dfscussed problems relating
to navlgatlon at UNCLOS I I i. At that time, I stated that i t
would take more than a law of the sea conference to stop ship-
ping. By way of illustration, I said  in retrospect, rather
rashly! that during my sea-going career, 1 had worked for ship-
owners who would unhesitatingly take a 120,000 ton tanker up
the mountain to Kabul, Afghanistan, as long as it would have
made money. When, John Gamble was kind enough to honor me by
thfs fnvitat ion to give this paper, I received the distinct
feel ing that he wanted me to prove that proposition. I am not
going to do it! In any case, yesterday we were told of the
possibility of sending garbage rockets toward the sun; we have
heard from Nr. Epperson about towing iceberg trains from the
Southern Ocean to Saudi Arabia. Obviously, it is far less dff-
f fcult to take a large ship up a mountain.

I . I ntroduc.tl on

There is probably 1 lttle doubt that UNCLOS I I I which, with
I ts staggering agenda, is attempting to draft a new law of the
sea affecting most users of the oceans, has neglected one of
the most traditional of these, namely ocean shipping. There ls
no quest fon that shipping fs truly one of the neglected areas
at UNCLOS I I I. In almost abstract terms the Conference has
been discussing questions related to shfps' use of ocean space,
such as transit and passage rights, as well as the controls
coastal states may exert over shipping in order to preserve
their marine environment. The term 'abstract' is used because
it seems, at times, that these discussions see ships sail ing
from point A to point B for the sake of making the trip rather
than in the pursuit of economic activities whfch are the very
basfs of their existence. Certainly the question of commercial
viabfflty Is rarely raised and if lt fs, then only as a rather
shrf II defense of the maritime states' status quo,
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The problem Is that ocean transportation in ilts virtual
absence from the Conference has become a victim of its own his-
tory, Despl te the fact that ocean use and ocean use regulation
are both lnterl inked w'I thin the same marine system, someth'ing
which the scientists have been telling us for years, ln terms
of law the commercial transportation function of ships has
become separated from ships' use of ocean space. As a result
the stage has now been reached -- or is actua'1 ly being per-
fected at UNCLOS I I I -- that while ships are being governed by
laws relating to their cceemrclal activities  either through
the laws of their flag state or internationa'I private mar'it lme
law rules!, their actual passage on the ocean may be determined
by another set of laws which may wel l disregard the comnerclal
function of the ship. Of course, the spatial extensions of
coastal state jurlsdlct lons have brought, and wi I 1 continue to
bring, this contradiction to a head.

The purpose of this presentation is to attempt to quickly
trace the antecedents of this contradiction, to analyze its
present status, and then venture a rapid glance at the future
of the world shlpplng industry ln the aftermath of UNCLOS Ill.

2. The Se arate Develo nt of Maritime Law and Polic

The present dilenlna the interna tional sh'ipplng industry
finds itself in at UNCLOS Ill  as we 11 as in other fora! is
due to the fact that it has become a victim of its own history.
The law of the sea as we know lt, or the law re'lating to the
use of ocean space, or the public international law of the sea,
is of relatively recent vintage when compared to the law gov-
erning the coranercial function of ships. This is the private
mari time law, admiralty law, shipping law or whatever it may
confusingly be cal led, which has existed for mi 1 lennia. Me
know that some of the eariiest law known to man was shipping
law because men were sailors long before they did most other
things. Even the great Roman law simply codified pre-existing
rules which had been compl led from earlier customary Medi ter-
ranean conmercial practice. Law related to the use of ocean
space was not a pressing concern despite Roman protestations
that the sea ls open to everyone, according to Vulplan, and,
like the air, conmnon to all mankind according to Ce'isus.. Me
must remember that these were gratuitous statements as the
political reality was that Rome contro'lied most of the known
world and Its oceans at that time and had little need to con-
sider dominion over the ocean ln a jurisdictional sense.

The world was then plunged into what historians cail the
Oark Ages for almost a thousand years. whatever sea
existed ceased to operate. ln a perverse sense it can be said
that the Norman and Saracen pirates, who ravaged coninercial
shipping during this era, enjoyed the most lengthy period of
freedom of the sea in its history! However, despite this
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prolonged period of darkness the commercial law was further
developed by the city states of the Mediterranean and the new
comnerciaI interests on the western and northern seaboard of
Europe. The further refinement and codification of this law
has given us the basis for most of the shipping law we use
'today throughout the world. However, the growth of the Medi t-
erranean city states and the Iberian 'superpowers' also gave us
the beginnings of the real law of the sea as we know it. It
shou'Id not be forgotten that Mediterranean coastal state expan-
s Ionism Into ocean space and the iberian wish to dominate the
the oceans was motivated almost entire ly by conmerciaI ambitions,.
Hugo Grotlus' essay Mare Llberum was written as a plea to allow

created United Provinces of the Netherlands access to the com-
mercial riches of the East Indies. The Portugese wanted to
keep the Dutch out by restricting their shipping from trading
in the area. Grotlus was hired to defend the Dutch trading
right. His impassioned plea has not only become a part of the
history of the international law of the. sea, but is also fre-
«quently used out of context. Much later in 1637, the great
Grotlus hav Ing long completed hfs maxim o us De 'ure Belli ac
Pacis, even went so far as to dism ss the ear er wor as a
young man 's book written out of fierce pass !on for his father-
land. And yet, as we all know, it was this chapter alone which
caught the emotional imagination of the world. The 'freedom of
navigation' became part of the 'freedom of the seas' which
henceforth would become an accepted principle of the interna-
tilonal law of the sea. The Dutch East Indies dispute, however,
set a pattern which has frequently repeated Itself throughout
history.

It I s generally suggested that the ' freedom of navigation'
was not a pol icy favored by the powerful states and consequently
imposed by them on the weaker ones, but that, on the contrary,
it was a principle for which the latter had to fight bitterly
against the major maritime powers in order to achieve i ts recog-
nl tlon and implementation. Such a suggestion fits, of course,
neatly wi thin the general framework of "oceanic equal ity" of
which the prlnc.i pie Itself is always considered to be a vital
part. However, seen in its historical framework a di fferent
aspect appears which shows the powerful states giving up some-
thing whlc,h they no longer wanted or needed anyway. They
could gain much more by supporting universal oceanic freedom.
The opening of the world had made real colonial and commercial
power possible and ocean transportation was the only means to
achieve It.. Suddenly everyone appeared to benefit from ship-
ping; the freest use of the oceans appeared to be a natural
conclusion. For example, from the late 18th and early 19th
centuries onwards, Great Britain, the leading maritime state,
pursued and consolidated lts oceanic ambitions on a world-wide
scale, fully exploiting the new freedom of the seas which she
had found unacceptable less than three generations earlier.
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Host, If not all, maritime states followed suit. Maritime power
was what the world required during the next 150 years and mari-
time power demanded freedom o f nav i gat ion.

Obviously this change from coastal power to sea power, In
Its widest sense, required a whole range of legal norms specif-
'Ical ly designed for the new spatial requirements of ocean use.
Prior to the Grotian period ocean use by ships had been subor-
dinate to the commercial function of the ship Itself. By the
19th century a separation had occurred. The major maritime
powers had formulated new maritime pol icies based, of course,
on commercial prerogatives, but which had created a new area
of dominance in the "public" or j urisdictiona I aspect of ocean
use. The more traditional "private" or commercial aspect of
navigation was thus sidelined. Henceforth the "public" law
would concern itself with rules relating to ocea~ space such as
the high seas and marginal seas and would be the responsibility
of government departments dealing with foreign affairs and
external relations with other states. On the other hand, "pri-
vate" maritime law and practice would become more and more the
responsibility of those with dir ect interest in the comnerciaI
aspects of shipping with a vaguely defined chain of responsi-
bility ultimately passing to a sector of government dealing
with trade, coemerce and colon'ia 1 affairs. Quite naturally the
two areas dri f ted apart and soon even the'Ir real purposes were
separate. The publ ic. law aspect of ocean use now provided a
service to the political aspirations of oceanic jurisdiction.
The tradi tional private law component was expected to  qui te
sei f-suf ficiently! interpret the economic and cotmnerci al
aspects of ocean transportation. Of course, this neat division
has probably never existed when one views the political and
hl stor'ical processes which have inf'luenced ocean uses. There
has hardly ever been a pol it'ical or jurisdictional aspect in
the law of the sea which has not had its effect on the commer-
cial and economic use of the sea. The reverse is equally true.

interestingly enough the private shipping interests were,
probably right up to UHCLOS I I I, quite happy wi th their lot.
They had reaped the benefit of a protective public law system
and were allowed to get on with their commercial aspirations
basically unhindered by international law or national regula-
tion. They formed powerful and influential organizations such
as Shipowners and Maritime Law Associations at the national
level, and the international Chamber of Shipping and the Comite
Mari time International  CMI! at the internat Iona l level . 4ti thin
such groupings their members and fnember states prospered as
they consulted with each other on methods to achieve greater
unl formi ty on comnercial rules or on speci fic, but invar i ably
private, mari time law problems. They kept their group rela-
tively small, even today the CMI has under 40 members, and were
able to achieve broad consensus at periodic gatherings of like-
minded similar 'interest groups of shipowners, maritime lawyers,
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underwri ters, shf ppers, shlpbul 1ders, forwarders, etc. They
survived two shatterfng world wars which destroyed their fleets
but from wh'ich they rebounded with renewed vigor and increased
the world fleet which would double and triple in a few decades.
The development of international shipping, and the private law
which governed lt, during this whole period was simply phenom-
enal and contributed directly to the ful I development and pros-
perityy of the industrial ized world. On the technical front,
shi ppl ng adapted to the change f rom sa i I to s team; f rom coa 1-
fired to oil-fired propulsion and developed the tankship when
petroleum became the wor ld's primary energy source. Commercf a l
and legal transact fons were governed by a smooth network of cus-
tomary rules which had as I ts base several ml I lennia of trad fng
practice and which were now codi fied, to a great extent, ln
widely accepted lnternat Iona'I "pr I vate" law convent fons. The
only flaw ln an otherwise perfect picture was the fact that, as
always, prosper f ty and se1 f-suf f i c lenry appears to breed a cer-
tain fnabf'llty or reluctance to project and perceive changes in
the lnternatfonal pol'ltlcal scene. This resulted in an indus-
try, almost completely fsolated from the public or political
aspect of ocean use, that genuinely believed in the slogan
"what ls good For shfpplng must be good for the world." The
industry came to believe it was Immune to interference and
change. Three law of the sea conferences from 1930 to 1960,
dealing with jurisdictional aspects of the public law of the
sea, should have been clear warning signals. But even these
conferences viewed any changes to the accepted tenets of the
faw of the sea as abrogations of the freedom of the seas prin-
ciple, and even a modest demand by coastal states for a wider
territorial sea and contiguous zone failed.

However, certainly by 1958, these debates had become polit-
fclzed and the "freedom of navigation" was defended for reasons
quite far removed from those originally promulgated by Grotfvs.
The coneM'.rcfaf aspect of ocean use had by 1 958 become only one
of severa'I ocean uses all forred to compete for consideration
from a very rapidly changing polit.ical world. In other words,
the "freedom of the sea" was being defended by states that con"
sldered such a defense as a convenient tacti c for protecting
other oceanic interests and aspirations. The commercial com-
ponent of the "freedom of navigation" was hardly considered as
lt must have been quite c|ear fn 1958 and 1960  and is probably
so now! that the coastal state claims, even lf they could be
considered as abrogatlons of the freedom of the sea, were cer-
tainly not abrogating the freedom of navigation." However,
just in case they were, the concepts of innocent passage, and
later, transit rights, came into being. On the high seas,
jurisdiction over merchant ships was strictly limited to the
f'lag state.

However, by the 1960's we were witnessing the "rise of the
coastal state in the law of the sea" ca~sed to a great extent
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by the failure of the major mar I t ime states to face up real Is-
ticall ly to the changing pol t tical scene whi ch demanded some
relatl vely modest changes ln a law of the sea whtch had become
Inadequate for the drastically expanded world of the late 1950's
and 1960's. Sight had been lost of what the freedom of navt-
gat'lon, or even that of the sea, had been estab'I ished for in
the first place. Ocean use had become a po'I I tical question
debated 1n terms of a publ tc internat tonal law which was now
far removed from the conmercial content of private maritime
law whtch was now discussed at very different fora and usually
by d I f feren t peop le.

3- The Ex ansion of Ocean Use Since World Mar I I

The vast poli tl cat changes resulting from the interna-
tional and national dislocations of Morld War I I affected ocean
use and ocean law as much as anyth/ng e'lse. in The "public"
law of the sea, unsettled jurisdictional questions left over
from the 1930's would now be further compt icated by a great num-
ber of new actors in the "drama of the oceans." When the 1930
Hague Codification Conference met, 38 states comprised the
totality of oceanic, interests. At UNCLOS i and li this had
Increased to 88 states, most of whom were coastal states
every sense of the word. Their numbers were further swelled
due to the great rush of independence in Africa and Asia wh'ich
resulted In many new states with maritime ambitions or, at
I eas t, percept i ons.

ln the "prt vate" field of shipping there were also consid-
erab'le changes durinq this period. The establ ishment of IHCO,
a specialized agency of the United Nations to deal with matters
relating to International shipping, had been resisted quite
tenaciously by the major maritime states that feared such an
agency would have regu'latory powers that might be used to hurt
or alter the established pattern of shipping practice. As we
know, the IHCO Convention took a decade to enter into force
despite the fact that the organization's terms of reference
gave It only adv'Isory and consultative powers. Because of the
practices of the shipping states in the organization, coastal
states very quickly regarded it as a "shipowners' club' s
gained acceptance only slowly and by carrying out excellent and
necessary work, particularly in the field of maritime safety,
which had been neglected by the shipptng industry. When many
of the newly independent states coemenced to join IHCO they
found, however, that the organization was sti'll dominated by
the martttme states; this domination was difficult to break.

The marine pollution debate ushered ln by the ~Terre
~Can on incident in 1967, gave IHCO the much-needed additional
leverage to represent international public interest in ocean
transportation. The period of environmental concern which fol-
lowed would also present the shipping industry with one of i ts
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most difficult challenges. Marine pol lution was the
able and, usual ly undesired, by-product of the ocean tr anspo
tation process. lt straddled aspects of both "publ;c
as "private" marine. law and policy. However, in an a]~st
last-ditch stand, the mari'time states vigorously resisted
coastal state demands on both fronts, On the public side
attempt bY coastal states to enforce more rigid regu]ations
coastal waters was termed an abrogation of the freedom
gation " This resulted in international rules at numerous con
ferences be lng reduced to the lowest corrrmn denominator usu ll
not acceptable to coastal states. in private law the question
was one of liability and compensation resu'}ting in haggling
over what to paY when, to whom and by whom, in the case of a
pollution incident. The two areas of law were thus united in
defending an almost indefensible status quo but in little else,
Clear and Forward-looking maritime policy had not been formu-
lated. if it had it was defensive at best, At the same time,
the iNCO battle, for example, need not' have been fought.
little forthcoming compromise could easily have won the day for
the maritime states. instead they became more and more tainted
as intransigents which would hurt them in other f'ora.

The great North-South developmental debate was bo~nd to
include shipping. Already at the first UNCTAD in Geneva in
1964, the question of shipping was raised and, after very strong
protests by the developed states, placed on the agenda. For
the developing states..

The economic and corrmercial aspects of shipping were
almost virgin territory at the time of the Geneva
Conference, a forbidden land to which neither inter-
national organizations nor developing countries had
easy access. Gn the international scene it was one
of several untouched strongholds of anachronistic
private enterprise and Its credo of laissez-faire,
with 1 incr conferences enjoying ol igopol istic privi-
leges. General ly, data was scarce and there was a
dearth of publ ished materials on the economics of
ocean transport. This was primarily due to the
secrecy which shrouded the practices of 1 incr confer-
ences, price fixing and costs. The absence of
reliable figures prevented developing countries from
fully substantiating their grievances and suspicions
about certain shipping practices.  Gosovic,
UNCTAD: Conflict and C romise �972! !

As a result, and after considerable debate, UNCTAD's ship
ping division was founded and would henceforth become the
champion of the developing world in shipping matters ~ However~
even here the division of the two maritime iaws created prob
lems. UNCTAD had no mandate, nor did it seek it, to look at
questions of publ ic law and pol icy relating to the use of ocean
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space yet UNCTAO in i ts search for greater equ i ty in sh i pp I ng
matters had to deal wi th the same maritime states which were
defending thei r status quo at IHCO or the Law of the Sea Con-
ference and face the same res i stance only expressed in di f fer-
ent terminology. Neve rthe less O'NCTAD conf i ned i tse l f to pr i vate
mar f t I me l aw wh i ch, i n the vi ew o f deve l opi ng states, had been
bas lcally comp i led by the traditional shipping states and was
thus unduly favorable to such states. We are at present just
before UHCTAD V and since UHCTAD I the Conference has come a
long way in its di ffi cult quest for a more equitable division
of the world's resources. Shipping is considered to be one
such resource; during the past sessions of the Conference much
progress has been made to a Ilaw greater access to world shi p-
ping for developing states. To be fair, it must be stated that
the developed states were also faced by considerable difficu'l-
ties in this forum. They were asked to give whatthey cou'ld not.
The history of ocean transportation had seen to it that an
intense'I y prI vate industry had been created over whi ch govern-
ments had, certainly in many countries, relatively little con-
trol. The members of delegations from the developed states
thus were often chosen from the industry itself and could
hardly be expected to hand over much of what was theirs to pro-
tect. Thus "pub'l ic" and "private" marine law and policy was
again uncoordinated. The maritime states were, once again,
seen by both coastal and developing states at their intransi-
gent worst.

UHCKOS ill: Global Ocean Conference without Shi"in

From this background it would obviously have been surpris-
ing if the Third Law of the Sea Conference had concerned itself
in any detail with ocean shipping. The private aspects of
shipping were now quite far removed from international consid-
eration and debated instead in fora such as IHCO and UNCTAD and,
to a lesser extent, at the non-governmental CMI level. The
antecedents of the latest Conference commenced by Pardo's
brilliant initiative were at first strictly related to the sea-
bed, The inability of' the United Nations to confine itself to
that subj ect, due to much of the unfinished business in the law
of the sea, resulted in the whole public area being opened up
for discussion. However, shipping, the most traditional use of
the oceans, was most noticeably absent from the agenda of a
conference which set out to re-codify ail aspects of the law of
the sea and would soon become a global law of the sea reform
movement with all the commensurate difficulties.

Shipping appeared only in three areas at the Conference.
The Second Committee discussed questions relating to the tradi-
«onaiiy thorny issue of marginal seas jurisdiction. A rela-
tively satisfactory regime relating to transit rights and
Innocent passage of ships in spatial zones under control or
quasi-control of coastal and island states was slowly worked
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out. However, here again, the debate was in 'the form of the
efense of and attack on the principle of the "freedom of the

The maritime states would paint coastal state expan-
sionism in the darkest color of "anti-Grot lan" sentiment and
intention; some coastal states would rattle the brittle skele-
ton of "creeping jurisdiction" ln their cupboards. !n reality
the freedom of navigation" was hardly ever at issue. Free
transit, right of free tansit, or free passage are all expres-
sions used interchangeably to delineate the basic rights under
the princip!e of free navigation on the seas. There has been
little, if any. attempt made to assert that such a right is not
a part of the very principle of "freedom of the seas." yet
free transit for international shipping should simply have been
viewed as something quite separate from the spatial concern of
territorial seas and their breadth whatever it may be. If so
viewed, then the functional character of this navigational
right would remain quite secure regardless of any new widths of
territorial seas or economic zones. Unfortunately, this func-
tiona'lity was hardly ever considered at the Conference. Transit
right appears to be well establ ished in international law and
appears in 1 it tie danger to have changed in principle from the
rule as expressed by Grotius to be: "lands, rivers and any
part of the sea that has become subject to ownership of a people
ought to be open to those who, for legitimate reasons, have need
to cross over them."

The second area related to shipping on UNCLOS I I I's agenda
concerned a variety of articles relating to rules governing
vessels on the high seas. There has been some updating, but
few changes from the 1958 Convention are apparent. The "gen-
uine 'link" which had to be establ ished between the flag state
and the ship is still required despite the fact that the
futility of attempting to establ ish such a 1 ink has been uni-
versally accepted, and that the rather murky reasons behind this
so-called theory of international mariti me law has been conciu
sively and decisively discredited. Nany of these high seas
articles are a strange collection of technical rules and cus-
tomary norms . One could easily question thei r utility or place
in a global ocean treaty. Quite obviously they now fit much
more within IMCO's sphere of interest.

Finally, the Conference, in its Third Committee, concerns
itself with ship-generated ma rine pollution. To the credit of
that Conmittee, after much painstaking work, a consensus
appears to be close, but what problem had to be overcome'
continuing struggle between coastal and maritime states can-
cerning marine pollution, so familiar to IHCO, had to be end
lessly repeated at IANCI.OS III. Once again, the battleground
would have to be the principle of the "freedom of the sea'
rather than the comnunity interest of reduc ing marine pollutio n
to its lowes-t conlon denominator. Coastal state regulation
was seen as direct interference with legitimate shipping
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patterns and the "crazy patchwork-qui 1 t" of di f fering nat iona
legi slat ion was of'ten put forward as an extreme argument by
maritime states ~ Yet everyone accepted the fact that the envi-
fonmenta 1 prob 'I ems coul d bes t be so 1 ved by i n ternat Iona 1 I y
accepted measures, except that the maritime states had shown,

IgCQ and in the C~l liability meetings, that such measures
would be reduced to the lowest comnon denominators, whereas
coastal states demanded somewhat higher standards. The result
of this endless and totally unnecessary debate is a less than
acceptable consensus as reflected in the IGHT and its latest
refinements. Huch of the language is torturous and many of the
measures are unenforceable. Thus coastal states will still go
ahead and implement their own rules but for safety's sake and
not to interfere with shipping, except with such shipping that
Is so substandard, in terms of safety, that it would not be
allowed into any state's coastal waters. As a result, there
will be changes in coastal waters for ship use. New regulatory
patterns will be established, including special tanker zones,
traffic separation systems and eventually many compulsory
pilotage areas- Rather than affecting the coamerciaI viability
of shipping such new measures will assist it, just as air traf-
fic regulation assists aviation. On the other hand, if these
new regulations will drive sub-standard vessels from the seas
or will up-grade standards, the comnercial viability of such
shipping will be adversely affected. And so it should be. In
other words, for ocean shipping, UNCLOS lll is basically a
political and rhetorical issue.

5. The Future of International Shi in in the Aftermath of
UNCLOS III

It is fitting by way of conclusion to cast a rapid glance
ahead and look at the future of international shipping in the
aftermath of the Law of the Sea Conference. I have been quite
critical of the shipping industry which we know, admire and
understand. It has became the victim of its own history; its
difficult position today is exacerbated by a lack of clear'ly
defined and comprehensive policy . What is needed at this
stage is a massive build-up of the industry's internationa'I
research capability at all levels of international intercourse
in order to share ocean transportation more equitably. It is
not enough to "lobby" for privileged position and status quo
retention. At the same time we must remember that professor
<dward HIles has taught all of us that the modern law of the
sea is so much more perception than policy. It ls the percep-
tion of the shipping industry as wel'I as its uncertain mentors,
the major maritime states with their own perceptions, that will
"ave to change and new policy will follow easily.

Nevertheless, if ocean shipping is in any substantial way
hampered by anything which UNCLOS III will produce  which is
«ubtful!, then the b'lame wil'I rest squarely on the
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lnflexlb'I l ity and Intransigence of the international shipping
industry rather than on the 'enclosure movement' of the Confer-
ence itself. The Industry has shown itsel f as an anachronism
wishing to protect a no longer defensible priv/leged position
at any price in almost every forum, whether it is on questions
of safety and environmental protection at IHCO, commercial
equity at UNCTAP, or general law of the sea questions at
UNCL05 III ' This position does II ttie justice to an industry
which since pre-history has been renowned for its viability,
flexibility and adaptab'lllty to change. There is little,
any, evidence that the outcome of UNCL05 III will serious'ly
affect the corwercfal viabi'Ilty of International ocean trans-
portation. The 'enclosure movement' of the Conference will
obviously affect shipping routes and dictate departure from
some traditional and accepted practices, but there is also
little evidence whatever that even the est 'territorlalis t
expansionist' coastal states seek to drive shipping away. The
benefits of international seaborne trade need little emphasis.
Interference with trade benefits no one. At the same time,
shipping w'lll have to contend with a more regu'latory atmosphere
at all operative leve'ls ln a more regu'lated world. This will
be one of the prices to be paid in the late 20th century in a
search for greater equity in all aspects of ocean law and pol-
Icy. Secause of the rather shortsighted attitude of the inter-
nationall shipping industry some of these changes will be
imposed on lt when, ln reality, It had ample opportunity to
have been a viable part of these changes. However, the industry
missed this opportunity and will have to adapt to these changes
at a time when lt faces other serious challenges in economic
terms brought about, to some extent, by the oversupply of ship-
ping and, of course, the rise of East bloc, third world and
flag of convenience shipping which, in turn, I s simply providing
the answers to quest'lons which the traditional shipp'Ing llndus-
try has not been able or willing to give. Nevertheless,
history gives us ample evidence that ocean shipping wl l 1 sur-
vive these economic and political, as wel 1 as legal, chal I enges
in the latter part of the 20th century as it has done in
previous complex situations. It wl I I also survive UNCLOS I I I
and Its inevitable many successors.
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Menso de Jang
Netherlands Maritime institute

Hr. Gold's lecture on ocean shipping has given me the
Impression that there exists a large conspiracy among ship-
owners and that even the lawyers cannot beat that conspiracy.
You will no doubt agree with me that Hr, Go'ld Is to be compli-
mented for his courage to say these words and to attack the
tradi ti ona I maritime countries here In this country, in the
middle of the lion's den. Fortunately, Mr. Gold has assured us
that Grotius is not going to turn over in his grave. His
Narc Lfberum was a young man's first job and later dismissed by
him.

Returning to Hr. Gold's attack on the tradi tional mari time
countries, I understand that Hr. Gold sees these countries
f ightlnq to maintain the status quo in maritime matters and to
prevent any progress in Internat ional organi zati ons such as
INCO, IJNCTAD and UNCLOS. Hr. Gold has hardly substantiated
these charges. We have to be satisf led with his remark that
the traditional countries are not supplying the answers to the
di ff icul t questions of new maritime laws. Instead, we are told
that the East bloc, Third Wor'id, and flags of convenience are
providing the answers needed. But we are also left in the dark
as to what replies these flags are giving.

ln my opinion the Third World is. advocating the use of
cargo reservation. The East bloc practices cargo reservation
already, but has added hidden forms of subsidy. Is, therefore,
the goal of shipping to have subsidized state fleets, carrying
50% of their nation's trade in oil, iron ore, I 'incr cargoes,
etc.7 The flags of convenience are also providing an answer.
Their message is that a prof i t can still be made in shipping,
as long as costs and tax levels are low and as long as there
i s a free market in the carrying of cargoes.

The di fferent flags wh'ich are supposed to give this irnpor-
tant gathering the required answers are ~ in my opinion, giving
different answers. One favors the regulated market, the other
a free market in shipping. Mr. Gold has not guided you
regard'ing the future course to be followed. Is it surprising
that the traditional maritime countries are still studying the
problems as wells

One could remark, however, that these problems have 1 ittle
connection with the law of the sea as discussed at Ul4CLOS.
The problem of either a regulated or free market for the carry-
ing of cargo is trade laws which are being dealt with at
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UMCTAQ. UNCTAD is not concerned with freedom of navigation;
tt has never suggested restricting freedom of navlgatlon.
Instead, IJNCTAQ proposes to restrict the shipper's freedom of
choice. He may no longer be at liberty to select a vessel.
view of the restrictions of shippers' freedom of choice, the
strength of liner conferences may increase. LINCTAD proposes,
therefore, to give governments more regulatory powers over
liner conferences. The European maritime countries are pres-
ently considering whether a European policy can be drafted
unify the protagoni~ts and antagonists of the proposed UNCTAp
code of conduct.

IMCO is indeed being considered as an organization of the
traditional maritime countries. I cannot agree with Mr,
that these countries are endeavoring to maintain the status quo
with IMCO. To the contrary, IMCO is undoubted ly one of the
success stories of the United Nations. The major task of IHCp
could be described as making traffic laws to apply at sea.
These laws are aimed at preventing collisions, pollution and other
calamities. Not only has iMCO a record of successful lawmaking,
it has also restricted freedom of navigation more than any
other organization. Mr. Gold has complained that UNCLOS is
left outside the shipping scene and he suggests that this might
be the result of a conspiracy by maritime countries and their
shipowners.

As I explained, the shipowners and maritime countries
already have to deal with IMCO and UNCTAD, respectively, for
their traffic and trade laws. Why should they need to have
another body to draft such laws' it can only delay the making
of a new world wide shipping policy if two international organi-
zations are dealing with the same problems. As far as shipping
is concerned, UHCLOS is involved with the laws which apply to
shipping in the territorial waters and the economic zones. The
international shipping conmnunity was alarmed when UNCLOS started
to aim at granting coasta'I states the right to apply thei r own
maritime traffic laws to these waters.

With land transport we see that many countries are trying
to harmonize their national traffic laws to arrive at an agreed to
internat'ionai traffic law. At sea, such internationally agreed «
laws already exist. It would have been a step backward lf
these were to be replaced by nationa'I laws in international
shipping straits and other sea areas close to land.

The r dhe traditional maritime countries and their shipowners
would prefer to app'ly existing international laws to shipping
in coastal waters which are regularly used by shipping.
does not mean that there is nothing left for UNCLOS to consider
as far as shis shipping is concerned. To the contrary, there are a
UNCLOS has
few neglected issues. The most important is perhaps that

s been insufficiently concerned about the rights of
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ski pping in terri tor i a I waters and economic zones. UNCLOS has
been too much engaged, regarding the rights of coastal states.

To illustrate this, I would like to ask whether UNCLOS con-
it a duty for coastal states to provide for salvage and

Iife saving equipment and to provide for ports of refuge2 Qo
they have a duty to provide charts and to provide navigat ionally
safe routes2 Can a Master be subject to "hot" pursuit if he
picks up some refugees In distress while navigating an interna-
tional strait2

IMCO's traffic laws and UNC>AO's t d 1
rg Iy left to nationa! governments,

not prepared to transfer part of th~1~ l
n tional bodY. in this respect, UNCLOS

by most traditionai maritime countries In its endeavors to set
up an international organization to deal with disputes between
governments.
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kr. Geze 1 i us

Dutch Shipowners Company
Rotterdam

I must also compliment kr ~ Gold, because I think he was
successful in attacking shipping in all sorts of fields,
feel in some resPects his remarks were dangerous, The only
conso'lation was that, apparently, I was very prosperous,

Regrettably, I must paint a less prosperous picture of
shipowners. They are not a'll conservative with many privileges
and heaps of rmney to protect their own interests. Since UIICLDS
has been looked at and elaborated now during ten years, it
might be interesting to examine what the shipowners have been
doing during these ten years'

In 1968, we transported 8,370 billion ton miles. In 1978,
we will have transported about 17,700 billion ton miles. That
is a doubling fn ten years. It is not our cargo; it is your
cal go ~

What has happened more during this decade? Flexible liner
vesse I s have graduall y been rep 1 aced by i ess f 1 ex i b l e and more
expensive container vessels. In other facets of shipping, we
have seen an increase in size. Huge investments have been made
in modernized vessels with related equipment such as containers
and terminals. This reduced flexibility means an increased
risk-taking for the shipowner. Not until all major ports in
the world are containerized wii 1 flexibil ity return. The new
vessels which replace six to eight conventional vessels are run-
ning on very tight schedules. Conventional 1 incr vessels spend
40-604 of their' time in port, handl ing about one hundred tons
per hour. Contrastingly, container vessels spend about 204 of
their time in the port handling 250 tons per hour.

The investments in modern containerized vessels and huge
bulk and tank vessels have also Ied to an increased number of
consortia, perhaps particularly in the liner trade, where ship-
owners from various countries join forces in order to offer the
market a competitive service.

In the West, we have seen an increased competition from
Conlnunity countries that offer rates that are not considered
comnercially justifiable. We have seen an increasing protec
tionism in shipping. in some countries this may be understand
able because many shipowners are fighting for their survival
and need assistance from their governments. Whereas, in ot"er
countries, the establishment of shipping companies is done
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po] I t I ca I ra the r than corrme rc i a 1 reason s . The P rof i tab i 1 1 ty
of shi pping dec l ined. At least in Europe, we see the need for
a ma r i t i me policy .

hese observations wi]] hopeful
indust � ��d

op ~ oo y question what role the shi~ I
th s v opment. The
facets of this developments increasin 1�
t clpat ng in the political discussion le dl
mnt of a maritime Policy which I just ~ntio d.

g ck to the freedom of ocean s
co side ed inflexible to advocate the onti

p ip e of freedom. I agree that this
used in various contexts but the general idea, at least as

when referring to freedom of the seas is to underline
the importance of a continued liberal base for future shipping
development. If we abandon this basic principle, we may see a
development similar to what we have in aviation, with strictly
regulated terms based on certain bilateral agreements. As
see it, the developments in shipping do not justify such a
drastic change. 'We must protect ourselves from any unnecessary
restriction of the flexibility that is essential for continued
development. When we talk about freedom in shipping, it also
means freedom of choice for you, the shippers, the owners of
cargo, In shipping, flexibility necessitates uniformity. If
we get different rules in different countries, this wil'I have a
negative influence on development. Uniformity is more neces-
sary today than ever before. De'laying one of today's vessels
is equivalent to delaying six or eight vessels ten years ago.
Shipowners are not against laws and regulations; on the contrary,
we see the value in laws but such laws should always be adopted
internationally. We should try to avoid bilateral or unilateral
regulations.

Shipowners are definitely prepared and will continue to
participate in discussions; we have also participated in the
UNCLOS discussions. But I hope that shipowners will continue
to insist on advocating efficiency on a self-regulating basis.
Good 'law must combine stability with modern technological and
operational developments.
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DISCUSSION AND QUEST f ONS

EXAR GOLD: Thank you very much, Mr, Chairman. I felt
that the comnentators on my presentation were well chosen and,
to a certafn extent, augmented some of the points which I tr3ed
to make. In particular, Hr, Gezel ius' views of the economic
diff lcul ties In which the shipping Industry finds Itsel f in are
of great interest. Of course, we could debate this problon for
a considerable time. The problem is caused by an over-supply
of shipping capacl ty which has forced the Industry to chase
fewer cargoes with too many ships causing a considerable loss
both to individual states as well as to individual shipowners.
At the same time the problem was seen by many marine economists
a long time ago. The shipping slump ls somethfng which was
entirely forecastable and Is a part of the International eco-
nomic and cyclical shfpplng pattern. Some shipowners saw this;
many did not. That Is why we have Mr. Mlwa tel I ing us tomorrow
how to use tankers to store oi 1,

I thought that I made It clear that IHCO certainly fs a
success story considering its very modest terms of reference.
At yesterday's opening ceremony of this Conference, Mr. Tul jnman,
the Netherlands Minister of Transport and public Works,
spoke about IHCO and Its importance. He said that many more
states must ratify IHCO conventfons, However, the di ff fcul ty
is that many states will not ratify these conventions because
they are not considered to reflect adequately the very interna-
tional standards which both I4r. Gezelius and Hr. de Jong seek.
This makes it very difficult both for the shipping countries as
well as coastal states. F/nally, I was most fmpressed by the
way ln which the views of the fndustry were stated In terms
which are most closely re'fated to fts concerns.

YOSHIHIKO MIWA: I am a newspaper reporter from Japan. I
should like to ask Professor Gold's opinIon about the recent
activity of the Soviet Union's merchant marine ln Pacific
waters. Soviet shipping agents tend to offer their clients,
shippers, extremely competitive rates of freight in order to
obtain as much seaborne cargo as possible.

It seems that this trend has become more noticeable since
this suainer. Shipping companies in the free world can hardly
compete with such a price offensive by a state-owned shipping
company. Of course, this prfce offensive has inflicted serious
damage on the Japanese shfppfng companies. Hay I have your com-
ments on this problem7

EOGAR GOLD: Well, Mr. Hiwa, I suppose I am no more quali-
fied to speak on behalf of the Soviet Union that you are .
Soviet maritime polfcy fs fa I rly well known . As far as
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international shipping is concerned, the Soviet Union is cer-
tainly considered to be a mari time nation, The Chinese at
various conferences usually say that the Soviet Union and
"another super-power" wish to extend their "hegemony and unde-
sirable ambitions on the Seven Seas." The bui 3d-up of the
Sov'let merchant fleet has certainl y been very considerable,
both in the liner and the tramping trades, and new also in the
tanker and container trades. l know that is worrying the tradi-
tional shipping states.

I have some di fficul ty about the frequent questions raised
re'lating to "commercial ity" of Soviet shipping. I t is very
dl fficul t to say that something which is not ccmmercial for me
may not be commercial for somebody else. To the best of my
knowledge, many of the Soviet shipping routes are run on a
fairly sound commercial basis, although not in the beginning.
To get into a particular trade they cut freight rates. On
occasions, such as the Far East/Austral la Conferences, they
have cut these by at least 601. Obviously, it is very difficult
to have a coamercial success if you are undercutting somebody
else by 604. Nevertheless, that is the name of the game, which
the international shipping industry has been pract'ic'lng for
centuries, although not necessarily with 604 cuts. The Soviet
Union thus seems to use a comnercia I and a political combination
to get into the shipping trades. At the same time, the Soviets
have been accepted by several shipping conferences, lt
probably will not be very long unti'l there will be an applica-
tion made in Tokyo for companies like FESCO, the Soviet Far
Eastern Shipping Company, to join the Far Eastern Conference
Lines. That will be a very difficult decision for that particu-
lar Conference to make. They will have the difficult choice of
either allowing participation or else being undercut. The
decision will really be made by the shipper who will be faced
with these low undercut rates. Will he remain loyal to his
traditional conference lineT l remember on the Australian
trade during the Viet Nam war, when Soviet vessels were taking
military equipment to Haiphong and then coming empty down to
Australia to pick vp wool cargoes. At that particular time
Australia was at war as a participant 'ln the Viet Nam conflagra-
tion; the Australian Government appealed to the wool exporters
not to trade with the enemy, The exporters said: "yes, yes we
do understand that, but 40'4,...what can we doT"

One of the points which l thought Mr. Gezellus made
extremely well is that international shipping is not on'ly faced
with new competition today. At the same time shipping ls
becoming more sophisticated and more expensive. The Soviets
and the thi rd world are benefiting from the technological
research of the West and, at the same time, are also benefiting
from some of the very practices which originated in the tradi-
tional shipping states.
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MR. GEZELIlfS: Consider the case of the North Atlantic
where we see a number of so-cal led outsiders. They start and
run their service for several years and then disappear. I
think this is good for the business because they are competing
on about equal terms. If they cannot run their business
efficiently, they wi1 I leave the area. But the si tuat ion we
fear is of a different type. The East Bloc countries, mainly
for political reasons, run a service as long as they 1 ike. The
end result of this trend may be that only qovernment contral led
shipping companies remain. I wonder whether that would be a
sat i sfactory development.

MR. DE JONG: Some people propose planning and regulation
to avoid the complications which have just been described.
There is a lot of informed opinion which be'Iieves that the
tremendous expansion of the Soviet fleet Is a result of a plan-
ning mistake of the Soviet Union. There may not be all kinds
of dark politica'1 arguments behind this expansion, just a plan-
ning mistake of a large country with big planning boards prone
to regulation. Regulation and planning by governments might,
therefore, not be the comp'lete answer to shipping in this
respect.

H.F.H. BKRTELS: I would like to begin by thanking Mr.
Gold for his very interesting words, especially the historical
background he sketched. I have a feeling that the nearer we
came to the present times, the more the picture he gave us was
colored a bit too dark. In my experience, much has changed
in the last decade or two regarding the ability of the shipping
industry to be flexible and adaptive to new contingencies.
This applies not only to the shipping industry, but also to
countries and international organizations in this particular
field. For instance, states part ic'Ipat ing in the Law of the
Sea Conference cannot be divi ded into two categories, coastal
states and fnari time states. I know of almost no "pure" coastal
states or "pure" maritime states. My country is seeking a
proper balance between real interests in both f ields, in the
field of protection of the environment and freedom of shipping-

On vari ous occasions Mr. Gold spoke of the outcome of the
present negotiations as the lowest possible common denominator
that was reached. I think this is inevitable. 8'e are in a
laborious process of adapting, of seeking solutions in an
inevitably changing situation. And the best we can hope in
many cases is that we reach such a lowest conmon denominator.
I think that is Inevitable and should not cause us much distress,
for that too is part of the historical process.

LEO 80UCHEZ: I wish to raise a particular problem to Mr.
Geze'llus and Mr. De Jong. Supposing that the developing
countries continue to insist on participating more actively In
ocean transport, what will be the position of the shlpowners7
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in this connection I wish to refer to the nore or less similar
problem of active participation by the developing countries in
the exp'Ioitation of the natural resources of the internat'ionai
seabed.

HR. GEZELIUS: If I understood the question correctly,
you asked about the v'iew of the shipowners if the deve loping
countries want to have a finger in the pie, so to speak. I do
not think shtpowners have been against competition. They have
been against a system of profit-sharing that is not Justified
by conmerciai needs.

LEO BOUCHEZ: It has been a long day and this is the time
to terminate this session. However, I think we had a most
interesting meeting, in particular because of the different
v'iews expressed by several speakers with respect. to the eco"
nomic aspects of ocean navigation.

Finally, I wish to thank again Professor Gold far his most
stimu'lating and thought provoking paper. In addition, I am
very glad that we had two experts familiar with shipping prac"
tice, Mr. Gezellus and Mr. De Jong, who have explained clearly
some present-day economic aspects of ocean navigation. As we
all know, ocean navigation is a fascinating but est complex
prob'Iem, particularly for the Western world. I wish to thank
you all for your contributions.
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PART VI

ENERGY SOURCES

FRON THE OCEANS



INTRODUCTORY REMARKS BY

SESSION PROGRAM CHAIRMAN

John P. Craven

Law of the Sea Institute

Thl s session deals with energy In the oceans. Me sha I l
have three papers by Mr. Keith, Dr, Sardach, Mr. Mlwa; Dr.
Brown will critique each of the three papers and my remarks.

To put this session in context, I will take the liberty of
speaking in some detail about the "road map" of energy and the
oceans. When examining this issue, we must realfze that the
chief and most important energy resource of the ocean at the
present time ls the oil on continental shelves. Indeed this
has been a major non-neglected issue of the law of the sea con-
ference, As a matter of fact, it has been so well attended
that under either the Hedberg formula or the irish formula,
coastal states have Jurisdiction over every last drop of oil
and gas. There remains little, if any, in the areas beyond
national Jurisdiction.

But associated with offshare oil is the transportation and
storage of oil. Me can assume, that as far as this session is
concerned, we have all but completed a discussion of ship-
ping and transpartation with respect to this law of the sea
interaction; but we have not discussed the problem of storage
at sea. Therefore, one of our papers this morning will relate
to a specific storage scheme, one which we chose as an example
because of its interesting interaction with the law of the sea
and the problems that this wl ll raise. That paper will be
presented by Mr. Miwa.

After ofl Is delivered, lt is then essentially applied and
transduced, if you wfil. It is usually used for transportation
purposes, for automobiles, for airplanes, or It fs employed in
power plants for generatfng electricity. In this generation of
electricity, we come to the primary new resource use of the
ocean, I.e., the cooling water, water used ta cool power plants
of' all varieties- Few people really understand or appreciate
the value of this resource. For most of us, when we think of
energy we think of heat. In the dfscussions the fast few days
when people have been talking about energy they have been taIk-
fng about the conservation of ~aste heat with the general
notion that anything which is warmer than this room is capable
of creating energy.

Those who have been Involved In the energy-creation process
are aware that energy Is created by the difference in
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temperature, and that the efficiency with which this process
generates is given by a simple formula, the Carnot efficiency,
the max I mum e f f I c I ency tha t can be achi eved i s T I minus T2
divided by the absolute temperature, Tl is the hot source, the
hot source whether i t i s produced by foss i I fuel, coal, nuclear
power, or by ocean thermal energy. T2 is the exhaust tempera-
ture, the temperature of heat reject ion. It is obvious from
this formula that the colder you get. the more energy you get.
'I t is the d'ifference in temperature that generates the energy.
Cooling water, always a major problem in energy, is becoming a
critical problem. Cool ing in the past has been done by us ing
rivers, streams and lakes. Me now see that this is generating
thermal pollution in these smail bodies of water with the total
amount of power generated limited by the avallab'ility of this
very valuable land resource.

Cooling towers operate by evaporation in the ambient
environment. Thus, cooling towers are not very cool; the
efficiency of thermal power plants using coo'ling towers Is very
very poor compared to power plants located on the sea. It is
For this reason we are see'ing an Increasing number of coastal
power and floating power plants. These have been proposed,
Designs for an offshore floating nuclear power plant have been
completed by Qestlnghouse Corporat'ion. There have been designs
for offshore coal-fired power plants and for fossil fuel plants.
Most of these floating plants are going to be within the eco-
nomic zone, because the electricity they generate must be trans-
ml tted to the shore. Since many of them are going to generate
power for Industrial purposes, the industrial purpose might as
welt be located right at the power plant site. Thus, we might
find that these f'loating power plants wii'I become floating
industries. investors In these plants will then begin examin-
ing the law of the sea with a great deal of care, because they
will want to locate these plants in the jurisdiction of greatest
convenience. It is for these reasons that one of our major
papers in this session will deal with legal problems associated
with floating power plants and floating industrial plants.

excellent paper on the towing of
who have read and digested the tech-
recognize that towing icebergs for
feasible, relatively easy, stralght-
But, using 'icebergs as a component
as energy for sal t water di fferential

Yesterday we heard an
icebergs, Yet those of us
nical symposia on icebergs
fresh water is a perfectly
forward engineering task.
of ocean thermal energy or
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Me all recognize that there also will be changes in the
source. of Tl, the hot source. There will be a shift from oil
to coal. There will be sh'I fts to other novel and unique forms
of energy generation, not only because of economics, but because
our society recognizes that it must develop alternate sources
of energy. Significant pol-itical st rength will derive from a
mu}tiplicity of energy sources.
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Is absurd. The reason Is that ocean thermal energy requires
huge volumes of continuously flowing cold water  T2!. The ice-
berg y as large as i t Is, i s a relat'Ivel y sma I I source of T2
water.

The primary new form of energy that we look at is solar
energy, and Indeed fossi l fuel energy Is solar energy. It Is
solar energy that was stored many millions of years ago by the
sun grming things that later decayed, compressed, formed as
sediments, crushed and fractured, and aggregated In structures
where modern man cou'Id use them.

The primary problem with most solar energy Is the fact that
it Is very low density. The energy density of the sun is barely
enough to provide the I 'Ight of the day along wl th a I I ttle warm-
Ing. Thus, the principal problem for solar energy Is finding
Integratl~g mechanisms, mechanisms that nature has created to
Integrate the energy of the sun. Me see such mechanisms in the
form of wind which Is solar energy that has been Integrated by
movements of the atmosphere. Hany see the value of wind power-
Those who have examined 'It have determined that if the velocity
Is high, about 40 knots and continuous, then the energy that
can be produced from wind power can be competitive with energy
from other sources. Unfortunately, there are very few locales
In the world where the velocity stays continual ly high at 40
knots.

In places I ike Hawaii--this Is a plug for you to come to
the future conferences at Honolulu--we have tradewinds which
are quite constant but at about l5 or 20 knots. The only way
you can get a velocity of 40 knots Is to Interpose a mountain
with a pass so the winds accelerate to this higher velocity.
So far as wind energy Is concerned, it will be developed mainly
In those peculiar geophysical conf'Igurations where there are
continuous winds like the tradewinds which interact with
mountainous terrain. 5 Ince there are very few mountains f'l oat"
ing on the ocean, and since the construction of f'Ioating moun-
tains high enough Is not economically feasible, wind energy
wl 1'I not show up as an Important component.

There are also the waves and the tides. The tides them-
selves are not uniformly distributed around the world; there
are relatively few areas where the tides are of high enough
amplitude to warrant this use of energy. Mhere they are of
high enough ampl ltude, coastal states will no doubt exercise
con t ro I .

I must make some critical remarks about waves. Waves have

a very law energy density themselves; our technical colleagues
fram Japan have Just completed building a ship, a rather large
ship, quite a few thousand tons. They have taken it out and
tested it In waves to generate about 175 ki lowatts of electricl ty
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just as the computations indicated that it wou'ld. But the l75
ki lowatts is bare'ly enough to light up the sign on the ship indi-
cating that this i s an energy generat ing ship! Thus, we can
expect that the energy density in waves and wave projects is so
low, the capital investment requi red probably cannot be just'l fied
in the near future.

Ocean thermal energy has interesting potential. Nature has
integrated the energy of the sun in the large tropical water
masses on the surface; there is an abundant amount of Tl, and
J ust a few thousand feet below the surface is an abundant amount
of T2. So the movement of these large masses of water will in
and of itse'lf consume very little energy. While the process is
very 'inefficient in terms of the total energy involved in the
flowing streams  about 9L of the energy would be extracted in
the form!, i t is relatively easy to move this mass of energetic
material through the plant.

Do not expect ocean thermal energy to show up in the very
near future. When i t does appear, do not expect i t to show up
as a process produc'ing only energy, because 1 t wi l l not be
economica'lly justifiable on that basis. The ocean thermal
energy process has the advantage of bringing up from the deep
ocean water that is ri cher 'in nutrients than the surface water.
Therefore, one could conceive of this as an artificial upwe lling
project as well as an ocean energy process. It is possible,
perhaps probable, that a cycle called the open cycle process
will be developed where fresh water will also be produced as a
by-product of the process. The fresh water, the energy and the
deep nutrients together may create an economically viab'le
scheme. These developments will take place over a period of
perhaps 25 years before a major total industrial operation
based on the ocean temperature differential becomes attractive
for capital investment. When that happens, we can expect to
see these plants grazing in tropical waters and in the vicinity
of islands and certainly in areas beyond national jurisdictions.
The set of lega'l, environmental, and jurisdictional problems
created is enormous.

But this is not the final source of solar energy. Through-
out history we have been using solar energy in the form of the
sun growing things. This has been the finest integrative
mechanism for solar energy. Many of us tend to differentiate
between food and fuel; but when one looks at the technology of
food, it is ciear that food is only a fuel for the machine
called man. Given enough energy, one can produce enough food
and vice versa. We would be remiss in discussing the problems
of energy if we did not include the relationship between energy
production and food production. A third paper will integrate
not only the solar energy, but the substance of the techno'logy
so that we will have an insight to the relationship of energy
and food and the ocean.
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When and if we ever develop a fusion process, the fuel Far
fusion w111 be found in the ocean. I have been talking to
physicist friends about when fusion will come into being; they
all say that they do not know. I f they do not know, we canna-t
pred'ict; so we wli 1 reserve that for our future conference.

274



THE INTERNATIONAL REGULATION
OF OCEAN FLOATING ENERGY PLATFORMS

Kent M, Keith
Associate, Cades Schutte Fleming 6 'Wright

Honolulu, Hawaii

The ocean is an important potential location for energy
generation, This is due largely to ocean floating platform
technology. Ocean floating platforms have been designed which
can support any human activity which presently takes place on
land.l An ocean floating platform cou'id !upport the generat'ion
of many forms of energy: nuc lear ene rgy, coa'I or oil-fired

Craven, Present and future uses of floating platforms,
Oceanus, 1975, 19 l!, p. 67; Hansen, J.  Ed.!, 0 n Sea Mari-
~cu tore, 1974, pp. 299-333. Ocean floating plat orms are
wilde y used as ol I-drl I I lng r1gs in the Gulf of hex leo and the
l4orth Sea. See Gerwick, Current proJects in offshore structure
4eveloprr3ent, Marine Technolo and Law: Develo ment of H dro-
carbon Resources and 0 s ore Structures, rocee ngs o the 2nd
International Ocean Sympos urn, Ocean Association of Japan,
Tokyo, 1977, p. 109. Zapata Off-shore Company is Concord, for
exanIple, is a sem'I "submersible platform working in thousand-
foot depths ln the Gulf of itexlco. The Concord rises 23
stories above the waves, has a deck as large as a football
f ield, and houses roughly 70 employees. Alexander, Offshore
drl I ling la a wor'Id apart, Fortune, December 1976, p. lb. The
Japanese built "Aquapol ls," a prototype of the floating city of
the future, for the International Ocean Exposition, Okinawa,
Japan, In l975. The "Aquapol is" 'Is 100 m. square and 35 m. high
weighs I6,000 tons and Is capable of handling 2,000 visitors at
a time.

2 Offshore Power Systems, a joint venture of Westinghouse
'Electric Corporation and Tenneco, plans to build floating nuc-
lear power p'lants on barges measuring 378 by 400 feet, 32 feet
in draf t, wi th the p'lant r Is ing l 77 feet above the barge. The
barges will be anchored approximately 3 mi les offshore ln water
which is between 45 and 70 feet in depth. The barges wil I be
surrounded by a 0-shaped breakwater designed to wi ths'tand 300
mph winds, 50-foot waves, and a co'I 'I isiorr with any supertanker
afloat. Four I, 150 Mw floating reactors have been sold to an
electric company in New Jersey. Ini tial plans cal led for the
first two reactors to be moored by 1980. Sel fridge, Floating
nuclear power plants: a fleet on the horizonl, Environmental

916. I.. i9 . f
plants, Business Week, February 9e 1974, p. 57. Gwynne, Nuc lear
power going to sea, Technolo Review, 'l972, 75�! s P

275



OCEAN ENERGY

ene rgy,3 wf nd ene rgy  HcGowan and He ronemus, I 975, p. 629;
1974, p. 1055; Put t ing the Mind, 1968, p. 760; terri am,

1977, p ~ 29!, ocean therma I energy  Avery e 1978, p. 9; Anderson
and Anderson, 1966, p. 41; Claude, 1930, p. 1039!, or wave
energy  Mick and Schml tt, 1977, p. 16! .

An ocean floating energy platform  hereafter "OFEP''! may be
positioned c'lose to shore and feed power directly fnto munici-
pal power gr fds. Other OFEP's may roam some distance from the
coast, transfarming their energy fnto products such as afsIronfa
which they can sell to coastal states.> OFEP's could also pro-
vide power for manganese nodIfle mining, mar'Iculture, or other
actlvftfes on the high seas.

A floating 100-Af coal-fired power plant has been designed
by John P. Craven to match existing operat tonal profiles, and
where possfble, the standard power plant arrangement, of con-
ventfonal 'land-based power plants. The floating power plant
would be 390 feet long and 340 feet wide, and would rest on
three hul ls which would be 390 feet wide, 750 feet long, and
90 feet deep. The coal would be brought to the plant by shi p
and carried aboard by s'Iurry. Power would be transmitted to
the shore by underwater cable. The plant wou'ld have ba llast
and buoyancy control and dynamic positioning capabilities .
Craven, J., A Floatin 100-HN Coal-Fired Power Plant, Harfne
Programs, Un vers ty o Hawa

4
This appears to be the most suitable of floatirg nuclear

power plants and the f'loatlng coal-fired plant designed by
Craven, Set fridge, ~su ra footnote 2 at 797; Craven, ~su ra
footnote 3.

Mhile not delivering power directly, an OFEP could produce
a product such as arwnonla which now consumes land-based sources
of energy. The electricf ty generated by an OFKP could be used
to produce hydrogen by electrolyzing water and nitrogen from
the air by I fquefactfon. The hydrogen and nitrogen can then be
combined to form aimnonla, which ls 1 iquef fed and stored unti I
transported to coastal states. It Is estimated that tropical
ocean thermal energy plants could supply a I I of the new anisonia
demand In the Uni ted States by 1990.  Avery, 197J'8, p. 12!

6 The cold water brought up by an ocean thermal energy
plant may be rich ln nutrlents, and could support a major mari-
cul ture operation for food. The cold water could flow through
ponds of algae, shellfish, shrimps, lobsters and seaweed before
returning to the ocean. Othmer and Roels, Power, fresh water,
and food from cold, deep sea water, Scienc,e, 1973, 182, p. 121.
For a complete dl scuss ion see Bardach, The relation~a ocean
energy to ocean food, Proceedln s, 12th Annual Conference on
the Law of the Sea Institute 197-

An OTEC system may also be very promi s ing for manganese
nodule mining In the Pacific. The richest deposits of nickel,
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Assuming that OFEP's come into existence, how will they be
regulated by current and proposed provisions !f the law of the
seaT Initially, attempts may be made to regulate OFEP's by
applying the traditional definitions of vessels, ships, struc-
tures, artificial islands, or Independent states recognized
under international law  Keith, 1977, p. l90!, However, an
QFEP could fit into more than one of these traditional categor-
ies, at the same time, or cou'Id change categories from t'Ime to
time as its position or function changes, Appropriate interna-
tional regulation is thus likely to require a new definition,
perhaps one established by treaty, This paper will examine the
traditional definitions, and then reconmend a functional
approach for an interim regulatory scheme.

Ocean Floatin Ener P'latfarms as Shi s or Vessels

Definition

OFEP's would qualify as vessels under U.S. law if they
moved in transportation on water. The word "vesse l" has been
defined by United States statute to Include "every description
of water craft or other artificial contrivance used, o~ capable
of being used, as a means of transportation on water." The
phrase "every description of water craft or other artificial
contr i vance" i s broad enough to include the unusual des ign fea-
tures and functions of an OFEP. OFEP's would be capable of
being used as a means of transportation on water; some OFKP's
may In fact roam offshore, producing ammnia or some other
product and sel l ing i t to coastal states.

copper, and coba t in the Pacific have been found in a belt
running southwest of Hawai 1 to southeast of Hawaii, w'1th coord"
Inates of roughl y l20 to l80 W. longl tude and 5 to I5o H.
lati tude. State of Hawa'I 'I Department of Pl arming and Economic
Deve'lopment, Han anese Nodule De osits in the Pacific, 1972,
pp. 49-56. T s e t co nc es w<t a be t o ocean water with
a prevailing surface temperature of 80 F., the optimum tempera-
ture for ocean thermal energy conversion. Avery, l978, pp.
9-IO. Because of the plumes of sed lment which may result from
discharges at the surface of a nodu'Ie mining operation, which
could foul the OTEC intake system, as well as general conges-
tion and differences in mobility between an OTEC platform and
a mi~ing platform, the OTIC platform could be positioned at a
distance from the mining platform and provide energy by cable.
'4fith sufficient energy, the mining platform could also process
the metals.

I USC S 3. This definition was enacted as a rule of gen-
eral construction and wi 1 l apply to every federal statute
unless that statute provides a di fferent def inltion.
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"Vessel" has been held by United States courts to include,
among other things, barges, bathhouses, floating boarding
houses or restaurants, houseboats, and pleasure barges. In
Offshore Co. v. Roblson9 the court held that a jack-up oi'I rig
qua e as a vesse under the Jones Act. The drilling rig
had only a top deck and lower hull. It had no engines and was
moved from location to location by tug. Once in position,
hydraulic jacks lifted the p'latform 40-50 feet above water
level. The court revlewcd cases involving a submersible drill-
ing barge, a lighter, a floating derrick, and dredges, and con-
cluded that under the Jones Act a vessel may mean something
morc than a means of transport on water."ll If a platform
which stands on legs on the ocean floor qual'ifies as a vessel
even when lt ls stationary and resembles a tower, it Is likely
that floating energy platforms will also qualIfy. For pur-
poses of the Jones Act, then, OFEP's are likely to be deemed
vessels.

The word "vessel" Includes the word "ship," and thy two
words are often used interchangeably In U,S . case law. Thus,
The specIfic attributes of a ship, as opposed to a vessel, are
difficult to identify. In Pollock v. Cleveland Shi bulldin
Co. I3 the shipbuilding company loate ships In ront o
Foalock's land whf le repairing them. The court had to define

Maads Bros. Const. Co. v. Iowa Unem lo ment Coma'n, 229
Iowa I, 9 N.W. arge; e u c Bat No. 13,
61 F. 692 �894!  Bathhouse!; Petition o Kansas C>t Br e
Co., I9 F. Supp. 419  l 937!   oat ng oar ng house; e
~Cub Ro ale, 13 F. Supp. 123  l935!  floating restauran~t

e r, 7 F,24 446  l926!  houseboat!; The Cit of Pittsbur h,
i99 {l891!  pleasure barge!.

9Offshore Co. v. Robi son, 226 F.2d 769  l959!-
46 USC ! 688. The Jones Act applies to seamen Injured or

killed in the course of employment. It was passed to provide
seamen with the same rights to recover for neg'I igence as they
would have had I f they had not been seamen. It has been inter-
preted to preserve the seaman's special rights to recover main-
tenance and cure and indemnify for unseaworthiness under general
maritime law. Gi lmore, G., and Black, C., The Law of Admiral t
328, 2nd ed., 1975.

11266 F.2d at p. 776.
12"In maritime law...in the absence of a compelling statu-

tory definition, the terms ship and vessel are used Inter-
changeably as synonymous terms, connoting a craft capable of
being used for transportation on oceans, rivers, seas, and
navigable waters." I Benedict on Admiralt , 0 162 at l0-3,
Release lio. 17, 1974 hereafter "BenedIct"

13Pol lock v. Cleveland Shl bui ldln Co., 56 Ohio 655, 47
N.E. 58
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"ship" in order to establ ish whether the repair work involved
a maritime contract. The court began by noting the definition
provided from a treatise on admiralty: "'A ship' says Nr. Bene-
dict In his work on admiralty  Section 215!, 'is a locomotive
machine adapted to transportation over r'Ivers, seas, and
oceans.'"14 The court accepted this definition, but then broad-
ened it to cover the case at hand. " In this sense," it said,
"vessels moored by defendant, awaiting engines and boilers,
were shi ps, They were machines upon the water, would float,
and were capable of being moved and propelled on the water,
and were so floating on the water and intended as aid to com-
merce.">5 Benedict's def'initionl~ required a "'locomotive
machine," and this impl'les the power of a vessel to propel
Itself, a feature which would clearly distinguish a ship from
a vessel such as a barge wh'Ich must be towed. The court's defi-
nition, however, required only a machine "capable of being
moved and propelled on the water," a deflnit'lon which seems
broad enough to include vessels which are towed as well as those
which are self-propelled. By this standard, ocean f'loating
energy platforms would qualify as ships.

The moment of birth and death of an OFEP ship may be dif-
ficult to determine under traditional defin'itions. When does
an OFEP become a shipf Ships are generally launched into the
water after christening, and are "born" when they touch water.
As the Supreme Court said in Tucker v. Alexandroff:

A ship is born when she is launched, and she lives so
long as her identity Is preserved. Prior to her launch-
ing she ls a mere congeries of wood and iron--an ordi-
nary piece of personal property--as dist'Inctly a land
structure as a house, and subject only to mechanic' s
liens created by state law and enforceable in the state
courts. In the baptism of launching she receives her
name, and from the moment her keel touches the water
she is transformed, and becomes a subject of admiralty
jurisdiction. She acquires a personality of her own;
becomes competent to contract, and is Individually
liable for her obligations, upon which she may sue ln
her name... She is capable too, of conmitt Ing a tort,
and is responsible In damages therefor.

16The current edition of Benedict on Admlralt �974!
defines "ship" by stating: "In common usage t word Is appl led
general ly to al 1 larger vessels which are rapable of self-pro-
puls'ion either mechanically or by sails."

17Tucker v. Alexandroff, 183 U.S. 024 �902!.
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Although the component parts of OFEP ships may be built on land,
It is possible that the pontoons, columns, and buildings wil I
actually be assembled ln the water  Craven and Hanson, 1972,
p. 33! ~ A platform, then, may have no clear launching to indi-
c.ate when 'it has become a ship.

The Supreme Court suggested a resolut In to this issue in
Thames Towboat Co. v. The Francis McDonald which involved a
s p c was aunc e as a hu by one company and towed to
two other ship yards before being completed. The second shi p
yard sued under a maritime lien to recover for supplies fur-
nished and repa Irs made while the ship was being completed.
The court said that the settled rule was that a contract for
the complete construction of a ship was nonmaritime, and not
within the court ' s admiralty Jurisdiction. The court d i st in-
gulshed Tucker by saying that It involved the detention of a
foreign seaman, not a contract for ship construction. The
court said:

 T!he doctrine Is now firmly established that contracts
to construct entire'ly new ships are nonmaritime because
not nearly enough related to any rights and duties per-
tainingg to commerce and navigation.>9

Benedict �974! refers to Tucker as "The classic pronouncement
as to the moment when a shTp comes Into being." However Bene-
dict �974, p. IO-6! cites Thames Towboat in saying:

The fact that a structure ls a vessel...does not neces"
sarlly attract admiralty Jurisdiction in all cases
having reference to her, for the law may, fn respect of
particular t ransactions, require other «ondItions to be
fulfilled. For example, In matters of contract to fur-
nish materials, work, and labor for the completIon of
a vessel, admiralty has no jurisdiction even after a
vessel 'Is launched while she Is not yet sufficient ly
advanced to discharge the functions for which she was
designed... In a case where a ship is launched but not
completed, It Is not that Jurisdiction I s barred i n
all cases of contract relating to her, but only in
respect of a contract for the supply of materials,
labor and work for completion of the vessel.

Under traditional definitions, then' a ship may be born for sofne
purposes but not for others. For this reason, the most appro-
priate event for determining the birth of ocean floating plat-
form ships may be neither the time of launching nor the time

ames Towboat Co. v. The Francis NcPonald 254 U .S. 242
 l920!.

9id. at 244.
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of completion. instead, lt may be the time of registration of
the OFEP as a ship.

The moment of death of an OFEP ship may be even harder to
determine than its bi rth. A "dead ship" is a ship which 'is no
'longer 'In coninerce and navigation. For example, In Hanna v,
The meteor,2c the court found that the meteor waa com~p ete y

owners In the business of carrying cargo or passengers, had no
crew, no machinery in operation, and no light, heat or power;
the boilers were opened up and dry, the generators had been
taken apart and preserved ln grease; and it would have required
a great deal of work to put the engineering part of the ship
back into operation. The court therefore concluded that the
Mteor was a dead ship.

Ocean f'loating platforms may provide a new twist to the
"dead ship" definit'lon. For example, the Hawaii floating city
design  Craven and Hanson, 1972, p. 9! envisions pie-wedge
shaped platforms which can join and disassemble as modules.
One module m'Ight support a housing section, one might be a power
plant, and one might be an office complex. Di ffecent ships
could thus be linked together and then disassembled at will,
depending on how many units of what kind were desired at what
time. A registered ship with ten linked units which move and
operate together could, over time, cha~ge al 1 of its units and
be an entirely di fferent ship. In such a case the new ship may
retain the original registration, or the original ship may be
declared dead and new registration required. A result such as
this might be avoided if each unit of the floating city regis-
tered individually as a ship. Avoid'Inq one identity problem,
however, might produce another. What would be the legal clas-
sification of that linkage of ten such registered ships,
travelling and working as one unit for many years't It is also
conceivable that engine un'Its, for example, would register as
ships while power generating units, for example, would not. It
Is not clear what status this mixture of ships and structures

would have.

Thus, OFEP's would be classified as vessels under U.S.
stat utory and case law. OFEP's could also be c'lass'ifled as
ships under U.S. case law, although the time of their birth and
death may be difficult to determine. U.S. Iaw, of course, is
only an examp'le of the kind of legal characterization which may
achi eve internat iona 1 recogni t'I on.

Re ulation on the Hi h Seas

I f OFEP's fall wi thin the definition of a shi p, it i s 1 tke-
ly that they wil 1 seek to register as ships flying nat'Ional

20 Hanna v. The meteor, 92 F. Supp. 53O �95O!-
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flags This would give them 'legal status and rights under the
law of the sea conventions currently in force. An OFEP cou'ld
gain this status without subjecting itself to any major regula-
'tion- International regulation of ships depends on regulation
by the flag state  Convention on the High Seas!, flag-of-conven-
ience states a liow ships to register under their flags, pay
minimal taxes, and then sail off into the high seas with li ttle
further contact with the flag state. As a new kind of ship
with unique problems and capabll l ties, OFEP's may seek, and
f'lag-of-convenience states may offer, special registration terms
which ref lert their unique purposes and tonnage. The fact that
an OFEP could largely escape regulation on the high seas would
be significant lf the OFEP ship intended to engage in conmer-
cial activities such as mariculture or sea bed mining. These
activ'lt'ies would not be regulated under present conventions.

Re ulation in the Territorial Sea and Conti uous Zone

Coastal states would have some powers In regard to OFEP
ships which enter their territorial waters. Article 'I of the
Convention on the Territorial Sea and the Contiguous Zone gi ves
the coastal state sovereignty over its terr'Itoria'I sea, sover-
eignty which is modified by the right of Innocent passage guar-
anteed under Article 14. Limitations on this right of innocent
passage provide some basis for the regulation of OFEP ships.
Under Article l6 "The coastal state may take the necessary
steps in its territorial sea to prevent passage which ls not
Innocent.">> Passage which is not innocent is passage which
prejudicial to the peace, good order or security of the coastal
state A coastal state could thus assert control over an OFEP

Article 5 of the Convention on the High Seas states that
"There must exist a genuine link between the State and the ship;
in particular, the State must effectively exercise its juris-
d IC't Ion and control in adminl st rat i ve, techn I cal ~ and soc i el
matters over ships flying its flag." A number of states, how-
ever, have chosen not to effectively exercise their jurisdic-
tion and control. These flag states are known as "flags of
convenience," and the convenience includes allow'ing the owner-
ship and contro'I of registered vessels by non-citizens, easy
registration and transfer, the manning of ships by non-citizens,
and low taxes or only registry fees and annual fees based on
tonnage. Flags-of-convenience states typically do not have the
power, governmental machinery, or interest requi red to enforce
any international regulations regarding their registered ships.
Jones, N., Flags of convenience ln the Pacific 1-2, 1975, Work-
ing Paper No. j, Sea Grant College Program, University of
Hawaii.

22 The coastal state is al lowed other controls, in addi-
tion to the prevention of passage which is not innocent. Under
Article }6, when ships are in the territorial sea on their may
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ship by arguing that a very large. slow-moving OFEP disrupted
"good order" in its territorial sea by interfering with coastal
shipping, pleasure craft, fishing and other uses of the sea,
i f the OFEP ship broadcast unauthorized radio or television pro-
grams, I t might. be argued that i t was prejudi ci al to "peace";
and if i t obstructed the movement of military ships or blocked
access to harbors of the coastal state used for mi litary pur-
poses, it might be argued that lt was prejudicial to "security."

Whl le reg'i strati on as a ship could give an QFEP the right
of innocent passage in territorial seas, few OFEP's may wish to
exercise this right. OFEP's which operate close to shore, such
as those designed to provide power directly to municipal sys-
tems, wil I be permanently positioned or positioned for long
periods, and will probably not move any distance through the
territorial sea. Other OFEP's will probably remain in deeper
waters beyond the territorial sea. For example, ocean thermal
enerqy conversion  OTEC! platforms could have pipes as deep as
3,000 feet, and thus would remain outside shal low terrltor'lal
seas, using barges or tankers to transport their products to
coasta'l markets.

to interna waters  landward of the territorial sea!, "the
coastal State shal'I also have the right to take the necessary
steps to prevent any breach of the conditions to which admis-
sion of those ships to those waters is subj ect." OFEP's may
seek admission to internal waters from the territorial sea in
order to serve local power needs. Article 16 also allows the
coastal state to "suspend temporarily in specified areas of
its territorial sea the innocent passage of foreign ships if
such suspension is essential for the protection of its secur-
ity." This clause provides a method for temporarily banning
all foreign ships, but it may not be a specific remedy for the
problems imposed by ocean-floating platforms. Article 17 sup-
ports laws and regulations issued by the coasta'I state regard-
ing navigation and transportation in the territorial sea, but
under Article 18 the coastal state is not allowed to levy
charges on foreign ships "by reason only of thei r passage
through the territorial sea." Charges r»ay be levied only "for
specific services rendered to the ship." The coastal state
thus cannot attempt to regulate OFEP ships by c'harging them
f' or passages although OFEP's might be a source of i~come from
the sa le of supplies and services rendered to them during their
passage. The laws and regulations regarding navigation and
transportation which can be Issued under Article 17 are also
modified by Article 15, which stipulates that "The coastal
State must not hamper innocent passage through the territorial
sea."
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Current law of the sea ne otiatfons

The provfs.fons in Part Xi of the ICNT would give an Inter-
national Sea-Sed Authority power to regulate resources on the
high seas. The word "resources" is defined in Article 1 33 to
mean "minerals"; minerals include water, steam, and hot water
as well as metallic deposits such as manganese nodules. Thus,
it appears that OFEP ships fnvo'Ived ln nodule min'ing or ocean
thermal energy conversion could be regulated by the Authority.

Conc'Iuslon

Under the conventions on the law of the sea as they now
exist, DFEP's which qualify as ships may enjoy certain rights
and escape some forms of regulation. Under the Convention on
the Territorial Sea and the Contiguous Zone, OFEP ships could
rmve through the terrltorfal sea and the contiguous zone under
the right of i nnocent passage, but few are likely to do so.
OFEP's which reg'Ister as ships are likely to be involved in
marlculture or manganese nodule mining on the high seas, rather
than near-shore power generation. If OFEP's were registered
under a flag of convenience and positioned on the hi gh seas,
the Convention on the High Seas would provide no effectfve con-
trol over them. Under the proposed ICNT, OFEP ships involved
In manganese nodu'le mining and ocean thermal energy conversion
would be regulated.

Ocean F 'l oat in Ener Platforms as Structures

Def lnl tlon

Co e v. Vallette Dr -Dock Co.,23 the United States
Court agreed t at the terms 'ships' and 'vessels' are

Co e v. Vallette Dr -Dock Co., II9 U.S. 625, 30 L. Ed.
501. 7 S. Ct. 336  l887

In

Sup reme
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The Informal Composfte Negotiating Text  ICNT A/CONF-62!
%le 10! under consideration by the Third United Nations Confer-
ence on the Law of the Sea  UNCLOS III! provides in Article 21
that the coastal state can make laws and regulations in regard
to the safety of navigation and regulation of marine traffic,
but not in such a way as to "apply to the design, construction,
manning or equipment pf foreign shfps" except when giving effect
to generally accepted rules or standards. OFEP ships would be
among the most unusually designed and constructed of al I ships,
but under this clause their design and construction could not
be regulated. Under Article 22, the coastal state may require
foreign ships to use certain sea lanes, but under Article 24 it
may not "Impose requirements on foreign shi ps which have the
pract.ical effect of deny'ing or impairing the right of innocent
passage." Special sea 'lanes may be designated for OFEP ships,
but their innocent passage is st'Ill guaranteed.
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used in a very broad sense, but observed that the fact that
something floats an water does not make it a ship or vessel.
The court went on to say: '%e think no case can be found which
would construe the terms  ship or vessel! to include a dry dock,
a floating bridge, or meet'ing house�permanently moored or
attached to a wharf."24 This indicates that an OFEP which was
permanently moored would not qual i fy as a ship or vessel, ln
later cases, however, lower courts have not focused on permanent
mooring so much as the vessel 's current function.

Ha ford v. Dousson 25 invol ved a former U,S. gunboat which
was re itted as "The Pirate Ship," an amusement or dance barge,
docked at Canal Street in Hew Orleans. The P'irate Ship was
attached to land by cables and clamps and a permanent gangway,
and was connected to the shore by electric power lines and
plumbing. The court said:

The Pirate Ship was not used, or Intended to be used,
to carry freight or passengers from one place to another,
was not an Instrument of navigation or commerce, and
performed no function that might not have been performed
as well by a floating stage or platform permanently
a t tached to t he 1 an d. 26

The Pirate Ship was deemed to have lost its character as a ship
because it no longer functioned as one, even though it remained
seaworthy and had in fact been towed to a different p'ier during
lit'Igation. A similar analysis is found in Cookme er v,
L. ' Ia D t f Hl h,>7 a case ln whic two arges were
n se in a pontoon r ge attached to a pivot structure sothey could swing aside from time to time to al low water craft
to pass through. The court admitted the barges had been ves-
sels, and could be used as vessels again ln the future, but
felt that the dispositive Issue was the function and character
of the barges at the time the litigation arose. Since the
barges functioned as a bridge, and carried no passengers or
cargo ln navigation, they were a structure and not vessels.

A functlonIl analysis led to a different result ln Luna v.
Star of india.2+ The Star of india was a three-masted bark

63

I d. at 630.
3~f., 3 . 66 �3!.

26,d
27 Cookme er v. Louisiana De t. of Hl hwa s

881 �970 .
28 Luna v. Star of Indi a, 356 F. Supp. 59 �973! ~

, 309 F. Supp.
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Diego Bay as a tourist attraction. The case arose when a vis'I-
tor s'lipped and fell on board the Star. Earlier, the Maritime
Museum Assoclatlon, which maintained the Star, had presented
evidence to the Coast Guard that the Star was permanently
moored to the Embarcadero and was not intended to be used ln
the future as anything more than a floating museum. The Coast
Guard's inspector had determined that the Star was "substan-
tially a land structure" and therefore exempt from the usual
inspect lon and navf gat ion laws. The court, however, fol 1 owed
the l USC l 3 definition of a vessel as "every description of
water craft or other artlfic'Ial contrivance used, or capable
of being used, as a means of transportation on water." The
court found that, were the Star to slip from her moorings,
"she would undoubtedly be capable of' engag ing in maritime trans-
portation, I f only as a towed craft.">9 Ai though h'Istor ical
curios were displayed on board the ship, the court found that
"lt is evident that the Star of India's primary function is to
serve as a ship and only secondarily to house various hf stor t-
eal curios."30 I t dist'fngui shed this case from the Ha ford
case discussed above, by noting that The Pirate Ship a een
extensively modified to serve as an amusement and dance bargeg
which were non-maritime purposes.

Interpreting these cases gives rise to a general principle,
which ls that how a ship or vessel ls current'I being used is
more Important than how it is ca able o eing used. The
courts decided that the barges n t pontoon bridge and the
Pirate Ship were currently befng used as s t ructures, while the
Star was currently being used as a ship. This functional anal-
ysis provides some support for the argument that OFEP's which
stabllire their positions offshore should be defined as s truc-
tures rather than ships or vessels. Again, these definitional
distinctions under U.S. Iaw are merely ind icatlve of t.he kinds
of distinctions which may evolve under international 'Iaw.

Re ulatlon b Coastal States

If OFEP's are defined as structures, they will have no
rights under law of the sea conventions, and can be controlled
and licensed wf thin the territorial seas of coasta'I states.
This control wl I I be strengthened I f current ICHT prov is tons
are adopted.

The ICRT speci flcally addresses the question of the regu-
lation of structures and lnstal lations In i ts provis fons for an
exclusive economic xone  EEZ!. Under Art I cle 56 the coastal
state's rights over the EEZ would Include the fol lowing:
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 a! sovereign rights for the purpose of exploring and
exploi ting, conserving and manag ing the natural resour-
ces, whether living or non-I 'Iving, of the sea-bed and
subsol 1 and the superjacent waters, and with regard to
other activities for the economic exploitat'ion and
exploration of the zone, such as the production of
energy from the water, currents and winds;

 b! jurisdict'Ion as provided for ln the relevant provisions
of the present convention with regard to:  i! the
establishment and use of artif'Iclal Is'lands, Installa-
tions and structures...

OFEP's which operate on ocean thermal, wave or wind energy would
clearly be regulated by this provision. Also, any OFEP which
stabilized its pos'Ition within the EEZ for any length of time
would be likely to come under the scope of these provisions,
since it could be classified as an artificial Is'land, installa-
tion or structure. tinder clause  b!, If the OFEP were regarded
as a structure, the coastal state would have jurisdiction with
regal d 'to I ts es tab I I shment and use. In addi t I on, Art Ic le 60
provides that

1. In the exclusive economic zone, the coastal State
shall have the exclusive right to construct and to
authorize and regulate the construction, operation
and use of:

 a! Artificial islands;

 b! Installations and structures for the purposes
provided for ln Article 56 and other economic
purposes;

 c! Instal lations and structures which may interfere
with the exercise of the rights of the coastal
State in the zone.

2. The coastal State shall have exclusive jurisdiction
over such artificial islands, installations and
structures, including jurisdiction with regard to
customs, f i seal, health, safety and Immigration
regu'lations.

Article 60 further provides that due notice must be given of
the construction of artificia'I 'Is lands, installat'ions and struc-
tures; they may not be established where they will interfere
with recognized sea lanes essential to international navigation;
and coastal states may establish safety zones of up to 500
meters around them to ensure their safety and the safety of
nav'igatlon.
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Conclusion

It ls likely that OFEP's w111 spend long periods of time
or seek to be permanently positioned offshore in the territorial
sea or EKZ. OFEP's which provide energy directly to coastal
state power systems wll'I necessarily be positioned only a few
mlles offshore. Even If the OFEP manufactures products instead
of directly supplying energy, a position within 2OO miles of
the coastline would be convenIent for purposes of resupply and
repair, as well as rest and recreatIon for the crew. If the
ICNT provisions are adopted, the coastal state would be able to
control OFEP activities In the EEZ by exerclsIng sovereign
rights over the production of energy from water, winds, and cur-
rents, regulating the construction and use of OFEP's, and sub-
Jectfng them to the ful'1 range of customs, Inmfgratlon, f fscal,
health, and safety regulations. Short of the adoption of such
provisions, coastal state control would be strong but limited
to sovereign rights over the territorla'f sea.

Ocean Floatln Ener Platforms
as New States

Definition

A state has been def fned as "...  a! people permanently
occupying a fixed territory  certam eadem!, bound together by
conmon laws, habits and ,customs into one body poiitic, exer
cfslng, through the medium of an organized government, indepen-
dent sovereignty and control over all persons and things wfthfA
I ts boundar tes..."  Moore, 1906, pp. 14-15! . By th'is def lnit ion
a state requires a body of people, a f fxed territory, and a
sovereign government. Of these basic elements of statehood,
the most diff1cul t concept for an ocean f'loatfng platform is
that of fixed terrI tory. The ocean floating platform would
I tsel f be a physical domain, but I t would rest on another
domain, the ocean. The solution to the quest fon of territory
may be to establ lsh a horizontal property regime. The f foating
platform commun1ty could be granted territorial rights above
the ocean surface, much as today's condominium apartment owners
own living space ten stories above the ground. Float Ing plat-
form communities may thus become condominium countries. Such
city states would be unusual fn character, but It has been
said  Moore, 1906, pp. 14-15!:

It fs a sound general principle...that International
law has no concern with the form, character, or power
of the const1tut Ion or government of a state, wi th the
rel fgion of 1ts inhabitants, the extent of its domain,
or the Importance of its posit fon and Influence fn the
comnonweal th of nations... Provided that the state
possess a government capable of securIng at home the



observance of rightful relations with other states,
the demands of international law are satisfied.

An OFEP city state could be founded simply by building a
floating energy platform, gathering a body of people to 'live on
It, and organ/zing a government to run it. Whether the OFEP
city truly becomes a state In international law depends on
recognition by other states.3i The granting of recognlt.ion is
completely within the discretion of the recognizing stat.e,
which must also be a recognized state  Hackworth, 1940, p. 161!
if the recognit'ion 'is to be effective  moore, 1906, p. 73!.
However, "Recognition Is not necessarily express; it may be
'implied, as when a state enters into negotiations with the new
state, sends its diplomatic agents, receives such agents offl-
c'lally, gives exequators to Its consuls, forms with lt conven-
t i ona 1 re 'I a t I ons. "32

Thus an OFEP city could set up its own sovere'ign govern-
ment and then seek formal or impl 'led recognition from other
states as a means of securing sovereignty under international
law. There is some ev'idence that entrepreneurial groups will
attempt to do J ust that . In recent years, a number of attempts
have been made to establish new states on reefs or shallows
beyond the j urlsd let ion of coastal states. >> There was no ques-
tion In those cases that new states might be formed. The ques-
tion was one of Jurisdictional claims made by other states

3 ..'  93e:'

1906, pp. - 5.
32Re ubl ic of China v. Merchants' Fire Assurance Cor . of

New York, 30 F.20 27 1939 ; Hoore, 190 , p. 73.
33Two groups made the attempt to bu'I ld faci I I ties on coral

reefs 4-5 miles from Southeastern Florida, but were stopped by
a federal court, which granted an injunction on the grounds
that the reefs were within the territorial jurisdiction of the
USA. construction activities were destroying irreplaceable
natural resources, and a permit was required from the Secretary
of the Army. Onited States v. Ra , 423 F.2d l6 �970!.
Atlantis Development orporat on, a Sahamian corporation which
intervened in the case, had planned to spend $250 million to
establish a sovereign state on the coral reef, a state which
would include radio and television stations, a post office,
office buildings, stamp department, foreign offices, a govern-
ment palace congress, international bank and mint.An attempt to found the new state of Abalonla was made llO
mlles off the coast of San Oiego on the Cortes Sank, a sea
shallow which is rich ln abalone and lobster. The state was
be built on a reinforced concrete ship, which was sunk in two
fathoms of water. The mooring line broke, however, and the
ship sank deeper. The Corps of Engineers declared that the
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to the same reefs or shal lows. As of thi s wri ting, a Br itlsh
court has upheld the independent status of the Royal Prfncfpal-
f ty of Seal and, a one-fami iy country estab I i shed on a Morld 'Mar
il anfi-aircraft toner four miles beyond Britain's territorial
sea.3 A floating city could easily escape jurisdictional
claims, because it need not rest on reefs, shallows, or any
part of a continental shelf and could float beyond the j uris-
dlction of other states. 35

Economic re ulat fons

The bi rth of OFEP city states could be heavily regulated
by coastal states; the tools of regu'iatfon would be those
already familiar fn international economic regulatfon. A wide
variety of approvals and permits would be required to build and
launch an OFEP ci ty state. Imported materials would have to go
through customs and currency exchange procedures. The people
who assembled to form the new floating city state would be sub-
Ject to ffmnfgrat ion controls; those who built the floating city
would be subject to labor controls. Local authorities might
require the approval of a building sf te. A permit imight be

ship was a hazard to navigation, and the fee}eral government
claimed jurisdictfon to the area as part of the outer continen-
tal shelf. San Ofe o L. Rev., f969, 6, p. 499. Another group,
organized as Caribbean-Peel ic Enterprfses, fnc., erected two
coral and chicken wire structures, planted two flags on the
Minerva ReefS Iin the SOuth PaCffic,and declared the reefS ta be
the Republic of Minerva. The king of Tonga decided to claim
the reefs himself, and a Tongan expecfftion tore down the flags-
Dubois, Another Utopfa7, Barron's, February 16, 1976, p. 9,

34
The Royal Principality of Sealand consists of a plat-

form 25 yards long and 10 yards wide, set atop two cement
caissons. Roy Bates, a former British Army major, his wife
and son occupfed the tower fn I966 and declared independence
ln 1967. Sealaind has issued 180 passports, printed postage
stamps ~ and created a Sealand dollar. Negotiations with a
group of German Investors to build a S7G ml 1 1 fon hotel and
gambl fng complex at Sea'land recently failed. Seafand has sur-
vived a number of Invasion attempts. "Emerging nations:
Prince Vaf lant," Newsweek, August 28, l978, p. 40;  Pest, "He
'rules' over the ~nor d s smallest state off England," Honolulu
Star Bulletin, September 2, 1978, p. 8-16, col. 4.

3 ~
California, plan to buf fd a concrete platform and establ fsh a
floating city state beyoind the 12-mile limit. Members have
called for the formatfon of global city states throughout the
world, and have signed a Global Declaration of fndependence-
Sronson, "Establishing a new world," Oakland Tribune, Octo-
ber 3'l, 1976, p. 6-0,
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required to tow the floating city across the coastal state' s
territorial sea, and so on. These direct controls would be
ample to prevent the construction and launching of an OFEP city
state should the coastal state wish to prevent it.

Even if OFEP city states succeed in getting launched from
sympathetic coastal states, there is the question of their eco-
nomicc survival. OFEP' s are serious contenders as new floating
city states because they can make use of ocean energy not only
for consumption by their cit'izens ln the'Ir offices and homes
but also to support major food product'ion and industrial activ-
ity. OFEP's may derive energy from the wind, waves, and ocean
thermal energy conversion, and they may fili some of their pro-
tein needs through mariculture and fishing operations. Gomner-
c Ial activities might include the mining of manganese nodules,
mariculture, manufacture of ansnonia, seasonal power generation
for coastal states, or service as offshore recreation centers
and gambling casinos.

Symbiotic relationships with developing coastal states are
possible. The OFEP city state could buy raw materials from the
deve loping nation, and manufacture and sell in return a number
of goods which the developing nation needs. Floating only a
few miles offshore, transportation costs would be low; the
developing nation would not have to build major roadways to
facilitate an indus try. An OFEP city state might tie up off-
shore smai'I nat'ions during different seasons to provide addi-
tional1 energy to meet peak needs or support new industrial
development. It is conceivable that a developing nation would
set up and dIplomaticai'ly recognize an OFEP city state designed
to service Its own part'icular needs. The OFEP city state might
attract skilled professionals and immigrant laborers seeking
new and better Iifestyles under a government of their own choos-
ing, economical'ly tied but lega'ily and geographically at arm' s
length from the developing nation or nat'ions it serves. Pro-
fessional skill, cheap labor, and the low cost of transporting
goods over water could make OFEP city states economically viable
in a symbiotic relat Ionship with a coastal state,

This symbiotic relationship could be very stable politic-
ally. It is not likely that an OFEP city state would be seized
or nationalized by a developing country. Its factories and
assets would not be inside the land-based country, but out on
the ocean. Its people would not be a local colony of foreigners
but members of an independent state under international law- A
large f'loat Ing platform positioned on the high seas could be
difficult to seize physically and could not be seized legally.
This gives the OFKP city state strengths which a foreign enter-
prise does not normally have, Each party, the OfEP city state
and the developing nation, would bargain from a balance of
strength and need. The OFEP city state would need the deve'lop-
ing nation to survive, but it could float off to another
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coastal state 1 f a particular develop fng nation abused its
trade regulat fon powers. The developing nation would be hurt
ff an entire industrial sector or source of power floated off
'into the horizon, but 1 t could establ ish a new OFEP city state
on the same basis. Neither party could demand too much without
being faced wl th the prospect of hav ing to s tart at 1 over again
~ nd es'tabl 1sh a new symb lot ic re 1 at lonshi p wi th another OFEP
city state or developing nation.

If such coastal state-OFKP relationships are mutually
advantageous, the economfc regulatton of OFEP city states would
not be so harsh as to drive them out of existence. However,
symbiotic relationships are not formed, the power of coastal
states to regulate trade would remain a major threat to the sur
vl val of OFEP cf ty states once they are launched. I f the OFEP
cf ty manufactured items, it would need to buy raw materia fs,
and coas'ta'1 state governments could bar exports to t t; f f I t
were fnvolved in min fng, manufacturing, or mar 1 cul ture, 1 t would
need to export the ftnfshed product with coastal state govern-
ments plarfng tarfffs on the product which would be high enough
to make the product non-competlt I ve.

Ra ulatlon b rec nftlon

Evan after an OFEP city state has been launched, has
formed a government and declared independence, and has become
economically vtable, other states may attempt to regulate lt by
not granting diplomatic recogn ltion and thereby keeping
a state of limbo under international law. OpposItion might be
especia'lly pronounced lf the OFEP city state operated as a tax
haven, abortion clinic, gambling casino, or center for private
broadcasting. On the other hand, coasta'I states benef'it ting
economical'ly fram their relatlonshlp with OFEP cities would
probably grant recognitlon to OFKP city states which serviced
their needs. Major mllftary powers might recognize OFEP city
states ln return for treaty agreements granting them the rtght
to refuel military ships, obtain hospita'I service for sailors>
and instal'I missiles and other war material there. Recognition
can be imp l led rather than express. and need not come from al I
the nations of the world to provide a minimum of status and
diplomatic assurance of the rights of the OFEP c I ty state.
IIanrecogntt ton by the major1ty of powers could cast a shadow
over OFEP city states, but nonrecognition would be a weak
tool of regulation.

Conc lus, ion

There ls agreement tn principle that new states can be
formed beyond the Jurtsdfct ton of existing states. An OFEP
city may establ tsh ttse1f as a state by floating beyond coasta'I
state Jurisdiction, forming a government, and seeking the recog-
nftlon of other states. Regulation by coastal states may make
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it difficult to build the OFEP ci ty state and ensure that
a v'iable economic activl ty once 'I t Is launched. Even I f lt
becomes economically viable, such a state may not be granted
diplomatic recogn i t i on by o ther s tates, thus prevent ing I t f rom
becoming a full-fledged member of the family of nat'lons. How-
ever, it is possible that coastal states will help launch and
then recognize new OFEP city states If they service coastal
state needs. Close economic and political ties wi th coasta'l
states may ensure the survival and International position of
OFEP city states even without formal recognitlon.

Re ulat ion of Ocean Floatin Ener Platforms

It Is typical of both the 'Iaw and human nature that new
developments are met by an attempt to place them In old cate-
gories. Automobiles were merely "horseless carriages" until
they began to transform urban society; submarines were "4-
boats" untfl they transformed naval warfare. Similarly, ocean
float'Ing platforms will probably be structures, ships, or new
states untl'I they transform the use of ocean space and are
placed In a category distinctly their own. ln the transitional
period, a functional analysis may evolve which relies upon but
is not bound by the t,radltional definitions.

The functional approach was used by United Stated courts
in deciding the status of The Pirate Ship, the ba rges in the
bridge, and the Star of India discussed earlier. This func-
tional approach may evolve of necessity, because OFEP's may
change functions, while traditional definitions assurre a single
function which does not change. Rather than search for a legal
definition which is appropriate to each kind of platform
throughout Its life, lt may be best to apply the class!ficat ion
wh'Ich is most appropriate to the function which the platform is
carrying out at a particular time.

The advantages of the functional definition could be sev-
eral. OFEP' s could be requi red to obtain permits as structures,
vessels, or ships, specifying the length of time they expect
to funct'ion In that capacity, and subjecting themselves to the
legal Implications of each class lflcat'ion. This would estab-
lish their legal status and provide the coasta'1 state with
appropriate regulatory power over platforms as they change
functions. An OFEP city state could either fall under the
category of ship, vessel, or structure or seek recognition as
an Independent state and negotiate its own ternrs with coastal
states. Thus, four categories. would be sufficient for a coastal
state regulatory scheme:

1. Structure. This category would Include all OFEP's
while they are being bu'ilt, and a'll completed OFEP's
which float In a fixed position for a year or more



within the territorial sea or EEZ  If the ICHT Is
adopted! ~ This category would apply to OFEP vessels,
ships ~ and ci ty states i f they took up f'Ixed pos ltlons
offshore for a year or more. Regulations would empha-
s1 ze resource exp i oi tat ion.

2. Vessel. This category would Include OFEP's which take
~up axed posl t lone ln the terri teria l sea or EEZ for
more than 30 days but less than a year. This category
would app!y to OFFP structures, ships and city states
If they moved frequently, taking up a new position
every few months. The regulations would emphasize
appropriate sea lanes and times for travel so as to
minimize interference wl th other uses of the ocean.

3. ~ShI . This category would include OFEP's registered
as ships and flying national flags. This category
would apply to an OFEP city state which is registered
as a ship and moves through the territorial sea or FEZ
wi thout taking up a posi t ion there for more than a
month. While the status of an OFEP ship would remain
unchallenged on the high seas, an OFEP ship would be
treated as a vessel or structure In the territorial sea
or EEZ If It did not move In transit but remained in a

fixed position for more than 30 days. The regulations
would emphasize the I lmi ts on Innocent passage.

C t St t . This category would include all OFEP's
up their own governments and declare inde-

pendence. If a coastal state does not recognize the
OFEP city state, it could regulate the city state as
a structure, vessel, or ship. If recognition is grant-
ed, an exchange of letters or a bilateral treaty could
establish the terms and conditions under which the OF'EP
city state remains In the territorial sea or EEZ.

Under this simple scheme, a platform being bui lt would
fi le as a structure; once built, it cauld continue that status
or opt for the status of vessel, ship, or independent state.
An OFEP could regi ster as a ship, roam the oceans for a few
years supportIng deep ocean mlnlng, and then return and file
for status as a structure, taking up a position near shore and
generating power Into a local grid. An OFEP provldlng seasonal
power could move from time to time as a vessel. An OFEP ship,
vesse'I, or structure servicing the needs of a coastal state
could develop a symbiotic relationship and declare itself a
new state to negotiate the terms and conditions of its presence
in the territorial sea or Efl.

A functional approach would rely upon current law regard-
ing states, ships, vessels, and structures, but would create a
new regulatory scheme by applying current law in a far more
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flexible way. Such a scheme is suggested by the flexibility
of admiral ty law. As Benedict �906, p. i0-2! says:

It may happen that a structure may be a vesse'I or other
appropriate maritime object for the purpose of the
application of one rule of admiralty law and not for
another; for example, a sea-plane in maritime peril
can be the subject of a maritime sa'ivage but may well
not be a vessel within the mean'ing of the statutes
limiting the liability of' the owner for damage caused
by I t.

Sometimes special provisions are enacted to regulate
the operation of certain types of vessels, which while
subject to a special statutory regime for certain pur-
poses continue to be governed by the general 1aw or
other statutes for other purposes,

An international t reaty could establish acceptable cate-
gories of ocean floating platforms and provide a framework for
municipal 'licensing systems. The regulatory scheme of an ini-
tial treaty may be based upon appl ication of the traditional
def initlons of state, ship, vessel, or structure. However,
OFEP's are a new form of technology with mult'iple uses which
make them substantially different from the single-purpose,
single-use ships, vessels, and structures of the past. Thus, a
treaty would be most helpful if it provided not only a declara-
tion of policy and framework for regulation, but also a new
definition of GFEP's based on their multip'le uses.
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THE RELATION OF OCEAN ENERGY TO OCEAN FOOD

John E. Bardach
The East-West Center

Honolulu, HawaII

ln t roduc t I on

OIscussion of these 'iinkages from the vantage points of
economics, biology, and technology will be easier keeping in
mind the fo'Ilowing properties of food production in the oceans:

1. The growth of aquatic organisms requires the input
of nutrients and sunlight, as well as the medium of
abundant water of a certain quality  salinity, tempera-
ture, etc.!.

2. The 1Imitations of biological production in a fishery
or a maricuiture operation are prominently food  or
nutrients! and/or shelter  substrate!. Seasona lity
and Intensity of the input of solar energy are also
important,

3 ~ In both fisheries and aquaculture, what is eventually
harvested has to be contained or "concentrated," this
being the essence of f ish catching as well as f'Ish
farming.

These facts provide the basis for a general evaluation of
the various linkages between energy and foori-related activit'les
in the oceans, The evaluation ls shown in the following table:

Positive--providing shelter,
substrate, Negative--
obstructing fishing opera-
tions. Also negative--if
causing sporadic pollution.

Oi I/gas Rigs/wells
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Certain processes, man-made structures, or human act ivl-
ties in the sea related to energy transformations for power pro-
duct ion can be or can be made to be beneficial for ocean-based
food production. Conversely, they can be harmful to fisheries
and/or aquaculture. In a number of instances, the relation is
neutral; that is, the energy-related activity neither enhances
nor depresses, actually or potentially, man's quest of deriving
animal protein from the sea.
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Tran spor tat ion   sh I ps! Neutral or negative--i f
sporadic spills occur. Also
negative--if chronic pot lu-
tion ensues.

011/gas

Ocean Ther-
mal Energy
Conversion
 OTEC!

Probably floating
structure lifting
deep, cold, nutrient-
enr/ched water

Positive--can increase

nutrients locally and concen-
trate fish. Or neutral to
negative, if enrichment is ta
be avofded.

Positive if waste heat ls
used to speed growth. Nega-
tive if heat reduces species
diversity or causes fish
kills. Also negative--1caks
and spills may occur.

Uses ocean water for
cooling of on-shore
or floating power
plants and emits
heated waste water

Nuclear

fission

Probably same as for fission.Nuc1 ear
fusi on

Oesign character I s-
ties not set

Tides/
currents

P'lant-assoc'iated

structures contain

large masses of water
that move In- and
off-shore

Neutral to negative--as
scouring by tidal current is
possible; some positive
effects may be related ta
water storage  "reservairs"! .

Neutral; If devices are
large, positive effects
could be like for floating
platforms.

Waves Floating devices of
as yet uncertain
design

Oil Rl s and Fisher Hang ement

lt must be emphasized, however, that rigs do not Increase
biological production as such, except. to a very minor extent if
and where corals or algae attach themselves. Rlgs can also
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Coral reefs owe their high dfversl ty and biomass of f ishes
not only to the fact that photosynthesfs occurs fn the corals
but also, prominent ly, to the fact that their three-dimens lonal
structure provides substrate and shelter to predator and prey
ailke, Artificial reefs emu late the natural ones, at least In
the latter property. ln other words, the provision of st rup-
tures, floatfng or attached, causes the promotion of fish con-
centrations around and under them. Oi I rlgs are artif fcial
reefs of a kind; fish catches monitored In the vicinity of rigs
have been found to be greater than in the open sea  Ki fma and
Mickham, 1971!.
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obstruct currents, tending to retain plankton around them and
thus afford some food to certain animals. Their prime value,
however, Iles in their being a crowd stopper," as it were, for
fish that may be ~etted but more I ikely can be caught by hook
and line or in traps. These concentrations of fish may lead to
slight increases 'in fertility, especially If currents around
the platforms are sl ight and residues of fish metabo'Iism are
retained in the vicinity. These platforms can be a base for
f'lshing with nightl'ightlng. One may even envision the dep'loy-
ment of chemical attractants from them to further retain or con-
centratee predatory fish.

Several hundred tons of fish have been observed to Ini1 I
around an ol I r ig. Assuming on the conservative side that only
a hundred tons can be caught from every platform a year and that
by 1990 there wil'I be approximately 4,000 offshore production
platforms of all kinds and sizes  Stone, 1975, reported that
2,900 of them were located ln U,S. waters!, at least 400,000
tons of fish could become aval lab'le to fishermen who fish around
ail platforms. True, this tonnage is only two percent of
higher-valued food fish catches  Bardach, 1977!, but it ls a
catch far which no search is required, leading to fuel savings,
and one whi ch can be ava i l ab 1 e even a f te r the wel 1 I s dry.

HcNNever, in U.S. ~aters, federal regulations specify that
the platform be cut off l4 feet below the mudl inc and removed
when an offshore field is dep'leted  Stone, 1975!. The regula-
tion was made to enable trawlers to resume using the grounds
preempted by the oil rigs. 011 rigs often stand on soft bottom
and in shrimping grouncfs at that. I know of no careful evalua-
tion of the benefits of alternative management measures such as
retaining some r'igs even as markers for other submerged ones
whi le reopening, by selective rig remova'I, the most productive
former trawl ing grounds.

In addition to using rigs as fishing bases, an attempt has
been made to cu'lture high-priced marine food organisms on them,
On the oil rig "Holly" in the Santa Barbara Channel in the U.S.,
environmental scientists of the Atlantic Richfield Company are
now trying to rear abalone, one of the more expensive culturable
sea. delicacies. These herbivorous mollusks can be spawned in
captivity, and once the young have been coaxed through a deli-
cate perioci they are put in cages on the legs of the rlgs and
fed a slurry of algae  Siva, 1978'j. The method shows certain
analogies to abalone culture developed in Japanese near-shore
~aters: the U.S. technique, however, tends to be more mechanized
than the technique in the Far East.

Using oil rigs aliows the culture operations to be placed
in cleaner water than is now found closer to shore where com-
peting uses of the land-water interface often restrict aquacul-
ture. Obviously, aquatic farming will not be practiced on all
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rfgs ~ Furthermore, such aquaculture may barely make a dent in
the world's volume of cultured mollusks, but it does point to
possibilities that are largely unused and deserve more study
than they have received.

0 I l Pol lut ion

Even though the sub!ect ls t.reated voluminously elsewhere
 Cowel I, 'l976!, a real istic glance at the damage which oi I
spills can cause to fisheries should be included in this discus-
sion. Oata on such damage are st'1 il impressionistic, and
assessment, in monetary terms, of the harm they do is difficult
Indeed- However ~ the data point to a number of I ike ly facts-
�! seas wfth rocky shores are less vulnerable than those with
sand ar mud bottoms; �! open-sea spills are less serious than
near-shore ones; and �! spl I ls of refined of 1 products often
taint the taste of sea foods. However, truly permanent economic
damage to fisheries has not yet been ascr lbed to a spill  Cowel 4
1976! ~ A situation that may require special scrutiny ls the
planned stockpil ing by Japan of oil on some twenty large car-
riers anchored in protected locations. No data exist on the
effects of spil 'led I lquid natural gas  LHG! on fishery resources,
since no sea spl I I of LHG has yet occurred.

Effects of chronic of l pol lut Ion due to ship operat fons a«
now hei feved to be far the more ser ious, long-term depressants
of fish production but occur synergistically with other human
actions in the shore zone, such as agriculture and port.s .
Attempts are underway to assess all types of oil pollution
through cooperat lve research under the aegis of several U.H.
agencies  UNESCG, 1976!. All that, can be said to date Is that
lt is difficult, if not impossible, to assess accurately the
effect of chronic additions of oil to the water on the reduction
in earnings of f ishermen and aquaculturfsts,

Not to be taken as an excuse for relenting in measures
against oil pollution, lt is my impression, nevertheless, that
no great permanent harm will have come to the biota of the
world's seas s clflcall from chronic emlssfons and acute
spfl ls of ok I or re ne oil products by the time the last drop
has been extracted from the world's oil wells. This fmpressfNn
fs based, fn the maIn, on three observations:

I ~ Cases of endemism notwithstanding, marine fish fauna
are generally widespread; and after a localized kill,
recolonization Is the rule  Lagler, Bardach, Ki lier,
and Passino, 1978!.

2. Concentrations of oil residues are low and persistent
fractions thereof are non-toxic.

3. These residues, being organic, are eventually decorn-
posed by microblai act'Ion  Cowel I, l976! .
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Serious local harm may, of course, occur or an odd, per-haps cryptic,~acalited species couid be eradicated or certain
products of petro-chemical industries can be catastrophically
harmful to plants and animals in the sea as wel l as on land, but
this cons'ideration far exceeds the confines of this paper.

The principle of OTEC  Ocean Thermal Energy Conversion! is
simple: "Power is generated by us'ing warm water at the surface
of the tropical oceans 'in combination with the cold water avail-
able at the depth of hal f a mile to operate a heat engine"
 Avery, 1978! . The process tha t i s present I y f avored by most
engineers uses ammonia coolant, which is made to boil bywarm, and to condense again by cold, water pumped up from 600to 800 m. The temperature difference between deep and surface
water in tropical seas of ca. 24 C occurs in a range which
makes amnonia, or a substance with a similar boiling point,
most sut table to generate vapor which drives a turbine. An
alternative, open-cycle design which uses low pressure water
vapor may have greater engineering difficulties to solve but
has an addi tiona'I, easy-to-obtain and potent'lally valuable by-product, namely fresh water. ln either case, the small therma'I
differential aval lable emphas izes the need for huge heat
exchanger s.

Therefore, OTEC plants are very sensitive to economies of
scale and are best situated in near-equatorial regions where
surface waters are warmest. At present, power costs of a 400
megawatt plant are approaching competitive status with coalanddl'or oil f ired ones  Doug lass, 1978! . Bio-foul lng, especial ly
through bacterial slime, reduces heat transfer in heat exchan-gers, but various OTEC engineers anticipate that these problems
can be overcome. It appears as if f'loating OTEG plants, even of
smaller size will, under most conditions, be more economical to
build than on-shore installations.

ln connect i on wi th I aw of the sea, i t i s germane to note
that some of these floating OTEC plants would be operating inthe tropica l open ocean, grazing, as it were, beyond 200 miles
where they would encounter the greatest possible temperature
differential between deep and surface waters  Avery, 1978'.
T'hese plants would most likely produce amnon$a from air and sea
water; such ammonia would serve as a hydrogen carrier for a
future power economy based on liquid hydrogen. 5peculation
about such OTKC grazers is based on the impossibility of power
transmission by line over very large distances while takingadvantage of using the best oceanographic conditions for OTEC
power production. Such OTEC grazers would surely be of concern
to the Third U.N. Conference on the Law of the Sea. The prob-
lems so generated would be s imi lar in kind and d imens Ion to
those attendant with the mining of ocean minerals.
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OTEC plants assume interest for aquaculture because the
cold deep water which they use, and eventually discard, conta ins
between 60 and 20Ii times the nitrate nitrogen and up to
20 times the phosphates of the surface water which also passes
through the plant  HIrota, 1977!; these comparative values vary
somewhat reglona'lly. Thus, theoretically, plant nutrlents
appear to be available relative'ly freely. Much theorizing and
some experimentation have occurred concerning how these might be
turned into food. It should also be noted that "rich" is a
relative tens when speaking of water; the water with which the
I'eople's Republic of China does aquaculture, using sewage and
manure, and that which is used ln experimental algae and oyster
culture ln diluted sewage in the U.S., are far more enriched
and therefore more productive than deep ocean water.

High yields in aquaculture can be obtained through the cul-
ture of filter feeders  oysters, clams! with substantial inputs
of labor and capital equipment. This indicates that an OTfC
plant located on shore is more su'i table for a combined power-
aquaculture operation, mainly because the enriched water would
not be diluted by the ocean surrounding the effluent. Such a
plant would, however, have substantial land requirements for
ponds and raceways. Laurence and Roels   1977! extrapolated from
quasi-laboratory conditions geared to optimizing animal protein
production that a 160 megawatt OTKC plant  Lockheed design!
discharging 6.48 x 'I07 m> of water per day could produce
380,000 metr ic tons of clam meat a year from a water surface
of 2,049 hectares. They experimented with 80 percent deep and
20 percent surface water in containers 4.88 m deep. The turn-
over rate of the water was s'fated to be 14 days. This tonnage
of clam chowder ingredient is a staggering amount of high qua>-
lty shellfish meat, especial 'ly If one notes that the 1976 world
harvest of these and related mol lusks  oysters and mussels not
Included! ~unted to iess than twice this weight  FAO, 1977!-

It might appear that clam culture ln enclosures facil'Itated
by an OTEC plant was a bonanza, even to the extent oF recons ld-
ering priori ties. 'In other words, should protein production
perhaps not come first rather than powers To assess such a
situation we must ask what the real istic prospects are of
achieving such aquatic harvests from the waters which OTEC wl l 1
spew out. First, extrapolations to an intens ive aquaculture
endeavor are dangerous. Nevertheless, pract ical yields from
intensive sewage fish culture and/or intensive oyster and mussel
farming have had best harvests of comparable magnitude for un lt
surfaces of ll luminated water and/or flaw-through volumes
 Sardach, Ryther, and HcLarney, 1972!.

Perhaps the biggest obstac'Ies to obtaining the animal pro-
tein yield proJected by Laurence and Roels would be the foltcrwin~ =
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l. Adapting the OTEC design for optimal aquaculture use.
 The clam growing experiments cited here used 80 per-
cent deep and 20 percent surface water; such a mix for
aquacul ture ln the output of an OTEC plant may not be
obtainab'ie wl thout substantially ra'i s ing the expenses
of bui'Idlng the p!ant.!

2. The availability of several thousand hectares of suit-
ab'ie flat low-ly'Ing land or sha'liow protected water !n
the vicin!ty of the OTIC plant.  Only the water sur-
face needed was mentioned; the entire 'installation will
use still more area.! From a hydrographic vantage
point, some suitable OTEC 'locations may exist near cer-
tain arid tropical shores, some of which may be f!at.
Only very few of them, the 'Island of Hawaii being one
and Puerto Rico perhaps another, might a!so develop
large enough power needs for an economic OTEC plant
unless 'lt were planned to "export energy," for Instance,
as aninon!a fertilizer.

3. Controlling in a cost-effective fashion, on the enor-
mous scale necessary, compos! tlon of algae, pares! tes,
predators, compet!tors and other b'lo-technlca! var i-
ables, inc'luding the securing of the c'1am seed to pro-
duce a hi g h sus ta lned aquacul tura 1 y 1 e 1 d.

Of lesser, but not min!mal, concern may be the dangers of
eutrophication of near-shore waters from the effluents of the
mollusk farm, s!nce a substantial portion of the nitrogen and
phosphorus metabolized by the clams wou'ld be excreted. True,
consideration may be g'iven to the addition of large-scale means
of nutrient stripping through adding to clam culture the growing
of valuable colloid producing red or brown algae, but this
wou'ld produce additional mass'Ive requirements for !aw-!ying flat
land or shallow ocean waters.

It must a'Iso be pointed out that deep ocean water is low in
concentrat!ons of certain trace metals necessary for algal
growth and high in concentrations of certain others. Even if
growth of algae were not Inh! blted  North, !977!, there ls the
likel'ihood of accumu!ation of these metals in the flesh of the
shellfish rendering them unfi t for human consumpt!on. Close
examination of these posslbi'I i ties on a pilot scale is clearly
indicated.

The attainable production of a large OTEC aquafarm ls
like'ly to be lower than that envisio~ed by Laurence and Roe!s.
However, before serious thought can be given to establishing lt
on the massive scale projected by these authors, there should be
pilot experiments larger than hitherto undertaken, conducted
un'Interruptedly over two to three years. Careful eva'luatlon
would have to be made examining, among other things, the optimal
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depth of algae and/or shellfish containers--those in The
experiments of l.aurence and Roels far exceed in depth recmmen-
dations found elsewhere for optima'1 alga'1 growth in sewage
ponds  Oswald and Benemann, 1977! . The deePer the ponds, inci-
dentallyy, the greater the likelihood that addi'tional pumping
costs would be incurred, weakening one of the main economic
advantages of shore-based OTEC aquaculture, namely free water
delivered with a head. On'ly such measures wou ld help establish
at what scale this kind of anima 1 protein production can become
economical 1 Dislocation of sea food prices would result frog
the potential dumping on the shellfish market of mollusks farmed
in connection with OTEC plants, placing in jeopardy the renta-
bility of large-scale OTEC plant-associated aquaculture.
in an economic evaluation of large OTEC aquafarms, costs and
benefits of alternatives such as further improving production pf
other forms of animal flesh must be considered.

One might look at floating OTEC plants 'lf on-shore ones
seem to have limitations for aquaculture. in such a discussion,
it should be remembered that nature performs massive lifting
operations of deep, nutrient-rich water, prominently in a few
places on the globe, exemplified by the upwelling off the coasts
of Peru and West Africa. These small portions of the sea  only
around one-tenth of one perce~t of its total surface!, not too
far from shore, have produced between one-fourth and one-third
of the world's total fish catch. The fishes--anchovies, sar-
dines, and the like--are plankton filter feeders just 1 ike the
mol lusks mentioned earlier. To the extent that they are har-
vested, food for animals higher in the food chain, larger fishes
and sea birds, is removed.

Comparisons between natural upwelling and the quasi-
upwel ling afforded by OTKC plants should permi t some estimates
of the fish these plants could produce, The Peru current trans-
ports between 17 and 19 mill ion cubic meters per second hori-
zontallyy away from the shore, with these water masses being
continuously replaced from the deep  Rooster and Reid, 1963! ~

Susta inab le anchovy harves t f rom thi s reg ion of f Chi 1 e and
Peru of ca. 200,000 km2 has been estimated as high as 11 mi1 1 ion
metric tons/year  Bathen, 1975!, during periods of stable hydro
graphic condi t i ons. Thi s amounts to annual wa ter requi remen ts
per ton of fish per year of about 40 million metric tons  m3!

1A small pilot instailation of this kind to assess only
the economics of deep water aquaculture is now slated to operate
in Tahiti and another is being considered. Perrot, J.; perso»i
comnunication; France-Aquaculture, Paris, France, August 2" ~
1978- Also, Grabbe, Eugene; personal coenunication; DePartment
of Planning and Economic Development, State of Hawaii, Honol»u~
Hawaii, September, l978.
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f crt I I e water and an annua 1 harvest of about 50 tons per average
kilometer. Using the above approximate figures and

trapo I at I ng f r om the f low calculated for a l HW OTEC pi 'lot
of about 29 mi l l ion m3 per year, as wel l as

taking into account oceanographi c i nvest igations of the extent
to whi ch the fert i l i zing ef fects of the surface outf low of an
pTEC pl ant can be f el t  Bathen ~ l 975!, a 400 Megawatt plant
f feet i ng between 7 and l 0 km2 of the ocean near Hawa I i mi ght

9 I ve r' i se to between 300 and 500 tons of plankton-feed ing f i shes
per year.

range may, however, be even wider than that, due to
rtaint'fes about the nature of the mixing process in the sea

and the depth of the outfall plurre. This depth affects the
phptosynthet i c ef f i c i ency w i th which the a I gae w i l l transform
solar energy into biomass. The effluent of a floating pTEC
plant I 5 presently envisaged at a depth of about 40 m. The out-
oing water would sink further to at least 70 m conditioned by
temperature-determined specific gravity. Light at that level is
already faint enough so that the nutrients in the effluent will
be poorly utilized; algae blooms, as well as fish production,
would be far less than if the effluent could be kept at the sur-
face  Hirota, 1977!.

It should also be mentioned that OTEC power plant platforms
would certainly gather large fishes as do the oil platforms,
even without the production of additional forage fishes, These
aggregations might become mixed blessings when, as is not
unlikely, periodic chemical antifouling treatments would cause
massive fish-kills  Hirota, l978!.

The yieids obtainable from simply gathering the bounty of
the OTEC plume appear to be orders of magnitude below those
obtainable from using it for aquatic farming on land. Why is
this so7 First, in gathering, as opposed to farming, no control
is exercised over the many competitors for the nutrients, from
protozoa to inedible small invertebrates; only a portion of the
nutrients that go through algae find their way into fish.
Second, capital and labor costs of the aquacultural installation
are traded against those expended for gathering on'ly. Third,
fish are gathered in one case, whereas moliusks are grown in the
other, the latter having supplied to them attachment or contain-
ment devices while they devote themselves incessantly to the
filtering of algae grown in water of optimal quality. In eco-
nomic, although not in physio'logic, terms mollusks may be more
efficient than most fishes at ultimate nutrient utilization.

If clues are taken from these facts and from harvest statis-
tics of mollusks farmed in suspension culture under only broadly
comparable conditions jn the enriched bays near Vigo in Spain
~where two to three hundred tons per hectare of mussel flesh can
be obtained per year!  Bardach, Ryther, and McLarney, l972!,
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open"sea 0TEC plants might be assocfated wi th submerged trel-
lises for the rope or cage culture of site-suitable mol lusk
species. These could. theoretical ly, ra ise the total aquacul-
ture yields from an OTEC plant by an order of magnitude or more
over those obtafnable by simply harvesting the school ing fishes
that grow by themselves and thus lead to attaining from one
floating OTEC plant thousands instead of hundreds of tons of
usable animal protein per year. Such yields could only be
obtained, however, if the nutrient-rich ~ater were released
close to the surface, well wi thin the zone of photosynthesis.
For this purpose, new aquacu'I tural engineering devices would
have to be developed. These would have to be tested in situ ln
connection with at 'least one plant permitting near-surface
emission of nutrfent-rich waste water for its better util fzatfon
by planktonic algae, On'ly then could the trade-off be assessed
among a number of factors such as having fish with no inputs but
for the catching, mollusks and other attached cultivars with
l ikely high fixed and greater variable costs including those due
to changes In power plant design. An investigation would also
have to be made of the possible enhancement of internal bio-
foul ing through having structures in the sea near the plant out"
fa'l l and of the effects on cultured or managed organisms of
anti"bio-foul lng materials or treatments.

Furthermore, it appears as if the simplest util izat'ion of
enhanced ferti 1 ity through a floating OTEC plant, namely, a
harvest of seal } school lng fishes, has other obstacles, such as
efficient processing, Even a small barge cannery needs ten tons
of fish per day for econom'ic operation; a small fishmeal plant,
perhaps also on a barge, needs to be fed a multiple of this
amount to remain economical  Pigott, 1977!. Only with a network
of several f'loatlng OTEC plants of at least IOO HM,as envisaged
by Avery  f978! . mfght It become feasible, dependfng upon their
distance from one another, to organize harvesting and processing
the fish low on the food chain produced by the plants through
properly sized factory ships with collecting vessels, or by
locating floating QTEC plants near exist ing fishing grounds.
Semi-Intensive aquaculture us Ing structures in the sea for both
containment of the plume and attachment of cultivars seems more
promfsing, but it cannot yet be evaluated for lack of models,
let alone engineering specfflcat fons,.

Nuclear Power Plants

Land-based nuclear power p'lants, located near the seashore
and using ocean water for cool ing, can, ln theory, enhance the
growth of cultured organfsms, Heated waste water has been used
experlaentally ta speed the growth of flat fishes in Scotland
and of sa'lmon In Sweden and to hasten the maturing of oysters
ln the northern United States, again on a pl lot scale  eardach,
Ryther, and HCLarney, 1972; Ryther, 1978!. It is assumed, of
course, that the effluents pass rigorous, checks for
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contamination with nuclides conforming to the respective public
health-oriented law. Even then, such use must be evaluated in
the light of various constraints, the most potent of which is
the fact that the supply of warm water is cut off when the
plant shuts down. The results of such shut-downs are mass mor-
talities due to cold-shock In the aquafarms supplied by the
heated waste water. Also, land and enclosed natural or man-made
waters near nuclear plants are often too expensive for aquacul-
ture.

Large floating nuclear plants have been envisaged even
including the reprocesslng of nuclear fuels. As presently
envisaged, they would generate many thousands of Megawatts and
temperatures which permit Industrial processes on site  Hurata,
1976!. Japan's peculiar conditions of energy dependence, as well
as the country's dense settlement patterns, make it likely that
gigantic enterprises in the size range of 20 to 30 thousand
Megawatt floating nuclear plants will be built in Japan's home
waters, especially now that Japan's extended economic zone  EKZ!
reaches out to 200 miles. In Japan, the technology of aquacul-
ture is at a more sophisticated level than a'Imost anywhere else,
with endeavors under way among Japanese ocean engineers and
marlculturists to develop massive aquaculture installations in
their 200-mile EEZ. These are intended to produce sea food
from home waters to make up for catches foregone by Japan
through being excluded. fully or in part, from some former
fishing grounds, now ln the EEZs of other nations.

Also, deep nutrient-rich water is available close to
Japan's Pac'Ific shores, Using this water might be envisioned
In combination with the very large floating nuclear plants.
This might create the opportunity to build a floating OTEC
plant In connection with a nuclear platform. Such an OTEC
would have a higher efficiency than an ordinary one, due to the
fact that it would use water from the nuclear plant which would
be warmer than that found at the ocean surface. incidentally,
for the same reason, such float Ing, hybrid OTEC-nuclear power
plants would no longer be restricted to the world's tropical
regions  Goldstein, 1978!. Also, since the enriched effluent
would be warmed to surface temperature or higher, It would not
sink I lt could become the base for the production of fish or
other aquatic foods in innovative high seas aquaculture develop-
ments.2

Obviously, such mass ive alterations of natural ocean cond i-
tions are very likely to generate a great many environmental

2The aforementioned ill effects of the shutdown of a
nuc'lear p'lant on aquaculture is not 1 lkely to be serious here
as one would envisage a rotation of such events in the ultra-
large floating Installation.
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problems. lt may be that same of them turn out to be so
massively deleterious that they strongly mit igate against
creating such floating energy Islands. But without the specu-
lat tons which are here just barely begun, i t I s impossible to
determine how substantial the obstacles wi I I be.

Conc l us ion

Oil rtgs and OTKC plants have two characteristics in
comnon:  Ijl using very high technology and �! requiring mass-
ive investments. 0'hus, they are or wi ll be owned by nations or
by large corporations. Aquaculture that uses Installations con-
nected with either operation does not seem to be practical for
small scale entrepreneurs. Whether or not their fish collecting
and/or generat Ing properties can be used by individual fishermen
or fish farmers wIll depend on the location of the structures
and the state of mechanization of the various harvesting fleets.
Also to be considered are the mtx of economic and social values
resulting from the development of the aquacu ltura'I potential of
these costly and massive ocean platforms. The alternative is
capture of the new or newly gathered resource by the operator of
the energy»related structure. One would then not be faced by
problems of al locat Ing a conmon property resource; such manage-
ment Is likely to be more effic tent frown a conservation po i nt of
view.

For most of the world's populations small to medium-scale
energy generating devices and improvements In food production
that work In a widespread manner are needed. It is a pity that
neither energy generation from the sea nor the food production
associated with lt better fits this need.

All tn all, it seems obvious that at present the prime pur-
pose of the large engines and devices in the sea, as discussed
here, ls power generation. Food ls a secondary priortty because
lt Js not yet as scarce as energy ln the developed nations that
possess high technologies, Nevertheless, studies are needed
that would evaluate means of co-production of ocean energy and
food, from both engineering and socio-economic vantage points.
Such studies are also advocated by Laurence and Roels �977!
and by the Aquatic Food Sources Panel of the World Food and
Hutrttton Study of the U.S, National Academy of Sciences
 Bardach, 1977!. It ts not known with what changes in the
design of the power-generating structures costs fish or shel I-
fish could be optimized, In view of the economies of scale
noted for OTEC power, and hence of the costs of the instal la-
tions, such assessments of compatibility of power and food pro-
duction ought to be done from vantage points broader than those
usually applied to sea foods, that is by co~sidering a nation's
entire range of food and energy policies.
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OIL STORAGE IN LAID UP TANKERS.

THE JAPANESE PLAN

Yoshihiko Hiwa

Staff Reporter
Japan Industrial Journal

As one of the major consumers of oil, Japan has to import
great quantities of crude oil, whi ch, i n turn, creates the prob-

of stockpi'ie. Due to the difficulty of expanding on-share
o'I I storage fac i I i t i es, the Japanese government has dec i ded to
make use of laid-up tankers. This is neither a new use of the
sea nor a neglected issue in the 'law of the sea, but is a new
approach to an old issue that has emerged from the particular
circumstances of Japan.

On July 4, 1978, the f i fth meeting of the Mini sterial
Council for General Measures on Energy decided to start in
September 1978 floating storage of crude oil in tankers as a
temporary means to stock oi 1 . The Mini s try of International
Trade and Industry  MITI! and the National Resources and Energy
Agency  HREA!, with one of its corporate subsidiaries, the Japan
Hat ional Oi 1 Corporation  JNOC, formerly Japan Petroleum Devel-
opment Corporation � JPDC!, were assigned to carry out the proj
ect in coordination with the Hinistry of Transport  MT!, the
Har'itime Security and Safety Agencies  MSA!, and the Fisheries
Agency  FA!. In short, this is a unique and unprecedented
scheme of the Japanese Government to store crude oi 1 at its own
cost.

On the part of the Japanese business ccemuni ty, the Japan-
ese Shipowners' Association  JSA! and the Petroleum Association
of Japan  PAJ! participate in this project in their capacity as
representatives of ship-owners and of refining companies,
respectively. Inci dental ly, JSA i s a nationwide organization
of owners and operators of vessels of IOO gross tons and over,
while PAJ is organized by 37 refining companies.

tinder the Government's program, JNOC is in charge of
Inviting bids for chartering tankers and for the purchase of
crude oil. JNOC decided to charter 20 tankers of 200,000-
250>000-DMT-VLCC-class from Japanese shipping companies for a
period of two years. For safety reasons, al 1 these tankers
must be Japanese flag ships manned by Japanese crew, and this
Is why the so-cal 'Ied shikumisen  tie-in ships bull t in Japan
speci f ical ly for use by foreign-registered Japanese maritime
companies! have been excluded from consideration.
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Under the present Japanese maritime regu f at i ons, a I I
Japanese flag ships should undergo a periodic inspection in the
dock every two years. A tanker is required to unload oil in I ts
holds before the Inspection. Therefore, JNOC cannot set the
chartering perfod of tankers stowed wi th crude oi l beyond two
years.

JHOC also has deci<led to buy the Middle Eastern crude oi I
totalli~g five mf I I fon kilol I ters  one ki loli ter is approximately
0.86 ton! from Japanese refining companies, on the condition
that each successful bidder  seller! should buy back the full
quantity at the market price after two years. The Middle
Eastern Gulf Is the only area where a large tanker such as a
VLCC can expect a smooth loading of crude oil with fully
equipped faclllties. This is the reason why JNOC has decided
to buy crude oil from the Middle East.

Based on the rate of consumption In 1977, a stockpile of
five mfllion klloliters of crude oil fs sufficient to supply
Japan's demand for seven days. In other words, Japan's daily
consumption of crude oil slightly exceeded 700,000 kIloliters
In l977. In fact, this program is regarded as a well-devised
scheme, since It will help reduce Japan's con troversia l trade
surplus by more than $400 million and ser fous tanker tonnage
surplus as we ll, thereby serving two purposes.

The total amount of funds whIch JHOC financed to operate
the entire project fs $690 mill!on  on the basis of %200 per
$1.00!; JNOC raised a $600 million prfvate loan guaranteed by
the Government. The remaining $90 mfllfon was appropriated
from the Government's Oil Special Account.

Bidding for the purchase of crude oil and for chartering
tankers was held twice respectively with the following results:

Of'I Purchase Tanker Charterln

September shipment July 27 2$ m/kl August I 10 ships
October shtpment August 18 23 m/kt August 23 ~10 sh1 s

Tota I 5 m/k'I 20 ships

According to JNOC, nineteen ref ining and ten shipping
companies have been successful fn these two biddings, although
the contract prices for each bid have not been made publ ic. As
a result, 20 tankers under contract have been grouped into two
fleets comprlslng two groups of ten. The f irst f'lect of ten
tankers for the September shipment was fnstructed to drift
the designated area In the Pacf fic waters west of Iwo Jima.
The second fleet ls to remain anchored In Tachibana Bay off
Nagasakf Prefecture fn Mestern Japan.
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Original ly, a feas lbl 1 i ty study of anchoring and drift lng
systems was jointly in'Itiated by two organizations. One was a
government organization founded 'In November 1917, under the
name of the Tanker Oil Storage Operation Joint Corrmittee. The
other was the Tanker Oil Storage Technical Investigation Cownl t-
tee, which was a private organization jointly founded by PAJ,
JSA, and JNOC 'in Oecember 1977. Then in February 1978, the
Japan Tanker Oil Storage Association  JTOSA! was formed with
Chairman Kinzo Hatsuo of NIppon Kokan  Japan's largest steel
company! as Its head. The Japan Association for Preventing
Marine Accidents accepted an assignment of investigating the
technical aspects of the two tanker storage methods.

For the management of these tankers, an operation agency
was set up under JNOC In July 1978, to be called the Oil Storage
Control OrganIzation representing ten shipping companies. This
company has been capitalized at 820,000,000  roughly $IOO,OOO!
and headed by Executive D I rector HI roshi Hi rai of the Hi tsu I
O.S. K. Lines, who will control all aspects of the operation of
these tankers on equal standards.

At the Initial stage of planning, JSOJC studied the possi-
bility of selecting a suitable bay in which all 20 tankers
could anchor. Several places were considered in accordance
with guidelines including that the anchoring areas must be semi-
enclosed inlets where the heights of waves would not exceed one
meter even in the worst weather. However, the iinlets which sat-
isfied such geographic and meteorologic conditions did not
always satisfy the social and envt ronmentai conditions. In
some cases, JNOC abandoned the idea of negotiating with the
residents because of thei r deep-rooted antagonism against such
a project.

industrial facilities suc.h as oi 1 tanks in the vicinity of
residential areas are regarded by the residents as potentially
explosive and capable of causing environmental disruptions such
as air or marine pollution. If the residents on the land are
Indifferent, the local fishermen tend to be intra~sigent when-
ever the use of the sea ls at Issue. In reality, the coastal
areas along the entire Japanese archipelago are all narrow
strips; the rest of the country is mountainous. These coastal
areas are always densely populated. In many cases, both indus-
trial complexes and residential districts are located side by
side without clear distinction. Such a proximity of two dif-
ferent land-use districts often conflicts political interest
between the residents of the region and the industries or the
goverrjment. The use of the sea Is not an exception.

ln the selection of Tachibana Say out of seven proposed
Inlets, JNOC gave up 'its initial goals of securing enough space
for the anchorage of al I 20 tankers together because of the
anticipated difficulty of negotiating with the fishermen's
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union or the. other parties concerned. Tachibana Bay is an
inlet in geographic and meteo«logic terms ~ I t is sur-

rounded by hi I ls on three sides and, o»Y on the southwest, is
open to the high seas. It is a natural "land-locked" harbor
with calm seas throughout the year. But i t is some IOO square
kilometers in size; under the appl icable regulations, only ten
Vl CC' s can anchor in the Bay. Neverthe I ess, JNOC dec i ded to
use this inlet in appreciation of the Nagasaki Prefectural
government's understanding attitude to accommodate this project,
it may be noted that, whenever a central government agency has
to negotiate with the fishermen's or farmers' union in a local
area. it needs the strong assistance of the local government as
an intermediary.

JNOC started formal negotiations with the Nagasaki Prefec-
tural government on August 21, I978, seeking its advice and
assistance. In fact, there are 15 fishermen's cooperatives
along the coast of this bay. With a total of 3,000 members,
they are located in l5 towns and vi'Ilages. A local newspaper
reported that in 1977 the turnover of these 15 cooperatives
totalled %6,970,000,000  roughly $34,850,000! from an annual
catch of about 20,000 tons. Sardines accounted for 654 of that
haul. At the end of September 1978, JNOC was still engaged in
intricate negotiations with the representatives of the 15 coop-
eratives. JNOC hopes to sett'le the compensation problems by
the time the ten VLCC's for October shipment return from the
Middle East to Tachi bana Bay for anchorage .

The details of the compensation are that JNOC will pay
01,000,000,000  rough'ly $5 million! to these 15 cooperatives
annual 'ly in return for the use of the bay. In addi tion,
%500,000,000  roughly $2.5 million! wil 1 also be paid to the
loca'i autonomies as a grant-in-aid. The technical aspect of
tanker anchoring has also been discussed in the negotiations,
with a view to preventing maritime accidents. From an objective
point of view, these terms of compensation are not at al 'I
unreasonable. However, the process of negotiation has not been
as smooth as JNOC hoped at the beginning.

in the event that the negotiations are not final ized by
the time the ten VLCC's return to Japan, these tankers wil l
have to change their course and join the first fleet of ten
VLCC's drifting in the designated Pacific waters. In this
case, the dri fting system can function as an alternative arrange-
ment to the anchoring system.

In the selection of the dri fting area on the high seas'
JTDSA, JAPMA, and the other organizations concerned decided
that the area should be situated away from the courses fre-
quented by typhoons and other seasonal winds, routes of regular
lines, the main course of the Japan Current and fishing grounds
The selection was made fairly in keeping with these guide>ines>



except for the invo1 vement of the f i shing grounds, S ince
Japanese fishermen have traditionally been active throughout
the Paci fi c waters, it is always diff icult to spot an area
around the Japanese archipelago for any purpose without taking
Japanese f i s he rmen ' s act i v i t i es i n to account .

The particular drifting area designated includes the
traditional fishing grounds for a particular species, bonito
and tuna, which are very important in the Japanese diet. JNOC
was unable to reserve this area exclusively. The bonito fishing
grounds spread all over the Pacific waters because of.its
migratory nature. The Confederation of National Fishermen's
Cooperative Associations  CNFCA! claimed that the drifting
tankers would disturb bonito fishing grounds. Negotiations
were still underway at the end of September between JNOC and
CNFCA for the settlement of this claim. It was believed that
the negotiations would not drag on, because the fishermen's
claims here we  e not as intricate as those in the case of
Tachibana Bay.

In a recent development, the government decided in Sep-
tember, 1978, to build up an additional crude oil stockpile of
two and one half million ki loliters in tankers, considering
the popuiarity of such projects among the industries. Among
others, recession-hit tanker owners we'Icomed this project. It
is a fact that the tanker tonnage surplus has already reached
serious proportions internationally. Japanese tanker owners
have never found themselves in such a deteriorating situation.
Under these circumstances, they have since 1977 appealed to the
government to take urgent steps to cope with this problem.
They be'lieve this oil storage project is time'ly and has already
begun to improve this situation.

As an instance of this, the wor'Id-scale by which the mar-
ket price for the chartering-hire of tankers is measured has
started to rise gradually ever since the inception of this
project In July 1978. In June l 978, the world-scale had been
hovering below 30 points. But it has reached nearly 40 points
at the end of September 1978. An increase by ten points in
world-scale proves a gain of about 75< per dead-weight ton in
the chartering-hire of tankers. Tanker owners hold a strong
view that this upward trend in world-scale has been mainly
motivated by the p resen t pro j ec t in Japan.

OECD and the International Haritime Industry Forum  IMIF!
are currently trying hard to find a way to cope with this
international tanker surplus. If oil storage in tankers is
also possible in other countries, it wi'll surely help alleviate
international tanker surplus. In this context, this project is
~«hy of close attention and intensive study'
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Final ly I t is necessary to look at the inter nat ionai
I I robl~s Mich may arise Under certain circumstances. Inega pro
the case of the fleet anchored at. Tachibana Bay, 'the tankers
would not have to 'leave for the high seas, except when threat-
ened by a typhoon or 0th r emergencies- The other fleet
drifting off lwo Jima, however, has relatively higher potential
to be exposed to law of the sea problems, because it wi li often
f ind I tsei f enti rely outs i de of Japanese jur i sdi ct i on. As a
matter of fact, between Iwo Jima and Okinawa there is a patch
of no man's sea approximately 100 miles wide and 400 nautica'i
mi les long which Is situated wi thin Japan's 200-mi le f ishing
zone and substantially overlaps with the designated tanker
drifting area.

Specif Ical ly, two problems are conceivable. One is the
conflict of interest with foreign fishing. Since both fleets
wi 1 1 use waters f i shed predominantly by Japanese f i she rmen
such conflict is possible but not necessari ly probable. The
other would arise from the tankers as potential pol iutipn
hazards. In the case of the tankers dri fting off Iwo Jima,
however, the fact that the drifting area is situated on the sea-
ward side of the Kuroshiho Current's route wi l I almost safely
protect the Japanese and foreig~ coasts from the damage of crude
oil spillage. In the final analysis, however, it will be nec-
essary to identify conceivable legal issues with reference to
what UNCLOS il I will eventually adopt as guidelines applicable
to the situation.
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COMMENTARY

E. D. Brown

University of Males
Institute of Science and Technology

think pr. Craven mentioned earlier this morning that you
�ill have to suffer me again tomorrow, so my remarks this morn-
ing will be suitably brief, and I hope this might give you an
opportunity to respond to the very provocative papers we have
had from members of the panel.

~ approach to all three papers has been dictated by the
theme of the conference, and I have asked myself whether UHCLOS
Iii has in fact neglected to provide rules to reguiate the uses
of the ocean which have been talked about in these three papers,
and, if so, what we must do about it.

Let me take first Hr, Miwa's paper on oil storage in laid
up tankers. As you have heard, two types of locale have been
considered for oil storage tankers. First, anchoring the
tankers in Tachibana Bay; this would not seem to raise any
novel problems as far as international law of the sea is con-
cerned. I assume that this bay, described in the paper as a
natural land-locked harbor of 100 square kilometers, is in
internal waters, and even if it is partly in the territorial
sea, there seems to be no reason why Japan should not anchor
tankers in this way so long as it does not interfere with inno-
cent passage through the territorial sea and steps are taken
to ensure compliance with the rules of international law on oi'I
pollution from vessels  for example, those laid down in Article
212 of the Informal Composite Negotiating Text!.

The second proposal was tha t the sh i ps woul d be "dri f t ing"
in a designated area of the Pacific west of Iwo Jima. How,
am not entirely sure where this area lies in relation to Iwo
Jima and Okinawa, but it wou'Id appear from the paper that it is
partly within 200 miles of Japanese territory, and partly
beyond 200 miles. So, I am assuming for the sake of argumen't
that the dri fting is taking place ln two jurisdictional areas,
the high seas and the exclusive economic zone.

Again, I do not entirely understand what drifting means ln
t" Is context, so I have looked at three situations. If. first,
d" I fting means that these vessels are not under power, and are
«eely drifting in the oceans, then this does present consider-
able problems in international law. I should have thought it
"» very likely indeed that such tankers would present a hazard
to other shipping and possibly also to fishing. Although the
f«e drifting of tankers is possibly a freedom of the high seas,
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it would not, I think, ln these circumstances be a freedom of
other states in exercising their freedoms.

It may be, however, that the intention 'I s that the tankers
should be under power but simply maintaining position or navi-
gating within the area at very slow speeds. if so, subject to-
the usual "due regard" rule, this would seem to fall with'In the
scope of the freedom of the high seas in the form of freedom of
navigation.

Apart from providing employment for Japanese seamen, the
second variant seems to have little to recofelend it and it may
therefore be useful to refer to a third method, although I do
not believe that this was in the mind of the Japanese Govern n-
ment. Under this system, tanke rs would be attached to a ser'les
of single-point mooring buoys and would drift around the single
points according to the tides and the winds. The vessels would
thus be ln one part'icular locale and, although we could possl b'ly
take exception to such an arrangement ~nder Article 89 of ICHT
which prohibits the subjection of any parts of the high seas to
any state's sovereignty, this seems rather unlikely.

Otherwise there would seem to be no reason at all why
states should not have a freedom to store oil In this way so
long as, under Article 87�! of I CNT, this freedom was exercised
with due consideration for the freedoms of others, Mr. Miwa
tel'Is us that the area in question is. situated away from the
typhoon area and from regular shipping routes, but he does admit
that the area includes a traditional fishing ground for bonita
and tuna. This being so, I thi nk lt would be a question of
weighing the degree of interference which would be caused with
the fishing of other states in this area, and considering
whether or not this use of the high seas was therefore being
exercised without due consideration for the rights of other
states. So much then for the h lgh seas. If, on the other hand,
the ships are to drift in the Japanese exclusive economic zone .
there is less of a probiee since, of course, the fishing rights
of third parties would not be so c'losely involved--if at al'i ~
So, subject to compliance with Article 6G of the informal
Composite Negotiating Text, there is no reason why artificial
structures could not be used to moor the vessels in these
areas. One of the conditions to which they would be subject
under Article 60 would be that there should be no interference
with recognized shipping lanes.

So, I would conclude on this first paper that, although
this is a fairly novel problem so far as the factual situation
is concerned, it doesn't really raise any difficult interna-
tional legal problems, and I think that the ICHT could acconIno-
date arrangements of this type.
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Turning next to Dr. Bardach's paper an the relation of
ocean energy to ocean food, again I think 'I t Is fair to say
that in general the I CNT and perhaps also the rules of general
international law could be stretched to regulate the develop-
ments anticipated ln his paper. I shall confine my remarks to
two points raised in his paper. FIrst, oil rigs and fishery
management and, secondly, ocean thermal energy.

Almost by definition, fishery and fish farming develop-
ments assoc'lated with oil rigs will occur within the EKZ. The
extent to which they should be permitted and subject to which
rules are some thfngs which will be determined by the coastal
state under its EKZ jurisdiction; so this ls really a quest'Ion
of sea-use planning--to anticipate what we are going to be dfs-
cussing tomorrow.

Dr. Bardach mentions In his paper that redundant oil rl gs
or disused oil rigs must be removed under United States law.
The position is the same under the ICNT, Article 80, but there
would seem to be no reason why such structures or modification
of such structures should not be retained as crowd stoppers or
fish attracters under ICNT Article 60 which permits artificial
structures to be created for, among other things, the exploita-
tion of living resources of the sea.

Turning now to ocean thermal energy, let me deal first
with the OTEC plants which will be "grazing" in the area beyond
200 mlles from the coast. As I understand it, these grazers
would be producfng armrronfa which wou'Id serve as a hydrogen
carrier for a future power economy based on 1 iqufd hydrogen.
Dr- Bardach specu'fates that such a process would ra'fse problems
for Gormnittee I of UNCLOS I I I. I gather from Dr. Craven that It
ls very unl lkely that these resources wl I I be tapped for many
years but some of us wf I I not be too surprised i f Comni ttee
is st'll'I wl th us at that tfrre!

The argument, In any event, was that such processes would
raise problems for Committee I simflar to those raised by
mfnirrg of ocean minerals. Now, it is true that under Art'Ic'Ie
87, Paragraph 2 of 1CNT, such plants would have to operate with
due consideration for activities ln the seabed "area," but
unless al 'I the products of the waters above the seabed are 'later
to be claimed as the "common heritage of mankind"  again it
would not al together surprise me 'In the future! then the ansrronfa
and hydrogen obtained in thfs way would not in my view be sub-
ject to ICNT, Part XI. This is so because Part Xt deals with
the seabed "area" which Is defined in Article I, Paragraph
of ICNT to exclude the superjacent waters. Thus, there is no
reason why aremnfa and hydrogen should not be exploited like
any other corrsrron resource of the high seas.

F'fnal ly, on Dr. Bardach's paper, let me touch on another
question raised by ocean thermal energy plants. I f there ls
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u~eiling in the high seas, creating favorable conditions
for fish, the question might be raised whether the home state
of the operator has exclusi ve or preferenti al rights in rela-
tion to f i sh whi ch are so attracted and nour i shed. I woul d
argue that such plants may be established on the high seas
under Article 87�!  d! which provides that the freedom of the
high seas comprises Inter alia freedom to cons'truct artificial
islands and other instal 'lations permi't'ted under international
law, subject to Part Vl of 1CHT. And i would say that a state
would be entitled to have a reasonab'le safety zone around such
instal]ations  reading Article 87 l!  d! with Articles 60 and 5p
which deal with arti ficial instal lations in 'the exclusive eco-
nomic. zone and the continental shelf, and around which we may
have a reasonable safety zone!, i t may be then that, if we
could have safety zones around such plants, the home state
would be able at least to have exclusive rights in the fishery
resources in those particular safety zones. Anything more than
that would, l think, require an article similar to Article 77
of ICNT which gives the coastal state primary interest in the
stocks originating in its rivers. The mind rather boggles
that.

This brings me to Hr. Keith's paper, and l am afraid that
my conmentary on this must be less precise and detailed than i
would wish or his paper deserves, but unfortunately i received
it only last night and i do not have the facilities here to
follow up some of the questions which his paper has raised in
my mind. Nay 1, however, make a few observations7

Hr. Keith has inquired inta the definition of ships, ves-
sels and structures under American law. Now it is true that he
has acknowledged that United States law provi des only an example
of the kind of characteristics which might attract interna-
tional recognition, but it would have been useful if this
account could have been supplemented by reference to, inter
alia, the rules on islands and continental shelf installations
in both the l958 Geneva Conventions and the ICNT, as we' ll as to
the various conventions on oil pollution which define ships and
installations. He might also have referred to the considerable
amount of preparatory work which has been done on the legal
status of ocean data acquisition systems. Ny own feeling is
that the ICMT and these various other existing conventions
a'lready provide enough models on which to base the status of
ocean p'latforms, though i recognize of course that this wo»d
not solve problems of status under American law or any other
municipal law.

Turning to another aspect, I confess that l do not '"
Hr. Keith's enthusiasm for ocean city states. l do not bel'e"
that lt would be in the interests of the publ ic order of the
oceans if we were to allow the prol i feration of such ocean c'
states. They would raise almost insurmountable problems
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relation to questions of responsibility and security  security
jr the sense of both their own need for defense and the threat
they might pose to other states i f they were to be used to pro-
vide faci 1 i ties for thi rd parties! . I bel ieve we have far too
many mini-states in the world already. I would add that, so far

I know, no entity situated at sea beyond the limits of
nat jona'I jur I sd I ct i on has ever been granted recogni ti on as an
intef nat j ona 1 person i n the absence of natural 1 y formed 1 and.
Atlantis, Abalonia, Minerva and Sealand are ail interesting
test 1 mony to i ngenu i ty, but neve r came anywhere nea r being
recognized as persons in international law. Nor do I think
that they wi1 l attract recogni t ion in the future any more than
did the sea-based " radio pi rates" of the recent past.

jn this connection, i wonder if Mr. Keith could perhaps
tell us what his authority is for saying that a British Court
has upheld the independent status of the Royal Principality of
Sealand. In fact, the court simply said that the structure in
question, being situated outside the territorial sea, was beyond
the reach of the British courts in relation to the particular
law involved. That of course is very different from recog-
nizing the independent legal status of Sealand; I think this
point would be brought out very forcibly if the United Kingdom
were to extend its territorial sea to twelve miles. The struc-
ture would then most decidedly be within the jurisdiction of
the English courts.

Hy third point is to take issue with Mr. Keith's sugges-
tion that it appears that ocean thermal energy conversion could
be regulated by the Seabed Authority. it seems to me that this
may well be a Hawaiian interpretation of Article 133 of the
ICNT, because Or. Bardach refers to the same point in his paper!
I have already referred to this in passing while coeNnentjng on
Dr. Bardach's paper, but Mr. Keith's reasoning is that the
jurisdiction of the Seabed Authority extends to "resources,"
defined in Article 133 of ICNT to include water, steam and hot
water. As I read Article 133, however, it refers only to the
resources off the "area," and the "area" defined in Article 1
does not include the waters above the seabed and subsoil' jt
fol'iows that those waters are a corrmon high seas resource, and
wouid not fall within the jurisdiction of International Seabed
Authority.

Finally, I would like to draw attention to the fact that
Article 87�!  d! of the ICNT would seem to permit the instal la-
tion of floating platforms on the high seas. It wou'Id seem to
me this is all the authority you require for installations of
this kind. Mr. Keith has referred to the position under Arti-
cle 60 where you have simj lar authority in the EEZ, but there
js a very simi lar provision in 87�!  d! which would allow any
»ch instal lation to be set up and operated in the high seas.
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So, to sum up, my feeling is that although these are
fascinating topics from the scienti fic and factual point of
view, by and large they do not in fact strain over much the
rules which we find in the I CNT. Mew problems wi 1 I undoubtedl y
arise If and when devices such as OTEC platforms come into
operation, but, as you know, law tends to fol low technology,
Thus, I think that to expect ICHT to cover such issues
advance would be asking for too much.



DISCUSSION AND QUESTIONS

EDWARD MILF.S: I want to make some corments that lead me
ln an opposite direction from Gr. Brown's, and I want to deal
with the pol it ical implications of what Kent Kel th had to say
ln conjunction with the political impl lcatlons of what Dave
Ross had to say in his panel yesterday. Both papers I regard
as being excel lent and important; they can be made to speak to
the future of what we call the global enclosure movement, Let
me go through this argument. In the f irst place, we can reduce
the dynamics of global ocean politics, as I have suggested else-
where, to five major types, These seem to me, first, to be
differences in capabl 1 I ties between the players; these differ-
ences are critical because they imply d/fferences in the dis-
tribution of Income which have pol I tical implications. The
second type I would cal I differences in bio-geophysical condi-
tions. These have to do with resource endowments. The third
difference is in the interests of the players. 1 would break
these down into bureaus, s tates, multi-national corporations,
and international organizations. The fourth type ls the rela-
tionship of what I call pure to contaminated issues; pure
issues have to do wIth only ocean-related activities. Contami"
nated issues are those which have components from the Interna-
tional system at large, unrelated to those ocean issues.
Finally, the fifth type I would cail the decisions, rules and
procedures, and these have both internal and external dimensions.
'I%at is critical here ls that there is a catalyst which starts
and fue'ls the process. The Important ones are technological
advance and people's expectations about those technologies.
The latter is more critical because human beings are capable of
being generated by expectations which have almost nothing to do
with observable activities in the external world.

Now, why do we have extensions of coastal state jur'Isdic-
tion in the ocean since l9307 lt seems to me there are three
kinds of reasons. ln the first place, we must focus on
resources and the Inc rease in the salience of those resources
to governments. This was evident ln 1929-1930 in the position
of the Pol tugese government at the Hague Conference with respect
to the territorial sea. Do you remember their initial claim
for eighteen mlles, scaled down eventually to twelve, mainly on
account of fisheries over the continental shelf7 The second
reason is the ineffectiveness of international arrangements
based on open access regimes; this ineffectiveness has two
dimensions. First, there is lack of control; then there are
the distributional inequities which flow from lack of control.
These generate a lack of trust on the part of governments in
international arrangements because he who cheats wins, and this
stimulates a desire to extend national jurisdiction and control.
There is a presumption here that may not be justified, to the
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effect that increased national jurisdiction wi li in fact
increase effective control. I think that remains to be demon-
strated.

Now one has to ask whether two-hundred-mile limits and
two-hundred-mlle economic zones are permanent or transient.
The question arises whether these dynamics somehow come to rest
at the magical number of two hundred. Quite clearly, it would
be foolhardy to maintain that they do, so I agree completely
with Kent Keith that the technologies involved in what he ca 1 ls
OFEP's  My God!! are poten.ial ly much greater than we appear
to understand at this time.

Mhere are the 1 ikely sources of major destabi 'l izing changes
in the future, i.e,, what I would ca'l l, the step-level changes
to the new ocean regime? I t seems to me they lie in the
relationship between expectations and technological advance.
The two most I ikeiy areas out of which they would come would
seem to be these OFEP's and the seabed beyond nat iona I jurl s-
dictlon. While I agree with Oave Ross, it is not enough to say
that the minerals in the deep-ocean floor are present in suf-
ficient economic concentrations. All we have to do is look at
the manganese nodules of 1967 and 1968, Again it does not
really matter whether the stuff is there ln economic concentra-
tion, to generate the kinds of expectations I am talking abavt.
I think these expectations will remain high and, remaining at
that level, wi 11 generate major pol I tical consequences. Now,
wl 1 I the combined effects of the expectations about controls of
OFEP's and the expectations about controls over the resources
ln the deep seabed beyond national jurisdiction lead to greater
or lesser expansions, i.e., wil I we see 500 mile zones, or wi I 1
we see the rol ling back from 200 mi les7 I can't answer that,
and I don't know that anyone else can at this point, but I
would be very interested In people's responses. What is likely
to happen, and under what conditions7 I f the trend i s toward
greater expans lons, then I think It will lead to even more
severe restrictions on the conduct of scientific research, and
therefore more restrictions on the rate of technological advance
and diffusion In the directions that the panel was talking
about.

JOHN CRAVEN: Thank you very much for that insightful inter-
vention. I would like to turn to the panel and to the audience
for response to ft, but the response really fs almost another
session or a detailed commentary beyond the limits of time. So

am going to exert the Chairman's prerogative and cail this
session to a formal close. I would reconInend that the topic of
luncheon conversation be a debate between the Brown distillation
and the Miles distillation of a product which has been so
effectively presented here this morning. Thank you very much .
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NILI TARY ISSUES

IN THE LAN OF THE SEA



INTRODUCTORY REMARKS BY

SES$1ON PROGRAM CHAIRMAN

M. Gary Knight
Louisiana State Univers i ty

I welcome you to the session deal ing wi th mi litary
in the law of the sea. My name is Gary Knight.
but I am pleased to point out that among our speakers and c~
mentators today ~ have the first and only session at the
entire conference in which there are no lawyers.

Your response motivates me to fol low in David Ross' foot
steps and teil a very brief lawyer story- it concerns one of
the Law of the Sea Institute's recent meetings at which there
was the usual interdisciplinary cocktail party. A gentleman
attending this meting was a modern-day Diogenes with a quite
simple problem--he wanted to know the answer to the sum of
two and two.

ke first approached a scientist--a physical oceanog-
rapher -and asked him, "Sir, what is the sum of two and two7"
The scientist replied, "It is exactly 4-OO." Our friend then
went a bit further and found a marine economist and asked the
economist, "Sir, what is the sum of two and two7" The economist
thought for a moment and then replied, "I t 1 ies somewhere between
three and five." Then, our seeker of truth went a bit further
and found a lawyer. He said to the 'lawyer, "Sir, what is the
sum of two and two?" The lawyer shuffled nervously for a sec-
ond, looked about to see if he were being heard, and then
whispered, "How much do you want it to be7" Now this has
absolutely nothing to do with the program this afternoon, but

enjoy lawyer jokes and I had to let David Ross hear that one.

Our session this afternoon concerns military issues in the
law of the sea. Like Paul Fye, I am intimidated by the setting
and surroundings of our conference. One might conclude that
is in a way inappropriate in a setting imbued with peace and
the values of peace to discuss mi1 itary issues. After all, we
are but a few blocks from the International Court of Justice;
our host country has a well-deserved reputation as a seeker of
peace among nations. Me are in the home of Mugo Grotius, the
father of international law whose advocacy, as Edgar Gold told
us yesterday, led to the establ ishment of the doctrine of free
dom of the sea.

But we must not forget that it was not by Grotius' efforts
alone that the seas were kept free with the attendant values
and virtues for trade, travel, and comnerce. Indeed, during
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fpti 'us~own t ",nearly a century of war f are at sea ul t i
ately was necessary to ensure that status. Thus ~ regardless
f o�e s philosophica'I attitude toward the threat of or use of

force one must recogn i ze that the ex i s tence of naval f o rce
remains a principal determinant in the evolution of interna-
tional law and order at sea.

observed at the opening session, military Issues have,
in my opinion, been neglected at the Law of the Sea Con-

ference, They have been neglected in public analysis, although
am hope f u 1 tha t ou r ses s i on today can beg i n to remedy that

defect.

Qne final observation--it is too much, I think, to
expect, and we cannot expect, any nation to d'isclose facts

its military machinery, strategy, or tact'Ics that it
deems essential to its national security. However, I believe
there are sufficient facts available in public fora to permit
considerable depth of analysis of these issues; I think that
the public and the nations involved wiii benefit from that kind
of analysis.

pur procedure this afternoon will be to hear a single prin-
cipal paper fol lowed by conmentaries from three quite disparate
sources and viewpoints. Our principal paper will be delivered
by Professor Kenneth Booth. Professor Booth is presently a pro-
fessor in the Department of International Politics at the Uni-
versity College of Males in the United Kingdom. He has in the
past been a visiting professor at the United States Naval Mar
College. He has written widely on the subject of the role of
navies and foreign policy and has published a most stimulating
book entitled Navies and Forei n Polic . Professor Booth is
therefore well quali ie to discuss with us the implications of
recent law of the sea developments on naval strategy.
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THE MILITARY IMPLICATIONS OF THE

CHANGING LAW OF THE SEA

Kenneth Booth
Universl ty Col lege of Wales

United Kingdom

There has always been a connection between naval strategy
and the law of the sea, but never have the fmpl icatlons of the
relationship been as ccmplex as they promise to be ln the fore-
seeable future, when the variables and issues which are the
stuff of International pol i ties promise to be more compl fcated
and inter-related than ever before. It is against this unset"
tied and unavo idably dangerous background that we have to con-
sider the possfble relationships between the yet undefined
future of the law of the sea and the even more speculative pros-
pects for navel strategy.

As it happens there is a good deal of unanimity among west-
ern  Brltlsh and American! writers about the military lmplfca-
tfons of the changing law of the sea. This consensus sees the
impending changes in the law of the sea  sunned up ln the phrase
"creeping jurisdiction"! as an adverse trend--indeed a threat--
to that trad Itionai and useful instrument of policy, naval
power. Essentially, It fs feared that creeping jurisdiction
wl 11 add legal inhibitions to the growing po litlcal and eco-
nomic costs involved In the exercise of naval power, Because
of restrictions on mobility and access, a further increment
wf II be added to the cost side of the cost-benefft argument
naval strategy. As a result, the Impending changes in the law
of the sea promise a serfous decline in the future usefulness
of naval power, especially in circumstances short of all-out
war. This widely accepted Interpretation ls not the thesis of
this paper. On the contrary, it will be argued that prospective
developments In the Iaw of the sea, rather than threatening the
usefulness of warshlps, fn fact promise to rescue naval diplo-
macy from its ritualistic and less than fully effective habits
of recent years.

It ls not the opinion of thfs paper that we are on the
brink of a new "golden age" for naval diplomacy. But what can
be expected Is that naval diplomacy will have the opportunity
to become a more useful and Important fnstrument of policy for
a wide range of countries, The sea promises to be a more si 9-
niflcant issue area ln international politics than it was even

I
I wish to record my appreciation of the invaluable assis-

tance given by Jane Davis in the preparat ion of this paper.
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ln the past. In paral lel with this, changing developments in
the law of the sea wi1 l give the opportunity f' or an increase in
the usefulness of warships and in the potentia'I significance of
naval diplomacy.

Introduction

Strategists and international lawyers general iy make
strange bedfel lows. In areas where they have overlapping inter-
ests, such as the law of the sea, they tend either to ignore
each other's area of expertise entirely, or embrace Its conven-
tional convictions with enthusiasm, and some rel ief. This means
that even In an area as important as the future of the sea ln
international politics the general standard of commentary on
the law/strategy interface Is not as fruitful as lt might be.
The scope and character of the discussion has also been affected
by bureaucratic perspectives and debates. Significantly, one
does not have to read much on this subject to find oneself con-
fronted by familiar material. There seem to be few complicated
Ideas. This first impression seems to suggest that only the
surface of the subject has been touched.

Another first impression Is that both sets of specialists
at the Iaw/strategy interface seem to have suffered from the
"blindness of Involvement" with their own body of expert'ise.
Strategists tend to regard internationa'I law as Inconsequential
ln the world of force, while lawyers  among others! still tend
to regard strategy as being too ser'Ious to be left to anybody
but the experts. These habits have resulted in highly compart-
mentalized knowledge: "specialist shel'I not speak unto special-
ist" seems to be a remarkably corjmon operating principle In
western academic life. This has obvious drawbacks. The world
is full of problems which are made worse for the want of shared
information and Ideas. International history is fu'll of it, In
the study of maritime affairs one detects signs of the creeping
jurisdiction of different disclp'lines which parallels that of
the marit'Ime po'licy of national governments, although while in
the latter case politics and economics. are the spur, in the for-
mer it seems to be a "fit of absent-mindedness." For those
interested In policymaking it is 'Important to avoid the tendency
to compartmentalization. From the policymak'ing perspective one
should be stressing the essential unity of international law and
strategy, not their separateness. Both international law and
strategy have their roots in and are concerned with politics.
Both are concerned with creating order, dealing with disorder,
and generally coping with the success'Ion of problems which arises
in the international marketplace of power and influence. In
short, law, as well as war, is a contlnuatlon of politics.

In recent years the law of the sea has become one of those
growth Industries so characteristic of modern academic life. At
first, such growths are reactions to events in the world of
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affaf rs, but af ter a tIme the writing and talking tends to
expand to f f 11 the time which their experts have to develop
their ideas, whfch is usually a great deal. Despite this habit,
on this occas fon the naval aspects of the law of the sea prob-
lem have tended to be put to the s idel ines, by academics i f not
by governmental insiders. Over the years most attention has
generally been focused on the resource-allocat'Ion aspects of
ocean affairs. This fs partly because western naval strategists
ln the l 970' s have been dI stracted by what they bel ieved were
more slgni f leant and fnsnedIate problems, notably the big fat
Soviet chal lenge and the technical, pol i tical, and economic
perplexities facing those interested in malntainlng or enhancing
the utf 1 lty of naval forces in a much more hostile environment.
While the naval strategists were for the most part otherwise
engaged, the attent ion of the law of the sea conmuni ty in gen-
eral was dominated by the de,termlned voices concerned with the
commercial and resource problems relating to the management of
the world's oceans. Thifs general  although not universal!
emphasf s on resource rather than strateg ic quest ions not only
matched the fnlnediate concerns of most countries involved, but
it also tended to confirm a growing belief that international
affairs, including security affairs, are and should be more con
cerned with economic and social issues than w'I th the mi I I tary
Issues which have traditionally dominated national policies.
The traditional mi I ftary and securI ty concerns remain at the
forefront of national agendas, however, but economic and social
questfons have Increasingly forced their way upwards to the
pinnacle of "high" politics, making the I ives of pol lcymakers
even more compl lcated. This paper reflects such a standpoint.
There are undoubtedly some important and Interesting milita ry
implications fn law of the sea issues, but for most countries
these are not nearly as significant as some of the economic
Implications. For almost all countries, strategy will not be
the overr Idfng factor In their policy on the law of the sea.

But, neither will developments In the law of the sea be
the prime determinant In the evolution of nave'I strategy. The
underlying point Is that neither the law of the sea nor naval
strategy Is an Independent variable. To a large extent the
same factors t'hat are shaping the evolution of the one are also
shaping the evolution of the other. Naval strategy has and
will be shaped more importantly and more directly by the pro-
found political, economic, and technological changes taking
place fn this issue area than by any foreseeable international
'legal regime, which ftself would be a manifestation of the same
profound secular changes. Prospective changes In both naval
strategy and the law of the sea therefore grow out of identical
roots. It fo I laws that' in its broad outlines future naval
strategy would have changed regardless of whether and how the
international legal regime at sea changed' It would have to
have adjusted to the objective conditions established by the
underlying pol i tlcal, economic, and technological developments
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of the contemporary period. Within these broad 1 imits, however,
changes in the law of the sea will affect naval strategy, but
it wii I be in terms of fine" tuning rather than in any fundament-
al way. In terms of a famii iar analogy, naval strategy can be
conceived as a canoe being propelled down-stream by an Irre-
sistible current, whi le law of the sea developments can be con-
ceived as the paddle. The canoe has rationally to "ga" with
the current, but the paddle wil I enable it to veer marginally
to one side or the other as useful ly and successful ly as the
sense and strength of the occupant permits. No foreseeable
international legal regime at sea wil I fundamental l affect the
exercise of naval power. It will be seen t at t s view I s at
variance with those theologians of naval power who have asserted
that the erosion of the traditional concept of the "freedom of
seas" presages a radical change for naval strategy  by which
they implicitly or expl icltly mean superpower naval strategy!.

In thinking about such a diverse and unsettled set of
future Inter-relationships, it is sensible to avoid attempts at
highly pin-pointed prediction. Highly pin-pointed prediction
rare than a short time ahead  the time wi'I l vary with the sub-
Ject! Is an activity which cannot be taken very seriously,
This paper makes no such attempt. Its aim is more modest: it
is an exercise in conjecture or speculation, attempting to
think ahead with what relevant evidence ls available in order
to iden tify types of developments and relationships which might
arise out of likely trends in the legal and strategic develop-
ments a ffecting the maritime environment Insofar as they might
be shaped by the likely predispositions and capabilities of the
relevan t actors  Knorr and Morgenstern, l968!. This more mod-
est exercise wou'id seem entire'ly j ustif ied by the subject mat-
ter under discussion. Strategic doctrines that are thought
"timeless" one year have dropped out of sight in the year fol-
lowing; weapons technology is as changeable as anything else in
a throw-away era, Furthermore, some national policies on law
of the sea issues have altered dramatically, in both speed and
direction, while a number of maritime conflicts contain many
Inter-locking variab!es about which it Is difficult if not
impossible to predict the likely occurrence or timing of
change. or the. combination of their inter-relationships. So
much will be dependent on the impact of the contingent and
unforeseen and on the dynamic 'interaction of mu'I ti pie unpredict-
able developments, Highly pin-pointed predict ion I s Impossible.
The sea is an uncertain medium In more ways than one.

The military implications to be discussed below wil'I be
subsumed within the phrase 'naval power" or 'hava 1 strategy. "
However, it should go without saying that naval strategy no
longer simply means warships. Not only has it become increas-
ingly important to stress the interconnectedness oF iand, sea,
and air forces, but more than ever 'naval strategy " has come
to be concerned with the projection of military power or force
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shore. The Idea that warships exist simply to fight warships
has had its day. The concept of naval strategy has had to be
expanded to meet this change, The inter-connectedness of fac-
tors and the wide scope of mean fng should be kept in mind when
the term "naval strategy'' or "naval power" is used below. Our
concern is w'i th the use of the sea insofa r as i t has mi I i tary
implications. These will be mainly but not exclusively naval.

@hen discussing the Implications of particular develop-
ments, strategIsts are usually more comfortable when talking
about the implications "on what7" rather than the Implications
" for whom7". This Is because strategy Is a peculiar'ly ethno-
centric c profession. "For whom7" can usually be taken as a given
since It refers to their own countries. But the ethnocentrism
goes further. Strategists have a long tradition of being In-
curious about other natfons, including a poor record of being
able to see how their own behav'lor appeared to others, and a
poor record of being able to appreciate the hopes and fears of
other nations. The literature which exists, on the military
implications of the law of the sea Is dominated by western and'
especially U.S. hopes and fears. This paper attempts to show
an awareness of different perspectives and at least to Indicate
some of the implications for medium and lesser navies. However,
there Is I I ttle material to help detailed speculation in thl s
area. It is to be hoped that the Inadequacies of this paper
in this regard will encourage further work. While recognizing
the variety of perspectives focus ing on this prob'! em, the
emphasis wl ll nevertheless be a western one. This is because
the major ml 1 I tary Impl irat fons wi I I most af fect the major
naval powers, which happen to belong to the industrialized world
and, with one exception, all belong to the Industrial ized
western world. But we should try to broaden our di scuss ion
~away rom the dominating United States-Soviet Union axis. in
a world of better communications  but not necessarily better
comnunIcation!, increased Interaction  but not necessarily
understanding of It!, and with the rfse of new regional powers,
I t ls more Important than ever to think increas fngly ln terms
of global implications.

These lengthy prefatory remarks have indicated the stand-
polnts on wh'ich this paper has been developed, They are, to
suemarlze;  I! discussion of the future military use s! of the
sea ln v'lew of impending changes In the law of the sea has
tended to fall between two stools; only the surface of the prob-
lem has been dealt with;  Ii! international law and strategy
have common roots, and lt is useful to ronceive them as being
unified by pol itics rather than being independent concerns;
 I I i ! the dominance of resource Issues over strategic, issues In
much of the di scuss ion about the law o f the sea is a fa1 r
reflection of their relative significance for most countries;
 I v! In practice naval interests wil I probably impact more on
the development of the 'law of the sea than wi I I law of the sea



developments impact on the changing character of naval affairs;
 v! the mi I I tary impl ications of prospective changes in the law
of the sea are to be understood in terms of I imi ted alterations
of course rather than radical changes in direction;  vi! highly
pin-pointed prediction in this issue area is unprofitable;
 vi I! naval strategy cannot be compartmental ized; warships no
longer have exclusive proprietorship of naval strategy, and naval
strategy ts concerned with much more than the sea; and  vt ti! m
shou'Id try to avoid the risk of see'Ing the Impl icat tons of pros-
pective changes exclusively In terms of we. stern interests and
preoccupations.

In tackling this multi-faceted subject, it ls proposed to
concentrate on the broader ramifications of the impending
changes. There is little value tn presenttng another detai'led
analysis of the Informal Compostte Hegottattng Text  ICNT! or
ln comnenttng on the latest round of negotiations at the U.N.
Conference on the Law of the Sea  UMCLOS!. Indeed, such a
worm's eye view will be deliberately neglected. At the risk of
being too general, the paper stands well back from such matters
of Inmediate attention.

In line with these introductory remarks, the paper attempts
to answer the following sets of questions:

1. What is the co~text of our discussion? What are the
trends in the changing law of the sea? Where have we been, and
where are we going?

2. What is the consensus about the military implications
of foreseeable changes7 What are the "f trst order" implica-
tions of creeping jurisdiction over the sea, especially in
relation to the transit of warships a long coasts, their passage
through straits, and m'iiitary uses of the seabed?

3 ~ What are the "second order" implications of these
trends for the future of naval diplomacy? In particular, what
are their implications for  i! the "presence" role of warships,
 II! the basic assets of warships as instruments of diplomacy,
and  lli! the evolving character of naval dip'lomacy?

4. What are the implications of creeping jurisdiction for
intervention by sea7 And is the enc'losure of parts of the
oceans a form of de facto arms control?

5. What are the regional military implications of the
sources of dispute which might arise out of evolving law of the
sea issues? What are the potential conflicts, and how serious
might they be?



6. What are the implications of ai I these considerations
for the future util ity of navies7 In particular, what old
tasks are affected7 What new tasks are createdT

7. %hat are the Impf feat ions of the foregofng discussion
for naval pol icy, in terms of planning and operations, and on
the technical requirements and the shape of naviesT

8. Finally, what is the relationship I ikely to be between
navies and the evolution of law and order  or disorder! at sea7
What are the emerging patterns arising out of the Interacting
trends between law, force, and diplomacy at seaT

The Context

lf we cannot agree about the context, we are unlikely to
agree about the Implications. At the outset, therefore, it is-
necessary to make some assumptions and assertions about trends,
both past and present.

l. Mhere have we been7

Our views about the past wifi determfne fn fmportant ways
our assertions and speculation about the future. Getting this
matter right  or at least agreed! is therefore a matter of some
practical value.

As It happens, the history of the law of the sea is very
much dominated by traditionalist, nava list Anglo-American view-
pofnt. This reflects the outlook of a more confident and less
complex era, and, for the western powers, an era of great mari-
time supremacy. For many fn the west this outlook has not
changed. It is an axiom of historians, however, that we write
about the past In the lfght of the present. All history is con-
temporary history, If we approach the evoiutfon of the law af
the sea In this Ifght, then we might choose to emphasize a num-
ber of different points from those which form the backbone of
standard treatments. The western perspect Ive of the late
1970's happens to be one In which there are coral uncertainties,
an eroding maritime supremacy, an Increasfngfy complex world,
a global inter-relationship of highly politicized issues, and a
reduced ability to control events fn a period In which there
exfsts a persistent if presently tolerable level of conflict .
fn the light of this more defensive and uncertain outlook, one
might choose to stress the following pofnts about the history
of the law of the sea rather than those emphasfzed in the
standard authoritfes.

 a} The law of the sea has alwa s been about 11 ties.
This fact o Il e was evfdent In the very origin of the modern
concept of the "freedom of the seas." The Hare Lfberum of



Dutch to navigation and conmerce with the indies in spite of
the Portugese claims to monopoly. From the outset the freedom
of the seas was conceived as an extension of politics. So it
has remained.

In the nineteenth century the ax Britannica was charac-
terized by a long and stable maritime reg me, representing a
remarkable example of International order. But it was not a
regime which just gave order; it also helped to create the con-
ditions in which British political and economic supremacy cauld
be exercised over and recognized by the contemporary targets of
great power foreign policy. At the present time, when the
former targets have become Independent and sovereign states in
their own right, with the lr own Ideas about security and pros-
perity and order and justice, it is well for the spokesmen of
the former naval powers to accept the "freedom of the seas" for
what It basically was, namely, a political instrument rather
than a mora'I order. To accept this should not mean that one
needs feel guilty about it. It is just a fact of life. Chang-
Ing attitudes on such questions is always difficult. In the
case of the British, it flies in the face of the traditional
habit of investing any status quo with moral authority, of
believing that support for the status quo Is somehow "apoliti-
cal," and of seeing change as always being for the worse. The
concept of the "freedom of the seas" has become cant, just as
the concept of the "cowman heritage of mankind" will become, If
it has not done so already.

 b! Ocean re Ime develo ment has alwa s followed a endu-
lum character. Histor cally spea ng I am tempted to say t at
the more the Iaw of the sea has changed, the more lt has stayed
the same. Against the image of an unchanging maritime order,
so beloved by western navalists, the law of the sea has evolved
in a pendulum fashion, swinging, albeit slowly, between enclos-
ure on the one hand and f reedom of navigation on the other.
Consequently, this Is not. the first time we have been where we
seem to be going. Extensive claims were made to the "Sover-
eignty of the Seas" by Norman Kings. Hardens were appclnted
af the sea, as weil as of the Cinque Ports and regional prov-
inces. Responsibility for the maintenance of peace, rights and
equity crept out from the land and extended out to sea
 haughton, 1866, pp. 721-25; Colombos, 1967, pp. 48-9!. Again,
centuries later' an extensive period of debate surrounded argu-
ments for and against the freedom of the seas. The arguments
were " strikingly similar" to those of today, while the whole
debate was "suprisingly contemporary in its character"
 O' Connell, l978, p. I I!.

The pendulum has swung according to the contemporary
constellation of power and beliefs about the exhausti bility of
the ocean's resources. From this perspective the "golden age"
of the freedom of the seas, where both freedom and order were



at a maximum, represents but one, admittedly long, period, I t
was a stage; lt has not been the "norm" historically.

 c! The untidiness of 'law of the sea develo ment. Those
who would tend to regard the nineteenth century as a maritime
golden age underestimate the extent to which the detailed char-
acter of the evolution of the law of the sea has been the s.ub-
ject of variable norms and overlook the fact that extensive
formal agreement has been the exception rather than the rule .
The famous freedom of the seas associated with the ax Britan-
nica was a customary legal regime. It was not the outcome o a
grand conference.

The society of states has never found it easy to codify a
universally acceptable law of the sea. Leaving aside the pres-
ent round of discussions, which began over ten years ago, we
should note the "l00 years of hullabaloo over innocent passage"
 O' Connell, 1978, p. 'I 7!, the failure in 1930 to codify the la~
of the sea, the nine year preparat ion for the f i rst U.N. Con-
ference on the Law of the Sea at Geneva In l958, the failures
at Geneva in l958 and 1960 over the terri tor I al sea, and of the
liml ted number of ratifications of the Conventions adopted.
Parallel with the problem of codification was a growing trend
towards "unl lateralism" ln maritime claims. This was 'insti-
gated In the post-war period by the U.S. Government, the future
opponent of unI lateral lsm, in the issuing of the 1945 Truman
Proclamation. It was quickly followed by the 200 mi le claims
of some South American states and subsequent ly by a proi i fera-
tian of claims resulting in a variety of fish wars, resource
claims, and d'isputes and conf 1 lets over a wide range of inter-
ests in acean space. t!uring this period there were frequent
reversa ls of national policy on law of the sea issues. If one
takes a forty year perspective on the problem therefore
 Including the war years! one might approach the recent hu l la-
ba loo and foreseeable untidiness with a more philosophical
attitude than that exemplified by some of the professional
alarmlsts, who strew such words as "chaos" into the debate
rather too lndiscrimlnantly, Furthermore, the untidiness of
these years should give some pause to those who either expect
too much fram UN LOS  and underestimate the extent to which
accords have been reached! and to those who may weil equate a
failure to produce a comprehensive treaty with the spread of
turmoi l at sea, If the future is not what it was, neither was
the past.

The lessons to be drawn from these brief points are mainly
relevant for the traditional naval powers. At the risk of over
slmpil fylng, we can look at the past in two ways. Firstly, we
cou!d visualize It as a golden age now cracking up, a period of
history which represented a remarkable degree of order in at
least one area of international life. The alternative view-
point, however, equates this old order with the era of Bri ti sh
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supremacy and the era of imperialism. From this perspective
the golden age was at their ex ense. We are not therefore
moving from a golden age into chaos, but instead we are attempt-
ing to move from a position of inj ustice to a more generally
acceptable regime, one which is both more equitable and better
suited to deal with the changed situation in world politics,

Both these outlooks point to the essential political char-
acter of the problem. To recognize the political nature of the
law of the sea issue is important because what matters in prac-
tice is not satisfactory to important and/or numerous actors In
the system, then the foundations for the development of the
regime will be shaky. And the fact is that many governments
see the old regime as a vestige of colonial dominat'Ion, out of
touch with the present needs and desires of the international
conlnunlty. It should a'lso be added that the foundations will
also be shaky if the most powerful do not accept the changing
norms. When they think about this problem, however, it will be
helpful if the representatives of the naval powers accept that
the concept of the freedom of the seas has been a political
instrument rather than a moral order. When se'lf interest
becomes mistaken for moral rect'Itude, trouble ls bound to occur.
ln this case the freedom of the seas should not be mistaken for
a universal moral good. Whether one sees the concept as theol-
ogy or politics is important, for if one sees lt as the former,
one will tend to cling to attitudes with rather more determina-
tion than "objective interests" might dictate. Furthermore,
other views will tend to be dismissed as illeglt'Imate, and
their holders seen as evil, rather than simply different. Me
are all merely fellow competitors ln the games that nations
play. Those who hold opinions contrary to those of the naval
powers will certainly not see thei r own attitudes as illegi tl-
mate, and so 'it is important for the trad'itional naval powers
to divest their thinking of theological overtones, This is
easier said than done, for the mighty regularly dress up their
security interests in ideological garb, as indeed do the meek.
As long as it is invested with theological overtones, the con-
cept of the freedom of the seas will continue to be what Sir
Julian Corbett described lt as over sixty years ago, namely,
one of those " ringing phrases which haunts the ear and contin-
ues to confuse the judgement."

2. Where are we oin 7

Historically speaking, one might characterize the develop-
ment of the law of the sea in terms of a pendulum. But there
has been movement along another dimension as wel I . Important
new developments give the present period some distinctive char-
acteristics. Together these developments have connived to make
Hahan's "wide common" a very troubled one indeed  Booth, 1977,
pp, 274-281 I, The main new features are:  I! The spread of
nationalism, which has filled out the world map with independent
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post-colonial nation-states.  I I! Rapid civi I 'lan technological
Innovation, which has made it easier to exploit the resources
of the sea on an extensive scale. Parallel with this there
have been far-reaching innovations in military technology which
have Increased the utility of submarine nava I power, but
decreased the potential of surface naval power.  III! The
rising significance of the sea as a factor in international
politics, ma inly, but not entirely, because of economic consid-
erations. The resources of the sea are seen to be more impor-
tant, more accessible, but at the same time no longer unlimited .
When people cease to believe that there is enough for everyone
in an unregu'lated situation, they tend to move towards unilat-
eralisrn, a policy of every man for himself.

In theory there are four conceivable futures for the law
of the sea.  I! No change. This is inconceivable, since the
rrromentum for change has now progressed too far, and its sup-
portingg forces are too strong.  Ii! A mariti me "state of
nature." Far reasons which will become apparent later, a mari-
time struggle of "all against all" is not thought to be the
like iy situation operating at sea.  III! A grand all-encompass-
ing and deta'lied treaty, internationally enforced or nationally
enforced and based on Internationally accepted norms. History,
as well as current clashes of interest, warn against such
optimism. Furthermore, in terms of this paper, this outcome
would represent such an unprecedented degree of corrrnunity within
international society as to make the discussion of military
lmpl Ications a technical rather than a strategic rnatter.
 Iv! The continuatlon of a troubled corrlnon, in which order gen-
eral ly prevails but in which the possibility of disorder is
always present, in which there is some formal regulation but
also some disagreement about norms and some areas of dispute
and conflict. It is this last of these possible futures which
provides the context for the subsequent discussion.

The future of the sea is facing pressure from the forces
of disorder, as we see a major regime change, from one domi-
nated by the traditional nava l powers to one In which all states
claim greater rights In the exploitation of ocean space  and
correspondingly greater responsibility for its management!.
Even with the "best will" In the world  and how often is that
present in International reiations7! nobody is expecting the
process to be easy or the outcome destined to be successful.
UHCLOS has been the chief forum for the interplay of these con-
tending Interests; if its results have not been as successful
as many hoped, neither have the proceedings been as acrimonious
as some feared. The sessions have shown the new importance
attached to maritime issues  albeit sometimes at the level of
rhetoric rather than irrsrrediate interest!, growing national sen-
sitivity about maritime sovereignty  across a spectrum of
states!, the complexity of the issues  involving at least as
much Intra-governmental bargaining on the part of the developed
states as inter-governmental bargaining between the national
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negotiators!, the changeab'I'I lty of nat'lonal policies  on the
part of both developed and third world countries!, and the per-
s'istence of the obstacles confronting those who had hoped to
reach a comprehens i ve agreement. Interest ingly, the proceed-
ings have also shown how relative'ly easy and how relatively
quickly it was sometimes possible for some well-establ ished
norms about the marl time regime to be changed, even in the face
of the vested interests of the developed maritime powers.

whatever else can be said about UHCLOS, at least it can be
noted that "worst fears" have not materialized. The moods of
UNCLOS watchers have fluctuated considerably. In thinking
about the Inirediate future, Barry Buzan �978, pp. 2-3! has pro-
vided us with an intel I igent and succ'Inct framework. His words
are worth quot lng at length:

At worst i t  LQSC I I I! may break up completely  though
this seems unl lkely! and at best it may produce some
form of new law of the sea convent ion, Should such a
document emerge, I t wil I bear many scars of batt'ie.
Some political compromises will be marked by clauses
so heavily qual i fied as to border on the meaningless,
and i ssues on which no real agreement could be reached
will be sign-posted by clauses with exceedingly vague
or ambiguous wording. In other words, on a number of
Issues political acceptability wi1 1 have to be bought
at a cost of legal clarity. The convention will not
so much resolve some disputes as contain them. It
wil'I not create order out of chaos, but rather define
the terms of disorder. Possible outcomes of the Con-
ference which fell short of a ful I convention would
have much the same effect, for the many years' work of
LOSC I I I, 'in conjunction with indi vidua'I states' uni-
lateral actions, have established a new framework for
the 1 aw of the sea, regardless of whether any new con-
vent i on comes into force. The essence of thi s new
framework Is the nearly universal acceptance that
coastal states have substantial rights and interests
in the resources and environment off their shores out
to a d'istance of 200 miles, Thus, even if the Con-
ference broke up or trans formed i t se I f into a semi-
permanent, Iong- te rm negotiating body, the practical
effect would stll l be one of continuing dispute within
the bounds of a broadly 'legitimised framework.

One might add two further corrmrents. Firstly, that legal clar-
ity is not a va'lue to pursue at any significant pol it ical cost.
Too much definition can be a bad thing; we could rue the day
when the chances for pol it ical compromise are sacrificed at the
altar of legal clarity. Secondly, the Image of a semi-permanent
negotiating body would accord well with the needs of the times.
In view of the complexlt ies of the issues and their global
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Imp! lcations, I t would not be surprising i f UNCLOS became, like
UNCTAD and SALT, not so much a set of negotiations, but more a
way of life  and strife!.

Even lf a comprehensive treaty does not materialize, it is
not the view of most observers that the outcome wi I I be "chaos
and anarchy" at sea. There are some alarmlsts, of course, but
they rarely seem to be convinced even by their own words. The
alternative, and more moderate viewpoint, recognizes that the
history of the law of the sea has been predominantly a history
of the evolution of' customary rules through state practice
and expects that process to continue, even in the absence of an
UHCLOS t reaty  Kn1 gh t, 1977, p - 34!-

Al though the strength of the forces for order at sea are
somet imes over looked, undoubtedl y the Inmed fate future promises
more uncertainties than the Irrmedlate past. What final ly
emer ges from the present process will be the result of hard bar
gaining and practice over a long period. Even a comprehensive
treaty would be a beginning. The new regime is likely to be
rather messy, but not necessari 'ly unsatisfactory. I t i s l ikely
to be ful 1 of disputes, but not extensive conf 1 lct. I t Is
l ikely to be highly pol i t i c I zed, but not necessar I ly di sorderly.
Hoch ls bound to emerge, as In the past, by customary develop-
ment, and one can foresee a variety of unilateral claims,
backed ln some cases by force. However coherent or however
cobbled the eventual outcome, few I f any states will achieve
al l their objectives, and there will be ambiguities, omissions,
and problems which will give rise to the possibi'I ity of later
disputes and possibly conf I I ct. Fur thermore, part ly because of
the speed of change and the uncertainty of evaluations, the
degree of international corrmitment to whatever norms are legiti-
mized wll I not be evident for many years--some think a genera-
tion. The subject is enormous, the problems are complex, and
the interests are extensive.

lt ls in the ml I ltary sphere where some of the uncertain-
ties are likely to last longest; this is because the issues
lnvo'Ived are so 1mpor tant to some states, while the general
problem is sensitive to all. It is an ar'ea ln which the pros-
pects for disagreement are strong and the prospects for legal
clarity are weak. The way fn which the ICNT has circumvented
the Issue Is significant. It has adopted the tactic of silence,
a si lence within which are hidden a number of rights for
navies�' the r ight to conduct naval exercises within the EEZ of
other states; the right to hold weapons tests there; the right
'to set up platforms for mll i tary use, and deploy non"nuclear
weapons as Iong as there I s no I n ter fe rence w I t h the "exp I o ra-
tion or exploitation of the economic resources" of the EEZ;
furthermore, states also have the right to exc lude themselves
from having disputes concerning their military activities sub-
mitted to the dispute settlement machinery  Young, i978, p. 200!.
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exclusions" make Article 88 of the ICNT
reserved for "peaceful purposes"! a
rhetoric, calculated to degrade respect
than legitimize new patterns of behav-

In sum, these "mil itary
 the high seas sha 1 1 be
familiar piece of pious
for the document rather
lor.

The context we have to contend wl th, therefore, assumfog
no cataclysmic breakdown of international order or mind-boggling
spread of international harmony, is the further development of
the troubled common. This ls an example of the "constant prob-
lem" aspect of the International ordering process in which, as
Buzan has explained, "the achievement of higher levels of regu-
lation and standardizatfon does not necessarily bring problems
to an end, but solves some lower-order problems at the expense
of creating higher-order ones" {Buzan, l978, p. 48!. In short,
as somebody once said about life in general, the evolution af
the law of the sea will continue to be "one damned thing after
another."

The Threat to Haval Strate : Cree in Jurisdiction

1. What is the roblem7

In recent years there has been what has appeared to be an
almost lrrestible tendency for jurisdiction to creep beyond the
existing three-mile territorial sea. At present the lim'It of
the spreading jurfsdiction Is set by the 200-mile EEZ, which
places about 30 percent of the oceans under some form of nation-
al administration. This is obviously a matter of great concern
for those governments thinking about operating their warships
in distant waters. They are obviously interested In both the
extent of the creeping and the prec'Ise character of the con-
trolss given to national administrations . The detai ls rema in to
be settled, by either convention or practice, but what is clear
is the direction in which matters are moving. Together, tech-
nology, interest, and the will to govern seem set to fili out
large chunks of the map of the sea with forms of national and
internationa'I admlnistrat'ion as inexorably as railways, the
industrial revolution and nationalism spread government control
throughout land masses in the last century.

" Creeping j urfsd let ford' is now a familiar term. The
process has attracted other names. Nevi lie Brown called i t
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The "damned thing" which Is present'Iy exercising the minds
of those with extensive security 'interests in the use of the
sea Is all tied up, in one way or another, with the phenomenon
of creeping jurisdiction over and under the ocean, in straits,
coastal zones, the seabed and in what was formerly the high
seas. The traditiona'I international regime has been falling
back before the advancement of national claims which have become
increasingly legitimized on the international stage.
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"parcellation" �977, p. 145!; others have described this trend
to national determination of the extent of jurisdiction over
the sea as "unilateral ism." Gary Knight has given this idea
more precision with his. concept of "propertization," the idea
that the ocean is becoming increasingly impregnated with all the
characteristics of "real" property, namely boundary disputes,
the granting of property rights, the impos it ion of regulations,
the duty to avoid nuisance, and so on. Another term, extending
this Idea even further Is "territorial lzat ion," This Is the
idea that national administration over the land Is simply
extending seawards In terms of rights and duties concerning good
order, the exploitation of resources, and the exercise of sover-
eignty. Although international lawyers might quibble with the
term because of its "dry land" connotations, "territoriality" is
a politically relevant term ln our present discussion, if we
think of it in terms of ethology rather than law. In ethology
"territoriality" refers to an area in which one group is domi-
nant; lt regards that area as its own private property and will
resist intrusion by other groups. One small piece of evidence
to support such usage occurred In the Anglo-Icelandic fisheries
confrontation. Although British warsh Ips carefully refrained
from intruding into iceland's 1egally-defined territorial waters.
the icelandic Government nevertheless accused the British of
"invasion"  Hew York Times, 1973, p. 3! . This suggested that

that normally attached to areas of salt-water. What might
hitherto have been called "intrusion"  or some such word! was
now deemed tantamount to territorial invasion.

The substant ive strategic point arising out of this dis-
cussion is that new uncertainties arise over the exact legal
and pol itical future of up to 30 percent af the ocean. Appro-
priately, the EEZ concept has been described as "a zone sui
generis," since i t is neither high sea nor territorial sea as
normally understood. However, the val idi ty of this conception
has been challenged by some writers. 0. P. O' Connell �978.
p. 16!, for example, sees the EKZ's Intruding into the high
seas  one Is tempted to say his high seas!, This viewpoint i s
diametrically opposed to that of the coastal states�who see the
EEZ's as simple extensions of national jurisdiction over adja-
cent sea areas. O'Connell's argument is that the matter has to
be looked at "historically-" 8'ut why this is so is not evident-
P'ol lticaiiy, it would seem more profitable to look at the mat-
ter ln terms of present realities and future expectations. Frcan
the ethnocentric/navalist perspective it is claimed that the EEZ
is essentially an area of high seas, which has now become sub-
ject to certain ilelted Jurisdictional rights "which are In the
nature of police r/ghts rather than sovereignty"; It is "high
seas, and superimposed on that you have certain coastal state
rights with respect to  the! enjoyme~t and protection of
marine resources." Thus, O' Connell concludes that the res Idua>
character of the zone ls high seas. To those unschooled in the
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verities of Anglo-American naval ism, however, this argument is
not se'I f-evident; it is not obvious why the zone should, in
principle, have the "residual" character of high seas rather
than the "emerging" character of territorial sea. This is a
good il'lustration of the bureaucratic maxim "where you sit det-
erm'ines where you stand." O'Connei I gives his own game away
when he states that the "great fear"  presumably the Anglo-
American naval i st fear! is that of the sel f-fu'I filling prophecy,
if people go around saying  admitting7! that the zone is sui
generis rhen 'i t may well increasingly take on the characteris-
tics of territorial sea. Depending upon one's viewpoint, this
could be regarded as, on the one hand an adverse trend In Inter-
national order or, on the other, as a step towards progress in
the international legitimation of nat'ional aspirations. Regard-
less of the precise legal rules, however, the pol 'Itlcal fact ls
that one man's distant water is another man's maritime backyard;
all the signs are that states want a bigger say in what happens
In their own backyards. Creeping jurisdiction Is an Idea whose
t ime has come. As Knight has put it, there Is "substantial evi-
dence that this is a permanent and probably irreversible trend. "

The military Impl lcations which arise from these develop-
ments come from both the character and the extent of the bur-
geoning territorlalization ~f the sea. Knight has Identified
four stages in the history of the law of the sea: "unrestricted
freedom of the seas, " "reasonable use of the seas," "regulated
use," and what he has called the fourth and final stage, namely
"property rights" ln the ocean  Knight, I977, pp. 33-34!. But.
there 'is, theoretically at least, yet another stage. This would
be the fu'I l enclosure of the ocean, a "genuinely global mare
clausum, a regime providing government, law and order - Tone ud-
rns e enmmonopoly of l lml ted force - for the whole of the world' s
last corrmon"  Young, 1974, p. 262!. The present halt at 200
Inlles is not because of any inherent "logic" In the precise
extent of that zone but rather because there is a mutual inter-
est in giving the existing changes a chance to settle. However.
It has already been asserted that the EEZ concept represents a
minimun acceptable compromise for the African states, and that
failing satisfaction they would follow a new and more radical
approach to solving ocean problems  Njenga, 1974, pp. 87-105!,
If the recent history of the law of the sea suggests anything,
It is that the only fault is In being overly conservative.

In answer to the question 'how far can creeping jurisdic-
tion go7" the ultimate answer Is simple--"much further, and in
theory all the way.'' Although it is true, as Buzan has argueds
that the 200 mile xone "encloses most resources of interest"
 Buzan, 1978, p. 8!, one must accept that there will now be
more Interest in what ls left unregulated. Furthermore, mater-
ial interest is not the only spur. As Ileviile Brown  I977f
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p. 146! has put It, "there is enough political momentum here to
keep the process of parcel lation going, irres ective of an

I ." I f the "f reedom o f t he seas" can repre-
nt b do ma o can i ts coun te r doc t r ines .

One would hesitate to envi sage further creep if the
rationale behind the 200 ml le zone were stronger. However,
this boundary has an arbitrariness which suggests that change
wi 11 not be irresistible. The breadth of the EEZ had its ori-
gins In the claims of Chile, Ecuador and Peru In thef r 1952
beclaration of Santiago. A 200 mile zone happened to cover the
productive fisheries areas off their coasts, related to the
Humboldt current and nutrient-rich areas. This claim for exclu"
siva jurisdiction for designated purposes came to be known as
the "Patrimonial Sea," a phrase already suggesting a sense of
territoriality much stronger than that of the neutral acronym
FEZ. In words which have a very contemporary ring to them, the
Santiago Oeclaratlon also recognized their seas as "irreplace-
able sources of essential food and economic materials" necessary
to further goals of economic development and lndependenre. Once
establ ished and promoted by the Latin American states, 200 miles
then became the magical figure for the 1970's; it was embraced
with enthusiasm by African states when they discovered that the
sea could be more than a medium for the transport of imperialist
warships. But the arguments which 'led to the 200 mile zone
could al so be used for more di stant. horizons. The Humboldt cur-
rent does not have the unlversa'I lty of the old three-ml ie can-
non shot. In theory, another 2$ mi les of ocean might be desir-
able from a particular national viewpoint, but one har dl y
expects the next jump to be to 225 miles. Round figures and
simple divisions have a strong pull. On this basis a mid"ocean
EKZ is the next possibility, One of the principles behind the
old three-mlle limit, measured by the range of cannon shot, was
that "the dominion of the land ends where the power of the arms
ends"  Colombos, 1 967, pp. 92-93!. This limit persisted long
after the range of weapons exceeded this distance. At its very
inception the 200 mile limit fe ll short of the milItary reach
of all countries with warplanes .

The further e~tension of zones may be a distant event. A
more immediate possibility is an intensification of national
regulation within the existing EEZ's. The "natura'I" tendency
will be for governments  for no other ulterior motive than
that of governing efficiently! to push out the regulations of
the territorial sea into the KEZ. The naval powers can be
expected to try to hold out against this. If they think such a
possibility is Illegitimate and unacceptable, it is salutary for
them to be reminded that it is only a very short time since
western opinion scoffed at the "bizarre" Latin American claims
for jurlsdlctior out to 200 mi les ~
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The trend is therefore one in which national jurisdiction seems
destined to creep further, both in scope and intensity. Me
have seen growing claims by coastal states, followed by the
crumbling of the opposition of the naval powers on all but
security matters. During this process, as Hark Janis has
pointed out, economic concerns were the major preoccupatfon for
most states; however, once these issues have become more settled
he argues that it Is likely that national security issues will
emerge to the fore. Already some third world spokesmen have
claimed that the support of the naval powers for a narrow ter-
ri tori al sea represents not so much a defense of the lnterna-
tlona'I fty of the oceans but more a tactic by which they can
legally place the'ir warships as close as possible to the shores
of coastal states  Jan ls, 1976, pp. 69-70! ~

Regardless of exact rights and duties, the fundamental
problem boils down to the fact that the "blue water" of the
naval powers is inevitably somebody else's maritime backyard,
a backyard in which the coastal states have both greater inter-
ests and a greater desire to enjoy those interes ts for them-
selves. It Is the 'interplay between these two sets of interests
which provides the detailed mi 1 itary problems ari sing out of law
of the sea, and i t i s to these we now turn,

First and Second Order Im 1 lcations

lt can be recognized at the outset that t.he ml I itary
implications of the changing law of the sea will at the same
time be both simple and complex. The former wll I be called
"first order" implications. At this level there is broad agree-
ment among the corrInentators about the main Issues and their
impl ications. Essential ly, the problems arise from the threats
to the mobi I ity of warshlps implied by the process of creeping
jurisdiction. But there is another level to the problem, what
will be called the " second order" implications. This level is
more complex, less discussed, and 'likely to be the cause of
more disagreement. It Is at this level, the Implications of
the implications, that the paper wi ll concentrate. This mainly
involves ways of overcoming the new problems and exploiting the
new opportunities.

Stra! ts and Archi e'la oes

It has been the straits issue which has to date attracted
most attention from those interested In the security aspects
of the law of the sea. It is also a subject on which opinions
have differed strongly between the naval powers and the re'le-
vant coastal states. In the last UNCLOS text, however, the
position appeared to be satisfactory for the naval powers,
assuaging their fears for the time being at least. The same
was true for the problem of archipe'lagoes. Despite the obvious
geographical differences betwee~ the two, the first order
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impl icatlons 1 isted below are appl icable, in principle, to
both straits and archipelagoes.

The natlonalizin of strate ic seawa s.

There is a general agreement that the extension of national
control across international straits might have the following
inter-related Implications:

 a! Many International straits would be overlapped by ter-
ritorial1 seas governed by rules of innocent passage. This
would give the straits states important discretion over the
passage of foreign warships  surface and submarine! and the
overflight of foreign aircraft.

 b! A new regime would considerably enhance the strategic
significance of those countries at the choke points of the most
important straits. A smail group of states would be given the
opportunity for the exerci se of greatly enhanced political lever
aged

 c! An innocent passage regime would increase the possi-
bilityy for d Isputes and conflict between the straits states and
potent Ial users, The definition of innocent passage allows
plenty of scope for unilateral interpretation. The attempted
redefinition in the ICHT is based on twelve specific considera-
tions, most of which are open-ended and open to disagreement.

 d! 'NIth a new regime, the political and other costs of
passage would potentially Increase. Havel powers cannot assume
the goodwill of straits states; thus the possibility of manipu-
lation arises. In exchange for unimpeded access, a straits
state  even an ally of a naval power! might demand a political,
economic, or military price.

 e! is�th regulation, reaction time in crises may be
affected. Restrictions placed on the passage of warships
through straits might de'lay a build-up and weaken the force
whIch could be deployed. More ser ious obstacles, ultimately
physical resistance, would seriously raise the costs of passage.
it would divert ships from their primary mission, and, if the
costs could not be met, cause the naval power to look for an
alternative  and longer! route, or call off the contemplated
mission.

 f! A new regime would increase the problems of foreign
policy for the naval power. States naturally try to minimize
third-party opposlt Ion ln crises. Any hostility by a straits
state would result In a diversion of diplomatic effort, possi-
bly a slower reaction time, the need to "buy off" the straits
state, a diversion of route, or even cancellation.
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 g! A new regime would strengthen the hands of potentially
hostile straits states. Already the geography of straits does
something to neutralfze the military advantages of the mighty
over the relatively weak. A new regime would leg ltlmize the
actfvltfes of a hostile straits state.

 h! Some types of restriction would Increase the vulnera-
bilfty of warships. lf passage were to be restricted to par-
tfcu'lar traffic lanes, surve'illance  and hence interdiction! by
host'lie forces is made easier.

 i! Under an innocent passage regime the fnvulnerabillty
of submarines will be decreased. This is of particular impor-
tance for those engaged ln strategic deterrence  SSBN's!. Any-
thing which detracts from thefr ability to move through and
hide in the lengths and depths of the oceans detracts from
their basic mission. If they are required to give prior notice
of passage, or transit on the surface, it wli I be eas ler to
track them.

 j! The threat of Impeded  or costlier! access fn time of
crisis might reduce the significance of a naval presence in the
eyes both of potential friends and potential enemies.

 k! As welt as the transIt of warships, distant military
powers also have a strong fnterest in the overf"light of straits,
for resupply and more direct'ly mi'fitary purposes.

2. Llvin with new roblems.

From the list above, a more restrictfve regime would seem
to be an unquestioned threat to the interests of the naval
powers, and an obvious good for the straits states. Sut the
picture is rot as clear as that.

 a! The possibility that access may be impeded and made
more costly should objectively have the effect of creating a
politico-strategic " fail-safe" mechanism, Thfs shou'ld be of
significant advantage to all members of the international com-
munityy In an era in which great power force is both less useable
and more cost'ly. Such a "fail-safe" mechanism should encourage
rationality and discourage knee-jerk responses. Anything which
helps to clarify the defin'itfon of superpower "vital interests"
ls presumably to be we'lcomed.

 b! Undoubtedly the nationalizing of straits would add
many new problems for the naval powers, but lt must be men-
tioned that the norms have already been changing behind the
existing « freedoms." In tense situations, for example, tran-
siting warshlps have sometimes had to make self-defensive pre-
cautions, as was the case with the Royal Havy task force passing
through waters claimed by Indonesia fn I964.
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 c! Any regime change would put a higher premium
coordination of foreign policy and strategy, for dip]~
become a more important factor in securing mil i tary
This in turn increases the need for good conmunication
the political and naval arms of government, someth;ng»i
often been notable by its absence A particular responslblllt

yis imposed on naval establ ishments to educate their pol;ti
masters on the I imitations as wei I as the requirements of naval
forces as instruments of pol icy.

 d! The naval-related foreign policy imp] ications of
discussion point 'In the direction of improving relations
those states wh i ch bes t r i de the key s t ra i t s, notably
Nandeb, Dover, Gibra I tar, Hormuz, and Hal acca.
seem that the naval tail might be ~agging the foreign policy
dog, but there is more 'to it than tha't. One only has to
tify the states involved to appreciate that it should be an a,m
of a sensible foreign policy to attempt to be on good terms
the states concerned anyway, because of their regional slgnI fi
cance. Furthermore, as it happens, the issues for which the
straits might be used by the United States against the wishes pf
the coastal states are not l ikely to be "marginal." They are
likely to be so important  the support of Israel in the case pf
Gibraltar, the securing of oi I supplies in the case of Hormuz!
that' the hosti'le attitude of a straits state wil l not be the
decisive factor. It would be a bad day for Israel, for example,
if Morocco's disapproval of U.S. support were to be decisive in
determining whether or not the U.S. dispatched warships.

Over the years some of the key strai ts and archipelagic
states have had difficult relationships with one or both super-
powers. These states as a group are characteristic of various
trends and viewpoints in international polit ics and on "marginal"
matters it may be perfectly sensible to harmonize with their
preferences. For example, there is an evident sense of irrita-
tion in OiConnel 1 's account  i975, pp. 110! of the potential
 illegal! threat represented by the Philippines to Australian
warships transiting to Vietnam. However, had the archipelagic
claims been 'legitimized by international law, and hence allowed
to tip the balance in the Australian debate on the issue, would
Australia have suffered?

 e! Subtle diplomacy should be able to deal with the
ambiguities of the definition of innocent passage to the satis-
faction of any determined naval power. Furthermore, one can
predict that in almost all circumstances almost all straits
states will be content to back away in the face of a superior
force.orce. Indeed, they may well accrue prestige from so doing
being pushed around by the mighty i s the on I y source of pres
tige for some countries. Third world states do not lose friends
y eing the victimd' of the pol icies of the superpowers. On

its part, a naval power might not lose friends if it could
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appeal to a higher court than that of the law of the sea. The
scope for d I pl omacy i s wi de. Resolution and barga in ing shoul d
�;n the day, The effectiveness of U ~ S ~ arrangements with

is instructive in this case  Osgood. Hol lick, Pearson,
prr 1975 p. 69!. Furthermore, while naval powers tend to

possibility of obstruction, there are occasions
states would support and legitimize a nava'l action,

would be the case of warships engaged in a U.H. blockade
against the regime of the Republic of South Africa.

 f! The possibility must obviously be faced that things
will go wrong from the viewpoint of the naval power, In this
case resolution will be at a premium. Again, the Indonesian
case may be pertinent; it suggests the local states wiii see
the advantage of giving way. The exhibition of military Power
does not necessarily backfire. Vietnam encouraged glib, as well
as deep, lessons for liberal democracies Prestige and respect
can sometimes accrue if the international conmunlty sees a state
acting decisively in defense of its interests, as was illus-
trated by the blockade of Cuba and the sharp response to the
capture of the ~Ma a uez. ln any event, the taking of self-
defensive Precautions in the face of an innocent passage regime
would be tri f1 ing as far as diplomatic "incidents" are concerned.

 g! A more restrictive regime would undoubtedly give the
straits states a stronger sense of legitimacy in venting their
hostil ity against a naval power, especial'ly in time of crisis.
This underscores the need for the naval power to have forces in
sufficient quantity and with sufficient firepower to get its
way without a fight - the true meaning of military power. This,
for the foreseeable future suggests that they will need air-
craft carriers, for their offensive and defensive potent'ial.

 h! In concentrating on their own potential ity as targets,
the naval powers tend to underestimate the degree to which the
straits states will face new problems and occasionally fee'I
themselves to be targets. In concentrating on the new costs
'they might have to face, the naval powers tend to ignore the
sorts of costs straits states believe they might have to face
If they impede a superpower on a matter the latter thinks is
critical ~

The implications of a regime change for the straits states
are therefore more serious than might at first appear. Per-
ceptibly, they would take on the role of potential tar ets as

as arbiters. They would have to face all the prob ems of
They would have new authority, including duties and

c~ltments they could formerly avoid. If they do not have
c mnsurate power to discharge these tasks, they might be en-
couraged to develop their own naval power  thereby perhaps
Provoking a local arms race or encouraging external meddling
for arms sales and influence!, or they might be encouraged to



seek the support of naval all ies. However they reacted  and
some no doubt would be inclined to do the minimum! their n~
situation could breed either responsibil ity  and a propensity
to compromise! or the opposite. A more restricted regime would
seriously increase the mil itary and foreign pol icy problems of
straits states. They wou'ld have more rights, but they would
also have more duties and prob'lems. They might find that th y
wou'id have ei ther to take tougher stands--putt ing their ships
where previously they put only their rhetoric--or they would
have to comPromlsei or t"ey wo~ld have to be satisfied merely
with the appearance of authority. In this 'latter case it is
interesting to note that Harocco has claimed straits rights
which it has not exercised.

 i! Although the naval powers could l ive with a ne�regl~
the latter would appear to be in the securi ty interests pf th<
third world in general. Anything which is calculated to Incm-
venience the superpowers might be seen as being to their
tage, However, this attitude can smack of theology rather than
a careful calculation of interests. Some third world countries
might find good use for superpower mil itary support. The super-
powers are the major producers of order, and most states will
have iittle interest in regional disorder.

 j! Acting with legitimacy is very important for the naval
powers; indeed it is increasingly important in a world where
interdependence is growing and the costs of using force are
rising. If a particular foreign policy is seen to be legiti-
mate, then associated actions wil l be seen to be legitimate by
the international ccmnunity, even if' it means forcing straits,
This is a matter of ensuring that foreign pol icy is made to
work for naval strategy. The problem is to get the foreign
policy right, and then acquiring the power to act. Haking
legitimacy work for one's strategy is very important  Fisher,
l971, pp. 185-6!. And legitimacy in this area does not derive
solely from the law of the sea. There are 'higher" causes to
which a state can appeal  the right of se'if-defense or coilec.
tive se'if-defense for example!. In addition, we can easi ly
exaggerate the significance and sensitivity which states might
feel about law of the sea questions in the total sum of things
in an interna t iona 1 cr i s i s.

In a case where it was not possib'le For a naval
secure international support for its actions, but it decided «
proceed nonetheless  as in a particularly "vital" interest!
very fact that it showed the wii 'I to override legal Inhibitions
while appealing to some higher sense of justice would make its
sense of purpose, and hence its credibil ity, al I the more evi
dent. FFurthermore, if a superpower has to act and cannot gain
t' he support of a large sector of the international conlnunity!
does the hostility of an additional  albeit straits! state

for example, the United States undertook some
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aya1 act I on i n support of I srael aga i nst thew i shesof the
�h le Arab wor]d, what would be the special significance of
IIoroccan d 'I sapprova I 7 The outcome i n such cases wi 1 1 depend

capab i I i ty and w i 1 1 of the superpower concerned. As
happens these a re qua 1 i t i es whose future I s open to d I scus-

s Ion fog reasons un re I ated to any prospect i ve changes in the
of the sea. The fa i lure to attempt to keep open the Straits

or TIran in 1967 was a significant pointer in this respect.

 k! As far as local wars and crises are concerned, straits
states might object to the passage of foreign warships, but they
« ll only attempt to obstruct passage  assuming they have the
capability! on the rare occasions when they are in fundamental
opposition to the country concerned  Dsgood, 1976, p, 15!.

main their interest will be to allow the vessels to go
ahead  Buzan, 1978, p. 46!. We need not therefore be alarmist
about the risks of straits being closed merely because of any
changes in the law of the sea. The Hantreux regime is instruc-
tive, Despite limits on passage, in terms of prior notification
and limited numbers, the western perception over the past ten
years has not been t:hat the Soviet squadron in the Nediterranean
has lacked credibility in crises.

�! Whereas one's first impression is that the threat of a
'more restricted passage would seriously affect the mobility of
warships and therefore their essential instrumentality, when
the problem has been examined on a mission-by-mission basis,
comnentators have concluded that the impact of a new regime
would not be as drastic as first appears.

There has been much discussion of the impact on SSBN oper-
ations, and the arguments need not be rehearsed here. Although
a new regime would requi re some readjustments  an inconvenience!
the essential significance and utility of neither U.S. nor
Soviet SSBN' s would be affected, mainly because of the increased
range of the I r miss iles . Diplomacy can a'iso be helpfu'l. The
United States, for example, managed to effect working arrange-
ments for satisfactory SSBN transit through Indonesian-claimed
waters  Dsgood, 1976, p. 14!. In war, of course, any legal
restrictions would be almost irre'levant.

The problems that arise over straits are more complex in
terms of conventional naval operations. The general view Is
that the threat of impeded access could seriously reduce the
effectiveness of forces engaged in the naval presence mission.
particular attention has been drawn to the U.S. forces in the
II dlterranean and 'in the Indian Ocean  Janls, 1976, pp. 6-7!-
This matter will be discussed at more length later, but several
imred late comnents are worthwhile. First'ly, the threat of a
regime change is a relatively small one ln comparison with the
deep political, economic, and technical factors which wil'I
impact on the utility of forward deployment in the years to
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come. Secondly, the phrase "could reduce the effectiveness" of
presence forces is a sleight of hand. Of course a new regime
could reduce the effectiveness of presence forces. It need
not. We need only examine the build-up and impact of Soviet
naval forces in the Hedlterranean since the mid-1960's. They
have operated under the regime of the Hontreux Convention, and
through straits controlled by a country which has been both a
hlstorlca'I enemy and a powerful member of a hostile alliance.
Under these adverse condi t lons, an impressi ve mi I itary and dipl-
omaticc Instrument has been built up. Thirdly, if a threat to
access Is seen as a threat to naval effectiveness, the lmpl ica-
tionn to be drawn might not be withdrawal, but au mentation, to
keep larger numbers of ships permanently on the ' ar' s e of
the straits concerned. This would obviously have foreign
pol lcy implications  bases, etc.} as wel I as the more obvious
economic  opportunity cost! ones. Finally, if it is argued
that react/on-time Is such a decisive factor that any poss lbi1-
lty of delay might tip the scales between the success and fai l-
ure of a mission, It must be concluded that there is no
alternative but to maintain full strength, permanently, In the
likely trouble spots. If a hair-trigger response Is so desir-
able, this Is a reform which should be Instituted independently
of any law of the sea developments.

 m! As far as SSSN's are concerned, the first Impl lcat ion
of creeping Jurisdiction threatens their essential mobil ity.
Men this is examIned further, one can see It merely as an
inconvenience. 8ut finally, one can see that this p roblem
might raise the whole question of the future of SSBN's. Nichael
HccGwire �975, pp. 1074"75! has questioned whether they are
even needed ln their present form. MIght there not be cheaper
and better alternatives7

 n! The two most significant naval cockpits affected by a
changed straits regime would be the Mediterranean and the
Indian Ocean. For reasons whIch will be discussed later, the
logic of the situation for the naval powers points In the d lrec-
tlon of a further exploration of naval arms limitation. This
could give them the least worse of various more complex worlds.

 o! The concerns about naval access are also transferred
to overf1 Ight. This ls a significant problem, but a regime
rhange would be unlikely to make a decisive difference. The
straits states would be unlikely to obstruct passage, out of a
mixture of diplomacy and capabl I I ty  Osgood, 1976, p. 15IP ~
Iiot least of the safeguards of the country wanting to overfly
nationalized straits would be, the fact that aircraft cannot be
Impeded as conven'lently as sh'Ips. Any attempt to "stop" air-
rraft would be a matter of the greatest concern. The resolu-
tion shown by major powers In face of host l I ity, e.g., the
U.S. re-supply of Israe'I ln 1973, Is a lesson which Is usually
not lost on observers, Again, this problem seems to imply a
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need for a prudent naval power to have as many aircraft at sea
as possible.

 p! Most of the arguments about straits suggest that the
Soviet Navy would be more inconvenienced by a restrictive
regime than the United States, because so many activ/ties of
the Soviet Navy depend upon access through straits controlled
by unfriendly  ff not always uncooperative! states. This sug-
gests that the United States pay more attention to the possi"
bility of a more variegated policy, defining its interests
comparatively rather than dogmatfcal ly, thereby using the law
of the sea more explicitly as an instrument of naval policy
vis-a-vis the Soviet Un'ion. There may be more to gain from
harmonizing with the majority and putting the Soviet Union into
the minority rather than harmonizing with the Soviet Union to
defend some existing but expendable naval advantages.

3. The balance.

The problems of forward nava 1 deployment have been growing
in recent years because of economic burdens, new political rom-
plexftfes. and more powerful deterrents from potential targets.
A changed straits regime at best, or worst, would add a notice-
able but not radical impetus to this process.

The problem is evidently a serious one for the naval
powers, and hence their resistance to regime change, but the
impact !s not uniform. The fmpfications are more serious for
U.S, genera! purpose forces and aircraft than for SSBN's, and
are generally more serious for the Soviet Navy rather than the
U.S. Navy. But if new problems are created for the naval
powers, it is not apparent that increased national control is
inevitably in the interests of the strafts states, for they
will be faced with new df lenInas and responsibilities for no
more tangfble benefit than the satisfactfon of being given
authority. Nor is lt obvious that nationalizing straits is
inev'ftab'fy to the advantage of the international conmunfty at
large. ls international order and justice assisted by, on the
one hand, slightly add'fng to the problems of superpower military
mobility or, on the other hand, slightly adding to the ability
of individual states to interfere with that mobilityf There is
not a self-evident answer to any but the ideologically conInftted.

Not surprisingly, the difficulties of resolving these ques-
tions have inhibited any radical regime change, and for the
immediate future the situation will meet the interests of the
naval powers. Given the strength of superpower fee!ing on the
problem, it ls no more in the interests of straits states to
resist them than it became for the developed countries to
resist the 200-mile zone . Laws without norms are j ust words,
and troublesome words at that. Be that as it may, the tendency
for authority over straits and archi peiagic waters to be
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claimed, and to creep, may wel I be evident in the years ahead,
regardless of the outcome of' UNCLQS. Disputes and minor con-
f l lets may arise. If they do, they wi I 1 only serve to hlgh-
I lght the importance of mart t tme access and the continuing
mi litary significance of warships. These conditions will also
highl ight some continuing truths about strategy and foreign
policy. Although the problems of access are growing, a changed
straits regime need not be an insurmountable obstacle for a
country whose diplomacy ts subtle, whose pol icy attempts to
secure legitimacy in the eyes of the lnternat tonal community,
whose force is Impressive, and whose wl I I I s strong. The
requl rements are clear, but ful f I I I tng them wl l I be di ff icul t,
~ nd more than ever the creature of domestic pol itlcs.

The Seabed

In 1970 tt was resolved that the deep seabed should be
"the common heritage of mankind." 7he character of the inter"
national administering authority has caused much dispute. I t
has proved only relatively easy to secure agreement on gener-
al lties, that an authority be established, and that the deep
seabed be reserved exclusively for "peaceful purposes." Some
have argued that the seabed ts one of the most 'Important areas
of the subject with military lmpl tcations. For this reason the
comp'late demilitarization of the seabed has found some sup-
porters; however, It has not been possible to go beyond the
Seabed Treaty in this respect. This treaty, which entered into
force In 1972, prohibits the emplacement of nuc'lear weapons and
other weapons of mass destruction. So far, the agreement
appears to have worked satisfactorily  Vayrynen, 1978!. Look-
ing beyond this, It is very di ff tcul t to di scuss the mi I I tary
lmpl tcattons of prospect tve changes ln the law of the sea, for
this Is metaphorical ly as wel I as literally a very dark area
indeed. Those wi thou t access to secret sc I ent I f i c-ml I i tary
Informat ton are scarcely ln any position to determine whether
or not the impl teat'lans in this area are "important'' or not.

I, Hindrances and dl s utes.

There I s a ready consensus about the f irst order imp l ica-
tions of a changed seabed regime. The problems arise in the
second order, In determining their relat lve importance.

 a! The exploitation of the deep seabed would interfere
with sensors and navigation aids. This would degrade both
me's own navigation and one's abl I I ty to track the vessel s of
other states.

 b! "Peaceful purposes" wll'I be defined subjectively, in
order to Include seabed listening devices  this, in fact, Is
the not-surprlslng and not-unreasonable position of the U.S.
ilavy!. This will be a source of dispute, especially on
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continental shelves. In Its adherence to the Seabed Treaty In
1973 India announced that there could be no restriction of its
sovereign right to verify, inspect, remove or destroy any
weapon, device, structure, Installatfon or facility which m'Ight
be emplaced on or beneath its continental shelf by any other
country. The position of the United States was that the rights
of coastal states were restricted to purposes of exploration
and exploitation of natura 1 resources and therefore did not
concern military equipment.

 c! There will be similar disputes In sensitive areas
about what constitutes "scientific" research. If any law of
the sea conventfon leaves any ambiguity over rights to conduct
scientific research in areas of national jurisdiction, the pos-
sibility of disputes will obviously arise over what Is "scfen-
tffic" on the one hand and what is "military" or "conmerciaf"
on the other  Buzan, 1976, pp. I2- 13! ~

 d! If an international regime Is established, lt could
In time be seen to need relevant forces to support It against
the possibf I lty of illegal acts, e.g., mining In Illegal areas;
economic sanctions might not be enough.

 e! If an international regime is not establfshed, the
result may be a grab by companies from industrialized states,
an action which will be seen as illegitimate by the majority of
proponents of the cormon heritage of mankind doctrine. This
could provoke a range of responses  from sabotage and covert
attacks to conmodity boycotts and diplomatic boycotts!  Buzan,
l976, p. 14!, some of which would call for naval protection.
In this regard Henry Kfss inger has already pointed out that if
there was no lnternationa 1 regime the United States was well
able to protect Its companies by fts navy.

 f! Apart from pressures from other states, seabed activi-
ties might ln some areas become the target for terrorists,
saboteurs and guerrillas.

2. Out of si ht out of mind.

lf the principle of out of sight, out of mind is an apt
one, then the seabed should not be a matter of significant
military importance, although there fs much scope for commer-
cial disagreements. It would appear to be a problem involving
inconveniences rather than serious effects on mflitary behav-
ior.

 a! The possib'Ility of keep/ng foreign sensors and listen-
Ing devices out of one's own maritime backyard by International
agreement would be welcomed by all states. However, as iong as
mines and other actual weapons are not involved, the devices
concerned are not dfrect "threats," and ln most cases are
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probably relevant in the context of the United States-Soviet
Union confrontation only-

 b! The threatened hindrance to tracking submarines raises
the basic question of the desirability of tracking the adver-
sary's SSBN's at all. If theories about maintaining invulner-
able second-strike capabilities are valid, this suggests that
states should be very solicitous about their adversary's
retaliatory force. Attempting to track his SSBN's  which
'Increases one's chances of destroying them! ls, in the theory
of deterrence, a potentially destabilizing activity.

 c! Other types of ASM are relevant to the problem of
dealing with the threat to convoys, but this is an eventuality
whose probability is thought to be very low. Before one can com-
ment further, one needs to know about the relative efficacy of
fixed as opposed to mobile ASW systems.

 d! As far as the emplacement of sensors for the tracking
of all types of submarines is concerned, there would not
appear to be many places In the U.S.-Soviet confrontation which
were not either within the authority of an ally  and whose
emplacement was presumably acceptable! or within the zone of
the adversary  and therefore presumably already "fair game" for
Interference!. The one potentially dangerous area of dispute
over this problem is the Norwegian-Soviet boundary in the
Barents Sea.

3. The ba'lance.

After this brief examination, it is difficult to go along
with those who have stressed the potential military sign ifi-
cance of changes In the long-accepted legal regime for the sea-
bed. If, as seems 'likely  Vayrynen, I978, p. 240!, there are
no prospects for any sort of arms race on the seabed, the
prospects for serious conflict are low  Spitzbergen apart!.
While there are potential sources for dispute elsewhere,
limited capabilities on the part of non-naval powers will he lp
encourage a compromising attl tude. ASW could be affected by a
very far-reaching regime, but lt is Impossible for those with-
out access to secret Information to know how significant the
effect would be. The geographical character of one's alliance
of one's alliance system Is more important than the seabed
regime, The future alignment of Iceland, for example, appears
to be far more significant for the United States in this
respect than does the future of UNCLOS . Aga In, the re I at i ve
advantages lie with the United States. If, as seems possible,
problems arising out of the future seabed regime cause very
serious rifts in UNLLOS, the likelihood will be that these
will be the result of economic rather than military cons i dera-
tions.
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Cree in Jurisdiction and Naval Di lomac

lt is in the processes and meaning of nava'I diplomacy
where the prospective changes in the law of the sea have the
most interesting implicat fons, in terms of the fmpact of creep-
Ing jurisdiction on the warships transiting through and demon-
strating in areas which were formerly high seas and "free." It
fs also in this aspect of the subject where this paper departs
furthest from the gathering consensus.

The military Implications of creeping jurisdiction on naval
cliplomacy arise from the problem of access, which, as HccGwfre
�975, pp. 1060-6l! has explained, is the factor which gives
the sea its essential strategic quality, In HccGwfre's words,

the strategic quality of a particular waterway will
reflect some combination of the importance of the
use to which it is put, the ease with which that use
can be prevented, and the availability and cost of
alternative routes.

The possibility of the denial of this access threatens to
limit the utility of warships in their diplomatic roles.

The phrase "naval diplomacy" refers to the use of warships
in support of foreign po licy short of major violence. It,
therefore, involves their use for signal ling various intentions,
negotiating from strength in a crisis, furnishing a general bar-
gaining counter, providing influence-building options, and sup-
portive and representational tasks of various kinds.

Limited access. limited usefulness'

There is general agreement on the first order Impl'ications
of creeping jurisdiction on the dfplomatic potentfal of war-
ships.

 a! There would be "less sea-room for free transit."

 b! If the tendency to territoriality proves irresistible,
one might expect countr ies to requi re prior not if icatforI before
the passage of the naval vessels of other countries.

 c! Arising from the last point, naval presence operations
would come to be at the discretion of the coastal states.
Because general compl lance cannot be expected, this would re-
sultt in a "patchwork" character for naval operations.

�! Because presence forces wl 1 1 have to operate at a
longer distance from shore, they wi l I not be as visible as
former'ly, and therefore wi I I not have the same diplomatic
impact.
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 e! coastal states wi I I be particularly sensitive about
the presence of foreign intel 1 igence-gathering ships. If access
;s denied, the naval powers wi 1 I be deprived of information
which could af fect the i r ope ra t i ona 1 performance.

 f! I f, in practice, the new regime turns out to be rather
permissive insofar as its "mi1 itary exclusions" are concerned
the sense of territoriality wil I nevertheless still exist in
the mar I t ime backyards of coasta I states; one might there fora
expect a mixture of complaints directed against foreign war-
ships. Criticism might take the form of demands for "zones pf
peace," or crmplaints that naval activities are interfering
with the economic rights of the coastal states concerned.
Together the complaints might bui ld up a strong sense of inhi-
bition on the part of the naval power and lessen its wil ling-
ness to deploy Its warships.

 g! States wi ll become more reluctant to allow foreign
vessels to engage in scientific research in their coastal zones
Some "scientific" research wil I have mi litary Implications, and
to the extent navies are depr/ved of this Information, their
performance will be affected.

 h! If warships are to move only in designated sea-lanes
because of traffic and/or pol lution and/or security restric-
tions, ail countries will find them easier to track; this will
increase the ir vulnerab i 1 i ty in both peace and war.

 i! Deployment in crises wil 1 be hindered. If a patchwork
pattern is imposed on naval operations, this will increase
reaction-time in crises  if the possible political costs of
Intruding into unwelcome areas ar'e to be avoided!.

2. The man facets of naval di 'lomac

If these first-order impl ications are valid, the implica-
tions of a regime change are clearly serious. However, three
cautionary remarks should be made before taking too sweeping a
view of the impact of the law of the sea developments-'
 I ! The f irst order lmpl i cat ions above are generally a form of
worst-case analysis. They mainly refer to what could happen;
this is based on an exaggeration of the extent to whrch foreign
warships wi1 I be the targets of attention and the extent «

interests of the coastal states wi 1 1 lead to an ob
structionist policy.  ii! major inhibitions on distant water
naval activity have been growing and would continue to grow
regardless of law of the sea developrmnts. Any legal inhibi-
tions would add an increment to a deteriorating trend ~
 ii i! Our Inlnedlate attention is drawn to the Impact on»va
diplomacy of the fEZ concept, in which warships have trans't
and other rights  by default rather than designation! but in
which it can be expected that constraints wi l 1 accumulate



becaus~ of territorial impulses on the part of the coastal
~ers, e.g., the extension of domestic legislation for traf fic
and pollution purposes, and the growing costs for the naval
powers 1 nvo 1 ved i n ma i nta i n i ng forward deployment s . Whateve r

detai led character of any futur e internat iona I legal regime,
creeping terri tori a 1 izat ion into about 3O percent of ocean
space seems both i r res i st i b i e and bound to have an ef feet on
naval dip 1 omacy. But the iong-term Impl i cat ions are far f rom
being as clear as the f i rst"order imp 1 i cat ions might suggest.

 a! Whi le the pushing out of the claims of coastal states
impl ies less sea-room for transit, this is a trend which is
a'i ready inherent in other developments. Al ready, because of
pollution and security considerations  note the "zone of peace"
proposals! some coastal states have demonstrated their sensi-
tivityty towards the passage of foreign warshi ps. Of more imnedi-

pl act i ca 1 sign i f icance, tact i cs are pushing warships fur-
ther from adjacent coasts. The need for dispersal tactics is
prone to make "inconvenient ly large" the amount of sea space
for the deployment of a sizeable and well-balanced task force
 Brown, 1977, p. 179!. A carrier task force is said to require
a base of 200 square miles when deployed for action. "Horeover

is deSi rable to leaVe one Or tWO hundred mileS lnOre between
the task force perimeter and a hostile coastline and also to
have several hundreds of mi'les extending in other directions to
allow for tactica 1 manoeuvre"  Brown, 1977, p. 179!.

 b! lf warships avoid zones in which they are unwelcome in
time of crisis, it is correctly argued that thi s would affect
the timeliness with which they could act. in practice, a num-
ber of considerations complicate this proposition. Although
the political costs of a deployment would be increased by intru-
sion into an unwelcome zone for the purpose of a rapid transit,
the precise costs can only be discussed in each case; one could
argue that this is such a scenario-dependent prob'lem that the
general proposition is virtually meaningless. The problem can-
not be fruitfully d i scussed wi thout knowi ng the thi rd parties
Involved, the time saved by intruding into their sea space, the
political trouble caused, the importance of the incident con-
cerned, the importance of timeliness, and so on. Few third
parties are likely to have the power to stop a major naval task
force, and may well keep quiet on that account. In most crises,

d fi iti , "vital interests" are engaged, and this will mean
ss will'ingness to be so'licitous of third party sensibilities

 and in any case, the integrity of maritime frontiers will not
be a vitally sensitive matter for most states!.

These arguments raise a general point about the value of
reactive naval deployments in crises. Criticism has been
levelled against the posturing by U.S. naval forces after the
Pueblo incident and during the l971 inde pakista-n war.
Mccgwire's cosssents �975, P. ID75! about the latter have a
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wi der appl I cebi 1 i ty;

There is a suspicion that this type of deployment
often represents action for I ts own sake and 1 s an
over'ly crude form of diplomatic s ignal . It also
manages to combine the worst of two worlds. it
lacks the type of Influence that stems from the
pol itlcal c.ommitment of a permanent presence,
affords no possibility of precaut ionary deployments,
and inevitably means a delay of several days before
force can be brought to bear. Meanwhl le, the high
vlslbii ity of interocean deployment raises pol itical
expectatlons that are unl ikely to be met. It can be
argued that with regions as large as the indian
Ocean, one el ther maintains forces in the area or
a11ows events to take their course, and that reactive
 as opposed to periodic! deployments should only be
ordered In exceptional circumstances.

In short, when we discuss the timel lness of warship react'Ion,
we. tend to concentrate on the instrument to the exclusion of
the aim.

 c! The posslbil I ty that warships might be required to
move In des 1gnated sea-l anes i s sa id to inc rease the i r vulnera-
bi l ity. In fact, the opposl te might well be true. The very
predlctabl 1 I ty of normal behavior may wel I be an advantage in
the abnormal conditions of crlsls or the outbreak of war.
Standard operating patterns might have the effect not of increas=
Ing the chances of Interdiction, but of increasing the oppor-
tunitieses for taking the enemy by surprise. The more predictable
one's behavior Is believed to be by a potential enemy, the
greater are one's chances of engineering a tactical surprise-
The long history of intelligence failures attests to the extent
organizatIons nurture their cognitive consi stency. A 1'Ively
navy might well be content with designated routes in peacetime,
whi'le keeping fresh Ideas for diversion and surprise in the
event of war. In any case, as already happens, naval forces
transiting archipelagoes do tend to stay within predictable
routes  Knight, 1977, p. 38!.

 d! Although the problem of potential political costs can-
not be Ignored, lt can be minimized. For example, It would be.
sensible for naval powers to begin to negotiate bilateral and
multilateral treaties to establish their rights of navigation
In advance of a crisis  Knight, 1977, p. 39!. Yore heretically,
there might be something to be said from a strategic If not
legal viewpoint ln letting navigation rights through some EEZ ' 5
lapse, In a de facto though not de jure sense . If one' s war-
ships are not regularly crossing the sea adjacent to a particu
lar country, this wi I'I Increase the meaning of any crossing
which does take place. This might mean that the country
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concerned might be will ing to accept such an event on the rare
occasions when it proves necessary; it might make easier the
drawing up of special eris is arrangements ~ It would establish
the basis For a working compromise between the coastal state' s
sensitivity about its mari time backyard In general, and the
naval power's urgent requirements for transit on rare occasions.
There is evidence to suggest that such compromises are possible.

passed through the lkalacca Straits on i ts way to the Bay of
Bengal in I971 the Indonesian Government reaffirmed the right
of the littoral states to control such passage but reconciled
this right with the U.S. action by stat'Ing that the Conmand of
the Seventh Fleet had given advance notice  OIiver, 1973, pp.
27-33!. Subtle and quiet diplomacy should be able to make such
arrangements common.

The iast point is another reminder of the importance of
diplomacy in naval strategy, which in turn ca'lls for improved
coordination between nava'I and foreign ministry establ'Ishrnents
and a deeper comprehension of the relationship between the
Instrument and the aim.

 e! Qhen discussing such matters there is a tendency,
especial'ly for academics, to put too high a price on the new
 or old! law of the sea. The law of the sea is Important, but
'lt is certainly not the most Important th'ing for pollcymakers
to consider. Justice and legitimacy are important matters in
foreign policy, and they do not necessarily involve pedantic
adherence to the law of the sea, ln contemplating an exercise
in naval diplomacy, the legal dimensions are broader  or
'higher'! than simply the law of the sea. There is body of
universally accepted rights, as well as rules, relating to the
conduct of civilized states. Among those rights are the right
of self-defense  which may be exercised in anticipation of an
act of aggression!, the right of humanitarian intervention  to
protect one's own nationals!, and the right resulting from
military necessity  which justifies the application of regu-
lated force required to ensure the prompt submission of an
enemy!. In addition, there Is the right of collective self-
defense deriving from Article 5l of the U.N. Charter. If a
dispute takes on a legal or moral character, therefore, there
is far more to it than the law of the sea. Indeed, compared
wIth these other rights' one's duties in terms of the law of
the sea are relatively unimportant. If a state cannot justify
a particular naval action on the basis of these other rights
sufficient to satisfy a significant portion of the interna-
tional corrmunity, we might conclude that the action probably
Is Irrmoral or futile. On the other hand, if some individual
states object very strongly, this suggests that they are acting
with a degree of hostility that arises from more serious roots
than their sense of property over a patch of water. In rare
cases an action wil'I have to be undertaken by a naval power in
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support of such an Important matter of national interest that
the requisite pol ltical costs wi ll have to be paid. Ve often
make mistakes because we underestimate the determination of
states to have their way, even if it means paying a heavy price.
The main point Is that if the action at the dest'ination Is seen
to be legitimate, then the accompanying nava I action will be
seen accordingly.

3, The roblems and o ortunities for naval resence.

The "presence" role of navies Is the most difficult of all
to write about. There ls a vagueness at the very heart of the
concept, which is its essence from a strategic point of view
but ItS curSe fry that Of an analyst, When the Inlpli cations
of the changing law of the sea have been discussed In relation
'to naval presence, few writers have given necessary credit to
the great complexity of the mission, From the first-order im-
plications enumerated earlier, it appeared that creepi ng juris-
dictionn threatened to undermine the future of the presence
mission. The discussion below will suggest that this mission,
which is under challenge from a variety of sources, can only be
saved by the territorial Izat ion of the sea .

The traditional and wel 1-understood concept of naval
presence has been under chal lenge for a number of years. The
U.S. Navy has had a troubled existence recently, while Admiral
Gorshkov has deployed his limited literary skills to explain
why a navy was needed by the Soviet Union for more than the
limited purposes of the past. All find it difficult to assess
the utility of naval presence. There are major problems in
explaining and just I fy lng the ml ss ion to Inward- looking pub I i cs-
There are problems in planning how presences should work
order to convey the appropriate signals. There are tactica I
and technical problems arising out of the new array of threats
whlrh can be thrown against them. There are problems arising
out of their increased economic costs. And there are strategic
problems arising out of the restricted useabi 1 ity of force In
a more complex international environment. In some circumstances
a naval presence may we'l l represent "the best of a bad job,"
I.e., the unenviable lot of most armed services, but naval
presence does nor. seem to offer the clear benefits af previous
generations. Marshlps In forward deployment can still attempt
many missions, but all the costs involved In discharging them
are growing ~ Al I thl s suggests that the ut I I I ty of the hi s tor I c
concept of naval presence Is In decline.

Having recognized the changing cost-benefit relationship,
it must also be recognized that superpowers will sometimes need
to show a ml litary Interest ln a distant region, and that they
wi'l l sometimes wish to act. There wlii be issues on which they
wl I I not be dictated. As long as warships represent the most
efficient method by which they can bring flexible firepower to
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bear in distant regions, warships wil 1 retain a major strategic
role. The problem is how to make them useable and effective.
Changes In the law of the sea will be of decisive assistance ln
this respect.

After ten or so years in which the currency of naval diplo-
macy has been depreciating, the changing law of the sea promises
to revive it. it can revi ve It by maki ng nava I d Iplomacy more
selective and more salient. This new significance arises out
of the new sensitivity attached to EEZ's. The EEZ means a new
boundary to cross, as well as to observe. Related to the new
salience wTIT be a new selectivity ln use. This ls Important
because the market of naval diplomacy has been saturated in the
past decade. Changes in the Iaw of the sea will help alter
that. The new inhibitions  the extra costs! involved in send-
ing warships off unfriendly coasts will be a discouragement to
the knee-jerk naval diplomacy so characteristic of much U,S,
strategy In particular. They will discourage the ritualist Ic
and inevitable responses of the recent past, which have tended
to produce confused signals  the Indo"Pakistan war! or futile
demonstrations of power which have reduced precious prestige
and credibility  the Pueblo affair!. But lf after calculation
It ls decided to deploy naval forces, the very fact that a new
boundary has to be crossed will help make the action more sal I-
ent. In the era of knee-jerk naval diplomacy, fami1 l arity has
tended to breed apathy. In contrast, the prospective changes
ln the law of the sea promise to make the exerci se of naval
diplomacy both more selective and more meaningful, because war-
ships wt ll have to intrude into waters over which the coastal
s ta te wl I 1 have special and leg i t lmi zed interests. For the
first time since the western powers stopped wielding the big
stick with some effect, the sailing of a group of warships In
distant waters will approach the symbolism of tanks at Check-
point Charlie or aircraft buzzing over Berlin.

The thesis just presented contradicts the f irst order
Implications discussed earlier and is at odds wi th current
nav'al thinking as reflected in the open literature. The valid-
I ty of this thesis will be brought out further when we examine
In more detail some of the subtleties of naval presence.

 a! One of the assertions about the problem i s that naval
presence wi I I lose its significance because, as it is some-
times put, "the flag wil 1 not be as visible." That fact ls
undeniable, for "The flag, after ai l, is considerably more dl f-
f icult to see at 200 than at 3 or '12 miles"  Janls, 1976, p. 8!.
However, it Is not as simple as that. There is more to strategy
and diplomacy than optical truths. 1 f one thinks of the- pres-
erlce mission in some of Its complexities, the fallacy of this
aI 9ument wi I I be revea'I ed.
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 i! Distance might actually ~hef naval diplomacy. Ois-
tance helps wlthdrawability, which recent history suggests ls
sometimes more of a problem for the mighty than becoming in-
volved in the first place. As the costs of conmitment grow,
the advantages of potential withdrawabi 1 ity miqht appear 'to be
more telling to pol icymakers than the advantages of timely
involvement. There are advantages In a low profile. On the
other hand, if a naval power wishes to make a hosti le signal
against a particular country, this can always be done by a mix-
ture of declaratory and action policy; the latter can involve
warships almost anywhere in contiguous seas. for the naval
power, wanting the coastal country to feel unsettled but not
intend'Ing to use force  e.gfe the United States after the
Pueblo lncfdent! there Is a posftive advantage in keeping one' s
~ea weil below the horizon, ln case it decides to 'lose grace-
ful ly.

� i! Distance assists not only the naval power but also
the local country  and the general development of a moderate
Internatlona'I system!. The greater the distance from which the
naval diplomacy is exercised the smal ler wi I 1 be the exca'latory
steps before a face-off. And if successful military ~ower con-
sists of achieving one's objectives without having to use force,
such smal 'I steps are valuable. They make i t easier for the
target state to compromise, but also easier for the mightier
power to accept a loss. The smal lness of the steps means that
important questions of face and prestige are not engaged so
Immediately. Mfthout small steps, an inmedfate face-to-face
confrontat'lon can make it more d'I fficult for the parties to
back down. Some states might f'eel too weak to compromf se and
see a defiant gesture worth more than surrender. In such cir-
cumstances a warship might well be a tempting prize for a
leader willing to take risks, or a leader seeking prestige and
possessing gift-wrapped forces from a developed country.
Actually seeing a hostile warship might tempt the wi ll to hit
it. From the shore, with binoculars, warships can look rather
smai'I, and hopelessly waterbound. Far out of sight warshi ps
can be J ust as threatening and just as politically v fsi b'le, but
at lesser political and physica'I risk. One wonders to what
extent did the very avallabi'lit of the Pueblo or the Haddox
tempt their attackers

 ili! Actual visibility is rarely the issue. Mhat matters
Is the I i~teal visibility of warships. In this respect Knight
�917, pp. 35-5 has properly pointed out that:

pub'I fc perceptions of naval power are largely i rrelevant
in most Third world Nations because of their total i tarian
forms of government. The head of state knows what ves-
sels are sl tuated where and probably has his copy of
Jane' s f i ht in Shi s  or a knowledgeable admi ra 1 ! nearby
to te h m the nature of the threat posed. Credfbil ity
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of the threat becomes the cr i t ical factor a t that
stage, and whether the public can actually see the
vessels would seem to be of relative'ly minor impor-
tance.

"Very minor importance" we might add, and also note that these
comments are also pertinent to those countries which do not
have totalitarian forms of government. Clearly, in naval pres-
ence, "the f'lag" does not actuall have to be seen. In the
1971 crisis in the Indian Ocean, or example, the main naval
diplomacy took place wel'I over 100 miles from the coast of
India  Jackson, 197$, pp, 229-230; Zumwait, 1976, pp, 367-68!.
On this occasion nobody could say that the Soviet and U.S. war-

ingly visible in the case of the United States. That the sig-
nals given by the deployment of the U.S. task force appeared
confused was more a matter for the White House than the Chief
of Naval Operations; It was a prob'tern of vague aims rather than
dimly visible ships.

{iv! In practice, therefore, naval diplomacy and naval
presence rarely take place within sight of land. Some of our
Images are too strongly affected by the hey-day of gunboat
diplomacy, kept alive by the fashion for Victorian prints of
Ilrit'Ish gunboats off Chingwangtao, or of cruisers lying at
anchor off west African towns. Port visits apart, it is a long
time since naval diplomacy involved the parading of warships in
sight of land.

The Medi terranean, which is both strategical 1 y important
and phys i ca 1 1 y conf ined, gi ves some i I iustrat ions of thl s.
J. C. Wylie �969, p. 56!  a former deputy conmander in chief
of U.S. Naval Forces In Europe! has related that in the Suez
crisis of 1956 the Commander of the Sixth Fleet took his main
force and "operated idly" mid-way between Suez and Cyprus
 that is, over 100 miles from Suez, where the main action was! .
The Colander kept his destroyer screens out and his cornbat air
patrols up, but "he took no action, even though he was obvious-
ly ready and everyone, on both sides, knew he was ready," One
might note that in the intervening twenty years surveillance
and connnunication systems have improved markedly, such that
what could be seen then will be even more visible today. it
was Wylie's verdict that this distant readiness of the Sixth
Fleet exerted a stabi l i zing influence on the s I tuat ion, as did
'the alerting of even more distant U.S. warships. He comnents
{1976, p. 56!:

a major stabilizing e!ement in the international
situation at this time was that, except for the ships
In the eastern Mediterranean, no one knew where the
American fleets were. it was only known that they
ha e t their usual operating areas.
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So much for the disadvantage of not seeing the
messages are various, and so are the types of na�al

The tendency for naval demonstrations to take plac
distance from the coast can be a matter of mi 1 i tary
diplomatic tactics. The closer the warshi ps
the more vulnerable they wi I 1 be to "bee-sting attacks// f
the small, fast but powerful ly-armed warships of coastal st t
and also to their shore-based aircraft, To be o�t of ��
fighter-aircraft was the reason the U-S ~ Navy wanted to push
the b'lockade of Cuba further out to sea than President Ken
thought desirable from the point of view of giving
Khrushchev time to stop and think. And it was similar fe
ing which Ied Admirai Zuwait to question Presidential orders
relating to the stationing of Task Group 74 during the } d-
Pakistan war. In Admiral ZurmNalt's words �976, p. 368!.

The first orders to TG 74 had been ro go on station
the Bay of Bengal, off the East Bengal coast. I ar d
against stationing the ships there. I fel t it was
taking an unnecessary risk to put a task group without
a stated mission in precisely the place where harm was
most likely to befal I it. I won my argument, and the
group was sent south of Ceylon, where the Russians, when
they arri ved, promptly began trailing it.

ln view of the earlier corrlrents about the rrtua'Iistlc character
of much contemporary naval diplomacy, we should not leave this
episode without quoting some of Zumwalt's 'later remarks. For
the first week or so of 1972, he records:

the American and Russian ships circled around each
other warily, much as thei r counterparts had been
do'Ing in the Hediterranean for years. Then, on
8 January, Task Group 74 was ordered out of the
Indian Ocean as mysteriously as it had been ordered
in.

In addition, those who fear that a regime change wiii signifi-
cantly affect the timeliness of naval responses might note
Zumwalt's observation that the U.5. task group was not formed
unti'I the outcome in East Bengal was already clear. Even in
the recent past, timeliness has not been an important attribute
of naval diplomacy.

 v! Naval diplomacy can serve to give many signals  Boot"~
I977, Chapter 2!. The signal one wants to transmit will affect
the character of the naval deployment, in terms of location~
fof'ce structure, behavior and so on. It was argued above that
one can transrrrit Involvement without actual visibilrty.
to be expected, therefore, that one can transmit aloofness »d
non-cormrrltment even more effectively by avoiding actual



visibI I jty off the cri sis area coasts- The behavior of the
5ixth Fleet dur ing the Midd le Eastern cr is Is of 1967 provides

useful i I lustrations  >yl ie. l969, pp. 58-59! . On signals
u h as these, changing attitudes to the Iaw of the sea wil I

have no 5 I gn i f i cant e f feet whatsoever.

I967 U.S. pol icy for the Middle East was to stand aloof
from ml I I tary involvement i f possible, to play the mi I I tary role

very l ow key in orde r to g i ve max imum scope for d i plomat i c
manoeuvre, but at the same t Ime to be wi thin striking distance
;n case circumstances dictated conmltment. A variety of naval
act I v I ties were pursued i n support of thi s posture. There were
no premature departures of U. S. warshi ps f rom any port. Ho
~~heduled visits to Mediterranean ports were interrupted or
shortened. The amph i b i ous forces were del i berate I y and vi s I b I y
~lntained in the central Mediterranean, between Haples and

ssThls put them where everyone could see them and knew
exact ly where they were - a thousand mi les away f rom the south-
east corner af the Mediterranean Thi s s i gna l...was prompt ly
received and noted." Final ly, the main body of the Sixth Fleet
was purposefully retained south of Crete, and well clear of the
crisis area. "They were we' ll over three hundred miles from
Suez and at least two hundred miles from Egypt's western desert."
However, because of the role played by American newsmen and the
presence of escorting Soviet ships ~ "American whereabouts and
actions, or lack of action, were known to all interested part-
ies." In these various ways, therefore, the move to readiness
in the Arab- israel I mobil ization period had a variety of careful
signals bui1 t into it, in which maintaining distance from the
flash-point was a help in demonstrating the wish to keep aloof
 Hylic, 1969, pp. 58-59!. Indeed, one might conclude that in
the prosecution of its diplomatic mission on such occasions,
the presence of American newsmen and Soviet warships is more
important In ensuring the political visibility of the U.S. war-
ships than i s any close contact with any local powers.

 b! One of the first-order implications discussed earlier
was that the changing legal regime would inhibit the presence
role because it would impose a patchwork character on deploy-
ment patterns. This might not be such a significant or adverse
development as immediately appears. In the first place, some
operations already take on a patchwork character, by choice, as
is apparent in some of the operations described above. Th'is
pattern can make valid diplomatic points. Secondly, if the
adoption of a patchwork deployment pattern means that the Sixth
Fleet cou'ld operate in some sea areas  those of its allies!
«om which Soviet forces would be excluded  as perhaps in a
more restrictive regime! then this would give sanctuaries from

continual presence of the shadower. Thirdly, i f deployment
~n some zones ls left to the discretion of local countries,
this adds another quiver to the bow of naval diplomacy. Another
boundary might inhibit, but it also adds another rung to the
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escalation ladder, and hence increases the flexibility of the
instrument  warships! able to move up that ladder.

The potent i al patchwork character of naval dip lomacy does
not therefore have fundamental implications for naval diplomacy.
It does lead one. however, to consider some potential advantages
of naval arms control schemes; thi s wi I I be di scussed later.

 c! Some of the problems of naval react ion-time in crises
were dfscussed earl ler in relation to straits and transit along
coasts. I f reaction time is thought to be al i- important, one
wonders why more is not done now, regardless of any develop-
ments fn the law of the sea. ~eactfon-time could be cut by
keeping more forces deployed ful ly forward, thereby avoiding
the type of delay ln reinforcement which took place in the 1970
Jordanian crisis  Zumwalt, f976, p, 298!. Such an augmentation
might seem unthfnkable at present, because of economic and other
constraints, but in a more troubled world  especially one where
access to resources becomes more critical  Kemp, f978, pp. 396-
414!! perceptions of costs might quickly change. The oil
crisis following 1973, the uncertainties of western econom'les .
and the image of Soviet imperialism in the Third world have a 1 1
served to make the late l970's rather more hard-nosed in the
west than seemed remotely possible in the "liberal" and affluent
days whfch saw the decade begin.

 d! As was already mentioned in relation to straits, the
territorlalization of sea areas will help serve as a fail-safe
device for naval powers; this should improve the rationality of
naval diplomacy.

It can be argued that the diplomatic potential of warships
has been threatened in recent years as a result of a variety of
trends, both political and economic  Booth, i 978, pp 12-20! ~
Among the factors which have affected perceptions of the U,S.
Navy, it could be argued that  fj warships have been used too
much rather than too little and that consequently the clip lo-
matlc market has been saturated;  II! the credfbflity of V.S.
Forces has been called into question by their deployment in
"unuseable" situations;  ifij their prestige has been frittered
away by futile gestures; and {Iv! their employment has been
ritualistic rather than relevant to the subtietfes required by
U,S. foreign policy. In the case of the United States thei r
usage has sometimes appeared to be not so much a cont i nua t ion
of politics, but merely a knee-jerk reaction of a macho leader-
shfp, the have-gunship-will-travel syndrome  or, as President
Ford put it after the Ma a uez incident, "To do somethfng was
at least an expression of ef ort"  Rowan, 1 975 ' pp. I 42-I 43! ! .

These habits are having a deleterious effect on the diplo-
matic potential of the U.S. Navy. This is of some importance
For western security at this juncture of world politics;
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despite the growing problems they face, warshlps sti'll retain
un'Ique qualities 'In terms of furnishing the United States with
flex'ibie mil itary options in distant areas. This puts a prem-
I um on select i v I ty and appropriateness of usage, In order to
nurture credibility and prestige. The territorial ization of
the sea will assist this task by intruding a fall-safe mechanism
into the decision-making process. It should encourage decision
makers to stop-to-think, and clarify their Interests and objec-
tives before allowing the avai labil ity of the instrument to
shape the wi 1 l to find it employment.

The need for such deliberation should guard against two
possible pitfalls. Firstly, as suggested, It should discourage
the instrument from shaping the will. I f a government has a
powerful instrument on hand, there ls always a tendency to use

to let the instrument shape the will rather than let the
aim determine the Instrument  Sooth, 1977, pp. 100-103' ~ In
this respect some of Admiral Zumwalt's criticisms of the White
House in 197i-72 are very relevant  Zumwalt, 1976, pp. 367-68!-
As useful as warshlps are, they cannot do everything. They are
no substitute for an intel iigent foreign pol icy, nor can they
compensate for a bad one. Secondly, more deliberation should
discourage futi le employment, which risks losing prestige, one
of the main assets of any mit Itary service. Because of the new
constra'Ints on force, maintaining mi litary credlbili ty is more
difficult than hitherto. In these circumstances each diplomatic
"shot" must be made to count. The overall "game" Is always
bigger than the next small play"; a navy's. prestige should not
be sacrificed on the altar  as Hr. Ford might have put It! of
simply "expressing effort."2 if the useabl Iity and credibility
of superpower naval forces are being questioned, it makes lt
ail the more important that their diplomatic potential be care-
fully nurtured. This should be stressed because there are some
functions which warships alone can perform; it ls therefore
very Important that they have impact and be seen as credible
when their political masters do really mean business. This
calIs for the exercise of some restraint on use in other cir-
cumstances.

The extra pol/tical significance given to bigger parcels
of sea should give the naval powers more incentive to del Iber-
ate about what they are doing. From both a national and inter-
national point of view this additional Inducement to rational-
ity is surely a development to be welcomed.

2This point is not a criticism of the ~ala a uez affair.
This affair is involved only because it was the occasion for
President Ford to make a character'Istic, revealing, and quot-
able sentence.
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 e! Some of the problems wi th naval presence which might
be comp] icated by law of the sea developments might be eased b�
prospective technical deve'lopments. Improvements in surveii I-
ance mean that the whereabouts of ships wi I 1 be better known
however distant, and this should help signal ling. Improvements
in weapons range mean that it will not be necessary to operate
near to shore in order to pose an offensive threat. Improve

in the speed of some types of warships may help reduce
the problems of reaction-time, at least where a smal I force will
suff ice.

 f! The patchwork pattern of maritime jurisdiction and
the increased significance of that jurisdiction will give mora
scope for the naval forces of developed states, especially th
superpowers, to be used to show their support of friendly
countries, traditionally an important diplomatic usage of war-
ships. Instead of merely symbolic visits, the new boundaries
and the task of policing them wi ll give supporting warships a
practical as well as symbolic significance. The Guinea Patrol
of Soviet warships is a harbinger of this possibility.

 g! Mhen conlnentators discuss the visibility of the flag,
the tendency is always to consider the naval flag. But states
can show a maritime presence in other ways. Historically, the
British merchent marine helped to show the British flag in many
parts of the world and on a daily basis it was a more regu'iar
and visible symbol of British greatness than the Royal Navy. A
similar argument could be put for the Soviet Union today. With
our attention distracted by their rakish warships, there is a
tendency to overlook the use and utility of the Soviet merchant
marine as an instrument by which they attempt to win friends
and influence people  HccGwire, 1973; HccGwi re, Booth, HcDonnell,
1975; HccGwi re and McDonne}1, 1977!. The image of one's pres-
ence is built upon more than simply the ready avai'lability of
one's warships.

The chan in law of the sea and its im iications for
the traditional assets o warshi s as di lomatic
Instruments.

Of ail the military instruments, warships have often been
thought to possess special and indeed unique qua'Iities in teniis
of their diplomatic usefulness. Cromwell called a man-of war
his "best Ambassador." There are various ways of describing
these qualities, but. they can be sumnarized as follows  Booth,
1977, pp. 33-36!: versatilit  the ability to perform a vari-
ety of tasks!, contro abi it  escalatory and de-escalatory
notentiali, ~ambi i it the abii ity to move between regions witi
relative ease and relative independence!, ro ection abil it
 as efficient bulk carriers of manpower, ft repower, an
ware!, access otential  " The sea is one" as an old Admiralty
maxim had it, ~smbolism  arising out of their being chunks o
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national sovereignty!, and endurance  their staying power en-
ables warships to be adjacent but removable, but also removed

cogylit'table!. What do the prospective changes of the law
o f t h e s Ie a i m p 1 y f o r t h e s e q u a l i t i e s

weapons systems in a countr y' s inventory, warships are sti 1 1
the most mutable. I f some tasks are now better performed by
other instruments, e,g., by aircraft because of the need for
instantaneous response as in Shaba Province, 1978, this is not
a consequence of law of the sea developments,

escalatory aspects of nava'I diplomacy will be assisted by
changes in the legal regime. Increased distance will assist
wI thdrawa b i 1 i ty, wh i I e t he new bour!da r i es w i 1 1 add another rung
I n the esca 1 at ion ladder, thereby adding to the f 1 ex ib i I i ty of
the instrument. To marry the phraseology of Francis Bacon and
Thomas Sche'I ling, warships wil I still be able to take as much
or as I i t tie of the di p1omacy of violence as they wi sh.

 c! ~Hobi lit . There are threats of restriction here,
though in practice a mixture of diplomacy and resolution should
overcome most problems at an acceptable price. Whatever the
new inhibitions, warships will remain a unique instrument; they
alone give governments the ability to project large amounts of
pre-packaged firepower to d i s t an t reg i ons w i th i n a re 1 at i ve 1 y
short time.

 d! Pro'ection abilit . When "vital interests" are
engaged, the use o the sea becomes a matter of capability
rather than law. In both peace and war the payload of warships
enables naval powers to be relatively independent military
powers outside their own regions.

 e! Access otenti al. Changes in the law of the sea
affecting maritime access constitute the biggest threat to the
traditional usefulness of warships. But if there are new chal"
lenges, obstacles, and potentia I inhibitions, it nevertheless
remains true that the movement of sizeable armed forces across
the sea is much easier than it is over land or in the air-
Potentially, a country with a navy remains a military neighbor
to afl countries with coasts. Despite the new problems, those
states wanting to be global or regional military actors across
a spectrum of military power have little alternative but to
Provide themselves with the offensive and defensive potential
which warships provide.

 f! ~Smbal ism. The role of warshlps as visible s igni fiers
a«representatives of a country's intentions and commitments
~s likely to be enhanced by prospective changes in the law of
the sea. These changes wl1'I make the sea an area in which
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important, and hence th
to the movement of chu I
in a more general sense
s has grown in inverse
aked military force

matters of legitimacy will become more
increased symbo I i c poten t i a I at t ac hi ng
of national sovereignty. In addition,
the symbol i c use of mi 1 i ta ry in s t rurnen t
proportion to the costliness of using n

 g! Endurance. Technology has increased the potential
endurance~o warshias; economic considerations on the oth � h
have tended to work in 'the opposite direction. The potential
staying power of warships wii I remain one of
but to the extent a regime change increases distances from
cornplicates access to bases, to this extent It will diminish
the efficiency of men and ships.

5. The law of the sea and the revival of naval di lomac

In the 'last ten years a number of factors have converged
to focus attention on naval diplomacy, notably the expansion of
Soviet naval activity, the advantages of a "blue water" strategy
In the light of the Nixon Doctrine, and the occurrence of a suc-
cession of regional prob'lems tempting superpower attention
short of war. The advantages of naval diplomacy have been evi
dent, but at the same time the costs of exercising naval
in somebody else's maritime backyard have been growing. Thes~
costs were the result of deep trends in international politics
and were evident before the problem of the law of the sea
raised its head in the late 1960's. In most respects the p«s
pective changes in the law of the sea have confirmed the~e
trends, by threatening to increase the costs involved in the
exercise of naval power. But in one important respect, that
of naval diplomacy, the very fact of threatening to increase
costs paradoxically promises to increase the usefulness of the
Instrument. Law of the sea developments pose new problems, b«
they also provide new challenges and opportunities for tho~~
who might wish to use warships for diplomatic purpo~~s ~
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In summary, we can conclude that prospective changes I�
the 'law of the sea threaten some of the basic assets of war-
shiPs but Promise to enhance others. All the old liabilities
of warships remain, but here again prospective changes have a
two-edged effect. Some liabilities may be increased  e.g.,
the problem of timeliness! whi le others may be lessened  e.g.,
the responsiveness of potential targets to naval diplomacy
might be increased as a result of the new significance of mari-
time afflars! . As diplomatic instruments, warships continue to
have valuab'le, indeed unique, assets. Problems of cost and
useability are growing, but warships retain special character-
istics which cannot be ignored by those states with the inter-
est and economic capacity to use the sea in extensive ways. In
this respect, the prospective changes in the 'law of the sea
pose problems for navies but they also provide new opportunities.
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ight of the earl ier discussion it i s di ff icul t to
pt the v i ew that any " ~ ~~~t changes i n the I aw of the sea

o u I d t h r e a t e n t h e b a s i c n a t u r e o f n a v a I s t r a t e g y, a s o p p o s e d
to comp 1 I ca t i ng i t s execu t i on ~ Bu t two g roups do tend to proph-

ya f undamenta1 e f feet:nava 1 i st a I arm i sts who prophesy that
and favored instrument is about to be bl unted,

ant i -st rateg i st w i sh f u I -thinkers, who see in the poss i-
hor ning in of warships a blow against the use of force in

Those who make such claims do so partly because they
pi tch the i r argument at too high a level of gener al i zat ion ~
apparently wi thout cons i de ring what nava'I d i pl omacy can do and

does i t. Certa i n 'I y the prob I ems i nvol ved in the use and
management of all kinds of military power are growing, but we
st i 1 I 1 I ve In a troub I ed wor I d of i n dependent sovere I gn states
with multiple instabi 1 i ties matched by, and sometimes caused by,

prol i fera t i on of modern weaponry and mi I i tary manpower.
Against this background the sea is becoming a more significant
political arena. One would hardly think that there is any
reason to believe that wa rships were about to go out of business
therefore. The problem is, what exactly is that business to be7
This question is putting severe demands on the intellectual and
polit'ical resources of the major navies of the world, whether
they are in"being or aspiring,

By COnCentrating on change we risk overlooking continuity.
ln thinking about the break-up of an old order at sea, based on
"freedorrf'  for some! we risk overlooking the extent to which
what will erne rge will be permissive insofar as naval activity
is concerned, at feast in the short- run. Assuming that there
are no radical developments in the immediate future, the emerg-
ing regime wii 1 allow free transit through international straits
and accepts that "what is not forbidden is permitted" as far as
military activities in the EEZ's are concer~ed  Young, 1978!.
There will therefore be plenty of scope for old-style naval
diplomacy, within the constraints which have already changed
Its character from that of the hey-day of gunboat diplomacy.
If the new opportunities for more selective and decisive demon-
strations are grasped, naval diplomacy will be revived to an
extent thought unimaginable by the recent critics of naval
power.

P'ol icymakers and naval estab l ishments can therefore think
about the trends in the law of the sea not so much as inhibi-
tions on naval diplomacy, but as opportunities for maximizing
itS dipIOmatIC pOtential. DeplOymentS near tO fOreign coastS
will have more meaning, whetler of a supportive or coercive
CharaCter, beCauSe Of the greater SymbOliSm inVeSted in the sea-
ward extension of the national entity. This outcome is the
logica'l impl ication of the extension of national jurisdiction
over areas that were formerly international. The question is
not whether the opportunities exist, but whether governments
will attempt to exploit them by supplying the necessary
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ardware and strategic guidance. Qe ca" take for granted that
the occasion for supportive and coercive demonstrations will
arise. The likelihood is that governments will exploit these
opportunities. In the case of the superpowers this may be for
no other reason than that they already possess impressive navi~s
which need employment. As it happens, both major navies have
continued to do well in appropriations in recent years,
difficult to Imagine mjor crises In the years ahead In coastal
states which will not have some warship involvement by one or
both superpowers, however minor. The territoriallzation of
sea will enhance the symbolism of their involvement.
tion to superpower navies. we must not allow the relative de-
c'line of the western European navies to obscure the emerging
navalism of some regional powers e'lsewhere, and the general
proliferation of modern maritime weapons systems to count Ies
hitherto lacking any naval punch. Taken as a whole, this means
that the opportunities for the exercise of power at sea are
present, as is the hardware; the necessary, if not sufficient,
conditions objectively exist for a significant era of naval
diplomacy. The sufficient conditions wi 1 1 be completed by the
peculiar characteristics of the disputes and conflicts which
will inevitably arise in the Third Mori d, and by the interplay
of forces impinging on the decision-makers in washington and
moscow.

Despite the forecast Inlned lately above, it may happen that
the political masters of naval power will not take advantage of
the opportunities offered for a more selective and salient nav-
al diplomacy. It may be, as some have argued, that the new
boundaries will impose "psychological inhibitions" on the exer-
cise of naval power. This is a po'Int on whi ch there is much
scope for discussion, not least about the meaning of "psycholog-
ical inhibition." Presumably what is meant is not an emotional
reflex-action, but rather the weighing of costs by pol icymakers
and the decision that in some cases it wi ll not be worth Intrud-
ing Into the coastal zones of particular states. This already
happens- I t woul d not be unreasonable to expect i t to happen
more frequently. But when intrusion is thought necessary, per-
haps in the maintenance of transit rights, the symbol ism of the
act will be significantly enhanced-

Elizabeth Young �974, p. 262! has been a prominent p«ph«
of the demise of naval diplomacy. In her view the likely ten-
dency will be for presence operations to be performed:

only in the territorial waters of already friendly and
al igned states, others--members perhaps of a regional
body like the Organisation of African States--being
no mor" e willing to welcome a naval contingent than
Switzerland or Sweden would be to greet a regiment «
Soviet tanks or a wing of B-52s.



This beguii ing and much-quoted piece of writing, which implies
decreased useful ness of warshi ps, I s mistaken and ml slead-

lng in a number of important ways:  I! While purporting to
~ke an anti-presence point, the quotation nevertheless tacitly
admi ts the cont i nuing value of presence forces in support ive

This role, in fact, has been a notable one in recent
yea r's We need on I y con s i de r the 5 i xth F I eet, des c r i bed by one
prominent I s rael i as I srae1 ' s strategi c defense, and the various
supportive deploymen'ts undertaken by Soviet warships in Egyptian
and Guinean waters. We can certainly expect it to be a role
for which there wi l I be many ca I is in the years ahead, for as
in is Claude has pointed out, many of the present and future
problems of the Th i rd Worl d ar i se out of weakness rather than

f ~i
lessness rather than arrotrance. The weak, 1 lke the poor, are
TKeey always to be with os, and both can either be exploited
or helped. The abi1 ity to project military power at great dis-
tances is relevant for both these possibilities-  II! The
arg~nts in Young's doubts about the presence mission actually
underline the very util i ty of the mission. If the supportive
value of warships is accepted. i t is logical ly impl ied that the
supported nation has securi ty problems  against somebody! for
which friendly warships can offer some assistance. They are
symbolic of a military or pol itical commitment. If this is so
it ls impossible to give credit to the later assertion that
presence forces may become a "mere folkloristic mani festation,"
Providing support to one's associates against potential adver-
saries is hardly a manifestation of an outworn bel ief; it is an
activity at the very heart of high pol itics.  iii! The comnent
about the Organization of African Unity misleads by its general-
ity and by its comparison with Sweden and Switzerland. Cer-
tainly the OAU might not "welcome" a naval contingent, but
Guinea, or Angola or Ethiopia might. In fact they have. Pore
recently Zaire welcomed an intervention by western airborne
forces. The behavior of nations cannot be predicted  although
it m'ight be affected' by the rhetoric of organizations,
Governments on the whoie are far more practical. In addition,
it is very misleading to compare the political and security
In'terests and aspirations of the OAU in general and individual
countries in particular with those of Sweden and Switzerland,
the secure and archetypal European neutral states.  iv! There
is a logical prob'lem in the critique. If warships are carrying
out supportive tasks in the waters of friendly and a'Iigned
states> this implies that they have already been welcomed.
There is, therefore, no problem for this type of presence mis-

If on the other hand warships are carrying out a presence
mission in waters in which they are not welcomed' that was
presumably the point of the demonstration, as a way of support-
ing an alternative position or making displeasure evident.
this case also, therefore, there is no problem about the useabil-
'ty « the presence mission. The problem in this case is how

ensur'e that the message will be effectively transmitted and

375



yyggz'~y zssUZs

understood  and as was argued above, trends in the law of the
sea wrll assist in this respect!.  v! Regional bodies like the

the superpowers- The South A rl can states helped to legiti-
mize what some regarded as the illegal U.S. blockade of Cuba in
19$$ while the Arab states in 1967 and 1973 welcomed the naval
suppor 9~rt given them by the Soviet Union. And what of' the OAU7
Did it speak out against the Soviet warships helping Angola?

d has it spoken out against the Soviet presence off Guinea7
it speak out against a naval blockade of South Africal

It cer ta inly welcomed the 1 I 1-fated British blockade of Belra.
n short, the members of the OAU and other regional bodies will

always be willing to welcome external support against their
ocal adversar ies. South Africas may come and go, but regional

wj I 1 go on for ever.  vi! The problems of naval pres-
ences have been gr~ing regardless of the outcome of UHCLOS.
Any further constraints arising out of UNCLOS, relating to
legal costs, will not be the result of "psychological inhibi-
tions" but of rational responsiveness to the changing condrtion5
of the time. But it is evident that the new boundaries mean
new opportunities as well as new constraints, and even if there
is developing what Hedley Bull has called "a maritime territor-
ial imperative" much closer to the feeling which nations have
had previously only about their sovereignty over land  Bull,
1976, p. 8!, the new boundaries out at sea wi 11 always be less
clear, less irrrrediately sensitive, and further from the national
nerve-endings than those on land. It will therefore be that
much easier both to play chicken and to swerve away w'ithout
too much loss of prestige. It will encourage rationality and
add another rung on the escalation ladder. I t will allow a
face-off, as at Checkpoint Char!ie, but without the high drama
and awFul consequences of failure. It wi 11 help flexibility as
well as face-offs. It will allow states to lose as well as
win. All this is to be welcomed both by the possessors of naval
power and the supporters of a moderate international system.

The Law of the Sea and the Uti lit of Warshi s

The general implication of the earlier discussion was that
within a general trend in which there will be additional con-
straints on the exertion of large amounts of force by super-
powers, the prospective changes in the law of the sea pr'omise
to help enhance the significance of navies as instruments of
diplomacy. This verdict has obvious relevance to any discussion
of the utility of warships, a regular debating point in western
 and presumably Soviet! defense circles in recent years. The
discussion which follows examines a number of additional areas
relevant to this problem.

l. Maritime sources of conflict.

The sources of dispute arrsrng out of a changed maritlm
regime have been thoroughly explored by a number of wrrters'
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the details do not need to be rePeated here  Buzan, 1976;
psgood1 976!,However, the genera I ques t i on of mari t I medi s

I s obv Ious 1 y relevant, because they w I 1 I a 1 1 have poten-
I mll I tary impl ications in terms of local arms races,

ss I ons proc,urement pat te ms, and so on

potent I a 1 mari t ime sources of con f 1 i ct can be character i zed
In a variety of ways:  I! Re ional1 . A region-by-region sur-
vey of 1 aw of the sea di sputes orms the bul k of Barry Buzan ' s
A Sea of Troubles7.  I I! Issue areas. This approach was, also

ma in headings  di sputes over nat iona 1 boundari es, those
over r}ghts wi thin nat iona 1 boundari es, those over r ights in
the ocean area beyond national jurisdiction, and those arising
from non-ocean sources! . Robert Osgood cl ass i fied the main
issue ar eas as economi c zones, commercial boundaries, straits,
security measures, superpower naval interests, and the deep sea-

 iii! Relevant actors. Rather than examine the sources
of conf l ict regional ly, Osgood �976, pp, 12-14! has looked at
the prospects for conflict in terms of possible contenders:
major powers versus major powers, B i g States versus Sma1 1 States
and Smal 1 States versus Sma1 1 States.

Despite some alarmist views about the "chaos" which might
arise out of a regime change, there is a fairly general agree-
ment that the prospect's for armed conflict are I imited. This
is a sensible conclusion. Although prospective changes in the
law of the sea could be the source of significant disorder
arising out of disputes over rights, Buzan has properly stressed
a range of countervailing factors; crystallizing norms and
limited capabi l ities; the issues involved will rarely carry
politically important emotional appeal; the remoteness of the
disputes wi 1 I help the "encapsulation" of the problem and pro-
vide various options for settlement; and few of the disputes
will have immediate and significant strategic implications for
the countries concer~ed  Buzan, 1976, pp. 45-48!, There are
some exceptions, and these exceptions are important. Among the
marit ime di sputes wi th serious strategic impl icat ions, those
between the Soviet Union and Norway on the one hand and Japan
on the other seem the most dangerous, Among the national con-
frontations which might take on a maritime dimension, the 6reek-
Turkish dispute over the Aegean is one of the most dangerous,
and certainly one of the most complex. In these disputes, as
in others, it can be argued that if the states concerned are
rat iona I, then they will use non-violent methods by which to
~olv~ their differences. It hardly needs adding that behavior

international politics is often determined by feelings
rather than the rational calculation of interests.

it would be surprising if a regime change at sea failed to
produce at least several crises, together with a slight increase

the thankfully low level of violence at sea. These
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possibilities increase the need for governments to show that at
least they intend to defend their rights in what they r gard
their own patches of sea, if not beyond. There is no more
effect ive way of doing thi s than deploying warshi ps.
predict that particular disputes will take on a military char-
acter, but we would be very optimistic indeed if we bel jeyed
that no clashes would occur. The ingredients are present in
many areas, in terms of interest and capabi I ity; one only
requires a triggering even't. This is always the most difficult
thing to predict, but there are many poss ibi 1 i ties in a peri gj
of unstable internationa'I pol itics. "Pleikus are streetcars II
NcGeorge Sundy said in explaining how the Viet Cong attack had
affected the Ij.S. decision to bomb North Vietnam. if you �a,it
long enough ~ one wi 1 I come a I ong.

2. The arms control dimension.

EI izabeth Young �97<, p- 262! has described "One unavoid-
able side-effect" of UNCLOS as "substantial new constraints on
military activity at sea, what she then termed "a kind of de
facto arms control not specifically intended or designed as
such." Hedley Buii �976, p. 9! found this point "hard to
deny," though he added the reservation that the idea might
underestimate the determination of the great powers to protect
their interests, by force if necessary, and that it overlooked
the possibility that some regional powers might change their
ideas about naval power when they acquired "blue water" fleets
of their own.

On first sight, the tendency to conf ine military activi-
ties to particular areas, the "patchwork" implication of the
law of the sea, does appear to be a form of arms control  i.e.,
restraint internationally exercised on deployment!. However,
the arms control dimension is not as simple as this suggests.
It is necessary to make some reservations and consider some of
the further implications of the arms control dimension.

 a! Although something described as "a kind of...arms con-
trol" might sound self-evidently a good thing, it shou'Id be
noted that there has grown up a real uncertainty within the
strateg ic conmun ity about the value and meani ng of ares control.
tn comparison with the verities of the early 1960's, arms co>
trol is now regarded more skeptically, particulariy in
light of SALT, which appears to many to have stimulated arms
racing rather than the reverse. Arms control is easier to
def'ine than to recognize. To label something "arms cont«i
often begs more questions than it answers.

 b! Some forms of arms control in the maritime environ~"
are not self-evidently desirable. In criticizing the
completely demilitarized seabed, Laurence Hartin  p 36! "
argued that bottom-based sensors would be an important source
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nfldence-bui lding in any agreement designed to enhance sea-
borne deterrence by prohibiting the trailing of SSBH's. More

neral l y the possi bi I i ty exi sts of arms control agreements in
h. h one side might secure a unilateral advantage, or arms
ont ro I n ego t I a t i ons i nwh i chbot hs I des are tempted to engage

heavy a rms rac i ng i n order to amass barga in ing ch i ps.

 c! Although a more patchwork character to naval deploy-
tend to support the standard definit'ion of arms

contro I th I s I n no way d imi n i shes the essential strateg I c
uti I I ty of war shi ps. The sea st i I I uni quely provides large-
scale mi litary access to distant reg'ions, and arms control is
not a separate activi ty from strategy. Arms control is merely
a continuation of strategy with some restraint on military
means.

 d! As we l l as the law of the sea intruding into arms con-
trol, the opposite is sometimes the case. Some arms control
treaties have impl ications for the law of the sea  for example,
the Antarctica Treaty and the Latin Amel ican Nuclear Free Zone!.
The related concept of "zones of peace" has pract i ca I imp I i ca-
tions. It could affect some existing operational patterns I f
put into effect, although the increased range of SLBM's,
together with the very limited significance of nuclear weapons
outside the U. S.-Soviet context means that the establishment of
zones of peace would be of limited strategic significance out-
side the Mediterranean and even there it would be marginal,
given the reduced nuclear significance of the Sixth Fleet, as
long as the agreement was restricted to nuclear weapons and
did not include nuclear propulsion.

Arms control and the law of the sea can therefore overlap
at various points; both can be conceived as extensions of naval
strategy. The Mediterranean and the Indian Ocean have both
been the objects of some  albeit limited! arms control atten-
tion In recent years. Several developments led the Carter
Admin'Istrat'lon to worry that the indian Ocean might become the
scene of a cost ly and dangerous naval arms race. This led to
some consideration of naval arms control in the region  Haass,
I978, pp. 50-57!. If this fear were valid for the Indian
Ocean, the logic pointed even more strongly in the direction of
~xa~ining arms control for the Mediterranean. The advantages
which an arms control agreement  superpower disengagement!
would give to naval diplomacy in terms of providing a fail-safe
mechanism, increasing the selectivity of usage, and enhancing
the significarce of those demonstrations which do take place
are identical to the effects which were claimed earlier for
the tre~ds in the law of the sea  Booth, l978, pp. 20-24!, The
situation in the Mediterranean suggests that rather than main-
tain the cold-war concept of presence, the United States should
be thi~king about a reduced presence  or a mutual withdrawal by
treaty! for normal times, thereby permitting a surge in the
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event pf crisis. This would help maintain the value pf' the
capital of naval diplomacy and make up in political impact what
t might iack in reaction t ime . In this conception, naval

st f ategy the I aw of the sea, and a rms cont ro 1 use f u 1 1 y and
effectively wa lk hand-in-hand.

3. Chan in em hases for new navies.

Much of the discussion about the law pf the sea sug
that ProsPective changes wiii Promote a variety Pf new task
as well as new laws for old navies. However, it can be ar � d
that what is happening is changing emphases rather than ne�
tasks, and that the changed emphasis would have happened rega b-
less of ONCLOS. Indeed, it could be argued that rather than
changing the emphasis in naval tasks, the new norms which have
emerged as a result of UNCLOS have prevented these emphases
going as far as they might otherwise have done.

The main focus of attention has been the policing or con-
stabulary tasks in coasta'I waters. The rationale given to
this task by law of the sea developments is readily apparent
 note the "sovereignty flights" of Canadian aircraft! but pol-
lution, economic exploitation and increased traffic would have
pushed matters in this direction in any case; in fact, there
might have been more emphasis on this task in an unregulated
situation marked by determined unilateral claims. The need for
good order in contiguous seas existed independently of any
change in the law of the sea. lf it can be argued that there
would have been more trouble at sea in the absence of the EEl
concept, as a result of more disputes over rights, then it can
be seen that some states wi il have fewer requirements for naval
forces than they would otherwise have had. In short, the dev-
elopment of the law of the sea has let some states off the hook
in a military sense.

Having said that, however, the changing regime obviously
does affect political expectations and naval requirements. The
creation of new rights and responsibilities over larger areas
of sea creates an objective "need" which did not previousiV
exist. Although this need does not necessari ly have to be met,
several factors will tend to mean that at least a token effort
is made- There is the feel ing behind the idea of the "maritime
territprial imperative'; warships will become badges of sover
elgnty. The aequi s i t ion of these badges wi 1 1 be made eas ier bY
the superpowers and other developed countries looking for local
supporters and outlets for naval armaments. At the same time
the existence of so many regional security problems in many
parts of the world might well provoke those states unable to
cope to cal l for support in the shape of naval aid, equipment
advice, and even direct help. There wi ll be plenty of scop
for a maritime version of the assistance already extensively used
in internal security and economic development. The tre"d
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towards jurisdictional fragmenta'tion will a'iso be further
assisted by the i~diate punch given by s~ types of coastal
warship. Some countries will undoubtedly be too preoccupied by
other matters to make more than the most token naval ef fort
but others wii 1 take it very serious'ly. Buzan  ]976, 46,-47!
has drawn attention to a very important difference of percep-
tion in this respect between developed and less-developed
states:

whereas a developed st'ate would tend to look upon
enforcement as a technical probleni, a 'less-developed
state may not have that option. Where it i s phys i-
cal ly unable to police i ts zone adequately, its govern-
ment may have to resort intermittently to more drastic
pol itical or military action in order to influence
violators. One might therefore expect that developing
countries would tend more towards extreme actions, such
as violent seizures of vessels or disruptions of politi-
cal and economic relations, than would more powerful
developed states.

if the conclusion to be drawn is that naval power encourages
maritime responsibility, the practical implication is that the
proliferation of modern naval vessels to less-developed count-
ries is an act of international responsibility.

Some pressures are therefore encouraging some coasta'l
defense forces to become more like "real" navies  some EEZ's
cover cons'Iderable amounts of ocean!. On the other hand, some
wider pressures have constrained some former great navies to
become more like coastguards. These wider pressures mainly
arise out of the sheer cost of maintaining sizeable "blue
water" navies, together with a decreasing need for distant
water operations as a result of withdrawals from empire. While
this process was taking place, the new needs in coastal areas
were building up. These same pressures were present but by no
means as strong for the superpowers. On the one hand they had
the wiil, interest, and capability to contemplate extensive
global efforts, whi le on the other hand they already maintained
impressive coastal forces for their rather different reasons.
New attention was naturally drawn to the constabulary rote, but
the superpowers could not avoid having the basic. shape of their
naval forces fixed by general war requirements, although this
difficult and improbable scenario has caused much discussion
among naval establishments and their critics alike. For some
reason naval forces have come under particularly heavy criti-
cism for their alleged lack of usefulness at the highest levels
of violence in major war. This is a strange criticism, but
one which is badly dealt with by naval establishments. Cer-
tainly warships will find it extraordinarily difficult to carry
out their missions in general war, but are they any different
in thiS respect from tanks Or infantrymen Or aircraft once
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5. The chan in ut I 1 It of warshi s.

Some of the well-establ i shed answers about the util I'ty of
warshlps have been under scrutiny In recent years  Booth, 197/,
Chapter 9!. The business of adjusting mill tary means ta polit i"
cal Interests has been part'icularly disturbing for the tradl-
t.iona I naval powers. Technological, po1 I t I ca 1, and economic
changes affecting the maritime environment have 'left the old
answers about the utl I ity of navies in a state of flux. How-
ever, this breast-beating uncertainty has almost exclusively
been a concern of the western maritime nations. Any uncertain-
ties ln the Sov Jet Union have not been overt, while the Increms
ing potential of the middle and smaller navies seems so adequately
to meet their needs In using the sea that there Is ii tt3e ques-
tioning of costs and benefits. The turning point for the for-
mer monopol 1st naval powers occurred because some of the forei~
pol lcy goals for which navies had always played an essential
supporting role either changed or disappeared. This brought
into question the character of naval needs. Additional compli'-
cations have arisen because of the improbabi 1 ity of general war
and the uncertainties ental'led in the proposition that in the
@edam world, naval strategy, like other forms of strategy, is
less concerned with contributing to victory in war than with
furthering national interests short of war.

An Important distinction must therefore be made between
those few states cfishing to use their navies in support of
foreign policy In distant seas, and the majority interested I~
exercising naval power only within their own coastal waters.
There is little evidence that the many smal 1-navy countries are
d I ssat i sf led w i th the return they receive f rom the money they
invest In ships. But Third World countries are facing problems
of naval adjustment because of law of the sea developments,
although ln no way comparable to the major adjustments forced
on the fonaer naval giants because of earlier drastic shifts
ln their international pos'ItIon. Law of the sea developments
pull In two >mays. On the one hand they encourage a form of
mini-navallsm. There are EEZ's to be patrolled, there is gId
order to be maintained, and there is the badge of maritime
sovereignty to be fashioned. On the other hand, these same
developments pull in the opposite direction; the new norms dis-
courage others from trampling on new-found rights and there-
fore tend to al leviate some naval concerns. This Increase In
the feeling of security is presumably In the interest of all'.

llhatever type of state we are considering, the cost of al l
forms of Nl ll tary power is Increasing. Governments tend to
be more aware of a wider range of alternative Instruments.
However, military power Is certainly not without util ity. For
One thing, the rising cost of war enhances the use of mi I ltary
power for deterrence. Consequent ly, the non-aequi sit I ve
uti 'lity would seem to have deci ined, however, a'I though It



should be added that between smal'ler countries there are many
fewer of the mil itary inhibitions which have come to character-
ize relations between the great powers. Mar at sea still has
a future, but it will be written by the naval historians of
such countries as india, Iran, Israel, and Brazi'i. For the
major naval powers the deployment of power at sea w'ill be more
a matter of deterrence and diplomacy rather than brute force.
On the other hand, the navies of all types of states wi'll have
increased ut i I i ty for constabulary purposes  a feature which
para! leis the increased util ity of armed forces generally in
the domestic setting!. Regardless of developments in the law
of the sea, therefore, it could be argued that navies would
still have had decreasing utility for the great naval powers in
an acquisitive sense, but that they would have additional util-
ity For all states in enhancing the non-acquisitive functions
of military power. This is simply i'llustrated by the case of
old-style military intervention, One of the reasons for its
declining utility on the part of the great powers is direct'ly
related to the increasing utility of the defensive military
potential of smaller countries. Although it has been rather
limited, developments in the law of the sea have had some
impact on the question of utility. They have served to enhance
the significance and hence the utility of warships for constabu-
lary functions of all types of states ~ and they will give new
oppose tunities for the diplomatic usage of warships for the
great naval powers and for the newer naval powers which are
challenging existing perceptions about naval balances either
globally  as is the case with the Soviet Union! or regionally
 as Is the case with Iran!. Since most states are satisfied
with us ing their navies for constabulary funct ions and non-
acquisitive ro'les in regional seas, this suggests that their
warships have no need to fear for future employment.

Despite their growing prob'lerns, the major naval nations
 the producers rather than the consumers of international order
at seaI cannot escape from their military responsibilities wi th-
out facing s igni ficant ri sks. As far as the'lr navies are con-
cerned, this means that there will always be a pressure for
them to modernize as long as they have interests in using the
sea, and especially if they wish to support policy in distant
regions. 'Whi'le many states w'Ill be interested in a practical
sense only in what happens immediately off their shores, per-
haps up to twelve miles, many others will be interested In what
happens beyond, up to 200 miles. Whatever a particular state' s
attitude to the ongoing regime at sea, whether lt wants to
challenge it, suffer it, defer to it, or enjoy it, its ability
to threaten and use force at sea will have some bearing on the
responsiveness of other states to its diplomacy on maritime-
related matters.
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The Im lications for Naval Pol ic

tn addition to the genera'I impl ications ~er,
law of the sea developments have also been thou ht
plications of a more detailed and practical characte f
pol tcy particularly in terms of technical requir~ t
opera t i ons.

1. The techn i ca 1 re u l remen t s of I aws h i s.

I the emphas < s [ s to be on non aequi
deterrence and demonstration in particular,
that this wii I have imp'iications for the shape of

~ver. when we examine the problem we can s
he shape of maritime forces will not be signi ficantl h

a res"It of law of the sea developments- All th
is that these developments have crystal 1 ized thi k

helped accentua te some part i cul ar qua 1 i t i es.

Richard Hill  I972, pp. 178"79! has discussed the charac-
ter of future maritime law-keeping forces according to their
operational reach.

 a! All nations with coasts have the requirement of main-
taining good order in the territorial sea. At the bottom end
of the scale, therefore, they require at least a few patrol
craft. This wil'I build up with the "size, importance, and mari-
time bias" of the country concerned. At its biggest it will be
an organization as comprehensive as the U.S. Coast Guard. The
needs of such forces are the ability to apply carefully gradu-
ated force, to keep the sea, to move rapidly when required, to
gather Information, and to conmun icate. Aircraft and helicop-
ters will be essential for some, usefu'I for all.

 b! Nations with deep sea interests  fishing! may require
vessels for administrative support, and perhaps to support
their regulation. Sea keeping and endurance would be their
primary needs.

 c! Nations wishing to employ maritime forces in the P«
tection of their legal interests on a world-wide basis require
vessels capable of operating independently in conditions of
minimal threat, with some backing force capable of taking a
tactical initiative. Combat aircraft will be necessary in some
situations, submarines less so. The nearer the ships are to»
area of dispute, the more essential will be the ability «
deploy graduated force. This means guns, some sel f-de«nsei
good data acquisition and conmunications, and command and c«
trol facilities. Higher quality forces, including fleet sub-
marines and combat aircraft, wi1 I act as deterrents to high«
levels of action.
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II 1 11 ' s con c 1 us i on i s t ha t .'

happens that such forces are not very d I fferent
from the shape of many modern navfes. If there are
di f ferences, the 1 aw-keep ing requi rement tends to
weight the balance away from general war-fightIng
abi 1 i ty towards the capacity for low-leve'I confronta-
tion.

If this is so for most navies, the superpowers, and to a lesser
extent their most capable allies, have to build for the "worst
case," which is as far removed from law-keeping operations as
we can get. This means that the shape of their naval forces Is
primari ly determ'fned by general war tasks. however, whi le the
nunthinkabie" must be given attention, this should not be to
the exclusion of the probable, and here the earl fer discussion
po f Aped to the importance of f 1 exi bi l i ty in the mi dd le of the
spectrum. This fmplies that warships should not become so
specialized and valuable in order to be of some use against the
u]timate threat that they cannot be used at lower levels, since
a convergence of trends  regfonal conf! icts, law of the sea
disputes, the increasing importance of maritime affairs, the
new navalism of local powers, superpower interests, problems of
access to resources! sugges ts that thi s i s a level at which
attention will be focussed on whatever comes in the way of con-
frontations at sea. The requirements are a technical matter,
but clearly there will be a need for offensive and defensive
capabilities; endurance may be more Important than speed; good
reconaissance capabil itfes will be needed, but also the ability
to conmunfcate with enemies as well as friends; and it may well
mean a decision to accept some loss of quality fn return for
greater quantity and risk-taking potential  Eberle, 1976, pp.
29-32!. Despite their costs and their vulnerability, this
seems to point to the continuing need for aircraft carriers,
particularly as modern combat aircraft as well as mini-navies
are prol iferating in many parts of the world. Easily mobile
airfields, which provide a range of defensive and offensive
potent'Ial, can, as yet, he provided on'iy in one  unavoidably
cost 1 y! way.

Some of these requirements cannot be easily met. When
this is added to the wide range of different interests in using
the sea, it Is apparent that although the gap between the small
and t'h e mighty navies may decrease slightly, it will not de-
crease by much. A more significant reduction will come between
the emerging naval powers of the second rank and the mighty in
the area of usable force in the middle of the spectrum. This
would have happened regardless of law of the sea developments,
although some aspects of this new pattern will be given some
shape and salience by the burgeoning of jurisdictional fragmen-
tation,
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The complications and opportunl ties produced by law of the
sea developments di scussed earl ier were seen to have impl fca-
tlons For operations in a strategic sense. However, they will
also have imp'Iica tions below that levef, in terms of the p'fan-
ning, tactics, and techniques of operations. Among the maIn
iinplicatlons which have been talked about are the Following'

 a! The need for pre-crisis planning  Knight, 1977, pp-
38-39!. This will be the more fmportant for states wh lch
believe that the law of the sea has developed In an adverse
fashion. Steps to be taken might include the negotiation of
bilateral and multi'Iatera'I treaties to serve naval interests,
'the threat or use of force to prevent claims which threaten
naval missions, and the employment of covert operations, e.g.,
emp lant ing ASM devices on continental shelves.

 b! Tactics. International 'I aw af fects the exercise of
naval power In a wider sense than the narrow law of the sea as
interpreted In this paper, A variety of rules affect the use
of weapons systems, the rights of neutrals, rules of engagement
and so on. Because these exf st, and bec.ause they exist in an
Increas fngl y complex environment  including one where the. wart
peace distinction i s less c'lear!, It behooves naval staffs to
become better equipped to handle the legal aspects of naval
planning, whether it Is in the drafting of rules of engagement
or in their interpretation  O'Connel I, p. 189; HcCoy, 1977! ~

 c! Coordination in planning. The convergence of problems
at the intersection of developments In nava I strategy, foreign
pol icy, and international law ca'Il s for the coordination at a
pol 'fcymaklng feve I of special lsts In each f ield; it is Important
For each special i st, in turn, to attempt to become I i terate fn
the language and concepts of the others.

 d! Fnforcement procedures. There i s a particular require-
ment to work out enforcement procedures, in order to assi st
naval officers fn carrying out their duties, and fn order to
minim'Ize misunderstandings from those being deaf t w'I th.

 e! 'The need for effect fve two-way comnunicat ion. I f law,
strategy, and dip lomacy are. to work ef feet I ve ly and wi th minim-
umm violence fn the- unsettled per fod ahead, i t is important
that those invo'Ived can communicate quickiy and effectively
with each other. The Ha a uez inc,ident was Interesting For
many reasons, but one o the problems it reveaIed was the pover
ty of cammunicatfons between the United States and Cambodia� .
At one critical stage the U.S. President could only communicate.
quickly to Phnom Penh through the press!  Rowan, 1975 . pp ~ 204-
205! - I f I t be g I ibl y assumed that thi s I s a matter ma in 1 y for
the nava'I power concerned, It should be added that the ma t ter
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was of even more fmportance to the local country. After all,
the Cambodlans suffered most from the confusion.

There are other possibilities which could be discussed,
but al I the detat'led Impl lcatlons in the area of naval opera-
t'lons have one thing In cowmen. They all relate to one of the
central concerns of strategy, namely, the attempt to ensure a
proper relationship between instrument and aim, between power
and purpose, and between context and capability. This requires
genera'I lsts as wel I as specialists, and Intellectuals as well
as technicians. Shared knowledge can sometimes prevent avoid-
able errors. George Walker �978, p. 99! has written;

Hot many military commanders can or should make
policy or practice law; not many lawyers can or
should make pot fcy or make war; not many policy
scientists or decision theor'Ists wage war or prac-
tice law. Atl three disciplines, and other pro-
fessions as well can, however, learn from the
processes of others and apprectate the multifaceted
tssues of seapower and ocean law...

Conclusion: Navies and the Develo In Law of the Sea

In the years ahead we can undoubtedly expect to see more
friction at sea than we have been accustomed to in the post-war
period. In large part this is because in the recent past we
have become accustomed to expect so little. As new as well as
old forces of order and disorder develop and rub agafnst each
other, disputes are bound to occur, but widespread and violent
conflict need not be assumed, short of some extreme possfbfii-
ties which are thinkable, but not 'presently predtctable. In
approaching this changing marttime environment, nations will be
subject to a wide variety of pressures. They will also have at
their disposal a wide range of instruments. tf the sea 'Is no
longer "one," neither are the ways of dealing wIth It. The con-
c!uslons below are either sumnarles of what was discussed
earlier, or extrapolations.

The influence of navtes on international le a'I devel-

� Navies will have a ro'le in the regime change, regardless
of the character of the regime or the nature of the change.

- Naval power and naval tnterests will help determine
whose norms survive.

- The less the likelihood of a sati sfactory agreement, the
greater will be the propensity for dispute and conf 1 ict; this
wf1 I gtve more scope for the naval support of diplomacy.
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To date, naval interests have had a significant
on the evolution of law of the sea deve'lopments.
tainly not wrecked the prospects for securing a treaty but
some problems cou'ld always become the occasion
putes.

2. The influence of international le al
on nay i es.

- The character and stabii ity of whatever regime ~fge
will affect naval strategy and policy in a variety of note
worthy but not fundamental ways.

" At the tower end of the spectrum of force, foreseeable
developments will accentuate some trends but may limit the
naval needs of some coastal states.

- At the highest end of the spectrum of force, the law pf
the sea is almost irrelevant. It will sl ightly degrade perfp~
ance, but this is likely to be of 1 imited concern to all except
those professionally involved. For the rest, general war is a
nightmare to be avoided rather than a mission to be accom-
plishedd.

In the middle levels. law of the sea developments will
complicate almost all naval operations, but at the same time it
will provide some new opportunities f' or the exercise of naval
diplomacy, making it both more se'lective and salient as an
instrument of pol icy. Naval diplomacy i s a potential ly valuable
instrument of policy, and more careful usage wii'I nurture its
credibility and prestige.

- The inrreasing signif icance of naval diplomacy arises
out of the changing character of strategy in this historical
period, which emphasizes the manipulation of threats and sym-
bo'Is in an environment in which force Is less usable by the
great powers. Parallel with this,a number of regional powers
recogn I ze the usab i 1 i ty and u t i 1 I ty of fo rce i n t rad i t i ona I
ways.

- The convergence of trends suggests that naval forces
should optimize for flexibility in terms of probable usage
rather than for specialization for the improbable, The main
impact of this proposition is on the balancing of quantity and
quality.

- Law of the sea developments pose chal lenges to naval
forces, but also new opportunities. This places new intel lec-
tual demands on naval establishments comparable with those of
the last century. Mhereas the problem then was one of tech
nology, it is now a more compl jcated mixture of technology,
politics, economics and law.
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The new regime does not mean a basic change ln the
of naval strategy; i t i s more a shi ft in style. It is

more an end to naval diplomacy than the shift from c'lose to
I ockade represented the end of blockade.

I ncreas i ng comp lex i ty of I ssues wi 1 1 requi re the
«hestration of a greater mix of expertise, with the result

th i nk i n g about nava I s t rategy w I I 1 be 1 ess na r row 1 y
focussed, a nd w i I I a I so con t i nue to move f rom the per i phe ry o f
strategic studies.

States w e' ll use the law of the sea as a cont<nuatfon of
pa i I t I ca 1 ~ economf c and st rateg i c i n te rests .

ln addition to naval operations being complicated by
legal deve 1 opmen ts, nava 1 st rategy  the pa rt i cul ar I nte rests of
pal t.i cular nav les! can al so be furthered by the changing rules
of the law of the sea.

- The western nava'I powers wii 1 have to decide between
go'ing all the way with the Third World on the naval aspects of
the law of the sea problem, or standing on the traditionalist
viewpoint, as represented by the Soviet Union.

- The western states have less to fear from restrictive
changes than the Soviet Union, or rather the Soviet Havy. The
interests of Soviet foreign policy and the interests of the.
Soviet Navy are not necessarily identical.

- Law of the sea positions often seem to be determined
more by national styles than the careful articulation of inter-
ests. There is Third World rhetoric, American absolutism,
Soviet insecurity, British traditionalism, and French national
sensitivity. Behind these styles there has been exhibited a
wfllingness to change positions and adopt moderate positions on
same issues.

Atti tudes to the law of the sea can appear to be based
on irrational impulses, but the law of the sea can also be
rational and instrumental, assisting naval strategy, discour-
aging potential adversaries, providing the opportunity to har-
fnoniie pol icies  or secure unilateral advantages! helping to
~void having to take some mi I itary steps, and even helping to
save some countries from their bad habits.

Forces for order and disorder.

- Order at sea has been the norm in the modern Period
The pattern has been stable and flexible, and has generally

crusted peacefully tp challenges. lt may have been untidy,
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but 'I t has worked.

- A good deal of sense has been shown in UNCLDS. There
has been a greater willingness to look for agreement between
the major and minor actors in both practice and rhetoric than
has been evident in some of the other episodes of conference
diplomacy in the post war period, It is not true that "what-
ever the subject, the conference fs just the same."

- The abi1 lty of diplomacy and comnerce to adjust to
change Is often overlooked, this adds an urgency to the desire
to maintain the wel I-established status quo.

- Many worst cases are conceivable, but i t is easy to
exaggerate the change which fs fmnediately likely, just as one
can underestimate the strength of continuities in international
politics. If rationality and economic and functional factors
favor the continuation of order, this suggests that most troub Ie
will resuit from inefficiency and Irrational 1ties rather than
as the contlnuatlon of carefully worked-out policies,

- The tendency of the naval powers to worry about the
problems whfch sma lier powers can cause results in their over-
looking the extent to which they have the power to threaten the
others, and the extent to which the superpowers in particular
are perceived to be able to go it alone.

- Naritlme affairs are likely to be a few degrees more
dangerous, at least until new norms settle, 8ut everythingelse
seems destined to be at least a few degrees more dangerous.

5. The future re ime.

- The sea wil I continue as a troubled common, with a
steady growth of national jurisdiction into coastal zones.

- whatever the character of the treaty which emerges, many
Issues wl11 stl ll be left to be settled by customary develop-
ment. In this situation, order will be more a creature of
bilateral relations, which fn turn places a premium on diplo-
macy.

- Naval interests have so far been met by developments at
UNCLQS. The seabed and straits are not seen to be problems at
present, while military activities within EEZ's may continue
 by silence rather than designation!.

- The idea of reservfng the high seas for "peaceful uses"
and the growth of ronflicting uses of ocean space with in EEZ ' s
suggests that the present generally satisfactory position wi 1 1
not be IndefinIte. These are signposts to a future which
promises to Increase the growfng costs of exercising naval
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power ln distant seas.

� Law will play a part if the oceans are to be governed by
order, but stability requires that the law be supported by
generally agreed norms and backed by politically visible police-
men ~

I f the maritime regime is to develop in an orderly fash-
ion, the expectations of the participants wi'll be a signl f leant
factor. The more trouble is expected, the more I t fs '1 ikely
arise. whether or not pess'im'Ism is valid in an objective sense,
opt im!sm must be the operating principle for practical po'iitlcs.
A positive and optimist ic attitude to the future of the law of
the sea should help bring about that future. A negative and
pesslmis,t'ic att'itude may have a self-fu'lfiiling effect 'In the
oppos ite direction. Since I t would be difficult to predict
detail and hence avoid the mani f'estations of the latter, it
makes sense to embrace the attitude that Is least likely to
produce such troubles in the first place.

6. The wider mean in of secur l t

� The deve'lopment of order in internat'Ional 1'1fe seems
des-tined to depend upon a more general 'iy acceptable di stribu-
t'Ion of wealth and an increase in the satisfaction of national
self-images,

lt is necessary for states to formulate their goals and
try to structure the "game" so that it accords with their pref-
erences. For the developed states this means law instead of
violence. It requires the formulation of acceptable goals, and
then the shap'Ing of Instruments and tactics accordingly, to
encourage others to act in such a way as to strengthen the
norms we support. Navies have a role in th'Is, used either
forcefully or with restraint, depending on circumstances.

For the naval powers to equate "security Interests" with
naval interests 'is to assert what remains to be proved. Secur-
ity ls finally taking on a wider meaning among strategic think-
ers than merely the manipulation of the Instruments of force.
"Better security" might come from harmonizing policies w'Ith the
majority rather than ensuring an easier life for what Is only
one instrument of policy, albeit an important one.

7. A moderate international societ

� Law of the sea deve'lopments In general promise to 'impose
complications on nava'I operations while at the same time offer-
ing some hope of a slight increase in the sense of security of
that large body of states which was historically the victim of
gunboat diplomacy.
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I f the possession of mari time capabi I i ty discourages
extremism and encourages responsib I I ity wi thin EEZ's  leading
to enforcement being treated as a technical matter! then the
pro'I I feration of some kinds of naval weaponry can be conceived
as an act of international responsibility,

Law of the sea developments run parallel with some
arms control proposais  especially superpower disengagement!
~hich ml ght have hea I thy e f f ec t s on the reg i ons conce rned.

Some law of the sea developments point in the direction
of «uderation rather than chaos at sea. Ofsputes are bound to
occur, but they might take place within a regulated and orderly
framework of customary and conventional rules. The troubled
common may well become a notable area of stabi 1 i ty in compari-
son with the world's chronical ly troubled continents.
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COMMENTARY

Frank L. Fraser

Chief Hydrographer to the Government of India

I would like to congratulate Professor Booth on his very
exhaustive paper on the m'ilitary implications of the changing
law of the sea. The document we have before us has enlarged
the horizons of the military imp'Ilcations of sea law in a
measure which hitherto I certainly had not perceived. The
depth of research undertaken by the author of this excellent
thesis presents a scenar'io of military and mari time interests
vis-a-vis the law of the sea that has certainly saved me the
time and effort of plunging into the large amount of literature
that has grown al I around the subject. However, with such a
formidable paper before me, I venture with some trepidation ta
offer a few preliminary comments as it was only a few days ago
that I received the paper ln India.

In the fl rst place, I would I lke to make I t clear that I
am nei ther a lawyer nor a professor nor a naval strategist nor
a naval pol icy maker nor a foreign pol icy maker. I am the
C h I e f Hydrog ra phe r as you have j us t ment. I oned a nd responsible
for charting and defense oceanography at horne Hy corrments,
however, are my personal views resul ting from my continued
association with the Law of the Sea Conference since its Sea-
Bed Conlnl ttee days in 1973, during which I covered second com-
mi ttee matters in my delegation. I make these comments also as
a member of the entire international team of negotiators and
draftees attending the Law of the Sea Conference who have been
the authors of the provisions contained In the ICNY. My corn-
ments would naturally be 'influenced by the exper'lence of the
negotiating process at the Conference of the Law of the Sea,
by the tensions and pressures which characterize the intense
negotiations that resulted in package compromise proposals
which we hope offer the most promising solutions for a consen-
sus, and the awareness of the complicated pol it ical and security
Interests Involved in the negotiations.

A harsh sense of realism was essential in order to arrive
at the best balance among the mul t ltude of competing interests
of the developed and the developing states and the regional
and interest groups. But I would not venture to say that this
realism was always present In the negotiations at the Confer-
ence, The changing attitudes of developed and developing
states. both of which exhibited a degree of unpredictabi I ity
and uncertainty of their positions wi th regard to some of the
so-called hardcore issues that still plague the negotiations.
also have to be borne in mind.
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It is important to remember that the Law of the Sea Con-
ference functions by consensus. I t has so far not voted on a
sing'ie article or amendment, even on an indicative basis. The
consensus procedure is considered necessary sa that wide spread
agreement could be achieved on what can truly be regarded as
universal law. It is this procedure of consensus which has
made the negot'lating process difficult and complicated, but
nevertheless an essential device If a general iy acceptable
regime respected by all is to emerge.

Professor Booth has forcefully brought out that the law of
the sea is a matter of foreign policy and international re la-
tions rather than mere legalities. He has highlighted the
essential political character of the problems and said that to
recognize the political nature of the law of the sea issues is
important because what matters in practice is not so much the
I aw as the unde r I y i n g norms,

He has also made the point that whl le there are undoubtedly
important and Interesting ml 1 ltary implications in the law of
the sea Issues, for most countries these are not really as slg-
ni f leant as some of the economic Implications. ln his intro-
ductory port ion of the paper, he has pointed out that for
almost ail countries, strategy wl 11 not be an overriding factor
in the policy of the law of the sea Itself. Professor Booth
has also warned that if a regime is not satisfactory to impor-
tant and/or numerous actors in the system, then the foundations
for the development of the regime wi I I be shaky.

0n these points, I am in fu'l l accord w'ith Professor Booth.
And I would even go to the extent of saying that he has
reflected the mood of the Conference as real i st ical ly as could
be appreciated from a distance. However, it Is my understand-
ing from reading the paper by Professor Booth that hi s thesis
on the mil I tary 'Implications of the law of the sea stems from
the premise that there Is a trend for the exclusive economic
tone to become terri torial ized, judging from hfs discussion on
creeping jurisdiction under the heading "How Far Can I t Go7".
I find it difficult to agree that at this stage of the ICNT
such a trend exi s ts. The impl I cat ions of terr i tor i a 1 i zat ion
"ave been clearly brought out by the author. I would not hes'i-
tate to agree with him, I f in fact this were so. However, the
negotiations as they have proceeded, I believe, do not point to
the existence of this trend.

The allegation of creeping jurisdiction has been hurled at
the sponsors of the concept of the exclusive economic zone from
the time it was first proposed during the early Sea-Bed Conlnl t-
tce days. The v'ices and virtues of creeping jurisdiction should
be weighed against the exercise of distant water freedoms so
that we can get our perspectives righ't.
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Except for a few maritime powers, the nature and charac-
teristics of the legal status of the 200 mile exclusive economic
zone has now been universally recognized and accepted as
described in the iCNT. The exis ting provis'ions describing the
regime for the exclusive economic zone is an extremely sens I-
tively balanced text and part of an overall package incorpo-
rating the application of the compatible high seas provisions.
The so-called creeping jurisdiction of territorial ist states
has therefore been balanced against the tradi tional freedom of
the seas concept favored by the maritime powers. The concept
has been an impl ici t sui generi s nature and character of the'
exclusive economic zone that it is neither high seas nor terri-
torial seas and having a speci flc legal regime.

Nost of the high seas freedoms are preserved, as men-
tioned by Professor Booth in the section enti tied "Mhere Are Ve
Goingl", however stating that the ICNT has adopted the tactic
of silence wi thin whi«h is hidden a number of rights for navies.
He quoted these rights as the right to conduct naval exerci ses
within the EEZ of other states, the right to hold weapon tests
there, the right to set up p!at forms for miiitary use, and to
dep I oy non-nuc I ear weapons.

Mhi le agreeing with the f i rst two of these rights, I can"
not agree that the regime for the EEZ al lows for the other two
remaining rights, owing to the nature and characteristics of the
EEZ being Implicitly a sui generis zone having a specific legal
regime.l

Some wr'Iters may at once point a finger at me that this
would be creeping jurisdiction. Hy answer to them is that they
must adapt to the changed circumstances eminently brought out
by Ken Booth, and that is what the law of the sea ls all about.
Such are the realities, subtleties and nuances of the ICNT, so
designed, that the interests of coastal states on the one hand
and the interests of maritime powers on the other are carefully
balanced. The military and maritime interests have had their
impact on the EE2 since these have been taken into account by
the group of coastal states at the time of drafting this por-
tion of the regime. The rights and duties of coastal states
and the rights and duties of other states have also been clearly
spelled out.

The provision for the freedom of navigation and other inter-
nationally lawful uses of the sea related to this freedom, such

I The use of the Seabed for ml l itary purposes is being con-
sidered under the Seabed Arms Control Treaty provisions which
prohlbi t the emplacement of nuclear weapons and other weapons of
mass des t ruc t I on on the Seabed beyond 12 nau t 'I ca l mi l es f rom
the coast.
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as those associated with the operation of ships and ai rcraft,
were accepted by the coastal states' group in 1977 after very
hard negotiations, accordingly redrafting the 1976 RSNT pfo-
vi sions for the EEZ and the def ini t ion of the high seas. kence,
it would be incorrect on my part i f I were to agree that the
military sphere has been circumvented in the lCNT as stated by
Professor Booth. The same applies to his remarks that warships
have transit and other rights by default rather than by desig-
nation. in fact, it is the other way around.

Article 60 of' the IDENT, which dea'ls with installations and
structures on the seabed in the EEl, does not explicitly prec'lude
the installation of military devices, but does so implicitly as
records of the seventh session of the Conference wlii show. it
would be unrealistic to be explicit about what can be done and
what cannot be done in the military sphere in the EEZ as it
would only tend to provoke either side.

So it was necessary not to have any provocative provisions
if agreement was to be reached. For instance, one has Peru's
proposal to make it explicit that military installations on the
seabed are prohibited. Other examples are the Soviet proposal
for the no sovereignty clause to be included in the definition
of' the EEZ and the group of coastal states' amendment to clearly
define the legal status of the EEZ as neither high seas nor
territorial sea. Hone of these was accepted by the Conference
at its recently concluded seventh session since each disturbs
the extremely delicate balance of the ICNT. The legal status
oF the EEZ has reached a stage in the ICHT where there is no
more room for compromise without. blowing up the whole issue
again.

The only area of dispute that could arise in the regime
wou'ld emanate from the exercise of res'Idual rights that would
in any case be required to be resolved under the provisions of
Article 59 of the EEZ reg ime, notw'i ths tanding Art i cl e 297' s
exempting disputes concerning mi1 itary activities from compul-
sory procedures. l believe, therefore, that the use of naval
diplomacy as practiced today within or ~ithout the EEZ does not
impinge upon the rights or jurisdiction of coastal states and

view should not create apprehensions of a legal nature
inhibiting the exercise of naval diplomacy in these zones. The
appr~hensions would be relevant only in their political and
economic consequences, which at any rate would be appreciated
by the maritime power concerned.

For as long as international disputes or tensions continue,
areas of potential intervention will always be speculated about
where the maritime powers would like to exercise naval diplo-
macy by a seen or unseen presence and influenced by their own
political compulsions, especially if the area is one of rivalry
between the two super powers. Similarly, regarding straits used
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or internatianal navigation and the regime for archipelagoes
real I 't les of mi I i ta ry imp 1 i cat i ons i n the 1 aw of the sea

ave been fu] ly taken into account by d«l sing a liberal regime
wherein the ri ght of trans i t passage through these areas for
all ships without specifying the type of ship  whether military
or civil, surface or submarine! has been Pro vided. Hence,
mobility for f leets would remain unaffected. In fact, the pro
visions for both straits and archipelagoes regarding unimpede
transit passage have been accepted over the last two years as
given in the IDENT during which time no amendment of any sig-
nificance has been adopted by the Conference.

In fact, in the case of archipelagic states that decide to
designate sea lanes, there is a duty to allow for a width of
much as 50 nautical miles for these sea lanes. A task fore~
for instance, spread 50 miles across and 40 miles in depth
wo~ld be accoremdated in such a sea lane. I would say
tary interest has been generously accommodated. After all
50 mile wide sea lane is not required for the safe passage of a
tone merchant ship.

Regarding the continental shelf, agreement on this issue
has not yet been reached and no compromise has emerged which
would corrmand the substantia'I support likely to lead to consen-
sus. This is one of the few hard-core issues still remaining
to be resolved before the Conference; the military implications
have begun to manifest themselves more than ever before on this
issue and are creating difficulties to finding a solution.

The use of the seabed for military purposes pertaining to
underwater listening devices, i f not for emplacement of weapons,
it may be reasonable to suppose, appears to be a matter of
serious concern to the Soviet Union who opposes any extension
of national jurisdiction over the continental shel f beyond 300
nautical miles. It would, therefore, appear that ~ational jur-
isdiction over the continental shelf rather than the interna-
tional area of the deep seabed could be of greater significance
to military interests.

ln conclusion, I would be inct ined to agree with some of
the conclusions drawn by Professor Booth in his exhaustive
paper. However, I would also I ike to say that far from compli-
cating almost ail naval operations, there would be a further
set of "do's and don'ts" to guide navies in general, besides
the generally accepted rules of international law such as the
IHCO regulations for the prevention of collisions at sea- A
new law of the sea treaty would introduce a better order I«o
the conduct of naval operations, as planners and operational
staff would be more confident in their knowledge of what could
or could not be done.
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However much of what i s present l y i nvo i ved wi l i undoubted-
cpnt i nue ~ At the same t i me, some of i t wi l i a l so become

unnecessa older for

an
ed countries, more on th

0
" " o" the nava] aspects

powers wo compromi
p kage rather than any extr

my comments with

optimismtimism about. the chances for a new political and economic
prder for the. seas, wi th i n which a flore rat i ona 1 and conf i dent
naval pol icy could be appl i ed by al l mari time countries, devel-
ope or ed or developing. Such a new order is likely to emerge in
the nearear future once the few remaining hard-core issues are
resolved. The new world order would reduce existing maritime

tes and tensions in the world rather than escalate them.disputes an
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COMMENTARY

Shannon D. Cramer, Jr.
United States Navy

feel like the admiral who died and went to heaven Wh
he arrived at the gates, St. Peter met him personally.
looked over and saw a large group of clergymen, clerics, priests
and rabbis standing over there, but St. Peter personally
escorted him in his sleek limousine to his quarters. And s«e
enough, the others were made to walk along side the road. As
he went into a beautiful villa, he passed the small cell-like
rooms where the other members who had passed away and gone tp
heaven were in dingy cells eating bread and water, and he sat
down to a huge repast served to him by beautiful angels over-
looking a beautiful picture window of heaven. He turned to St.
Peter and he said, "l 'm very embarrassed because l don't under-
stand why l'm getting this treatment- St. Peter said, "We' ll,
you realize how se'fdom it is we get an admiral up here."

l tried to weave that joke into lawyers versus clergy and
St. Peter said, "No, they' re all busy on the law of the sea, so
they' re not up here either-" And we didn't discuss the price
of the admiral 's brains, Dave, but they' re scarce too, i assume.

ffut 1 am del ighted to be here. i was cal led out of retire-
rnent and just signed on board last Friday. i am flattered to be
in suck distinguished company with a group of people that have
worked for several years on structuring what l think is a for-
ward step for all seafaring men, mariners, naval types, anyone
who goes to sea fn ships. And l think that you have done a
tremendous job ~

l appreciate the opportunity to comnent. When Bill Hrowe
called me even before 1 signed on board, he apologized an4 he
sent his respects to this group. He is involved in an exercise
which has taken a lot more of his time than he anticipated-
am sure that he would prefer to be here in this scenic setting
and talking to you in my place,

is a pleasure to be on the same rostrum and podiu
my good friend Admiral Fraser because we made supreme sacrf
fices for our countries about a year ago and attended the inter
national Hydrographic organization meeting for two weeks in
ffonaco.

To get to the purpose of being here, t would say it is
almost impossible in the short time available to give a mean
fngfuf critique to the many complex interrelated issues which
Ken has so ably presented for our consideration . And at th
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I s k o f ove rs i mp l I f i ca t i on, i t appea rs to me that the th r us t o f
a t no f o re see ab 1 e In te ma t i on a

 and I emphas i ze foreseeab 1 e! wi 11 fundamental 1 y af feet the
exerc i se of nava 1 power.

yen would like to assure me and my fellow naval officers
that whether or not we view changing ocean law as eroding the
traditional concept of the freedoms of the sea, the evolving
law does not forecast a radical change for naval strategy. He
suggests that the regime which appears to be emerging from the
law of the sea negotiations may in fact enhance the use of
naval power as a political instrument. This reflects an assess-
ment wi th whi ch I ag ree, that the qua I i tat i ve nature of the
regime suggested by the ICNT regarding navigation remains un-
changed. Ken has presented a very convincing case. I concur
with the general thrust. But I do not want to leave the impres-
sion that any sweeping changes suddenly appearing in the ICNT
could be acceptable to the military.

Fveryone knows in today's world of advanced and advancing
technology and with the increasing interdependence of states
that the body of law governing two-thi rds of the wor I d' s sur-
face will change. Military uses of the ocean, or if you will
the broader category, navigational uses of the sea, are but one
of the many issues of ocean law which states are studying in
great detail.

For many, like the United States, who are dependent upon
sea lines of communication, navigational issues rank among the
most important considerations, if not the most important, in
formulat/ng an oceans policy. For most states, however, issues
related to ocean resource development are more significant. It
is these resource and resource-related issues which motivated
the world community presently to focus its attention on the law
of the sea. As Ken has noted, the traditional law of the sea,
at least as it is related to navigation, worked quite well in
that there was a remarkable degree of order In this area of
international life. As Edgar Gold pointed out yesterday, it
was during the Dark Ages when there was really no law of the
sea that the pirates et al, enjoyed freedom to the detriment of
those who wanted law and order.

If changes, however, are inevitable, we must consider
structuring these changes in an orderly manner to serve best
the interests of the international community. This brings me
« the point of questioning what, if any, purpose is served in
amending ocean law relating to navigational freedoms which has
historically worked so well.

do want to make clear that I am not of the school that
believes some changes in the law of the sea, for example
resource jurisdiction, will necessarily affect the rules
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go eoverning navigation nor result in radical change for naval
strategy ~ Those theologians of nava I power who v r ew that any
erosion of traditional freedom of 'the seas could result in fun
damental changes for military operations are looking at
worst case situations, and these cases certainly mer it study
The concept which they are generally studying is that of the
phenomenon of creeping jurisdiction. Although scenarios can
easily be conceived which would have significant impact upon
the exercise of naval power, not every change in the ocean law
will doom its effective utilization.

Today we are speaking, however, in the context of what
appears to be emerging from the ongoing law of the sea negotia.
tions, I address the foreseeable future. For its part,
Department of Defense has taken the position that a comprehen-
sive treaty which, one, preserves the freedom of navigation and
overflight of the high seas; two, which permits unimpeded
passage through, under and over the straits used for interna-
tional navigation; and three, which preserves other traditional
high seas freedoms in a reasonably defined economic zone, except
those connected with resources, would satisfy U .S . navigational
interests. You have heard these many times. Some would say
that this is no more than a restatement of our traditional
views. These perhaps do not represent radical changes in ocean
law pertaining to navigation but nonetheless, when analyzed in
the context of rights and duties of all participants in ocean
affairs, the changes are significant; they are a departure from
the traditional norm.

lt appears at the present time that an ocean regime containi>q
these elements wi ll emerge in the near future. These principles
are supported by those most interested in navigation; apparent
consensus is emerging from the law of the sea negotiations on
this point. On the one hand, as pointed out by Ken, naval
interests wii l probably impact more on the development of the
law of the sea than wii I law of the sea developments impact on
the changing character of naval affar rs. Any regime that would
emerge in the absence of a treaty, albeit less stable and uni-
form, would probably retain most of the above principles
affecting military activities.

I should mention at this point that the Department o«he
Navy and Department of Defense strongly bel ieve that conclusion
of a widely supported comprehensive law of the sea treaty
the best interest of all. Me wi 11 continue to strive toward
that goal, and I hope to see it done before I retire again.

I agree wi th Ken that the character and s tab i 1 i ty o«»t
ever regime emerges will have some effect on naval strategy and
policy in a variety of noteworthy ways. Law of the sea develo p
ments need not, however, unduly complicate naval operations-
anticipate the use of naval diplomacy as an instrument af policy
will be tailored to suit the times, as it has in the past.
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The assertion that Western powers must choose between
going all the way wi th the Third World on the naval aspects of
the law of the sea chal lenges and standing on a traditionalist
yiewppi nt di sturbs me. I must note that not al 1 the Thl rd World
I 5 1 I ke m i nded, I f rankl y do not see the necess i ty of nava 1
~wel s mak ng such a choice ~

Law of the sea negotiations seem to indicate that the
leg I t jmate Interests of the Thi rd Worl d can be accoamodated
even though thi s necess i ta tes s i gn i f i cant change f r om a t rad I-
tionali st viewpoint. This accommodation is possible because
many Th I rd Worl d s tates recogn i ze that reta ini ng tradi t iona 1
views on navi gat ion insofa r as poss ible wi 1 1 not adversely
affect them and in many instances will be beneficial to them,

This also leads me to believe that seas need not necessar-
ily continue to be a troubled common, as Ken has stated. He
used the word "troubled comnon." I like Mahan's definition of
place of wide corrmon. Sut I am an optimist and I try to shy
away from trouble.

in sugary, significant change in many aspects of the law
of the sea need not fundamentally change naval strategy. We
a'll recognize there are many difficult issues to be resolved
before a comprehensive treaty emerges from the law of the sea
negotiations. On the other hand, many dif'flcult issues have
already been resolved. The sentiment of many delegations is
t'hat the time has arri ved to conclude these negotiations. l
am optimistic that the world comnunity will decide to develop
the maritime regime in an orderly fashion, i am confident that
naval power wi 11 continue to be a valuable instrument of policy.
l believe that naval strategy can be adapted to the maritime
regime which Is foreseen in the years ahead as it has been in
years past.
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Michael MccGwire

Dalhousie University
Halffax, N.S., Canada

<en's paper was an excellent review of the subject,and my
disagreements are mainly ones of emphasis. Meanwhile, Gary
asked me to focus my comnents on the Soviet Union's interests
in the mi I ftary use af the sea and to compare these with U.S.
fnterests,

Let me start by making two points which help in understand-
ing Soviet policy. Ffrst of al'I, the Russfan navy has tradi-
tionally been seen as an expensive necessity, rather than as a
preferred Instrunent of Policy, as was and ls the case fn the
Mest. Tradltlana'Ily, the main threat to Russia has come from
land, but navies were necessary to prevent maritime powers such
as 8rltafn and France from dictating the outcome of events fn
sea areas adjacent to Russia. And, of course, there are four
of these sea areas, all widely separated, each requiring Its
awn fleet to defend It.

The second point concerns the Soviet Union's perceptfan ot
the threat from the Mesc. Although ft no longer expects a pre-
meditated attack, lt canslders that the possibility of nuclear
war fs inherent fn the Present situation. It does not want
such a war; indeed, the avoidance af such a war is a primary
abjectfve af Soviet foreign policy, but if such a war fs forced
upan them, they are Prepared to fight and win ft. The fact
that they think the problem through fn this way, and make plans
ta cover such * contingency, is important to understanding the ir
interests. The Soviets define "wor'ld war" as a fight to the
ffnish between two social systems. VIctary ls synonymaus with
survival, defeat with extirpation. It ls the catastrophic con-
sequences of defeat that expfafn the relative priority given ta
piannfng to fight a world war, despite the admittedly low prob-
ability of having to do so.

The concept of war ffghting brings with it a requirement
for strategic reserves, which lends a new Importance to sea-
based nuclear delivery systems, such as missi'fe submarines and
strike carriers, These can be held back from the initial
exchange wfth a fair certainty of survival. They therefore
acquire a particular fmportance as components of the nat Iona I
strategic, reserve. Remember that the ml I'Itary leadership is
domfnated by ground forces; hence the governing concepts wi Il
be those of the land battle.
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With that as background, let us now 'look at the Soviet
navy's two main missions in the event of war with the Vest, as
stated by their Commander in Chief, Admiral Gorshkov. The
f I rst mission is to carry out strikes against targets on land,
and the second mission is to counter the enemy's sea-based
strategic strike capabi I ity.

What are the implications of the first missionf The
Soviet SSBN force has three overlapping functions, inter-conti-
nental strike, intra-theatre strike, and being held back as part
of the strategic reserve. In other words, you do not know
exactly when these missiles will be used, but the security of
the SSBN force must be ensured meanwhile. The Soviets are
se riously concerned for the security of thei r SSBM force, and
not without reason. During the Congressiona'I appropriation
hearings in 196!-68, it was clearly stated that the U.S.
intended to develop two new classes of submarine, one very fast
and the other very silent, which would be designed to deal with
Soviet SSBN.

To protect themselves against this threat, the Soviets
have adopted the concept of defended bastions. In the Pacific
area you wiil see that the Sea of Okhotsk has a useful deep,
located behind the defensive barrier of the Kuril chain of
islands. In the Northe rn Fleet area, there is the Barents Sea,
but that tends to be shallow, and probab ly the best area is the
deep at the top of the Greenland Basin, i.e., to the West of
Norway,

These bastions are part of a wider concept of area defense
which is fundamental to Soviet naval strategy. Area defense
is based on two zones, an inner one, where they expect to have
command of the sea, and an outer zone, where command is con-
tested. The greater part of Soviet naval policy over the last
50 years can be explained in terms of pushing out thi s inner
zone of effective command to natural defensive barriers such as
the Baltic and Black Sea ex'Its.

In the Northern Fleet area, the natural defensive perimeter
would run from North Cape, up through Bear Is'land and Svalbard;
one can assume that at the onset of war the Soviets would
attempt to seize these islands and the interveninq Norweqian
coastline. However, with the new requirement for SSBN bastions
a t the head of the Greenland Sea, the defense perimeter would
have to be moved forward to the 70oN paral!el, at the very
least, and preferably it should now lie across the Iceland/
Faeroes Gap.

This of course brings Soviet military interests into
direct conflict with the Norwegian economic zone, and 'I suspect
that this explains partly why the Soviets are so concerned
about excluding any implication of sove reignty from the
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definition of the EEZ. This conf 1 ict is present in peacetime,
s lnce the Soviets have to develop the capab 'I I I ty to defend the i r
bastions.

The second mission ls to counter western sea-based strate-
gic de'Ifvery systems. I do not think that this has any serious
implications in law of the sea terms. It is of course conceiv-
able that U.S ballistic missile units might wish to operate i e
another country's economic zone, as for example in the Mediter-
ranean, and that the Soviet Union might bring pressure on the
coasta 1 state to deny such use and even to authorize Soviet
units to act on its behalf. But this does not seem very likely,
since th» same arguments could be used against the Soviet Uniafl
In the Norweg'lan Sea. Heanwhile, the new Trident system wl 11
take Ij.S. forces further out into the deep ocean. The Soviets
are placing increased relfance on space-based detection systems .

So much for war with the Mest; the key factor here is the
Soviet Union's vital interest in the Norwegian Sea, i.e., Nor-
way's EEZ, as a defense zone shielding fts SSBN bast'ions.

The next problem ls war with China which has a lower
calamity factor but a higher probability factor, and must there-
fore be covered ln contingency plans. Law of the sea impil ca-
tions stem from the requirement to supply the Far Eastern front
by sea ~ on the assumption  which Is shared by both the Russl'ass
and the Chinese! that the trans-Siberian railway will be taken
out In the early days of war. There are two main ways of sup-
ply by sea, across the Arctic and across the Indfan Ocean.

F'fnn Sollie tells me that the Soviets made an Arctic tran-
s'It. in 18 days last year. But this was an experfmental passage..
north of the Arctic islands, and I would not have thought that
you could wr'Ite this route 'Into your war plans at this stage.
It could, however, become important ln the longer run. This
would have impl lcat fons in terms of thef r jurisdictional aspf ra-
tions 1n the Arct fc.

The more certain and more 'likely route is across the
Indian Ocean, shl pp'Ing suppl fes across I ran I f the Suez Canal
Is blocked. This means that the Soviet Union has a v'I tal fntwr-
est in unimpeded passage through the Indonesian archf pelagic
barrier, because the suppl les must get through to the I.ar East-
ern front before the stockpiles run out. This time-critical
Interest ls unique to the Soviet Union. Japanese concern for
the free flaw of of I and raw mater ials can be met by diversion
around Austral fa, wh'fch  in 1975! would have raised their cost
of 1 iving by about 14. American SSBN can also take the long
way round; carrier deployments, which could be time-critical,
serve e di fferent order of interests to those engaged in a
Sino-Sov1et conflict.
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Turning to the U.S., we can see that their war-re'fated
requirements do not depend on the law of the sea in the same
way. This is partly because the western a ll lance is better pro-
vided with water-front real estate, partly because the inter-
ests are so different, and partly because most of the missions
da not require permanent deployment in peacetime.

Let us now move on to the employment of nava'I forces In
peacetime and particularly to the projection of traditional
force. Once again I will start with the Soviets and make a
couple of background points. First, there are different per-
ceptions of rhe status quo and how it shapes the attitude
towards military intervention. The Soviets see the status quo
as a dynamic process of' change, drive~ by hlstortcat lnevltabI l-
Ity. This predisposes them to a po'licy of opportunistic exploi-
tation, only lnterven'ing where the situation is already moving
their way. In the West we see the status quo as being static,
which prompts us to a series of rearguard actions and fire-
f'Ighting operations. In consequence, the Vest tends to have a
much more active policy in terms of overseas intervention, with
their navies playing a major role.

The second point is that the Soviet Union Is Macklnder-land
but In a way which Hackinder could not have foreseen because
the aircraft was not then available, Eighty-five percent of
the world's population lives within 3,000 ml les of Soviet ter-
ritory, a mere trans-Atlantic air flight. lt is true that
China runs along 4,500 mi les of the southern frontier, but only
Southeast As i a is truly in ba'lk to Russ ia by air. Europe,
North Africa, the H'iddle East, and indi an subcontinent are al I
wi thin 2,000 miles. In other words, we are talking of an alter-
native means of access.

The strategic qua litIes of the sea derive from the access
It prov'Ides to nonadjacent areas. For centur'ies, this was a
unique form of access, and It still Is for the susta'Ined ship-
ment of large quantities of suppl'ies, But in other circum-
stances the air now of fers an attract ive al ternat ive, parti cu-
lar ly when fast react ion i s. required. So the Soviets have an
advantage here. And there is a basic asymmentry between
American and Soviet requirements f' or seaborne intervention,
because of Russia's classical Hackinder pos-ture.

Bearing in mind these two po'ints, let us 'look at the Soviet
Union's invoivement overseas, military involvement overseas.
Between 1955 and I965 their primary instrument of policy was
arms supply and training. They were raising the cost of western
Imperialistic intervention. The more weapons they put in, the
harder It became for the Vest to in terfere w'Ith the "course of
hi~tory." Sometimes, th'Is policy also served broader strategic
Interests, as for example, the supply of naval arms to Indonesia,
which drew the British strike carriers east of Suez away from
the NATO area.
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From 196$ to the present, you have the emergence of
d

more
assertive policy and the evolution of a octr<ne concerning th
role of a Soviet "military presence" in the pursuit of overseas
objectives. This was the result of a series of convergent, and
I think, coincidental developments. such as the availability of
a projection capability which had originally been acquired for
general war purposes; change in tht eat percept ion and
balance of risk and opportunities; and the rising competition
for China. The f inal deci s ions were pl ecipi tated by the Arabs
Israeli war of attrition which started up in 1969-1970 and
forced the Russians to make up their minds about deploying
forces overseas.

think that this was the subject of a wide-ranging argu-
ment between 1969 and 1973, the result of which was the decision
that the Russians would provide training, arms and equipment
and logistics instruction, including batt'lefield logistic
support. But the combat role or direct involvement would be
delegated to the forces of "revolutionary states." You saw
that happen, first of all, in the Arab/Israeli war in 1973,
subsequently in Angola and Ethiopia.

What are the ~riser instruments of Soviet policy in this
type of situation, the projection of force7 The primary instru-
ments are Soviet arms and training, supplied by the merchant
fleet and by airlift. What, then, is the role of the navy'
is basically supportive, both in a logistic and a military
sense. We have seen it being used to deter attacks by local
states on Soviet-provided logistic support. This can be seen,
for example, with the israel is against the Arabs, the Somalis
against the shipment of supplies from Aden to Ethiopia, But in
my judgment, and I must emphasize this can only be a judgment,
despite its avowed mission of countering imperial istic aggres-
sion, the Soviet navy would not protect a client state against
direct American intervention. In other words, the Soviets have
a rather different approach to the whole question of using
naval power in peacet ime, f rom the t rad i t i ona 1 Western app roach.

So far, the Soviets have been involved only in supportive
intervention, and it is important to emphasize the distinction
between supportive and coercive intervention. Ken Booth did
mention the distinction, but tended to talk more generally
about "naval diplomacy" as a blanket category . It is important
to keep the two categories distinct because they have important
differences.

First of a'll, the type of intervention determines the type
of capability you need to carry out such an intervention
Second, the cost benefit calculus is quite different fof the
two different types of interventions. Supportive interven'tion
only requires the provision of sufficient additional capabi lity
to shi ft the balance of power. It assumes the availability of
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faci I I ties wi thin the state, either ports or airfields ~ and
measure of political support. Supportive intervention has

pretty good r ecord of s uccess s i nce I 945, And, I wou 'I d argue,
it has continuing utility.

But. coercive intervention, whether actual or threatened,
only requi res more ef fort, but al so has a fa i rl y bad record.

But here aga in we need to d i st i ngui sh between di f ferent cate-
gories of coercive intervention, not only because they differ
ln effecti veness, but also because they generate very di f ferent
reciul remen ts in terms of mi I i tary capab i I i ty.

At the bottom of the scale of coercive intervention we
have the coup-de-main, which relies upon surprise and shock to
achieve success. At the high end of the scale we have military
invasion, where we actually occupy a country. In the middle

very broad range of operations involving the threat or
use, of force, where coercion takes the form of punishment. For
example, you can punish with a carrier air strike or with a
punitive raid by marines.

There are widespread doubts about the effectiveness of
this middle range of coercive operations. The Brookings study
was skeptical about its po'Iitical effectiveness, and in general
it has a poor record of success. It can be argued that,
except within the national security zones of the major powers,
where power gradients and political justification are both high,
this type of coercive intervention has been counter-productive.

These strictures do not apply to the two ends of the spec-
trum of coerci ve intervention. The coup-de-main, the short,
sharp, rectifying operation, still has utiiity. At the other
end of the scale, there is no evidence to suggest that a prop-
erly planned invasion by a superior power, mobilized for war,
would not succeed. All that has been argued is that the broad
middle range of coercive intervention is no longer politically
ef feet i ve-

The conclusion is important because it is this broad
middle range of intervention operation which has provided a
primary justification for the peacetime deployment of naval
forces. If we drop the middle range of coercive intervention
from our policies and plans, it has an immediate effect on naval
requirements, Supportive intervention can be provided by air
lift and merchant ship, as the Soviets have demonstrated to
some effect. The coup-de-main can often be done by air, as the
Israelis demonstrated at Entebbe. Qf course the maritime
invasion requires naval forces, but this is a carefully thought
out operation, where reaction time Is not critical, and the
b«id-up may take six months or even a year.

BY foreshortening the argument in this way I have had to
'gnore ail sorts of factors, but it does get across the main
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points. Hamely, support ive intervention has a continuing ro'le,
but navies are not necessari ly the best way of meetIng this
requirement. Coercive Intervention has lost much of lts politi-
cal utility, particularly in the broad middle range, which used
to provide the bread and butter of peacetime naval operat'fons .
The significance of these developments is that even if the law
of the sea negotiations go sour, or ff we end up with a more
restrictive regime In the EEZ than we would I I ke, then for two
reasons the situation wiii not be as disadvantageous to mari-
time powers as we are inclined to think. First, the utility of
coercive intervention has waned; and second, there are now means
of gaining access other than with naval forces.

Let me c.lose t.his part of my discussion by saying that I
am generally skeptical of naval posturing as a means of coercing
other states. As an example, I would cite the deployment of
the carrier Enter rise to the Indian Ocean during the Indo/
Pakfstan War n December 1/71 which achieved nothing at the
time, aroused intense hostility in Delhi, and ensured indian sup-
port for a Soviet naval presence fn the Indian Ocea~. Thfs
leads on to Ken's argument that the advent of the economic zone,
rather than limiting the utility of naval forces, will increase
their utility by providing an additional frontier which can be
flouted as a diplomatic signal. This may be so in theory, but
in practice I find it rather far fetched. The impact of naval
forces stems from their latent power and the ability to bring
it Co bear if required. In bringing such power within range, I
doubt if I t makes much difference whether or not the national
jurisdiction represented by the EEZ is flouted. This brings rae
to another point of disagreement with Ken's paper, where he
argues that, because the use of coercive force is increasingly
constrained, therefore the role of navies as symbols is increas-
ingly important. To my mind, this ls a fallacy. The value of
naval forces as a symbol stems from the beholder's appreciation
that they can and wl ll be used to support nat fonal interests
the need arises. To the extent that their use ls constrained,
so too is their value as a symbol.

Finally, we must ask ourselves whether or not the U.S.
ro'le of "world gendarme"  as the Soviets term it! is as impor-
tant as some claim. Is the U.S. navy important to the mainte-
nance of "good order" at sea, a role taken over from the
8 r I t I sh?

Me tend to assume that America and the West have some
special Interest in the use of the sea, which leads them to be
more concerned for orderly navigation and freedom of the seas.
But this ls largely a myth. When we look more closely, or
objectively, we see that all states In the world have a pur-
posive interest ln the use of the sea for mari time trade and
that a very 'large number have a greater fnterest ln the use of
the sea for that purpose than does the Uni ted States. The
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latter's special interest in the use of the sea turns out to be
strategic, to be able to project force by sea. And of course
that is something very di fferent. And we f fnd that when wa
talk about freedom of the sea, and freedom of navigation, what
we are real ly talking about fs freedom to project force by sea.

Now, just as all states In the world have a purposive
interest 'in the use of the sea for marl t'Ime trade, so do all
states have a reventive interest ln I ts use to project coercive
force against t e r own terri tory. Consequently, there is a
cxrmonal ity of Interest in the use of the sea, purposive for
goods and people, prevent I ve for projection of force, and only
a handful of states have a purposive fnterest In projecting
coercive force overseas. The latter must therefore be wary of
claiming their special interest as being of benefft to the
world at large.

I suggest that this corona! fty of interests fn the free
use of t.he sea for comnerce is being reinforced by the prol lfer-
ation of national shipping lanes and by the interdependence of
maritime trade. The spread of maritime weapon systems among
coastal states shou'ld allow them to promote order In their
adjacent sea areas, to secure their use for the conveyance of
goods and people, and prevent their use for the projection of
farce by external powers. This seems to me a very heal thy dev-
elopment. Me are al I too prone to talk about "responsfbi 'I I ty"
when what we real ly mean Is "Mestern Interests" and to claim
that developing nations are "frresponsfble" when what we mean
Is that they pursue their own. It Is time the trad itlona'I mari-
time powers stopped thinking in terms af "policing the world
oceans," and handed over the task to the coastal states, who
have as great, lf not a greater, interest ln maritime trade and
orderly navigation fn their adjacent waters.

So I conclude that developments in law of the sea wfll not
have a s'Ignificant impact on the traditional use of naval force
in peacetime. This fs mainly because that use is already being
constrained by other developments such as advances fn the tech"
nology of mar'Itfme weapon systems, by attitudes towards the use
of coercive force 'in the fnternational system, and by the spread
of nat'Ion states. I foresee that developments in the law of the
sea will lead to a more orderly use of m! Iitary force at sea,
which I think is eminently deslrab'le. And the conflicts which
do arise wfl'I be constrained and framed by the evolvinq law of
the sea and on the whole will not be provoked by these new
deve'fopments.



DISCUSSION AND QUESTIONS

KEI4HETH BOOTH: Each commentator, I think, ml sunder stood
what I had to say in one respect. I would just quickly like to
get 'these out of the way to correct any wrong impressions.

I was unsure at the start about using the word "terrftori-
aiity" among a group of international lawyers. I was using
"territorla'I I ty" in the sense that writers about animal behavior
use the word. Terri torial i ty in this sense does not mean the
spread of actual sovereignty into the EEZ. I was talking about
a feel in of property over a patch of water. So, I think I led
Adm ra raser astray If I gave hfm the impression that the EEZ
was about to become an area of sovereign terri tory.

Admiral Cramer said I was advocating "going al I the way
with the Thfrd world." That goes further than what I Impl ied ~
IAaf. I was trying to say was that, if i t were decided for foreign
pol lcy reasons that the fndustrial ized western world should har-
amnlze wf th the Third World, then there was nothing in naval
strategy which should be al lowed to present an insurmountable
obs tar. I e.

In answer to Professor HccGwire, I think I said quite a
lot about the distinct'ion between "supportive" and "coercive"
1nterventlon ln my talk; I agree with him entirely in his views
about that because I have just been putting them forward.

On his second point about symbol ism and non-use, I think
Professor HccGwlre has extrapolated what I sa fd beyond that
which makes sense, or accords wi th the real worl d. What I was
saying was because states do not want to suffer the rising costs.
of using force, they have come to rely more on the symbolic uses
of military force. That Is not the same as saying major powers
wil I not ever use ml lltary force or that the potential targets
wl 1 1 cease to worry about the poss fbil I ty that hurt mfght be
done to them. I am not sayfng on the one hand you have got the
traditional use of force and on the other hand you have now
got exclusive symbol ism  whatever that means!.

DANIEL CHEEVER: I am most grateful for a very stimulating
sessfon and particularly for the first paper by Professor
Booth. But I am a little bit puzzled about what may be a prob-
lem of asymmetry. Is the notion that there is a new opportunity
for nava'I diplomacy perceived In the same way by both sides in a
world which quite obviously issti1 l bipo'Iar in a naval sense?
That is, are we to assume that fn the paper you are constructing
a general theory about naval d'Iplomacy applicable to today' s
world7 Or, was it rather an analysis that Is useful for geo-
graphic reasons for one of the two super powers or one of the
two military alliances% Will Soviet leaders conclude there are
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increasing opportunities for naval diplomacy as readily as NATO
leaders can be expected to7

KENNETH BOOTH: I was talking about what you call the
general theory. I think the points I was making would in theory
be equally valid for both sides. There are lots of asyrrlnetries
in the way the two super powers use the sea, and perceive their
naval interests, missions, and so on. But in theory what I was
saying was intended to be valid for both.

THOMAS CLINGAN. I first want to congratulate the major
speaker and the panel for a series of very, very interesting
papers that I am sure wi 1 I stimulate a great deaf of discussion .

have three or four comments to rLake.

First of all, 1 have not had the opportunity to read Pro-
fessor Booth's paper but I am looking forward to it. I did
detect in his presentation a slightly different treatment, for
example, between the economic zone and international straits.

think he is entirely correct in his observation that the
developing littoral states  particularly developing littoral
states in straits! gain a political advantage from a less
restrictive straits regime. It enables them to avoid being put
into an awkward position where they may have to, on a given
occasion, choose between major maritime powers or even decide
whether to favor or not favor a single major maritime power in
the question of transit through straits. Qhen transit is free,
that choice does not have to be made and that is a political
advantage to the littoral state.

In that regard, by the way, any discussions that the
United States may have had with indonesia with regard to Malacca,
for example, were not over rights but how those rights should be
exercised. I think that is a perfect example of the kind of
thiing he is ta'Iking about. Mhen you have a clear regime for
'trans i t that everybody understands, then i t is not necessary
even to have conversations of that nature so i t rel ieves a dev-
elopingg state of that burden.

may have misunderstood him with regard to the economic
zone, but i t seems t o ne t he saine kinds of pa I i t i ca 1 considera-
t. i ons mi ght apply there as we 1 i . I am not ta'I king, as I think
he did, about a naval power putting vessels into the zone to
demonstrate a point vis-a-vis that coasta I state. I ari posing
the situation where that power may l ike to trans. it the economic
zone of a coastal st.ate in order to make a demonstration in the
economi c zone of i ts ne i ghbor. I t wou'id seem to me that the
degree to which you liberal ize the navigation regime in the
economi c zone aga in, you might re 1 i eve that coasta 1 state through
whose zone they wi sh I.o trans i t of the embarrassment of making
decisions that might not favor a ne ighbor with whom they want
to preserve neutral i ty. I agree wi th Admi ral Fraser and
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Admiral Cramer about the status of the economi c zone art icles
in that regard.

With regard to what you mentioned concerning naval disen-
gagement, you made your point we 1 1, Professor Booth. Naval
disengagement does allow more flexibil i ty in the use of naval
forces i f they have been wi thdrawn. You may dea l with thi s in
your paper. l just point out there are pol it ical consequences
as well, Once having engaged, the disengagement of one naval
power, if i t is a uni lateral di sengagement, may signal the
abandonment of pol it ical goals that were otherwi se sought by
that power in that area.

Now with regard to Frank Fraser, I would l ike to address
Article 60 for a minute. As l understood you, Frank, you were
talking about an implication regarding milita ry installations
on the shelf under Article 60. l prefer to look at Article 60
in another way. Artie'ie 60 gives the coastal state exclusive
jurisdiction over installations; and it gives three special
categories. lt gives it jurisdiction over artificial islands,
over installations provided for in Article 56  and of course
they are talking about economic installations there!, and
installations which interfere with the exerc.ise of rights of
the coastal state. Now, the way I would approach the problem
is to say that any installation, be it mi litary or non-military,
that falls into one of those three categories would be prohi b-
ited. Any installation which does not fall in those categories
would not be prohibited. l would draw that kind of distinction
rather than a military/non-military di sti nct i on .

Professor HccGwire mentioned the Soviet insistenre upon a
"no sovereignty" clause, which is t rue. The Vnited States had
supported the Soviet Union on the "no sovereignty" clause. I
just wanted to point out, however, that from my own personal
view i t is nonsense. l t i s not ~ceded. Taken together of Art 1�
c'les 56, 58 and 86, and incorporated wi th Art icle 88, makes it
legally clear that there is no sovereignty and, therefore,

makes such a clause totally unnecessary.

KENNETH SOOTH: I shall j ust say something about the pos-
sibility of super power naval disengagements in the Mediter-
ranean, Hy interest in the subject, in fact, arose from the
possibility that the United States' Sixth Fleet night withdraw
uni lateral ly as a tenet of ant i-American feel ing in Europe or
some dec is ion of Congress and so on. The idea of super power
disengagement is not my own. There have been many ideas for
super power naval disengagements in the past. But my belief
that i t is an idea worth supporting derives from the possibi 1 i ty
that only one super power navy might be there in the future.
Given this possibi l i ty, l am suggesting that it wouid be better
if' both lef t, and under control led condi t ions.
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FRANK FRASER: Tom Cl ingan has made a reference to Article
60 and explained that instal lations which are not covered in
the provisions. then the EE zone regiriie does not apply. There
was a test case about this in the negotiations in Geneva. In
fact, we did not want to rock the boat about it. Peru was sug-
gesting removing the pure'ly resource-related provisions which
are present in Article 60, and to do so specifically or explic-
itly, and to remove any right of a third state to place struc-
tures or installations on the seabed in another state's EE7.
The Conference did not, however, adopt this amendment.

This is where I would say that the subtleties have come
into the text. When we were negotiating these provisions last
year in New York, we were doing so after office hours when we
had left the conference hal'ls and would assemble in someone' s
mission.

Nevertheless, it was understood by those who were trying
to find a balance and at the same time retain the sui generis
nature of the exclusive economic zone, that it would not involve
what Tom Cli ngan has j us t said, that thi rd states would have
these kind of rights. In leaving Article 55 as it was and by
rewording Article 86 on the high seas, it was understood among
a'll of us that these installations will not be permitted in the
EEZ.

ROOERICK OGLEY: Ken Booth distinguished in the use of
naval force between the physical vis.ibility of a traditional
deployment and the political visibility which was now required
which would entail the greater employment of reporters and the
lesser employment, as I unde.rstood it, of ships. Now I am no
naval economist, but I would guess that a reasonably sophisti-
cated reporter would come rather cheaper than even a small war-
ship. 'idould I be right then in predicting that we can look
forward to reductions in defense expenditures as a result of
this technological advance?

'EDGAR GOLD: I have a very genera'I question for the panel
which is based on my own expereince as a mariner during the U.S.
b'lockade of Cuban waters. At that time the U.S. navy controlled
all approaches to Cuba and required full information from
foreign vessels on the high seas on innocent passage to and frorr
the Panama Canal. The most direct route passes, of course,
quite close to the east coast of Cuba, Ships were regularly
ordered, in no uncertain terms, to alter course and proceed via
another passage east of the Dominican Republic. This caused
considerable extra expense due to loss of time. Of course, the
U.S. navy acted clearly in contravention of acceptable interna-
tional law. Ken Booth in his excellent presentation, and Nike
HccGwire in his comments, both appear to point to the moral
of this story, that the military will not alter its operations
significantly because of the law of the sea--for them it will
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be business as usual! Am I mistaken or simplistic in such as
assumption2

FRANK FRASER: Naval staff are not well educated in law of
the sea issues; generally we find there is a weakness among the
navy. We have a legal department headed by the judge advocate
general. When the naval staff want to know what they can do
and what they cannot do, they refer matters to him. This is
because of the existing uncertainty that. prevails since the
1958 Geneva Convention. There are numerous national laws per-
taining to the movement of warships In territorial seas and so
on. All this would become uniform once there is a regime which
is generally applicable to all. This would be placed on the
desks of the naval staff, so they can better understand once we
do have a treaty.

SHANNON CRANER: Well, I think that is a worst case scenario
that you leaped on. It was thoroughly agonized over in many
long hours at the Oval Office before the Navy policy or the
strategy was implemented in that particular case. I am mindful
of the story that the Chairman of the Joint Chiefs told once
at lunch when I happened to be present when he was questioning
an Air Force aviator. They were trying to determine how many
seats they should have in a newly designed aircraft, He was
trying to talk to a pilot. The Chairman said, "Why do you feel
you need an additional seat2 Do you need a bombardier2 Oo you
need a co-pilot2 Do you need a communications expert2" He said
"No, I need a legal advisor for the rules. I can't sort them
out and keep on top of them." Now, I believe that any law of
the sea treaty that is recognized as clear and does not require
legal expertise on a ship or an aircraft would be a goad step
forwa rd!

I also wanted to make a brief comment on the connotation
that we "mill around" as navy ships or we bumble along in our
activities. Ironically I am here today rather than Adm'Iral
Crowe because we war game, we do study the worst case scenar-
ios. We feel that we are responsible. Ken made the statement
that what you do at the far end of a transit is the important
thing and j ustifies what you do enroute. Wel'I, I feel very
strongly that I would like, as always, and as I have tried to
do, so I can be an admiral in heaven, have a pure heart, and
do it in a legal fashion, And I think most naval officers feel
this way either both in planning their operations or carrying
them out.

I have found these sessions extremely beneficial--far from
being in a group of brass, if you will, that sit around and look
for ways to build ships, the "have enterprise, will tow" concept.
No, I am not going to go back and say we need a mini-task force
now to defend those icebergs that are towed. When we moved into
the Indian Ocean, for instance, we were exercising the right of
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the freedom of seas Chat existed at that time; it was done in a
legal fashion. I would I ike to think rather than just "milling
around in the Mediterranean or the Indian Ocean" that certainly
the military are the last ones that want a confrontation or a
war. Having been there, we are the ones who get shot at. We
are not pushing to have a confrontation. But, by following
the policy of our country, our prime mission, as opposed to pro-
ject ing our forces, which Michael mentioned, is deterrence and
keeping the sea I ines of communication open. I would I ike to
leave that with this audience because all of us feel very
strongly that those are our prime missions.

GARY KNIGHT: I would like to thank all of the panel,
Professors Booth and MccGwire and Admirals Fraser and Cramer,
and all of you for your questions and comments. We owe Pro-
fessor Booth a special debt of gratitude for his time and effort
in preparing our principal paper and helping to focus public
attention on some of these Issues.
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SEA-USE PLANNING

IN THE NORTH SEA



INTRODUCTORY REMARKS BY

SESSION PROGRAM CHAIRMAN

Albert W. Koers

institute of International Law of the University of

On Monday morning when this Conference started
introductory remarks on the subject of sea-use Planning- Those
remarks were focused on 'the reasons we had for including this
subject in this Conference. I wi1 1 not repeat those remari s
except by saying that I surrmarized my observations on monday
stating that sea-use planning in the North Sea is not so
real i ty as a necess I ty. Cons i derab I e innova t i ve and creat I ye
thinking will be required if this necessity is to become
reality.

Today I would like to add one more thing, in many ways
this session Is unique. The other sessions focused on particu-
lar resources, or on particular areas or activities. This
session, on the other hand, is concerned not so much with indi-
vidual activities or individual resources as with the inter-
action between resources. The essence of what we are going to
talk about this morning, sea-use planning, is precisely this:
the interaction between activities and between resources.

Before we hear the first paper, I would like to introduce
the people who have agreed to contri bute to this panel. We
wiii start this morning with Or. D. Eisma who is with the
Netherlands Institute of Sea Research. He is an active marine
geologist and he has been involved with various groups in this
country that are concerned with the use, and in some cases the
abuse, of the North Sea. Dr. Eisma will discuss the need for
sea-use planning in the North Sea.

Then we will have Professor E. D. Brawn.who is Olrector
of the Center for Marine Law and Policy of the University of
Wales. He is a specialist in international law and has pub-
lished widely on the 'law of the sea and I might add that con-
trary to what was said yesterday, he is one of the people who
has published on the military aspects of the law of the sea ~
Professor Brown will examine the legal framework of sea-use
planning in the North Sea. Mhen I read his pape r I rea»~«
that he was given a task which is almost too difficult for any
one to deal with in one paper.

These two presentations will be followed by three co
taries.



THE NEED FOR SEA-USE PLANNING

IN THE NORTH SEA

D. Eisma

Netherlands Institute for Sea Research, Texel

As has been pointed out on the first day of this confer-
ence, sea-use planning, or more specifically North Sea use
planning, ls considered by many a necessity. Before going into
this question, however, I would like to make some introductory
remarks on the North Sea itself.

Figure I gives the general distri bution of water depth in
the North Sea. Apart fram some exceptions it is a shallow sea
whi ch, on the bas i s of depth and general bottom character i st I cs
can be divided into the Southern North Sea  south of Doggerbank!
with maximum depth sl ightly more than 50 meters, the Central
North Sea with depths down to 100 meters, the Northern North
Sea with depths down to nearly 200 meters, and the Norwegian
Channel, which has a minimum depth of about 225 meters off
Stavanger and a maximum depth of slightly more than 70C meters
in the Skagerrak. The well-known division of the Horth Sea
Into jurisdictional sectors belonging to the surrounding coasta'I
states does not allow for this natural division. The jurisdic-
t'Ional boundaries intersect the natural sea floor boundaries.
This is also true for the sub-bottom, and some of the oi 1 and
gas-bearing structures in the middle of the North Sea are situ-
ated partly in the Norwegian sector, partly in the British sec-
tor.

Figure I l gives the distribution of the di fferent water
masses in the North Sea as based on differences in salinity and
chemical composition. These water masses are formed  a! by
mix'Ing of ocean water flowing in from the Atlantic and from the
Channel with river water and with brackish water from the Ba'I-
tic, and  b! by gradual changes in composition, especially in
the content of phosphate, nitrate and sil icate, which take
place when the water moves through the liorth Sea. The bound-
aries between the di fferent water masses are not sharp; there
is continuous movement of water across these boundaries.
Th«e is a general counter-clockwise circulation in the North
Sea> with water from the Atlantic Ocean flowing in from the
northwest around Scotland and Shetland and water from the
Ch~n~el flowing in through the Strait of Dover, while the out-
flow into the Atlantic Ocean is conrentrated in the northeast
along the Norwegian coast. This circulation actually is very
compl icated and tends to be variable, being strongly influenced
by meteora 1 og i ca 1 cond i t i ons and by d I f ferences In dens i ty of
the ~ater, as wel'I as by the tides. It, takes in the order of
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one to two years to renew the waters of the North Sea.
division into jurisdictional sectors also does not al ]Qg for
the natural boundaries between the water masses; the sam
applies to the eastern limit of the North Sea between Norway
and Denmark, as fixed in 1951 in the Laws and Regulations ~ tg
Regime of the High Seas. This limit is drawn from the Lindes
naes Lighthouse on the Norwegian coast to the northwest point
of Denmark  Hanstholm Lighthouse! and cuts the Skagerrak off
from the North Sea. Topographica'lly and structural ly, however
the Skagerrak and the Norwegian Channel belong to the same
unit; also, hydrographically, the Skagerrak is part of the North
Sea. Mater from the Southern North Sea flows along the north
coast of Denmark into the Skagerrak and also water from the
Atlantic Ocean, flowing into the North Sea around Shetland and
fol lowing the western side of the Norwegian Channel, reaches
the Skagerrak. Here the waters from the Southern North Sea and
the Atlantic are mixed and outflow from the Baltic is added.
This mixture, called the Skagerrak-water, goes northward a]ong
the Norwegian coast and flows out into the Atlantic Ocean.
natural limit of the North Sea in this a rea is therefore formed
by the coastlines of Norway, Sweden and Denmark and by a line
across the Kattegat, from Cape Skagen to Sweden.

In the north the natural limit of the North Sea lies some-
where near a line from Shetland to Cape Stad on the Norwegian
coast slightly north of 62oN, instead of along the 61st degree
of latitude, which was fixed as the northern limit in 1951, It
fol lows from the above that when thinking about sea-use planning
in the North Sea, we have to take into account that the naturat
boundaries, as wel I as the natural 1 imi ts in the east and north,
are very different from the jurisdictional ones.

In the North Sea the tradi tional activities, fisheries,
merchant shipping and warfare, go back in time at least as far
as the Roman period. Al 1 countries bordering the North Sea have
a long seafaring tradition. The way these activities are car-
ried out has changed very much duri ng h istory . Industrial dev-
elopments since the beginning of the loath century profoundly
changed their character and increased their scale. The number
of ships, thei r size and speed are larger than ever- The~e
have been important shifts towards different types of ship~
and cargo as well as to different techniques of fishing and
treatment of catches.

ln the North Sea, merchant shipping is concentrated in
Strait Dover and in the Southern Bight, which is the southern
part of the southern North Sea between England on the western
side and France, Belgium and the Netherlands on the caste~~
side. At present annual transport of oil through Strait Dover
is in the order of 220 mi'llion tons of which two-thirds go to
Rotterdam and Antwerp and the remainder chiefly to north Germ n
ports further east in the Southern North Sea- On the average



SEA- USE PLAhfNZNG

g00 merchants ships pass Strait Dover daily, again mainly
f ports in the southern North Sea. Also there is a consid-

amount of fishing going on in this area,

traditional activities, other activities have been
developed or are planned in the North Sea, including oi l and

p roduc t i on, ext. rac t i on of g rave l and sand,
dumping of waste and the construction of artificial islands.

of these activities hinder or harm other activities. some
are mutual ly exclus > ve. Thus, deep-draught shipping needs
traffic lanes which cannot be obstructed by offshore cons'truc-
ions the upkeep of marine life as it is today is incompatible

pollution from oil and other waste; fisheries are hampered
by pipelines and by the extraction of gravel and sand from the
seafloor, pIpelines are hampered by fishing gear. The future
of the North 5ea as a buffer zone between areas of important.
coastal development is diminished by industrial developments
within the sea . Artificial islands involve permanent occupation
and bring problems concerning site location, provision of build-
ing materials, transportation, waste disposal and interference
with other marine activities. Last but not least, the develop-
ment of these acti vi ties in the North Sea has a profound impact
on the coastal areas as well as significant social consequences.

lt is perhaps not surprising that the Netherlands is among
the countries where sea-use planning is a serious proposition
and is considered a necessity. There is by now a considerable
amount of experience here with land planning in a densely popu-
lated and intensively used country. There is also a long mari-
time tradition and a lasting experience with expansion into the
coastal sea. Horeover, since the late 1'960's, the North Sea,
and especially the shallow Southern Bight, became increasingly
regarded as a probable solution to alI kinds of problems on
land. The dumping or discharging of waste 'into the North Sea,
including city sewage and chemical waste, increased. All kinds
of proposals were made for placing industries of other activi-
ties that are too noisy, too dirty or too dangerous, on arti-
ficial islands in the North Sea, Thus, plans were put forward
by government agencies as well as by private Initiative to
locate a 1 arge international airport on a fixed or floating
island off the Dutch coast, to build a large industrial center
for the treatment of waste materials in the middle of the
Southern Bight, to construct an offshore deepwater port that
would be able to receive the biggest ships, and to place nuclear
reactors as well as a terminal for liquid natural gas on an
artificial 'island. Similar proposals for the emplacement of
nuc'lear reactors in the sea were made in Belgium and also have
been considered in Britain. Plans for the construction of a
flo~ting power station in the German Bight, using locally pro-
duced natural gas, are in an advanced stage.
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The most comprehensive proposal so far has been made by a
group o n up of industries for an industrial complex to be placed on
an artificial island either in the D~tch ~actor off Rotterdam
or northwest of the Gutch Madden Sea or in the British sector
off Great yarmouth. it would involve a large island with a
cluster of industries including oil refineries and petrochemr-
c*l industries, ferrous and non-ferrous industr ies, storage and
transsh'I pment of bul k cargo   in part i cul a r o f dangerous cargo!
an emergency harbo r, a terminal for liquid natural gas, p~r
plants and waste treatment faci lit ies.

In Figure I I I the extension of al l present and planned
activities in the Southern Bight i s shown, except f isheries,
since fishing as well as the spawning areas of conlnercial fish
species cover almost the whole area. indicated are shipping
lanes, military t rai ning areas . dumping areas, areas where waste
is being burned from ships, larger natural gas fields, as well
as platforms and drilled holes. pipel ines for natural gas and
two short ones for waste disposal, telephone cables, concession
areas for the extraction of sand and gravel, and locations pro-
posed for arti flcial islands and a windpower station. This
picture is somewhat misleading in that activities can take
place on the seaf'loor that do not affect act ivi ties at the sur-
face, but it conveys the scale of activities in the southern
North Sea.

Existing developments and future plans wi l 1 have a profound
impact on the North Sea and the coastal areas, as has already
been the case in Scotland, Shetland and Norway because of North
Sea oil and gas developments. Coastal states therefore should
antiripate and decide at an early stage on the desirabi lity of
certain developments and should plan early for the inevitable
effects of offshore developrrn:nts. Especial ly in an area like
the southern North Sea, where the increasing activities involve
more and more space, plans are being made for very complex
changes with increasing interaction between marine activities.
There is a strong need for some kind of sea-use planning.
use here the word planning and not management, although there
is no generally accepted definition of what sea-use planning rs
or should be. There probably is no sharp distinction between
planning and management. Management, if it is done well, will
involve a lot of planning. I use the word planning here because
it conveys the development of a broad framework and of general
concepts, because it involves the expression of what you want
wrth the North Sea or with certain parts of it, and because it
stresses the interrelation between activities. Whereas man-
agement tends to be mre concerned with a number of separate
activities that have to be managed.

At present, sea-use planning, so far as
carried out by government agencies on an ad-hoc basis for sep
arate activities, although in the Netherlands some study
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being done on a wider scale. This i s done by the Ci vii Plan-
ning Group of the Technical University at Oei ft and by at least
two government study groups, one concerned wi th, among other
things, the feasibility of sea-use planning, the other one con-
cer~ed with the ronsequences of the construction of one or more
artificial islands in the Dutch sector of the North Sea.
discussions in the Dutch Parliament on the budget of 1977
lack of adequate planning law for the North Sea was recognized
by various representatives as well as by the government.
then minister for housing and physical planning indicated that
he would explore the possibilities for a study on the legal
aspects of a passible North Sea planning law. It was observed
that at present provincial and local government as we' ll as the
population in general do not take pa rt in decisions concerning
the North Sea except at a very late stage; whereas for land
planning there are extensive procedures for preliminary consul-
tation and discuss'ion. Also, it was recognized that there is
no adequate framework for coordination of all the aspects of
North Sea use that are now regulated separately . I may mention
briefly that some discussion on sea use planning is going on in
Britain, that coastal zone planning is being developed in France
and that in the United States there is a movement towards more
extensive planning of activities in the offshore waters.

ln the Netherlands planning on land is done on the level of
municipalities and regions, while the main I ines are laid down
in nationwide plans and structural outlines. At the local level
it has been pushed towards great detail, but even compared to
nationwide planning, sea-use planning has to be done on a
larger scale than planning on land, as is indicated by, e.g.,
the width of shipping lanes, the size of fishing grounds, the
areas needed for gravel extraction and the area pol luted after
a serious tanker accident. Sea-use planning therefore does not
have to go into much detail but it has to be done internation-
al'ly. It should also allow for the different character of a sea
area as compared with a land area since in the sea activities
can be simultaneously carried out at the surface of the water,
ln the water and on the seafloor  as well as in the air and in
the subsoil!, Also, boundaries in the sea are fluid-like in the
air, instead of fixed as on land or on the seafloor.

With regard to classifying the separate activities, several
kinds of subdivisions can be made, such as those based on mobility
 fixed, moving along fixed routes, or moving along variable
routes! and on the basis of the relation with the mainland
Some activities  fishing, oil and gas production! are primarily
done at sea with certain consequences for the mainland.
other activities  shipping! there is primarily interaction
between the activity on land and in the sea, and some activities
 extraction of sand and gravel, waste dumping and artific»1
islands! are the direct consequence of developments on the mal"
land. Sea-use planning should al'low for these different



SEA- USE PLANING

r;es to the extent that some problems at sea may be
i�d more by a different policy on land than by sea-use plan-

ning- The planning activity should work towards some kind of con-
on what the future of the North Sea should be. As

pointed out ln a report on North Sea planning by van Hoorn and
Jong �9g7! the North Sea has basicaily seven functions. It

5 a very large natural area. It is an open space and acts as
b�ff r between highly developed areas. It ls used for activI-

shipping and recreation that do not exclude future
for the extraction of limited resources of

erais, including gravel, oil and natural gas, and is used
dmping and discharging waste substances, Finally, the

North Sea is considered to be a suitable area for activities
that on the mainland for some reason or another lead to diffi-
culties The interaction between these functions leads to
spatial and environmental conflicts. Sea-use planning, like
all planning, therefore involves making choices directed towards
one or more of these functions.

In an attempt to establish a conceptual framework for
North Sea plann'Ing van Hoorn and de Jong �977! proposed four
models:

the North Sea remains exclusively a nature reserve, an
open space and a buffer zone between developing coastal
areas' This is an extreme case, implying that important
activities that have already been developed in the North
Sea should be stopped'

the North Sea remains as much as possible a natural area,
and is used for activities that do not exclude future
use, as well as for exploitation of limited resources
and for discharging and dumping waste. In this model
the present situation is continued.

the North Sea remains a natural area and is used only
for activities that leave room for future use. This
corresponds more to a policy of conservation of resources
and of preservation of the North Sea for use by future
generations'

- the North Sea is used primarily for exploitation of
resources, for discharging waste, and for activities
that cause serious problems on land. This is another
extreme with full exploitation without regard for future
use or for other functions or qualities of the North Sea.

The planning measures that are needed differ for each model,
but considering that realization of both extremes is not real-
istic or desirable, we arrive at concepts wherein either
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conservation is given more emphasis or short term exp loitatio .
For both types of concepts a planning pol i cy can be worked o«
in four levels, as proposed by Miggerts �976!:

- on the first level, international coordination and !on�~
lation of guiding principles on the use of the North Sea

- on the second level, the drafting of structural outli«s
particularly for those act i vi t ies that cover the entire
North Sea, I ike oi I and gas production, merchant shippl>g
fisheries and military use of the sea.

- on the third level, the drafting of regional structural
outlines and zoning in speci fic areas such as parts of
the Southern Bight and the Scottish coast.

- on the fourth level, the drafting of project plans which
have a strong technical character, for projects like
pipelines, artificial is lands or natural gas terminals.

I have yet to mention the feasibil i ty of sea-use planning
in the North Sea which is largely a question of appreciation.
I t would not do, I think, to aim at more bureaucracy, such as
establishing a new ministry or department or a broad comnittee
for coordination of government activities. A government agency
with broad possibi 1 ities for cooperation wi th al 1 kinds of
spec'ial ists and for international cooperation wi 1 1 do, The
main difficulty is probab'ly the complexity of the problems
involved. Also, the problems tend to come to the surface piece-
meal so that it is difficult to obtain a good overview. To
overcome this, some effort. and much creative thinking will be
necessary as we 11 as great flexibility in approach. The latter
will also be necessary when short-term decisions will have to
be made and when sea-use planning has to be di rected towards
regional plans and towards planning of certain la rge projects
like an artificial is'land. Nevertheless North Sea planning
should involve primarily the whole of the North Sea and should
work towards an international basis in the form of a general
agreement among the bordering states on the use of the North
Sea.
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The subject an which the writer was invited to prepare
this paper is the legal framework for sea-use planning, with
particular emphasis on the North Sea. It was intended that It
should present, in analytical terms, the national and interna-
tional law problems associated wi th sea"use planning. "Sea-use
planning" is not of course a term of art, and no generally recog-
nized definition af the concept seems to exist. Since, however,
it is obvious'ly impossible to examine the legal framework for
sea-use planning unless the meaning and scope of the term is
reasonab'ly clear, the purpose of the f irst part of this paper
must be to provide a working definition.

I. The Meanin and Scope of Sea-Use Planning

"Sea-use planning" is a term which has become fashionable
in the past few years, but it has been used with a variety of
meanings. In some contexts it is used interchangeably with
"coastal zone management," whereas in others it refers to sea
space more general ly.

Ccementators in the United Kingdom have been interested in
sea-use planning main'Iy as a function of national government
and have not concerned themselves too much with the scope of
the term. Thus, in a Fabian pamphlet, the purpose of which was
to insert the phrase into the British political vocabulary
 Young and Fricke, 1975, p. 3! and which spoke of sea-use plan-
ning as "a necessary function of government"  Young and Fricke,
1975. p. 1! and "a necessary intel lectual tool," El izabeth
Young decided not "to define the concept, which is new but
rather to draw attention to the consequences of its absence as
a mode of thinking about off-shore developments''  Young and
Fr i cke, 1975, p. 3! .

Replying to a subsequent debate on sea-use planning in
the House of Lords  February 1976, Col. 557!, Baroness Birk.
while denying the existence of "any real definition," neverthe-
less came close to providing one in saying that:

Primari ly, I understand It to mean that what we do on ~
in, or under the sea should be done by design,
accordance with a positive and cohesive approach ~
rather than dictated solely by the accident of immediate
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pressures. Further, our decisions about the use of
the sea should be based on consideration of all the
relevant factors and forward projections in order to
take amp'le account of future developments. l also
understand it to mean that, in our relations with
other countries, we should be guided by a balanced
appreciation of all our various interests in the seas.

in other words, we have to have an international as
wel 1 as a nat iona'l approach. The fundamental question
which has been raised tonight is whether the Government
has the body of information, including information
about future developments, and the necessary machinery
o f co-ordinat i on between di f ferent Government Depart-
ments, to enable them to achieve these objectives.

The "key question" for her was "whether our administrative
machinery is really adequate to cope with this dimension of our
society"  Debate, February 1976, Col. 559!.

is clear from the debate in the House of Lords that the
analogous concept of land-use planning has been a major forma-
tive influence on the thinking of many of the advocates of sea-
use planning. ft would appear that in most cases the influence
has been more or less subconscious and that the validity of the
analogy has been accepted without much thought. It is perhaps
useful therefore to an inquiry into the meaning and scope of
the concept of sea-use planning to make explicit the kind of
model of p'lanning which is probably implicit in the very use of
the term 'sea-use planning.'

The model will of course vary in detail from state to
state but may be illustrated by reference to the British varl-

lt is easy to forget that even in a highly developed,
densely populated country like the Onited Kingdom, the "need
for co-ordination and central control over the use of land
became generally recogn ized  only! in the present century.
before then it had been thought that free and untravelled enter
prise was necessary for national prosperity; any extension of
Government activity beyond what was considered its prope~
sphere would have been iooked upon as an encroachment on per-
sonal liberty and likely to handicap initiative"  Town and
~Cr>untr , 1975, p. 1!. The result was urban congestlun and a
suburban sprawl on good farming land and over rich mineral
4eposits. This laissez-faire phi losophy thus resulted in the
sterilization of some of the country's most valuable natura'l
resources, in addition to creating serious social difficulties.
l t was a belated appreciation of the results of thi s pol icy
which led to the passing of the Housing, Town and Country Plan-
ning Act 1909, the forerunner of the much more comprehensive
legislation which now operates in the United Kingdom. The
basic purpose of the system of land-use planning has been
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described as being "to ensure, as far as possible, that land is
used In the best fnterests of the nation as a whole,
being simply subject to market forces"  Town and Countr, 1978
p. 'I!.

Under current planning legisiation, the local p'fanning
authorities prepare a plann'Ing survey which takes into account
the main physical and economic characteristics of the area and
provides details of, inter al ia, land use, population,
transport. This planning survey serves as a basis for the dev-
elopment plan which consists of two parts, a structure plan and
one or more local plans. The structure plan requires minister
ial approval and consists of a written statement, illustrated
diagranlnatically and setting out and justifying policies and
general proposals for development and other use of land.
local plan, which must conform to the structure plan, consists
of a written statement and a map showing the nature and loca-
tion of future development and other land use in the area. All
devel opment requ'I res planning permi ss ion and, in cons i dering
applications, the local plannfng authority must have regard to
the provisions of the deve'lopment plan. Planning permission is
normally granted  or refused! by the local authority but the
Hinister may "call in" controversia'I applications and there is
ln any event a right of appeal to the Minister. Extensive pro-
vision is made, as an essential part of these procedures for,
publicity for, and pub'lic discussion of, development plans and
planning app'Iications, and an important role is played by inde-
pendent inspectors and public local inquiries  Town and Count
l975; Iteap, 1978!.

The analogy is certainly a tempting one, given the fear
that the mismanagement of what a Government Minister recently
referred to as the second industrial revolution, based on the
sea  Birk, February 1976, Col. 559!, might, like the fi rst, pro-
vide for the needs of powerful sectorai interests in a piece-
meal, uncoordinated manner, at the expense of the broader
interest of the caenunity at large. Ifor is it difficult to
sympathize with the type of idea I scenario to which thinking
along these lines tends to lead. Mould it not be a fine thing
if we could draw a Rawfsian veil of ignorance over our eyes
and, innocent of present maritime boundaries and the distrfbu
tion of rights and resources, conduct a planning survey of the

Oxford U.P,, 1972, whereby the jurist attempts to
work out the principles of justice from a hypothetical orfgl
nal position, that is, the position revealed when the "veil
of ignorance" excludes from the juri st's thinking the knowledge
of those contingencies of natural fortune or social circum-
stances whirh set men at odds and al low them to be guided by
their prejudices.
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North Sea and, In the I i ght of i t, draw up a liorth Sea cogyrrun-
ity «structural" plan and national "local" plans designed in
accordance wi th agreed North Sea Community crl terla7

The quest i on is how useful I s such think ingl The "rea l I st«
mrght wei I say that, whi le i t may be obvious that there Is a
need for a degree of sea-use Planning, It is equal ly obvious

sea-use planning al ready takes pl ace on several levels,
even though the process may not be so described. He would
pornt out that land-use planning in a national context ls a
very di ffe rent process f rom sea-use planning in an internation-

context, so different, indeed, that it is questionable
the analogy has any validity except in the most general

sense. Different levels of integration are involved. Land-use
planning is to a large extent concerned with the rational exploi-
tation of an area under the exclusive domestic jurisdiction of
only one state. Planning decisions can be made and conflicts
between competing users resolved in accordance with locally
agreed development plans reflecting a national scale of socio-
economic priorities. Sea-use planning may also of course be
concerned with sea areas under the exclusive jurisdiction of a
coastal state. Typically, however, it wlii refer to a number
of maritime j urisdictional zones in which competition rationae
materiae  fish versus oil for example! is aggravated by compe-
tition ratione personae  French versus Sritish nationals for
example! and in which decisions on use of the sea are made and
conflicts resolved by a variety of national and public inter-
national i nsti tutions, as well as, in the case of the North Sea,
by the institutions of the European Economic Community  EEC!.
moreover, in the light of the difficulties of coordinating poli-
cies even between the present nine states of the EEC, there Is
room for no easy assumptions about closer integration in the
years ahead among the member states of an enlarged European Com-
munity.

To sum up these preliminary thoughts:

 I! Advocates of the need for sea-use planning In the
North Sea are aware that there is much law and regulation of
mari'time activities and many institutions concerned with maf I-
t ime a f f a i rs on the na t i ona I, internat i ona I, and European Com-
munity level s. Their comp'laint is that the problems tend to be
deal t with piecemea'I and in isolation rather than as integral
parts of an overa1 1 coordinated pol i cy for the rat i onal exploi-
tationn of the sea. The need, i t is argued, is not for more
government but for more coordination in government,

�! it can thus be said that the demand for sea-use plan-
»ng is essentially a plea for the provisionision of institutions

and procedures capable of ensurrng the rationionai coordinated
exPlo itation of the sea In the interests of theof the corrIrrunity at

large and in the light of adequate information,tion and the
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resolution of conf'1icts between competing interests in accord-
ance with agreed upon criteria .

�! In consIdering how best to respond to this p'Ical it
should be borne in mind that planning models developed for the
rational exp'loltation of land in areas subject to the exclusive
] urisdlctfon of one state are not necessarily suitab'fe for
transplantation to a marine environment subject to a multiplic-
Ity of Jurisdictions.

I I. The Le al Framework

Having arrived at a rough worki~g definition of sea-use
planning, the next task ls to provide an understanding of the
present legal framework within which proposals for sea-use
planning would have to be developed.

For the purpose of this analysis, the definition of the
fiorth Sea used fn the f.'onventfon for Regulating !he Police of
the North Sea Fisheries, l882, has been adopted. The North
Sea Is thus bordered by the coasts of seven states, the United

Laws and Re ulatlons on the Ae Ime of the Hi h Seas,
Vol. I, n te at ons e s at ve er es, E E
f951, p. 9. Artie le IV xes the mits of the North Sea as
follows:

l. On the north by the parallel of the 61st degree of
latitude;
2. On the east and south:

 I! By the coasts of Norway between the parallel of
the 61st degree of latitude and Lindenaes Lighthouse
 IIorway!;
�! By a stra lght I ine drawn f rom L indenaes L f ght-
house  Norway! to Hanst'holm Lighthouse  Denmark!;
�! By the coasts of Denmark, Germany, the Netherl ands,
Belgium, and France, as far as Gris Nex Lighthouse;

3. On the west:
  I ! By a straight I I ne drawn f rom G r i s Nex L i gh thouse
 France! to the easternmost lighthouse at South Fore-
land  England!;
�! Sy the eastern coasts of England and Scotland;
�! By a st raight lfne joining Duncansby Head  Scot-
'land! and the southern point of South Ronaldsha
 Crkney Islands!;
�! Sy the eastern coasts of the Orkney islands;
�! Sy a straight. Ifne joining North Rona'Idsha Light-
house  Orkney Islands! and Sumburgh Head Lighthouse
 Shet 'I and I s I ands!;
�! By the eastern coasts of the Shetland islands;
�! By the merfdlan of North Unst Lighthouse  Shetland
Islands! as far as the paral lel of the 6'1st degree of
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Kingdom, France, Belgium, the Netherlands, Germany, Denmark,
and Norway. Qf those seven states, only Norway is not a member
of the EEC. It must also be borne ln mfnd that the North Sea is
extensive'ly used by non-North Sea states for a variety af pur-
poses. The term "North Sea" ls taken to include not only the
whole water column, but also the subjacent seabed and subsoil
and the superj acent ai rspace. As so defined, the North Sea pro-
vides a number of valuable uses. Without attempting an exhaust-
ive enumeration, the Interests involved include navigation,
f'ishing, exploitation of Inanimate natural resources  oil, gas
and gravel for example!, cable and pipe laying, the establish-
ment and use of artificial islands, installations and structures,
the production of energy from water, currents and winds, scien-
tif'ic research, env'Ironmental conservation, military uses,
recreational uses and overflight.

ln consfdering the planning of these uses of the North Sea,
the politician tends to think of sea-use planning as a process
of national government; the international lawyer tends to place
emphasis on the jurisdictional framework created by interna-
tional law within which sea-use planning must take place; and
the EEC official has a marked tendency to regard it as a basic
tenet of natural law that the role of planner-in-chief should
fall to Brussels. It is more useful, however, to view the
situation objectively from outside the three systems of law and
lt can be said that:

�! Some maritfme affairs are within the exclusive domes-
tic jurisdiction of the coastal state and planning In relation
ta such affai rs ls therefore an exclusive function of national
government.

f2! In a second category of maritime affairs, the sover-
eignty of the coastal state ls limited by rules of European Cone
munity law and planning ln relation to such affairs is a function
of both national government and of the institutions of the Eurcr
pean Corenunlty.

�! In a third area of maritfme affairs, the sovereignty
of the coastal state is iimited not only by rules of European
Convnunfty law but also by ru'les of public international law.
In relation to these matters, a multiplicity of Institutions
may have a role to play ln sea-use planning: national govern-
ments. the institutions of the EEC and a variety of public
international Institutions.

latitude.
The same deffnltion is adopted for the purposes of the Conven-
t'lon respecting the Liquor Traffic in the North Sea, I887
 ibid, p. 262, Article l!.
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�! Final ly, there are maritime affairs in relation t
which the sovere ignty of the coastal state i s l imi ted b�
of public Internati~al law alone and the planning function

may
thus be shared by national governments and public
institutions.

An understanding of this fundamental part of the fram ~rk
of sea-use planning may be assisted by the diagram in Figure

Since the regulation of marine affairs is taking place o�
three different 'levels, the first and most important question
to ask is whether sea"use planning is a recognized function
the institutions operating on these three levels and, I f
have they been given the necessary powers to undertake effective
and efficient sea-use planning.

l. Sea-Use Plannin as a Function of Nat,ional Government

It is beyond the scope of this paper to make a comparative
study of the provision made within each of the North Sea states
for sea-use planning. Ail that wi I t be attempted here is a
short, illustrative account of the position in the United King-
dom and an even more brief reference to recent developments in
Sweden.

in the United Kingdom, a review of the arrangements for
coordination of government responsibilities for marine affairs
was made in 1976. On June 8, 1976, the Prime Minister stated
that it had shown no need to introduce fundamental changes in
existing ministerial responsibi'lities  Marine Activities, l977,
p, l!. The Lord Privy Seal was, however, given the responsi-
bility for coordination of policy in matters connected with the
law of the sea, and the use of the sea and seabed, as well as
continuing to perform the role of coordinating measures for the
protection of British offshore and other maritime interests.
in a further statement made on July 30, l976, the Prime Minis-
ter announced the establishment of a new Interdepartmental Com-
mittee on Marine Safety  ICHS! to coordinate the developmen't
and implementation of policy relating to safety at sea  Harine
Activities. 1977, p. I!. Fol lowing the Amoco Cadiz and Efeni y

7 9797.
declined to accept the view that the setting up of a new Depart
ment of Marine Affairs would add to departmental coordination
in relation to oil tanker disasters  The Times, June 237 l979! ~
He did, however, arrange for an inquiry 9nto the effectiveness
of the procedures used in dealing with the Amoco Cadiz and

9797~
Government announced on August 2, l978 that a smal i Contingen
cies Planning and Operations Unit was to be estabi i shed, based
in the Department of Trade but with strong support
Navy. 3
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Exclusive domestic jurisdiction of coastal State.
P I arming author i ty: nat iona 1 government.

Sovereignty of coastal State I lm'Ited by 'EEC law,
Planning authority: national government and EEC
institutions.

Sovereignty of coastal State limited by KEC and
international Iaw. Planning authority: national
government, EEC Institution, and International
Institutions.

Sovereignty of coastal State limited by interna-
tional law. Planning authority: national govern-
ment and International institutions.

fIGURE I
I'Ianning Jurisdiction on DIfferent Levels of integration
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One of the fruits of the debate on sea use p]annin
United Kingdom and of the consequent establishment of
has been the publication in f977 of a 49-page booklet p

bif
Government De artments and encies. T e table
reproduced from this publication, provides a bird s e�
the cuf rent situation, though ii must be added
beccmes even more complex when the fine detail is added

It is difficult for the outsider to assess the effl~cy
the changes in government structure which have been Intr~�
other than by observing results over the medium term It may
not be wishful thinking, however, to dfscern a change In the
Government's attitude- Speaking ln the House of Lords debate
In February 1976  Col. 520!, Lady Lfhf te regretted that i'There
is no one whose job it is to take a s~no itic view." perhaps it
is more than a coincidence that the inquiry ordered by the pri
Hinister into the effectiveness of oil pollution emergency pr
cedures, was described by &ftehafl ".. as designed to take a
s no tic vfew of all the departmental, local authority and Inter-
nat>ona interests involved"  The Times, June l, 1978!.

ConInentators In the United Kingdom have in the main adopted
a rather broad, general approach to the question of sea-use
planning. They have drawn attention to the need for more coor-
dination in policy making, on the basis of better information,
more widely disseminated. They too have made general proposais
for the creation of new Departments or the allocation of a
coordinating role to an existing Minister and the adoption of
planning procedures suggested by the analogy with 'land use plan-
ning. Relatively little attention has been focused, however, on
what is usually called "coastal zone management." The extent
of this zone is loosely defined, but the term fs usually intended
to refer to the foreshore and a narrow strip of adjoining land,
together with the more landward of the sea areas lying within
the limits of national jurisdiction. That this area has attracted
relatively little conmient iS nOt SurpriSing, for only the spec-
ialist can hope to unravel this legislative baf 1 of knots. For-
tunately, one of the writer's colleagues in the Centre for
Marine Law and Policy, John Gibson, has made a start on this

3Written answer by Secretary of State for Trade to a
Conlnons Question. The report on the basis of which the deci-
sion was made has been published as Accidents at Sea Causing
Oil pollution. Review of Contin enc asures, Department o<
Trade, H.N.S.O. 197

4
See also the informat ive descript fon of Government

responsfbilities for maritime safety" given by "~
Secretary, ttarine Division, Department of Tra<e, in yra8e
~lndostr , April l8, 1975, pp. 130-134.
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re ference to a few of his observations may serve to
1 uiiii nate th i s somewhat neg 1 ected aspect of the overa 'I 1 prob-

of sea-use planning.

Gommen t I ng on the f act that no attempt has yet been made
to I n teg rate t he corpus of I aw regul at i ng the performance of
numerous i n te rconnected act i v i t i es of a coimne rc i a I, admI n I s t ra-
t-,�e or recreational character pursued within the same coastai

Nr. Gibson  p. 1! observes that:

di ff lculty i s due partly to obsolete jurisdictional
distinctions between terra firma, foreshore and sea,
whereby rules have delve opeT in comparative isolation
and wi thout reference to the relationship of adjoining
ar'eas Secondly, the survival of anachronisti c prin-
ciples of coimnon law alongside statutory provisions of
more recent origin has produced an unhappy marriage of
antithetical doctrines that inhibits the Implementation
of new policies. Thirdly, piecemeal powers are dis-
tributed among a wide variety of governmental institu-
tions and official bodies, whose insular traditions
have created a complex and uncoordinated structure of
overlapping constraints.

The depth of these problems has escaped popular atten-
tion, because they are frequently rooted in local
legislation and practice that have been omitted from
presentations of public general law.

Mr. Gibson's researches have led him to the conclusion
that:

Many of the problems afflicting the coastal zone are
aggravated by the inaccessibility of the local Acts
and Orders under which it is governed. Not only are
these often excessively old, but they are mostly
omitted from the annual volumes of public legislation,
and there are wide discrepancies in official procedure..

The general result is that individual inst'itutions are
largely unaware of each other's powers and responsi"
bil ities, and do not always possess all the statutory
materials describing their own functions. This defect
could best be remedied by a progranlne of g'of le islative

consolidation, similar to that which is now being
undertaken by county councils  Local Goa Government Act

1972, s. 262  9!!.

lt f shionable to assert that a solutlution to the
is a

t would bedifficulties of the maritime environment wouefound in the imposition of central ized ministeria
direction. Such claims ignore the exextreme complexi ty
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and incons i stency of the 1 ega 1 f ramework w i thin
which a supervisory department would have to operate
There is a danger that a further tier of bureaucratic
constraints would merely inhibi t the performance
subordinate dut i es, unl ess the 1 aw i tsel f has first
been thoroughly overhauled. Hi therto, the' failings
of the existing system have been obscured by adminis-
tr'ative compromise, but that palliative is no longer
adequate to satisfy the new demands upon mar.ine
Laws that depend for their acceptance on the ignoranc~
of those who implement them do not deserve to be
retained  Local Government Act l972, pp, 21-22!

lf this brief account of the position in the United Q ng
dom has any relevance for a wider study of sea-use p]arming
is that one must beware of oversimplifying the problem, of
ing complex legislative problems by a simple restructuling of
departmental responsibilities, of the careless borrowing of
analogies from different environments and different countries,
with their quite di f ferent historical backgrounds. @hi le such
government restructuring may be helpful and such analogies
fruitfu'I, they are no substitute for a thorough review of what
wil I frequently turn out to be a complex tangle of uncoordinated
laws and regulations, ancient and modern.

lt rather follows from this conclusion that it would be
rash of the writer to venture to conInent upon the position in
other North Sea states, especially in the presence of col ieagues
from these states. I t may, however, be of interest, by way of
comparison, to refer in the most general terms to recent devel-
opments in Sweden.5

The question of sea-use p'lanning has been under considera-
tion in Sweden for some years, the Comnission on Oceanic
Resources having proposed the establ ishment of a "Special Dele-
gatio~ for Oceanic Resources" as long ago as in its report of
l972. The Government was unwilling to act on these proposals

5Norway 'introduced a measure of governmenta l restructur-
ing even earlier with the appointment of Mr. Jens Kvensen as
the first Norwegian Minister for Law of the Sea Questions in
>974- It would, however, appear from reports on his activities
that his kinistry's main function is in the area of Interna-
tional relations, particularly the coordination of fishery net
tiations.

6
Swedish Ministry of Industry report on Samordning Av

Havs resursverksamheten   Indus t r i depar tementet 1977-O6 3O i
1 1977: 5! Stockholm 1977, Engl ish surlnary, pp. I11-118, at
p. Ill ~ The writer is grateful to R. Churchill for drawling
his attention to this report.
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at that time and a new commission was set up in 1975 as a result
of par] iamentary pressure on the Government.> The Caenission's
report, pub 1 i shed in 1977, makes fami 1 i ar reading for the stu-

of Bri ti sh marine affai rs. The fol lowing passage wl 1 I per-
haps serve to convey the f 1 avor of the report:

Ten mini stries are more or lIss deeply engaged on mat-
ters of oceanic resources...

A] though the work on oceanic resources is dispersed
in many ways, some sectorial c.oordination exists and
some ef forts are be ing made to achieve un 1 ted and more
efficient work in the field as a whole,

within the ministries concerned the work of the dif-
ferent sectors is coordinated in the normal way. On
certain issues, e.g., the estab>ishment of heavily
pol luting industrial plants in coastal areas, the
matter must b~ deal t with jointly by a number of
ministries...

The various specialized agencies also have the natural
responsibility as coordinators in their own branches.
Hany authorities are explicitly assigned the respons'i-
bility for coordination. Increased coordination has
recently started wi th in the Physical National Planning
Department of the Hinistry of Housing. During the
autumn of 1976 a special working group, the Marine
Environment Group, was established. It consists of
representatives of most of the authorities dealing
with oceanic resources. The group's work forms part
of physical national planning, which aims at achieving
the best possible use of land and water resources in
the country, 10

Natura'I ly there are great diff icul ties in coordinating
the work on oceanic resources. The ministries dealing
with this field represent and plan for their special
sectors and act in relation to these plans. The work
on oceanic resources is not considered a special sec"
tor, and the ministries do not issue directives for
the total work on oceanic resources, For the time

Ibid.

8
ibi d., p. 112.

9 Ibid., p. 114.
10 Ibid., p, 114-11$,

449



being. there is no overall programne for the t~t,l
work an oceanic resources.

Mithin government agencies and separate sectors dif
ferent activities are of course jointly planned,
Sut there are no administrative means for joint plan-
ning of activities in several sectors. As it fs,
the authorities try to attain the best possible
results within their special sectars, but it is by
no means certain that acceptable results for the
total work on oceanic resources can be achieved.
There is also a great risk that personnel and tech-
nical equipment will be inefficiently used within
different organizations if looked upon from the view-
point of the total work on ocean ic resources. 11

The Conmission recommended that "a delegation for oceanic
resources" should be set up:

It should work as the Government's advisory body and
as far as possible independent'Iy of sectoria'I inter-
ests. The delegation should be responsible for the
establishment and continuous development of an overa'll
prograImne for work on oceanic resources. It should
promote Swedish oceanic research. It should advise
speciallsed agencies on the allocation of grants for
oceanic activities and work for more efficient use of
personnel and technical equipment in all fields. Fur-
thermore the delegation should be an organ for coop-
eration between government authorities and industry
and should mediate information and contacts in the
field of oceanic resources.

It was recomnended that the delegation should consist of
I 1 members served by an eight-man secretariat and that it
should be subordinate to and housed in the Ministry of Housing13
a Hin Istry which, as noted abave, already has marine planning
functions.

In a Mhite Paper published on larch 16, 1978  Prop. 1977/
78'- I67!. the Government accepted the Commission's recornmenda-
tions and propased that:

A body should be set up to coordinate Swedish marine
resources activity. The functions of this body shall

ll
Ibid., p. I16.

12
ibid., p. 117.

l3
Ibid., pp. 1I7- 118.

450



SEA-USE PLAHNIHG

include the establ ishment and development of a com-
prehens ive pr ogransne for the exploitation of the sea
and the protection of the environment together with
research and development concerning the sea. I t
shal 1 promote marine resource activities and work
for effect ive achievements in this area.

I t would seem then that the Governments of the North Sea
states are gradually becoming aware of two needs, each the
fesul t of the i n tens i f i ed use of the sea. Fi rst ~ there i s a
need to ensure that the left hand of government knows what the
right hand i s doing and that some agency should be given the
responsibi 1 i ty to supervise and coordinate the marine policies
of the various departments of government, Secondly, there Is a
need to review the corPus of law which has grown uP Piecemeal
oyer the cen tur i es to regu1 ate act i vi t i es i n the coastal zone .
Comparative studies in this area are, however, of only 1'imi'ted

in view of the peculiarities af the structures of govern-
ment in different states.

2. Sea-Use Plann In as a Function of the Euro earl Eco-

The extent ta which the EEC can play a role in sea-use
planning in the North Sea depends upon the material scope of
the Community's j urisdiction  over what uses of the North Sea
does it have jurisdictionT!; its geographical scope  does it
extend to all the waters of the North Seaf!; and its personal
scope  does it have jurisdiction over all states and other per-
sons using the North Seal! .

�! The material scope of the Conmunity's jurisdiction.

The ma te r i a 1 scope of the Cansnun i ty ' s j ur i sd I ct Ion i s
determined in the first place by Article 2 of the EEC Treaty,
which describes the "task" or "purposes" of the Camenity:

Article 2

The Cofwnunlty shall have as its task, by establishing
a conwnon market and progressively approximating the
economic policies of Member States, to promote through-
out the ConInunlty a harmonious development af eco-
nomic activities, a continuous and balanced expansion,
an increase ln stability, an accelerated raising of
the standard of living and closer relations between
the States belonging to it-

It Is complemented by Article 3 which provides that:
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Article 3

For the purpose set out in Article 2, the actiyiti
of the Cormunity shall include as provided
Treaty and in accordance with the timetable set o�t
there in:

 a! the elimination as between Member States, of
customs duties and of quantitative restrictions
on the import and export of goods, and of all
other measures having equivalent effect;

 b! the establ ishment of a cordon customs tariff and
of a common commercial pol icy towards third
count r ies;

 c! the abel i tion, as between member States, of
obstacles to freedom of moveme~t for persons,
services and capital;

 d! the adoption of a common policy in the sphere
of agriculture;

 e! the adoption of a comnon policy in the sphere of
transport;

 f! the institution of a system ensuring that competi-
tion in the commn market is not distorted;

 g! the application of procedures by which the economic
policies of Hember States can be coordinated and
disequilibria in their balances of payments remedied;

 h! the approximation of the laws of Member States to
the extent required for the proper functioning of
the coemon market;

 i! the creation of the European Soc.ial Fund in order
to improve employment opportunities for workers
and to contribute to the raising of their standard
of living;

 j! the establishment of a European Investment Bank to
facilitate the economic expansion of the C~unity
by opening up fresh resources;

 k! the association of the overseas countries and ter-
ritories in order to increase trade and to promote
jointly economic and social development.

It wilI be noted that it is said merely that the Commun
ity's activities shall "include~> those specified, thus
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this is not necessarily an exhaustive enumera-
moreover, additional powers are required for the

j nmen t of the Corrrmun i ty ' s obj ect i ves, resort may be had to
Article 235:

Article 235

I f act I on by the Communi ty shoul d prove necessary to
I n the course o f the opera t i on of t he corrmron

market, one of the objectives of the Corrmrrunity and
th f s Treaty has not p rov i ded the necessary Powers, the

shall, acting unanfnously on a proposal from
the Confnission and after consulting the Assembly, take
the appropriate measures.

ln considering the material scope of the EEC>s marrtrme
jurisdiction, i t is helpful to draw attention to the distinc-
tion between the relatively narrow, specific "activities"
referred to in Article 3 and the more general matters which
this article also includes among the EEC's activities. Tfre
adoption of corrmron policies on agriculture and transportl" are
two of the specific activities which clearly have a maritime
dimension,and of course the CorrIrron Fisheries Policy  CFP! is
being developed under the former head. It is also important,
howeve r, to be fu I 1 y awa re that the more general act I v I t ies
referred to in Article 3 may also provide a basis for Corrmrrunfty
intervention in the maritime arena. The need to abol ish obsta-
cles to freedom of movement for persons, services and capital,
to institute a system ensuring that competition in the cormron
market is not distorted, and to approximate the laws of Member
States to the extent required for the proper functioning of the
corrmron market, may all, from time to tfme, require Corrmrrunfty
action in re'1 ation to the uses of the Horth Sea. It is indeed
in reliance on these provision that the Corrmunfty has been able
to develop its environmental policy.

Since the CFP and the envfronmental policy are the two
most important of the CorrIrrunfty's maritime policies at the
present time, it may be helpful to consider in a little more
detail the basis of the Corrmunfty's powers in these fields and
the use which has been made of them by the CorrIrrunity. It is
also instructive to refer to the Corrwrunfty's powers in relation

14See, however, EEC Treaty, Article 84, under which it is
for the Council, acting unanimously, to decide whether, to what
extent and by what procedure appropr fate provisions may be laid
down for sea and air transport. Qn the scope for appl icatio~
« this and other provisions of the EEC Treaty to sea transport,

Iflzzf, "The EEC Treaty and the Merchant Fleets of the
Member States," Marine pol ic, October 1978, 2�!, pp- 2 7-268-2 4.
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exploitat'ion of the North Sea continental shel f. As
will be seen, despite the Conmnission's acknowledgment of the
sovereign powers of the coastal state over continental shelf
resources, the material scope of the ConInunity' s jurisdiction
s not static, and the development of an efficient Conmnunity

energy policy is bound to place limitations upon the powers of
national administrations.

 I! The Conan Fisheries Pol ic . Under Article 3 d} of
the EEC Treaty, the adoption o a conInon pol icy
of agriculture is one of the recognized activities of the Com
munity. That this conInon policy should embrace f isheries is
made clear by Article 38 which includes "fisheries" In its def
inition of "agricultural products." It is by virtue of these
provisions that the CfP has been developed through Regulations
2I41/70 and 2l42/70 � J, 1976, pp. I, 19!, Articles 98-103 or
the Act of Accession, 1972  Sweet and Maxwell, 1977!
Hague Resolutions of November 3, 1976  Bul i. EC 10-1976, pp 23

24!. As the Court of Justice made clear in the Kramer case:
It follows from these provisions taken as a whole that
the Caenunity has at its disposal, on the internal
level, the power to take any measures for the conser-
vation of the biological resources of the sea, meas-
ures which inc'lude the fixing of catch quotas and
their allocation between the different member-States. 15

A br'ief review of the progress made by the Convnunity, pur-
suant to these powers, provides a fair account of the Corenuni-
ty's sea-use p'lanning role in relation to the North Sea
fisheries and at the same time emphasizes the frustrations
placed upon that role by the decision-making process of the EEC.

Article I of Regulation No. 101/76 provides that:

Conan rules shall be laid down for fishing in mari-
time waters and specific measures shall be adopted
for appropriate action and the coordination of struc-
tural policies of Henber States for the fishing
industry to prorate harmonious and balanced develop-
ment of this industry within the genera! economy and
to encourage rational use of the biological resources
of the sea and of inland waters.

15Officier van Justitle v. Kramer and Gthers, Joined Cases
Nos. 3,, and 7, Preliminary rul ing of July I, 1976~
2. C.H.L.R. 440, at 469, Para. 14. The reference was to EEC
Treaty Articles 29, 4G and 43 Regulations 214}/70 and 2142/70
and Article IO of the Act of Accession-
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Article 2�! adds that th

Rules appl ied by each Member State In respect of
f j sh 1 ng i n the mari t Ime waters coming under I ts
sovere 1 gnty or withe n its Jurisdiction shal 1 not
lead to difference in treatment of other Member
States.

MNnber States shall ensure in particular equal con-
djtjons of access to and use of the fishing grounds
s j tua ted I n the waters referred to in the preceding
subparagraph...for all fishing vessels flying the
f 1 ag o f a ~mber State and reg i ste red i n Conlnun 1 ty
territory-

These provisions are complemented by Article 4, which
empowers the Council, "acting ln accordance with the procedure
provided for in Article 43�! of the EEC Treaty, to "adopt the
necessary conservation measures," if a stock of fish in the
waters subject to the sovereignty or jurisdiction of a Member
State is in danger of being over-fished. Finally, mention
shou'ld be made of Article 'l02 of the Act of Accession which pro-
vides that-

From the sixth year after accession at the latest,
the Council, acting on a proposal from the Corwnls-
sion, shall determine conditions for fishing with
a view to ensuring protection of the fishing grounds
and conservation of the biojogjca 1 resources of
the sea.

At first si ght, these artie'les would seem to make adequate
provision for the orderly development by the Ccemunity of a
CFP. Unfortunately, this picture is drastically altered when
it Is added that far-reaching derogatjons from the equal access
principle were written into the Act of Accession as a sine qua
non of the United Kingdom's membership. These derogations were
due to be reviewed in 1982. This review would have been
extremely difficult in any event. Given the detrimental effect
on the British fishing industry of the widespread extension of
North Sea fishery limits to 200 miles, the renegotiation of the
CFP looks like being well-nigh impossible without a change of
heart by either the United Kingdom or her Community partners.
The fact that the Luxembourg Accords of January 1966 would seem
to give the United Kjngdom a virtual right of veto in these
nego tiations scarcely eases the task  Brown, 1972. pp- 37-73!-

The continuing difficulties are reflected in the lack of
progress made since the Council adopted the Hague Resolutions
on jwjovember 3, 1976. ln accordance with these resolutions, the
Member States extended their fishery limits to 200 miles fro
January 1, 1977, and agreed that the exploitation of fishery
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resources in those zones by f i shing vessel s of thi rd states
should be governed by agreements concluded be'tween the Conlnunlty
and those third states. The Council also approved a statement
 Annex yi! to the effect that, pending the implementation of
ComInunity measures for the conservation of resources,
States would not adopt uni'lateral measures. I f, however np
agreement was reached in the fishery Conti ssions for 1977 and
no Comnunity measures cou'Id be adopted inmediately, the Member
States were authorized to adopt "as an interim measure and
a form which avoids discrimination appropriate measures
ensure protection of the resources situated in the fishing zones
off their coasts." Such measures must not prejudice the future
guidelines for Conmunity conservation provisions and the Member
States must, before ado tin such measures, seek the a roval
of the Conmlssion which must be consulted at all stages,

Since the Hague Resolutions were adopted, the Council has
been unable to secure agreement because of the firm opposition
of the United Kingdom to the various proposals prepared by the
Conmission. The consequent freedom of action for Member States
has been reconfirmed by the Court of Justice in Case 61/77g
brought by the ConInisslon against Ireland.16 Having reiterated
its finding in the Kramer case that the Consnunity had the capac-
ity "to take conservation measures both independently and in
the form of contractual conlnitments with non-member States or
under the auspices of international organisations," 7 the Court
confirmed that "In so far as this power has been exercised by
the Comlnunity the provisions adopted by it preclude any con-
flicting provisions by the member-States."I~ It went on to add,
however, that:

On the other hand, so 'long as the trans i tional period
laid down in Article 102 of. the Act of Accession has
not expired and the Comwnunity has not yet fully exer-
cised its power in the matter, the member-States are
entitled, within their own jurisdiction, to take
appropriate conservation measures without prejudice,
however, to the obligation to cooperate imposed upon
them by the Treaty, in particular Article 5 thereof ~

It fol lowed, of course, that Ireland was entitled to «oPt
conservation measures unilateral ly, in view of the Council 's
failure to reach agreement. It was only because the measures

16
Re Sea Fisher Restrictions: E.C. Commiss ion v. I reland

Case No. I 77, Judgment of February 1, 197, 2 C.M.L.R.
17

Ibid., at 515 �3!.
18

It td., at 515 �~!.
19

Ibid at 5I5 �5!



actually adopted, being discriminatory, did not conform to the
requirements of Community law, t:hat they were held by the Court
to be i 1 l ega 1 .

 i 1 ! The Communi t 's Environmental Pol ic . According
the preamble 0 the EEC Treaty, Itti essential objectiveli of
the efforts of the Member States is "the constant improvement of
the 1 iving and wor ing condit ions of their peoples." moreover,
as has been seen, Article 2 includes "an accelerated raising of
the standard of living" among the purposes of the Conmunity.
Since the improvement of the quality of life is an essential
part of ra i s ing 1 iv'ing standards and producing better ii ving
and working conditions, the tasks of the Conlnunity would seem
to include environmental protection generally and the control
and prevention of marine pol lution in particular. The need for
consnunity action is further underl ined by the provisions of
Article 3, Paragraphs  e!,  f!, and  h! of the fEC Treaty.

Paragraph  f!, which calls for the institution of a system
ensuring that competition in the coemon market is not distorted,
is relevant. because the uncoordinated imposition of anti-pollu-
tion measur es by Hember States might well distort campetition
by placing unequal burdens on the same industries in different
countries,

Paragraph  e! provides a further foundation for Conlnunity
act'ion in relation to marine pollution since the impasition of
anti-pollution measures on shipping is a matter which would have
to be considered in relation to the adoption of a conlnon trans-
port policy.

Finally, the Coamunity has a role to play under Paragraph
 h!. which calls for the approximation of the laws of the Hem-
ber States to the extent required for the proper functioning of
the common market.

The European ConInunities Action Programs on the Environ-
through which the Comnunity is discharging its obliga-

tions in this field, laid stress on "the paramount importance
to 4festern Europe that effective action be taken against the
dangers inherent in the carriage of hydrocarbons, including
the threat of serious pollution of coastal areas from accidents

h 1 gh seas" and spec I f led that pratect ion of mar'ine waters
to ensure that ecological balances are preserved is a priority
task  Council Resolution of June 26, 1978!-

The Conmuni ty has responded to the need to protect the
marine environment on two 'levels, On one level, it has

0 J No. C 112, 20.12. l972,
1977, p. 1.
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perated with other international institutions which are
active in this field and has signed and ratified the following
convent>ons:

 i! the paris Convention for the Prevention of Marine
pollution from Land-Based Sources �974!; .22

 I I! the Barcelona Convention for the protection of the
Mar ine Environment against Pol lut ion in the Mediterr-
aneann �976! .23 and

 i i i! the Bonn Convention on the Protectign of the Rhine
aga inst Chemi ca l Po1 1 ut i on  'I 976! . 2

On a second level, the Conmunity has more recently adopted
a resolution establishing an action program on the control and
reduction of pollution caused by oil spills at sea.25 Under
this action program, the Conf»ission is to undertake studies and
submit early proposals to the Council on the following matters:

Computer processing of the existing data, or data still
to be collected, on ways of dealing with marine pol lu-
tion by hydrocarbons with a view to the inInediate use
of such data in the event of accidental pollution.

2. The availability for the Member States of relevant data
on tankers liable to pollute the waters around the Coax
munity and the coasts of the Member States and on off-
shore structures under the jurisdiction of the Member
States.

21
On June 26, 1978 the Council adopted a Reconmendat ion

� J L 194, 19.7.1978! concerning the ratification of further
international conventions on safety of shipping. Council also
noted that, following the action of its Member States, the
group of North Sea States--to which Norway and Sweden also
belonged--had invited Italy and Ireland to accede to the Memo-
randum of Understanding between the North Sea countries on the
maintenance of standards on merchant ships  Bull. EC 6-1978,
point 2.1.62!.

22
International l.e al Materials, 1974, 13, p. 352-

23
Ibi d., 1976, 15, p. 285.

24
Ibid ~, 1977, 16, p. 242.

25 Council Resolution of June 26, 1978 setting up an action
program of the European Comnunities on the control and reduc-
tion of pollution caused by hydrocarbon discharged at sea � J
No. C 162, 8.7.'l978!. The program was put before the Council
by the Commission on April 27, 1978  Bull. EC 4-1978, point 1.4-
8! and approved in its broad outl ines on May 30, 1978  Bull.
EC 5-1978, point 2.1.53!.
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3 The need fo r measures to enhance the coope rat ion and
effectiveness of the emergency teams which have been
or which are to be set up in the Member States.

A possible Comnuni ty contribution to the design and
development of clean-up vessels to which may be fitted
the equipment needed for the effective treatment of
d i scharged hydrocarbons.

5. The amendments and improvements which may haye to
made to the legal rules on insurance against the risks
o f ace i dental po1 I ut i on f rom hydrocarbons.

6. Establ ishment of a proposal for a research program on
chemical and mechanical means of combating the pol lu-
tion due to hydrocarbons discharged at sea, on the
subsequent history of such hydrocarbons and on their
effects on marine flora and fauna.26

 iii! The ConInunit role in relation to the ex loitation
of the North Sea continent'a shel . T e resources o the con-
t<nenta she are, or the most part, static and inanimate,
whereas those of the North Sea fisheries are mobile and animate.
Whether these distinguishing features justify in law the estab-
lishment of a common-resource, equal-access regime for fish,
while preserving a regime of national sovereign rights over oil
and gas is at least debatable  Brcwn, 1972, pp. 53-54; Church-
ill, I977, pp. 26-36; Fleischer, 1971, p. 148; Winkel, 1977,
pp. 329-337!. In any event, at f'Irst sight, the status of the
resources of the continental shelf and the relatively narrow
scope of the Conmunity's jurisdiction in relation to them
appeared to have been firmly estab>ished by the Conlnisslon's
Written answer of March 'I2, 1974 to a Written Question put to
it by Lord O'Hagan. 7 The following points emerge from the
Answer:

ln the view of the Conmission, the provisions of the
Treaty and of Cerlnunity acts under the Treaty clearly
specify the sovereign rights enjoyed by Member States
ov r economic activities on the continental shelf andein particular over the exploitation and exploration o
oil resources. It fol laws that these natural resources
belong entirely to the Member States concerned which
may therefore derive the full economic advantages from
them  for example, dues, taxation and balance of pay-
ments benefits!.

I b i d.

27 Answer to Written Question No. 489/73, 0 J No. 9,No. C 49

27 4.1974, p. 3.
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The EEC Treaty does apply to the con'tinental she'ives
of Member States. Accordingly, in exploiting conti-
nental shelf resources, member States must take into
account the various provisrons of the Treaty which
apply to different aspects of industrial and commercial
activity, particularly those governing the principles
of freedom of movement of goods and of establishment
although these rules do not diminish the benefits to
the Hember States concerned a' iready referred to.

3. The Treaty does not exclude the possibil ity of nation
a'l ization by a member State of any sector of economic
activi ty, al though na t iona l ized industr ies are of
course a'iso subject to the provisions of the Treaty.

Unfortunately, when one descends from this level of gener-
ality and seeks answer~ to more specific policy questions, it
becomes clear that the views of the Congrission and the British
Government are quite different. For example, the British Gov-
ernment considers that it follows from their sovereign rights
over the continental shelf, as recognized by the Commission,
that the Government ls entitled to control the development of
its continental shelf oil resources and in particular to deter-
mine the rate of depletion, Since, however, Corwnunity finance
has been made avai'lable to British firms for oil development ln
the Horth Sea as part of the Corrnnunity's energy policy, the Com-
mission and other Bomber States consider that the Government's
discretion is no longer unlimited. There appears to be some
difference of opinion over pricing pol icy as well, the Cormnis-
s ion holding that hydrocarbons offered for sale to consumers in
other Community states should be offered without discrimination
in terms of price or quantity, whereas the British Government
seeks to maintain a pricing policy designed to favor the British
industrial consumer. There would seem to be little doubt that,
though the process will be iong and difficult, the Conmrunity's
ro'le in this area must expand; Corrrnunity sea-use planning will
thus acquire a new dimension.

 iv! Vertical and horizontal 'lannin roles. The EEC
Treaty has a vertica structure, in the sense that it deals
with different areas of European economic and social affairs in
separate, relatively self-contained sections. moreover, this
vertical approach is reflected in the structure and practice of
Community institutions. There is therefore a built-in tendency
to develop connnon pol icies in, for example, f ishing or transport
wi thout cons i dering the relat ionshi p whi ch such pol icies may
have with other areas of Corrnnunity concern. it is of course
true that the close relationship between the energy and envr
ronmentai pol icies has been recognized and, similarly, the Com
mission's marine pol lution proposals, referred to above,
considered by three sessions of the Council so that their env'
ronmentai, shi pping and international imp l i cat ions could be
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the appropriate sets of ministers Howowever, there
�l< seem to be no reason why a greater degree of h 1orizontai

pl ann } ng shoul d not be i nt roduced into Conmun i ty pra t
f r di

uni y practice,
ifflculties in coordinating the Co}?I}

c}es whi ch do not exist within national adminls-
As the above brief survey of some of these policies

h indicated, the material scope af the Co}?Njunity's maritime
by no means compr'ehensive, Neve}theless ~

functiOns of preventing Or reSOlving cOnfliCtS
compet}ng users and of rationalizing the enforcement of

~n policies should be as much a Co}}munity interest
tional one- Perhaps the habit of consultation and coop-

I in law of the sea matters, encouraged by participation
NCLQS ill . is pus" i ng the Co}}N}unity in this direction In

any event.

�! The geographical scope of the Conm}unity's jurisdiction.

i s somet imes argued  Flei scher, l97l, p. l51! that
Article 227 of the EEC Treaty, which declares the Treaty to be
applicable to the Member States, restricts the authority of the
Community to the territories of those States. The result of
this interpretation would be, inter alia, that the Co}}I}?unity's
fisheries policy and its marine environmental policy would have
no validity beyond the territorial sea. There is little merit
in this argument  Koers, l977, pp. 269-30l!. Where it was the
intention to limit the Conlnunity's authority to the territory
of Member States, specific provision to this effect has been
included in the Treaty--in Artie'les 48  free movement of work-
ers! and 53  the right of establishment! for instance. More-
over, in the Kramer case, the Court has ruled quite explicit'ly
in re'iat ion to the Cfp that the rule-making authority of the
Co}}I?}Unity rat'lone materiae also extends, insofar as the Member
States have similar authority under public international law,
to f}sh}ng an the high seas  supra footnote 15 at p. 469, Para,
l4! ~ It seems l ike'ly that the Court would take a similar view
of the Co}?I}}unity's authority in relation to other maritime
activities over which it has jurisdiction and that potentially,
therefore, the whole of the North Sea lies within the geograph-
ical scope of the Co}}m}unity's planning powers-

�! The personal scope of the Community's maritime juris-
diction and the question of the Community's external
capacity.

in any consideration of the potential role of the Co}}N?unity
in sea-use planning in the North Sea, it has to be borne in mind

the North Sea is not the private pond of EEC Member States.
"o"way is also a riparian State, and of course other States are
"cavy USer S Of the Narth Sea fOr a variety of purposeS- The
'ule-making authority of the Community, however, extends ratione
personae on ly to the Member States of the Canmunlty
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f 1 lows that the EEC' s maf ine pol i ci es can only be fui 1 y ef fect-
I ve f n the IIIorth Sea i f they can somehow be extended to b ind
n~-~er States. 5uch states cannot of course be bound by
C~unf ty-made rules wi thout thei r consent. Since, however,

Ctxmnunl ty has far-reaching and ~ in some cases, exclusive
treaty-making powers, it is frequently in a strong negotiating
position and thus able to ensure through agreements with non-
Iiember States that CoaInunity po'I icies wi I 1 be effective. It is
the purpose of this section to provide a brief account of this
external capaci ty of the EEC as ref l ected in the juri sprudence
of the Court of Justice.

 I! The fRTA case. This case was concerned with the
treaty-making powers of the ConInuni ty in rel at ion to interna-
tional transport and the Cour t held that, in the absence of
specific treaty provfsions, it was necessary to turn to the
"general system of Confnunfty law relating to agreements with
non-member States." It went on to say that the incorporation
of Article 210, stating that "the ConInunlty shall have legal
personality," ln Part VI of the Treaty, devoted to "General
and Final Provisions," "means that in its externa'I re'lations
the Conmnunity enjoys the capacity to establish contractual links
with non-member States over the whole extent of the field of
objectives defined in Part One of the Treaty, with which Part
Six must be read together." 9

A general treaty-making capacity is not of course the same
as a power to enter into treaty relations on particular sub-
jects. On this question too, however, the Court explained the
need to take into account "the whole scheme af the Treaty no
less than...its specifIc provisions" and found that "such auth-
ority may arise not only from an explicit grant by the Treaty,
as is the case with Articles 'll3 and 114 for tariff and caener-
cial agreements and with Article 238 for association agree-
ments, but may equally flow fran other provisions of the Treaty
add from steps taken within the framework of these provisions.
by the Comnunity institutions."3O The Court went on to say
that:

In particular, each time the CorrInunfty, with a view
to Implementing a conwnon pol icy envisaged by the
Treaty, lays down coarncm rules, whatever form these
may take, the member-States no 'longer have the right,
acting individually or even collectively, to contract

28
Re The Eur an Road Trans rt reement: E.C ~ Conmnis

sion v- f-C. Council, Case no. 22/70 1971 C.N.L.R. 335-
29

Ibid., Paras. I2-14.
30

Ibid., Paras. 15 and 16.
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pb 1 i gat i ons towards non"ember S tates af feet i ng
these rules.

To the extent that such coiim n rui es come into being,
the CoiiIiiunity alone is in a pos;tion t
cherry out contractual obl lgations towards
States affecting the whole sphere of application of
the CoiiInunity legal system

One cannot, therefore, in impiem nting
of the Treaty, separate the, catego~ af
interna to the Coimiiunity from that of external rel
tions.31

Suiilriing up, where there is no express attribution to the
Caiimnunlty of a treaty-making power, an exclusive treaty-making
power may nevertheless arise from the adoption by the Coiiwiunlt

~ ~
e oiiwiun y

of coimiion internal rules in implementation of a coiilion pol 'icy
envisaged by the Treaty. In such a situation the rule is that
"internal leads to external."

 ii! The OECD case.32 This case was concerned w'lth the
external powers of the Coiilnunity in the area of coiiliierciai pol-
icy, ln relation to which an express treaty-making power is
accorded to the Conmunity in Article 113 of the EEC Treaty.
The Court held that the exercise of external powers in this area
need not be preceded by the adoption of internal measures:

A corilnercial pol1cy is in fact made up by the combina-
tion and interact'lon af internal and external measures,
without pr'lority being taken by one over the others.
Sometimes agreements are concluded in execution of a
policy fixed In advance, sometimes that policy is
defined by the agreements themselves.33

It went on to hold that the Gonliunity's treaty-making
power was exclusive in this area since the exercise by member
States of a concurrent pawer would "ca'll into question the
mutual trust within the Coiiliiunity and prevent the latter from
fulfi'I ling 'its task 'in the defence of the corilion interest."3"

 iii! Kramer Case.35 This case was cancerned with the
external powers of the Coliiunity in relation to the CFP.

I b i d., Paras. 17-19 ~31

32 Re The OfCD Understandin on a Local Cost Standard
 Opinion 1 75 197 1 C.H.L R. 5.

33 Ibi d., Para. 23.
34 Ibid., Para. 32.
35~Su te footnote 15.



Having examined Artrcles 39, 40 and 43 of the EEC Treaty, pegu
I ations 2l4l /70 and 2142/70 and Art icle l02 of the Act of
Accession, the Court held that:

I t fol lows from these provisions taken as a whole that
the Community has at its disposal, on the interna
level, the power to take any measures for the conserya
tion of the biological resources of the sea, measures
which include the fixing of catch quotas and their
allocation between the different member States.36

It held, moreover, that thi s rule-making authori ty extended
insofar as the member states had simi lar authority under publrc
internati onal law, to f i shing on the hi gh seas.

It followed of course fromm the principle laid down rn the
ERTA case that the adoption of corrmon rules in implementation
powers in relation to the CFP. Since, however, the Corrlnunity
had not yet fu'I ly exercised its internal powers for the conser-
vation of fish stocks, the Court held that member states
retained the power to assmne treaty obligations  in this case
under the North-East At'Iantic Fisheries Convention! and ensure
their application. It was stressed, however, that this power
was of a transitional nature and that member states were bound
by Cclfnunity obligations  especially EEC Treaty Articles 5 and
l1637! in such negotiations. Moreover, under Article l02 of
the Act of Accession, this transitional power of Member States
would come t.o an end once the Council adopted conservation

36 Ibid., Para. 'I4.
37

Article 5
Member States shall take al I appropriate measures whether

general or particular, to ensure fulfil lment of the obl iga-
tions arising out of this Treaty or resulting from action taken
by institutions of the CorrNrunity. They shall facilitate the
achievement of the Corrlrunity's tasks.

They shall abstain from any measure which could jeopardise th<
attainment of the objectives of this Treaty.

Article ll6
From the end of the transitional period onwards' Member States
shall, in respect of al'I matters of particular interest to th~
corrlron market, proceed within t,he framework of international
organisations of an economic character only by corrrmon action ~
To this end, the Corenission shall submit to the Council, which
shall act by a qualified majority, proposals concerning the
scope and implementation of such corrmrron actions

During the transitional period, Member States shall consult
each other for the purpose of concerting the action they take
and adopting as far as possible a uniform attitude.
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r t was envisaged in the Article that this wou'Id hap-
fsfr~ the sixth year after Accession at the latest," that
from the end of l978.38

in corrrmentfng on this case, Dr. Koers �977, p. 297! has
the Court as having adhered "to the doct r i ne of the

ERTA dec i s i on that, i f there i s no express conferment of auth-
or j ty unde r t he T re a ty, t he Conmun i ty must f i rs t adopt common

be fore 'f t has external author 'i ty--a doctrl ne whl ch
f mp 1 f es a ce rta i n sequence i n t i me ." The Prot rac ted and con
tinuing fai lure of the Corrlrrunity to finalize Its common internal

not, however, prevented Member States from agreeing
to the Corrln I ss ion ' s p roposa l that al I negot i at i ons wi th thi rd
states should be conducted by the Cmirrunjty, and a first bilater-

agreement was concluded between the Corrlrunjty and the United
in 1977.39 Nevertheless, the absence of common internal

rules and, therefore, in accordance with the ERTA rule, of
exclus j ye Commun i ty treatyrraking powers, has g i ven the Unl ted
yingdom an argument for blocking approval by the Council of
framework agreements with a number of non-member States,
including, most recently, Spain  The Times, September 26, 'l978!.

A basis for the exclusivity of the Corrlrunjty's treaty-
making powers  prior to the adoption of corrlnon rules internally!
may, however be provided by the decision in a later case, the
Rhine case,4r' which was concerned with the treaty-making powers
oi the Community in relation to inland waterway transport.

The Rhine Case. The position in this case was that the
EEC Treaty provided no express treaty-making power, nor had
relevant internal rules been adopted. The Court found that
Articles 3 and 75 provided the legal basis for the establish-
ment of a European laying-up fund for inland waterways vessels
but that the system proposed could not be fully attained through
the adoption of corrIrron rules since the participation of Switze-
rlandd, a non-Member State, was also required. The Court held
that the Cormrrunjty possessed the necessary treaty-makirrg powers,
arguing that:

38 The Treaty of Accession entered into force on January 1,
1973, in terms of its Article 2.

39The, Commission's proposaf was accepted by the Lounci1 on
»"e»er 3, f976  Buii. EC 10 - 1976, Paras, 1501-1505!. The
first bilateral Treaty, an Agreement concerning Fisheries ooff

the Coasts of the United States, was concluded between the Com-
munity and the United States on February 15, 1977  internation-
al Le al Hat ' ls, 1977, 16, p. 257.

Re The Draft Agreement Establ ishin a European Layin -u
Fund for In and Waterwa Vessels, Opinion 1/7 1977 E.C.R.

7 1.
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whenever Ccernunity law has created for the institutions
of the Cermunjty powers within its internal system for
the purpose of atta!ning a speci f ic object i ve, the Com-
munity has authority to enter into the international
cermjtments necessary for the attainment of that objec-
tive even in th~ absence of an express provision in
that connexion.

This was particularly so "in all cases in whi ch internal power
has already been used in order to adopt measures which come
with the attainment of carmon policies," but it is not ljmjte4
to that eventuality."4 This dictum wou'Id certainly seem
applicable also in relation to f isheries, for i t is the case
here too that the attainment of the objectives of the CFp
require the conclusion of agreements with non-member States.

In the Rhine case, the concurrent participation of the
Number States <n the treaty~king process was held to be jus-
tified only because it was necessary to provide for the modj fj-
cation of earl jer agreements but it was made clear that such
participat'lon "must be considered as being solely for this pur-
pose and not as necessary for the attainment of other features
of the system. "43

It would seem fair to conclude, therefore, reading the
judgments in the Kramer and Rhine cases together, that even in
the absence of express treaty-making powers or of conan rules
adopted internally, the Comnunity will have exclusive treaty-
making powers whenever it has internal powers to attain a spe-
cific objective and the conclusion of an agreement with a third
party is necessary for the attainment of that objective. Hember
States will retain oniy such external pcwers as may be necessary
to enable them to effect modification of earlier incompatible
treaties.

�! The overlap of Cojlnunity law and pub'lic international
law.

As was noted above  Part I I, at Fig. I!, there is an area
of maritime affairs jn which the sovereignty of the coastal
state is limited not only by rules of Comnunity law but also by
those of public international law. The legal framework of sea-
use planning is particularly complex in relation to such areas.
Where the third states concerned are prepared to enter into
treaty relations with the Comnunity and the Comnunjty js itself

ibid., Para. 3.
42

Ibid ~, Para.
43

Ibid., Para. 7.
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~ pos I t ion to conc 1 ude an ag reement the task f das o ovetai'ling
law and international law will not normal 1

any great di ff icul t «s
norma y present

the third states concerned dec'line to
C~un1 ty as a negot i at ing partner or wheiep a's is

UNCL0S I I l, the negotiations embrace both ques'tions
competence of the Conlfiun i ty and others wh i ch are not,

h osition is more di fficult. The question is perhaps best
1 'fied by viewing it first in the context of Coiiliiunity law

the context of international law.

The position in Coiiniunity law has arisen in three of the
ntioned above, the ERTA case, the Kramer case and the

in the EitTA case, althouph th«ourt re snit e
; �e competence of the Cosssunity in relation to the

f t tl at ~st of the negotiations had taken place prior to
the attribution of exclusive powers to the Comnunity. It held
therefore that the Council was entitled to adopt a negotiating
procedure involving joint action by Member States since any
other procedure "might wei have jeopardised the successful out-
come of the negotiations." 5 Thus, even where the Comnunity has
an exclusive treaty-making power under Cliliunity iaw, there may
sti li be a role for the Member States, acting jointly with the
Coamunity or even alone but on behalf of the Coamunity, where
this is necessary to overcome practical or political obstacles
such as the refusal of third states to recognize the interna-
tional personality of the Coiiafiunity.

ln the Kramer case, the Court was concerned with the tran-
sitional power to negotiate conservation agreements which the

44 Problems can arise, however, as to the applicable law
and as to which tribunals have jurisdiction over disputes
arising from such an agreement. Since the agreement is clearly
a treaty, international law app'lies in the relations between
the parti es to it but, since the International Court of Justice
has contentious jurisdiction over only inter-state disputes, it
would not be competent to adjudicate in such cases. The Euro-
pean Court of Justice has, however, accepted that a Tribunal
may be established by the agreement  The Rhine Case, supra
a treaty between the Conliiunity and a third State is "an act of
Case No. 181/73 �975! 1 CPM, L. R. 530, and that the European
Court is thus competent to accede to requests for interpreta-
tion under Article 177 of the EEC Treaty. Such rulings would
not however bind the third state concerned-

EitTA case, ~su ra footnote 28, at pp. 361 36- 62.
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giber States retained pending the exercise by the Community
powers in thi s f i el d. As has been seen, the Court empha-

s ized that in the i r negot i at i ons, member States were bound by
C~uni ty ob I i gyp 1 ons, espec i a 1 1 y unde r Art i c 1 es 5 and 116 of
the pCC Treaty-+ Horeover, after no't ing that this transitional
power was destined to terminate shortly under Artie'le 102 pf the
Act of Access ion, the Court sa id that:

...member-States part ic ipat ing in the Convent ion  i.e
in thi s case NEAFC! and i n other s imi I a r agreements
are now not only under a duty not to enter into any
conmitment within the framework of those conventions
which could hinder the Ccernunity in carrying out the.
tasks entrusted to it by Article 102 of the Act of
Accession, but also under a duty to pro eed by common
action within the Fisheries Ccemi ssion.

Furthermore,

...as soon as the Comnunity institutions have initiated
the procedure for implementing the provisions of the
said Article 102, and at the latest within the period
laid down by that Article, those inst itut ions and the
member"States wi'll be under a duty to use all the
political and legal means at their disposal in order
to ensure the part icipat ion of the Corrmunit~ in the
Convention and In other s imi lar agreements.

Finally, in the Rhine case, the Court, having found that
the Ccemunity had power to conclude an agreement with Switzer-
land, held that the participation of the Member States with the
Community to conclude this agreement was j ust.ified in the cir-
cumstances since it was necessary to provide for the modifica-
tion of earlier agreements. However, the participation was to
be"solely for this purpose and not as necessary for the attain-
ment of other features of the system."

This case is also important in confirming that the treaty-
making powers of the Community entitled it to secure the attain-
ment of its objectives by cooperating with thi rd states in
establishing a public international institution. it was
stressed, however, that its composition must not "result in
weakening the institutions of the Community" or surrender "the
bases of a conInon policy even for a specific and limited objec-
tive."So

31.

footnote 15 Para. 21

~Su ra,
"7~Su ra,
48,bid
49~Su ra,

ibid,,
footnote 40, Para. 7.
Para. 14.



SEA-USE PLANNING

App 1 y i ng these d i cta to the status of th Ce orrliunity in the
UNCLOS I I I nego't i at ions, i t can thus be said that:

the Community has the power to take part in thin t e negotiations
re I at Ion to matters fal I i ng wi thin the mat I I p ofe mater a scope of

Corrmrun i ty' s jul isdict ion ',

 b! the Cpiiliuni tY may participate in the establ ishment of inte"
inst i tutions, subject to the pr'ovisions laid down

the Rhine case,

! f fo r any reason th i rd states deci i ne to recogn i ze the
C~uni ty in the UNCLOS context, the Council would be

adopt a negotiating procedure involving ]oint
ct i on by the Member States  ERTA case!,

  ! h Member States participate in the negotiations o t-
fal ling within the scope of the Conmunity's jurisdic-

tion, whether exclusively or not, they are bound by
Corrlriuni ty obl igat ions  see Kramer case!, inc'luding the obl i-
ga t i on to use a l 1 pol i t i ca 1 and 1 egal means to ensure the
participation of the Coriliunity in the convention.

In fact, steps have been taken to ensure that the CoirNrunity
should be permitted to become a party to the convention simul-
taneously wi th Member States. In September I976, the Chairman
of the Netherlands delegation to UNCLOS I I I wrote to the Chair-
man of UNCLOS I I I on behalf of the EEC Council, explaining the
need for the Comnunity to become a party to the convention and
suggest ing the fol 'lowing clause for incorporation in the conven-
tion:

Customs unions, communities and other regional economic
groupings exercising powers in the areas covered by
this Convention may be parties to this Convention
 OHCLOS I I I Official Records, Doc. R/CONF. 62/48!.
It was pointed out that, since the CoirIriunity was now

exclusively competent in relation to some of the matters covered
by the convention, it must bee me a party to the future conven-
tion simul taneously with its Member States. It was only in
this way, i t was claimed, that third parties would have "a
legal guarantee that they had before them partners capable of
honoui ing in their regard the tota'I i ty of obl igat ions envisaged
bY the Convention"  UNCLOS I I I Official Records, Doc. A/CONF.
62/48!.

It is also necessary, if the Community Member States are
to become parties to the convention, that steps should be taken
to ensure recognition of the special status of the CoirNiunity
maritime zone under which Member States enjoy preferentintial

Ights- It was accordingly proposed in the letter to the
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UNCLOS I li Chairman that a clause should be inserted in the Con
vention to the effect that nothing in the Convention would
prevent EEC Member States from implementing Community provisions
for "the mutual granting to the nationals of such states of
national treatment or any other special treatment." As it was
put in the let ter, "The transpos itious to the Corenuni ty level of
the responsibi I ity to apply the convention, or certain provi-
sions thereof, would leave to internal law of the Corenunity the
task of regulating relations between member States in the areas
concerned."

These are questions which have still to be resolved by
Conference and, until they are resolved, it is not possible to
determine what limitations the convention wil 1 place upon the
scope of the EEC's planning powers in the marine arena. In
view of the many legal and political prob'lems raised by the
Community's proposa'Is, it may well be that UNCLOS III wil 1
decline to permit it to become a party to the convention but
will recognize its special status by providing for derogations
from certain provisions of the convention in favor of the Com-
munity and other similar regiona'I bodies.51 The onus would
then be left with Member States to ensure that ccemon Corn@unity
policies would permit them to honor their internat iona'I corrynit-
ments under the convention to the extent that derogations were
not provided for. They could also of course arrange for conmon
Ccemunity policies to be pursued through the agency of Member
States in UNCLOS I I I and in any institutions set up under the
new convention.

3. Sea-Use Plannin as a Function of International Law
and Institutions

As the above review of the roles of nati onal government and
the EEC has shown, sea-use planning in the North Sea is diffi-
cuit enough within the framework of national and Conmunity laws
and institutions. The North Sea is not a closed regional sys-
tem, however, and, in planning its use, account has also to be
taken of the rules and institutions of public international law,
particularly in relation to the rights in the North Sea of non-
Members of the EEC and in relation to uses of the North Sea
which do not fall within the materia! scope of the Comnunity's
jurisdiction. It was suggested above that sea-use planning

51
See further UNCLOS I I I Doc. A/CONF.62/L.13, July 26 ~

1976  Draft alternative texts of the preamble and final clauses
prepared by the Secretary-General!, Doc. A/CONF.62/48, p. l25.
See also Report drawn up on behalf of the Legal Affairs C NMnlt-
tee of the European Pari lament on the Conference on the Law of
the Sea as it affects the European Corrrnunity  European Parlia
ment Working Documents l977-78, Document 82/77, May 9, 1977!.
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the provi sion of insti'tutions and procedures bl fures capa le of
g the rat i ona l,coo rdi nated exp I o i tat i on of the sea in

the community at. large and in the light of ade-
i�formation, and the resolution of conflicts between
ng interests i n accordance wi th agreed cri teria. L k-ook-

role of international law and institutions in the
of thi s def i ni t ion, it wi l l be appreciated that thi s I s a

itse.l f and it is hardly feasible to do more
consider i t in out 1 ine i n a relatively short Paper.

is to public international law that one looks for the
rules on such fundamental questions as the div'i sion of the seas
into var i ous j u r i sd i ct i ona l zones, the determi nat i on of the
rights of states to use these zones for different purposes, and
the provi sion of procedures for the settlement of disputes con-
cerning such matters. Leaving the labors of UNCLOS ill on one
side, for a moment, it is fair to say that the "institutions and
procedures" whi ch have created these bas ic rules are simply the
law-creat ing processes of publ ic international law. Thus, for
example, the scope and status of the various jurisdictional
zones are the combined product of international customary law,
based on state practice, and treaties, negotiated at ad hoc
conferences such as UMCLOS I �958!. Similarly, the allocation
to states of ri ghts to use these zones for various purposes has
been effected in the same way. Finally, only the relatively
primitive provisions of general international law for the set-
tlement of disputes have been available for the resolution of
conflicts concerning such questions.

Within the framework of these basic rules, a large number
of publ ic international institutions have grown up to supervise
the implementation of treaty rules  again usually the product
of ad hoc conferences! on such matters as the allocation and
management of fish stocks, the protection of the marine environ-
ment, and safety of shipping. On the universalist leve'I, they
include the FAO, 1HCO, WHO, WMO, UNEP, UNESCO, UNCTAD and ESCAP.
On the North Sea regional level, they include the NEAFC and
regional pollution agencies.

Turning next to UHCLOS iii, the iong-awaited Caracas Con-
vention, if lt ever materializes, will introduce fundamental
changes in the basic framework described above, new jurisdic-
tional zones, a revised aliocation of rights of user in these
zones, new criteria for the reso'lution of conf'iicts and new
institutions for the settlement of disputes-

ln their future Planning in relation to the North Sea,
national governments and Conlnunity institutions will therefore
have to take into account:  a! the framework of jurisdictional
zones created by UNCLOS ill  or, possibly. by customary law!; b! the rules created by UNCLOS ill concerning the allocation
of uses within these zones, to the extent that they have not
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been modified by derogations In favor of the Corrmunity;  c! the
new Institutions created by UHCLOS I I I and the procedures estab-
I fshed for the settlement of disputes;  d! the network of uni-
versal ist and regfonal institutions referred to above and the
conventions which they administer, and �! rights which states
may st I l I enjoy under international customary law,

lt is beyond the scope of this paper to consider al I the
aspects of Chls complex 'International framework in depth, ft
is hoped, however, that concentration on the fol lowing two
aspects wl ll facil ttate an understanding of the internationaf
legal dlmens ton of sea-use planning. The f i rst aspect i s the
need for coordinat'Ion among internat iona 1 inst i tut lons. The
second is the internationa'I jurisdictional framework wi thin
wh'tch conf 1 icts may occur in the Horth Sea.

 l! Coordinat ton among international inst i tutions.

The di f ficul ty of coordinatfon between the EEC and UHCLOS
I I f and the prob l ems ra i sed by the p roposa I to pe rmi t the Com-
munity to become a party to the Caracas Convention have already
been alluded to, and of course the same problems wi I 1 have to be
overcome In re'lation to other universal 1 st Institutions. There
is, however, another problem of coordination, that caused by the
co-existence of' a large number of universal ist Institutions
with a maritime role.

Fortunately, the problem has been recognized and steps have
already been taken to ensure the efficient coordination of their
potentially overlapping activities. The need to coordinate the
work of universa'list institutions in the maritime field is only
a part of the wider need for consultation and coordination of
activities among United Nations agencies. One of the principal
means of coordination on the more general level is provided by
the Administrative Committee on Coordination  ACC!. Hade up of
the Secretary-General and the administrative heads of the U.N,
agencies, the ACC "can review the whole field of operations of
the various organizations ln the light of the need for' coordtea-
tion, fixing priorities and enabling a concentration of efforts
and resources"  Bowett, 1975, p. 62!.

The ACC operates directly and through sub-comntttees. One
of these sub-committees, the Sub-Conmlttee on Marine Science
and its Appl teat tons, met recently for the first time under a
new name, the Sub-Committee on Marine Affairs, and new terms
of reference and ts now cha rged w'Ith wider responstbiltties in
the coordination of' all ocean affairs within the U.N. system
 UNESCO, March 1 978, pp. 1, 8! . The Sub"Committee deals wt th
inter alia the Implications of, and developments in, science
and technology related to the use of the sea, interaction
between uses of the sea as reflected in the functions of the
United Hations organizattons, examination of the Implications
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of major decis lons and resolutions of the United Nations organ-
izat fons as they af feet marine af fairs  UNESCO ~ triarch 1978, p.
i!. In the course of Its eighteenth session in February 1978.
the Sub-Committee agreed that member organizations would con-
tribute to a study on "uses of the sea" to be pf epared by the
U.H. Ocean Economics and Technology Office for submi'ssion to
the U.H. Economic and Social Counci l in I979  LINESCO, March
1978, p. 8!. This study will dea'I with the trends towards
regional ization and 200 mile national resource zones. A sepa-
rate study ls also to be made on regionalizat Ion in marine
af fa i rs, w'I th the Inter-governmental Oceanographic ConIni ssion
acting as lead agency  UNESCO, March 1978!.

A further indication of the grow'ing awareness in the United
Hations of the need f' or institutional reform 1 s provided by the
progress made since l978 towards a restructur ing of the economic
and social sectors of the Unl ted Hations system, "so as to make
I t nore ful ly capable of deal ing wi th problems of international
economic cooperation and development in a comprehensive and
effective manner...and to make it more respons i ve to the re-
quirements of the provisions of the Declaration and the Pro-
gramme of Action on the Establ ishment of the New International
Economic Order as well as those of the Charter of Economic
R'Ights and Duties of States"  UN General Assemb1 y Resolut ion
A/RES/32/197! . Fol lowing the report of an ad hoc Commi ttee set
up to examine the question, the General Assembi y endorsed its
reconnnendattons For a fundamental restructuring, including the
creation of the post of Director-General for Development and
Internat iona l Economic Co-operat ion  Resolution A/RES/32/197,
p. 236!. The new Director-General has respons ibi 1 ity for:

 a! Ensuring the provision of effective leadership to
the various components of the United Nations system ln
the field of development and internationa'I economic
cooperation and in exercising over-al 1 coordination
within the system in order to ensure a mul tidisciplinary
approach to the problems of development on a system-
wide basis;

 b! Ensuring, within the United Nations, the coherence,
coordination and efficient management of a li activities
in the economic and social f'ields financed by the regu-
lar budget or by extrabudgetary resources  Resolution
A/RES/32/197, p. 236! .

It may be useful to bear this development in mind in the
context of the proposal tabled recently by a group of 19 states
in UNCLOS I II for a "declaration or resolution on international
institutional arrangements in ocean affairs"  Doc. A/CONF. 2/
L.30! ~ It was proposed inter alia that an ad hoc s,tudy group
should be established to:



 I! review and identi fy gaps in the present
tut Iona 1 arrangements in the f i el d of in terna t I ona I
ocean affairs;

 i i! evaluate the inst i tut ional impl i cat i ons resul t-
ing from the implementation of the  expected Caracas!
Convention;

 <i<! formulate alternative proposals aimed at improv-
ing, where appropriate, the effectiveness of the United
Nations System in the sector of ocean affairs and on
its gradua'I adjustment to the functions referred to
the Convention  Doc. A/CONF.62/L.30, Para. 2 b!!.

There ls always the danger that the result of such reviews
wi I I be the appl ication of Parkinson's law to the area in ques-
tion, i.e., the addition of yet another costly layer to the
existing bureaucracy. Nevertheless, a thorough review of the
functions of the various maritime agencies, global and regional,
and of the provision made for their coordination would seem to
be a useful exercise.

�! The international jurisdictional framework within
which conflicts may occur in the North Sea.

In constructing this framework, it is useful to consider
where the conflicts may arise  their scope ratione loci!;
about what uses of the sea they may arise  their scope ratione
materiae!; and between whom they may arise  their scope ratione
personae!.

 i! Conflicts ratione loci. In re'lation to any inquiry
into the international legal regime governing the uses of the
sea, the basic framework is provided by the division of the sea
into a number of jurisdictional zones. Pending the successful
conclusion of UMCLOS III, or the development of a stable regime
in international customary law, it is impossible to state with
any certainty how many jurisdictional zones there are, where
thei r limits lie or what thei r precise jurisdictional natures
are. It will suffice for present purposes, however, to assume
that the sea may be divided horizontally into the jurisdictional
zones shown in Figure 3.

It is, however, necessary to bear in mind a number of
points which the diagram helps to make clear. First, at the
present time, France is the only North Sea state which has
claimed a 200 mile exclusive economic zone  EEZ!, althoughI
co~rse, this is of little practical consequence in the Nort"
Sea, given France's situation in the southern North Sea. Look
ing to the future, however, others may well follow suit- Until
they do, the basic residual status of the 200 mile exclusive
fishing zone  EFZ! will remain that of the high seas. Once an
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EEZ is proclaimed, however, the status of the zone wi l 1
gener i s. Secondly, some o f these zones overlaP. 7hus
waters of th 24-mlle contiguous zone also fall within the 200
mile EFZ/EEZ and the seabed and subsoil of the EEZ wi l'I
cide with those of the continental shel f out to the 200
1 imi t.

To obtain a more accurate jurisdictional zone
it is necessary to divide the sea not only horizontally but
vertical ly as wel l. I t is then possible to ident i fy the 28
jurisdictional zones indicated in Figure 4.

 i i! Confi icts ratione mater iae. Having determined where
the conflicts may arise, the next question is what conflicts are
'likely to arise. 7he answer is that a conflict may arise when-
ever there ls competition between two or more parties to use
the same space for the same purpose or for different but incom-
patible purposes.

 iii! Conflicts ratiane ersonae. Conflicts may take
place between persons of different nationalities, and the j urldi-
cal nature of the conflict depends not only on the jurisdic-
tional zone in which it occurs, but also on the nationalities
of the persons involved. Tnus, in the North Sea area, it will
be material to determine whether the dispute is one between two
or more persons having the same nationality or between persons
of different nationalities. It must also be known whether the
parties have the nationa'lity of an EEC member state or a non-
EEC state.

 iv! Jurisdiction over conflicts. Any of the potential
conf'licts identi ied in sect~on ii above, between any of the
persons referred to in section  iii! may take place in any of
the zones ident'ified in section  i!. The authority having jur-
isdiction over any conflict and the law applicable to it will
depend upon the precise permutation of these three factors in
the case concerned. To obtain a comprehensi ve, detailed pic-
tur e of the authori ties and legal systems governing all the uses
of the North Sea--this is to gain an understanding of the legal
framework of sea-use planning in the North Sea--it would thus
be necessary to draw up a statement for each jurisdictional zone
of  I! who has jurisdiction �! under which law �! over every
conceivable use of the sea �! for any person or persons ~
an exhaustive account is beyond the scope of this paper~ but the
method may be illustrated by considering an example  Brown~
1977' pp. 325-350!. If attention is focused on fishing in the
Uni ted Kingdom's zone  IVB, for example! it would be necessary
to look at the United Kingdom's fishery laws and regulationsi
the acts of the EEC adopted pursuant to Its CFP and the rules
of' publ ic international law, be they derived from international
customary law, bi lateral or multilateral f ishery agreements or
from a new UNCLOS convention, precisely which "mix" of those
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rules would be appl icable to the dispute in question would of
course depend upon the national ity of the persons involved.

I l l . Conc lus ion

The overall picture which emerges from the above survey
one of considerab'le complexity. The North Sea is used inten
sively for a varie'ty of purposes by the national s of both North
Sea states and other states outside the region. Their «t,�i
ties are regulated by several systems of nationa 1 law by Euro
pean Conanunity law and by public international law. The
division of responsibilities between the institutions on
three levels of integration is not always clear and on all three
levels; the law is at present in a highly fluid state. Given
this complexity, the writer is inclined to share the view
expressed by Hr. william Ogden �978, p. 2!, writing about the
management of the coastal lands of the English Channel and
southern North Sea:

...complex systems cannot be planned : they cannot be
comprehended well enough; neither is it possible to
establish agreed objectives with the many interacting
organisations either now, or in definable futures.
But complex systems can be managed.

"Planning" in this context may be considered to be a rela-
tively static process essential ly concerned with arranging
things in advance and prescribing criteria in advance for the
resolution of conflict. Planning in th is sense is exempli fied
by the system of land-use planning described earlier in this
paper. "management," on the other hand, is, relatively, a more
dynamic process, the aim of which "is to achieve a negotiated
order in changing contextua'l and transactional relationships,
using conflict when it arises constructively, and as a stimulus
to political and social innovation"  Ogden, 1978, p. l!. l4n-
agement, in this sense, is less concerned with arranging things
in advance than with providing institutions and procedures for
the continuing arrangement of things. There is of course a con-
tinuum between planning and management; it is a matter of where
the emphasis lies.

it is suggested that in relation to "sea-use planning
the North Sea, the emphasis ought to be on management in this
sense rather than p'lanning, From this point of view, the lan4-
use planning analogy is not helpful. The degree of integration
achieved on the European Community and international levels
falls far short of that required to sustain such a system, con
ceived and reared in a developed system of municipal la<

Given that the objective is management ' what changes are
required in the present system? The main need, it is suggestedi
is in the field of education, The legislator, the administrator
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I f more of the decision-makers were to receive this kind
of training, the need would be less pressing for the establ ish-
ment of institutions or procedures to ensure that particular
decisions are taken in awareness of the general marl time con-
text. Given the 1 i ke I i hood that the need for such training
will continue to be ignored, it is important that further prog-
ress should be made in providing or improving the kind of
coordinating machinery referred to earlier in national govern-
ment, in the institutions of the EEC and the LJnited IIatlons.

whether this be the way ahead or not, it is hoped that the
a ve ana ysis wbo lysis will have provided a useful outline of the legal

will haveframework within which any form of sea-use planning w
to be es tab 1 i s hed and ope rated.
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COMMENTARY

0. Wattne

Deputy Director
Norwegian ministry for Petroleum and Energy

We see today that activities such as shipping, fishing,
oil and gas exploration and exploitation, and naval warfare are
taking place to such an extent that they affect each other,
sometimes negatively, and frequent'ly, one activity actually
prevents the other. A typical example of this ls oil installa-
tions wf th their safety zones which preclude fishing and any
other activity fn the area covered by the safety zone.

An activity which has been briefly mentioned by Dr. Elsma
i s recreat i on and sports along the coas t. I t occup ies more and
more space. I t is the basis of a large industry. Hanufacturers
of all kinds of equipment depend on this and for mi I lions of
people the coastal resort areas are a must for their vacations.
Any other sea activity which affects this activity will there-
fore also affect land activity and this, of course, goes for
all the other sea activities which have been mentioned. I think
it is a very important general pofnt that we s houid underline.
The way the sea activfties interact very often has an important
social and economic impact on land based activity.

In order to get a clearer view of the problem we are dis-
cussing. the two previous speakers have made many important
distinctions and subdivisions in categories of j urisdictional
and geographical areas, Me have been shown horizontal distinc-
tions and been reminded that more than on land we are operating
with a three dimensional perspective.

think a good illustration of this is a film recently
shown on Horwegfan television. It was taken by a fisherman
who upon seeing that the trawl had a very heavy catch started
his camera only to have the net come up with a Russian sub-
marine. This also illustrates another point which is extremely
important, that is, sea"use planning is difficult enough for
the normal activities anci their interactions, but it is even
more difficult for abnormal situations. This of course could
occur in connection with any af the activities taking place,
but may be seen especially in connection with transport of
large quantities of oil and oil exploration and exploitation.

Let me take a few examples from two activities with which
am particularly familiar which Horway has come to face in a

relatively short period. Fishing existed a long time ago. Sy
adding the oil acti vity in the same waters, we have more and
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more frequently seen the Interactions and often negative result
from having fishing and oil in the same area.

Let me give you some figures about the oi 1 activity
are many ways to measure this, but by the beginning of thi»
nearly 2.000 wel ls have been dri1 led in the North Sea, in all
of the North Sea. There were 104 fixed instal lations In place
ln addition, thereare nearly 3,000 kilometers of pipel ine
pipelines go from the installations to the shores and also
between 1 ns ta 1 1 a t i ons .

Total fishing activity is more difficult to quantify, but
I have indications that the fishing activity which most often
could interact with the oil activity is the industrial trawlers
and they have increased in numbers over the last year.

How did this problem start and how could we have planned
to avoid the negative effects? Of course, the f irst platform,
the f irst oil platform, was a mobile platform in place for a
short time to drill. I t did not cause any big uproar, but as
the number of platforms increases suddenly we have a major
problem. This was first recognized as the physical space with
the safety zone prevent ing fi shing in the area, but later we
started getting reports that the f ishing was obstructed by pol-
lution of the seabed. Partly, this was due to wel lheads not
being properly removed after dri 1 1 ing and partly to debris from
empty ba r re 1 s .

Now, if we had been able to have foreseen the right legis-
1 at ion and admi ni s t rat i ve bodi es to prevent thi s, of course,
we would not have the next problem which occurs, i.e., how to
regulate this abnormal situation of the po'llution of the seabed.
Before I go into the problems of mending the conflict which has
taken place between fishing and oil, I think we have data which
show that fishing has been obstructed. The catch of fish by
Norwegian fishermen has been estimated to have been reduced in
three years time by about 30-4GQ. This was measured by looking
at industry trawlers, the numbers of them, motor sizes, effec-
tiveness, etc. At the same time the Maritime Institute was
asked to see if there were any reduction in the fish population
which could cause this reduction in catch; they could not point
out any such reduction. So, a fairly safe conclusion is that
it was oil activity and especially the pollution of the seabed
that was an important factor in causing reductions.

Now, if we had had adequate legislation to compensate the
fishermen, they would at least have not been harmed in economic
terms. But nobody owns the fish. So in terms of normal lia-
bility, practice and legislation nobody has had a loss'
makes planning extremely difficult because even if you should
allow the confrontation and the problems for the fisheries, you
see the problems in adequate compensation.
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A other example of the abnormal s'ituat'ion d h dua on and the dl f f 'i-

tyof Pl ann I ng for i t i s the ef f ect of a 1 ar bia arge ow out. Me
may occur from time to time and th t th ' kat t e risk has

increased along with oi 1 exploration and exploitexp oi tat>on. 'Ne may
respons I b i I i ty for not hav ing had bet ter t Ie er cont ngency

plans in connection with oil exploration and
exploitation I feei' h ver it Is v=ry strang

o u 5 1 y t h e r I s k w I t h b u I k t r a n s po r t o f o i I I s s o g r e a t, t h a t
so little has been done.

Let me give another e!ample of how difficult It is to plan.
ge know that the supply vessels cross from the land to the
instal I at i ons and back fa i rly regularly and 'in relet i vely stable
lanes. At the same time we may have fishing nets standing stll I
for several days out there. Now, would not it be a good idea
to establ ish specif ic lanes so that the fishermen knew where
they should not set thei r nets in order not to have them
destroyed'1 However, since the mackerel run is not stable, the
fishermen did not know where their nets would be positioned.

Let us move a bit from the North Sea to see what lessons
resu'it. Ve are planning activity north of the 62nd parallel
which basically takes you out of the North Sea. Me have had a
lot of experience which we should be able to learn from; in
fact, there is proof that we have learned something. Me have
been in close contact with the fishing industry. Me are looking
at the effects of sea-based activity on the coastline and on
the activity on land. One very practical result of this plan-
ning is that for the starting period we are operating with
drilling seasons in order to avoid the fishing seasons.

Me have got adequate proof that it is very difficult toregulate and plan when you have many institutions involved,many countries involved, etc. Fortunately, in this area we do
not have that in Norway. i think that is an advantage.

Another point which I would 1 ike to mention in connection
wi th this i s the necessity of coordination and centralizationso tha't you know what is taking place and have one responsible
authority. When the oil activity started in Norway there wasone division responsible for almost everyth'ing. This situationpersisted for some years. ln fact, until only five years agoyou had several distinct activities, e.g., geological mappingand control, concessi ons, economic conditions for the licenses,safety of installations and control and supervision in that con-
n«tion, contingency plan~ing, oil spill questions, laborrelated matterS, teieCOmnuniCatiOnS and air traffic related tothe oil activity, al I gathered in one division. Today these~~tivities are distributed among seven different bodies, m nis-
tries, directorates, and the national oil company-
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This change resulted not from the need to give better
planning, but to avoid letting the horse watch the sack of
corn. The latest administrative change was to separate
safety control division fram the Ministry of Petroleum and
Energy and move it to the Mini stry for Municipal Af fa i rs,
was because of the feeling that concessions would be granted
too quickly with too little regard for safety.

Is my conclusion then that we should go on with ad hoc
decisions taking ail relevant factors into account and then go
on from there? Would effective planning have been possible
9 i ven the rap i dl y changing ci rcumstances? @oui d we have been
able to make sensible plans even if we had had the wi 11, the.
administrative power and the legislation to do so? I would
respond in the affirmative. Planning can be made such that it
takes changing circumstances into consideration to implement
new developments. I think that the most important factor in
planning wou'Id be to assure that al I interested groups have a
possibility to influence developments. I think that with plan-
ning we can deal with long term problems and can help avoid
irrevocab'le situations which very often occur when you have the
a I I-too-famil iar piecemeal planning and ad hoc decisions.

Are not there also dangers involved in planning. apart fromm
the fact that it is difficult? Yes, you can say that in many
ways, I guess, if you have very thorough planning and a system
which looks far ahead, things may go a 1 ittle bit slower. I
feel that even i f the development of the North Sea in many
respects went a bit slower, the North Sea would stii I be there
and what we do now may affect the situation for such a iong
time that we. should afford cautious behavior.



CoNNENTARY

D, Tromp
Secretary, the Oslo Ccemiss ion

wish to approach the subject from the experience of the
pslo Conanission during the last couple of years. As an Intro-

I shou l d say that I am Secretary of the Oslo ConIni s-
conIn I 5 s I on between Western European coas ta I states

endeavor'ing to prevent marine pollution from dumping from ships
and aircraft. The second convention under which we operate,
the paris Convention, also deals with marine pollution, specifi-
cally wi th the marine pal iution fran land-based sources.

The Oslo Convention has been in force since 1974; the Paris
Convention came into force in 1978. The aims of both conven-
tions, of course, are the prevention of marine pollution; however,
they deal with di f ferent subjects and different methods.

These two conventions touch marine pollution from two
sources. The area in which we work goes west to Greenland and
includes the whole sea area. The activities of the ConInission
include regulation of certain uses of the sea, some of which
are exclusive. For example, if you have dumping areas, you
cannot, at the same time at least, fish there in the same area.
Incineration areas will clash with shipping lanes requiring regu-
Iat ions.

if I had looked then at what happened during the last years
in both Conmissions, I must say that the procedures of taking
this issue and the time which this involved is very long indeed.
I t is diff icul t to reach a decision with this structure. This
is due to the large amount of manpower involved in the different
countries and because of the need for coordination with the
country.

There is also an international factor which makes this kind
of deci s lon di ffi cult. Professor Brown touched i t and he
touched it in a certain example. You must not have the illusion
ln our North Sea area that we are deaf ing with a number of
countries al 1 of which have the same interests, the same priori-
ties and the same goals. That certainly is not the case. The
examp ie Professor Brown mentioned Is the comnon fishery policy
which should be agreed upon in the framework of the European
ConInunity. He showed very clearly the many difficulties
involved in trying to develop a commn fishery policy.

But problems are not 1 imi ted to f i sheries. Comparable
divergencies exist in the use of the sea environment, ppnmen t a roaches

the dumping of waste and approaches to incinerati eration of waste

485



SEA-USE PLAKVTNG

at sea. There are large differences of opinion in each of
these areas. As an example, some countries are very clearly
of the opinion that the sea can be used to di scharge waste, so
Iong as you mon i tor i t cor rect 1 y and thorough 1 y and unde rs tand

what you are doing. This is ref lected in the national laws of
the United Kingdom.

On the end of the scale, you have the Nordic countries
Norway, Sweden, where national law prohibi ts dumping waste Into
the sea. Such different approaches make the process of decision
making quite lengthy and difficult.

Ail the difficulties wh ich I just mentioned will increase
in the fu'ture. I think the level of effort needed in these
countries is simply insufficient. Coordination nationally is
certainly one of the most important things wh ich has to be
dealt with.

I shall now turn to the content of the papers, Mr. Kisma
contends that sea-use planning must begin with agreement among
the bordering countries on the development and the management
of the North Sea. He stresses the need of planning in advance.
Professor Brown, on the other hand, expresses his favor not so
much for planning but for management, general agreement of what
the future of the North Sea should be.

am afraid if we try to tackle sea-use planning on an
international basis and begin with trying to get an agreement on
the future of the North Sea, we shall encounter such difficul-
ties that agreement will take a very long time. I am much more
in favor of trying to be a little more careful, perhaps proceed
somewhat more slowly, but at least to do something in the near
future. I am certainly not say'ing then we should go on as we
used to. taking ad hoc decisions without much coordination on a
national or internationa'I basis.

If you asked me how these matters should be tackled,
think you should not ask that question of somebody who is pres-
ently responsible for the function of an inter-governmental
body. I would add that I hope in the future sea-use planning
will not be dealt with by a number of small organizations all
dealing with one aspect of the subject. l hope it is possible
in the future to coordinate these activities in one organiza-
tion.

At the beginning of the '/970's, the North Sea area was a
little ahead of the other areas in Europe or in the world,
having concluded conventions like the Oslo and Paris Conven-
tions dealing with a single subject, prevention of marine pol
lution of a certain source. I think now the North Sea area is
a little behind the Baltic and the Mediterranean Seas-
tackled the matter, at least the matter of the pollution of the
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v j ronmen t ~ somewha t ino re comp re hens i ve 1 y . 1 n the convent 1 onenvir ~

deal ing wi th these areas, not only dump ng is regulated but alsoi

po llution from land based sources 8 glonal coordination of the
1 mp] emen tat i on of worl dwi de convent i ons 1 i ke the I HCO Convent ion ~
4 al ing wi th prevention of marine pol lution by ships, is deal tdea lng
wit jn the convention; pollution from offshore operations also
is covered ~
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John 5. Armst rong
Uni vers i ty of Hi chi gan

I am indeed honored to be before this body. I have par-
ticipated in some of the Institute meetings before but have not
had the honor recently to speak before you. I shal 'I try to be
bf Ief s ince I am the last conmentator. I do not know whether
that is good or bad because some of what I wanted to say has
been touched on by the other gentlemen. Like a previous speaker
said yesterday, I feel slightly uncomfortable wi th all of you
lawyers here. But over the years I have learned to live with
this--some of my best friends are lawyers, as the saying goes.

I also feel uncomfortable in cadent ing on papers that
address the North Sea in terms of sea zone management, much in
the same sense that other speakers here might feel uncomfortable
coming to the United States, listening to one or two papers,
and then to ccement on ovr ocean progl ams in the U.S. But for-
tunately scme of the conments I was going to make have also
been made by people who are fromm Europe and so I wi I 1 not be
alone in some of these ideas.

thought the two papers that were given were exce't lent.
I learned a considerable amount from them and that is to be
expected at a prestigious meeting as this. I think the subject
of sea-use management, sea-use planning  and I would 1 ike to
talk a little bit about semantics! is a very important one. I
think the analogy here at this meeting is that we are somewhat
1 ike the winemaker who sent his sons into a vineyard to dig
for buried treasure. They did not find any but their digging
vastly improved the soil. I think that is what is happening
here, and, i f I may say so, that is an invaluabl e, necessary
p roces s ~

It is very important for people who are interested in law
of the sea negotiations and related research to be interested
in the subject of sea zone planning and sea zone management.
looked at the agenda here today and i t seemed that perhaps some
people might think this subject to be out of place in a society
of people primarily interested in the processes of international
ocean law. I think there are several reasons that many of us
have thought about which make this subject very important to
those involved in law of the sea.

There is a tremendous amount of interest  as we have heard
here today! in the North Sea, in the U.S. and elsewhere around
the world in the concept of ocean management or sea-use
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management and a good deal of that has been brought about
exactly because of the law of the sea negotiations ~

I be 1 i eve tha t we have to beg in to real i ze tha t as law of
the sea negotiations go forward we are providing a "forcing
function" on the governments that are. participating, particu-
larly the coastal states, a responsibi I /ty that at least some
of them are now recognizing. The various LOS concepts and
agreements wi l 1 have the result of forcing states to come up
with new approaches, new institutions, new Ideas about managing
at least their own territorial seas. And of course, those ter-
ritorial seas may expand. The concept of the extended economic
zone is f'airly conlnon. The management of that zone, and it is
a mixed zone, is going to requi re new concepts and policies,
new institutions and new arrangements that do not exist today.
Me have certainly heard about one approach here today, a very
logical approach.

So, I think some of the problems that arise from this
"forcing function" are going to have ta be faced by the units
of government. That is, the linking of existing management
problems and programs in the territorial sea, and also outside
the terr'Itoriai sea in the high seas. In the cas-e of the United
States, we have 30 coastal states, all of which have their own
idea about what should be done not only in the territorial sea
but in many cases in the ocean in general, some more and some
less. So I believe that we wi I I see a trend towards more formal
rule making, more complex management procedures, more openness,
more data required, more enforcement, more communication
required among the various decision makers, etc.

A question arises then, that i think has to be addressed
by those of us involved, or those of you involved in law of the
sea research, support and negotiations--can the coastal states
Indeed do this? Can they Indeed meet the challenge af increased
resource management responsibi li ty that L05 impl les7 I do not
have the answer to that but I think it is something that is
most important and precisely why we are talking about sea zone
managementhere today at a law of the sea conference.

The process of answering the question of whether the
coastal states can actually do resource management in their
coastal waters and elsewhere should relate directly to LOS. Me
would have liked to have this question much more clearly per-
ceived before we ever went to the law of the sea. I know that
is the feel ing 1 have about the Linl ted States. I wish we
had an ocean policy, an integrated ocean management concept for
our own "domest'ic waters," if I might use the term, at least so
that we would have a better idea of where we stand in terms of
"domestic" ocean management. At the present time we are still
evolving this as it goes on. Of course, this is an ideal'istic
wi sh when one considers the real I ty and scope of ocean politics
and international re 1 at i onshi ps.
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So, my interest here today is in management of the sea as
the probtem of management of a natural resource ~sstem.
like to get away somewhat from what agency should do what and
what formal insti tutions we migh't need- I think f i rst we need
to address the problem as a resource management problem,

think there is some importance to distingui shing between plan
ning and management I do not wan t to get hung up on semant i cs
The idea of planning to me impl ies wishful thinking and there
many a slip twixt cup and tongue when i t comes to what we do
with plans and what we do in actual management, where the word
manage means control l ing something, influencing the course of
act.'on by decision making, but we could argue all day about
sem,~nt i cs.

Comment has been made about the analogy between land use
management and sea use planning. There was also the counter
conment that perhaps the ana'logy is not so useful. Hy own
belief is that there is no real or useful analogy between land
use planning and ocean planning, management in the sense that
there are too many disparities between the natural, economic
and political systems that make up the ocean and those of the
lands we try to manage.

think the analogy or the value of the transfer of land
management experience is that we have had a long history of
managing large public resources, ca'lied lands, forests, rivers
and lakes in the world. When we then recognize that the oceans
are a lso large, complex "public" resources and probably should
or could be subjec,ted to public management, i think we have
exhausted the usefulness of the anaiogy.

We wish somehow that we could better understand.' how to

manage large public resources such as our lands and oceans. It
seems to me that from time to time what we really have done is
to learn to ask questions about managing large public resources;
from time to time we have formulated potential approaches for
managing large public resource systems; and from time to time we
have establish@.J some principles that we try to adhere to when
we manage our public lands.

Now, let me say immediately that every country is differ
ent. I am impressed with the land planning capabilities of the
Netherlands and Great Britain. Ve certainly do not have that
in the United States; l know many other countries do not « ther'
So, even if the analogy were valid, we do not have very much
knowledge to transfer from land management to sea management.

Another problem in terms of the analogy of that concept to
ocean management is that we have had centuries of living in and
on the land and the forests and in a sense the rivers, so we
have had the benefit of that long history, that time of "I~r
sion," if you wi1 I pardon the pun, so that there has bee»
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9 t h r e a d o f a s s o c i a t i v e d e v e ' I o p me n t i n t e r m s o f t hms o t e way we
about 1 a rge I and resource systems . In spite of thi s

am sure John Craven will disagree, we do not have
sense. or experience in living in the ocean like we

Me have not been surrounded by the oceans
y 1 i ke we have the 1 ands and i think there I s something

the way our perception of how to manage those 'lands
has develop

do not want to give the impress ion that there has not
�h said about ocean management or sea-use management or

There has been an enormous armunt of material written
�d the rubric of ocean planning, ocean management or policy,

Unfortunately, almost none of it has dealt with the
o f mana emen t of the ocean as a system. We can cate-

'ze this bo y o i terature into three categories ~ First.
been concerned wi

I the need to do marine research and how to get more money
for more research Secondly a lot of it has dealt with the
sub]ect that we are expert at, the law of the sea negotiations,

in many cases I claim does not address management per se,
although it is certainly intertwined and inseparable. And,
three, we see a lot of writing, particularly in the United
States, about who shouid do ocean management, sea zone manage-
ment, whi ch agency should get which part of the turf. This of
course has really not very much to do with the problem of man-
aging the natural oceans.

Part of our difficulty in understanding how to do sea use
management is a lack of understanding of how the ocean really
works. I am sure Dave Ross would support that as a marine
scientist Me do not really understand very much at all about
how the ocean responds to different pressures and uses and how
its various systems and subsystems interrelate.

Well, i could talk a 'iong time about how we view manage-
ment of the oceans from some of the work we have done in the
U 't d St tes but I do not think t have very much time to do
that. One of the things we have had to grapple wi th is e g

ni eae
def inl n

what management means ln the sense of degree oI I A f control." I

s«management of the oceans as a spectrum poof ss ible control
where we mean control as either enhancing act ions that occur in
the ocean or restricting them in some genera y.ai wa . }low, the

spectriaTi of control might run all the waywa from what we might
I mana ement of the oceans.comp rehens i ve, i ntegrated, total manag

T»s would be one end of the management spent s ctrum. The other

end of i t might be the programs and ideasas that influence our
irectl control them. Meuse « the oceans but do not really direct y

could cail that management but it woululd he arguable.

classical functions thatof course, thereare all the c a f r-t ro ram research, in or-one cauld talk about ln a management progd al 1 of the components t ah t
gather/ng, enforcement, and a
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make up management. I wi li not get into defining all of these.
I think however there are one or two points to be made about
sea use planning with respect to the question of "boundaries,"
the definitions of the management boundaries that one considers
when we talk about sea use management.

The first one would be the natural ocean system itself
including two parts, the resources of the ocean, the fish, the
minerals and so on, and then the idea of ocean s ace. The
actual, volumetric space of the ocean in lligst o management
objectives. This of course gets Into the business of control l ing
the traffic, allocating the space, zoning, etc. Then, secondly,
there are the ocean users themselves that need control or man-
agement and their ac~tvities. ThIrd, we sti I I have to learn how
to manage our management programs, How do we put together and
manage the groupings of laws, programs, agencies, and institu-
t i ons that we want to control wl thT

After we recognize these components in a management con-
text we can begin to discuss rational ty how to use natural
resource management i deas and pr inc I p les to manage the oceans.
We can begin to talk about multiple-purpose programs, optimal
yield, use zoning in the ocean and other tools, e.g., suita-
bility, capability, impact analysis, critical areas, unique
value protection, etc.

I think there are two other important problems that we
face in evolving ocean management. I know in our country we
are facing this problem and I am sure others are too. One
is that we must be sure that when we talk about ocean manage-
ment we do not forget that there are many other natfonaf func-
tions to be performed that go far beyond the oceans. For
example. such things as: food policy, energy policy, environ-
mental policy, etc, Those of us who tend to be advocates of
the ocean always think that the oceans are the most important
things ln the world, when indeed the constituency is often
smaller than it is fn other categories. This affects the way
in which we can gain support for ocean management efforts.

Secondly  and this I do not think is unique to the U. S.
and it may bear upon the two talks given here! is that when we
talk about designing and fmplementing a new ocean management
approach, we are implying that we know something about how to
measure how bad the old approach was, whatever it was. In
other words, we have in the U.S.  and I am sure in many other
countrfes! something that you could descrfbe by drawing a circle
around lt as a management "system," It varies from country to
country, but it is there and lt exists and when one says we
must have a new approach, one fmplies that there is a measure
that tells us that if we have a new approach, it is better than
the old one. I maintain that this is almost an impossible
problem.
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It is like saying, for exampie, if one could measure some-
thing cal led "the gross ocean product" and it was X bil lions of
dollars under the old system or the existing system, and one
evolved a new ocean management system with a new gross ocean
product of Y, then the question is, is X less than or greater
than Y7 This observation 'is of particular importance if LOS
creates the apparent need to carry out di fferent or expanded
"ocean management" on the part of the coastai states.

There are two other matters I would I ike to address, The
first is the need for what I would call in increased use-assess-
ment capability. I maintain that regardIcss of the approach or
the method of ocean management or sea-zone management selected
that what we really need is a way in which we can assess the
consequences of various ocean resource development proposals
before they are implemented. This is a need but not very many
people do this. Me need the capabi'I ity of assessing the conse-
quences of proposed developments in the ocean. I would maintain
as an hypothesis that i f we had such a capabii ity  presumably
done by the government! and if this capability were made avail-
able to al l of the parties involved in ocean development, we
would have gone a long way towards improving our abi 1ity to
cont rol the oceans.

The second factor which is obviously related to the assess-
ment idea is the information itself, management Information.
if we really want to do something called sea use management,
what information do we need to make decisions7 Of course this
impl les knowing what decisions we need to make. 'Me have to do
a good dea'I more work on that problem as wel 1! In the United
States and in many countries our lack of Information about what
is happening out in the oceans is becoming increaslng3y unaccept.-
able. I do not mean necessarily just research information about
currents, di ffus ion, dispersion, biologggca water quality fac-

that we need some sort of a dynamic "ocean use atlas," I suppose
one could cali it that, which will a'liow us to at least visual-
ize from time to time if not more often what is going on out in
the ocean and how things change as we take management action.
4 comprehensive system that would depict al 1 the traff'Ic, energy
extraction, mining, fishing, and other on-going and planned
activities.
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DISCUSSION AND QUESTIONS

LEMIS ALEXANDER. 'I guess my ques.tlon wi I 1 be addressed to
the two gentlemen who wrote the original papers. In the Uni ted
States for about the last decade we have become very much
enamored with the Idea of coastal zone management, and so I was
wondering how would coastal zone mix into the type of manage-
ment you are talking about here7

E. 0. BROMN: Coastal zone management to me is management
of the foreshore and a narrow strip of adjoining land, together
with the more landward of the sea areas lying within the limits
of national jurisdiction. It was to this area that I was
referring when I said that one oF the needs whi ch was very evI-
dent in the United K'ingdom was for a thorough look at the
statute book so far as the use of that area was concerned. This
to me is a question, not entirely, but predominantly within the
exclus I ve jurisdiction of the coastal state . You do not have
quite the same diff icultles of having to contend with corrsTruni ty
interests and with internat'ional interests in that area. It Is
an Ill-defined zone and of course lt is going to become even
more il'I-defined. If you had asked me this question a few
years ago, we could simp'ly have said that It was the area out
to the outer limit of the territorial sea. Of course, now that
the bounds of national jurisdiction extend to 200 mlles, it Is
no longer poss'ib'le to define the geographical scope of coastal
zone management in a way which would be valid for all coastal
states. It is a question of seeing what arrangements each
state makes within this I'Irnit.

D. KISNA: I agree. In the Netherlands, no coastal zone
manages»nt exists. There has been none developed in that
direction. The coastal zone ls supposed to extend in the North
Sea. I wouldn't know where to let It end.

PAUL ADAM: I want to comnent briefly on what I fee'I has
been a neglected Issue. Although the resources from the sea
have been mentioned by almost every speaker, I think there is
some misunderstanding about their economic meaning. It looks
as If they are considered as something exploited at a given
cost and sold at a somewhat higher value, aliowing a profit
margin rewarding the ability of the producer.

Unfortunately, this is never so for the resources of the
sea. If you happen to know a river where you can find stur-
geons ~ your prof i t margin wl I 'I mul t I ply your cost by about '100;
consequently, you wii I no longer find sturgeon in the sur-
rounding waters. Me might st 1 I I be In a position where there
are more salmon in the North Sea, or coming to the North Sea,
than there are fishermen for salmon. If you could increase the
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number of salmon, the number of fishermen would certainly Iniee-
dlately increase and at a faster rate. In these circumstances
the economists immedi ately ask for regulation, that is to say
for the help of' lawyers, ln the expectation that they will con-
tribute to the preservation of the resources.

The nodules have been mentioned at length, but the two eco-
nomic problems that they present have not been clarified. It
Is economically Impossible to schedule the sharing of resources
for which nobody knows the econom'Ic and commercial conditions of
exploi tat'lon. Only the second problem can be answered, I.e.,
to guarantee a return on the money resource which is to be
Invested into the potential sea resources.

I f you look at the kri ll business, the real resource is
not the krili which is only a potential resource. The actual
resources a re boats. Nobody knows what to do wi th s upe rf I vous
whalers and trawlers, so why not use them to catch kri ll't All
this means that the resource problem confronting the 'lawyers is
not only the usual problem of sharing a resource. It ls a much
wider problem because the absence of a law of the sea or a given
law of the sea can create imaginary resources or destroy actual
resources. In that sense the law can be considered as an
integral part of the economic game.

I have no conclusion because it has already been put for-
ward by Professor Brown. Certainly, the problem of sea-use
planning Is Important and urgent, -but For the time being, It ls
so intricate and obscure that we are perhaps sti ll at the stage
of being educated and seeking information.

D. KISHA: Again, the question of difficulty has been men-
tioned. Almost all speakers, myself included, have mentioned
the difficulties of planning in the sea. There are two types
of diff'Iculties, solving conflicts between conflicting activi-
ties and solving conflicts between conflicting states . As far
as conflict'Ing activities go, I do not see much difference
between land planning and sea planning. If you are familiar
with land planning In a densely populated and intensively used
area like Holland, you are aware that It 'is at least as diffi-
cult to plan on land, especially big operations' as it is to
plan ln the sea. For instance, I can cite the question of a
new International airfield in Holland, which Is a big problem.
It has also internat ional ramifications which have to be dis-
cussed with Belgium and Germany. At the local level, the plan-
ning process Is very complicated, The local councils have to
consul t at least 25 government agencies and institutions; when
they are wise, theyconsul t another 20 more, so that It takes
sometimes years to get plans completed.

So, I do not think that this type of difficulty In the sea
is essential ly di fferent from di ffi cul ties on land. 'Then you
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have the dl ff fculties between states, and I think that is a
question of appreclet ion. Mhen you iook, for instance, at coop-
eration In fisheries or at the cooperation between Norway and
Br I tain on the gas and oil exploi tation along the median I ine
and on the transport of ol I and gas towards the shore, or at
the question of pollution In the North Sea which follows the
water transport paths crossing jurisdictional boundaries,
cooperatfon is forced on the countr'ies concerned because the
natural conditions necessi tate It. Therefore, I think then it
Is much wiser to anticipate these problems by sea use planning
then to walt until the conflicts arise.

JOHM BARDACH; My question is to Dr. Efsma and to Or.
Brown. My former colleague, John Armstrong, has mentioned the
very complex nature of sys-tems plann'fng and management. It is
apparent that this complexity, while perhaps recognized by govern-
ment. cannot at present be dealt wfth by existing organizations.
One might assume also that it is easier to deal with this on
the data taking, data interpretation, advfsory level, than
In applied and university research organizations.

I would 'like to know the trend in organizations and insti-
tutions that deal wfth sea-use plannfng and management in the
EEC towards coping with the truly mu'lti-dlsciplfnary nature of
the problem with which you are dea'ling.

ED DE BROWN; I think we might allow the chairman to say
something about this because he has in fact been c'loser to the
practice of the EEC than I have been. I can only repeat what
said ln my paper that I do not think in fact that they are aware
of or have taken Into account the interactfon between the vari-
ous uses of the sea. Hy complaint was that they have a vertical
structure and a vertfcal prar.tice. They deal with things like
fisheries and the envlroninent and transport in separate boxes.
Hy plea was that we should have some kind of agency for coordi-
nating activities and being aware of interaction between them.
I do not know whether there is any informal structure in 'EEC
practfce wh'fch does take care of this problem but certainly I
am not aware of it.

ALBERT KOERS; I could say a few words about your question,
Professor Bardach. Of course, my experience is limited to the
Commission only and, In general, I would agree with the remarks
made by Professor Brown. The Coreiiission Is organized vertically
which means that there is very little coordination on a hori-
zontal 'level. The experience with the law of the sea negotia-
tions i'Ilustrates that the decision-making process of the
Comnunlty Is set up In a vertical fashion. There are coordina-
tion groups deallnq with pollution, fisheries, shipping, etc.
Now, of course, this ls all supposed to come together at a
higher level. But even there discussion ls restrirted to the
major political questions to the exclusion of certain practical
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questions relating to particular activities and coordination.
Thus, I think that statements made by Professor Brown in his
paper are qui te accurate. However, the staff of the Conmission
is becoming aware of these problems. We have now several groups
that operate rather informal ly attempting to arrive at some
level of coordination on a horizontal level, but th'is is still
at a very formative stage.

JORGE VARGAS: What I would like to do is to give a diff-
erentt dimension to this discussion. I consider that sea-use
planning or coastal zone management is a very important area of
the law of the sea. However, my impression is that the coordi-
nation aspects are essential for sea-use planning and these
aspects have been rather neglected by the Law of the Sea Confer-
ence.

Most developing countries have no experience in sea-use
planning or coastal zone management. Because of that, they are
runn'ing the r'isk of undertaking a massive exploi tation of
marine resources with a very substantial cost, negative cost,
'to the resources themselves and also to the natura'l environment.
So, for developing countries it is of paramount importance to
know about coordination in planning these types of activities.

On the other hand, most developing countries have good
ecological conditions; the natural environments are clean and
unpolluted. However, these countries *re not concerned with
the application of sea"use planninq po'licies, but rather inter-
ested in achieving a fast economic development regardless of
its cost, Consequently, this is a good opportunity to transfer
knowledge to developing countries in this area, where interna-
tional organizations have a leading role to play. These organ-
izations should improve the coordination among themselves in
order to tf ansfer this knowledge to developing countries. As
far as I know, the intergovernmental Oceanographic Caamission
has indicated a strong interest in this area, Other agencies
such as FAO, UNEP, IHCO, etc., are not as active as IGC.

Developing countries shou'ld be aware of the importance of
sea-use planning now and try to develop an integrated or at
least a coordinated approach to the multiplicity of coastai uses
so they would get the most benefit out of this emerging area of
the law of the sea.

JOHN ARMSTRONG: Mell, I just will say, and I think Hr.
Vargas knows already, that there has been a small amount of work
by the United Nations. There was a seminar in Berlin two years
ago jointly sponsored by the U.N. and the German Foundation for
international Development where the subject was a two week
workshop on develop ing nations and coastal zone management.
There were about 35 countries there. l was fortunate enough to
be there for it, and ii was successful enough that there should
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be a fol low up to that and I think perhaps Mr. Qargas
r about a follow up conference to be held next year

fwhere I bel ieve in Mexico. So, there i s an ef ort underway
think anything that a group like this can do to support

very impor tant.

At 'the Berl in Conference, I was struck by the fact that
almost without excep'tion everyone at that conference, from each
of the developing nations, had what seemed to be a very strong
desire to do something about coastal resource management
have a balanced approach. That concern seemed to be 1ndepend
of the particular pol itical structures of the countries pres-
ent. Everybody seemed to have a general agreement that regard-
less of how you ran the country, whether it was democratic,
socialistic, or whatever, there were certa in bas ic things
needed to be done, certain information needed to make decisions,
and to me tt was encouraging in that sense. So, 1 would support
what Mr. Vargas has recomrended here.

J. C. KREFFER: I would like to make a few remarks, being
qui te involved in di fferent matters in the North Sea. I made
two notes from the speakers which I want to quote here. The
first was Professor Brown saying that the left hand should know
what the right hand has done. I heard Professor Arinstrong
saying that it is very important to manage the management.

Now, these two things I think are very relevant to what is
going on. At this moment, we ask ourselves is i t real ly such
a mess that we think It is. 'Nell, we do not know. There is a
conIiiission and an interdepartmental cceetssion, in which most of
the departments in the Netherlands are represented, which is
making a list of various activities concerning what ministries,
coiillissions, corrlni'ttees, working groups, institutions, etc
a re work l ng on the con t inenta 1 she l f of the Nor t h Sea. We
might well discover that there are hundreds of these.

Now, I come back to Professor Armstrong's words, how are
we going to manage this kind of management7 ls it absolutely
necessary to reduce the number of entities involved7 ls that
real'ly necessary or are we able to handle all these different
iristitutions and coimiiissjons which are at work7 We stmpiy do
not know yet. It may be a bit late, but I am pleased we are
at least addressing the problem.

JOHN ARMSTRONG: I am in complete agreement . The point of
my continent was indeed that many times there is no dependable
way to tell whether we should do something different than the
present approach. I am glad to see you are wrestling with it.
We in the United States also have the same debate about whether
something new is needed in the sense of ocean management and
whether or not the collection of agencies and programs and
policies that exist now is not as good as cou'id be done some
other way. It is not a problem with an easy or obvious answer-
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PATR1C I A BI RH IE; l just wanted to fol Io ow up the last
remark and to ask professor Brown and Mr. Tror romp in particular

they thought any new institutions were d dns were nee ed in the
North 5ea2 We da have a very large number of ' tit io inst tutions, the
Oslo Co~I ss ion. the paris C~isslon. and several others
professor Brown d i d say at the end of hi s talk that h th h

devote our attention to new procedures and institu-
tions- Hr- Tr~p said that the models of the Baltic Convent!on

o f the Barcelona Convent i on mi ght be cons i dered for the
cnorth Sea since in one sense they were better, be'ing more com-
prehensive. l am wondering, and l think this is a rather
cruc,ia l question, whether we should accept the suggestion made
by many that we need an ove ra 1 I corrliii s s i on i n the North Sea. Do

real ly, or would thi s merely add another level of complexl ty?

E, D. BROWN: l entirely agree with you. I do not think
we need more inst itutions. This would be yet another leve'I of
bureaucracy and would merely clog up the working of the system.
My plea for more institutions and procedures was rather within
the exi sting systems. I think, for example, that we need a
better system at the national level. The example I gave was
the Uni ted Kingdom, where we have a Minister who is supposed to
have a coordinating function but in fact has neither a staff
nor any muscle in relation to the other departments, This is
the kind of coordinating institutiona'l procedure I meant there.
On the Conmiunity level, I think we also require not a new insti-
tution but simply a new procedure to formalize the initial
coordinating efforts to which Professor Koers referred. On the
public international level, again l am looking not for new insti-
tut i on s with comp rehens i ve functions but a g rea te r deg ree of
coordination among existing organizations. Responding to the
question which Hr, Vargas put, there is I think a much greater
degree of coordination on this level than his question seemed
to suggest. l wi l I not repeat mysel f here, but l have referred
in my paper to the steps which have been taken to coordinate
the work of universal ist organizations in the maritime field.

0. WATTNE: I think it is very important to underline the
necessity of identif in where we have interference and where
we have the prob ems. To estab'lish means to observe those, and
to listen to the problems in relation to other activity. A
good example is f ishermen's complaints which at first were
dismissed as having no relationship to offshore activities and
said to be caused only by old shipwrecks and the result of navi-
ga t ion for 5O years. Re 1 at I ve1 y comp l i cated systems were dev-
eloped later consisting of ocean bed going vessels corn 'l combined with

side-scanning sonar and videotape recording to prove beyond
doubt that it in fact was the offshore activity that caused
more of the problems than anything else, Then you could start
discussing the problem, but not earl ier because ye nobod bei ieved

there was a real problem.
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CONGLUD IHG SESS ION



REMARKS BY

CONFERENCE PROGRAM CHAIRMAN

John King Gamble, Jr.
The Pennsylvania State University

ln putting together a program for this Conference,
thought It desirable to Impose upon a couple Individuals, asking
them to synthesize and ana'lyze what we have been doing for the
'last four days. l also asked them to be provocative; knowing
them as I do, that wll'I be the least of our worries.

The two principals for this session are Sarry Suzan, a
politica'I scientist from the University of Marwick, and Oouglas
Johnston, a lawyer from Oalhousie University. This is Barry's
first time on a Law of the Sea Institute program. Doug has been
on the program of est Law of the Sea Institute events for the
past decade. He came to this meeting expecting to maintain a
low profile--I have prevailed upon him on very short notice to
give us the benefit of his analysis of these meetings. I am
sure we shall all benefit from Doug's reverting to his custom-
ary, active role.
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Barry Buzan
University of Warwick

United Kingdom

Hy mandate, and I would just like to read it to you, is
that I am supposed to provide a "provocative hard-hitting analy-
sis of what this conference has done and failed to do." This
seems to me as a political scientist to put me under some strain
here between being provocative and being polite, and I' ll try to
tread this boundary as carefully as I can. But I will ask for
your indulgence beforehand if i appear to trespass on the side
of outrageousness every so often.

The necessity for synthesis is, as I am sure you can all
appreciate, rather difficult at this stage, and indeed a number
of you have whispered in my ear "I'm glad that you' re doing this
and not me, ha, ha."

How what I ae going to try to do here by way of creating
some sort of synthesis is to revisit the conference theme of
neglect. What I would like to do is survey it briefly in the
1 ight of the four days of meetings and work that we have done
here, and try to draw some conclusions about the theme for the
future work of the Law of the Sea Insti tute. I hope that is not
too pretentious a task for me to undertake since I am not a mern-
ber of that body. So, the question I want to ask Is how useful
has the concept of neglect been in tying together the various
subjects that we have looked at7 I am going to give a rather
personal view of this.

First of all, let me say that neglect as a concept, as was
pointed out in the keynote address, tends to have pejorative
connotations. I t is all very well to look at 1 ts dictionary
defini tions and say that it does not, but in common usage it
does have a negative connotation. The dereliction of duty as-
pect of It, I think, stands out, and 1 think this may have been
unhelpful ln relation to the way ln which we have looked at some
of these issues.

To some extent It may have turned us slightly too much
towards the rather easy game of placing blame, and fault find"
ing, in relation to the work of the Law of the Sea Conference.
In another respect, it may have led us to elevate perhaps to an
unwarranted status certa in fringe and peripheral issues. The
question has been raised in various indiscrete corridor conver"
sations as to whether we have been scraping the bottom of the
barrel for something new and exciting; this is maybe something
that neglect pushes one towards. it seems to me that if one
were to take neglect as a pursuit, there are no limits to the
kinds of abstract problems one could dredge up. Why, for in-
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stance, has the Law of the Sea Conference not deal t wi th the
disruptive effects of continental drift on boundary delimitatipn
agreements between various opposite states! I mean, you could
go on and on like this, dredging up various kinds of unimportant
problems.

Now, it seems important to make clear that the idea of
lect does not stand aione. It is part of the spec.trum which
relates to the act of choice. In other words, i t has a posi tive
counterpart and that counterpart is selection, the reasoned
choice, defining a manageable set of tasks if you wii i, in the
light of your interests, your priori ties and your capabiii ties.
Neglect in its pejorative sense covers only half of this spec-
trum. The other half covers, as I said, this respectable acti v-
ity of making reasoned choices. And I think i t i s importarit to
keep this balance in mind when one throws around a concept like
neglect. So having said that, let me give then some personal
assessment of the subjects that we have covered, and see how the
concept of neglect applies to them.

am going to do this under three heads. First of all, }
am going to look at subjects which in my assessment have not
been neglected by the Law of the Sea Conference. I would then
like to look rather briefly at subjects which some people think
should have been neglected. In other words, i t would have been
somehow advantageous for them to have suffered some neglect.
And fina'lly, I will make a few conments about what I think per-
haps are genuinely neglected issues to which we might turn
future attention.

So, f irst of al I, the subjects which I do not think have
been neglected, and these include most of the subjects that we
have in fact covered during the past week. Sy saying that I do
not think they have been neglected I mean that the concept of
neglect is an inappropriate or misleading way in which to ap-
proach analysis of them.

I think that some of these subjects, on the basis of the
discussion that we have had about them, appear to be quite ade-
quately covered by the work of the Law of the Sea Conference,
given the kind of available information we have, the leve'ls of
interest that pertain, and the kinds of urgency which these
issues seem to imp'ly. t think it is perhaps worth stating as a
warning here, a cautionary note. that a number of people have
said that Coiimittee i was a good exampIe of over-negotiating, of
pushing the law or trying to push the law too far in advance of
practice, and that perhaps this same warning could be applied to
some of these other issues.

So let me go through them briefly. First of all is non
nodule resources. This, it seems to me in the 1 ight of the di s
cussion we had,has. been covered perfectly adequately in the
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ICHT; in Section XI there are plenty of references to the re-
sources of the area and these references seem to be adequately
def ined. This issue has not been neglected. Indeed, one would
have the conceptual problem here on the basis of papers present-
ed as to whether i t i s possible to neglect somethi ng that is not
there7 i suggest that we turn that one over to our underemploy-
ed col leagues in phi losophy departments!

A second category of things, I am going to coin a new acro-
nym for this, I- have cal led LFO's, or large floating objects.
toyed wi th the idea of calling them FOL.l 's for "floating objects
of large importance," but thought that was stretching the art of
the acronym a b i t too far. This includes, OFEP ' s, OTEC' s,
dri f t ing super tankers and icebergs, and it seems to me that
none of these has been neglected in the sense of not having been
given attention appropriate to its importance.

As Professor Brown indicated in his very useful interven-
tion on this, the general provisions on navigation and resources
seem to cover most of the problems pertaining to these quite
well. Thi s is particularly so in relation to these things need-
ingg to await development until we know a bit more clearly exact-
ly what they are about, but they clearly do not fall wholly out-
side the spect rum of the kind of legal framework that the iCNT
gives us.

Again, I point to this analogy of Corinii ttee I and the dan-
ger of trying to legislate too far in advance of some ki~ds of
development. For those of you who read science fiction, you
will be aware of the delights, and of the dangers, of becoming
too obsessed with any particular fantasy of the scenario spin-
ners. On the question of air space, this seems also to have been
quite adequately covered. It seems to me that this is not
really a law af the sea issue anyway, and that there are appro-
priate things said about air space in the ICNT. A minor ambigu-
ity seems to exist rn relation to the economic zone, but perhaps
this i s more a problem for those fora which deal wi th air space
matters, such as the ICAO, than i t is, a problem of law of the
sea.

On the question of shipping, I do not think anybody who has
followed the Law of the Sea Conference could in all honesty say
that shipping has been neglected as a question. The shipping
interest might have been defeated but that. is quite a di fferent
thing from being neglected ~ The reasons for i ts defeat are con-
troversial, as was indicated in the discussion. But nonetheless

do not think that neglect is an appropriate way to deal with
this.

Final ly, on regional and area issues, the polar regions and
the lwiorth Sea, there are burgeoning literatures on these areas;
experts are avai lable in droves. These are not symptoms of neg-
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le«ed i ssues. Indeed, nobody could say that the Canadian or
Nor egian Arctic issues have been neglected. Several people in

room, including me, have bui i t their careers, on aspects
of this. Clearly there has been no neglect!

An'tarctica and the North Sea strike me as being things that
should be addressed as regional matters, and not law of the sea
matters, although there is clearly a lot of scope for examining

issoe linkages between law of the sea and the particular
ploblems emarrating from these regions. But this i s not some-
thing that has been neglected by the Law of the Sea Conference.
This Is an outcome of the Law of the Sea Conference's work, a
~ather 4ifferent matter. The present uncertainty of outcome of
t"e Law of the Sea Conference clearly causes difficulties in re-
gional affairs. These need to be looked at as linkage problems,
for instance problems of delimitation, but this uncertainty
again is not neglect. It is a different thing.

I' ll move onto my second category here, that of subjects
which might have benefited from some neglect. Here I am simply
gleaning opinions that were heard in corridors, at dinner
parties, etc., probably lubricated by too much alcohol and
therefore incautious, but I think they do represent a certain
body of feeling ln this room.

There has been a considerable expression of opinion one way
or another that scientific research and manganese nodule mining
would have been better off if they had suffered a bit of neglect
in the Law of the Sea Conference. In other ~ords, neglert and
attention here appear as a two-edged sword. There may have been
insufficient emphasis given in this gathering to the problems of
something suffering too much attention as opposed to suffering
neglect. Various people said in one form or another that in
Committee I the problem has been over-negotiated. lt is led to
Incomprehensible, unworkable, and self-destructive outcomes of
one sort or another. Scientific research and perhaps also ship-
ping seemed to have suffered the same fate; they have been push-
ed too hard, paid too much attention to, and the outcome has
been not particularly desirable.

lf these interpretations are accepted and clearly some of
you accept them, then over-attention may be a larger problem at
the Law af the Sea Conference than neglect. Finally, the things
that have been in my opinion genuine ly neglected; these are
things which I see as having emerged from the discussion that we
have had here. I am not making a more general survey. There
seem to me to be three points of neglect. One is very specific.
Two are rather general,

The first point of neglect is the status of ice. This
seems to me to link a number of issues we have had. It has rel-
evance to both of the polar regions and also to the dreaded
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prob lem of towing icebergsl Now there is only one article in
the ICNT that deals with ice, Article 235, and this covers only
a very smal l aspect, that which meets the particular Canadian
problem of pollution control and regulation, In other words,
something put in there to justify the Arctic Waters Pollution
Prevention Act, and it seems to me that the problem of ice is a
genuine conceptual di lerrma which bears very strongly on the law
of the sea which has not been adequately confronted either in
this forum or in others. Ice is not land. Ice is not water.
What is it2 lt clearly occurs at the interface between the two
and clearly as more and more use. is made of the Arctic, ice is
going to have an increasingly direct and imnediate relevance to
law of the sea matters. l think this has been Inadequately
deal t w i th.

The second genuinely neglected issue is one l am going to
i if t almost completely from Ken Booth's paper. I think he made
a number of excellent points there which bear repeating. I
think he identified rightly that there is an important link be-
tween strategic interests and the law of the sea and that that
link has not been adequately dealt with. Not so nruch by the Law
of the Sea Conference because i t is sort of understood there,
but in thi s kind of gathering. in intel lectual corrmunitles
there is a deficiency of understanding about the relationships
between these two things. Some very basic questions arise here
as Ken brought up as to the nature of law. Is law merely an ex-
pression of a civi I ized communi ty s.eeking to regulate its own
affairs or is it in some sense a vehicle for preserving the in-
terests of dominant groups2 Is i t in other words a rather po-
litee substitute for the use of force2

Ken also points out the cause for this neglect, i.e., the
disincl ination of strategists and lawyers to consider each
other's work in suff icient depth. Partly this di sinclination
arises because of the rather theological differences of approach
which these two groups have, and one may be said to be a theol-
ogy of power, the other a tehology of corrrlon interests. It is
diff icul t to put these together. They are natural ly incompat-
ible; i t is matter and anti-matter. i f you will. I t seems to
me that there is a case here for a substantial program of in-
tel iectuai bridge-bui l ding. This i s the kind of task which is
very wei I sui ted to thi s kind of gathering. I t also seems to be
a task that is necessary to any proper understanding of the po-
litical dynamics of the Law of the Sea Conference.

Finally, the third neglected issue in my particular list
 and I think this is an interesting one because it does seem to
me to tie together most of the very varied and dispa rate compo-
nents of our agenda this past week! is how can the advantages of
a fixed law of the sea convention be combined with the necessary
flexibility to adapt to new developments' Host of the things we
have talked about have been in the nature of new developments,
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things happening on the side, things happening in the future;
a problem of how these f i t into the I aw of the sea. I t

strikes me as being a perpetual tension between the desire to
set. up some sort of fixed body of law and the problem of keeping
that body of law contemporary and relevant and appropriate to
practi ce.

Now, it seems to me that much of what has been gathered
here under the heading of neglect real I y reflects thi s probl em
of adaptat ion of, and update to, the central work of the Law of
the Sea Conference. This raises a lot of issues. At what stage

emergence of a new issue as a coi lect i ve problem i s I t
appropriate to move towards some kind of legislation7 Should
legislation, in other words, be anticipatory or reactive and how
detai I ed should 1egi s lat ion be in relat ion to new i ssues where
'the actual needs of the users are not yet clears There are al 1
sorts of dl fficult questions that arise there.

Thl s l s not a new problem. I t has been wi th us throughout
the Law of the Sea Conference. I have argued elsewhere the
pace, i f you I ike, of the evolution of i ssues i s f requently
faster than the progress towards agreement in the negotiations.
Because of this, we may indeed never get a fi xed convention. I f
we did get a fixed convention, the problem would st i I 'I not di s-
appear. 'Me would stil I have this problem of new i ssues aris.ing
and the necessity of finding ways of continuing to evolve Iaw to
meet them. I think this may be in part what Ed Miles was get-
'ting at ln his very useful intervention yesterday.

This strikes me as being an issue of basic procedure and as
such I t is perhaps more important than all of the particular
substantl ve problems that we have been looking at this week. I
am not saying that one doesn't need to look at particular sub-
stantivee problems but the question is basic procedure: how one
approaches creating a living body of law. It seems to me to be
mare basic.

I think that tack l lng this problem is perhaps a worthy task
for the Law of the Sea inst i tute, given that i t also is going to
face a need to adapt i tsel f to a working envi ronment in whi ch
the Law of the Sea Conference is ceasing, one way or another, to
be the dominant focus of interest. UNCLOS has provided a corenon
umbrel la for us al I over at least a decade and has c'learly
greatly faci I I tated the Law of the Sea institute's task of com-
bining the wisdom of disparate interests and disparate disci-
pl ines. I t strikes me, and I may be putting this a little ex-
treme'ly in order to be provocative, that Ihere may be some pres-
ent danger of d'Isorientat ion and fragmentation as the Law of the
Sea Conference winds down. Thi s may lead to an over-emphas i s on
peripheral issues and on the flashier i tems of technological
speculation.
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As a central insti tution in creat ive thinking about ocean
issues, the Law of the Sea lnsti tute, it seems to me, needs to
cultivate a very clear sense of direction and a larger under-
standing in which we can put regional and technological and
other component interests Into their proper perspectives. I am
not convinced that the concept of neglect as used in this ses-
s'lon provides that necessary guidance.

COMMENTARY

Doug I as H. John s ton
Da I hous I e Uni vers i ty
Halifax, N. S., Canada

Like Dr. Buzan, I would like to take the mandate of the
chairman literally and be as provocative as possible. In my
case, I hope i t is not too provocative to choose, as I do, to
look at the impact of neglect on the new law of the sea from the
point of view of legal development. I realize, of course, that
legal development is not the only aspect of the Law of the Sea
Conference. Indeed it may not even be the most important single
aspect. Legal development is, I suppose, a sort of political
development, and pol itical development for that matter is only
an aspect of social development, but as a lawyer i t i s my natu-
ral incl inat ion to adopt the legal development point of view.

To me the interesting thing about UNCLOS I I I from the ju-
ridical point of view is that, beginning as- it did in the
1960's, i t represents the first major departure from the classi-
cal tradition of legal development: that is, the first major
departure frcMrr the classical tradition of lawmaking through cod-
ification, We are now in transition from the classical to the
romantic approach to legal development � if I may borrow meta-
phors from the history of art. During thi s transi tion we may
find some di fficulty, intellectually, in separating ourselves
from all the characteristics of "good'' scientific legal develop-
ment which we have inheri ted, each of us, from the classical
tradition.

been described quite wrongly, as this
a comprehensive and systematic ap-
of the new law of the sea. That is
is not. It is not comprehensive and
is "non-scientific" in the classical
the concept of reason, and even less

UNCLOS Ill has often
conference brings out, as
proach to the development
precisely what UNCLOS III
it is not systematic. It
sense, It owes little to
to that of what is natural
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Our classical expectations come from the Romans. The
classical approach began essentially with the decision by the
Emperor Justinian to engage jurors to codify the Roman 'law. For
the next fifteen hundred years or so all attempts to codify and
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develcpp law on the large scale were but variants of the Roman
model. This Roman tradi tion continued into the late 20th cen-
'tury, both at the international and national levels. I t i s re-
flected in the Charter of the United Nations in references to
codification and progressive development of international law.
Nore important, the classical tradition is reflected in the
establ I shment of the International Law Corrmli ssion to prepare
treaty drafts intended to serve these purposes. The Interna-
'tlona I Law Conmisslon is the 20th century rounterpart of the
jurists of Justinian, designed to pursue the neo-classical ap-
proach to the development of international law.

I t was only In the 1960's that the United Nations first
real Ized that the really important problems of policy-making and
1 ega I deve I opmen t unde r U, N. aus p i ce s we re i ncapab I e of so 1 u t i on
in any single exercise. These "meta-problems," the major prob-
lems, facing the world communi ty in the late 20th century are
just too large, too complex, and too controversial to be dealt
with in the simple, direct, and rather dispassionate tradi tion
of classical legal development. Yet those, "meta-problems" are
what most "law-making" or policy-making conferences of the U.N.
system are about.

It was in the late 1960's ln preparation for one of the
first of the great "meta-problem" conferences of the world - the
Stockholm Conference on the Human Environment - that it was dis-

covered that the neo-classical mechanism of the International
Law Comnisslon was simply not appropriate. It should be evi-
dent now that law-making in the late 20th century has to be
carried out in the Sturm und ~Dran of conference diplomacy. l n-
deed, 1 would suggest that we are now in the hi<ih romantic peri-
od of the history of international law, and that we still have
to learn how to modify the excesses of romanticism in law-
making, Our grandchildren might finally get to the end of that
1 inc, lgie are just dimly perceiving the enormous intel lectual
and institutional problems that have to be met before we can re-
ta i n the bes t of the romant i c t rad i t ion that i s upon us w i thout
losing all the advantages and virtues of the classical tradi-
tion.

How do we start down that path7 How do we get relatively
scientific, reasonably structured, internally coherent, compre-
hensivelyy conceived, conceptually consistent law out of the
Sturm und ~gran of conference diplomacyf Do we have to accept
the cossnon view that there can be no preparation for a modern
law-making conference that deals essent ial ly wi th a "meta-
problem" of the world comnunity? Is there no alternative to the
open-ended system of the present age of romance|'

There Is a paradox here, because the convening of UNCLOS
lll was at the urging of Arvid Pardo, whose proposal for a
charter of the ocean was motivated by a Sentham-like vision of
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how you proceed scient i f ical ly into legal development. It was
a vision that was not acceptable to the world of conference
diplomacy. Pardo had a systematic view. He had a conceptual
framework in which an overriding principle was to be predomi-
nant, that of the cannon her i tage of' mankind. He envisaged a
universal ly valued and centrally organized structure for all
uses of the sea. That is the irony. The history of UHCLOS ll l
has been exactly the opposite.

It is true, of course, that the conference draws upon a
lengthy agenda of interrelated issues. But these are dealt with
in the most unsystematic manner conceivable, in ad hoc response
to the wi I Is of national state governments. The arena is de-
signed for a contest of wills and passions, not an exercise in
human reason. Thi s i s not to say that a g reat dea I of logical
thought has not been given to the problems, but the structure,
the framework of discourse, is the object of pas si on, not of
reason.

I have two suggestions to make. One is that in discarding
the Internet'lonal Law Comnission, and therefore discarding the
classical "scientific" approach to legal development, we might
find a substitute that would be free of some of the criticisms
that are directed at the I.I..C. as a mechanism for preparing
certain kinds of law-making conferences. The suggestion is
this, that there might be a role for the United Nations Secre-
tariat, not in the preparation of draft articles in the manner
of the International Law Conmission, but rather in the prepara-
tion of a "framework agenda" which would be conceived from the
point of view of legal development. To the extent we are con-
cerned about the problem of neglect In legal development, we
might expect that ln this way the worst kinds of neglect would
be avoided. Prior thought would be given by the Secretariat to
the logical sequence and the interrelationships among the vari-
ous subjects. I am not, of course, suggesting that the Secre-
tariat should be asked to write any content under the rubrics
listed in the "framework agenda.'' That would remain the task of
the delegations.

I f this seems strange to you - preparing a table of con-
tents before wri ting the book - remember that we do it all the
time in the academic comnunity. In the supervision of doctoral
candidates it is normal, at least in orth America, to suggest
at an early stage, iong before the candidate has gone far into
his research and acquired his personal opinions, that he pro-
vide an outline of his dissertation. He is asked to begin with
a structural approach, one which admittedly may have to be modi-
fiedd as a result of the inqui ry to be undertaken .

Admittedly, if this proposal were acceptable, it would only
be because the U.N. Secretariat itself is able to overcome its
traditional reluctance to say anything at all that might be con-
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strued as pol itical ly offensive. i t would require delegations
of the United Hations to grant them this role. The Secretariat
would have to be encouraged to overcome its re luctance to seem
to be anticipating the wishes of the delegations. But, in any
event, the "fr~rk agenda" would be subject to discussion and
amendment by the delegations when they first convene.

So that's my first suggestIon how, in the late 20th centuly,
we might get away from the worst excesses of disorderly legal
deveiopment in the period of high romance: by having this mod
est approach taken prior to a "meta-problematic" law-making con
ference by the U.N. Secretariat. But then inevitably, as long
as we have the prevailing principle of universal participatory
democracy, which I support very strongly, as the governing prln
ciple of international organization, we shall have to live with
the Storm und ~Dran of conference diplomacy. This means, I fea�
that we are going to have to live with serious ly flawed conven-
tions in the next several decades - seriously flawed by any
tellectual or stcientific criterion. Therefore, the question is
even if the proposal for agenda preparation by the Secretariat
were acceptable, how do we remedy these expected textual defi-
ciencies after the event of the Sturm und DrancC'7

My proposal here would be that we might have something to
learn from the past, admitting that the past is the classical
past. ln the past, what they did was encourage individual jur-
ists, called glossators, to superimpose on the legal code their
own personal "gloss" or interpretation. There emerged in the
griddle Ages a conanunity of scholars who, not cooperatively but
by individual study and commentary, provided the famous glosses
of the great codes of the world.

Now, is there anything at all in that tradition that might
be useful for the late 20th century to remedy the deficiencies
of major international conventions that are seriously flawed
through one kind of neglect or another' Can we mount some kind
of modern "neo-glossatory" mechanism to remedy such texts that
are incomplete, inadequate, lacking a conceptual framework,
internally incoherent, or otherwise the victim of neglects Such
a mechanism today could hardly take the form of individual jur-
ists in university libraries. For one thing, most of the prob-
lem areas we are talking about, such as ocean management, are
much too complex to be left to lawyers. They are nothing if not
problems of comnon interest to several departments of human
knowledge. So we have to be thinking about a multi-discipl inary
mechanism. Nor could it work if it consisted merely of a vari-
ety of undirected individuals. It would have to be some kind of
task force or comnission. Horeover, the composition of the task
force would have to vary with the subject matter of the conven
tion. Each would require a different mix of knowledge to per
form a useful task. So, what l have in mind is a mechanism that
would be established by the United Nations, perhaps wit,h a



COFCLUDTH G CCÃHEFTARZZS

manent staff but invol ving corlni ssioners who would be drawn from
the various areas of knowledge most relevant to the subject
matter of the convention. Ten or 20 years after the conc'Ius ion
of a seriously flawed convention, such a ccmmission or task
force could be appointed ad hoc to produre ideas about how the
convention could be improved, without going through the tiresome
business of another treaty-making conference and all the current
difficulties of the Sturm und ~Dran world of conference diplo-
macy.

It may be that by the expi ry of the ten or 20 year period
the nation states and international agencies will have accumu-
lated a catalogue of criticisms of the flawed convention arising
from confusion, ambiguity and conflict engendered by it. If so,
the first job of the task force would be to collect all these
critical thoughts, to establish  if possible! a pattern of in-
terpretations and applications reflected iv national legislation
and practice around the world. Then, with this evidence before
them, the task force would be able to compose nothing so grand
as a revised treaty but perhaps a series of "understandings,"
which could then be referred to the Sixth Committee of the Gen-
eral Assembly. From there to the General Assembly itself the
text would proceed, suitably amended. At best, such a procedure
could resuit in guidelines accepted by resolution of the General
Assembly which would be officially supported  and even sanction-
ed, in appropriate circumstances!.

To my mind, it makes little difference that such a resolu-
tion of the General Assembly might not be deemed to be techni-
callyy bi ndivg under the strict law of t reaties. This seems ve ry
nearly irrelevant, It is more important that the "understand-
ings," guidelines or recceeendations in the resolution should be
construed as the opinion of the world coreeuvity, with whatever
moral suasion that might carry, so that at least any nation or
agency wishing to go in a different direction under the flawed
convention would know it is doing so with the disapproval at
least of most other states making up the membership of the
United Nations.

admit that there would be problems both in the initiation
and in the implementation of these proposals. Yet they might be
worthy of critical consideration as an effort to establish some
kind of bridgehead between the classical period of treaty law,
which died l2 years ago, and the romantic world of the late
20th century.
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BARRY BUZAH; Well, I must confess right away that Doug and
I have a conspiracy afoot here as, to sequencing of these events.

By and large, I agree with what he says. I think if there
is a corrIrron thread between what he says and what I have said, it
Is that we both agree on the particular need to exarriine the pro-
cess of the further evolution of international law and its de-
velopment in the face of continuing rapidly unfolding new issues.
Perhaps we also both agree that there is an important goal here
for the Law of the Sea institute, I arrr not sure.

1 have a wish to prey yet further upon the indulgence of
our hosts and make some more provocative corTIrrents on a slightly
different topic, This I am doing partly at my own instigation,
partly at the instigation of others, and partly in line, of
course, with my mandate to speak to what the conference had
failed to do.

I want to speak to the particular way in which these meet-
ings have been held. I think one of the things the conference
has failed to do is to stimulate  I have picked that word very
carefully! - has failed to stimulate rrrany of the participants as
much as they had a right to expect. This is not because of any
lack of interest in the topic,, not, because of any deficiency in
preparation by the presenters. It seems to me there is a struc-
tura 1 problem in a meeting of this sort which it might be useful
to consider.

There are two deficiencies I would like to address. I
think first of all that the ratio of discussion to presentation
has been exceedingly poor - and you may note that I make this
statement after having made my own presentation - and lear ning
theory tells us that there is a disastrous drop-off in attention
and retention ln any long listening exercise, and this is de-
spite the best wll! and highest Interest that the listener may
have. He simply cannot cope with that much input, and it
strikes me also that we do not need to travel such large dis-
tances at such great costs to hear verbatim presentations. We
can read these things at home. The purpose of meeting should be
to discuss the questions and to ~exchan e views and i think we
have had an insufficient quota of this at this meeting.

This leads me to a second point, that is to say what do you
do about It7 Well, either you give fewer papers which seems to
be a bad solution, or you make the papers available beforehand.
You take the papers as read, the presenters surmarize them
briefly, and the emphasis ts put on discussion.

I am ful ly a~are as a past participant and sometime organ-
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Izer of such events, that It is extraordinari ly diff l c�lt to do
this in many respects. Time factors become a problem,
~ney. There is the usua~ campaign of passive resistance by
authors who insist on penning their works on the plane e«
But it seems to me that despite these difficulties the benefl t
of having the papers available beforehand - and I do not �eces
sari ly mean mailed out to ail the participants, but he« �he�we
get here, so that they can be purchased and read - i>pro>es
qual ity of the discussion Imnensely. Sy an lnteracti ve effect
it also tends over time to Improve the quality of the. papef s.
I f people know that they are simply giving a paPer of f the top
of their heads which nobody is going to have read or very few
people will have read, then they can be fairly guaranteed that
the quality of the questions is on the whole not going to be
tremendously incisive because people just simply have not had
that much t ime to think about what they' ve said.

I f, on the other hand, presenters come knowing that every-
body or a large number of peop'ie wl il have read what they are
going to say, their incent ives are highei to say something more
profound, So I think that hav1ng the papers available encour-
ages mare active par ticipation, and lt also allows more time for
I t, and I think it would be very useful if this gathering cauld
in some way give Its sense or its opinion on this question.
Since there are going to be other fneetings like this - and I f as

say, this is an opinion which I am reflecting not just of my
own but an opinion which has been di scussed with a nmnber of
people and seems to have at ieast some support in the room - i f
i t has w i des pread suppo rt, then i t may be of i nteres t to our
hosts and organi zers.

DOUGLAS JOHNSTON: lt was a conspiracy, ladies and gentle-
men; we only justify ourselves on the grounds that we were asked
to be provocative and outrageous. Considering in particular the
problems I suggested that lie in the world of conference di p5o-
macy, there is a need for a circuit to be created, a circui t of
interested and informed people who would be Interested in al 3
aspects of ocean management. These people would be aware of the
deficiencies in law-making ln politics and diplomacy ~ would have
the trust of government and international agency officials, and
would perform a remedial function. This circuit could produce
ideas and recomnendations, albei t in an unofficial manner.

I f you think of the role of the circuit, of which Law of
the Sea Institute surely is an important member, how should such
organi zations prepare their own conferences7 It I s all very
wel 1 for me to cri tici ze the way that the United Mat ions organ
izes I ts off icial law-making conference, but probably we should
look to our own circuit.

There are, of course, problems of cost as Dr. 8u»n»s
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said. This creates the need for fund raising on a scale that
would be conInensurate with the role that I bel ieve the circuit
ought to be pl aying. I feel some di f f i cul ty as a former member
of the Board and, indeed, as the chairman of the last conference
of the Law of the Sea Instl tute. I recognize there are serious
constraints,  particularly cost constraints!; but these con-
straints are no more difficul t and severe than face other organ-
i rat ions and can be overcome wi th the assi s,tance of our global
consti tuency.

The important role that should be played coul d begin, at
least in part, If the Law of the Sea Insti tute could experiment
with an improved format. I am not sure i t is necessary to jump
to the oppos I te extreme and i ns i s t, as a ma t ter of po I i cy, that
ai I papers be wri t ten months in advance and ci rculated in a
package weeks before the ronference convenes. For one thing,
many of these areas are of interest preci sely because they are
topical and in such interesting flux. One might defeat some
important objectives and take away some of the topicality and
Invnediacy by having to read a lot of three month old papers. I
am not sure that the scientific method of running conferences is
necessari iy the best one; but an experiment might be carried out
with scene of the sessions of the program organized in this par-
ticu lar manner. These would be areas of the program that are
regarded by the Board to be relatively stable so that the papers
coul d be produced weeks before the conference begins.

There may be another class of panels that could not be done
so far in advance with the papers available for pickup on arriv-
al at the conference. Me might consider two or three roundtabie
discussions where no papers would be given, presumably in the
later stages of the conference after people have overcome jet
lag and other kinds of problems associated with sudden adj ust-
ment

The participants at a Law of the Sea Institute conference
s,peak about 20 different languages. By some c.ruel chance of
fate, most of these people have to talk and listen in a foreign
I anguage, I never cease to marvel at the faci I i ty and bri 1-
I lance of these I ingui sts; but the people running conferences
should recognize that it must be dif ficul t for non-nat ive speak-
ers of English to attend a four-day conference without the bene-
f I t of papers ava I 1 able in advance. I t may be too much to ask
that they be run off in several different languages. It may be
suff icient that they be in English so long as enough time is pro-
vided for proper consideration of these papers.

JOHN GARBLE: Before opening this session up for questions,
I shoul d I ike to comment brief ly on some of the interest ing
poin ts raised by Barry Buzan and Doug Johnston. I feel they
have done the Law of the Sea Institute a g reat service pro-

516



CONCLUBl'NG CCNNENTARZSS

viding us, among other th'Ings, with enough work to occupy us for
at least a decade. I appreciate Barry Buzan's comments about
operational changes in Law of the Sea Institute conferences. I
agree with the intent of ail his remarks. But i f we tried to
implement such suggest ions, I am afraid the cure would be worse
than the disease. Insisting that all the papers prepared for
thi s conference be ready three weeks before the meet ing would
have, in my judgemnt, made fully ha'lf the participants unwilling
to take on the task. Mo doubt other people could be found who
would gua ran tee to mee t an ea r 1 i e r dead 1 inc. But wou 'I d the
papers be of as high qual ityl Barry's l ine of reasoning assumes
that if papers are avai lable in advance, everyone wi 1 I have the
t ime to read and analyze the papers. Those of us who teach
real ize that, while thi s is a laudable goal, it is often unreal-
istic. In my opinion, Institute conferences can be viewed at a
first iteration, the final version oF which is the published
proceedings containing all the papers, questions, and discus-
sions.

DOROTHY ALLAN. I want to corrlnent on, or rather ask for
clarification on a point that Hr. Buzan made. As I understood
lt, he said he felt that a couple of the major participants at
the LOS Conference were noted for their "theological differ-
ences," one of power, one of corrlron interest. To me that sound-
ed quite a bit like the "good guys" versus the "bad guys" that
we are so familiar with in the U.S. in our cowboy movies. lt
also denoted the sort of black and white psychology that one
usually abandons on leaving the 20's. Maybe you have not yet
left the 20's. But I just wondered it you would 'like to elabor-
ate a bit.

BARRY BUZAH: I don't know whether at my age that's a corn-
pliment or an insult! However, I'rn not going to entertain. you
w'ith my age.

I agree I am speaking partly for effect here. One of the
reasons why this came out perhaps overstated, other than my fol-
lowing the mandate, was because I spent much of last week locked
into a completely fruitless dialogue with a distinguished inter-
national jurist about this very issue, about the strategic as-
pects of law of the sea and the influence of st rategic thinking
and strategic interests on law. In this equation I come out as
a st rategist; I suppose that is my primary interest and t ra in-
ing. I was seeking ways to follow up Ken Booth's point that
there were theological elements to this debate. I rather grossly
chararterized them as being those who are mostly concerned with
power on the one hand, and see the world through such a filter
that one assumes that power is the major operative restive for
human action. In contrast there are those who see the world
through other kinds of 'lenses and look more for rational collec-
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tive interests. i t seems to me that Ken Booth suggested that
these kinds of theological differences in approach prevented
more comnunicat ion between these two groups, Thi s seemed to me
to be a very salient point, as I say, underscored by my exten-
sive discussions with this jurist which reached this particular
dllenlna. Now, it could be that my experience is unrepresenta-
tive, and in fact lawyers and strategists are talking to each
other with no difficulty. But f do feel there is something in
this, that these two groups are like matter, anti-matter type
groups that find it very difficult to get together and do some-
thing creative without causing an explosion. That was the
thrust of my point. I thought that there was an intellectual
gap here, which since this is primarily an intellectual forum,
was particularly appropriate for discussion.

THOMAS CLINGAN: Professor Johnston has very appropriately
identified the f'act that given the number of articles in this
very complex document and the method by which It is being de-
veloped, there are bound to be defects or flaws that would need
to be adjusted. l just wanted to mention that some thought, at
least, is being given to this very subject. There have been a
couple of suggestions. I have one here from last April, a pro-
posal by Peru, and l shall read a couple of paragraphs. The
operative paragraph says "There is hereby established the inter-
national Commission on the Law of the Sea as an intergovernrnent-
al body responsible for the examination of problems which may
arise in connectio~ with the application of the provisions of
the present convention as well as some situations not covered
by 'It." The proposal goes on with eleven different specifics.
I suppose the most appropriate one to mention here is that it
suggests suitable methods of making good ambiguities, inconsis-
tencies, gaps, anachronisms or overcoming other difficulties
encountered In the provisions of this convention which are not
covered by any of the procedures for settlement of disputes.
thought I would bring that to the attention of this assembly,
and for those who are interested the document number on this Is
A/Conf 62/1.22.

LEWIS ALEXANDER: In Doug Johnston's "seriously flawed"
convention, there are several issues that I think if not neg-
lected were deliberately left vague, perhaps this was so to
achieve some sort of a treaty. Three of them have carne to my
mind.

First is the limitation of maritime boundaries between
opposite and/or adjacent states. The way the text reads both
for boundaries on the continental shelf and boundaries between
economic zones, this ls an extremely vaguely worded provision
that has, as you probably know, been in a Hegotiating Group try-
Ing to operate at the Seventh Session to work out some better
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text. But i t has been absolute i y imposs ib le to do. So,
think this is an Issue that is going to be left vague because
countries wi 1 I not agree to anything more stringent.

A second thing i s the definit ion of regions and sub-reg ions
or regional agreements. Frequently through the text there runs
the term "appropriate global or regional," and in the case of
fisheries, even of ''sub-reglona'I" arrangements or groups, And
they even speak of regions as geographic a reas when referring to
the land-locked and the geographica'Ily disadvantaged states.
This is a very vague term the way it is used in the ICNT.

A third poi nt is the "geographically disadvantaged states"
themselves. If you think of the various criteria almost any
state in the world is geographically disadvantaged one way or
another, except perhaps the United States. I think the joke is
just about over on the GDS's because too many of them got into
the act.

A fourth point, and this does bother me a good deal, is the
defi ni ti on of the outer edge af the continental shelf . How that
will be worked out 1 do not know. Perhaps like the other terms
I' ve referred to, it is deliberately kept vague, this being the
only way general agreement can be reached.

JOHN CINVEN: The justification for the topic of this con-
ference of the neglected issues was aptly demonstrated by the
quality and constructive nature of the epilogue of Barry Butan
and Doug Johnston. The way this topic e licited thei r construc-
tive response demonstrates, I believe, that the topic was an
effective one.

I would also point out that Barry d'isti 1 I ed three neglected
issued from this conference. Considering all of the issues that
have been discussed in the past, almost a decade of conferences
on the law of the sea, to disti I I three issues that have been
neglected would be a worthy achievement.

But more important things were highlighted by these speak-
ers, for example the dichotomy and the paradox that we face when
bringing together a collec,tion of lawyers, sci entists, and
social scientists, etc. The lawyer's task is the codification
of a document which appropriately and adequately addresses all
the issues. Yesterday we saw this dichotomy fully demonstrated
in the summary by Ed Brown and the response by Ed Miles. One
half of the dichotomy is the lawyer, who in determining whether
the issue has been neglected or not, quite correctly goes to al'I
the texts to see whether these issues have been cove.red in the
codification. The other half is the scientist and the political
scientist who, correctly prophesying change, exami ne these texts
in the context of whether they are adequate and appropriate in
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the years to come.

This debate Is appropriate and cont inuing. Ooug Johnston
highlighted the fact that there must be a structuring of these
two inputs to the changing law of the sea.

I think we should recognize that the changes are a part of
the process of legl tlmate growth. Many of us remember the fi rst
couple Law of the Sea Institute Conferences at which time it was
very di fficult to persuade ourselves and the world that the law
of the sea was an important and all-embracing subject. We have
now come to the Twelfth Conference of the Law of the Sea insti-
tute. As a result of this long process we have developed a
worldwide conmunity of scholars who need a more effective,
better progranlned and better structured way of interacting so
that their deliberations will be more fruitful and more produc-
tive. I particularly appreciate Doug Johnston's remarks in
which he made same suggestions as to how this might come abouts

As the same time, this gives me an opportunity to indicate
that this conference itself is a healthy and welcomed and to me
a very rewarding sign of growth of this conlnunity of scholars
and of this Institute. This is the first conference to take
place outside the United States. Future conferences will cer-
tainly do so and must do so. I also welcome the suggestions
that more adequate prepa ration should be done, although this
does not take away from the preparation that has taken place.

JOHN GAMIIL,K: I have been asked if someone from the audi-
ence would care ta conment on recent developments at the United
Nations' Conference. I should like to prevai I on Ed Miles to
undertake this task.

EDWARD MILES: I was afraid of thatl In my view thi s was
perhaps the least productive session of the Conference, second
only to the second session in 1976, There was one major di f-
ference, however, In that the session was not as contentious,
the confrontation was not as intense, as it had been in the
second session of 1976.

ln terms of substantive work, the most important work done,
in my oplnfon, was done In Negotiating Group 2 on financial
arrangements concerning the sea-bed, the group chai red by Ambas-
sador Tommy Koh of Singapore. The issues here are very techni-
cal, very difficult, but in particular in response to a
Norwegian initiative, the paper introduced by Minister Evensen,
this led to the only significant exchange that could have been
witnessed in the session.

Within Negotiating Group 1 on the system of exploration and
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exploi tation, essentially it seemed to me that we marked time.
We marked time by going through yet another reading of most of
Annex I I, in which particular problems developed with respec't to
paragraph 5 concerning the selection of applicants. It also
seemed that there were no substantive negotiations on the system
of exploitation in part because of the response of the United
States and the EEC countries to what had been done in Geneva in
the paper put out as NGI/10/ Rev. 1, and the feel ing on the part
of the Group of 77, and a number of other countries, that the
developed countries had in effect gone back on compromises made
In Geneva and that there was no point to continuIng substantive
negotiations. The spectre of unilateral action by the United
States hung over the Conference as well and this generated the
fear that perhaps the Conference would be preempted.

Within Negotiating Group 3 concerned with the organs of the
Authority, it was agreed to leave off discussion of a major con-
tentious issue, in particular decision-making within the Council
and the relationship of the Council to the Assembly' and instead
to focus on the subsidiary organs of the Council. One could be
charitable and say that this work was very useful. i didn' t
particularly think so. It seemed to me another way of marking
t ime.

With respect to Conmittee i I, there seemed to be the situa-
tion in which the work done in Negotiating Group 4 on the land-
locked and geographically-disadvantaged states in Geneva was
about as far as the Coastal States Group and others were pre-
pared to go and that, in effect, the Group of Landlocked and
Geographical ly Disadvantaged States could expect no further con-
sessions. In fact, this point had been made quite clearly by
Ambassador Castaneda speaking for the Coastal States Group at
the end of the Geneva session. Therefore it wou'ld have been
possible to wrap up the work in Negotiating Group 4 if the work
in Negotiating Group 6 on the margin had been completed, but
s'ince there is a link between those two, at least in the eyes
and minds of the landlocked and GDS group, it was not possible
to conclude that work. The work on the margin remains very im-
portant. The conf rontat ion, i f you woul d cal 1 i t that, between
essential ly the Soviets on the one hand and increasing numbers
of states on the other, continued.

There was a new proposal by the Seychelles, supported by
the African Group, with respect to the revenue-sharing provi-
sions for the continental margin beyond 200 mi les and the aim
was for increasing the revenue sharing provisions from 7R to
104. It seems to me the assumption was that the African Group
was not prepared to show its support for the Irish formula for
free, as, i t were, that i t would cost the large margin states
something and that something would be in the form of increased
payment on the revenue-sharing provi sion.
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arith respect to the other groups in Commi ttee I I, Group 5
o«ispute settlement did not meet. I didn' t, from my own
idiosyncratic point of view, find what went on in Group 7 on
delimitation very useful. In fact, I found i t rather painful.
There remained the same old conflict between equi table princi-
ples and the median I inc. As a whole, however, i t I s important
to mention that Commi ttee I I completed another reading of i ts
portion of the ICNT.

In Committee Ii, some very useful work was dane on poliu-
and It seems to me this Is virtually completed, though the

Co~lttee has not formally completed its work and there has been
a new proposal introduced by Tanzania. On scientific research,
there was a new paper put in by the United States. This gen-
erated a variety of responses from harsh to helpful� . There may
have been attempts as weil to seek agreement on the sub-package
within Conm ittee Il, but it wasn't possible to do this because
it appeared that different people had different views on what
should be in the package.

So that when, by the last two weeks, it seemed that there
was very little movement, the emphasis of the Conference shifted
to a concern for whether or not, when and where it should meet
and for how 'long, and whether or not a deadline should be
written I nto the Resolution from the General Assembly authoriz-
ing the 8th and 9th sessions of the Conference. This was sig-
nificant, a t least to me, because it seemed that there was con-
siderable support wi thin the Latin American and the Af rican
Groups for writing In a termination date to the Conference pro-
ceedings, i.e., not to go beyond l979. This was not supported
by a number of other countries, the United States, Norway, a
number of others, who claimed that it wouldn't be wise. The
Soviet Union and the entire Socialist Bloc argued that writing
in a termination date would In effect be a guillotine and would
be tantamount to admitting failure. As you know, the eventual
compromise was that there would be an 8th session in the Spring
of 1979 in Geneva. At the end of the 8th session, the Confer-
ence, would decide whether sufficient progress had been
made to enable a second session to be held in 1979.

As part of the Latin American proposai,  it didn't seem
that the Africans were going that far!, there was a sperific
request for formalization at the end of the 8th session, that
is the Spring session In Geneva. This meant that by the end
of the 8th session there would be a revised ICHT and that this
revised ICNT would be formalized; that means we would move to
voting. The Latin American Group argued that unless this was
done there would be no point in holding a second session in
I 979.

The sent Iment i s growing that the Conferenre has just about
reached the end of the road. I don' t think that i t wi li be
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easy to ignore i t a second t ime. I t was expected, as you know,
that there would be legislation from the U.S. Congress authoriz-
ing sea-bed mining on an interim basis. At the last moment this
proved not to be possible. I don' t think that i t's poss ible to
delay this legislation indefinitely; it wi1 i be introduced again
the next session of Congress, Perhaps then it will pass.

So maybe 1979 willy-nilly is the critical year for the Con-
ference. Whether or not it would prove possible to resolve the
remaining problems between Goranittee i and the rest of the Con-
ference remains to be seen. As most of you know, I seem to be
a congenital pessimist. There are a nLImber of others in this
room who may be congenital optimists who would have a different
point of view. But i didn't expect to be called on, Hr. Chair-
man, to do this kind of work, and that is al 1 l have to say.
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Jens Evensen

Horwegian Minister for Law of the Sea

Allow me at the outset to express my great pleas~re in
being able to attend this conference of the Law of the Sea
Inst i tute of the University of Hawa'ii co-sponsored by the
Instl tute of International Law of the University of Utrecht,
and in being allowed to address this i I lustrious banquet. Th'is
occas ion has also given me the opportunity to meet many friends,
some of whom I have not seen for years, such as our chairman.
RIchard Young. Hany years ago we had the privilege of working
together for one of the giants of international law, Professor
Hanly Otmar Hudson. I have many warm and cherished memories
from that period for which I am very grateful to Judge Hudson
and to you.

have been asked to make a key-note address on some of
the main outstandi ng issues with which the U .H . Conference on
the Law of the Sea ls confronted. I wish to take as my start-
ing point the fundamental changes and development in regard to
ocean space, technologically, economically, politically and
also lega ily, especially after the Second World War, These
developments have been so fundamental and so rapid, and they
have to such an extent changed conditions and concepts of the
international commun'Ity, that it is reasonably correct to
describe them as revolutionary. Fortunate'ly until now, with
the exception of certain minor incidents, it has been a peace-
ful revolution, but an international revolut ion nevertheless.

Over the last three decades the gap between the Increasing
Importance and the new or changed uses of the oceans and the
ocean floors on the one side and the traditional concepts and
prlnc'ip'les of international law and fore'Ign policy on the other
have become unbridgeable. All the elements of a major interna-
tional confrontation were thus present. I be!ieve that future
historians will admit that such a confrontation has been avoided
through the tireless efforts of the United Nations mainly
through the U.H. Law of the Sea Conference and its preparatory
coamlttee but also through the work of other U.H. fora.

In order to understand the true nature and scope of the
U.H. Law of the 'Sea Conference, the problems with which it is
faced, and the time It consumes In a seemingly endless series of
sessions, It must be realized that with the Law of the Sea Con-
ference as lts medium the international coamunity ls 'In the
midst of a gigantic attempt to create a modern International
constitution for the world oceans. It 'Is In all probability
the most significant and the most comprehensive legislative
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attempt ever made In the annals of International law. It ls
certainly the most comprehens'Ive leg'I slat ive work undertaken
by the Unl ted Nations in its thirty-three years of ex'istence.

Through extensive preparatory work and during seven ses-
sions of the Conference proper we have succeeded In drawhng up
a first informal draft of such a constitution, the so-called
informal Compost te Negotiating Text  U.N. Doc. A/CONF.62/VP10
of July 15, I977!. It 'Is a vast, modern code which is now
slowly being shaped, a document consisting of hundreds of art I-
cles, paragraphs and sub-paragraphs and a number of annexes.
It ls an impressive work of law. I t Is equally impressive as a
pioneering work 'ln the field of fore'Ign pol icy, economic plan-
ning with an overall and deep-rooted concern for the environ-
mental aspects of ocean space.

The established rules and principles of the law of the sea
and the traditional doctrines of international re'lations per-
taining to the oceans wi th which we have lived for centuries
obviously contained and contain governing principles that are
of basic value today as well, princip'les such as the freedom of
the seas, the freedom of navigation and fishing and the right of
passage through straits. But we must bear in mind that th'Is
traditional legal system and the underlying princip'les of for-
eign policy were mainly formed over the centuries by world
powers and other economically advanced powers of Europe, later
also including the U.S.A. and Japan. At least some of the rain
principles of this govern'Ing system met first and foremost the
special interests of these powers.

At the same time these traditional doctrines and freedoms
reflected an innocent and a rather primitive stage of economic,
technological and political realities wh i ch became 'Increasingly
outdated at the turn of this century. After the technologi-
cal revolution and the complete upheava'I of the existing inter-
national order following In the wake of two world wars, this
system and this age of 'innocence became hopelessly antiquated
and thus doomed.

The factors contributing to the downfall of the system are
many and varied Including:

1. The overall technological revolution especially after
the Second world Mar, including the advent of the
nuclear age.

2. The fundamental breakthrough of a marine technology
and science which opened up the oceans and the ocean
beds for a mode and rate of exploitation both of the
living and non- living resources heretofore unimagin-
able.
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3, At the same time this new technology exposed the
marine areas to abuse and overexploitat ion both of
the living resources and the mineral resources to an
extent mankind had never dreamt of.

Another new factor was the abolition of colonial ism
and the emergence of some hundred new states. This
event totally changed the fabric of the international
conlnunlty. These new states entered the international
corrmunity with their own dreams and aspirations
anchored In concepts that are different from those of
the industrialized and Mesternlzed countries.

Here we are in our Conference experiencing but also bene-
fitingg from a clash of ideologies and cultural concepts which
obvious ly has caused International strains and which we must
overcome through new and flexible compromise solutions on many
Important issues.

A serious problem to the industrialized world and to a
'lesser degree also to the developing world is the fact that
mankind has exhausted or is rapidly exhausting many invaluable
minera'I resources on land, including petroleum, This results
from centuries of use and unfortunately also centuries of abuse
of the iandbased resources, The loss of colonies has dramatized
this situat'ion for certain countries and their "multinational"
corporations.

One pressure which is especially felt by small coastal
states 1 ike my own Norway is the Increased strategic importance
of the oceans and the ocean floors. The emergence of two
superpowers, that are being both divided and linked by the
oceans, has polarized and accentuated this enhanced strategic
Importance of the oceans.

The terror balance that the world powers have established
in the weird and perhaps justified hope that it will maintain
world peace, is to a great extent hinged on the new strategic
dimension of the oceans. Norway ls one of the countries that
feels th'is special dimension most acutely. It is well known
that those parts of the Arctic Ocean and the Barents Sea wash-
ing the coasts of Norway contain vast food resources for Europe
and the world, it gives us tremendous responsibil'ities with
regard to management and conservation. Our management and con-
servationn policies are not made easier by the possibly enormous
oil potent'lais of the Norwegian continental shelves in these
areas. Me have the same possibilities and responsibilities in
the North Sea, almost half of which is part of the Norwegian
continental sheIf and economic zone.

One glance at the world map suffices to show the s trategic
importance of the Barents Sea and the Arctic Ocean in the
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nuclear age. The increased strategic Importance g'Iven to the
Hurmansk area by the Soviet Union is wel'I known. It has
enhanced the importance of the Barents Sea as a strategic lung
for the Soviet Onion. Two world wars have also in their tragic
ways emphas ized the Importance of the Horth Sea in the strategic
picture.

It follows that the enormously increased and changed Impor-
tance of the oceans both for peaceful purposes and strategic
uses, coupled with the new doctrines of international law and of
foreign relations, has given Norway perhaps more than most other
coasta I states, new and changed dimensions in the world picture.
It has given us new possibilities and potentials but It has
also given us vastly added responsibilities and burdens. I
shall refrain from an overai'I assessment. But I may assure you
that our people and our authorities are aware of these cl rcum-
stances ~ We are trying to meet them with appropriate policies
and measures. We certainly need time as does everyone. But I
believe that we are helped by the fact that these seas have
been an integral part of our nature and our lives for thousands
of years.

Let me now proceed to another question. What ls the pres-
ent status of the Law of the Sea Conference, and what are lts
chances of success'7 Me have had seven sessions of the Confer-
ence. Our'Ing the Sixth Session of the conference which con-
vened in Hew York frcm Hay to July 1977, the President jointly
with the Chairmen of the three main committees was able ta
prepare the so-called Informal Com site Ne tiatin Text,
covering most aspects o the Conference. Th s is un oubtedly a
rather strange title for a document entailing a novel approach
to U.N. negoti ations. The document is  as i t states! a nego-
tiating text, but as such in principle purely a procedural
device in order to make it possible for delegations and the con-
ference to have an orderly document before them during nego-
tiations. It is in principle an intermediary stage in the
search for consensus. It has not been voted on. Pay delega-
tion may suggest revisions, informal revisions. We avoid the
term amendments because we have not reached such a formal stage
yet. The document is not a draft text, let alone a draft con-
vent ion, Nothing in it has been adopted by consensus.

Sti I I, in my humble opinion, it is a document with consid-
erable legal and pol itlcal implications. It has started leading
an independent 1 ife of Its own. International lawyers refer to
it. Politicians and governments refer to it. There are a great
number of areas in which the Informal Composite Negotiating Text
expresses the tentative consensus of the Conference.

Thus the document should not be underestimated. It will
obviously serve as a main stepping stone towards the finaliza-
tion of a draft convention. And if against all hopes and
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expectatlons our Law of the Sea Conference should fail it would
ma/or source in years to come of the wor 1 d order of the

oceans or we may perhaps cal I it a source for a modern cus.torn-
ary Iaw of the sea. The trends here are clear and irreversible.

This docunent emerged, as I said, from the S'lxth Session
p4.I pose of the Seventh Session was to revise and formalize
document on the road to a draft convention adopted by con-

sensus. The Seventh Session was not entirely successful in
reaching theSe aimS. But it was surely not a failure. The

Session had two meetings. The first meeting was held
In Geneva from March to May of 1978. Then we had a four-week
resumed session in Hew York in August/September of 1978.
Unfortunately the Seventh Session started out wl th a bitter
pl ocedursI fight on the presidency which almost proved disas-
trous to the Conference. Hopeful ly this issue i s now settled,
although a certain danger exists that the issue may be raised
again el ther during the present General Assembly or during our
E lgh'th Sess ion. The forthcoming Eighth Session wi1 1 convene in
Geneva on March l9, l979, and last ti 1 I the end of April. This
sess Ion may possibly continue later in the summer i f the first
meet lng ts suff ic lent ly successful.

It is our hope that during the March/April session we
shall be able to agree on a compromise package deal on the main
outstanding issues. I f successful, this may again make 'i t pos-
siblee to continue our work in July/August to have a deci s ion-
making session in order to arrive at a more formal ized draft
'text. The a im I s to arr i ve a t such a text by consensus on a 1 l
main issues, and thus leave the procedure of amendments and
voting to minor questions of drafting and editing. This may
sound optimistic, but not unrealistic, The stakes are too
high both for the Conference, the United Nations and the world
as a whole, for the Conference to founder, so we must persevere.

There are of course some crucial issues still outstanding.
But the greater number of issues have found modern and real ist-
icc solutions. But even within these issues there are certain
crucial unsolved points which may prove disastrous if they
remain unsolved. The issues on where we have arrived at broad
genera I solut ions  I may perhaps say consensus! are many and
S igni f leant. I bel leve that it WOuld be COrreCt tO say that
some 904 of the Informal Composite Negotiating Text contends
such agreement. But the remaining issues are so crucial that
i t would certainly prove disastrous to the Conference, i f we
were not able to find so'lutions to them.

The i tems on which we have found the general solut lons
are:

a. The terr ltorlal sea, extent, uses and delimitation.
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b. The con t i guous zones.

The status of and passage through International
straits.

d. The questions of' archipelagic states and the passage
through archipelagic waters.

e. The establishment and uses of the Exclusive Economic
Zone of 200 mlles.

f. The status of the continental shelf.

g. The high seas, status, uses and management and conser-
vation of the resources.

h. The regime of islands.

Me have likewise succeeded in drawing uq generally acceptable
proposals on:

i. The protection and preservation of the marine e~viron-
ment 'Including ice-covered areas, and

j . Marine scientific research.

Especially on these last two items the Seventh Session proved
highly useful. Compromise formulations were reached on a num-
ber of Important outstanding issues coamending general consen-
sus. On other provisions formulations were arrived at which
offer a substantially improved prospect of consensus. These
results were reached mainly through the untiring efforts of the
Chairman of the Third Coneittee, Ambassador Yankov of Bulgaria,
and the Chairman of the Informal Horking Group, Ambassador
Vallarta of Mexico.

Two interesting documents emerged from the Seventh Session
in this respect. The first is a report emerging from the
Geneva meetings of the Seventh Session from the Chairman of the
Third Conmlttee. It is included in the report of May 19, 1978
from the Geneva session. The other document is a report from
the Chairman of the Third Comnlttee dated September 13, 1978,
emerging from the resumed kew York session.

On the other hand we shall have some outstanding issues of
extreme importance which the Seventh Session left unsolved.
Among these issues are:

a. Issues pertaining to the exploitation of the mineral
resources of the deep ocean floor, the so-called inter-
national area. Among these are the access to the area,
production ceilings, and the organization and power of



the Authority especially the composi tion of the Coun-
ci 1, the financial arrangements, and transfer of tech-
nologyy.

b. Certain formulat'lons concerning the legal status of
the seas of the economic zone seem to have gained
importance.

c. The outer limit of the continental shelf. Especially
the so-called irish formula versus a 200 ml'le distance
criterion or a Soviet proposal of a 300 mile distance
criterion.

d. The rights of 'landlocked and geographically disadvan-
Caged states.

e. Certain aspects concerning the sett'Iement of disputes
pertaining to obligatory arbitration.

f. Aspects traditionally belonging to the chapter final
clauses. Among such are:

 I! the number and nature of ratlflcations needed
for the entering into force of the Convention--
a very delIcate i ssue especially because of the
contemplated special compos'ition of the Council
of the international Authority.

 Il! Reservat'Ions to the convention, and

 ii'I! The question of the preliminary enter'ing into
force of the ronvention or other special tempo-
rary arrangements for an interim period.

 Iv! Durat'lon of the convention and revision clauses.

To many the main outstanding issue Is the question of the
exploitation ~othe mineral resources of the area. Here we are
in a race against t'Ime. The exp'loitation of the rich layers of
nodule deposits on the deep ocean floor Is now techno'logically
and economically feasible. At least one main participant in
the Conference, the Uni ted S ta tes, I s propos I ng un i 1 a te ra 1
national legislation which again makes it urgent to find inter-
nationally acceptab'le solutions before it ls too late. For-
tunately the U.S. Congress has now adjourned without having
passed the bil l. This gives us at least a temporary respite.

We have made great strides towards a compromise solution
of thl s complex Issue during both the Sixth and Seventh Ses-
s ions- I believe that a compromise Is within reach both with
regard to the access to the area and to the question concerning
production cei lings. Similarly, a solution of the question of
the composition of the Council 'Is within reach.



ln regard to the question of the financia'I arrangement a
significant development took place during the New Yor4 meetings
of the Seventh Session. The questions hidden under the term
''Financial Arrangements" are high'ly vo'iatiie. They are, in short
what shal 'I the international corporat tons or state corporations
pay for the privilege of exploiting the nodules? Unti I the
resumed session, the Conference seemed to shy away fran propos-
ing concrete figures. During the very last days of the session,
the chairman of Informal Morking Group, Ambassador Tonlny Koh of
Singapore, made such concrete proposals. He proposed a compos-
I te system of three types of charges:

a. First, a processing fee of $500,000 per application.
Any part of this. fee not used for process'ing the appli-
cation shal I be refunded to the applicant.

b. An annual fixed fee of $1 million per concession area.
Such annual fee shall be deducted from the production
charge.

Finally, the third type of payment is a production
charge. Two alternative systems of production charges
are proposed.

duction charge only. From year one through six of the coneer-
cial production, the production charge shalt be 7.5$ of the
value of the processed metal.

In years seven through twelve of conlnerciai production the
production charge is 104; in years thi rteen through twenty lt
is 144.

A contractor may, however, choose a mixed system consisting
of production charge plus a share of the net proceeds. Under
this system the production charge would be:

In years I-6 of the commercial production 2l
In years 7-12 of the ccemerclal production 44
ln years 1$-20 of the commercial production 6C

In addit lon, the authority shal I have a share of the so-called
attributable net proceeds in the following percentages.

In years 1-6 of the convnercial production 404 of A.N,P.ln years 7-12 of the ccmmercial production 704 of A,N.P.In years 13-20 of the convnercial production 80% of A.H.P.
Ambassador Koh's proposal also contains certain; safety clauses
which shall protect the contractor against exaggerated payments.
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The response to Ambassador Koh's proposal was rather nega-
at least on the part of some of the main industrial ized

countries. Qne reason why the problems of the F I rst Conmt ttee
the exploitation of the International Seabed area have been
co'ntroversial and di fficul t to solve is the clear clash of

l~eologles and systems. Among the l5 basic seabed principles
adopted on December 17, 1970 by the 25th General Assembly was
the pl Inciple contained In Section I of that resolution to the
effect that:

The Deep sea"bed and the ocean floor outside the conti-
nental shelves of coastal states are the common herita e
of mankind together with al 1 the resources an and In

Thi s concept af "the common heritage of mankind" is in many
ways a new and revolutionary doctrine both in international 'law
*nd in foreign po I I cy. The concept taken f rom the outer space
resolutIons was included on the Insistence of the developing
wor I d as s I s ted by a few progressive industrial Ized countr i es.
The "corenon heritage of mank'Ind," wherever we meet this princi-
ple, wi l I bestow upon us as mankind enormous rights and possi-
bl I it fee but also obvious ob'I igations even outs ide the sphere
of law and pal i ties. l t should be given a phi losophical content
that accepts and material izes our obiigat tons toward and inter-
dependence with our surroundings in their entirety be they I iving
or organic entities or non-organic matter and even the impor-
tance of and our Interdependence with space and time.

This main principle is a cornerstone in Chapter Xi of the
Informal Composite Negotiating Text dealing with the interna-
tional Area and the system to be adopted for the exploitation
of the area, Article 136 provides that:

"The area and Its resources are the corrrmn heritage
of mankind."

This prIncIple and its implications are closely linked to the
doctrine of a new international economic order.

I shall merely mention its implied realizatlan of the inter-
dependence between peoples and nations ln today's world with
the ensuing need for close and harmonious relationship and coop-
erationn among states, bilaterally as weil as multilaterally,
in International organizations which In the future must be
endowed with supranational authority in many fields.

One of the main difficulties hampering the work of the
First Committee is that in some respects its work is the fi rst
major example of' making the new economic order a political and
'legal reel Ity in an area which bath in geographic extent and
in pol I tical and economic importance is a very significant part
of our g tobe.
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I have frequently been asked the question whether I believe
that the Conference will succeed. I4y answer has always been in
the affirmative. Qe have a good chance of success for many
reasons. One reason is that there is an increasing under stand-
ing among all countries and delegates that lt is essential that
we succeed. The new problems which we face are of such magni-
tude that unless we are able to find solutions to them we might
enter Into an era of unrest and severe international tension.
Secondly, the Vni ted Nations, as such, has invested so much
terms of economic efforts, expertise and prestige in this Con-
ference that I t would be a severe blow to the United Nations,
as the world organization, lf the Conference were a fail-
ure.

On the other hand, if we should meet obstacles of such a
magnitude that we are faced with a prolonged Impasse, where do
we then standi' Even in such an unlikely event, the Conference
has made enormous contributions to the deve'lopment of a modern
law of the oceans, both lega'lly and political�'ly.

l believe that the question of the twelve mile territorial
sea must now be considered as an established principle of Inter-
national law. l believe that the concept of the continental
shelf has been further strengthened and enlightened by discus-
sions during the Law of the Sea Conference. i also believe
that the concept of two hundred mile econlnic zones has already
acquired the farce of international law. The legal reasoning
behind this assumption may be somewhat unorthodox. Has the
concept of economic zones acquired the force of customary
international lawf Under traditional concepts of lnternationa}
law obviously not. On the other hand a number of elements have
p'layed a role 'in the law"making process. The urgency of the
sI tuation and the need for new approaches have been overwhelm"
ing. Thus the provisions on economic zones may to some extent
have their base ln an emergency law concept. Technology has
been running wild to such an extent that It is an absolute
necessity for coastal states to protect the living resources in
their coastal seas to defend themselves against over-exploita-
tion or even extinction of Important marine species, Addi-
tionallyy, the concept of the economic zone has inherent elements
of natural law. Furtherfore, during the Conference a consensus
has developed to make i t reasonable to maintain that this con-
cept of the econamic zone has acquired the status of interna-
tional law by consensus. State practice has likewise developed
to such an extent during the last several years that lt would
be politically naive to assume that states would be will ing to
give up the concept of 200 mi le economic zones and to accept
again the antiquated concepts of International law which gave
no effective protect/an to the endangered species in the oceans.
Too much has been invested by coastal states in legislative
ef forts and in efforts to establ ish effect ive supervision over
fisheries, in establishing effective coastal patro'ls and coast
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guards for these purposes to expect that the ~lock could be
turned back. Consequently, 1 t. is reasonable to assume economic
zones are here to stay wfth or wi thout a successful outcome of
the Law of the Sea Conference.

The situation is probably entirely different with regard
ta the mineral exploitation of the deep ocean floor. lt would

impossible to assume that an international organization, or
international organ, with supra-national powers would auto-
matically be created under international law on the basis of
the prel iminary draft we have worked out. On the other hand, 1
bel leve that the fifteen principles adopted by the 25th General
Assembly in 1970 on the mfneral resources of the deep ocean
floor have acquired the status of international law; one exam-
ple 1 s the principle that the riches of the deep ocean floor
are the corwen her 1 tage of mankind and that they cannot be sub-
jected to expropriation or annexation by states or persons.
But these are general legal principles which need further elab-
oration to make them effective. Consequently we certainly need,
ln addition to these principles, the detailed provisions now
emerging from the Law of the Sea Conference on First Committee
matters. We sha! 1 never be able to elaborate a modern system
for the exploitation of the mineral resources of the deep ocean
floor without a basis in treaty provisions. The success of the
Law of the Sea Conference is also essential for this reason.

it is likewise essential with regard to landlocked and
geographically disadvantaged countries, with regard to the ques-
tfons of passage through straits and passage through waters of
archipelagic states, The question of the extent and del imitat-
ionn of coastal waters and continental shelves to establish
clear treaty language in order to avoid unnecessary interna-
ti one'l tension is also vital.

As far as Thfrd Comnlttee matters are concerned, both the
broad principles laid down on pollution and the prfncfples con-
tained in the Composite Negotiating Text on scientific research
are essential for a modern approach to a reguiation of ocean
space. Some of these principles may already have acquired the
force of valid international law. But a convention would be
essential for the effective implementation of a modern system
both on marine pollution and on scientific research.

Hr. Chairman, 1 have exhausted the time at my disposal, and
l thank you for the occasion to make this address. i wish the
Law of the Sea institute and the institute of international Law
of the University of Utrecht success in their future work with
law of the sea questions.
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