.

. }'\\ﬁg\ *

\ ?%*&%é%%‘g k )
oo : {
-

.
-

.
o
%X%\

.
.

}%\%}é \%\\{ "
.

.
zf\x
%\

i ég .
S }}E%%%&ii‘éiﬂ@ g\é L ;
L . \
\2 i‘\‘j%}\? ;‘é EQ:%\; {%\5}%§ §§g g z L

i
.

L
{\ ‘a%\\ﬁ\E\ 33:;2 Ny -
- @&zf\;g\ \;;1’:{& e
{é\s% o %\a .
- . \;\?&i‘x&g%\%;zﬁ% s
. Lo
.
i} .




CIRCULATING copPYy
Sea Grant Depository

Volume II

INVENTORY AND EVALUATION
OF TNFORMATICON
ON

DELAWARE BAY

Prepared by
Ratural and Historic Resource Associates
313 South Sixteenth Street
Philadelphia, Pa.

For the
College of Marine Studies, University of Delaware
Newark, Delaware 19711
and the

Delaware River Basin Commission
Trenton, New Jersey

Funded by Sea Grant #1-35377 and the National Geographic Society

November 1972






II.

iii

TABLE OF CONTENTS

NEXUS TO MARGIN: AN HISTORICAL OUTLINE
OF THE DELAWARE BAY AREA ... .. ...t ieetnnnanaens .

A. Introduction .c.ieeeesivernerssanssmasranasssasssnan

B. Trom Discovery Through the American
ReVOLUEIOM v avveeneecnsssarsnroansseassasananssanes .

€. End of the Revolution to the Coming
of the Railroad ... iueriieiiiionnssntssnssnsanosanans

D. After the Railrcad to the Present .......c-cieeaas

THE POSSESSION AND USE OF LAND IN THE

DFLAWARE BAY AREA .. v vt ornrmctaosornaeranrsansassnsnnn
A, TNtroduction v.eeeeesrseocssstssrsassasnssansannns
B. Some Basic Definitions ...cceevreiosrcsssssnannsoan

C. Historical Perspective on the Laws

of Possession c.oeieeeeriinerirnonnasssnn G aar e eaeaa
1. New JeIrSEeY siesrvrssarsrssarassssssnrannressas
a. Ownership and Its Extent in New Jersey ...
b. The Concept of the "Public Trust" ........
¢. The Granting of Lands ...ccceviiienereaann
d. Special Problems of Ownership — Fiiling
e. Special Problems of Cwnership -
Accretion and Relictien ........c0.ven.n N
2. Delaware .. ..ivuriirincaniinaannnanan chesaas e
a. Ownership and Its Extent ...cvevuirvnannsn -
b. Spe¢ial Problems of Ownership -
Filling and Acquiring Title ..... trraeaean
¢. Legal Background for Delaware -

Conclusion ......... WiiareaerreraanE R

17

40

59

61

62

&6

68

68

69

72

80
82

82

84

85



iv

3. Division of the Bay Between Delaware

and New JOrS@Y ..ssseessesssaasrvearasonaosene 87

D. Owpership of the Land ...... e ee e feee e weo. 89

1. Conservation and Recreational Land Holdings .. 89

2. Other Federal Landheldings ....... ener e . 97
1. Other Private Landholdings .....--.- esreanents 97
E. Projected Ownership of the Land ..... feeareanaases 99
1. DelawaATe .eseascsarsosassen . e iaanaeas 99
2. New Jersey .cisevescevearvas R KAk |
F. Present Use of the Land ....... Ceasaanw G aam s 103
1. The Destruction of Wetlands ........ srasrsass. 103
2. Present Land Uses of the Bay Shore ........... 108

3. TResidential Uses of the Bay Shore .....ccs..n- 113

4. Militarv and Industrial Uses of the

Bay Shore ..... et aae e ceeraas far e 116
G. Future Use of Land ....vu.uve PR 8 K -
H. Conclusion ........ fereiaa e Cesrerrasaaes P 128
III. GOVERNMENT REGULATION OF THE DELAWARE
BAY AREA ..o v G racrsaerr i et aarrar e s e aa s 129
A. Intrcduction ..... reessereerataananne teeetearenea 131

B. TFederal Regulation of the Delaware

Bay Area ....... seeemeenann reren s emererre s . 133
1. National Environmental Policy Act .....eee.e..n 133
2. Water Pollution Countrol Act ........ erareaens 135
3. Rivers and Harbors Act of 1899 ............. .. 138

4. Bivers and Harbors Act of 1839 .......cvivvvnes 140

5. Fish and Wildlife Coordination Act .......... . 142



6. Federal Jurisdiction Under the Commerce
Clause of the U. $. Constituticn ............. 143
7. AdmItalty LAW vueeeiveeescvastonraasassnanarss 144
8. Submerged Lands ACE .vevenuereas etaaieateaaes 145
9. Interstate Regulation of the Delaware Bay
Area: Delaware River Basin Commission ....... 145
a. Powers of the Commission .....+.v0uua. .. 147
1. Water Supply vveververearannaas veneans 147
2. Pollution Control .....eveeevncnasnn oo 147
3. TFlood Protection ......v.ovvuu. vevewnas 147
4. Watershed Management ........vovevae.. 148
5. Recreation .eeveseencesas siesiisvoaaas 148
6. Hydroelectric Power ..viveveevsnrann. . 148
7. Regulation of Withdrawals and
Diversions ..vveecancassanns cieseeeea. 149
b. Program for 1972 ........ Criaeeear e ce. 149
10. State Regulation of the Delaware
Bay Area ..... P i e tarts et ceevee.. 152
a. Water Polluticn .....cia.ve- is it siataeeaan 152
1. Delaware ....veiveevereenan 4asaseesea.. 152
2. New JersSey .vivesenveenannaes tenrennas 153
b. Laws Affecting Land Ownership ............ 156
1. Delaware ..... et et aeee.. 156
2. New Jersey sveeeveersesnerasranancs ee. 157
Dredging ...... f e eeeeeaeaaan et et ie e casw. 159
1. Delaware ...veoeevneecn C et ebe it aaa .. 159
2, New Jersey .....eiecaennees- rerrerasresaartae 160
Fishing Rights ........c.civeeinn.... o ereeraans . 16l
Mineral Exploration .......eoveeeus Cerrerranaan e.. 162
1. Delaware .....veeevecnonanonenan eeemannerar .. 162
Delaware Drainage of Lands .......ccouvvun.. e 164
Important Recent Laws and Pending Acts ........ .. 165
1. The Coastal Zone Act — DelawWare ...veeeeraoces. 165
2. The Wetlands Act — New Jersey ............ cew. 170



vi

3. The Coastal Areas Protectionm Act .....c.e-v.-. 173
H. State Regulation of the Delaware Bay

Area: State Land Planning ......--. teeiareeenee. 176

1. New JarSey «.ivwsacss R eeraanaay veee.. 180

2. Delaware .....coes- e e ee.. 182
I. County and Municipal Regulation of the

Delaware Bay Area: Zoning ......v..: Ceveenens ... 185

1. Conservation Zoning ...ceveverenrs Craeeass .... 188

2. Floodplain Zoning ........ raesasessmuars vee.. 189

3, Agricultural and Large Lot Zoning ..........-- 189
J. Policy, Opinien, and the Exercise of

Jurisdiction ....eceivecnraroans canaana e ce... 191

1. Ecology Sentiment: Beating the Drums ........ 195

2. Local Opinion ....... hesaacsnsanenars wesns... 198

3. Exercising Jurisdiction ......... G ereanaean .. 202
K. Crisis for the Estuary ...... P veee.. 206
L. High Neon ...... Cee s heererrarrane careeeeas 209
Appendix 1 ..c..aerreinonnanaranans vrassseesansenras 219
References for Part I ........ e aseeaas taresensensses 223
References for Parts II and IIT ......... weeverarrnsea 228
Map l-—Developed Land ...... e i eressaaer s 214

Map 2--Zoning Regulations .......eceecarcnvanrveneres 215
Map 3--Open Land ......ccvievrorecrternennrees Ceeraann 716

Map 4-—Reserved Open Land ....-ovveveenenee Cierrerrenn 217



Table

10.

11.

12.

vii

TABLES

Tideland Conservation Holdings in

New Jersey .....vrenvasnns bearaens Chaar st aa s

Tideland Conservation Holdings in

DelaWaTe ...cesvensaan . e s essasiaansn M eae s

Total Tideland Preserves Along Delaware

BaV suvncucarvnvosanaasacsaannssarvans s s secamnnts

Total "Conservation" Holdings By Type

Of OWNEY .+ veruviessaasnansntsarnsaansas s resaaeen-

New Jersey Shore Ownership Within Area

of Study ....... Ceenareaaa B erresanmnane harereaes

Projected Conservation and Recreation

Ownership in Delaware ........... fae e craar e

¥ent and Sussex Wetlands in 1953 ......... faee e

Loss of Wetland to Development in Kent

and Sussex Counties - 1959 to 1964 ...... hha e

Destruction of Natural Marsh in New

Jersey - 1953 to 1970 ..vevvianann Cereeesaer e

Present and Prcijected Population, Lower

Delaware Bavy ....ocveenans basemr e fese s iaeenaa

Allowable Dwelling Unit Densities in

New Jersey ....... raeree e charrerasaasreran

Allowable Dwelling Unit Densities in

DElAWATE «voeeeserasnssasarsansssasnatsansassassaes

92

93

93

96



viii

ACKNOWLEDGEMENTS

All three parts of Volume 2 were compiled under the direction of

Eleanor Webster. For Part I, Charles Funnell was Sentor Research

Assistant, and Arlene M., Nolan, Research Assistant. For Parts II and

III, Charles Funnell was Senior Research Assistant, Sally M. Mirick,
Arlene M. Nolan and Robert Olasov were Research Assistants. Robert
Olasov alsc did Graphics. .For all three parts, Joanne E. Saunders,
Dolores DeBrigida and Margaret Wilson typed the original manuscript.

The final manuscript was typed by Miss Ellen Cooke, Miss Brenda Schenck,

Mrs. Linda Hibberd, and Mrs. Marianne Ottolini.



I. NEXUS TO MARGIN:

AN HISTORICAL OUTLINE OF THE DELAWARE BAY TIDELANDS



A. INTRODUCTION

Two vears had gone by since the Dutch promoter David DeVries had
sent a band of thirty-two colonists to the New World to establish a
settlement on the Delaware Bay.l Tt was time for him teo check up on
the progress of the colony and to bring more people to help with the
work and compensate for the many deaths that customarily accompanied
ploneering. As DeVries was rowed ashore on an April dayv in 1632, he
must have been anxious to see what had hecome of his bold enterprise.
The discovery shocked him:

The 6th, we went with the boat into the river, well

armed, in order to see if we could speak with anv Indians,
but coming by our house, which was destroyed, found it well

beset with palisades in place of hreastworks, but it was
almost burnt up. Found lying here and there the skulls and
bones of our pecple whom they had killed, and the heads of
the horses and cows which they had brought with them, but
perceived no Indians, and, without having accomplished any-
thing, returned on board T

Such was the fate of Zwaanendael, or Valley of the Swanms. Located

near the present day site of Lewes, Delaware, it was the first

European settlement in the tideland region of Nelaware Bay. This

study is a survey of how man has lived in the coastal area from then

to the present day.

lVirginia Cullen, History of Lewes, Delaware (Colonel David Hall
Chapter, D.A.R.: 1956), pp. 12-13.

2A1bert C. Myers (ed.), Narratives of Early Pennsylvania, West New
Jersey and Delaware (New York: Charles Scribner's Sons, 1912), pp.

15-16.




The appearance of undeveloped tidelands along the Delaware Bav
has not changed significantly in three and a half centuries. These
flat, grassy marshlands stretch along both the Delaware and New Jersey
gsides of the Bav inland for a distance of about five miles, although
the exact width of the marshes varies considerably. MNumerous small
creeks flow from the inland regions through the tidelands to the Bay,

meandering crazily through the rich marsh vegetation. 1In addition,

"rivers"

there are several larger streams, which we might even call
if we stretched the definition: The Cohansev and the Maurice on the

New Jersey side; Broadkill, Leipsic, Saint Jones, Mispillion and

Smyrna on the Delaware side.

The tidelands are characterized by definite species of vegetation,
chiefly grasses, the "poor drainage' (in a mechanical, not an ecological
sense}, and an abundance of wildlife, including migratory birds, fish,
and shellfish.

This study of the Delaware Bay, of which this is Part I, considers
the tidelands from Lewes north to the border of Kent and New Castle
Counties in New Jersey. It is primarily concerned with the wetlands
but broadens to consider the adjoining fast land, where settlement
occurred. The boundaries of the study area are, therefore, functional,
rather than neatly cartographic. In defining them we have concentrated
on understanding how man has interacted with the Bay to create the
coastal environment that exists today.

This means that the area of concern is a somewhat vague, but

nevertheless quite real, zone, approximately five miles in depth

along both of the Bay's shores.



E. FROM DISCOVERY THROUGH THE AMERICAN REVOLUTION

Prior to the arrival of David DeVries' settlers in 1630, the
Lenni Lenape Indians were the only inhabitants of the Bav region. A
fishing and farming people, the Indians depended on the tidelands
and bay areas for shellfish, fish and furs, preferring to concentrate
their agrarian settlements away from the shore. As a result of their
nomadic use of the coastal zone and the Eurcpeans' superior weapoms,
they were banished from the Bay's shores by the mid-seventeenth
century.

The Europeans, after their inauspicious heginning at Zwaanendael,
prospered. The West India Company commissioned Peter Minuit, the

famed purchaser of Manhattan Island for an alleged $24.00, to re-

establish a colonv on the bayshore im 1637. He and a band of Swedish
and Finnish colonists arrived in Zwaanendael in 1638. Soon Nutch
traders swelled their number. However, with the prosperity of the
settlements came an increasing rivalry among the European ceolonial

powers for possession of the New World. In 165% Peter Stuyvesant,

lSee the following: Irving S. Kull (ed.), New Jersey: A History

(New York: The American Historical Society, 1330), Vol. L, p. 26.
TLucius Elmer, Historv of the Early Settlement of Cumberland County,

New Jersey (Bridgeton, New Jersey: George F. Nixon, 1969), p. 63
H. Clav Reed, Delaware, A History of the First State (New York: Lewis

Historical Publishing Company, 1947), Vol. I, pp. 31-6Z.

2J. Thomas Scharf, History of Delaware, 1609-1888 (Philadelphia:
L. V. Richards and Company, 1888), Vo1. 1, pp. 1215-1239.




the Covernor of New Amsterdam (now New York) ordered the settlement
to build a fort to defend itself from the English because of the
growing animosity between England and the Netherlands.l

Despite the growing hostility Zwaanendael continued to attract
neweomers. In 1663 Pietor Cornelis Plockhay, a visionary Mennenite,
landed there with a ccoperative, semi-socialistic group of forty-one
members. His timing could not have been worse. While Plockhoy was
planting his utopia, the English were preparing to squash New Nether-—
lands, which they proceeded to do in 1664. Soon thereafter, the Enpglish
commander in the Delaware Bay reported with savage succinctness that he
had "destroyed the quaking society of Plockhoy to a naile."2 Happily,
the people survived.

So the English tock control and changed the village name to
"Whorekill." They parcelled out land to English settlers. Whorekill
developed into a port, dealing in grain, meat, and ship's timbers.

With the rest of Delaware, it was ruled from New York until 1681. At
that time, William Penn, recognizing the strategic importance of the
Delaware Bay to Pennsylvania, had the colony of Delaware granted to
himself.3 He also changed the name of the first settlement to Lewes

(promounced "Louis"), after a town in Sussex, Fngland.

lJeanette Eckman, Delaware, A Guide to the First State {(Federal
Writers' Project, American Guide Series, ?nd ed.; New York: Hastings

House, 1855).

2Leland Hareler, "Plockhoy and His Settlements at Zwaanendael, 1663,"
Delaware History, IIL (1948-1949), 138-154.

3Reed, pp. 63-77.



Lewes expanded, By the 1720's the former Dutch village had
grown to sixtyfamilies, and was the leading settlement of Sussex
County. The entire County contained only 1,700 persons which gives
an indication of the sparsity of settlement along the west shore of
the Bay.1 If contemporary accounts are realistic, it was, however, a

pleasant and prosperous community:

The inhabitants here live scattering generally at 1/2
mile or miles distance from one another except at Lewes
where 58 familles are settled together. The business or
Employment of the Country Planters, is almost the same with
that of an English Farmer, they commonly raise Wheat, Rye,
Indian Corn, and Tobacce, and they have store of Horses,
Cows, and Hoggs. The produce they raise is commonly sent to
Philadelphia 150 miles from hence to purchase such European
or West Indian Commodities as they want for their families use
or else to New York or Boston. The people here have generally
the Reputation of belng more industrious than they of some
of the Neighbouring Counties; This last year there was a
great Scarcity of Corn in Maryland this Government except
only in this County, which supplied them with good Quantitys
of Corn in their Necessity.

Eurppean involvement on the New Jersey side of Delaware Bay
began in 1609, when Henry Hudson anchored off Cape May and spent a

day exploring. Cornelius Hendricksen went ashore there in 1619. Four

vears later Cornelius Jaccbsen Mey sailed to the New World on behalf

lDaniel ¥. Wolcott, "Ryves Holt, of Lewes, Delaware,' Delaware
History, VIII (1958-1953), 4.

2"Observations by Richard Castelman Concerning New Castle and Lewes
Early in the Eighteenth Century,"” ed. Harold B. Hancock, "Descriptions
and Travel Accounts of Delaware, 1700-1740," Delaware History, X (1962-
1963), 219-233.




of the Dutch West India Company, and gave his name to the land's end
of Southern New Jersey. In 1630, Peter Heyssen bought the land at the
Cape for two directors of the Dutch West India Company, and around 1640,
a small whaling community began to form. Its residents had come from
whaling communities of eastern Long TIsland and Connecticut. In 1664,
New Jersey became a possession of the Duke of York, just as Delaware
did. Cape May County was formed in 1685, and Cape May Town grew to a
small village of fifteen or twenty houses. At that time it was entirely
dependent on whaling for 1its 1ivelihood.1 By 1726, the entire County
had 668 inhabitants.2

Although the English culture prevailed over the entire Bay area,
settlers from other lands influenced the region's architecture and
customs. The Scots-Irish arrived in Sussex County in the first quarter
of the eighteenth century.3 Welsh immigrants moved to the area of
Jones Neck southeast of Dover in Kent County,4 and the Swedes settled
in the Maurice River area of Cumberland County.5 There was emigration

north from Maryland into Delaware and south from New England into New

Jersey.6

1Lewis T. Stevens, The History of Cape May County, New Jersey (Cape
May City, N. J.: Privately printed, 1897), pp. 16-43.

21bid., p. 101.

3Reed, pp. 63-77.
dEckman, pp. 394-395.
5

Elmer, p. 2.

6Stevens, p. 23.



The cultural remnants of the heterogeneous colonial society continue

to distinguish the Bay region, Around Fairton, Cumberland County, for
example, it is still regarded as an invitation to bad luck to sweep a
room after sunset or to sweep dirt inte the fire. One author regards
these beliefs to be of Dutch origin. Another popular superstition says
that it is important, when breaking an egg, to sprinkle salt on the
shells and throw them into the fire. If bread is to rise properly, the
housewife should cut a cross on the leaf when she makes it.

The religious preferences of the settlers reflected their hetero-
geneity. In the Delaware Counties the Church of England was quite
strong.2 Tts strength reflected the emigration from other English col-
onies to this region. Still the Church of England's dominance did not
prevent the existence of congregations of Presbyterians, Baptists and
Quakers in Kent and Sussex Counties, although they were neither as
larpe nor as active as those in New Jersey. There, the established
Church did not play as important a role. In certain areas, notably
Greenwich and Cape May, the Quakers were quite strong.3 Religion,
however, while an important part of the lives of Bay residents does noct

appear to have generated the furor which it did in other colonies.

1Henry C. Beck, Forgotten Towns of Southern New Jersey (New Brunswick:
Rutgers University Press, 1951), p. 202.

ZReed, pp. 79-93.

35tevens, pp. 76 and 173.



During the colonial period scattered villages which were econom-
ically oriented toward the water sprang up along the shores of Delaware
Bay. Greenwich, Cumberland County, was 1aid ouwt in 1675, under the
local name of Cohansey. It soon became the markettown for the sur-
rounding farmlands.l At the time of the formation of Cumberland
County (1747-1748), it was the only settlement in the County which was
large encugh to be called a village.2 Its strategic location on the
Cohansey River made it an important port and Cumberland’'s major commer-
cial center.

New England emigrants founded Fairtom, farther up the Cohansey
about 1696 under the colorful name of Bumbridge. Supposedly, the name
was due to a mishap which befell a "bum-bailiff" (A corruption for
"Wound bailiff,™ a bonded official). The "yumbailiff" chanced to fall
off a defective bridge into Rattlesnake Run while trying to arrest a
victim. Around 1812, Bumbridge became Fairton? illustrating a general
tendency throughout the tidelands, and in the colonies at large. As a
village grew to a town, its citizens came to dislike the hearty des-
criptive name they had given it. They turned to a more pompous and
bland title worthy of a prospective metropolis. Such renaming is

historically important, for it marks the peint at which a village became

1Elmer, p. 11.

2Thomas Cushing and Charles E. Sheppard, History of the Counties of
Gloucester, Salem, and Cumberland, New Jersey (Philadelphia: Everts
and Peck, 1883}, p. 515.

3

Elmer, p. 21.



self-conscious about its image.

The number of villages and towns in the Bay region grew gteadily
throughout the colonial period. Their political and economic import-
ance was, however, concentrated in their immedlate area, and they were
often dependent upon a single commodity or purpose for their existence.

The one exception to this generalization was Dover, Delaware, which
was slow to grow, but became politically important by the end of the
colonial period. Originally it was the site of the St. Jones (later
Kent) County Court. The town was laid out in 1717-18 but grew so slowly
that it was not designated a markettown until 1763.1 Twelve years later
it became the capitol of Delaware, thus guaranteeing that it would play
a prominent role in the future of the State.

On the Delaware side, Fast Landing (Leipsic )} was founded as a
port in 1723. It occupied the first bit of fastland on the edge of a
great expanse of tidelands which stretched seven miles to the Bay.
Little Creek, east of Dover, and two miles from the Bay, was recognizable
as a hamlet around 1764 to harvest oysters.3 Settlers laid out Johnny-

cake Landing (Frederica) on the Murderkill River of Kent County in 1770

to capitalize on the white oak forests for shipbuilding.q Cedarville,

1Eckman, pp. 176-192.
21bid., pp. 477-480.
35charf, p. 1120,

4Eckman, pp. 374-375.
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on the New Jersey side, owed its name and prosperity to the cedar swamps.
Another village founded at the same time, Goshen, was a port.l The last
important tideland village to appear in the colonial period was Bridgeton,
originally "Bridge Town", a place where there was a bridge over the
Cohansey River. While there was a small settlement on this site as

early as 1716, it was not until 1765 that the settlers gave the community
a name--another indication of the slow rate of growth in the region.

With an abundance of better farmlands and sites for ports, the bay
region did not attract large numbers of settlers. FPerhaps one reason
was that South Jersey had a reputation as an unhealthy place to live.

In late summer, few escaped the agues and fevers which swept the area,
and the smallpox plague of 1759 left ''mot a house exempt, not a family
spared from the calamity.' Dysentery struck in 1755, and as late as
1823, undulent fever ''prevailed to a fearful extent."

Because of the difficulty of land transportation, much of the
development concentrated along the waterways, and boats were the major
mode of tramsportation. Thomas Chalkey, an English Friend, passed through
the region in 1726, and tersely remarked: "From Cohansey through the

wilderness over Maurice River, accompanied by James Daniels, through a

lStevens, p. 69.

2John T. Cunningham, This Is New Jersey (Znd ed.; New Brunswick, N. J.:
Rutgers University Press, 1968), p. 174.

3Elmer, pp. 62-63.
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miry, boggy way in which we saw no house for about forty miles except
at the ferry..."1 Another Ferry over the Maurice River, operated by a
man named Dallas, appeared before 1750 to improve communications be-
tween Greenwich and Cape May.2 At the same time small farms on both
sides of the Bay benefitted from the many streams navigable by using
small ships to tramsport their wheat, rye, corn, tobacco and livestock
easily rather than using the primitive road system. In Delaware, at
least, the building of raods was neglected in favor of water transport-
ation.

Specialization, as we kmow it today, was unknown in the Colonial
period. Men's occupations changed with the secasons and their needs.
Brming, shipping, lumbering and oystering, however, provided the
primary source of money to the area.

Shipping was paramount. Until the Revolution, the tidelands of
the Delaware Bay were a commercial center of great importance. They
would never again enjoy such relative importance as they did then.
They stood as the connecting link between the backland and the Bay.
The tidelands were the nerve synapse between the land to be exploited
and the most efficient means of transportation available. But for
technelogy, the now forlorn margin of the Bay would have remained a
vital center of action for the surrounding colenies and eventual

states. These ports playved a role which their current lethargy belies.

1Elmer, p- 73

2 bid., p. T4
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As Robert Trindell wrote:

The colonial ports of southern Jersey were of much

greater importance during the colonial peried than has generally

been assumed. Well located and with a favorable agricultural

and wooded hinterland, they contributed heavily to the colonial

economy of the Eastern Seaboard, bhut more particularly to the

Middle Colonies and Philadelphia.
Lewes, as we have seen, was a port by 1673, while sloop service linked

2

Cape May and Philadelphia as early as 1705. The tidelands' small
villages became ports, building wharves and warehouses and factilities
for ship repair or shipbuilding. Tobacco, grain, and lumber came from
the interior, and were loaded at the wharves for trans-shipment. The
customers were, in declining order of importance: coastal American
ports (particularly those in New England), the West Indies, and
Europe (a poor third)., From New England, the tidelands imperted rum,
furniture, Madeira wine, iron and iron products, whale oil and codfish.
The West Indies Trade yielded sugar, molasses, and salt.3 European
trade was minimal but furnished some finished goods. The commerce
with the West Indles was appreciable and must have given a cosmopolitan
quality to the little ports during the colonial era.

The tidelands ports were the center of a thriving oyster business

from the earliest days of European settlement. The oysters' size and

abundance were legendary. One traveler's reaction 1s typical of that

1Robert T. Trindell, "The Ports of Salem and Greenwich in the Eight-
eenth Century,” New Jersey History, LXXXVI (Winter 1568), 212.

2Stevens, p. 64.

3rindell, pp. 209-211.
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of many cthers:

At Lewes, we had some of the largest Oysters and Cockles

1 ever saw in my Life; some of the former were gsix 1inches

Diameter out of the Shell, and very well tasted. At this Place

they make a rich soup, composed of these, and other Shellfish,

which is very ncurishing and Palatable.l

No accurate records exist regarding the annual catch during the
colonial period, but it must have been sizeable. Oysters were not only
important as food, their shells were used for road surfacing and as
lime for comstruction and secil imprOVEment.2 In fact, the settlers
used them in such quantities that as early as 1719 Cape May County felt
impelled to enact a law providing for a closed season from May 10 to
September and forbidding non-residents from fathering shellfish. Fifty
years later, the law was stiffened to prohibit the collection of oysters
for lime.

Farming and oystering were usually combined by the colonial tide-
lands dwellers, since fish and oysters supplemented the income the
farmers earned from the adjoining fast land. Prior to the Revolution,

fow food stuffs were imported, and enough was raised to export.

Scattered farms dotted the fast land near the Bay. Most of them were

1Observations by Richard Castelman...'", ed. Harold B. Hanock,
Delaware During the Civil War (Wilmington: Historical Society of Delaware,

1961), p. 125.

2Mary E. Miller, "The Delaware Oyster Industry', Delaware History XIV
(1971), 238-254.

3Stevens, pp. 80 and 141.

4Trindell, p. 205.
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gmall holdings which free men and thelr families worked. An important
exception to this picture was the Jones Neck region of Kent County
where a plantation economy appeared. Slaves worked on large plantations
which produced grain and tobacco for shipment to Northern ports.1 Else-
where in Kent and Sussex, cattle were raised and fattened in the marsh-
lands and then driven north for sale in Wilmington and/or Sussex
County.2 Throughout the Bay region, the agriculture was diverse. A
sinpgle product might be prpduced in quantity in one area, but not
throughout the region. Wheat, rye, corn, tobacco, livestock and
vegetables for domestic use were among the staple crops.

Lumber was another important "crop" of early farms. The farmers
had to clear their fields anyway, and they discovered that the end
product was highly saleable. In addition, superb cedar, a highly
desirable wood, was found in the swamps on both sides of the Bay.

Lumber was often fashicned into shingles, boards, stoves, and hoops
before being shipped.3

The tidelands played a critical, if passive role in the American
Revolution. Strategically located, bases and ships in the Bay region
provided a first line of defense to protect Wilmington and Philadelphia.

The numerous small ports were the nucleii to which farmers brought their

1Eckman, pp. 394-395.

2Reed, pp. 79-93.

3rindell, p. 203.
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produce to be shipped to waiting armies.

Like anvy civil war, the Revolution.created a disparity in people’s
attitudes. In general, the Delaware ccommunities were much less enthu-
siastlc about the rebellion than the New Jersey towns. Southern Dela-
ware was Tory in sympathy. Continental troops put down a Torv revolt
against the Patriots there in 1776.l In Cape May County, on the other
hand, local residents were eager to serve in the rebel forces, taxes
were raised for support of Continental troops, and one Tory estate was
seized.2 At Cape May, Delaware Bay pilots refused to guide British
ships up the Bay to Philadelphia.3 Cumberland County, too, favored the
American cause and zealously prepared for war.

Despite much preparation, actual conflict in the tidelands was
trifling. The British warship, Roebuck, seized a Lewes boy and ransomed
him for a hundred head of cattle.4 In 1774, CGreenwich had its moment
of glory in the form of a little Tea Partv. The British ship, Grey-
hound, bound to Philadelphia, stored its cargo of tea in a Greenwich
cellar for fear of its being seized at its destination. On November 22nd,
forty men, dresses as Indians, broke into the cellar, seized the boxes

and burned them in a nearby field. Thus far the noble Boston precedent

lpeed, pp. 95-124.

2Stevens, pp. 217-2138.

3bid., pp. 175-176.

&Pennock Pusey, "History of Lewes, Delaware”, Historical and Bio-
graphical Papers, XXXVIII (Historical Society of Delaware, 1903).




16

had been followed precisely. Then the lustre dims. One man, by the
name of Stacks, decided that such waste was prodigal. He tied strings
about the ankles of his pantalcons, filled them up with tea and ske-
daddled for home. The script was marred, and Stacks became known as

TeaStacks.l

1Elmer, pp. 1l4-15.
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C. END OF THE REVOLUTION TO THE COMING OF THE RAILROAD

Following the Revolution, a new batch of towns sprang up in the
.tidelands. Many of them were dependent on intercoastal shipping, an
industry which continued to grow, although the tidelands cornered a
proportionately smaller percentage of maritime commerce as the eight-
eenth century concluded and the nineteenth century progressed.

Port Elizabeth, N. J., and Milford and Milton in Delaware were
among the more important coastal communities which develcoped at this
time. Port Elizabeth was founded around 1785,l although there were
people living there earlier. In its heyday it was a prosperous port
and the center of life along the Maurice River.2 In 1810 the town
could boast of having two operating glassworks,3 as well as a disting-
uished academy which taught sciences, languages, and fine arts.

Milford was established in 1787,5 on the Migpillion River between

Kent and Sussex Counties. As a port town, it acquired a relatively more

cosmopolitan atmospherethan other tideland communities. This made it

more similar to the northern ports of Delaware River than to the coastal

lElmer, p. 17.

2Cunningham, p. 175.

3w1111am C. Mulford, Historical Tales of Cumberland County {(Bridgeton:

Evening News Company, 1941), p. 78,
4Beck, pp. 1533-154.

>Bekman, pp. 208-217.
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zone.l By 1856, it had 2,000 residents.2 It exported $350,000 in
commercial items annually, and had a tannery, saw mill, two flour mills,
pottery, foundry, mattress factory, lumber yard, and shipyards.3
Milford also produced John Lofland (1798-1849), the "Milford Bard",
who was the tidelands only literary figure. An acquaintance of Edgar
Allan Poe, he was suitably melancholy in temperment. Jilted in a young
love, he turned to alcohol and opium (then freely available), and
quickly became an addict of both. His biographer attributed his alco-

holism to a custom of the Delaware shore:

Upon the entrance of male visitors at any home in town
or country, the host, after exchanging the ordinary greetings,
summoned all the household and ordered out "the decanter"”
of homemade peach brandy, usually kept in the great side-board.
Upon the liquor and the glasses being placed upon the table,
the host would rise with great dignity, pour out a full glass,
quaff it at a draught and stepping back, say: ''Gentlemen, help
yourselves." It was more than mere lack of politeness to refuse.
This customer often had to answer for the Bard being intoxicated,
for he was gbod company and visited much. He so disliked being
thought unsociable that when liquor was profered he often over-
did the thing and got drunk.*

Besides all manner of hack writing and love letters to order, the

lDavid P. Peltier, "Nineteenth Century Voting Patterns in Delaware',
Delaware History, XIII (1968-1969), 219-233.

2A History of Milford, Delaware (Milford: Milford Historical Society,
1962)9 p- 18.

3Reed, pp. 421-432.

QWilliam W. Smithers, The Life of John Lofland, "The Milford Bard',
The Earliest and Most Distinguished Poet of Delaware (Phjiladelphia:
Wallace M. Leonard, 1894), pp. 33-34.
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Bard wrote serious prose and poetry which was celebrated at the time,
but appears, in the cruel perspective of a century, as a hopeless stew
of low-grade romanticism and bastardized local material. The follow-

ing, however, is worth duoting as a description of the Sussex country—

side:

He who, even at the present day, has not traveled through
the immense swamps of Sussex in October and November, has never
witnessed Nature arrayved at her most gaudy attire. Amid these
vast swamps are Lrees of almost every species, the leaves of
which, when touched by frosts, change from their original color,
to golden azure, purple, crimson, and indeed all the hues re-
fracted by the prism. The eyes are dazzled by their magnificent
dyes, amid which, contrasting beautifully with the purple of
the persimmon, and the crimson and golden tints of other trees,
rise in stately grandeur the tall pine and cedar, with their
eternal green. Gorgeous and glorious beyond description do the
swamps of Sussex appear in Autumn.

Milton, on the Broadkill River in Sussex, was named in 1807, and
grew as a grain-shipping center and shipbuilding town. A hundred
workmen worked in the shipyards when the industry was at its height.
Other shipbuilding towns appeared on the New Jersey side about the
same time. They were the villages of Leesburg and Dorchester on the
Maurice River. Up river from them, however, & far more important town
emerged. Millville began as an industrial town with a lumber mill and
iron foundry, to which a glass works was added imn 1806. Fine sand from
the west side of the Maurice River made this new industry possible, and

alsc provided a raw material for export to coastal cities. By mid-

1William W. Smithers, The Life of John Lofland, "The Milford Bard',
The Earliest and Most Distinguished Poet of Delaware (Philadelphia:
Wallace M, Leonard, 1894}, pp. 33-34.

25charf, pp. 1263-1266.
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century, Millville had 1500 residents. A great textile mill built a
few years thereafter helped make possible even more rapid increases
in population during the coming decade.l

Millville's chief competition as the leading town of the New
Jersey tidelands was Bridgeton., In 1792, Bridgeton had only 300
residents. This rose to 1,736 in 1829 and 3,303 in 1850.2 In 1836,
Stratton, Buck and Company opened a glass factory there, and for
twenty years this was the largest business in Cumberland County. The
City also manufactured large quantities of nails.3 In 1847, Bridgeton
beat back Millville's attempt to become the county seat, which provides
evidence of the economic and political rivalry that had developed
between the two cities% In contrast to Millville and Bridgeton's
prosperity, Greenwich, once the leading town of Cumberland, declined
gradually into a quiet village in the midst of rich farmland.

The War of 1812 barely interrupted the steady growth of the
communities within the coastal zone of New Jersey and Delaware, since
it consisted there of a number of minor skirmishes. The British
blockaded the mouth of the Bay, to which the natives replied by

extinguishing the Cape Henlopen lighthouse and removing buoys from

1Elmer, pp. B1-84.

2Ibid., pp. 41-44.
3Ibid., pp. 55-56.
4Cunningham, p. 177.

SElmer, p. l4.
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the channel.l After that only smaller British warships dared venture
up the Bay to send landing parties ashore to seize water and food.
When the British tried to shake down Lewes for supplies, the locals
were ohstinate., His Majesty's men bombarded the town and dented a few
buildings, but did not do any major damage and failed to get the
supplies they needed.2 At Little Creek in Kent County they had better
lucka, while in Cape May they did handsomely. When the warship
Poictiers sent a party for water, Captain Humphrey Hughes, the local
commander at Cape May acquiesced prudently. For this indiscretion

he was arrested for treason and came within an ace of severe punish-
ment. In a similar action, cautious citizens at Town Bank decided
that the better part of valor was to yield their cattle to the red-
coats, despite what hadhappened to Captain Hughes.& There was also a
certain amount of fear which led to naught. The people of Bridgeton
had one bad scare when a watch sounded an alarm. Some residents

threw their silver down a well to prevent the British landing party

from getting it, but it was a flash in the pan:

lJames E. Marvil, Pilots of the Bay and River Delaware (Laurel, Dela-
ware: The Sussex Press, 1965), p. 44.

2q harf, pp. 1215-1239.
3Eckman, p. 480.

4Stevens, pp. 237-238.
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The alarm, although not sounded until all doubt of its
necessity seemed to be removed, turned out to be a false one,
originating in the fright of a family near the puard-house,
the head of which was absent, and in the fool-hardiness of the
skipper of a small sloop, who tock it into his head to pass
the guard without answering their challenge, and who succeeded
in bringing on himself and his crew a velley of musketry, and
running the risk of being killed by a ball which passed directly
over his head.l

There were black residents as well as white in the tidelands. In the
19th century, manumitted slaves in Cape May County settled in tiny ham-
lets in forest clearings, found work as farm laborers or in the resort
business at Cape May, and bound out their children to warious tasks.
Slavery was unpopular in New Jersey, and the State Legislature provided
for its gradual abolition in 1820. By 1830, there were only three
slaves in all of Cape May County. The village of Springtown, near
Bridgeton, was established shortly after the Revolution as village for
farm laborers emigrating from the South, and became a station on the
Underground Railroad before the Civil War.3 A free black, Jigper Bell,
founded Bell Town near Lewes in 1830. He donated land for a church and
cold lots. Here at a later date the voodoo cult of "Devil Worshippers"

appeared. Arncy Maull, its leader, attracted both whites and blacks

to the cult. After serving the Devil for his life's work, Maull

lElmer, p. 70.

2William J. Moore, "Early Negro Settlers of Cape May County', Cape
Map County Magazine of History and Genealogy, IV (1955-1963), pp. 47-51.

3New Jersev: A Guide to Tts Past and Present (Federal Writers'
Project, American Guide Series; New York: The Viking Press, 1939,

p. 634,
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recanted on his deathbed and bade his followers to drive out his
Master, which it seems they were reluctant to do.

By mid-century, the West Creek area in Cape May County was a
thickly settled agricultural region. Small communities in the County
included Dennisville, a lumber and shipbuilding town, and Goshen.
Fishing Creek enjoyed a good harbor when the wind was from the north-
east.2 In Kent County, Port Mahon was never an actual village, but
was significant as a loading point for oysters and as a deep-water
anchorage.3 Magnolia appeared around 1845, with a lumber yard and
fruit evaporation industry.‘:l When Delaware established a closed season
for oysters during the summer months (1852), Bowers Beach became the
site of an important local holiday, Big Thursday. On the second Thursday
of August, which was the beginning of the new season, oystermen and
their families would come from all over Kent County for picnicking at
Bowers Beach. A "separate but equal"” holiday for blacks, Big Saturday,
was Instituted also.

While the South influenced the Delaware coast, the Jersey tide-

lands, exclusive of Cape May, were solidly Northern. One observer,

lEckman, pp. 493-494.
2Stevens, p. 264.

3bckman, p. 480.
4Scharf, p- 1153.

5Eckman, pp. 400-402. See also Henry C. Conrad, History of the
State of Delaware (Wilmington: Privately printed, 1908}, p. 662.
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familiar with Virginia, described a church service in the Cohansey
River area of New Jersey saying:
The morning pleasant and Cohansie looks as delightscme

as it used to be, and I went to meeting. How unlike Virginia.

No rings of beaux, clattering before and after sermon on

gallentry; no assembling in crowds after service to drive a

bargain, nc cool spiritless harangue from the pulpit; minister

and people here, seem in some small degree to reverence the day;

there neither do it.l
This did not mean that Northerners were a stuffy bunch. A popular
Bridgeton, New Jersey, festival during the early 19th century was
Militia Day. The citizen-soldlers met for inspection and review, and
everyone turned out for a holiday. However, by 1830 the custom was
abandoned because '"many evils grew out of the system."2 The article
did not specify the abuses, but they are easily imagined.

The pericd from the Revolution to the coming of the railroad saw
the apex of shipping and shipbuilding in the tidelands. When compared
to city ports like Philadelphia and New York, it was clear the village
ports along the Bay would never play a major role in water transport-

. 3 . , . :
ation. Such relative unimportance in the total economic development

of the United States probably was of little concern to the natives of

1Elmer, p. 61.
21b4d., p. 71.

3orindell, p. 77.
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the tidelands, for they benefitted from the most prosperous times they
had seen on the waterfront. The tideland ports were of sufficient im—
portance so that in 1789 Congress made Bridgeton the port of entry and
collection of duties for the area from Camden to Cape May.l The West
Indies trade continued direct from the Maurice and Cohansey Rivers af ter
the Revolution, but died out gradually by 1835.

Most bayside communities participated in shipping or shipbuilding
in some way. Among the reasons for these industries' dominance of the
local economy was the accessibility of the Bay, the convenience of ships
as a mode of transportatiom, and the availability of lumber and cheap
labor within the Bay region. As one historian of the Bay region makes
clear, all that was needed for a shipbuilding vard was a firm river bank
with deep water at the edge, nearby white oak, and some simple machinery
such as a steam box to bend timbers. Workmen usually brought their cwn
tools and the vessel was generally paid for in installments as the work
advanced, so the entrepreneur of the yard needed little capital. In
fact the simplicity by which the shipbuilding industry operated and the
availability of cheap labor kept the industry a primitive one and helped
lead to its demise in the Delaware Bay tidelands.2

The impact of shipbuilding on the bay region can be best under—

stood by considering the aumber of shipvards in different communities,

Lrrindell, p. 212.

2David B. Tyler, "Shipbuilding in Delaware', Delaware History, VII
(1956-1957), 207-216.
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For example, two ships carpenters founded Leesburg, New Jersey, about
1800 in order to construct coastal Vessels.l On the Delaware side in
1859 there were three shipyards at Milford, two at Lewes, three at
Milton, two at Frederica, and ome at Leipsic.2
In Frederica, the Lank family shipyard built two and three-masted
schooners for the coastal trade, as well as many single-masted craft.
Since the Murderkill River was too shallow to fleat the completed beats,
3
they towed the larger ships to Philadelphia to have the masts fitted.
In Cape May Cournty, the Garrison yard in Goshen had twe sets of
stocks so they could work on two projects simultaneously. Because the
creeks of the County were so parrow, they had to launch ships sideways
rather than stern-first.
The Goshen yard kept 25 or 30 skilled mechanics busy;
"There seems to have been a steady building program at the
Landing that kept the local craftsmen employed for years. The
town of Goshen prospered through the Yard and encouraged a class
of property owning, self-reliant people whose influence was felt
in the central part of Cape May County."

In conjunction with shipbuilding, efforts were made to improve the

Bay for navigation in the nineteenth century. Federal, state and local

Leimer, pp. 74-75.
2
Tyler, p. 210G,

3Mary E. Miller, "Port Town on the Starboard, A History of Frederica,
Delaware',Delaware History. XIV €1970), 111-134.

“Richard V. Anderson, 'Goshen Shipbuilding'', Cape May County Magazine
of History and Genealogy, IV (1955-1963), 50.
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governments, as well as private persons, participated in the improvement
projects. Im 1823, a lighthouse was placed at Cape May.1 That was not
enough and the Five-Fathom Bank lightship was moored at the entrance of
the Bay in 1839.2 In 1839, Congress appropriated money for lifeboats
to be stationed at Cape May. Shortly thereafter it paid captains to
direct volunteer crews.3 Francis Vincent, Delaware newspaper editor and
histerian, successfully agitated for life-saving stations on his stare's
Bay coast. Congress authorized a quarter of a million dollars for a
giant breakwater at Cape Henlopen in 1832. It was completed seven vears
later. The expense and magnitude of the project, relative to the restrict-
ed role then thought appropriate for the national government, suggests
the high importance which was attached to Bay navigation. The Federal
government alsc built a pier at Lewes in 1838, which was followed by a
private pier for steamboat service to Philadelphia in 1851.4

The tidelands, in this period, were part of a transportation web of
packet and eventually steamboat service which tied the bayside communi-
ties to Philadelphia. Regularly scheduled packets, or sailing craft

operated between Philadelphia-Cape May in 1802.5 By 1808, Lewes was

added to the route. In 1819, steamboat service direct from the city to

1Steveus, p. 253.
2o .
Ibid., p. 263.
3. .

Ibid., p- 363.
4Scharf, pp. 1215-1239,

5Stevens, p. 226,



28

Cape May commenced during the summer months and was joined shortly by a
second line.l As the regular service grew, Bridgeton and Millville
faced a seriouws problem, becuase they were located well inland on rivers
which flowed away from the point of destination (Philadelphia). The
meanderings of the Cohansey and Maurice placed them both over thirty
miles from open water, which meant that the trip to the big city was
unduly long. The Bridgeton steamboat service, begun in 1845, could not
compete with the inland stage line and was abandoned.2 Considering
the tribulations of stage coach travel, this was saying a lot. There-
fore, these two cities of the Jersey tidelands were at a relative trans-
portation disadvantage with other shore ports until the railroad came.

The proximity of water supported another local industry, whaling.
Records show that this arduous profession gave employment to approximately
1/5 of the males in Cape May County in 1850.3 But the days of whaling
were fast coming to an end as other more efficient lighting fixtures
became available. Pilotage, however, was a more long-lasting profession
both at Cape May and Lewes.

Skilled pilots were a necessity to guide cratt up the Bay, and
the strategic desirability of being as close as possible to incoming

boats dictated pilet communities at Cape May and Lewes. It was an

lRichard V. Anderson, The Cape May Boats, Cape May County Magazine
of History and Genealogy, IV (1955-1963), 55-62.

2Cunningham, pp. 173-177.

3Stevens, p. 280.



29

acutely competitive business, requiring navigational skill, aggressive-
ness, tact, and probably an engaging personality as well.

Agriculture in the fastland increased in relative importance from
the Revolution to the Civil War, eventually eclipsing shipping as the
major activity of the region. Grain, meat, butter, eggs and lumber,
potatoes and sweet potatoes came from the upland and salt, hay, fish
and oysters from the land below mean high tide. Along the Bav, farmers
built great embankments ro make the tidelands available for crops. One
partnership began an embankment on the east side of the Maurice River
in 1809. It extended all the way to East Creek in Cape May County by
1816. The completed embankment, which stretched for fifteen miles,
enciosed several thousand acres. It never proved agriculturally pro-
fitable, however, for a September storm in 1821 scotched expectations
of great returns by destroying most of the dikes.l Other embankments
were more successful, but such farming was difficult at best. Robert
Mongomery Bird, prominent writer of plays and novels of his day, set

part of his novel, Sheppard Lee (1836), on a run-down farm on the Jersey

shore of the Bay. He describes the difficulties of tideland farming:

lElmer, pp. 75-76.
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The ruined meadows, of which I have spoken, lie on a
little creek that makes in from the Delaware. Their shape
is the worst in the world, being that of a triangle, the
longest leg is formidable--a circumstance for which the musk-
rats have nc consideration. The apex of the angle is a log,
lying betwist two low hillocks, or swells of ground, between
which crawls a brook scarce deep enocugh to swim a tadpole,
though an ox may hide in the mud at the bottom. It oozes from
a turfy ledge or bar, a few feet higher than the general level
of the hollow, which terminates above it in a circular basin
of two acres in area. This circular basin is verdant encugh
to the eve, the whole surface being covered by a thick growth
of alders, arrow-wood, water-laurels, and other shrubs that
flourish in a swamp, as well as a bountiful sprinkling of
cat-tails on the edges. The soil is a vegetable jelly; and
how anv plant of a pound in weight could ever sustain itself
on it, I never was able to comprehend. It is thought to be the
nearest road to the heart of the Chinese empire; to find
which, all that is necessary to do is to take a plunge at dav-

light among the antipodes.l

Changes were afoot in tidelands agriculture. Salt hay, once a
prolific industry on the flooded marshes, gave way to upland product-
ion, which vielded better harvests. Clover was found to renovate the
soil, which had become exhausted in such areas as Jones Neck, where
the wasteful plantation economy was responsible. Lime was used to
recover land also, and when marl was discovered along Stow Creek on the
northern border of Cumberland County, a new induétry was born.2

New crops were tried in the tidelands thcugh they were not alwavs
successful. One disaster was the effort to establish the silk industry.

The fad blossomed in the 1830's but withered by 1845, when neither the

worms nor the mulberry trees became acclimated to Southern New Jersey.

lRobert M, Bird, Sheppard Lee (New York: Harper and Brothers, 1836),

pp- 34-35.

2Cushing and Sheppard, p. 574.
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Just before the Civil War, peaches were widely grown near the Delaware
Shore. This prospectively profitable crop was blighted bv the appear-
ance of the disasterous "vellows' disecase which obliterated whole
orchards.I Nevertheless, fruit farming was to be of increasing import-
ance in the Bav region.

Oyster gathering became a highly organized industrv during the
mid-nineteenth centurv. At the beginning of that centurv, Connecticut
ovstermen, faced with a shrinking supplv in their own beds, invaded the
Delaware Bav. Their harvesting threatened local cellectors, for the
Conmecticut men introduced the dredge. This was a far more efficient,
hut resource—exhausting, harvesting device than the primitive tongs used
locallv. To protect their beds, Delaware prohibited out-of-state vessels
from gathering oysters in the State in 1812, butr the law went unenforced.
Other forms of regulation developed as the industrv expanded. In the
1830's, Delaware passed laws prohibiting the dumping of shells and
refuse in creeks limiting the number of bushels of ovsrers which could
be taken, and enacting a closed season. A more comprehensive law of
1851 made dredging illegal and imposed an expensive license fee on
out-of—-staters.

Delaware Bav ovstering thrived under the regulations. Leipsic

and Little Creek {Kent Countv) shipped ovsters to hiladelphia regularlv.

lReed, pp. 373-389.
2,

filler, "Delaware Ovster Industry', pp. 238-234.
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After the railroad reached Port Norris, N. J., in 1860, a local report
noted that "on the & P.M, freight, so many oysters were shipped in the
shell that twe locomotives were needed day after day and eight freight
cars carried the oysters."l

Despite extensive exploitation of the forests of the region and
the depletion of the virgin lands, lumbering continued to be of great
importance on the North side of the Bay. The economies of Bridgeton,
Port Norris, and Mauricetown received economic impetus from shipping
lumber and cordwood to coastal ports. In Dennisville on Dennis Creek,
Cape May County, the curious business of "shingle mining'' occurred.
The "miner" located white cedar logs in the swamp muck at depths up to
six feet with a probe. Then he worked them loose, fleated them to the
surface, and sawed them into sections as they floated:

It was very interesting to see one of these logs raised.

It came up with such buovancy as a freshly fallen cedar, not

being water-logged at all. The barkom the under-side looked

fresh, as 1f it had lain but a few days....

The miner split the sections into shingles 18 inches long and 6
inches wide, tapering from a 1/2 inch butt to a sharp edge. If he was

energetic, he could mine, make, and sell a thousand a week, for which

lMargaret L. Mints, Dallas Ferry on the Wahatquenack (Tercenterary
Series, No. Z; Cumberland County Historical Society, 1964}, p. 11.

2nobert 0. Alexander, "The Shingle Miners', Cape May County Magazine
of History and Genealogy, IV (1955-1963), 99-106.
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he received $16 in good times and $12 in bad. Dennisville shingles were
used to replace the roof of Independence Hall in Philadelphia, but in
later vears sawed shingles from other areas ended shingle mining.

A bizarre industry, which had local importance, was the horseshoe
crab harvest. Horseshoe crahs, called king crabs in the Bay area, are
not crabs at all, but are more nearly related to the arachnids. Far
more plentiful in the 19th century than today, they were especially
abundant en the Jersey side near Cape May. Local accounts report that
in 1885, 750,000 of them were collected over a half mile of beach, and
1,200,000 were taken on a mile of beach in 1856. The harvester went to
work in May and June, when the animals came into the shallow waters near
the beaches to spawn. He stacked the crabs in piles on the shore, where
the biright sun and the attentions of maggots dessicated the carcasses.
The entrepreneur could not be a man of delicate sensibilities--the
stench sent up by the rotting animals was gargantuan. Finally, however,
he dried the shells and ground them into a meal which made a valuable
fertilizer.

While other Bay communities saw their shipbuilding and agricultural
economies decline, Cape May discovered a different direction from the
others in which. to grow. Tourism became a thriving industry there in

the 19th century. The town enjoyed a few summer tourists as early as

Lotexander, pp. 99-106.

2Carl N, Shuster, Jr., '"Horseshoe Crabs', Estuarine Bulletin (University
of Delaware), V. No. 2 (June 1960), 3-9.
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1801. The number increased sufficiently to require six boarding hcuses
in 1830.l By 1830, there was a regular excursion business from Philadel-
phia, though the "crowds" were small by modern standards: "It is esti-
Il2
mated that about 3,000 strangers annually visit the place. It
should be remembered, however, that visits were cften for weeks or even
the entire summer. There are numerous accounts of the numbers of
people and famous personages who visited the resort, among them that
facile and charming orator and national hero, Henry Clay. He came in
August, 1847:
While at Cape May, “Mr. Clay loved bathing and went in as

often as twice a day, and it was while enjoving it that he lost

a great deal of his hair. The ladies would catch him and with &

pair of scissors, carried for just that purpose, clip locks from

his head to remember him by. When he returned to Washington his

hair was very short, indeed.3
This is an interesting comment on the supposedly reticent Victorian
womar.

Visitors to Cape May were fond of searching for the celebrated
"Cape May Diamonds', which were small pebbles of fine quartz the sea had

smoothed. A jeweller could polish them to a superficial lustre and

. . 4
the clarity of a diamond. The other recreations of the town were

1Stevens, p. 258.

2Ibid., p. 265.

3bid., pp. 271-272.

4Harold W. Lamb, "Gems of South Jersey', Cape May County Magazine
of History and Genealogy, VI (June 1964), 59-62.
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similarly uncomplicated, and included bathing, pienicking and walking.

Cape May was granted a city charter in 1851,1 but it was a modest
city indeed. Its 24 hotels in 1856 accommodated somewhat less than
6,000 guests. A third of the rooms were in the great Mount Vernon
hotel. After the season that vear, the Mount Vernon and its largest
rival burned to the ground, reducing the capacity by 3,600 people. The
limits of Cape May's horizon as the tourist center of the Wew Jersey
shore were established two vears earlier in 18534 when the Camden and
Atlantic Railroad pushed through to the new boom town of Atlantic City.
It took but 2 1/2 hours to reach Atlantic City from Philadelphia, but
up to two davs to go to Cape May by boat, so it was clear that the
urban masses were not going to agonize over the choice. It was
suggested that a railroad be constructed to the older resort, but
steamboat interests were less than enthusiastic and found local allies
who prevented its being constructed. It would not have made much
difference anyway. Cape May got a railroad in 1863, and vet remained
a sedate little resort for leisured people.2

As the Civil War approached, it was obvious that a crisis of con-
science would be felt more heavily in Delaware than in New Jersey. The
latter state had had little truck with slavery, though not necessarily
for altruistic reasons and, as we have seen, there was almost no slave—

holding in Cape May County by 1830. In 1860, that County voted heavily

1Stevens, p- 286,

2Robert G. Alexander, ''Cape Island, New Jersey, 1860-1869", Cape May
County Magazine of History and Genealogy, VI (June 1968), 289-290.
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for Lincoln.1 At the outbreak of fighting, Southerners stopped coming
to Cape Mayz, but customers from the Middle Atlantic cities replaced
them. In Cumberland County there was a minority sentiment for the South
but the Cumberland Greys marched into battle for the Union cause.3 In
contrast, the election of 1860 in Kent and Sussex Counties went heavily
for Breckenridge, the Democrat.& Lewes, it was true, was reportedly
loyal: 'We have but few Southern sympathizers in our midst, most of whom
are the Custom House retainers,”5 said a local official, Nevertheless,
there was trouble in Dover between proponents of the two sides. Southern
feeling ran high in Milfordb, and the Jones Neck area followed its plan-
tation heritage by being solidly for the rebellion.7
At Magnolia in Kent County, charges were made that cheers
greeted every Southern advance, that a storekeeper refused to
post the President's call for troops, and that thirty rifles

had been stolen by secessionists, though these accusations were
denied as "malicious falsehoods."8

lStevenS, p. 355,

2Alexander, "Cape Island...”", p. 295.
3Cunningham, p. 108.

4Reed, pp. 163-182.

5Harold B. Hancock, Delaware During the Civil War (Wilmington: Hist-
orical Society of Delaware, 1961), p. 73.

6A History of Yilford, p. 20.

7Eckman, pp. 394-395.

8Hanc0ck, p. 94.



37

Such scruples did not prevent lower Delaware from doing handsomely on the
sale of wheat to both sides during the war, nor the Miiford shipvards
from booming.1 Throughout the conflict, Delaware remained in the Union,
but it was in the complete control of the Democratic Party.

Just before the Civil War, a process began which was brought to
fruition when peace was restored. The economic importance of the
tidelands since the days of discovery had been primarily due to shipping
and shipbuilding, involving the bayside communities, because of thelr
critical .location at the nexus between backland and Bay. The railroad
was to change all this for good, and reduce the shore and its small
ports to marginal lands in an increasingly urbanized Northeast corridor.
Shipping would continue and increase on the Bay, but the ever larger
steamers, which cruised upriver to Wilmington and Philadelphia, had nothing
to do with places like Port Norris, Greenwich, or Little Creek. The
railroads ran farther inland, avoiding the marshes, which would make con-
struction difficult. Instead, they joined interior towns, including
Bridgeton and Millville. Trains connected the latter city with Glassboro
in 1860, and the line pushed on to Cape May in 1863.2 The West Jersey

Railroad finished a line to Bridgeton in 1861,3 and a short while later

direct service was available to Camden. The Junction and Breakwater

lHancock, p. 94.

2Elmer, p. 84.

3bid., p. 53.
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Railroad, built mainly by the State of Delaware, passed through Dover
and Milford, and reached Lewes at the late date of 1869 (a measurement of
how far Delaware lagged behing New Jersey in the urbanization process.)

The effects of the railroad's coming were not long in making them-
selves felt. Leipsic declined as a port, water commerce collapsed at
Port Elizabeth, and Milton began a long period of stagnation as shipbuilding
was abandoned.2 Frederica struggled to have a branch line built its way,
but failed, and entered upon its dotage.3 Lewes saw its career as a
port wither, but it had a future as an industrial town, railroad ter-
minal, and eventual tourist spot. The demand for pilets continued at
Lewes and Cape May. Though the railroad brought many blessings to the
interior, it left the tidelands with sleepy villages and rotting wharves—-—
testimony to the passing of an era.

The railroad alone, however, was not responsible. 1In the 1800's
the growing scarcity of white oak and ensuing higher prices hampered
shipbuilding. Second growth lumber was of inferior gquality to the original
growth which had taken as long as 250 years to mature.4 Secondly,
shipping itself was changing, as iron-built steam—powered boats replaced

wooden sailing ships. The tiny yards along the Bay could not hope to

lScharf, p. 432.

21hid., p. 1263.

3Miller, "Port Town...”, pp. 111-134.

ATyle, pp. 207-216.
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build such craft, and were condemned to a dwindiing share of the construc-—
tion market.l Finally, water commerce was becoming more centralized in

a few large ports, to whose growth the tidelands had contributed and

from whose maturity they were to suffer. Philadelphia grew stronger

from the raw materials from the hinterlands of the Bay counties, which

had been transported through the tidelands ports. Having grown, she

sent out railroads to cut off the small ports from behind.2 There was
5til11 a place for Bav steamers, and some continued to cater to a

shrinking trade, but their sun was setting.

lMiller, "Port Town...", pp. L11-134.

rrindell, pp. 199-214.
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D. AFTER THE RAILROAD TO THE PRESENT

In the post-Civil War period, the economy of the tidelands region
depended on agriculture and agricultural-related industry, some industry
of an independent nature, and oystering, besides peripheral water-
related activities. Relatively speaking, the tidelands were now a back-
water, outside the principal econmemic and social currents of the time.

Muskrat trapping was one of the minor water-related activities
which has existed in the Bay marshes from the colonial period to today.
It made solid profits for a few bayside dwellers when that fur was in
fashion, but became an occasional pursuit to satisfy gourmet tastes when
fashion revised its estimate.1 Salt hay, which gets its name not from
the salt marshes themselves, but from the deposits of salt which can be
seen on the individual blades of grass, held on as a secondary crop in
the post Civil War era. In 1890, a salt hay factory commenced operation
at Port Norris.2 During the late 1920's and early 1930's, horseshce
crab harvesting did a roaring business, but afterwards this singular
enterprise declined rapidly.3

Another tideland enterprise was the abortive sugar industrv,

1Fred Van Deventer, Cruising New Jersey Tidewater {New Brunswick:
Rutgers University Press, 1964), p. 40.

2Mints, p. 48.

3Shuster, pp. 3-9.
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which furthered the tradition of agricultural red herrings which
the silkworms set. Ln 1881, the New Jersey legislature established a
bounty to encourage sugar productiocn, promoting the construction of a
$60,000 refining plant at Rie Grande in Lower Cape May Countv., The
government hoped that domestic sugar production would reduce reliance on
foreign sources and reduce the naticnal balance of trade deficit.
Unfortunately, the sorghum cane gave disappointing yields per acre,
and the refinement technique was not sufficient to he profitable. The
Rio Grande Sugar Company threw in the towel and its expensive works
became successively a cannery and slaughterhouse.

Canning was an altogether more promising affair, since the
machines did not require an excessive investment, the raw materials
were close at hand, and an urban market was assured. As shipbuilding
disappeared, canning stepped in to save the economy of some of the small
towns.2 Frederica had three canneries in 1933.3 The Leipgic Canning
Factory was the largest in Delaware for a time.& Milton and Greenwich
had their own plants, and Cumberland County factories canned peaches

and tom&toes. The local crops thus processed reflected a basic shift

l4arold J. Abrahams, "The Sorghum Sugar Experiment at Ric Grande,"
Proceedings of the New Jersey Historical Societyv, LXXXIII (1965), 118-136.

2Miller, "Port Town....', 111-134.
3
Scharf, p. 1158,

“Ibid., pp. 1121-1122.
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in the agriculture of the area.1 The Mid-West United States, aided by
the maturation of the trans—continental railwav network after the Civil
War, produced and shipped great quantities of grain and livestock East,
rendering farms in the Bay region hopelessly uncompetitive. Local
farmers discovered that fresh fruits, vegetables and poultry brought
higher profits. Truck farming replaced the proeduction of staple crops.
The diked meadows along the Maurice and Cohansey Rivers proved ideal for
vegetable growing.3 Canning died out in Cape May County by 1930,1‘L
but in Cumberland County a huge food processor, Seabrook Farms,
contracted for the production of many farms in both counties. Freezing
succeeded canning in the mid-twentieth century and brought vast improve-
ments to the vegetable market.

Another major addition to farm income in the post Civil War exna
was the poultry and egg business. The Vineland area of interior Cumberland
County became a noted egg production center, and some of the chicken
farming intruded into the tideland region as well. Cape May Countv was
mainly concerned with egg production, whereas Sussex County preferred

to raise broiler chickens.5 In 1955, the production of broiler chickens

lHenry 4. White, "The 0ld and the New in Cape May County Agriculture',
Cape May County Magazine of History and Genealegy IIT (June 1952},
193-198.

2Cushing and Sheppard, p. 574.
3Bridgeton, Gem—0-Jersey (Bridgeton: Evening News Companv, 1526).
(1]

4White, "The 01d and the New....

5Reed, pp- 391-419.
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in Kent and Sussex earned 60%Z of the total annual cash farm income for

all of Delaware.

Following the Civil War, the oyster business entered a period of

sharp and sometimes savage competition. A letter to a newspaper from

a resident of Port Norris expresses in good humor a rivalry that was

often malignant:

Our ovster business now seems to be in a safe and sound
condition. The special officer, Mr. Gilbert Compton, with the
assistance of the ovstermen, has purchased a steamer which
cruises the bay and cove very greatly to the terror and annoyance
of the Philadelphia oystermen, and from our places of occupation,
in the cover and bay, we can see the boats hanging off our reach,
and we presume a longing with wishful eye after our oysters, but
the presence of the steamer in the bay bodes tc them an ill omen,
bearing the inscription, 'Thus Far Shalt Thou Come and No Farther.
We calculate the Philadelphians will get tired of risking their
boats to the tender mercies of our New Jersey Oyster Law, and will
either become residents of our state, or put their boats in command
of those who can employ them legitimately....

The 1880's, particularly 1888, saw the conflict develop to the point

of actual fighting and bloodshed. Oyster pirates armed their boats

heavily, sometimes with cannon.2 It was not until 1935 that the U. S.

Supreme Court, in the landmark case of New Jersey vs. Delaware, settled

the disputed houndary between the two states by applying the doctrine of

thalweg, or the boundary line is the midpoint of the navigation channel

of the Bay. The illustriocus oyster wars were a thing of the past.

lMints, p. 13.

2Miller, "pelaware Ovster Industry', 238-254.

3

Reed, p. 222.
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Oysters played a role in the life of most of the tideland villages.
Their universal importance makes it unnecessaryv to enumerate their
effects opn different communities, with two exceptions. The neighboring
settlements of Port Norris and Bivalve, New Jersey, achieved special
distinction as the center of the modern oyster industry in New Jersey,
for they enjoved a prime location near Maurice River Cove. The State
maintained planted beds of 30,000 acres in the Cove, and with the 100,000
acres of natural beds in the Bay there was enocugh work for 270 boats
and 2,500 men in 1926. Oyster shipments by rail began in September and
continued through April, peaking at 130 carloads a day just before
Thanksgiving.l On the Delaware side, Port Mahon, Little Creek Landing,
and Bowers Beach were the center of the oyster industry, for Delaware
had its State beds at Port Mahon.

Trouble was afoot in this most distinctive of tidelands pursuits.

In 1925, the Delaware State Board of Health announced that the waters of
the St. Jones River, Murderkill River, and Mispillion River were 85%

to 100% polluted, and formally closed them to oystering. A typhoid epi-
demic in Chicago in 1925 was traced to oysters, and although they were not
from Delaware Bay, the industry suffered.2 Oyster drills were a large

and persistent problem. The College of Agriculture at Rutgers University

lGem"O—Jersez, p. 41,

2Miller, "Delaware Oyster Tndustry”, pp. 238-254.
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established an oyster research laboratory at Bivalve in 1923, and another
at Pierce's Point, Cape May County in 1927‘1 During the 1930's the
Bivalve station worked with the Works Progress Administration personnel
to control oyster drills, but a solution was not found.2 Delaware
entered the Atlantic States Marine Fisheries Compact in 1941 and created
a State Commission of Shell Fisheries in 1943. After World War II, the
high prices which oysters commanded led to hopes for a revived industry,
but predators and parasites weakened the shells and made them susceptible
to disease. Still, in 1956, the oyster industry was worth five million
dollars on the Delaware side alone.3 Ovstermen benefitted from freezing
their catches, which made them salable through the year. The Southern
Oyster Fungus invaded the Maurice River Cove in 1955, but had disappeared
in 1958,

Then came a more eritical round. In 1957, a mysterious new disease,
which had a cataclysmic ¢ffect on the beds, appeared on the Jersey side.
The next vear it spread to the Delaware shore, and was so severe that
oystermen were asked to cease operations in the hope that the disease would
run its course, or a resistant strain of oysters would appear. The blighkt
was identified as haplosporidian protozoan parasite, or MSX for short,

and there was no treatment except to forbid transplanting of oysters

1Mints, PP. 55-56.
2Ibid., p. 51,

3‘Vliller, "Nelaware Oyster Industry', pp. 238-254.
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to or from Delaware Bay and to appropriate money for resistant seed
stack.l The small bayside communities, which had seen their careers
as ports languish and die after the Civil War, once again watched thelr
main reason for being snatched from them. TIn Cumberland County dilapidated
homes and businesses were witnesses to the decline. Residents turned
to what other work they could find or went on welfare, and blacks who
had labored in shucking houses crowded into Bridgeton's inadequate
housing.2 The best that can be said for 1972 is that there is opti-
mism that cvstering can be re-established as a prcfitable pursuit.

If urbanization was detrimental to ovsters, it was favorable to
the resort trade. Cape Mav did better after the Civil War than its modest
population would indicate, for summer crowds were many times the number
of natives. The older resort could not hope to challenge Atlantic City,
but it could do nicely in a smaller wav. Four daily trains ran there
from Philadelphia when the war ended, and the town made many civic improve-
ments to correct its generally crude, dusty, and dirty appearance. Dia-
mond Beach Park held trotting races on a mile track,3 adding some ex-
citement to the slumbrous atmosphere, while the visits of notables like

. . ‘s 4
Presidents Grant and Arthur provided free advertising. Sea Grove, later

lMiller, "Delaware Ovster Industry™, pp. 238-254.

2Cumberland County Planning Board, The Cumberland Plan, 1966: A Com-
prehensive Twenty-Year Development Program (Bridgeton, N. J.: 1966),
p. 31.

3Alexander, "Cape Island...."

4Stevens, pp. 364 and 385.
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Cape May Point, appeared in 1875 as a Presbyterian summer camp‘l In
1905, exciting automobile races on its hardpacked sands ushered in the
dawn of the automobile age.2 Cape May, itself, had 2,637 residents by
1939 and 3,607 by 1950,3 which meant, when the smaller resorts cof the
County were considered, that the resort business had eclipsed farming
as the major source of income to the County.

By the middle of the present century, a new kind of popular recreation
was taking held in the Bay area, and promised to be a partial replacement
for income from oystering. Neilther shore of the Bay held much potential
for swimming, since the water near the beach was shallow, murky, and
had vast mud flats. These were important to Bay productivity, but made
bathing an unpleasant experience. Also there were hordes of mosquitoes
in the salt marshes which, from time immemorial, had made 1ife hellish
for those who were not fully clothed. However, party boat fishing could
prosper despite these disadvantages, and urban people with neither the
time, opportunity, nor expertise to enjoy fishing more intimately in-
creasingly demanded the services of commercial captains for short excur-

sions. On the Delaware side, Bowers Beach, Lewes, Slaughter Beach, Little

lStevens, p. 371.

2Robert G. Alexander, "The Cape May Automobile Races', Cape May County
Magazine of History and Genealogy, VI (June 1966), 165-175.

3John E. Brush, The Population of New Jersey (New Brumswick, N. J.:
Rutgers University Press, 1956).

AWhite, pp. 193-188.
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Creek, and Leipsic were major centers of saltwater fishing. The Cchansey
River provided an excellent natural harbor for small boats, and a boat-
works opened once again at Millville, recalling the great days of ship-
building more than a century gone by.

Besides party boat fishing, agriculture, and the remnants of the
oyster trade, a few other sources of income appeared in the 20th century
along the Bay. At Cape May, a large magnesite plant perched like a blemish
on the white sand beach at the Point. TFrederica, in Kent County, had 2
lucky windfall when Dover Air Force Base opened. Personnel and their
families moved to the quite village and joined the retired pecple, who
lived in the sleepy little hamlet.2 Still and more interestingly, the
population of a once—upon-a-time Johnnycake Landing was less than it had
been in the balmy days of the nineteenth century. The small villages
throughout the tidelands were similarly lightly populated. In 1955,
Frederica had 589 residents, Belltown 200, Leipsic 254, and Magnolia 173.3

Ag for the cities on the edge of the tidelands, in 1960, Milton had
1,167 residents, Milford, 5,795, Lewes 3,025, and Dover ?,ZBO;A in 1950

Bridgeton had 18,378 and Millville 16,041.5 Dover, of course, had bene-

lVan Deventer, pp. 36-37.

2Miller, "Port Town..., ' pp. 111-134.
3pckman, pp. 374-375, 493-494, and 372.
4Charles Tilly, Recent Changes in Delaware's Population (Agricultural

Fxperiment Station in cooperation with the Department of Sociology, An-
thropology and Geography, University of Delaware; Newark, Delaware: 1962).

5Brush, n.p.
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fited from the increasing apparatus of state government and the air base.
TLewes had a diversified income from tourism and industry, which in 1955,
included brushes, tinware, nylon hosiery, blouses, meat-packing, a menhaden
fish meal plant, sand shipping, clam canning, and electronics. And for-
tunately, for sentiment's sake, Bay pilots still made their homes there.
Milford had a variety of small industries, which had begun to come

to the city after the Civil War, absorbing the workers forced out of the
shipyards. In 19535, canning, dental materials, dresses, small boats, and
wood veneer products supported the old homé of the Milford bard.

Bridgeton and Millville had developed to nearly the same size by
mid-twentieth century. Both had glass-making as their economic base, with
a variety of supporting industries which included canning. The racial
disparity between the twin cities is of particular interest, since in
1950 Bridgeton was 14,7% and Millville was only 0.8% non—white.2
Bridgeton, of course, 1s located closer to good agricultural seil in
the eastern half of Cumberland County, but local hestility seems to be
an important factor in keeping blacks out of Millville. It is not irre-
levant to note that in 1924 the Ku Klux Xlan had a rally attended by
15,000 in the city.3

Foreign immigration has not been influential anywhere in the tide-

1Eckman, pp. 208-217.
2Brush, n.p.

3Joseph Brandes, Immigrants to Freedom: Jewish Communities in Rural New
Jersey Since 1882 (Philadelphia: University of Penmsylvania, 1971), p. 287.
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lands. One scholar recently described how rural New Jersey excepted
itself from the melting pot, but the same is true of the Delaware tide-
lands, both villages and cities:
Despite the heavy immigration of the nineteenth century....
the Protestant American culture prevailed over the broad expanse

of the state. Rural Jersey was still the province of native-born
Americans who remained dominant in politics, religion and social

life.
Nothing is a better indicator of the change in the status of the tidelands
from the nexus to the margin of American life. In the 17th century,
Dutch, English, Swedish, Scots-Irish, and Welsh had come to the shores
of Delaware Bay to build their new world. At the end of the 19th century,
the new immigrants, who crowded through Ellis Island, made for the
large cities, and a few for the Great Plains. The tidelands were a
beachhead for Amerlcan colonization, but their moment had passed and
was gone forever.

Nejther of the World Wars had much direct impact on the Bay region,
though its residents served in the armies. World War T mobilized the
same passions as elsewhere, and led to the same regrets. Im a pamphlet

history of Milford there is a perceptive summation of that town's war

experience:

lRudolph J. Vecoli, The People of New Jersey {(Princeton: D. Van
Nostrand Company, 1965), p. 103.
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The German language courses were stopped, and the books
intended to spread German Kultur were stored away never to be

used again. There were rallies in the Plaza...the packed square...

singing the popular songs of that war, "Over There', "Keep the

Hlome Fires Burning", "Tipperary', and many others...A spy who

had been living like a hermit for some years in a little shack

near Big Stone Beach was arrested and found te have maps and

soundings of the Bay in his possession. Casualty lists began

to come in and many families were saddened.

"Casualty lists began to come in and many families were saddened.”
Lives were the major resource the tidelands gave in both wars. At the
start of World War II, Dover geared its light industries to supply the

cqs . . 2
military, and coastal batteries were built at Lewes and Cape May. Pown
the Bay came dozens of ships thrown together feverishly in the Philadelphia
shipvards.

It is interesting that the military significance of Delaware Bay has
never been ratified in warfare. The Revolution and the War of 1812 saw
only small incidents there. Fort Delaware was built upriver from the Bay
on Pea Patch Island to guard the approach to Wilmington and Philadelphia,
but served only as a prison camp for captured Confederate soldiers during
the Civil War. Neither in World War 1 or II did the enemy reach the
American coast. Ever since William Penn had King George II grant him
control over the Bay, the importance of this naval boulevard has been
clear, but fortunately large number of lives have never been spent to

measure its importance. Today at Cape May, the crumbling walls of the

deserted shore batterv remain as a monumenl to what has never happened.

1A History of Milfeozd, p. 30.

Reed, p. 244.
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The most obvious remaining physical record of life in the Bav region
is the architecture. According to Hugh Morrison, the architectural his-
torian, neo distinetive architecture existed in the Bay region until after
1680.l After that the communities developed a greater sense of per-
manence and with that feeling came distinctive architectural stvles on
either side of the Bay. Some of Delaware, which was a border state between
the North and the South, and had been colonized by Swedes, Dutch, Scots-
Irish, Welsh and French Hugenots, as well as English, possessed a diverse
architecture during the colonial period and the early nineteenth century.
In Sussex County, the availability of suitable clay made brick a popular
building material and there are still many examples of early brick
houses in the area. Wood was popular in Kent.2 The more humble log,
plank or weather board Huilding have, for the most part succumbed to
the ravages of time, althoughthere are some which remain still.

The confluence of peoples and cultures led sometimes to an amal-
gamation of architectural styles in Delaware. The noted Delaware archi-
tectural historians Harold Donaldson Eberlein and Cortlandt V. D. Hubhard

stress this fact saying:

1
Hugh Merrison, Early American Architecture from the First Colonial
Settlements to the National Period (New York, Oxford University Press,

1852), p- 503.

5
“Eckman, p. 161.
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With regard te the several successive phases of the
Georgian expression, both chronclogically and locally, the
distribution was irregular and rather mixed up. The small
Hart house in Lower New Castle County, built in 1725 has,
curiously enough, a typical ''Resurrection Manor Plan" interior,
but the exterior is distinctily Queen Anne-Early Georgian, that
is segmental-arched windows, overdoor transom, and belt
course stepped at the corners. Only a few miles distance
are houses, built not much later, that are Middle Georgian
in every particular.l

Eberlein and Hubbard's Historic Houses and Buildings of Delaware de-

scribes many of the structures at some length. The Historic American

Building Survey, which the Department of the Interior has conducted,

gives certain individual structures of importance, and these are listed
in the Appendix I. The survey is not comprehensive, however, and there
are numerous buildings of architectural merit along the tidelands of
Kent and Sussex Counties which are not recognized in anv of the existing
tabulations of histeric sites.

The same is true of New Jersey, where the large number of buildings
from the 18th and 19th centuries which remain are probably due more to
the economic decline of the region than to a conscious effort to pre-
serve the architectural history of the region. There are some fine
examples of Georgian architecture, many of which appear unexpectedly
as one drives the back roads of the region.

These structural relics provide a precarious record of the tidelands

past. A few of the structures, which the local people consider important,

lHarold D. Eberlein and Cortlandt V. D. Hubbard, Historic Houses
and Buildings of Delaware (Dover: Public Archives Commission, 1963),

p- 9.
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are the Matthew Lowber house of white-painted brick in Magnolia, which
was built in 17?4,1 and the John Dickinson Mansion of Jones Neck, which
recalls Delaware's plantation days.2 At leipsic are the Wheel of
Fortune, a pre-Revolutionary brick manor house; Pleasonton Abbev, a
brick mansion of the same period; and the curious Eight-Square School-
house, built in 1836.3 Milford has the Parson Thorne House, executed

in the style of Tidewater Virginia about 1785; Christ Episcopal

Church, begun in 1791; the Greek-Revival Causey Mansion finished in 1855;
the home of two Governors of the State; and the Towers, an example of
Victorian architecture, so often overlooked in favor of cclonial style.
In the Jersey tidelands at Fairtcn there is the 01d Stone Church, fash-
ioned shortly after the Revolution, whose cemetery contains the grave of
the last surviving officerof the New Jersey line.5 Broad Street Presby-
terian Church in Bridgeton is a fine example of Georgian architecture,
and Greenwich has the Gibbon House of checkerboard brick dating from 1740.
As one author says of Milford's architectural relics, these buildings

robably survive 'by the merest chance' in an age of pastel aluminum
P ¥ p

siding and mobile homes.

lckman, p. 372.

21bid.. pp. 394-395.

3bid., pp. 477-480.

4Ibid., pp. 208-217.
5Beck, pp. 200-201%,

6New Jersey, A Guide, pp. 635-637.

7A History of Milford, p. 36.
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In 1972, the most pressing question facing the tidelands region
concerns the balance to be struck between preservation of the estuarine
ecology and development, both industrial and residential. The Bay
waters have become progressively less desirable for valued fish and
shellfish, and oysters are not the only species that has suffered. Shad
fishing was once a large industry on the Bav, Reliable statistics begin
about 1896, and show that Delaware fishermen took 1,640,000 pounds of
shad. After the turn of the century catches began to fall catastrophically
and following 1921, rarely exceeded 100,000 pounds. The Federal government
tried stocking Delaware River for a while, but gave up in the 1920's. The
explanation accepted generally for the disappearance of shad is the de-
creasing supply of oxvgen in the water of the upper Delaware River from
Trenton to Marcus Nook due to industrial and domestic pollution. Young
fish are unable to survive in their swim from upriver spawning grounds
back to the Atlantic Ocean.

This study is not concerned with ecology in itself, but with its
place in an historical perspective of the Bay. Currently a decision 1is
approaching which will be momentous in tidelands history and even in
national history as well. The increasing demand for power and develop-
ments in the oil industry have led to a search for a huge Eastern sea-
board lcading terminal to accommodate the deepdraught supertankers which

are already in service elsewhere.

ljay 1. Harmic, "History of Delaware's Shad Fishery'. Delaware
Conservationist, VII, X No. 2 (Spring 1963), pp. l4-15.
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Attention has focused on an offshore facility at the head of the
natural deepwater channel opposite Big Stone Beach in Kent County. Studies
are now in progress on the desirablility of the project and possible
alternative sites along the entire coast. Historically, the oil-lcading
facility would revive the economic importance of the tidelands
area adjacent to the terminal, bringing peripheral onshore development
and increased population.

But there are greater questions that the more limited "what' and "how"
decisions of development versus preservation. The valua of the tidelands
today rests primarily in their being open land and water with a rich
estuarine ecology. The expanding megalopelis network has not yet obliter-
ated the tidelands of Delaware Bay. In determining what the Bav is to be
used for and how this is to be accomplished, the direction of inquiry
is moving to decide how the Bay will be used. This is evident in the
Delaware River Basin Commission, and the States of New Jersey and Delaware's

interest in the area.

When David DeVries set foot on the shore at Zwaanendael, he had
in mind basically the same Western notion of "srogress'' that some people
are beginning to question today. He probably wanted to increase the
size of his colony as quickly as possible, to plant as many acres of crops
as he could, to extract whatever silver and gold fortune might have placed
on the land, and sc¢ forth. The basic ideal of progress conceived in
material terms has alway animated the ridelands as it has American society
at large. In the centuries following Zgaanendael, the white oak and

cedar forests were cut to extinction, the salt meadows were embanked and
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the Bay waters altered in the name of progress. Now, the ecological
choice that the people of the Bay area will make is an historic turn-
ing point for the tidelands. At the end of the road of progress, we

have discovered the irony that the margin has become the nexus once

again.






II. THE POSSESSINN AND USE ©F LAND
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A. INTRODUCTION

This is the second section of a three part study describing the
history, land use, and legal mechanisms which operate in the tideland
region of the lower Delaware Bay. 1t traces the development of impor-
tant legal precedents which involve the possession and use of prop-
erty along the Bay, and examines existing and proposed ownership and
land use patterns. A more complete recitation of laws applicable to
the Bay region is deferred to Part TIT, where it is combined with an
analysis of zoning and its compatibility with proposed land use. The
land area under scrutiny in both the second and third parts is basi-
cally the same as defined in the first part, i.e. it considers the
tidelands, from Lewes north to the border of Kent and New Castle
Counties in Delaware, and Cape May and Cumberland Counties in New
Jersey. Unlike the historical analysis it excludes the larger
cormunities which are located inland on streams flowing into the Bay.
Towns such as Millville, Bridgeton, Dover, and Milton, while impor-
tant to the history of the tidelands, are peripheral to an analysis
of the contemporary problems of the tidelands, since these inland

communities have ceased to be as integral a part of tideland affairs,
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B. SNME BASIC DEFINITIMNS

Legal and land planning prose currently use a confusing array
of terms to describe land along the Delaware Bay. It is useful,
therefore, briefly to define and compare them, The varied terminology
reflects not only the scientific realities of estuarine phenomena,
but also the different approaches which were used through the years
to cxploit, and more recently to protect, the rich flooded lands
which encompass the Bay. Nevertheless, this terminology can also be
obstructive, because it inhibits comparisons between the states., 'n
somc instances it has given birth to numerous lawsuits, particularly
in New Tersey, over the definition of terms used in legislative acts
and court decisions.

Riparian lands is the most basic of terms, Tt means the land

below mean high tide mark and is encountered in most litigation. Tn
New .Tersey, laws regulating the use of property, which water peri-

odically covers, have traditionally been called riparian laws. Tide=~

lands is also fundamental, being defined as the land between mean
high and mean low water mark, or, in other words, the land over which

average tides fluctuate, CSubmerged lands applies to the area below

mean low water mark. 'n consequence, there are lands which water al-
most always covers, except on occasions of exceptionally low water.

In Delaware, subaqueous lands are the same as submerged lands., The

word is frequently used and must be kept in mind. Wetlands has a
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nice ecological ring, and promises to he the increasing favorite of
groups dedicated teo estuarine ecology. It is necessarily a vague
term, but in New Tersey it is descriked legally as including land
subject to tidal action along the Delaware Bay, or any tributary of
the Bay, as far south as the harbor at Cape May, and which is at or
below an elevation of one foot above extreme high water, It must
also be 1and upon which grows or can grow specimens of a variety of
enumerated plants, though what the law portends by the usc of the
potential "can grow'" is anybody's guess. As a final fillip to thc
definition of tidelands, acreage subject to the Hackensack Meadow-
lands Development Commission in Northern New Jersey is excluded.1
The sum of all this is that anyone not in the area of New York harbor,
who happens to have a good idea of where extreme high tide hits (it
varies over a cycle of about eighteen years), and who knows a Phrag-
mites from a liverwort and about forty-ecight other varieties of flora,
can be pretty sure whether or not he is standing on New Jersey's wet-

lands. All others will have to resort to the courts for clarification.

The coastal zone is Delaware's term, and a most important one,

While New Jersey has defined "wetlands'" on an ecological basis,
"coastal zone" owes its identity to the rather less romantic realities
of the state highway system, Here we see the same curious contrast

of homely utilitarianism versus nebulous romanticism which is manifest

INew Tersey Statutes Annotated, 13:9A=1 to 13:94-9 ("Wetlands
Act of 19707).
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in the respective titles Delaware and New Tersey have given to their
chief regulatory agencies for conservation, namely the Department of

Natural Resources and Fnvironmental Control and the Department of

Environmental Protection. Be that as it may, the '"coastal zone"

comprises the land from the limits of Delaware's holdings in the Bay,
landward to the highways which skirt the coastal marshes.1 Inspired
by the Delaware "coastal zone'', a New Jersey legislater has in-
troduced a bill in the General Assembly which would establish "coastal
areas' in his state. These would be subdivided into three regions, but
would include all land, water, or subaqueous land between mean high
tide and an elevation of ten feet above sea level.2 Just how land
could be "subaqecus" and still be above mean high tide is one of the
curious incongruities which make the law interesting and profitahble
to some, Whether "coastal areas" will be added to the New .Jersey
estuarine vocabulary will depend on the legislature.

A final useful definition in service at the Federal level is
worth including for its descriptive value. The Fish and Wildlife
Service of the 1.8, Department of the Interior describes "wetlands"

as follows:

The term wetlands...refers to lowlands covered with shallow and
sometimes temporary waters., They are referred to by such names

U aws of Delaware, Yol. 58, ch, 175 ("Coastal Zone Act"), June

3 -

2New Jersey, Assembly No, 722 ("Coastal Areas Protection 4ct"),
February 14, 1972.
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as marshes, swamps, bays, wet meadows, potholes, sloughs, and
river-overflow lands. ~hallow lakes and ponds, usually with
emergent vegetation as a conspicuous feature, are included in
the definition, but the permanent waters of streams, reservoirs
or dry lakes are not included, Weither are water areas that are
so temporary as to have little or no effect of the development
of moist soil vegetation.!l

These are all useful and/or unavoidable definitions, An ety=-
mologist with a sadistic streak could proceed to other words like
"littoral' or "shore," and the many other delightful descriptions

which occur. The above, however, will serve our needs in this section

and the one to fellow.

Ipelaware State Plamming Office, Delaware Natural Resources
Inventory, December 1970, p. 65,
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C, HISTNRICAL PERSPECTIVE ON THE LAWS nF PNSSESSTON

Two basic facts must be kept in mind in dealing with the law and
the Bay. The father of New .Jersey's estuarine laws is Hnglish common
law, and the mother is New York Harbeor. English precedent was the
reference point from the days of discovery to the mid-nineteenth cen-
tury, whether the common law was accepted, modified, or rejected. As
can easily be imagined, the sparsely populated lower Nelaware Bay was
not a germinator of legal conflict., Tndeed, it was only around the
middle of the nineteenth century that the accelerating growth of New
York harbor began to aggregate such a vortex of economic forces that
many people were interested in fighting for a share of the wetlands,
That part of New Tersey which borders New York City harbor became an
economically critical area in which the definition of rights had to
be more clearly regulated than a vague interpretation of the common
law allowed. A body of case law regarding estuarine rights evolved,
For this reason, there is a much more extensive body of law, in leg-
iglative acts and in casc decisions, in New Jersey than in Delaware
today, WNow Delaware is literally trying to catch up in providing laws
regarding the use of the Bay shore. Tt has been embarrassing to find
that it is entering upon the age of ecology relatively naked, legally
speaking. ©On the other hand, Lhe laws that New Jersey provided and
the cases which her courts decided, were not coriented toward the lower

Bay, but to New York harbor. Today, as the outreach of megalopolitan



67

sprawl begins to invade the Delaware Bay tidelands of both states, a
legal vacuum has been exposed which they must fill, irrespective of
whether their poliey toward natural rescurce use remains the same as
it was in the nineteenth century, or modifies to meet moderm situ-
ations. With the additional impetus of advocates urging the states
to adopt policies which are almost diametricaily opposite in outcome,
the urgency of filling the legal vacuum becomes even greater.

Tn tracing some of the principal legal problems affecting the
Bay region, we shall begin with New Tersey, since its record is more

complete, and follow with such material as exists for DNelaware.
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1, NEW JERSEY

a. Cwnership and 1ts Extent in New Jersey

Tn 1850, the historic case of Gough v. Bell defined the boundaries

between state and private ownership of land in New .Tersey. The

precedent for its decision lay in the common law:

At common law, the right of the owner of lands along the shore
of the sea, or of navivable waters in which the tide ebbs and
flows, extends only to the shore or ordinary high-water; the
shore, which is the land between ordinary high-water mark and
ordinary low-water mark, and the lands under water, belong to the
state, and are part of the sovereignty, 1T

The case of Amos v. Noreross, decided in 1899, clarified why this was

held to be so:

The proprietors of New Tersey, under whom the complaintant must
derive title, never received by grants from the Duke of York any
property in the soil of the navigable waters of the state lying
within the ebb and flow of the tide, and...the title of the state
as sovereign, is absolute, 2

This means that the King of England conferred title to New Tersey,
along with other lands, te the Duke of York. He conveyed, in turn,

his rights in New Jersey to the proprietors, The proprietors made

grants of land, yet all the time sovereignty over land below mean

ly9 N.J.L, 441.

258 W.J. Eq. 256.
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high-water mark remained in the king, This meant the proprietors had
no authority to grant valid riparian titles. When the Revolution
transferred sovereignty over all public lands to the various states,
New JTersey inherited intact control over her riparian lands, Simpson
X, Moorhead,l in 1904, sustained the sovereignty of New .Tersey be-

low mean high tide mark, as did Woodcliff Tand Improvement Company v

New Jersey Shore Tine Railroad Company, in 1905, This case stated

unequivocally that "the state is the owner of all land on its navi-
gable streams lying between high and low water mark ...."2 New Tersey,

therefore, has always enjoved a clear state title to riparian lands.
b. The foncept of the "Publiec Trust"

The obligation of New Jersey, and indeed of all coastal states,
to observe the "public trust'" can be seen in twe New Tersey Supreme

Court decisions. Bacon v, Mulford handed down in 1879, declared that

"the title to land below high-water mark is not in the riparian owmer,
but in the king, before and in the state since, the Revolution."> An

even earlier case of Arnold v. Mundy in 1821, made the following rul-

ing with regard to riparian lands:

lss ass7y
260 A. 44,

341 NoT.L. 59
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The property indeed vests in the sovereign, but it vests in
him for the sake of order and protection, and not for his own
use, but for the use of the citizen; in the same sense in which
he holds all the public property and the domains of the crowm,
that the proceeds thereof may be collected into the public
treasury, and applied to the public benefit and the public de-
fense...

Thus, the concept of the public trust acts as a limit on the use
which a state can make of public lands, namely that they must retain
them for public enjoyment, or grant them to private individuals only
on the condition that such grants make a real contribution to the
common benefit,

The concept of public trust proceeds from Roman and “nglish law,
wherein, the hand of the sovereign was bound so that he could not
grant riparian lands, Tt was the king's obligation to preserve the
public rights of navigation, commerce, and fishery, however much he
might have liked to satisfy the demands of his noble supporters with
gifts of coastal property. Originally, therefore, the public trust
was a bulwark of freedom against despotism, a quantum jump up from
unrestricted royal authority. The public trust was a common law aimed
not at the subjects but straight at the monarch.

The states inherited the public trust in 1776, and were simi-

larly bound:

lN.J.L. 1.
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The state cannot by grant wholly abdicate, surrender, or delegate
its trusteeship for the public or surrender entirely its control
over navigable waters. The trust may not be relinquished by a
transfer of property or any special interest therein except as to
such parcels as are used in promoting the interests of the public
or when parcels can be disgosed of without impairment of the public

interest in what remains.

McCarter v. Hudson County Water Company, in 1907, reaffirmed New

Jersey's commitment to uphold the public trust when it declared that
“the legislative policy of this state has been, and is, to preserve and
administer our water rights for the benefit of our own people, to whom
by right of proximity and sovereignty they naturally belong."2 The
state can grant riparian lands to private individuals for a '"public
purpose’ such as promotion of commerce and navigation, but the use must
be able to be construed reasonably as serving public ends, for the state
cannot grant lands for other "private purposes."3 (Since 1818, the public
purpose has been served in New Jersey by devoting the proceeds of the
sale of riparian lands to the School Fund for the maintenance of free
public schools.)4 In like manner, the public retains a paramount right
of navigation whenever the state permits individuals to reclaim riparian

lands.

New Jersey, like all states, owns the navigable waters within its

l"NaVigable Waters," 65 Corpus Juris Secundum 99 (33)-a.

265 A, 489,

3"Navigable Waters'', 65 CJS 9% (2)-a.

4New Jersey Department of Conservation and Economic Development, Riparian
Rights (Trenton: Bureau of Navigation: November 1968), pp. 11-12.

S"Navigable Waters,'" 65 CJS 103 (3).
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boundaries, and therefore, has full autherity to make whatever laws it
regards as proper for the use of such waters, Nevertheless, din 1789,

all of the thirteen original states delegated the power to regulate navi-
gation and commerce te the Federal government when they ratified the Con-
stitution of the United States. Since the Constitution provided that all
later states were to be admitted on the same terms as the original thirteen,
the Federal government acquired complete authority over commerce and navi-
gation throughout the nation.l New Jersey, accordingly, retained power to
determine the nature and extent of riparian grants subordinate to the
power of Congress to protect these public interests. The common law had
held that navigable water consisted of waters wherein the tide ebbed and
flowed, but in the United States the courts evolved the doctrine that, re-
gardless of tidal flow, waters are navigable in law which are navigable

in fact.

c. The Granting of Lands

Woodeliff Land Improvement Company v. New Jersey Shoreline Railroad

Company (1905) confirmed what had been the legal basis for state grants
since the Revelution: '"The state is the owner of all land on its navigable
streams lying between high and low water mark, so that the title of the
party receiving such a grant is as absolute as the words of the grant

import."3 The state, so this ruling held, may grant outright ownership

l"Navigable Waters," 65 CJS 103 (10)-a.
2Ibid., 65 CJs 103, I.

360 A. 44,
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or a lesser interest in the land between the high and low water mark, and
may regain land so granted by condemnation if it pays compensation.

The question of whether the state or the Federal government held
jurisdiction over the submerged lands was not stipulated as clearly as
was that of ownership between mean low and mean high tide. Primarily as a
result of the State of California's issuance of oil and gas leases in the
Santa Barbara Channel and the Federal goverument's vacillating policy
with regard to enforcement of the Mineral Leasing Act of 1920 {&4. STAT
437) the Attorney General of the United States took steps to have the
conflicting Federal-state claims adjudicated. The United States Supreme
Court heard these cases, commonly called the Submerged Lands Cases,
which involved state and Federal rights in submerged lands outside the in-
land waters of California,l Louisianaz, and Texas3. According to Shalowitz

in Shore and Sea Boundaries, these cases:

..established the doctrine that the thirteen original colonies
did not aquire ownership of the lands under the 3-mile belt aleng
the open coast, seaward of the ordinary low water mark, even if
they did acquire elements of the sovereignty of the English Crown
by their revolution against it; that States subsequently admitted
to the Union did not acquire and did not retain ownership (as in
the case of Texas) of these lands; and that the Federal government
and not the states has paramount rights in and full dominion and
power over that belt as a function of national external sovereignty,
and that these rights, vis-a-vis the states, extend to the outer
edge of the continental shelf.%

As a result of these decisions, Congress passed the Submerged Lands Act

(Public Law 31.69 STAT 29 (1953)) which "eonfirms and establishes

U. §. v. California, 332 U, S. 19.

U. S. v. Louisiana, 339 U. S. 699,

U. §. v. Texas, 339 U. 5. 707.

4Aaron L. Shalowitz, Shore and Sea Boundaries (Washington: Government
Printing Office, 1962), L, l4.
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the titles of the states to lands beneath navigable waters within
their boundaries."l This reaffirmed the states' authority to make
grants of submerged lands,

Another well established fact is that an individual's right to
receive a grant of title to submerged land is subordinate to the
public's right to appropriate the land first for the common benefit,
At different times in the legal history of New Jersey, the riparian
owner (the owner of lands adjoining high-water mark) has had scle
right or merely a preemptive right to apply for a grant of lands be-
low high-water mark in fromt of his property. Despite this, the state
retained a prior right to use the land for its own purposes, In 1953,

the Court found in Leonard v, State Highway Department that:

a riparian owner had preemptive right, to grant or lease of
lands in front of his uplands, as a property right, as against
an individual, but not as against the State itself, the right of
such riparian proprietor being subject to the prior right of the
State to use such lands for its own purposes, and the State can-
not be forced to convey such lands to an individual as may be
required by one of its agencies for its own needs,

As late as 1963, it was held that:

a municipality has a priority over the upland owner of tideland
for a riparian grant...and this grant may be given without the
notice that other persons are required...to give to the upland
owners, and without compensation to him.

lAaron L. Shalowitz, Shore and Sea Boundaries (Washington: Government
Printing Office, 1962), I, 115.

234 A. 2nd 530,

3. 0. 1963, No. 4.
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With this restriction in mind, who has been qualified to receive
grants? Here both the statutes and the case law are particularly
confusing. Two facts are clearly known: at one point, only an actual
riparian owner could receive a grant; secondly, today a riparian owner
has simply a preemptive right te a grant.1 If he fails to exercise
such a right, another party may apply for title. The historieal
question is at what point this change was accomplished. Unfortu-
nately the large number of cases and laws examined provide no answer.
The Riparian Act of 1869, which applied only to the lands of the New
York Bay area, established the device of preemption in the making of
grants, yet the Law of 1871, which covered the balance of the state,

authorized grants to riparian owners only.2 City of Elizagbeth v,

Central Railroad Company, in 1891, informs us cryptically that ''sub-

sequent legislation has, in effect, extended the provisions of this
Act to all the tide-waters of the state in which the exterior lines

of solid filling have been, or should be, established by the riparian
commissioners."3 It is phrases such as "in effect" and "have been, or
should be" which make this problem so hard to solve. At any rate, by

1891, the preemptive right may well have replaced the exclusive right

lyandis v, Sea Isle City, 18 A. 24 841,

2Fitzgerald v, Faunce, 46 N,J.L., 536.

399 A, 47.
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of the riparian owner to sed & gxant. Tn 1949, in Pamapau Corporation

v, City of Bayonne the court determined that:

Riparian proprietors have a preemptive right to grant or
lease of lands below highewater mark in fromt of their uplands,
and no grant of state lands under water may be made to any
person other than the riparian proprietor unless the riparian
proprietor had six months' notice of the proposed grant and
neglected to apply for the grant or license, and then only
after just compensation to the riparian owner.

Landis v, Sea Isle City in 1941, reaffirmed this point and went so

far as to say that the "owner of riparian land has no peculiar rights
in the lands below high-water mark as incidents of his estate" other
than to apply for a grant as preemptive right.2 The provision of sole
right of the riparian owner has, therefore, long since been laid to

rest,

d. Special Problems of Ownership - Filling

There are many special problems of estuarine land ownership which
legislative acts or court decisions have effected, the most important
of which are those relating to filling. Historically, the filling of
tidelands has been a principal means of extending a riparian owner's
title into the Bay. Though filling has ceased to create an automatic
right of a riparian owner to the land, today filling 1s an important
ecological problem, since it destroys that bit of the estuary from which

the water is displaced, Filling has been a particularly knotty problem in

13 a. 24 835.

218 A. 24 841,
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the courts, so that an outline of the laws treating it is also the
1ion's share of the history of riparian law in New Jersey.

Under “nglish common law, the owmer of upland could not improve
land between high and low water marks in front of his property. How-
ever, New Tersey departed from the common law. It became an accepted
practice for a riparian owner fo "raclaim" such lands by filling and
thereby acquire title to them.1 The Legislature acquiesced tacitly
in this practice, which then became part of the '"local common law"
or "local custom."” In fact, during the mid-nineteenth century, it
passed many special acts permitting corporations which owned upland,

to reclaim tidelands.Z2 Tn Gough v. Bell (1850) the court held that

under the common law of the state the owner of lands along the shore
of tidewaters could fill, or otherwise exclude the water from the
shore to the point of ordinary low-water mark, provided that he did
not injure navigation. Having done so, title to this filled land be-
came vested in the reclaiming owner, and the state could not there-
after grant the reclaimed land or appropriate it for public use with-
out paying adequate compensation.3 The Wharf Act of 1851, the first
major piece of legislation touching on the use of the tidelands in New

Jersey, gave express recognition to the practice which prevailed under

1Leonard v. State Highway Dept,, 94 A, 2d 530,

2River Development Norp. v. Liberty Corp., 144 A, 2d 180,

392 N.I.L. 441,
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under local common law by giving the upland owner the right to build
wharves or to fill the tidelands in order to acquire title.1
By 1864, New Jersey was beginning to have second thoughts about
this liberal policy, which portended ruthless exploitation of shore-
Iine. In that vear a law was passed authorizing a board of commis-
sioners to conduct a survey of lands the state had not previously
granted under New York Bay, the Hudson River, the Kill von Kull,
Newark Bay, Arthur Kill, Raritan Bay, and the Delaware River opposite
Philadelphia County, It empowered the commissioners te determine the
State's rights in these ungranted lands and the value of these rights,
and to establish exterior lines limiting the extent of permanent ob-
struction into the water, Finally, the commissioners were directed to
present the State Legislature with a plan for the improvement, use,
and leasing of state-~owned riparian lands.? The commission's work led
to the Law of 1869, which created a Riparian Commission and repealed
the Wharf Act of 1851 for the Hudson River, New York Bay, and Kill von
Kull alone, This meant that wharfing or filling was no longer a legal
method of acquiring title in these waters, 1t was still permissible
elsewhere in the state, All that was necessary was a license from the
Board of Freeholders of the county in which the action was to take

place.3 In all probability, however, the Law of 1869 forbade most of

Lriver Development Corp. v. Liberty Corp., 144 A. 2d 180.

2N 3 S.A., 12:3-1, 12:3=2, 12:3-4 (“History of legislation").

Riparian Rights, passim.
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such activity, since it affected the most rapidly developing areas,
except for the New Jersey side of the port of Philadelphia, and
dredging and filling were not occurring with any degree of frequency
elsewhere.

The Law of 1891 was the final stage in the legal evolution re-
garding filling and wharfing, It was framed as an amendment to the
Law of 1869, and repealed the Wharf Act of 1851 in the rest of the
tidal waters of New Jersey. The frecholders lost the right to issue
licenses for reclamation, which henceforth only the Riparian Commis-
sioners could grant. The Law of 1891 also stated emphatically that no
common law right to fill land below mean high tide in order to acquire
title would be held valid.l From 1891 to the present, acquisition of
title has remained dependent not on the ability of the upland owner
to project his property by filling it, but on the pleasure of a suc-
cession of permission-granting authorities, as follows: The Riparian
Commission (1891-1914); the Board of Commerce and Navigation (1914-
1949); and the Department of Conservation (1949-1953); the Department
of Conservation and Economic Development (1953-1970); and the Depart-

ment of Environmental Protection (1970-present).2

IN,J.5.A. 12:3-1, 12:3-2, 12:3-4 ("History of Legislation").

2Riparian Rights, passim,
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e, Special Problems of Ownership - Accretion and Reliction,

Acquiring title actively by obtaining a grant or by filling
have been the most important questions concerning the tidelands in the
New Jersey courts aﬁd legislature. There are a variety of relatively
minor legal problems as well, one of the more notable of which is
obtaining title or losing it through the geological processes of

accretion and reliction, The case of Ocean City Association v. Shriver

expounded the courts' reasoning on this subject in 1900:
The doctrine whereby title is acquired by accretion is founded
on the principle of compensation. The proprietory of lands
having a boundary on the sea is obliged to accept the alteration
of his boundary by the changes to which the shore is subject.
He is subject to loss by the same means that may add to his
territory; and as he is without remedy for his loss, so he is
entitled to the gain which may arise from alluvial deposits.l
The essence of accretion and reliction is the gradual nature of both,
for to qualify legally as such phenomena the lateration must not be
visible to an observer, In other words, the product of the services
of a yard-and-a-half dredge pipe would not constitute accretion, but
would be filling, Both accretion and reliction have undoubtedly
occurred on the shores of the Bay, and in fact there have been lively
complaints recently that stretches of beach on the Delaware side are
slipping away fast, no matter what the Army Corps of Engineers says

about ''mon-critical erosion." However, natural gain and loss figure

more importantly on the Atlantic Coast than on the Bay side. For ex-

146 A. 690.
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ample, in the next few years, the Eldorado-Ritz Diemond Casino,
formerly on prime boardwalk frontage in Atlantic City, may have the
ocean lapping against its plastic morocco bar, which is 432 yards be-
yond its furthest tenm-cent stanchion binoculars, depending on the
whims of fate. This kind of thing counts for less along the Bay,
where mussels and greenhead flies rather than kitsch pleasure-mills

mark the frontier between sand and sea,
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2. DELAWARE

As previously stated, the legal history of the tidelands in
Delaware is sketchier than that of New Jersey. Moreover, law does
not take the form of scientific taxonomy, with systematic classifi-
cation of all phenomena in all areas. Instead, it tends to be in-
finitely complicated but highly disproportionate, like the mansions of
Victorian architects, Comparing the riparian laws of New Jersey and
Delaware, we find plenty of details, but the emphasis is on different

points.
a, Ownership and Its Extent

Delaware starts off from a fundamental and very serious handi-
cap, from the view of state control of tideland resources. As we have
mentioned, Fnglish common law traditionally vested title to land be-
tween high and low water marks in the sovereign, a fact which had be-
come established definitely by the reign of Elizabeth I, Such a view
prevailed in most colonies of the New World, yet Delaware, as part of
the holdings of William Pemnn, adopted the legal practice of the courts
of Pennsylvania, which recognized private ownership to the low water
mark.! When Pennsylvania became a state, it persisted in this practice,

while other states enjoyed public ownership to the high water mark.

lstate of Delaware ex rel. Buckson v, Pennsylvania Railroad

Company, 228 A. 2d 587.
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In 1882, Harlan and Hollingsworth Company V. pPaschall engendered a

Delaware Supreme Court opinion on the subject, whose emphatic quality
suggested the desperation with which counsel had argued for high water

mark:

Whatever the common law of other states may be, on this subject,

1 feel bound to recognize as true ... the law decided by our own

law courts, that a riparian proprietory or owner of land fronting

upon a navigable river holds to the low water mark.

It might be supposed that so blunt a pronouncement would have
scotched this question for all time. Yet one hardy soul, or more

specifically, the Attorney Ceneral of Delaware, tried to have another

go at the matter nearly a century later. In State of Delaware ex, rel.

David P, Buckson V. Pennsylvania Railroad Company (1969), the judge of

the Supreme Court made it clear that the extent of state ownership was

a can of worms that he did not welcome opening:
These early decisions of the various Trial Courts of our State
have been neither criticized in any later decisions nor chal-
lenged by appeal over the years, with the result that this
Court has not been called upon heretofore to rule upon the
question. Apparently, this rule of property has been deemed
settled beyond question until this litigatiom.

Having slapped the wrist of the Attorney General, the judge proceeded

to do the same to the legislature, It was soothing syrup for the

Pennsylvania Railroad:

15 pe1. ch. 435.

2 928 A, 2d 587.
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Dictum or mot, historically correct or not, majority rule or
not, the rule announced by Harlan and its progenitors has
ripened into a settled rule of property in this State which mavy
not be disturbed by the courts. We find no public policy or
demand of justice requiring this Court to gbandon the recognized
rule of property here under scrutiny. Indeed, if we consider
the confusion and chaotic effect upon land titles which would
tollow an abrupt abandonment of the prevailing rule, it may be
said that public policy and the demands of justic compel pres-
ervation of the existing rule. If there is to be change, it
must be accompanied by the General Assembly with due regard for
the law of eminent domain.l

This aside to the legislature was a recognition of Delaware's legal
vacuum. Being cheek-by-jowl with New York harbor had conferred some
benefits on New Jersey besides jobs and dirty water: it had given it
a basis in law against the day vhen a new assault on the tidelands
should begin. But Delaware, under the impression that it had no horse
to let escape, had long since nailed the gate open. It did not own

the lands between mean high and mean low tide, Private owners could

do what they pleased with them,
b. Special Problems of Mmership--Filling and Acquiring Title

The whole point of State of Delaware ex rel. Buckson v, P,R.R.

from the State's viewpoint, was not simply to rehash the question of
extent of state ownership, but to prevent, by any means possible, the
railroad from filling in front of its property, The State discovered,

to its embarrassment, that there were no means possible, because it

l228 A. 2d 587.
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had never provided any. The Delaware Legislature had never passed
anything corresponding to the New Jersey Law of 1891 or its prede-
cessors, and the mere fact that such control was currently acutely
desirable moved the stony heart of the court not at all:
In view of the absence of any Delaware statute enected in the
exercise of the police power, requiring the State's prior
assent to the Railroad's dike and fill program, such prior
assent was not necessary...lf the General Assembly wishes to
control development in the future by requiring prior permission,
it must do so by legislation duly enacted in the proper exercise
of the police power of the State. 1
The Attorney had one other forlorn hope which he threw into the
breach of legislative neglect, namely Section 1104, of the 23rd
chapter of the Delaware Code, This law prohibited obstructions to
navigation on the shores of the 7tate, But alas, the Army Corps of
Engineers had seen fit to grant a permit to the Pennsylvania Rail-
road's project, presumably precluding its being a hindrance to
navigation. Since the Federal government is the arbiter of navigation
for the states, and since the Army Corps of ¥ngineers is the avatar

of the Federal government in things navigational, Delaware was not in

a position to gainsay the Railroad on this account.

c¢. Legal Background for Delaware - Conclusion

Harlan and Hollingsworth v, Paschall and State of Delaware ex

rel. Buckson v. P.R.R. Co. answered the questions of extent of owmer-

ship and acquisition of title through filling. Beyond these cases,

1228 A. 2d 587,
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practically nothing in the way of major cases or legislative acts
(until recent years) has appeared to expand the picture, It should be

noted that State v, Reybold, decided in 18534, determined that a ripar-

ian owner is entitled to any accretions which occur to his property.l

Regulation IV, Section 1.06 of the current Laws of Delaware recip-

rocates by providing that private lands lost to reliction become the
property of the State. Permission to recover such lands is entirely
at its discretion. The power of the State to grant land and the
qualifications constituting a valid recipient have not been problem-
atic enough to reach the higher courts, Furthermore, the "public
trust" becomes rather academic when riparian lands have been held
since colonial days to be private and not state property. This is not
to say that there is not a profusion of modern laws regulating indus-
trial construction along the Bay, the dredging of minerals, and many
other activities. But these are new legal phenomena, and along with

their equivalents for the Jersey shore, will be discussed in Part ITT,

15 pel, Reports 485,
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3.DIVISION OF THE BAY BETWEEN DELAWARE AND NEW JERSEY

The U,S. Submerged Lands Act of 1953 confirmed states'! titles
to navigable waters within their boundaries, This had been the pre-
vailing viewpoint anyway, at least until the U.S. Supreme Court
decided the Submerged Land cases. 1In 1934, the Supreme Court was
called upon to settle, once and for all, the historic dispute between
Delaware and New Jersey over their boundary. 1In Part I, the oyster
wars in Delaware Bay were discussed. These conflicts, which seem
quaint in retrospect, were a serious business at the time, Oyster
pirating would probably have occurred even if a clear boundary had
existed between the states, but the confusion over who owned what
increased it, The sticky problem, to which the Supreme Court add-
ressed itself, was what legal practice it should apply to locating the
boundary., The result could be a line at the geographical center of
the Bay or at another point, which would appear inequitable on a map,
but which would be just from the perspective of equal access to
navigation.

In its decision, the Court held that the historic 12~mile cir-
cular boundary measured from the Court House at New Castle applied to
the upper Bay, but this is north of the area we are considering, To
discover what legal practice should apply to the lower Bay, the Court
traced the political history of the region. It found the essential
fact to be that the frown held title to the bed of Delaware Bay up to

the time New Jersey and Delaware became independent states. Therefore,
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international law governed the division of the Bay upon the attainment
of independence. Accordingly, international law stipulated that the
doctrine of Thalweg (thread of the stream}, should be applied.

Thglweg locates boundaries upon navigable waters not at the geo-
graphical center of the body of water, but at the center of the main
channel of navigation. The Court recognized this boundary below the
12-mile circle, and declared that it had come into force with the
Peace of Paris which concluded the Revolution in 1783, The boundary

line was established.1

lNew Jersey v, Delaware, 291 U.S5. 361,
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D, OWNERSHIP OF THE LAND

Having discussed some of the most important legal questions for
the area we are considering, this section is devoted to important
kinds of land ownership, Hundreds of private owners in small tracts
own most land in the tideland zone, '"land use," rather than "land
ownership,” is a more useful way to deal with these lands, for cat-
aloging all such small private ownerships would be a gargantuan task.
Those described here are the major types of public landholdings which
are identifiable from public documents, as well as several large

private landholdings of an exceptional nature.

1. CONSERVATION AND RECREATIONAL LAND HOLDINGS

The largest landholdings in the tidelands are the various Federal,
state, and private fish and wildlife preserves. The tracts exist
secondarily as recreation facilities for passive activities such as
birdwatching, hunting and nature appreciation. They are listed in
Tables 1, 2, and 3 by county and then by type of owner. (See pages
91, 92, and 93.)

Tables 1 through 4 do not include several public holdings in
Delaware whose purpose is marginal to conservation or which are trif-
ling in size, but which can be considered to be complimentary to con-

servation purposes, Cape Henlopen State Park is a recreation facility
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of 841 acres at the southern extremity of the area under consider-
ation.1 The three hundred acre Gordon Pomnd, which belongs to the State
Division of Fish and Wildlife, borders it. The Division also owns
fifteen acres at Cedar Creek, thirteen acres at Bowers Beach, two
acres at Fowler Beach, and 1.7 acres, used for boat access area, at
Lewes.2 The City of Lewes owns 3,600 acres, 1,650 of which are wet-
lands, This tract, which the city commissioners supervise, is part
of the public common of Lewes. It survives from colonial times, The
city may use the land for any purpose which the commissioners judge
desirable, save that they may not sell it.3 The lands listed in
Tablas lthrough & are, therefore, describable as "conservation" hold-
ings, as long as it is remembered that they serve, in a lesser cap-
acity, as recreational facilities,

Delaware Wildlands is the principal private conservation land-
holder in Delaware. 1Tt has purchased mostly wetlands which develop-

4 It owns a large tract in Sussex County, near

ment threatens.
Rehoboth Bay, south of the area under consideration in this study. On
the New Jersey side, the Philadelphia Conservationists have acted as a

private organization to protect the wetlands, turning many of the prop-

1 Delaware State Planning "ffice, Delaware Comprehensive Out-
door Recreation Plan, Nctober 1970.

2pelaware State Planning Nffice, Delaware Comprehensive Out-
door Recreation Plamn, October 1970, p. 38,

3Hiugg, "Public Owmerships in the Coastal Zone,"

4Hugg, "Private Conservation Ownerships in the Coastal Zone.,"



91

Table 1!

TIDELAND CONSERVATION HOLDINGS TN NEW JERSEY

AREA OWNER ACRES
Salem County Division of Fish, Game and
Shellfisheries, State of
Maskell's Mills New Jersey 56
Mad Horse Creek 5,245 *
Total for County 5,301
Cumberland County Division of Fish, Game and
Shellfisheries, New jersey
Millville Department of Environmental 12,035
Heislerville Protection 2,812
Egg Island 4,990
Berrytown 1,610
Dix 2,233
Nantucket 916
Menantice Pond 295
Clark's Pond 163
Corson Tract A6
Osborne 182
Fortescue 894
Cedarville Ponds 42
Total for County 26,618
Cape May County Division of Fish, Game and
Shellfisheries, New .Tersey
Dennis Creek Department of Environmental 521
Beaver Swamp Protection 2,675
Fishing Creek 1,500
Total for County 4,696

#Toral acreage. Only the southern one-eighth, however, is within the
area of this study.

lCompiled from figures obtained in telephone conversation with Mitchell
Smith, Division of Fish, Game, and Shellfisheries, Department of Environ-
mental Protection, State of New Jersey, 14 April 1972,
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Table 21

TIDELAND CONSERVATION HOLDINGS IN DELAWARE

AREA OWNER ACRES
Kent County Kent County

Woodland Beach 3,543
Little Creek 3,217
Milford Neck 1,371

U.S. Department of
the Interior

Bombay Hook 16,280
Delaware Wildlands? 4,659
Total for County 29,070
Sussex County Sussex County

Primehook 635

U.5. Department of
the Interior

Primehook 6,355
Total for County 6,990

1Compilcd from figures in D. Hugg, "Public Ownerships in The
Coastal Zone', Seetion E.l1 (3rd draft; mimeographed), University
of Delaware, 25 March 1971,

2p, Hugg, "Private Comservation Ownerships in the Coastal Zone,"
Section 1,E,2 (third draft; mimeographed), University of
Delaware, 25 March 1971.
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Table 3

TOTAL TIDELAND PRESERVES ALONG DELAWARE BAY

AREA ACRES
New .Jersey

Salem County 5,301*
Cumberland County 26,618
Cape May County 4,696
Total for Wew .Jersey 36,615
Delaware

Kent County 29,070
Sussex County 6,990
Total for Delaware 36,060
Total New Jersey and Delaware 72,675

* See the qualifying note on the Mad Horse Creek acreage in Table 2.

Table 4

TOTAL "CONSERVATION" HOLDINGS BY TYPE OF OWNER

New Jersey Delaware Total
State 35,115 8,766 43,881
Federal 0 22,635 22,635
County 1,500 0 1,500
Private ] 4,659 4,659

TOTAL 36,615 36,060 72,675
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erties it acquires over to the Federal or state governments to assure
its preservation.

The tables show that the Federal government is the chief con-
servation landholder in Delaware, and the state govermnment in New
Jarsey, It is remarkable how close the total acreage in tideland con-
servation holdings are in the two states., Cumberland County in New
Jersey and Kent County in Delaware are, by very large margins, the
counties with the most protected land, The coastal area of Kent
contains 54,37 of all the publicly owned tideland acreage in Delaware,
while the corresponding figure is only 197 for Sussex, At the present
time, 28.9% of the total coastal zone of Kent County is publicly owned,
according to the recent findings of D. Hugg of the State of Delaware, !
The "coastal zone" referred to is apparently the one described in the
recent Coastal Zone Act for Delaware, which is the land from the low
water mark to first major road west of the tidelands,

The National “horeline Study of the Army Corps of Engineers

provides figures on shoreline - miles according to type of owmershin
between Wilmington and Cape Henlopen,2 which means that a large
section of the New Castle County coast is included in these figures.

The Delaware Comprehensive Outdoor Recreation Plam of 1970 lists only

Ivpublic Owmerships in the Coastal Zone."

2North Atlantic Corps of “ngineers, U.S5. Army Engineer Division,
National Shoreline Study: Regional Tnventory Report ~ North
Atlantic Region (Wew York: 1971), T, 11-12,
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three public holdings (all of them state) on the New Castle coast as
far north as Wilmington, these being Reedy Island (50 acres) and
Augustine Beach (190.7 acres) recreation areas and Appoquinimink Wild-
life Area (34 acres), These are not large tracts and do not add much
to the publicly owned shoreline mileage of the lower counties. The
Corps's study states that 11 miles of shorelime (13%) are in Federal
public ownership, 14 miles (17%) in non-Federal public ownership, and
56.5 miles (70%) of the shorefront in private possession between
Wilmington and Cape Henlopen.

Since there is only a slight amount of public ownership on the
New Castle coast to Wilmington, conversely there 1s a large amount of
private ownership., Consequently, the percentage total of Federal and
non-Federal public lands in Kent and Sussex would compare a good deal
more favorably with the percentage of private lands than is apparent
in the Wilmington to Cape Henlopen figures above.

The National Shoreline Study includes comparable figures for

the New Jersey side of the Bay, but they have not been used here be-
cause the relative amounts of "Federal" and 'non-Federal public"
shoreline miles have been confused by inclusion of state-owmed land
on which the Corps of Engineers has spoil deposit rights in the for-
mer category. Instead, diréct measurement of appropriate maps has
been used.

There are 55 miles of shoreline within our study area, none of
which is Federally owned. The State of New Jersey owns the following

shoreline miles in its various fish and game preserves: (Mad Horse
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Creek, within study area) 1% miles, (Dix) 1%, (Portescue) 4, (Egg
Tsland) 10, (Heislerville) 1, (Dennis Creek) 3. Total state holdings
are therefore about 21 miles. Finally, Cape May County owns about %
mile of shoreline in its new Fishing Creek Conservation holdings.

Summarizing this information:

Table 5

NEW JERSEY SHORELINE OWNERSHIP WITHIN AREA OF STUDY

Miles % of Total
Federal public 0 0
Non-Federal public 21 % 38.6
Private 33 3/4 61.3

The purpose of these figures and the qualifications necessary
to understand them, is simply to provide a comparison of the total
publicly owned (Federal and non-Federal) shorefront miles on the two
coasts of the Bay within the area of our study. We know definitely
that there are eleven miles of Federal public lands on the Delaware
coast, and we can reasonably assume that there are nearly fourteen
miles of non-Federal public lands. We know, too, that there are no
Federal public lands on the New Jersey side, and 21% miles of non-
Federal public lands. Consequently, shorefront miles of all public
lands along the Bay within the area of our study number 25 for Delaware

and 21% for New Jersey.
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2. OTHER FEDERAL LANDHOLDINGS

Besides the Federal, state, county, and private conservation
lands listed above, and the state park at Cape Hemlopen, there are
two other important kinds of Federal ownership that deserve to be
mentioned. WMilitary holdings include a 2,919.3 acre tract east of

1 This large plot is

Dover which is the Dover U.S5. Alr Force Base.
on fastland at the edge of the tidelands. Adjoining Cape Henlopen
State Park there is an 800 acre U.S5. Military Reservation which is

now used as a recreation facility for servicemen, There are no mili-

tary holdings on the New Jersey shore of the Bay.

3. OTHER PRIVATE LANDHOLDINGS

A final type of landholding of exceptional importance for the
future of the tidelands is industrial or industrially related owmer-
ship, There are four apparent examples along the tidelands, two in
Delaware and two in New Jersey:

Delaware Bay Transportation Company (Kent County,
Delaware) 1,730 acres:2

lKent County Regional Plamning Commission, Comprehensive Plan,
Kent County Delaware, 1972, p. 26,

Zpersonal interview withRalph €, Bayard, Jr,, Secretary, Kent
County Board of Assessment, 8 March 1972,
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Overland Realty Company (Cumberland County, New Jersey)
4,500 acres;l

Atlantic Industrial Park Realty (Cape May County, New
Jersey) 542 acres;?

Hercules Incorporated (Sussex Countg, Delaware) undeter-
mined amount of land at Lewes,

The Delaware Bay Transportation Company, a consortium of oil
companies including Getty 0{1, holds its land near Bigstone Beach at
the southern end of Kent County., Overland Realty Company is the land-
holding subsidiary of the Atlantic City Electric Company, and owns
land on the shore of Greenwlch Township in Cumberland.4 Finally,
Atlantic Industrial Park Realty, under which name is held the above
tract in Middle Township of Cape May County, is the expression of Qle
Hanson, a large marine construction contractor,® More is said of

these three industrial landholdings in Section II-H. Additional

information 1s unavailable about the tract which Hereules, Inc. owns,

lpersonal interview with Carl Holm, Principal Planner, Cumber-
land County Planning Board, 16 March, 1972; telephone conver-
sation with Ken Pyle, Development Dffice, Atlantic City
Electric Company, 17 March 1972.

2Cape May County Nffices, Cape May Courthouse, New Jersey, tax
records of Middle Township.

3Richard L. Murchison, "Industry'", revised copy II B-2 (mimeo-
graphed), Delaware Division of Economic Development, 30 March
1971,

4Personal interview with Carl Holm.

5Personal interview with David Rutherford, Senior Plammer, Cape
May County Planning Board, 16 March 1972.
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E. PROJECTED OWNERSHIP OF THE LAND

1. DELAVARE

Projected increases in public land ownership are tentative in
nature, and in the end reality and expectation frequently do not
coincide, Nevertheless, figures are available which show significantly

increased conservation and recreation ownerships on the Delaware gide

(Table 6).

Table 61

PROJECTED CONSERVATION AND RECREATION OWNERSHIP

IN DELAWARE
Tract Owner Acreage
) Pregent Proposed
Woodland Beach (Kent) State of Delaware 3,543 5,600
Little Creek (Kent) " 3,217 7,300
Milford Neck (Kent) " 1,371 7,500
Primehook (Sussex) " 635 0
Inland Bay Wildlife Area "
Cape Henlopen State Park (Sussex) " 1,641 3,641
10,407 26,041
Bombay Hook (Kent) U.S. Dept. of Interior 16,280 16,500
Primehook (Sussex) - " 6,355 10,500
22,635 27,000
Total Federal and State Lands 33,042 53,041

1Comp:[.led from figures in D, Hugg, '"Public Ownerships in the
Coastal Zone."
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State and Federal officials have discussed the possibility of
the state transferring the wildlife area of Primehook to the Federal
wildlife area of the same name, This projected transfer 1s reflected
in the figures in Table 6. The Inland Bay Wildlife Area would be an
entirely new preserve. If the state and Federal govermments accom=-
plished all the planned increases, they will add over 19,999 acres to
publicly owned lands along the Bay. This is an increase of 60% over
the present total. Most of this would be in state lands, and would
almost equalize state and Federal holdings. In percentage terms,
Sussex County would have the largest percentage in conservation and

recreation lands, but Kent County would gain more in absolute terms:

Pregent: Proposed: Increase: 7% Increase:
Kent 24,411 36,900 12,489 51%
Sussex 8,631 16,141 7,510 87%

According to the National Estuary Study, the accomplishment of

these acquisition plans would preserve "almost half of Delaware's
original wetland acreage."! It would protect practically all of the
coast from the Smyrna River (at the northern border of Kent) south to
Pickering Beach, The expansion of the Milford Neck Wildlife Area
would mean that the coast from Big Stone Beach to the Migpillion River

(the southern boundary of Kent County) would be added to this preserve.
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The counties' intentions regarding the tidelands do not include
land acquisition. The planning and zoning offices of both Kent and
Sussex reported that there is no prospect of either county purchasing

land in the coastal zone.
2. NEW JERSEY

The story for the New Jersey side of the Bay is briefer.
Rernard Daley, Assistant Supervisor of Land Acquisition in the Depart-
ment of Envirommental Protection, reports that the state has.received
offers from private owners for the sale of four tracts in Downe Town-
ship and one in Maurice River Towmship, both of which are in Cumber-
land County, The state is considering propositioms, but has not
1

taken any action. No acquisition is contemplated in Cape May County.

The National Estuary Study makes this somewhat self-contradictory

summary of the state's efforts to purchase its wetlands:

New Jersey was the first state to add a charge to its
hunting and fishing licenses for the purpose of purchasing
land for recreation purposes, The results of this act and the
later passage of the "Green Acres" program assured {sic) the
preservation of a major share of the coastal wetlands in New
Jersey, The acquisition program as plamnned, however, could not
be accomplished due to rising land prices. It is estimated to
be about 60 percent complete, Efforts are being made for the
adoption of a "Blue Acres" program which may offer hope. 1If
the State program is completed and the present and proposed
National Wildlife Refuges are added, over 90 percent of the
high value marshes will be preserved,

The figures 60% and 90% apply to the state as a whole; the National
Wildlife Refuge is Kilcohook, which is outside our area of study.
These facts are included, however, as a suggestion of the status of

wetland conservation in New Jersey.

1Telephcne conversation, 20 April 1972,

2p. 5.
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On the county level, the planning and zoning offices of both
Cumberland and Cape May Coumties report no plans to purchase wetlands.
The Cumberland County Planning Board feels that the state or Federal
Covernments should acquire the land that is needed for open space,l
Cape May County's purchase of the Fishing Creek area has satisfied

its inclinations to buy land at present.2

1Personal interview with Pete Brockstedt, Chief Planner, Kent
County Planning and Zoning Office, 7 March 1972.

2
Personal interview with David Rutherford.
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F., PRESENT USE OF THE LAND

Zoning and its relationship to land use are considered in detail
in Part TII. This section is concerned with land use in as practical
terms as possible, as expressed in a recent definition: ' ‘'Land use’
is used...to denote any development, farm use, construction, or vis-
ible manufacturing or processing on a particular parcel of land, It
does not, however, include ownership, zoning or other legal or admin-
istrative determination of the right to use any parcel, unless such

use or activity is clearly visible in the site,"l

1., THE DESTRUCTION OF WETLANDS

This report is fundamentally concernmed with the wetlands them-
selves, and where information can be obtained which directly pertains
to wetlands, as opposed to coastal areas of wetland and fast land, it

is particularly worthy of attention., The 1970 Delaware Natural

Resources Inventory contains statistics compiled in 1953 regarding

the extent of wetlands according to defined types, and the acreage
lost from 1954 to 1964, as a result of fillinmg or other destruction

activities, Table 7 gives the specific acreage figures.

1D. Hugg, '"Introduction: Existing Land Uses in the Coastal

Zone of Delaware," Section 11,4 (3rd draft, mimeographed),
University of Delaware, March 25, 1971.
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Table 7 shows in Kent, the Fish and Wildlife Service classifies
most of the tidelands as salt meadows. 1In Sussex, regularly flooded
salt marshes are most common, followed by deep fresh marshes, Accord-

ing to the Delaware Natural Resources Inventory, the most valuable

marsh, from the viewpoint of waterfowl propagation, was found in Kent
County in 1953, These tidelands were coastal saline marshes and
stretched from Woodland Beach to Little Creek. Today this area is
part of the Bombay Hook National Wildlife Refuge. It is reasonable to
assume that the five types found in Kent and Sussex Counties would al-
so constitute most of the Jersey tidelands in our area, though no
comparable report has been completed for the other side of the Bay.

According to the Natural Resources Inventory, destruction of

coastal wetlands was very modest in the decade from 1954 to 1964,
Sussex lost the greater acreage of the two counties., However, New
Castle County lost 2,676 acres in the first period, and 1,056 in the
second which clearly indicates that the loss of marshland 1s propor-
tionate to development. It is unfortunate that this inventory has not
been updated, since it is mot safe to assume that this rate of loss
has continued, particularly (as we shall see) in Sussex County.

A very useful study for the Jersey side appeared in 1970 showing
"natural marsh" destruction for the period from 1953 to 1970, TIts

findings are summarized in Table 9,
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Table 7%

KENT AND SUSSEX WETLANDS IN 1953

Wetland Category Wetland Type2
Coastal Fresh 12

13

14
Coastal Saline 16

18
Total:

Total for Kent and Sussex

Kent Sussex
1,341 816
2,464 5,482

503 347
4,309 6,645
18,015 1,074
7,994 12,691
26,009 13,765
30,318 20,410
50,728

lDelaware Natural Resources Iaventory, pp. 67-60.

2The Fish and Wildlife Service of the U. §. Department of the Interior
classifles twenty types of wetlands, only five of which are found on the

Kent and Sussex coasts. They are:

Coastal Fresh Areas:

Type 12 - Shallow Fresh Marshes: '"The soil is usually waterlogged during
the growing season but borders coastal marshes where at high tide it is

covered with as much as six inches of water.
Phragmites Communis, is common in this type.

In Delaware, the giant reed,
Other plant species are bul-

rush, three square and cattail. Where the reed is not too dense, it is

important as cover for migrating and nesting ducks and as a feeding ground.

T

Type 13 — Deep Fresh Marshes: '"Soil covered at average high tide with as
much as three feet of water. This type contains such vegetation as wild
rice, bulrush, and pickerelweed; of high value as feeding and nesting

grounds for ducks."

Type 14 - Open Fresh Water: 'Water of variable depth located in tidal
rivers and sounds. Vegetation of pondweeds, naiads, wild celery, etc. An
important type for waterfowl due to its food producing ability."

Coastal Saline Areas:

Type 16 - Salt Meadows: '"Although the soil of this type is waterlogged,
it is only covered by the storm or other higher-than-average tides. The
vegetation is largely salt-meadow cordgrass with patches of saltgrass and in

the fresher parts, three-square and fleabanes.
water-fowl if it contains punds and potholes.

This type is of value to
However, in Delaware, pract-

ically all of this type has been ditched for mosquito control and has little

value."

Type 18 - Regular Flooded Salt Marshes: ™"The soil of this type is covered
at average high tide with as much as three feet of water. Vegetation is
mainly saltmarsh cordgrass. Used very much by feeding ducks and geese part-

icularly where ponds containing eelgrass and widgeongrass are present.'
(From the Delaware Natural Resources Inventory, pp. 65-71).
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Table 91

DESTRUCTION OF NATURAL MARSH IN NEW JERSEY - 1953-1970

County 1953 1970 Loss % of total lost
Salem 34,867 ac. 24,630 ac. 10,237  ac. 29.4
Cumberland 54,018 43,018 11,000 20.4

Cape May 12,880 8,503 4,377 34

Total 101,765 76,151 25,614 25.1

Wetland destruction along the Jersey shore of the Bay, even allowing
for eight years of "progress" in Delaware, is probably far more rapid
than the loss which is occurring in ﬁhe relevant counties of the lat-
ter state. Cumberland County, with the largest areas of wetland, has
been losing them at the fastest rate, Cape May, though losing only
half that amount, has approached the point where there is not much

left to lose.

lpred Ferrigno, Fcology of Salt Marsh and Coastal Tmpoundments:

Marsh Destruction (New Jersey Burecau of Wildlife Management,
1970).
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2. PRESENT LAND USES OF THE BAY SHORE

Section D-1, Conservation and Recreational Landholdings, enum-
erated the large areas in various wildlife refuges throughout the
Bay area, so there is no reason to repeat those figures here, Conser-
vation and subsidiary recreation are among the most important types
of land use in the wetlands, however, and this fact should be borne
in mind and Section D-1 referred to if necessary.

While land use for conservation purposes is the direct ecological
salvation of wetland acreage, there are other uses which gobble up
these lands and spit them out as ecologically depreciated refuse. The
1970 study of wetland destruction in New Jersey suggests some of the
actions which were responsible, Diking for salt hay production and
mosquito control have been the two biggest villains., Though diking

was a common practice along the Bay a century ago (Part I, Nexus to

Margin, pp. 29-30) , the dikes tended to be small, Frequently tidal
action swept over them, reducing man's effect on the productivity of
the wetlands., Around 1953, the United <tates Soil Conservation
Service and a Federal assistance program began to encourage salt hay
farmers to build higher and more secure dikes, which effectively
eliminated the diked area from the tidal food web.

Another governmental program, mosquito control drainage, has
had a severe effect on the marshes of the Lower Delaware Bay in the
last two decades., Also in New Jersey, Cape May County has been

particularly affected (perhaps because of the need to control mos-
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quitoes, for the benefit of the tourist industry), as dikes, sluice
boxes, and pumps have been built to block daily tides and lower the
water table. The wildlife value of the wetlands, which have been
treated in this manner, for nursery grounds or food sources for shell-
fish and sport fish is reduced or destroyed. Of the 4,377 acres
Ferrigno estimates Cape May County lost between 1953 and 1957, salt
hay farmers destroyed 1,645 acres by diking privately owned marsh
and the Cape May County Mosquito Control Commission did in 2,481
acres,l particularly at Pond Creek, Cox Hall Creek, and Fishing
Creek.2 In 1970 the Commission tried to rectify some of the damage by
restoring a 600 acre tract of marsh, which had been diked for salt
hay to tidal innundation. They believed they had learned new methods
of mosquito control which were less destructive to the wetlands,

The situation in Cumberland County is much the same. In 1969
there were 20,000 acres of tidal salt hay marsh in that county,
11,000 acres of which were diked. Cumberland had more acres of saglt
hay marsh than the counties of Salem, Cape May, Atlantic, and Bur-
lington put together. Ironically, salt hay marsh, though of less
value to fish, shellfish, and wildlife, is g particularly fertile

breeding ground for mosquitoes, and Cumberland County has been a2 par-

1Ferrigno

2Personal interview with David Rutherford,
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ticularly mosquito-ridden area.l

The Army Corps of Engineers, which has performed many projects
in the interest of navigation, has become sensitive to the ecological
impact of its work, especially dredging and filling. The Philadelphia
District reports that the Engineers control 3,000 acres of wetlands
on the New Jersey side, about 1,000 of which they have destroyed by
filling, but this area is entirely north of the region we are studying;
the Fngineers have no dredging in progress now on the Jersey coast of
Lower Delaware Bay, and are planning none.2 On the Delaware side, the
Engineers have easements over both banks of the Lewes and Rehoboth
Canal and the sandy patch of land which is known locally as Beach
Plum Island.3 A total of 76 acres of land, besides all of Beach Plum
Island, are used as the spoil area for maintenance dredging of the
canal,4 but this entails no ecological loss to the tidelands since

these lands are not now, and perhaps never were, wetlands,

1Fred Ferrigno, "Ecological Approach for Improved Management of
Coastal Meadowlande", reprinted from Proceedings of the 56th
Annual Meeting of the New Jersey Mosquito Extermination Assoc.,
Atlantic City, Marech 19, 20, 21, 1969.

2 Personal interview with Lou Caccese, Philadelphia District,
"U.8. Army Corps of Eungineers, 22 February 1972,

3Personal interview with Ronald Donovan, City Manager, Town of
Lewes, 8 March 1972,

4Delaware State Planning Office, Lewes, Delaware: Comprehensive
Development Plan (prepared for the Lewes Planning and Zoning
Commission), 1970, pp. 18-19.
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In the past, the Engineers have dredged channels in a number of
the creeks and small rivers that flow through Delaware into the Bay,
but most of these have been long since completed, It is interesting
to note that the project for the dredging of the Mispillion River is
presently inactive, pending the fulfillment of a '"local cooperation
agreement involving, among other things, local consent to exempt the
Engineers from responsibility for damage to oyster beds during the
project.l

Private developers fill for residential development, but the
pressure for housing on the Lower Delaware Bay shore has not been
great enough yet to have encouraged developers to attempt "reclam-
ation.” The Cape May County Planning Board reports that there is
rapid residential encroachment on Cox Hall Creek,2 otherwise filling
on the New Jersey side of the Bay is limited to the Upper Bay which is

3

outside the study area. The Sussex County Planning and Zoning Com-

mission is not aware of any filling on the shore of its coumnty,4

INorth Atlantic Corps of Engineers, U.S. Army Engineer Division,
Water Resources Development by the U.S. Army Corps of Engi-
neers in Delaware (New York, January 1971), pp. 1-8, :

2Personal interview with David Rutherford.

3parsonal Tnterview with Richard Goodenough, Commissioner, Dive
ision of Marine Services, Department of Environmental Protec-
ion, State of New Jersey February, 1972,

4Personal interview with Ronald Derrickson, Director, Sussex
County Planning and Zoning Commission, 8 March 1972.
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and there is even less incentive for such projects in Kent, where the
coast 1s less developed.

There is one other instance of destruction in the wetlands. The
New Jersey Division of Water Resources has ordered the America Magnesite
Company, one of the few industrial users of the coast, to stop encroach-

ing on the valuable wetlands of the Pont Creek area near Cape May Point.1

lPersonal {nterview with David Rutherford.
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3. RESIDENTIAL USES OF THE BAY SHORE

As a general rule, residential development is 1ight on both
the Delaware and New Jersey shores of the lower Delaware Bay. Hugg's
study of land use in the "coastal zone” (as defined by Delaware's
Coastal Zone Act) of Kent County showed that residential development
accounts for but 5%, and industrial and commercial uses for less than
1%, of the land uses there. The balance is devoted to farms, scat-
tered farm residences, open lands, woodlands, and conservation areas,

In the 1960-1970 period, Delaware was the eighth fastest growing
state in the country, but little of that population increase happened
along the Bay shore. New Castle County grew 25.5% in that decade,
Kent 24.7%, and Sussex 10%, In Kent and Sussex, increases occurred in
established inland communities, and in the latter county to umincor-
porated areas near smaller communities and along the major highways.l
The Kent coast has light residential development of many years' du-
ration in seven communities: Woodland Beach, Pickering Beach, Kitts
Hummock, Bowers, and Bowers Beach, Bennetts Pier, and Big Stone Beach,
The year-round population of these settlements is estimated at under

a thousand, and consists mainly of retired persons and commerecial fish-

lD. Hugg, 'Pupulation", Section 1,C.1 (3rd draft; mimeographed),
University of Delaware, 25 March 1971.
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men, whom the summer residents join seasonally. Little of the housing
is new.l There are a large number of mobile homes near Little Haven,
which are indicative of the fact that 18% of all dwelling units in
Kent are trailers, compared to the national average of 6.25%. The

Kent County Comprehensive Plan attributes this situation to the high

cost of housing, the difficulty in obtaining financing, and the re-
lative Iiberality of the County, (compared to the surrounding counties),
in regulating mobile homes.? The main commercial activity along the
Kent Coast consists of local services, except for businesses relating
to boating and sport fishing at Bowers Beach.3

There are three small communities along the Sussex shore --
Slaughter Beach, Shorts Beach, and Broadkill Beach -- and the larger
community of Lewes at Cape Henlopen., Lewes had about 2,563 residents
in 1971, plus twenty-three acres of commercial enterprise, which is
mainly oriented toward tourism. Sussex has had more development in
the coastal zone than Kent, which has had practically none, Still,
most of the coastal zone is devoted to farms, conservation, and un-

used lands.4

lgugg, "Introduction: - Existing Land Uses..."
21b14,
3Hugg, "Introduction: Existing Land Uses..."

4ugg, "Introduction: Existing Land Uses..."
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The New Jersey shore is similarly lightly used, except near Cape
May Point., The small portion of Salem County within the study area
is undeveloped.l In Cumberland County coastal or near-coastal res-
idential land uses are found at Sea Breeze, Fortescue, Greenwich,
Cedarville, Newport, Dividing Creek, Port Norris, Dorchester, Heis-
lerville, and Bivalve, all of which are very small. Port Norris is
the largest community on the Cumberland shore, with 1,600 residents,2
and there is some new residential development occurring there, Also
Fortescue has some development in progress, Commercial development
is trifling.3 Cape May County has Cape May Point, Town Bank, Villas,
Del Haven, Pierce's Point, and Reed's Beach along the Bay shore, the
first of which is the largest. The County had a year=-round population
of 59,554 in 1970, and a summer population of 423,000, but these fig-
ureg have little significance for the margin of the Bay, which is far

inferior to the Atlantie Ocean as a vacation attraction.%

1Salem County Planning Board Staff, The County of Salem - A
Plan for Comprehensive Development, November 1970, pp. 2-3,

2Personal interview with Carl Holm,

3Cumberland County Planning Board, The Cumberland Plan, 1966:
A Comprehensive Twenty-vear Development Program (Bridgeton,
N.J.: November 1966), p. 47,

4
Personal interview with David Rutherford.
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4, MILITARY AND INDUSTRIAL USES OF THE BAY SHORE

In addition to conservation, residential development, agri-
cultural and open lands, there are a few military and industrial uses
in the area we are examining, most of which have already been men-
tioned, Dover Air Force Base is a bulwark of the Kent County economy.
Tankers anchored offshore deliver their jet fuel supplies to a tank
farm at Port Mahon. WNext to Cape Henlopen State Park in Sussex, there
is a U,S. Military Reservation which servicemen use as a recreation
facility.

The main location of active industry in the coastal area is at
Lewes, which has 2 modest industrial base complementing tourism,
Industries include: Barcroft Company, extraction of mangesium hy--
droxide from sea water (26 to 50 employees); Doxee Company, seafood
packing (151 to 200); Drexco, Incorporated, dresses (51 to 100); Fish
Products, menhaden fish meal (26-50); Bookhammer Lumber Mills, lumber
(25 or less), Foley Enterprises, cables and electronic assemblies
(25 or less); Gibbs Point and Chemical Company, paint and chemicals
(25 or less); H.W. Hocker Company, tin handle brushes {25 or less);
Inductor Engineering Incorporated, electronics; Lewes Dairy, Incor-
porated; dairy products (25 or less); and the Delmarva Power and Light

Company, electricity (number of employees not reported). 1 Fish Pro-

lﬁurchison.
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ducts is inactive currently, the menhaden having declined in the
Delaware Bay} The only other discoverable industrial use of the land
on the Delaware side consists of the major transmission line which
the Delmarva Power and Light Company completed recently through the
wetlands of Kent,?2

On the Jersey side, the American Magnesite Company, on the
beach near Cape May Point, is the principal industrial plant. The
Maurice and Cohansey Rivers of Cumberland County still f£loat freight
to and from the inland cities of Millwville and Bridgeton, but the
amounts are not large (in 1969, 7,851 and 66,218 tons, respectively)§
There are some small canneries at Cedarville in Cumberland.% Bivalve
awaits the resuscitation of the oyster industry, and the Division of
Shell Fisheries leases 30,000 acres of bottom in Maurice River Cove
against the hypothetical day when oysters become once again a major
wetlands way of life,*>
* - As a key to the size of the oyster industry, the Delaware Department
of Natural Resources and Environmental Control received $1,880 for ton-

gers' licenses and $5,845 for plantation leases in the fiscal year ending
June 30, 1970,6

lPersonal interview with Ronald Donovan.

2Comprehensive Plan, Kent County, Delaware, p. 9.

3Water Resources Development,,..in New Jersey.

4Personal interview with Carl Holm.

Sstatistic supplied by Bureau of Shellfisheries, Department of
Environmental Protection, State of New Jersey, February 1972.

6
Delaware Department of Natural Resources and Environmental
Control, Annual Report, 1970.
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G, FUTURE USE OF LAND

The future use of the wetlands depends largely on four ques-
tions: 1) Will the Federal Govermment, Delaware and New Jersey
succeed in meeting their project purchases of conservation land? 2)
Will residential development exert greater pressure on the shore? 3)
Will major new industrial uses be introduced? 4) Will regulatory
legislation, particularly at the state level, be successful? Question
number four belongs to the Part IIT of this repert, the others are
answered here.

With respect to purchase of conservation lands, there is no
need to repeat the proposed plans of Delaware and New Jersey, The
1971 report of the Governor's Task Force on Marine and Coastal Affairs
in Delaware recommended that Delaware substantially accelerate the
schedule for purchase of public lands in the coastal zone as recom=-

mended in the 1970 Delaware Comprehensive Outdoor Recreation Plan.

This would include the acquisition of key areas necessary for efficient
management and for adequate public access to the Bay,1 but the

' Legislature has not appropriated the funds to do so, The same is

lgovernor's Task Force on Marine and Coastal Affairs, Coastal
Zone Management for Delaware, 18 February 1971, sections 5-3
and 5-4.




119

Table 10

PRESENT AND PROJECTED POPULATION, LOWER DELAWARE BAY

Delaware _1970 1990

Kent County!l 81,892 157,800
Sussex County2 80,900 101,931
New Jersey

Salem County> 60,346 104,220
Cumberland County® 121,374 216,000%
Cape May County> 59,554 122, 000%*

* This projection included a high, low and middle estimate, This is
the middle projection.

%% This 1is very suspect, and may be far too high.

1Comprehensive Plan, Kent County, Delaware,pp. 19 and 22,

2pelaware State Planning Office, Comprehensive Development Plan
Sussex County, Delaware, February 1970, p, 3.

3Salem County Planning Board, Population and Housing, 1967, p.
117,

4
The Cumberland Plan, 1966...., p. l12.

3Parsonal interview with David Rutherford.
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true of New Jersey, despite the fact that the quicker purchase of
lands would save the states momey by minimizing the inflation of
prices which would accompany a gradual acquisition program.

Using the various comprehensive plans, the present and projected
populations of the five counties of this study can be given, Salem,
it should be remembered, is of minor importance, but it is included
for completeness. (See Table 10)

Table 10 shows the actual and estimated population pressures on
the counties which border the lower Delaware Bay. The real problem
is not total population increase, however, but the degree to which
population increases will result in the development of the Bay shore.
One official in the Delaware State Planning Nffice feels that the im-
portant pressure on the coastal zone is from recreational development
(on the Sussex rather than the Kent Coast) rather than from industry}
This sentiment is shared by an executive of the Division of Environ-

mental Control.2 As we shall observe in Part III of this report, the

Coastal Zone Act seeks to control industry, but gives residential

1
Personal interview with John Sherman, Planner IV, Delaware State
Planning Office, 8 March 1972.

2Personal interview with Robert Henry, Division of Environmental
Control, Department of Natural Resources and Envirommental Control,
State of Delaware, 8 March 1972,



i21

development a free hand.l The Kent County Planning and Zoning Office
does not see development threatening the tidelands at present, except
in some areas near large municipalitiesl, while the Sussex County
Planning and Zoning Commission expects only a gradual increase in
residential development along the Bay shore. There are no planned
unit developments of any size now being built along the Sussex shore,
but a marina is planned for the Slaughter Beach area., This may stim-
ulate residential development.3

The National Shoreline Study predicts residential development

will continue in the existing communities along the shore of lower
Kent and Sussex Counties,* D, Huggs' investigation foreseces develop-
ment occurring in the established communities of Dover and Milford,
and in Sussex around existing smaller villages and along the larger
highways, The Atlantic Coast of Delaware rather than the Bay Coast
is envisioned as the principal area of growth.5 Finally, the outlook
for the growth of Lewes is good, since the State expects to expand
the Cape Henlopen State Park, and the University of Delaware intends

to establish a College of Marine Studies there.6

Laws of Delaware, Vol. 58, ch., 175.

2Personal interview with Pete Brockstedt,
3Personal interview with Roland Derrickson.
l‘p. 11,

SHugg, ''Population."

6Hugg, "Introduction: Existing Land Uses.,.."
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Along the Jersey shore of the Bay, the National Shoreline

Study does not expect heavy residential development in the near
future, believing that the marshlands just beyond the beach and the
unappealing aspects of the Bay (such as shallow, turbid water and
abundant supplies of mosquitoes) will discourage homebuilding., The
existing villages along the Bay are built on filled marshes, an ex-
pensive process not likely to be undertaken as long as there are an
abundance of inland sites, Instead, predictions show that the Jersey
shore will be used mainly for increased hunting and fishing areas

and conservation purposes.l At the Cumberland County Planning Board,
planners feel that there is little likelihocod of recreatiomnal growth
which encourages residential development occurring in the tidelands,
but expect transient recreation to enjoy a great expansion. This 1in-
cludes such activities as hunting, but not swimming, since there are
no good beaches anywhere on the county coast,?

The Cumberland Plan, 1966 includes rather awesome prospects

such as a "Bayshore Drive" running the entire length of the county
at the edge of the wetlands, The Plan paints it as an "extremely im-
portant cbjective" that would be "an effective catalyst for develop-

ment of certain southern portions of the county." Construction of the

INational Shoreline Study, pp. 12-13,

2Personal interview with Carl Holm.
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Bayshore Drive might assume a high priority if the Delaware River

and Bay Authority undertakes a new Bay crossing, whose suggested ter-
minus would be at Sea Breeze. The Bay crossing would connect with a
New Jersey Mid-State Parkway, which would cut through the wetlands on
a northeast line from Sea Breeze to Fairton.1 These plans would seem
to portend great residential and industrial consequences for the wet-
lands, except for one fact, Inquiry at the Cumberland County Planning
Board reveals that they are a product of the heavy vapors of county-
booming, and that there is no serious intention to give them form in
the near future, There are other threats to the wetlands which are
real enough to take precedence cver these products of willing supsension
of disbeliaf,

The Cape May County Planning Board foresees development of their
bayshore only when the Atlantic Coast is filled up. Here, as in Cum-
berland County, shallow water inshore and large mud flats make swim-
ming practically impossible and there is little boating from the Cape
May Carol to Bidwell's Creek, since the shallow water prevents boats
being moored near the shore,?

Drawbacks for residential development of the Delaware wetlands
include such things as abundgnt mosquitoes, low-lying poorly drained
soil covered with low-quality trees, and narrow beaches which mud flats

separate from the water at low tide. A high water table, poor soil

IThe Cumberland Plan, 1966,.., pp. 144-147,

2Personal interview with David Rutherford.
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permeability, and a groundwater supply, limited in both quantity and
quality, are further discouragements to which must be added risk of
flooding and adverse frost action. Water quantity affects the area
from Little Creek to just north of leipsic, a region where heavily
increased water consumption would cause salt water encroachment. Most
of the coastal zone is unsuited for on-site sewage disposal, making a
public sewer system or aercbic system mandatory for development.
During the next ten years, the coastal area of Sussex south of Prime-
hook will have sewage disposal facilities suitable for residential
development, but in Kent only the shore area near Frederica will be
so suited, for this village will be the site of a treatment plant
serving the center part of the county., North of Little Creek, i,e,
about half of the county ccast, no public sewer service is planned,
so there should be little potential for residential development.
Other woes of the shore area, from the developer's viewpoint, are the
lack of shopping facilities, entertaimment, restaurants, personal
énd professional services, and public facilities in general. 1In
Sussex County, the absence of a significant non-agricultural job base
will limit most development to the seasonal variety.l

Heavy seasonal residential use causes problems, such as the
need to maintain public ser#ices and facilities greatly dispropor-

tionate to the resident population. These include police and fire

" 1p, Hugg, "Residential Uses," section 11.B.7 (3rd draft;
mimeographed), University of Delaware, 25 March 1971.
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departments, health care, water and sewer service, refuse removal

and libraries.l Land which must be devoted to these uses lies fallow
most of the year, As a fimal fly in the ointment, the interior road-
ways of Kent and Sussex are not now suited to a heavy traffic volume,.
Greatly increased numbers of cars and heavily loaded trucks would
necessitate major public investment in road construction.?

With so many drawbacks, it might seem that the wetlands are
forever safe from development, The strong desire for waterfront
living counter-balances physical drawbacks, and makes people willing
to accept inferior services and an unsatisfactory physical environ-
ment at premium prices, The shore area may not be developing quickly
right now, but it has a high potential for development, as is re-
flected in current high real estate prices. The fact that people
expect less of a summer camp in terms of space, basements, garages,
and the like, makes it possible for the developer to invest more
money in preparation of the land, and it themn becomes profitable to
"reclaim" wetlands by filling or other means, Soils which would else-
where be classified unsuitable for development consequently are not an
insurmountable problem, and the developer passes development cost to
the home purchaser.3 Moreover, seasonal residents are prepared to
accept relatively primitive roads giving access to theilr vacation

homes; indeed, they add a "rustic" effect to what otherwise might be

1D. Hugg, "Residential Uses,"” Section 11. B. 7 (3rd. draft,
mimeographed), University of Delaware, 25 March 1971.

2p, p. Hugg, "Accessibility", section 1,C.3 (3rd draft; mim-
eographed), University of Delaware, 25 March 1971,

3Bugg, "Residential Uses,"
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recognized as just another Levittown-by-the-sea,

This general precedence of the desire for "rural" living con-
ditions over seeming obstacles tc development applies with equal
force to the Jersey shore. In Delaware, specific locations have
been identified as probable development zones, Among these are the
Bay Stone Beach area, which is accessible from an arterial road net-
work; along Route 9 just north of Little Creek; north of the junction
ofRoutes 9 and 13; and the junction of Routes 113A and 113. The
coastal zone of Sussex has a greater area for potential development,
consisting of locations along Route 14 at Cedar Neck, Slaughter Neck,
Primehook Neck and adjacent to Lewes. Recreational growth, which
may well occur at these points, would conflict with the recreational
and conservation uses of the coastal zones.1

Industrial or industrially related interests hold three im-
portant tracts of land in the wetlands area. These are the 1,730
acres of the Delaware Bay Transportation Company, near Big Stone
Beach in Kent County; the 4,500 acres of the Overland Realty Company,
on the shore near Greenwich in Cumberland County and the 542 acres
of Atlantie Industrial Park Realty, in Middle Township of Cape May
County. The first holding will figure prominently in Part III.

With projected massive increase in power needs in the near future,

together with the prospect of further reduction of labor costs

lﬁugg, "Residential Uses".
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through the time-honored method of greater volume per worker, co-
lossal supertankers are being planned for oil transportation, The
only possible accommodation for these in the Bay would be a natural
deepwater channel which ends off the Delaware shore opposite Big
Stone Beach. A consortium of major oil companies has purchased a
large area of land there, with a view toward accommodating whatever
reception facility might be built, This is the single factor of
greatest importance in the future of the Bay area as a public re-
source,

As for the holdings of the Overland Realty Company, the Atlantic
City Electric Company, from whose loins it sprang, is inclined toward
a marked taciturnity in discussing what it will do there. The De-
velopment Office reports that it does plan to build some kind of power
generating facilities there eventually, but that it is not possible
to say when this will occur, nor whether nuclear or fossil fuel will
be involved.l

The only information available on Atlantic Industrial Park
Realty is what has already been stated, namely that it is the land-
holding-body of Ole Hanson, a contractor in marine construction,
Presumably, such a man does not assemble a half-thousand bayfront
acres because he likes beach plum jam. Middle Township, Cape May

County, may well see its shore put to industrial uses.

1Telep’none conversation with Ken Pyle.

2Personal interview with David Rutherford,
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Two other points are worth mentioning. The Kent County Planning
and Zoning Office reports that prior to the institution of the Kent

County Comprehensive Plan in 1972, several industrial concerns filed

site plans for the Big Stone area as a matter of record, The current
legal status of these plans is not known,l but the Comprehensive Plan
recommends against further development along the Kent coast., Secondly,
mineral exploration is not now a factor in Delaware Bay, but the Del-
aware Division of Environmental Control reveals that Texaco has been
granted permission to conduct a preliminary investigation of the geo-
logical formations underlying the Bay to determine the likeliheod of
oil being present.2 The progress of this activity may have profound

effect on future land use along the Bay.

H. CONCLUSION

The best summarizing statement that can be made of land use in
the wetlands of the lower Delaware Bay is the words whispered in "Ali
Baba and the TForty Thieves'" when the thieves, huddling in their urns,
were about to get a hot-oil shower: ''Not yet -- but presently,”

There is an unmistaksble sense of imminence which comes through the
data for the Bay region, a pfemonition that the forces of megalopolis,
though now scarcely apparent, will soon be present in such strength

as to be uncontrollable,

1Personal interview with Pete Brockstedt,

2Persona1 interview with Robert Henry.
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A, INTRODUCTION

Tt is a measure of the importance of a resource to a society
that when many of its members must have use of it, the society deveops
a large body of laws to govern the way that resource is distributed.
The Delaware Bay has become so vital to Delaware and New Jersey, and
to the country at large, that a welter of regulations affecting it
exist, and are proliferating rapidly at all levels of goverument. It
is the intention of Part III to summarize the most important laws and
regulations which affect the Bay and its borders, 1In addition to con=
sidering Federal, interstate, state, county or municipality regula-
tions, it will indicate how willing the various authorities appear to
be to use the legal means available to them to regulate changes in the
Bay environment. Whereas Section II-C discussed the historical legal
background affecting possession of riparian land, this part emphasizes
tﬁe present and the future. It shows we are entering a new phase in
the use of estuarine resources, one in which government regulation is
replacing laissez-faire exploitatiom.

Again, we are concerned with the lower part of the Bay region,
comprising the coast of Kentland Suffolk Counties in Delaware, and
the extreme southern portion of Salem County, as well as Cumberiland
and Cape May Counties in New Jersey. 'Wetlands' are low-lying lands,
regularly or occasionally flooded by the waters of the Bay and on which

characteristic kinds of plants grow. They extend inland from the Bay
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to a depth of roughly five miles, less In some places and more where
streams dissect the upland. A glance at maps 1 through 4, which

accompany this report, will indicate the area included.
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B. FEDERAL REGULATION OF THE DELAWARE BAY AREA

1. NATIONAL ENVIRONMENTAL PCLICY ACT (42 U.S.C. SEC. 4332)

The Federal Government has several powerful regulatory devices at
its command, among which is the recently passed National Environmental
Policy Act (1970). As a statutory mandate for consideration of envi-
ronmental quality in decision making at the Federal level, it affects
all areas over which Federal agencles have regulatory jurisdiction.

It serves as a "declaration of a national policy which will encourage
a productive and enjoyable harmony between man and his enviromment....
and to promote efforts which will prevent or eliminate damage to the
environment."’ The Act directs the Federal government to coordinate
its plans, programs, and functions, and to interpret and administer
all policies, regulations, and public laws of the United States with
an action's environmental impact in mind. Section 102 requires that
the Federal agency in charge file an environmental impact statement
with the President's Council on Environmental Quality on major Federal
proposals which might significantly affect the environment, The 102
Impact Statement must include an explanation of adverse environmental
effects which cannot be avoided if the propcsal is implemented; possi-
ble alternative proposals; short-term versus long-term productivicy

forecasts; and a description of any irreversible commitment of natural

Lpyurpose" - section 1,
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resources. Before issuing an environmental impact statement, the re-
sponsible official must consult with Federal, state, and local agen-
cies which might have knowledge about the impact of the project or
expertise with which to analyze the proposal. The Council on Environ-
mental Quality must make copies of thelr comments and of the final

atatement available to the public.
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2. WATER POLLUTION CONTROL ACT (33 U.S.C. SEC. 1151 ET SEQ.)

The Water Pollution Control Act, first passed in 1956, and
amended several times since then, empowers the Federal Government to
abate water pollution of interstate and navigable waters. The Act
provides two types of enforcement procedures, the first of which in-
volves a complicated and lengthy conference-hearing-suit maneuvef.
The Environmental Protection Agency (E.P.A.) or a state authority,
may call a conference when E.P.A, believes pollution of interstate
waters is dangerous to health or welfare, or pollution of intrastate
waters is sufficiently serious, or when substantial economic injury
results from an inability to market shellfish or any product produced
in the polluted area in Interstate commerce. If pollution affects
only intrastate waters, and is not injurious to shellfish producers,
the state must take the initiative and call the conference. If at
the conclusion of the conference, the attending E,P.A. official feels
that the pollution is critical to the public welfare, E.P.A, gives
the state water pollution control agency six months to take remedial
action. If satisfactory compliance has not occurred in this time, a
hearing is held with the polluter, and a second deadline is set for
compliance, Falling to procure compliance at this point empowers the
U.S. Attorney General to bring suit against the offender to force him
to comply with the law. However, when pollution is strictly intra-
state, the signature of the Governor is necessary for E.P,A. to take

such action.
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Secondly, the Act provides for Federal enforcement of water qual-
ity standards in interstate waters. A portion of the Water Quality
Act of 1965 (Section 10C of the Water Pollution Control Act) required
the establishment of interstate water quallity standards which were
acceptable to E,P,A, by 1971. Despite this deadline, nelither New
Jersey nor Delaware have, as yet, submitted complete interstate water
quality standards. Once these standards are established, court action
could be used to require polluters of interstate waters to ¢lean up
their effluents. E.P.A. must notify the violator and other interested
parties 180 days prior to contemplated action. Within that time, the
offender may eliminate the violation or present E.P.A. with an abate-
ment schedule in order to avoid prosecution. This enforcement proce-
dure is swifter than the conference method, but it applies only to
interstate waters for which water quality standards have been set.

The Water Pollution Control Act contains speclfic provisions to
control pollution by oil, hazardous substances, or sewage from vessels,
Section 11 states that the Federal Government's policy prohibits the
discharge of "harmful" quantities of pollutants into navigable waters.
Administrative regulations then define harmful as including any degra-
dation of existing water quality standards, the existence of a film on
the surface on the water, or the appearance of congealed deposits.l

A person guilty of knowingly violating this provision is subject to a

civil penalty not to exceed $10,000.

lAnn Strong and Sondra Slade, Legal Survey for Governor 's Task
Force on Marine and Coastal Affairs (Philadelphia: Imstitute for
Environmental Studies, 1971), p. S.
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The National Contingency Plan, which authorizes the President to
set up a mechanism to effectively combat oil spills, 1s an administra-
tive amplification of Section 11, The viclator ig liable for the costs
of o0il removal in coastal waters or along the shore, up to a limit of
$100 per gross ton on the vessel or $14 million, whichever is legs,
unless he can prove that an act of God, war, the negligence of the
United States Govermnment, or a third party caused the spill. If the
Government is able to prove willful negligence, the violator is respon-
sible for all costs.

Regulations explaining '"hazardous substances' are less specific,
but the phrase is defined to include "imminent and substantial danger
to the public health or welfare, including but not limited to fish,

1 The President is to

shellfish, wildlife, shorelines and beaches."
establish regulations clarifying this provision, and is to provide
authority for removal measures similar to those already specified for
oil. TFor both oil and hazardous substances, clauses in the Water Pol-
lution Control Act reserve the right of the States to enact their owm
more stringent regulations.

Section 13E restricts regulation of the design, manufacture, or
installation of any marine sanitation device, to the Federal Govern-

ment. The states are responsible, however, for administering laws

governing sewage discharges.2

l33 U.S.C. 12 ("Water Pollution Control Act").

2Strong and Slade, p. 29.
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3. RIVERS AND HARBORS ACT OF 1899 (33 U.S.C. #401, ET. SEQ.), SECTION
13; REFUSE ACT

The old Rivers and Harbors Act of 1899, to which the Nixon Admin=-
istration has given a new interpretation is among the mechanisms
available for Federal action against water pollution. Section 13,
commonly known as the Refuse Act, states that it is unlawful to dis-
charge refuse, except sewage, into the navigable waters of the United
States without a permit from the Secretary of the Army. The Attorney
General can prosecute offenders under both criminal and c¢ivil injunc-
tive proceedings. Though the Act was originally intended to deal with
refuse which cbstructed navigation, the United States Supreme Court
decisions have construed the provisions of the Act to apply to pollu-
tion. The Refuse Permit Program, which President Nixon established
by Executive Order,1 under the Act's authority, makes a permit from
the U.S. Army Corps of Engineers mandatory for all industrial discharges
which are made into navigable waters. Before the Corps will issue a
permit, the appropriate state or interstate agency must certify that
the discharger is in conformity with the applicable state water qual-
ity standards. Any discharges are subject to E.P.A.'s review.

The permit program is iﬁtended to provide the Federal Government

with a systematic method of assessing the nature and extent of

1Environmental Report: Federal Laws, Fxecutive Order 11574

P

(December, 1970) 71:5505,
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industrial pollution of interstate waters.l 1In actuality, however,
E.P.A. prefers to use the slower method of working out compliance
gschedules with violators, rather than resorting to injunction proceed-
ings under the Rivers and Harbors Act. The Corps of Engineers is pro=-

ceeding with the permit program.2

lgnvironmental Reporter: Federal Laws, 'White House Fact Sheet
on Permit Program' (December 1970), 71:5505.

2Environmental Reporter: Current vaelopments, Vol. 2, No. 51
(21 April 1972), p. 1540.
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4. RIVERS AND HARBORS ACT OF 1899 (33 U.S.C. #401 et. seq., SECYION
33: DREDGING AND FILLING

Under Section 33 of the Rivers and Harbors Act, the Federal gov-
ernment is empowered to regulate all dredging and filling operations in
navigable waters. The Act makes it unlawful to excavate, fill or other-
wise alter the course, location, condition, or capacity of a port,
canal, lake, harbor or channel on any navigable waterway of the United
States without a permit from the Secretary of the Army. The Corps of
Engineers administers this permit program also. In considering an
application, the Corps has traditionally considered its effects on
navigation and flood control, but lately the new statutes particularly
the Environmental Poliey Act plus judicial decisions, have enjoined the
Corps to include ecological factors in its judgments.

In Citizens Committee for the Hudson Valley v. Volpe,l a citizens'

group sued the Corps to prevent the construction of the Hudson River
Expressway, on the ground that it had failed to consider the effect
of the proposed construction on marine ecology. The U. S. Court of

Appeals upheld the Committee's contention. In Zabel v, Tabb,2 the

Corps had denied developers a permit to fill in tideland for a mobile
trailer park because of probable adverse effects on marine life. The
developers sued for permission to fill the land, arguing that the

Corps had no right to consider any criteria besides navigation, flood

1302 F. Supp. 1083, off'd. 425 F. 2d 97.

2,30 F. 2d 199, cert. denied 39 U.S.L.W. 3356.
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control, and hydroelectric power. They based their argument on the
Submerged lLands Act {discussed in Section III-B-7 and Section II-C-3),
which granted the states jurisdiction over subaqueous lands. The
Court ruled that Congress retains the right to regulate these lands,
whenevey an activity has a plausible effect on commerce, and could,

therefore, deny a permit on the basis of a proposed activity's envi-

ronmental impact.
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S. FISH AND WILDLIFE COORDINATION ACT (16 U.S.C., Sec. 662)

Besides the National Environmental Policy Act, the Fish and Wild-
11{fe Coordination Act (16 U.S.C. Sec. 662) states that whenever anyome
proposes to impound or divert any body of water or to have its channel
deepened or otherwise modified by a Federal agency or under a Federal
permit, it must take the comservation of wildlife rescurces into account.
The agency must consult with the U.5, Fish and Wildlife Service and the
appropriate state authority and include their recommendations in its

report requesting project authorization.
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6. FEDERAL JURISDICTION UNDER THE COMMERCE CLAUSE OF THE U.S CONSTI-
TUTION

Article 1, Section 8, of the Constitution of the United States
provides that Congress has the power to regulate commerce with foreign
nations and among the states. The Courts have interpreted this famous
“commerce Clause” to mean that the Federal government may legislate to
protect navigable waterways and the ships using them. Moreover, the
Supremacy Clause of the Constitution means that when the states and the
Federal government regulate the same activity, Federal authority takes
precedence over state regulation. For example, the states may regu-
late navigational problems, only when no Federal regulations exist,
when Federal laws specifically grant the states the right to pass con-
current regulations, when there is no conflict between state and Fed-
eral law or when such state regulation does not burden commerce.

The implications of the Commerce Clause are so all encompassing
that they may arise in almost any controversy regarding state versus
Federal jurisdiction. Thus, in enforcing the provisions of the Water
Pollution Control Act, the Federal government may regulate intrastate
waters unbidden by the State, when a commercial industry such as shell-
fish, is invoelved. Another éxample of the broad construction of the

Commerce Clause, as it effects estuarine waters, was the Court's

1Strong and Slade, pp. 19-21.
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opinion in Zabel v. Tabb,l that dredging could have an effect on com-

mercial marine resources and was, therefore, subject to Federal juris-
diction. Moreover, under this clause, the Federal government assumed
major regulatory powers over shipping (Title 46 of the U.S. Code). The
states may provide penalties and abatement costs for pollution from
vessels, but if excessive state fines are levied on top of a Federally
imposed punishment, the Courts may interpret it as a burden on inter-

4 2
state commerce and therefore, consider the state penalty invalid.

7. ADMIRALTY LAW

Article 1IIT, Section 2, of the Constitution declares that Federal
courts shall have judicial power over all cases of admiralty and mari-
time jurisdiction. However, the Admiralty Jurisdiction Act (28 U.S.C.
1333) states that the District Courts shall have

exclusive original cognizance....saving to suitors in all
cases all other remedies to which thev are otherwise entitled.

This confusing terminclogy has led to a situation in which suits may

be brought in either admiralty or civil courts.3

l430 F. 2d 199, cert. denied 39 U.S5.L.W. 3356.

21bid., p. 26.

3erant Gilmore and Charles Black, the Law of Admiralty (Brooklyn:
The Foundation Press, 1971), pp. 31-33.
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8. SUBMERGED LANDS ACT (43 U.S.C. SEC. 130 ET SEQ.)

The Submerged Lands Act (See Section II-C-3) gives the states
ownership of all lands beneath the navigable waters which form their
boundaries, as well as the right to manage, administer, lease, develop
and use such lands, subject to the ripht of the Federal government
to regulate commerce. Beyond the three mile oceanward limit of state
boundaries, the Federal government has jurisdictiom. The U.S, Army
Corps of Engineers administers what laws pertain to the area outside
the three mile limit.

9, INTERSTATE REGULATION OF THE DELAWARE BAY ARFA: DELAWARE RIVER
BASIN COMMISSION.

The Delaware River Basin Commission is a Federal-interstate agency
in which four states -- New York, Pennsylvania, Delaware, and New
Jersey -- share equal regponsibility and authority with the Federal
gévernment. It was organized in 1954, in response to a controversy
over water allocations from the Delaware River and the realization that
local, state, regional, and Federal uses of water resources are Inter-
related and interdependent.l The purpose of the Commission is "to
develop and effectuate plans, policies and projects relating to the

2
water resources of the basin.”

1Vernon Northrop, The Delaware River Basin Commission in River
Basin Development. Reprinted from the Jourmal of Soil and Water
Conservation, vol. 22, no. 4 (March-April 1967).

2Delaware River Basin Commission, Delaware River Basin Compact
(Trenton: 1964).
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Toward this end, the Commission is charged with developing a Com-
prehensive Plan and a Water Resources Program. The Comprehensive Plan
includes all aspects of planning, development, conservation, use, man-
agement and control of water resources which the Commission deems
galient to the basin's present and future water needs.1 It Includes
both statements of policy, standards and a catalog of all projects and
public and private facilities, which will be required to carry out its
policies and achieve the standards it sets. The Commission's staff
must update the plan in its entirety at least once every six years
after the date of its initial adoption in 1962. The Commission must
review and approve all projects which will have a "substantial" effect
on the water resources of the basin to determine whether or not they
conform with the Master Plan.2 The Compact also gives the Commission
ultimate jurisdiction over the signatory powers and their local agen-
cles (and the Federal government itself) in the planning, comnstruction,
acquisition and operation of all water resource projects in the Dela-
ware River Basin.3

The Water Regources Program is an annual recording of those pro-
jects from the Master Plan which the Commission recommends for action

during the ensuing six years.

1Delaware River Basin Commission, Administrative Manual, Part II:
Rules of Practice and Procedure. Revised to include Amendments
through 25 September 1968,

2Delaware River Basin Compact, sec. 3.8, p. 11.
3

Ibid., secs. 11.1 and 11.2.
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a. Powers of the Commission

In addition to its planning function, the Commission has specific

powers in the following areas:

1.

Water Supply: The Commission has the power to acquire,

operate, and control projects and facilitiee for the
gstorage and release of water. It may also regulate
streams and charge the cost of water supply to users.

Pollution Control: The Commission may undertake research

on existing or potential sources of pollution; it may
acquire, construct, operate, and maintain pollution con~
trol facilities. It may set and enforce standards, rules,

and regulations.2

Flood Protection: The Commission may plan, design, comstruct,

operate, and maintain facilities to reduce flood damage. It
has the power to adopt or amend recommended atandards for
areas prone to flood damage, and may provide technical and
financial aid to municipalities to give effect to these stan-
dards. Finally, it may acquire an interest in flood plain

3
lands, to protect them.

lnelaware River Basin Compact, Article 4.

2

3

Ibid., Article 5.

Ibid., Article 6.
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Watershed Management: The Commission 1s directed to promote

sound practices of watershed management, including projects
and facilities which prevent soill erosion. It may acquire,
spongor, and operate facilities to promote land reclamation
and sound forestry practices and to maintain and improve fish
and wildlife habitats. The Compact does not permit it to
operate any of these facilities if another suitable agency

exists for that purpose.

Recreation: The Commission must consider the development of

water-related sports and other public recreational activities.
It may coordinate other public agencies' actions; recommend
standards for recreational development and administration;

and may provide for the construction and maintenance of

recreational facilities.2

Hydroelectric Power: The Commission may develop and operate

dams and related facilities for generating hydroelectric
power. It may also enter into contracts with public utilities

and public agenciles regarding how hydroelectric power is

developed.3

1Delaware River Basin Compact, Article 7.

2

3

Ibid., Article 8,

Ibid., Article 9.
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Regulation of Withdrawals and Diversions: The Commission

may regulate and control withdrawals and diversions from

the streams of the basin when:

a. The demands of water users in a certain area conflict
with the requirements of the Master Flan;

b. A state of water supply emergency exists.1

These tregulatory functions of the Commission are subject to pub=-

lic hearings.

b. Program for 1972

The greater part of the Commission's energies are directed cur-

rently toward research and the review of projects for inclusion in the

Master Plan. The 1672 budget states its ten basic planning and opera-

ting programs to be:2

1.

Continuing inventory and evaluation of water supply;
Analysis of population and demands for water and land;
Analysis of recreation, fish and wildlife demands;
Analysis of power potential and demands;

Investigation of projects proposed by others;

Water quality management comprehensive plan;

1Delaware River Basin Compact, Article 10.

2Delaware River Basin Commission, Revised Budget Allocations,
1972, pp. 36-46.
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7. Water resources program;
8. Flood loss reduction;
9. Basin operations; and
10. Regional and watershed planning.
Water quality management is its largest individual concern and accounts
for $713,000 of a §1,600,000 budget. The program includes data col-
lecting, planning, and monitoring. Prior to 1970, the emphasis was on
developing standards and criteria, but the Commission has set these
and shifted 1ts concern toward the establishment of abatement schedules.
The flood loss reduction program is operated in cooperation with
the U. S. Geological Survey. At present the two agencies are mapping
the floodplains of the baain.2 The U. S. Geological Survey and Dela-
River Basin Commission will complete the flood maps in 1972. They
will ugse them to alert floodplain users to hazards; facllitate the
marking of flood prone areas on the Comprehensive Plan; coordinate
with the state programs to map and protect marshes and wetland areas,
and assist in research to develop the values of such lands. The Com-
mission does not have the power to enforce or regulate zoning re-
strictions, since the only activities which fall under its jurisdic-

tion are construction, land acquisition and water facility operation.

1Delaware River Basin Commission, Revised Budget Allocatiomns, 1372,
p. 46,

2Ann Strong, "The Adequacy of the Commission's Authority to Pro-
tect and Manage Flood Plains, Marshes and Other Wetlands," in Delaware
River Basin Compact: A Review with Regpect to Environmental Qualilty
(Philadelphia: Institute for Environmental Studies, 1971). p. 18.
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In certain cases, however, zoning proposals may be determined as

likely to have a sutstantial effect on water qualiiy and gquantity,

and therefore, be subject to review under this provision of the Compact.
Two other Commission programs, which have a direct bearing on land

use Iin the Delaware Basin, are an inventory and evaluation of water

supplies and an analysis of population prowth and demands for land

and water. Both of these programs involve basic research and coordi-

nation of local, state, regional, and Federal level studies. At this

time, D.R.B.C. has not made any attempt to develop a water resource

supply and demand policy which would influence the location and

intensity of new development.
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10. STATE REGULATION OF THE DELAWARE EAY AREA

Though the Federal government has broad powers tc affect the use
of the Delaware Bay, the states of Delaware and New Jersey have juris-
diction over the floor of the Bay, the riparian lands at the Bay's
margin (i.e. the land between mean high and mean low tides) and the
upland within their boundaries. Most coastal states actually owm
riparian lands and the fleor of the Bay. One exception to this state-
ment is that New Jersey owns all land from the middle of the channel
in the Bay to mean high water mark, whereas Delaware owns from the
middle of the channel only to mean low water mark. Private owners
held land in these states only to these respective points, unless a
specific riparian or subaqueous (below mean low tide) grant is made
to extend their ownership. Because the states have jurisdiction,
they have the right to regulate these lands. They have, therefore,
enacted a number of laws which affect how these lands may be used.
This section of the report examines briefly a number of the states'
laws, and discusses two new acts and a proposed act which will have
great importance in the future of the Bay and the surrounding

tidelands.

a. Water Pollution

1. Delaware The Water and Air Resources Commission of the De-
partment of Natural Resources and Environmental Control regulates
water pollution in Delaware. It issues gpecial orders requiring that

public or private polluters cease polluting. The Commission has seven
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members, including the Water Commissioner of the City of Wilmington,
and six other commissioners whom the Governor appoints. At least
one must come from Wilmington, the rest from New Castle County, Kent,
and Sussex. The Governor's alternate on the Delaware River Basin
Commission and the State Geologist are ex~cfficioc members but cannot
vote.

The powers of the Department of Natural Resources and Environ-
mental Control are far more extensive with regard to controlling
water pollution than the Commission. It administers all laws pertain-
ing to water poilution, undertakes studies and makes recommendations,
conducts scientific investigations into ways of disposing of sewage
and other wastes, and enters into agreements with other states or the
Federal government to control pellution of interstate waters. The
Department may bring am injunction to prevent further violations of
laws concerning pollution and may take summary proceedings, whenever
pollution threatens public health. A municipality or developer must

submit all plans for comstruction or alteration of sewage systems to

it for approval.2

2. New Jersey In 1970 New Jersey veorganized its Department
of Conservation and Economic Development symbolically changing the
title to the Department of Environmental Protection. The Environ-
mental Protection Act of 1970, which instituted the new department,

charged it with setting forth broad policies for the conservation of

lDelaware Department of Natural Resources and Environmental Control,
Laws of Delaware, sec. 6002.

2Laws of Delaware, sec. 6306.
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natural resources, the promotion of environmental protection and the
prevention of pollution. It can conduct research programs to determine
hazards to the environment, require persons engaged in activitiés which
are potentially polluting to register with the State, receive and
inftiate complaints against pollution through hearings and legal
proceedings, administer a program for industrial planning which pro-
tects the environment, and supervise sanitary engineering projects.1

In addition to the duties of the department it replaced, the new
Department of Environmental Protection inherited certain functions the
Department of Health exercised formerly. These include administering
the followlng statues:

R.S. 58:10-1 "No excremental matter, domestic, factory, work-

shop, mill, gas house or slaughter house refuse, creamery or

cheese factory waste, garbage, dye stuff, coal tar, saw dust,

tar bark or other polluting material" may be deposited in any

body of water upstream from 2z municipal water supply.

R.S. 58:10-1 No effluent may be diecharged from a municipal or
industrial waste treatment plant which the Department Judges

of possible injury to a user of such water.

R.S. 58:10-17 A written permit from the Department is required
for the location of any new manufacuring establishment. This re-
quirement may be waived if the establishment can demonstrate its

intention to be serviced by a public sewage treatment plant.

1Environﬁental Reporter: State Water Laws, 851:0081.
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R.S. 58:11«10 - 11:18-22 All operators or superintendents of
public sewage treatment plants and public water supply systems
must be licensed by the state; all improvements and changes in
these facilities, approved. But although the Department may re-
quire information as to the operation of any of these facilities,
there seem to be no mandatory permit requirements with respect to
the establishment of new municipal sewage treatmemnt plants.
The New Jersey Water Quality Improvement Act of 1971 provides for
the prevention and abatement of pollution from the discharge of petro-
leum products, debris, and hazardous substances into the waters of the

1 "Masardous substances" are defined as elements or compounds

state,
which present "a serious danger to public health or welfare, including
«...damage to the environment, fish, shellfish, wildlife, vegetation,
shorelines, stream banks and beaches." The Department of Environ-
mental Protection is empowered to require prompt containment and re-
moval of such pollution, and may institute a ¢ivil action for injunc-
tive relief to recover abatement costs, except in the case of an Act
of God.2

The New Jersey Clean Oceans Act of 1971 is designed to regulate
and control ocean disposal of.sewage sludge, industrial waste, and

dredged spoils. The Commissioner of Environmental Protection is given

the power to promulgate regulations which prevent, or control the

lgnvironmental Reporter: State Water Laws, 'Water Quality
Improvement Act'’, §51:0141,

2 1bid.
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loading of a vessel with material or the handling of material on a
vessel, which, if disposed at sea, might have adverse effects on human
and marine 1ife. The Commission is empowered to require a permit for
ocean dumping which is conditional upon compliance with all rules and
regulations adopted pursuant to the Act. The Department may seek
injunctive relief and may fine violators on a daily basis. !
Finally, the New Jersey legislature has passed a law requiring
sewage sludge to be dumped one hundred miles from shore in the Atlan-
tic Ocean, putting the Governor at odds with the Corps of Engineers,
which believe that they have jurisdiction over offshore dumping.
State officials expect this law to be challenged in Federal court,

since it extends state authority beyond its traditional jurisdiction.2

b. Laws Affecting Land Owmership

1. Delaware In Delaware, the Water and Air Resources Commission
and the Govermor have scle authority to grant land in fee simple or a
lesser interest in the land, to lease, or to grant permits for the pri-
vate use or ownership of the state's public subaqueous lands.? After
an application is made, the Commission can hold a public hearing if
(1) it decides that it is in the public interest to do so, {(2) written

objection to the application is filed, or (3) the grant, lease or

lEnvironmental Reporter: State Water Laws, ''Clean Ocean Act",
851:0181,

2gnvironmental Reporter: Current Develcpments, 17 February 1972,
p. 128%. See "Clean Ocean Act' above.

31aws of Delaware, Sec. b451.
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permit would extend for more than ten years.l After the public hearing,
the Commission recommends to the Governor that he grant or deny the
application. The Governor may not grant anm application which the Com-
mission recommends against, but he may deny one which the Commission
approves,

Private lands lost to reliction become the property of the state.
Permission to recover such lands is entirely at the state's discre-
tion.? The Water and Air Resources Commission may grant approval to
riparian owners to build wharves, slips, ramps, marinas, etc., to
enable them to gain access to navigable waters. When a private party
uses public subaqueous lands, the State must charge a fee based on the
acreage.3 The Commission has the right to review the uses of private
subaqueous lands, when that use involves the pollution of public
waters, infringes on the water rights of other private owners or con-

nects with public subaqueous lands.*

2. New Jersey The Division of Marine Resources of the Depart -
ment of Environmental Protection has sole jurisdiction over the ripar=-
lan lands of New Jersey, from mean high tide to the mid~point of the
channel in Delaware Bay. The Department can grant or preserve these

lands at its pleasure and is under no obligation to sell them no

lLaWS of Delaware, sec. 6453,
21bid., Reg. TV-1.06.
31bid., Reg. IV - 3.0L.

4Tbid., Reg. IV - 1.05.
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matter what the needs of the applicant may be. !

The Department of Envirommental Protection has the power to com-
mence civil actions against persons and corporations which trespass on

z It may

state lands which are now, or were formerly, under water.
acquire a fee simple title by gift, purchase, condemmation tc any

lands within the state, including riparian lands, which the State had
granted to private parties previously, When the Department and the
owner cannot reach an agreement, the Department may take possession of
the property prior to settlement. However, lands acquired in this man-
ner can only be used to improve or develop a waterway, river, creek,
waterfront or oceanfront property, or toe give access to state lands.3
In exchange for the transfer of title to riparian lands to the state,
the state may lease or grant these lands to the original owner upon
condition that he performs certain improvements at a specified minimum
cost and within a specified time, The original owner may also be per-
mitted tc maintain a commercial operation at his own expense for the
duration of the grant or lease. The Department may grant state lands
now or formerly under tidewater, to any state authority, municipality
or subdivisions of a municipality, to use for a park, street, or

bridge.5

lpersonal interview with Richard Goodenough, Division of Marine
Services, Department of Environmental Protection, State of New Jersey,
February 1972.

2New Jersey Statutes Annotated, 12:3-8.

3

Thid., 12:3-64,
41pid.

S1bid., 12:3-67.
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C. DREDGING

1. DELAWARE

The Delaware Water and Air Resources Commission reviews all main-
tenance dredging projects in navigation channels and stipulates where
the spoil may be deposited.1 The law acknowledges that:

The riparian right of access is paramount to other rights
but must be corducted in a manner sufficient to prevent
wanton and needless destruction of aquatic life, interfer-

ence with public and State rights, or interference with
other riparians.,

Consequently, any filling or dredging, except for maintenance dredging,
is not permitted in shellfish areas,3 and all dredging projects are
subject to Departmental review and approval. All such activities must
be performed 'in a manner which is consistent with sound conservation

4 Disposal areas must be man-

and water pollution control practices.”
aged so as to prevent obstruction of drainage or marshland adjacent to
the site.’ When private lands gre dredged or excavated to connect

with navigable waters, any subaqueous lands created thereby become

public property.6 Reclamation projects must obtain Commission approval

lnew Jersey Statutes, 12:3-33 and 12:3-35.

2laws of Delaware, Reg. IV~5.05,

31bid., Reg. IV-5.10.
41bid., Reg. IV-6.01.
5Ibid., Reg. TV-6.09,

61bid., Reg. IV-5.04.
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and the state must be paid for the estimated land acreage created. It
is important to observe that land ownership of made land is not granted
merely by creating it. TInstead, the land remains state property, and
the state leases it to the applicant. However, the Commigsion at its
discretion, may convey fee simple ownership to the person who created
the made land.l When public subaqueocus lands are dredged to obtain
dredged material (such as sand or gravel), the Commlission must grant

a permit and the dredger pay the state for the estimated number of
cublc yards of material he dredges.2 The material the dredger acquires
may not be transported beyond Delaware's boundaries, upon pain of fines
or imprisonment. However, this prohibition does not apply to dredgings

intended for use in building ''or any other art or trade.'

2. NEW JERSEY

In New Jersey, the state may issue licenses to persons or corpora-
tions to dredge sand or other materials from state lands under tide-
water, and no dredging may be performed without a license. However,
any reclpient of a grant or lease from the state may dredge sand within

or in front of his property in order to improve it.4

liaws of Delaware, Reg. IV-5.08.

21bid., Reg. IV-5.06,

3pelaware Code Annotated 1701.

4New Jersey Statutes Annotated 12:3-21 and 12:3-22,
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D, TFISHING RIGHTS

The inhabitants of Delaware and New Jersey have a common right of
fishery on the waters of the Delaware River below low water mark om
each side of the river, but this mutual right does not prevail in the
Bay. The definitions of '"River' and 'Bay", therefore, are the crux
of the matter, and here the 1934 U.S. Supreme Court decision in New

Jersey vs, Delaware (see Section II-C-3) is applicable.1 The common

right of fishery applies to the area of the "River" within the twelve
mile circular boundary of Delaware as measured from the Courthouse at
New Castle. The Bay begins below this boundary. There the division
between the states is made at the center of the main channel of navi-
gation, and an inhabitant of either state may fish only in his own
state's waters., In point of fact, while Delaware authorities evidence
some concern with rights of fishing in the River and Bay, New Jersey

authorities are indifferent to the matter,

1391 u.s. 361.
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E. MINERAL EXPLORATION

1. DELAWARE

Delaware has extensive regulations for oil, gas, and mineral
explorations, while New Jersey doesn't have any. Such laws might
seem irrelevant to the Bay, yet in Part II, it was noted that the
State has granted the Texaco Corporation permission to conduct a pre-
liminary geological survey of the Bay floor to determine if the rock
formations there are of an oil-bearing type.1

The Delaware law provides that applicants for permits and leases
for oil, gas, and mineral exploration observe important restrictions
on their activities. "Avoidable pollution'" of water or beaches is
prohibited, as well as substantial impairment of their use for such
activities as swimming, boating, fishing, fish and wildlife production,
and navigation. The recipient of a lease or permit is required to
exercise a high degree of care to see that no 0il or refuse of any
kind, from any well or other works, is emitted into the waters of the
state. 'Avoidable pollution" is defined as pollution arising from
acts or omissions of the lessee or permittee, or from events which the
lessee or permittee could have prevented by exercising a higher degree

of care. The holder of the lease or permit is responsible for any

1Personal interview with Robert Henry, Division of Environmental
Control, Department of Natural Resources and Environmental Control,
State of Delaware, 8 March 1972,
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damages which result from avoidable pollution.1

The Delaware Water and Air Resources Commission may offer to
lease all state lands, including tidelands and submerged lands, for
gas and oil exploration. Tollowing a public hearing, the Commission
must judge whether a lease or permit would be in the "public interest'.
Ameng the factors it must consider are whether the project would ren-
der surrounding residential, recreational, or park areas unfit for
their intended use} impair the aesthetic and scenic values of the
Delaware coast; create air, water, or other pollution; substantially
endanger marine life or wildlife; or threaten state lands with oil,
gas, or other objectionable substances, The Department of Natural
Resources and Environmental Control administers the leasing program

for the Commission.2

lDelaware Department of Natural Resources and Envirommental
Control, "01il, Gas and Mineral Exploration Regulations".
Fffective 1 November 1971.

Zpelaware Department of Natural Resources....Regulations''.
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F, DEIAWARE DRAINAGE OF LANDS

Chapter 41 of the Delaware Code declares that the drainage and
prevention of flooding of "low, wet, swampy or overflowed lands...shall

be considered a public benefit and conducive to public health, safety

and welfare." The state, therefore, has adopted laws "to provide a

uniform system for establishing, financing, administering, and dissolv-

" The Division of Soil and Water Conserva-

ing drainage organizations.’
tion of the Department of Natural Resources and Fnvironmental Control
administers the program '"to the end that the conservation of the soil,
water, wildlife, forest and other resources of the state'" are protected.
Local organizations, called Tax Ditches, are established to administer

the drainage and flood control programs locally.1

lpelaware Code Annotated 7:4101,




165

G. IMPORTANT RECENT LAWS AND PENDING ACTS

1. THE COASTAL ZONE ACT - DELAWARE!

By a law which became effective July 1, 1966, the General Assembly
of Delaware established a broad policy of conservation for the coastal
water and air resources of the state, Control over the development
was placed under the Water and Air Resources Commission and the Depart-
ment of Natural Resources and Enviromnmental Control, The law declared
that it was the policy of the state to devote water and alr resources
to 'beneficial uses" which made the maximum contribution to the public
benefit. "Beneficial uses' are elaborated as uses for domestic, in-
dustrial, power, agricultural, recreational, and other (unspecified)
purposes. The Act stipulates, however, that the protection of water,
underwater, and air resources, recreation, and conservation of wild-
life and aquatic life are beneficial to the public. It makes no at-
tempt to establish priorities in this omnibus commitment to resource
management.

To make these policies a2 reality, the law directs that the admini-
strative agencies establish specific programs for: control of these
resources for the maximum public benefit; control of pollution; control
of these resources for recreation and conservation of wildlife and

aquatic life; research and development to encourage maximum utilization

1Laws of Delaware, Vol, 58, Ch. 175.




166

of these resources; cooperation with Federal, interstate, state, and
local government agencies in the development and utilization of these
resources, L

On June 9, 1970, the General Assembly passed an act declaring a
moratorium on development of the tidelands between mean high and low
water marks in Delaware. It also forbade any diking, bulkheading,

filling, dumping, or building of piers without a permit from the Secre-

tary of the Department of Natural Resources and Environmental Control

2 The original

which testified to the urgent need for the project.
moratorium expired June 30, 1971, but was extended to February 28,
1972.3

On February 28, 1971, the Governor's Task Force on Marine and
Coastal Affairs issued a report recommending the creation of '"primary"
and "secondary" 'coastal zoneg'" for the ocean and Bay Coasts of the
State. In primary zones those industries which are compatible with
high environmental standards, and which employ a large number of workers
in relation to the space required, are permissible. The Task Force
also recommended a permit system, state zoning, strengthened subaqueous
land laws, cease and desist authority, and environmental impact state-

ments for construction projects in the primary coastal zone. Finally,

the report recommended against allowing a deepwater port facility or

1Laws of Delaware, Vol. 355, Ch, 442.

2ybid., Vol. 57, Ch. 527.

31bid., Vol. 58, Ch. 223.
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offshore island for bulk product transfer in the lower Delaware Bay.l

The Task Force's recommendations led to the Coastal Zone Act,
which the Governor approved on June 28, 1971.2 This highly Ilmportant
law declares that the policy of the state of Delaware is to control
the location, extent, and type of industrial development in the coastal
area of Delaware Bay. In addition, the Act establishes a "coastal zone"
from the limits of the srate's holdings in the Bay landward to certain
Delaware highways which skirt the wetlands, Within this zone, heavy
industry is flatly forbidden, including offshore bulk product transfer
facilities. Permits are required for other manufacturing uses, pro-
vided that the use is compatible with the affected county or mumnicipal-
ity's zoning regulations and comprehensive plan. The criteria the state
uses in judging permits are; environmental impact, economic effect,
aesthetic effect, and effect of supporting facilities. Of particular
interest is the requirement that the environmental impact estimate
should consider, not only the proposed use under normal operating condi-
tions, but the consgequences of mechanical malfunetions and human errors.
The State Planning O0ffice administers the Act, and it is required to
develop a comprehensive plan and guldelines which determine the kinds
of manufacturing allowed and further to define "heavy industry."3
The Act creates a ten member State Coastal Zone Industrial Control

Board, five of whom the Governor appoints and five who are ex-officio.

lgovernor's Task Force on Marine and Coastal Affairs, State of
Delaware, Coastal Zone Management for Delaware, 18 February 1971.

2Laws of Delaware, Vol. 58, Ch. 175.
3

Ibid,
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They are the Secretary of Natural Resources and Environmental Control,
the Secretary of Community Affairs and Economic Development, and the
Chairmen of the Planning Commissions of Kent, Sussex, and New Castle
Counties. The initial application for a permit is made to the State
Planner. He conducts & public hearing, and then grants or denles the
proposal. The person involved may then appeal to the Board, which
reaches a majority decision. An aggrieved applicant, the State Planner,
or a member of the public may appeal to the Superior Court of the county
in which the proposed project would be located, if they disagree with
the Board's findings.

The Act’'s authors anticipated that it may have an unfavorable re-
ception in the courts. Therefore, if either the section enumerating
uses absolutely prohibited in the coastal zone, or the section enumerat-
ing uses allowed by permit only, is held to be unconstitutional because
it takes property rights without just compensation, then the Secretary
of the Department of Natural Resources and Environmental Control has the
authority to negotiate for or condemn the land which the proposal would
affect. The state may acquire a fee simple or lesser interest, but it
must take action within five years of the Court's ruling.

The Attorney General may issue a thirty day cease and desist order
against any person violating the Ccastal Zone Act. A maximum fine of
$50,000 is provided for a violation of the Act. An illegal action is
consldered a separate violation for each day that it continues. The
Court of Chancery has jurigdiction over violations. No permit granted
under the Act empowers the recipient to violate county or municipal

zoning regulations, if they differ from the provisions of the Act,
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The Regulations affecting application for permits and leases will
be available in 1972. The environmental impact statement which the
Act requires is modeled after the mandatory statement enunciated in
the National Environmental Policy Act. To date nc one has filed formal
applications for new projects under the Coastal Zone Act, but the Del-
marva Power and Light Company has indicated that it is interested in
applying for one. Before the formal application is made, the State
Planning Office asks to meet with the prospective applicant. At this
time the Director makes a "status decision'" as to whether the Act
flatly forbids the project, is permissible without review, or needs

Agency review, a public hearing, and formal permissi.on.l

lpersonal interview with John Sherman, Planner IV, State Planning
Office, Delaware, 8 March 1972,
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2. THE WETLANDS ACT - NEW JERSEY!

At the same time that Delaware awakened to the importance of its
estuarine lands, New Jersey moved in the same direction. The Meadow-
lands Act of 1968 directed the Department of Conservation and Economic
Development to begin title studies and surveys of meadowlands through-
out the state, prior to the completion of which no leases or transfers
of riparian land were tc be made. The Department ruled on July 21,
1969, that '"a moratorium be declared and all action be suspended until
January 1, 1970, on all applications for purchase, lease and use of
riparian lands of the State of New Jersey involving multiple develop-
ment or uses of such riparian lands fronting on cocastal tidal waters

"2 The Commissioner

and waterways from Sandy Hook to Cape Mav....
ordered a study to develon criteria which would lead to the establish~
ment of "permanent and inviolate Marine Coastal Environmental Protec-
tive Zones.'S
In 1970, the New Jersey Legislature passed a law to take effect

on November 5, 1971, for the protection of coastal wetlands. The Act,
which is called the Wetlands Act of 1970, proclaims the ecological
importance of the estuarine zone, and the necesgity of preventing its

further deterioration by regulating dredging, filling, and pollution.

It reaffirmed the Commissioner of the Department of Environmental

lNew Jersey Statutes Annotated, 13:9A-1 through 13:9A-9.

2New Jersey Department of Congservation and Economic Development,
Riparian Moratorium (1969), reprinted from Forest Park Notes, IV, 5
(October 1969), 5-13.

3

Ibid.
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Protection's responsibility to map all the wetlands of the State helow
high water mark. He is given the power to adopt, amend, or repeal
orders regulating, restricting, or prohibiting dredging, filling, or
polluting of the wetlands. In the Act, '"coastal wetlands'' are defined
as including any land which is subject to tidal action along Delaware
Bay, or along any tributary to the Bay, as far south as Cape May, is
now or was formerlv connected to tidal waters, is at or below an ele-
vation of one foot above extreme high water, and upon which can grow

some of a number of ernumerated plants.1

The Act established two kinds of "regulated activities" which re-
quire a permit from the Commissioner of Enviromnmental Protection. They
are: '"Type A" repulated activities, which involve an abbreviated ap-
plication procedure and are granted for a variety of relatively in-
nocucus uses, Among the activities which are included in "Type A' are:
congtruction of facilities at an expense of less than $5,000; repair of
bridges; excavation of small noncommercial beat slips involving no
spoil placement on wetlands; and establishment of conservation preserves.
The "Type B" regulared activities include anv permanent physical change
to the wetlands; wildlife management impoundwents; excavation for boat
channels and mooring slips; installation of utilities; diversion of
water; use of pesticides; and comstruction of large structures, An
environmental impact statement is necessary to obtain a permit for a
"Type B'" activity. After the Department receives the impact statement,

it must hold a public hearing., Finally, the Wetrlands Act established

YNew Jersey Statutes Annotated, 13:9A-1 through 13:9A-9,
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certain '"prohibited activitles' in the wetlands, among which are dump-
ing garbage or other debris; discharging domestic sewage or industrial
wastes; applying pesticides to wetlands covered by certain specified
valuable plants, applying persistent pesticides; or driving any mechan-
ical conveyance (such as a buggy or snowmobile) over wetlands,!

The Superior Court has jurisdiction to restrain persons who vio-
late orders which the Department gives under the provisions of the Act.
Violators are liable to the State for the cost of the restoration of
the wetlands to their prior condition insofar as that is possible, and
shall pay a fine of not more than $1,000, If any person who has an
interest in land believes that an order of the Commissioner deprives
him of practical use of his land, to the extent that it amounts to
taking without compensation, he may appeal to the Superior Court. TIf
the Court judges the order to an unreascnable exercise of the police
power, it may rule that the order does not apply to the plaintiff but
no other land save that of the plaintiff's shall be affected by the

Court's decision.2

1New Jersey Department of Envirommental Protection, Proposed Wet-
lands Order, 15 November 1971.

2New Jersey Statutes Annotated, 13:9A-1 through 13:9A-9,
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3. THE COASTAL ARFAS PROTECTION ACT'

Not content with the protection the Wetlands Act of 1970 afforded
the shore, several New Jersey legislators have introduced a proposed
Coastal Areas Protection Act. The bill is modeled on Delaware's Coastal
Zone Act. ''Coastal areas'" are defined as all land, water, or subaqueous
land between mean high tide and an elevation of ten feet above sea level
to dovetail with the existing Wetlands Act of 1970. The bill designates
the lands along the Atlantic coast of the State (Area I); the Bay coast
from Cape May to the Delaware Bay Bridge (Area II); and the River shore
from the bridge to the point of extreme high tide at Trenton (Area III)
as coastal areas.

The bill proclaims that New Jersey's coastal areas must be ''pre-
served against manufacturing and industrial uses which are incompatible
with their ecological and environmental integrity.'" Appropriate uses
of the coastal areas are 'recreation, relaxation, leisure, and the op-
portunity to appreciate nature and the out-of-doors.” The bill divides
the state's coastal areas into two categories: those so heavily de-
veloped by industry and commerce as not to merit the protection of the
Act, and those worthy of preservation.

The bill would prohibit heavy industrial uses which are not in
operation at the time of its passage and preclude, as well, any off-
shore gas, liquid, or solid bulk product transfer facility. Public

sewage treatment plants are excepted from its provisions. Permits are

lNew Jersey, Assembly No. 722, 14 February 1971.
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necessary to engage in other manufacturing uses and expansion of non-
conforming uses in the coastal zone. In granting a permit, the Depart-
ment must consider the environmental impact, including the effects of
malfuncrion, deterioration, and error; aesthetic effects; impact of
required supporting facilities; effects on neighboring land uses; and
compatibility of the proposed use with the State's comprehengive plan.
The Chairman of the proposed Coastal Areas Protection Board would
be the Commissioner of the Department of Environmental Protection or
his representatives. Two other members would be the Commissioner of
Labor and Industry and the Commissioner of Community Affairs, or their
representatives. Representatives from the Industrial Development Coun-
cil, the Natural Resources Council, the Water Policy Council and the
Delaware River Basin Commission would constitute a non-voting advisory
staff. All permit requests would be directed to the chairman. In ad-
dition to the environmental impact statement they would have to include
a statement of approval from the municipal zoning authorities of the
community where the development would occur, and a description of the
project. The chairman would grant or deny the permit, or require modi-
fications in the proposal before approval. Appeals from his decision
could be made to the entire Board, where unanimity of the three voting
members would be necessary for a decision. The Board could modify a
permit the chairman granted, or grant a permit he denied, if the other
members persuade him that his original decision was not in the best
interests of New Jersey. A public hearing would be held on any appeals,
and a final appeal could be made to the Superior Court of the county in

which the project would be located. No appeal of an aggrieved applicant
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would stay a cease and desist order or an injunction.

If the Superior Court rules that the effect of a denial of a per-
mit or other restrictions of the bill are an unconstitutional taking of
private property without just compensation, the Commissioner of Environ-
mental Protection can purchase the land a fee simple or acquire a lesser
interest in the land, within five years. The bill provides that the
Attorney General shall issue cease and desist orders and the Superior
Court shall grant imjunctions against persons who violate its provi-
sions. The maximum pemnalty for each daily violation is $50,000 and
the prosecuting party is eligible to receive up to one half the fine,
at the Court's discretion. No permit can be granted which would autho-
rize a use municipal zoning prohibited. The Department of Community
Affairs, through its planning agencies, would be responsible for pre-
paring performance standards for manufacturing uses judged acceptable
under the bill and for additional elaboration on what constitutes 'heavy
industry"., The Bill suggests that "such elaboration shall reflect such
factors as the growing body of knowledge on the deleterious effects of
pollutants, heretofore considered harmless per se or harmless in quan-

tities or combinations previously considered harmless.'
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H. STATE REGULATION OF THE DELAWARE BAY ARFA: STATE LAND
PLANNTING

New Jersey and Delaware have developed master plans which recog-
nize the need to regulate development in the tidelands so that delicate
ecological balances within the area are not destroyed or harmed irre-
parably. While plans do not have the force of law, they are indicative
of prevalent attitudes at the administrative level. It is significant,
therefore, that Delaware and New Jersey's plans recommend that much of
the coastline be preserved and be used for recreation which is compat-
ible with the natural character of the tidelands.

It is important to remember that private desires often supercede
the best laid plans of governmental agencies. The existence of a state
plan dﬁes recognize, however, sensitive environments, and potential
areas of industrial, commercial and residential development ag well as
project the needs of the state for the future.

Both states propose to develop a state open space system which
meets its preservation and conservation goals. In Delaware the State
Planning Office has developed a recreation plan which will meet the
open space needs of the state}s projected population in 1980, which is
835,000.1 New Jersey's open space plan anticipates that it will have

a population of over 10 million in 1985.2 In recommending that certain

1Delaware State Planning Office, De laware Preliminary Comprehensive
Plan, June 1967, p. 27,

2New Jersey Division of State and Regional Planning, Pepartment
of Community Affairs, New Jersey Open_ Space Policy,
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lands be devoted to open space needs these studies have assumed that
future urban development will concentrate around existing towns and the
state will have the money to acquire the recreation and conservation
lands it needs to satisfy its citizens.l Unfortunately, there are fre-
quent exceptions to these assumptions. Development sometimes hop-
scotches across the landscape and state legislatures do not always give
open space acquisition a top prioritywhen they make appropriations.

The criteria which the tftwo state plans use to delineate an open

space system have much in common, In general, their goals are:

1. To include areas of unique botanical, geological, ecological,
historiec, or prehistoric character, when the loss of these
areas would diminish natural heritage.

2. To conserve river, bay and interior wetlands, where they are
Important to fish and wildlife or to aquatic or marine ecology.

3. To protect the watersheds, banks of major rivers, and other
water sources,

4, To develop, wherever possible, lineal open space; and, where
lineal systems are not practical, to develop large unitary
open spaces of sufficient size to add character to the area,
to preotect natural resources, and to provide for recreaticnal
use.,

5. To perpetuate the right of unrestricted public use of the

state's bay waters and shores.?

lNew Jersey Division of State and Regional Planning, Department of
Comminity Affairs, New Jersey Open Space Policy, pp. 99-103,

2New Jersey Open State Policy....and Delaware State Planning 0ffice,
Delaware Comprehensive Outdoor Recreation Plan, 1970.
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To carry out these goals the plans include recommendations for con-
tinued acquisition of public lands for recreation and reservation, and
management and development projects which would strengthen the existing
open space system,

The plans make certain assumptions about the tidelands among which
are the definite ecological and pecssible economic loss the state will
experience from wetland destruction, If development of the type which
is common to other shere areas cecurs, state planners believe it will
be profitable to the owners and, in the short run, to the local govern-
ment, but would eventually lead to the loss of the natural beauty of
these waterways, which is, after all, one of the factors currently in-
creasing their value for development. Further, this wetland develop-
ment would increase the amount of nutrients in the water due to greater
runoff and more private on-site sewage treatment, as well as additional
pollution from boats and could lead to eutrophication.1

Marshland covers much of the Delaware Bay coastal zone. The plan-
ners feel developers could utilize it only after filling it extensively.
Economics would require that such projects be so large that they would
detrimentally affect long stretches of the conast. Thus, regional plans
suggest that any development in the coastal area of the state open space
system be clustered, and considerable portions of the land left in its

natural state. The Delaware Comprehensive Outdcor Recreation Plan notes:

1New Jersev Orpen State Policy....and Delaware State Planning Office,
Delaware Comprehensive Outdoor Recreation Plan, 1970,
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The benefits of this approach are shared by the county, the
developer, and the owner., Valuable open spaces are preserved
for the aesthetic and ecologic value of all, while the devel-
oper and the owner recognize a greater value from the develop-
ment both in terms of the marketability of a natural setting
and the reduction in rcad and utility costs attributable to
clustering.

lDelaware Comprehensive (Qutdoor Recreation Plan, p. 110,
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1. NEW JERSEY

In New Jersey, the QOpen Space Policy indicates that the State has

informed the Cumberland County Planning Board of its intention to ob-

tain nearly 16,000 acres of additional land, primarily around Dix Wild-
life Preserve in Greenwich, Fairfield, and Lawrence Townships which it
will add go its fish and game holding.1 Major state efforts teo supply

"urban-

publicly dedicated open space, however, will be focused in the
izing" areas along the Delaware River, the upper shore regions, and the

northeast corner of the state rather than along the less populated

Lower Bay coast. According to the New Jersey Open Space Plan, these

areas are now experiencing the greatest developmental pressures. They
reason that if the land c¢hanges from its open character to a more in-
tensive use, a great deal of money and effort would be required to re-
new Lhe area, should the state wish to acquire it later.2 Therefore,
the Plan recommends that the state make its purchases in the urbanized
countties of Hudson, Essex, Union, eastern Passaic, and Bergen, and as-
sumes that;:

The large major land holdings in the rural areas (not yet

"under the gun' of development) are adequate until the plan

for twenty million people is available. The dollar for open

space may go more than twice as far in acquiring a quantity

of land in rural New Jersey, but that quantity of rural land

at this time will be of little additional value to the over-
whelming urban majority of the population,

1New Jersey Open Space Peolicy, p. 101,

21bid., p. 111.

31pid., p. 98.
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The plan suggests that rural counties, which have little or no
public open space, take advantége of the relatively low price of open
land and purchase it as one way to guide future development. Sections
of rural counties that show an increase in residential land use are
advised to apply "standards that will reserve adequate land for future
open space' through the use of open space zoning.! At present, this
advice lightly. Cumberland County has no county owned open land, while
Cape May County has acquired 1,500 acres at Fishing Creek recently. As
far as open space zoning is concerned in the Bay area, regulated land

is confined to areas that the state owns already.

1New Jersey Open Space Policy, p. 96.
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2., DELAWARE

The Delaware Comprehensive OQutdoor Recreation Plan places somewhat

less emphasis on priorities for urban recreational needs and correspond-
Ingly more emphasis on a policy of "resource protection particularly
for the wetlands regions of the state:

Because of the valuable ecological contribution of marsh

wetlands, the State will continue its emphasis on preserva~

tion of these areas in their natural condition and limit

the use of these areas in_a manner consistent with proper fish

and wildlife management.

It reasons that these areas are among the most threatened since
their proximity to navigable waters makes them valuable for industry
and commerce. At the same time they lend themselves, after destructive
filling and canal or channel construction, to waterfront residential
development., As was peinted out in Part II, these two actions have
destroyed in excess of 1,000 acres of wetland a year in Delaware.2 In
order to protect as much of this resource as is practical for conserva-

tion reasons (i.e,, the relationship of marsh to fisheries) and for

recreational uses, the Qutdoor Recreation Plan recommends that the state

acquire 26,700 acres during the next thirty years. Of this total,
11,200 acres are in New Castle County, 12,300 acres in Kent County, and

3,200 acres in Sussex County.3

1pelaware Comprehensive Qutdoor Recreation Plan, p. 136.

Z1bid., p. 145.

31bid.
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At the State level, land acquisition for outdoor recreation pur-
poses in Delaware is limited to fee simple acquisition. The State
uses a negotiated purchase rather than condemmation in most instances.
This has not been a problem and Delaware's natural resource agencies
report that they have experienced little difficulty assembling the land
necessary for their outdoor recreation facilities in the past.1 Whether
this favorable attitude toward government purhcase will continue 1s
difficult to foresee. However, experiences elsewhere and the increas-
ing value of the highest priority areas suggest that some acquisition
difficulties will arise. This potential conflict may make condemnation
an impbrtant legal tool for Delaware to use in the future.

The inflexibility of a system which requires the state to purchase
lands only in fee simple is a serious drawback to the State's open space
acquisition program, Obviously not all of the open space can or should

be part of a state park or conservation area. The Delaware Qutdoor

Recreation Plan recommends, therefore, that the State adopt open space

zoning and pass legislation which authorizes the purchase of open space

2

easements and development rights, The implementation of open space

zoning at the state level would provide an additional guarantee that
degirable lands would be protected and preserved in a manner consistent
with state and local plans and policies.

The ability to obtain less than fee simple interests would

allow for the right of public access to these areas and also
the inclusion of peripheral areas which do not meet the strict

1De1aware Comprehensive Qutdoor Recreation Plan, pp. 129-131.

2

Ibid., p. 75.
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requirements of the conservation zone and which would
not be feasible for fee simple ownership.

elaware state Planning Office, Preliminary Comprehengive Develop-
ment Plan, June 1967.
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1. COUNTY AND MUNICIPAL REGULATION OF THE DEILAWARE BAY AREA:
ZONING

Zoning 1is the only critical regulatory power affecting the Bay
shore which the counties or municipalities hold. In Delaware, state
law permits the county to zone for unincorporated areas.l Since most
of the coast is outgide of incorporated municipalities {(Lewes being the
major exception), the zoning regulations of Kent and Sugsex provide
uniform guidelines for development in the ccastal zone. This is not
the case for New Jersey for here the state law grants municipalities,
not counties, the power to zone.2 Consequently there are ten separate
zoning codes which apply to New Jersey shore of the Bay, and the dis-
simllarities of the different codes open the way to much comprehensive
mischief. Counter-comprehensive land plans are forced to rely largely
on local zoning for their effectuation, so that at present, control
over future development of the tidelands rests on the not altogether
firm shoulders of the county plus municipal zoning.

All the counties or commmities surrounding Delaware Bay, except
Commercial Township in New Jersey, have established open space and

conservation districts, Generally, they accomplish this by classifying

1The county charters for Kent, Sussex, and New Castle give the
counties authority to zone for thelr unincorporated area. Telephone
conversation with David Kiefer, Director, State Planning Office, Dela-~

ware, 4 May 1972,

2New Jersey Revised Statutes 40:55-30 through 40:55=53 ('"New Jersey
Municipal Zoning Act').
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certain areas as agricultural, rural, conservation and floodplain pro-
tection, and restricting what an individual can do with hils land in
this area,
The communities have used zoning with varying degrees of success.

In some cases zoning districts effectively control development in the
coastal zone. 1In other cases, regulations have loopholes which allow
development of the type that the zoning ordinances were set up to pre-
vent. Restrictive open space éoning, howevér, poses numeréug pfoblems
uand may Verge on a constitdtional quesfion. The New Jersey.ZOniﬁg
.iEnabling Act,.for example, provides that: |

Regulations.shall be.made with reasonable consideratibn,

among other things, to the character of the district and

its peculiar suitability for particular uses...and to
. encourage the most appropriate use of land throughout such
municipality.l
" The 1947 State Constitution extends the zoning power té "the nature
and extent of the use of land." This Constitutional provision, it seems,
includes the wvarious forms of zonlng for conservation and open space.
.However, the question of limiting the use of land has been raised in
several zoning cases. The courts are of the opinion that an owner may
not be deprived of an economic use of his land merely to benefit the
public without receiving compensation.2 Also, the law does not permit

zoning land for park purposes only, even though the land is admirably

suited for such use.> Zoning solely for floedplain use is similarly

lNew Jersgey Division of State and Regional Plamning, Department of
Community Affairs, Zoning in New Jersgey, 14 June 1968, p. 1l4.

2

Ibid., p. 1l4.

3ibid.
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prohibited.l The basic constituticnal question associated with this

~ type of zoning is one of taking without compensation. Thus, the pro-
blems relating to open space zoning must be resolved in terms of the
prevailing law and the broader approach of zoning lands for various
types of compatible low demsity uses which pregerve the natural charac-
teristics, insofar as possible, while allowing the owner to derive an

income from his property.

INew Jersey Division of State and Regional Planning, Department of
Community Affairs, Zoning in New Jersey, 14 June 1968, p. 14.
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1, CONSERVATION ZONING

Six of the ten New Jersey townships along Delaware Bay have con-
servation zoning which restricts or rigidly controls all permanent con-
struction in the district. The constitutiomal question 1s not a factor
in these instances, because lands so classified are, for the most part,
publicly owned a state or Federal park and wildlife areas. In Middle
Township, Cape May County, the State is stlll acquiring the "Wetlards
Conservation District" and so it does permit large lot, single family
residences in the area with the restriction that the buildings meet
certain flood plain construction requirements, such as being constructed
on pilings at least ten feet above sea level,l The "Resource Develop-
ment District" in Maurice River Townmship is not publicly owned and re-
stricts all permanent construction, but does allow unlimited mining of
sand, gravel, rock, earth, minerals, and clay, unrestricted dredging
operations, and the construction of buildings, plants, and warehouses
for the conduct of the "permitted uses."2

On the Delaware side, neither Kent nor Sussex Counties have exclu-
sive conservation districts. Publicly owned open space is simply set

aside on county zoning maps, thereby evading the difficult legal ques-

tion this form of zoning raises,

Iyiddle Township (Cape May County, N.J.), Zoning Ordinance, No.
236-69, October 1969, .

2Maurice River Townshlp (Cumberland County, N.J.), Proposed Ordi-
nances: No., 225, Zoning Ordinance.
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2. FLOODPLAIN ZONING

The New Jersey Division of Water Policy and Supply of the Depart-
ment of Conservation and Economic Development (now reorganized as the
Department of Natural Resources and Environmental Protection) finds

that:

the essential feature of the flood damage problem is the

same everywhere; the continued encroachment on rivers and

marsh floodplains. It is true that builders of many of the

new shopping centers, industrial plants, and residential

developments, which are being constructed on floodplains,

have recognized the danger and have taken precautions to

escape frequent flooding. Others have not. All, however,

will someday suffer flood damage. Flood damage is the

inevitable consequence of floodplain occupance,
Except for previously noted cases of floodplain districts on public
land, counties and municipalities are not using floodplain zoning
along Delaware Bay, even though there are large areas of privately
owned marshland which are susceptible to flooding in Lower Kent County
and Cumberland County (in Lawrence and Downe Townships). This land is

presently under less restrictive zoning regulations which prevent large~

scale development, but still allow single family residences.

3. AGRICULTURAL AKD LARGE LOT ZONING

The increasing urbanization of rural areas surrounding Delaware
Bay has consumed thousands of acres of prime farmland during the past

twenty-five years. Unfortunately, many of the rural-agricultural

1Zoning in New Jersey, p, 62,




190

communities do not have adequate zoning regulations., Either a zoning
ordinance doesn't exist, or, i1f it does, provisions for the protection

of rural agricultural uses are lacking. Although a number of agricult-
ural zones permit one acre lot sizes for dwellings, recent experience has
indicated that one acre lots are not deterring subdivision of farmlands.
The view has been advanced, based on a 1968 field study done by a Mass-
achusetts Institute of Technology Team for the Urban Land Institute,

that nothing less than five to ten acre lot zoning (as a minimum) has
real significance as a technique to achieve open 5pace.l Table 1 and
Table 2 show that agricultural districts in adjoining townships in New
Jersey and counties in Delaware vary in their allowable densities. In
New Jersey regulated densities in agricultural districts range from a

low of one dwelling unit per five acres, to a high of one dwelling unit
per acre. On the Delaware side, Sussex county allows two dwelling units
per acre, while Kent restricts density to one dwelling unit per two acres

of land.

1New Jersey Open Space Policy, pp. 63-65.
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J. POLICY, OPINION, AND THE EXERCISE OF JURISDICTION

Having meandered our way across a vast, dry plain of laws, cases,
plans, and regulations, we arrive at last at the open sea where things
happen. The law provides constraints and incentives for the elected
and appointed officials who determine in one way or another how natural
resources are used, but the law 1s not the whole of reality by a long

shot, TIn Huckleberry Finn, the hero notes the woodpiles a2s he drifts

lazily by them on his course down the Mississippi. Woodsmen sold fuel
by volume, so theys had stacked the cords such that "vou could throw a
dog through anywhizre." There are plenty of ways you can pitch a dog
throughk a hole in. the law, unless the people who administer the law
intend to make ii: work. A catalog of laws, therefore, does not describe

the future of the Delaware Bay.
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1. ECOLOGY SENTIMENT: BEATING THE DRUMS

There is presently no lack of rhetorical commirment on ecology
among the powers which govern the Bay area., In fact, in using compre-
hensive plans, it is necessary to do a lot of burrowing into reassur-
ing prose to see what is actually proposed. Of course, awareness of
ecological considerations in planning is highly desirable, The Compre-
hensive Plan of Kent County includes the sentiments: ''The wetlands,
both along the coast and inland, should remailn basically unchanged as
a haven of wildlife, a natural unit in the ecological system of the

1

county, and an element of beauty in the landscape.'™ And Sussex County

expresses it thus: "It will be a major responsibility of the Planning

and Zoning Commission to strictly control shoreline development and

2

insure sound development design.'“ The preface '"To Our Readers" of

Lieutenant General F, J. Clarke in the U.5. Army, Corps of Engineers

1971 Water Resources Development in New Jersey is placed in evidence:

The Corps will continue to seek balance in meeting the envi-
ronmental and development needs of our Natlon, Merely deter=-
mining whether or not a specific engineering solution is econo-
mically justified is not enough. We shall encourage and sup-
port efforts to bring the best existing ecological knowledge
and Iinsights to bear on planning, developing, and managing the
Nation's water and related land resources. Environmental
values will receive full considgration along with economic,
socilal, and technical factors.

1Kent County Planning Commission Comprehensive Plan, Kent County,
Delaware, p. 32.

2pelaware State Planning Office, Comprehensive Development Plan

for Sussex County, Delaware, February 1970, p. 10.

3North Atlantic Corps of Engineersg, U.S. Army Engineer Division,
January 1971,
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Sometimes, it is hard not to be suspicious of the often expressed

sentiments and wonder if there is not a more pragmatic factor underly-
ing it. Consider the omnibus of values present in the declared intent

of the "Wetlands District" designation for the zoning ordinance of Mid-

dle Township in Cape May County:

It is the intent of the Townships in the creation of the W-
district to avoid the costly extension, and subsequent main-
tenance, of public services and facilities to these wetlands,
that based on the fellowing criteria, are not suited to urban
development:

a. Current knowledge of their uniquely unstable soil condi-
tions, susceptibility to tidal flooding and storm damage,
and other environmental characteristics;

b. The current lack of economically feasible engineering
technology to adequately overcome such envirommental
characteristics, and

¢. Their low development potential and value.

It is further intended to protect from urban development those
wetlands that, based on the following criteria, are in the
best public interest if retained in their natural, undeveloped
state:

a. Current knowledge of their unique bioclogic value in sup-
porting fish and wildlife resources;

b. Their provision of unique outdoor recreational and scenic
values;

c. The unique dependency of the basic economy of the Town-
ship and the Region as a whole on such figh and wild-
life resources and recreational and scenic values;

d. The general need to retain land, low in development
potential and value when possible, as open space to
maintain community-wide property values.

1Middle Township (Cape May County, N,J,), Zoning Ordinance, No.
236-69, October 1969,
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It is particularly interesting in the above ''protective" zoning to ob-
serve that there is a "current lack of economically feasible engineer-

ing technology to adequately overcome such environmental characteristics."”
This part of the ordinance is saying that since it doesn't pay to exploit
the wetlands vet, we might as well protect them, These internal contra-
dictions exist not only in rhetoric but in fact. The so-called 'Wetlands
District" permits planned unit developments, marinas, motels, and restau-
rants, subject to certaln conditions, In sum, ecological rhetoric and

ecological practice are not always the same thing.
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2. LOCAL OPINION

If prose commitments to ecology do not quiet fears for the future
of the tidelands, indications of local opinion do little to dispel
the remaining uncertainty. A sample of 525 families in Kent County
showed that the preservation of the wetlands as a wildlife area was
strongly preferred,l vet it 1s reported in Sussex County that the
residents are pretty much divided over the question of development or
conservation of the ccastal zone.2 The Planning and Zoning Commissions
of neither Kent nor Sussex believe that the Coastal Zome Act has hurt
the county finances by reducing the potential tax base, because no new
industrial use was anticipated along the shore. But, contradictorily,
the Kent office was in favor of some industrial activity in the Big
Stone Beach area (i.e., the offshore oil loading facility), because
it felt that such activity could have been better regulated on land
than in the Bay.3 This sounds like saying that if evils have to be
located somewhere, we might as well enjoy the economic benefits.

Unionized construction workers opposed the Coastal Zone Act because

lComprehensive Plan, Kent County, Delaware, p. 30.

2Personal interview with Roland Derrickson, Director, Sussex
County Planning and Zoning Commission, 8 March 1972,

3Personal interview with Pete Brockstedt, Chief Planmner, Kent
County Planning and Zoning Office, 7 March 1972.
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they wanted the jobs that industrial development would bring,l while
politians were worried about state encroachment on local powers
through a new kind of 1egislation.2 Governor Peterson reports that
among the opponents to the Act were farmers, who had sold land to the
0il companies at Big Stone Beach and hoped to profit from increased
values on land they still had.3 Most people in Sussex County were
indifferent to the Coastal Zone Act, but 1t has been said that there
is not much sentiment in favor of the introduction of heavy industry,
because it tends to employ fewer local people than light manufacturing.
An offshore o0il loading facility would hire many out-of-state people,
who would not need to reside in the county.4 This is an interesting
pragmatic inclination against industrial development of the wetlands.
Evidence of local resistance to wetland preservation exists in
the Sussex County Zoning Ordinance. 3 The Delaware State Planning
Office drew up the Comprehensive Plan for Sussex County, but the county
zoning act did not follow the recommendations of the plan, as it was

legally supposed to do. For political reasons, Sussex 1s unlikely to

1Telephone conversation with George Frick, Legislative Council,
S5tate of Delaware, Dover, 27 June 1972. The United Auto Workers
favored the Act. :

2Personal interview with Johnn Sherman.

3Sally Lindsay, "Showdown on Delaware Bay," Saturday Review,
18 March 1972.

4Personal interview with Roland Derrickson.

5Sussex County, Delaware, Comprehensive Zoning Ordinamnce.
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be caught up for its errant behavior. This is the kind of local
sabotage of state planning that the Governor's Task Force must have
had in mind when 1t recommended state zoning of the coastal area in

its report, Coastal Zone Management for Delaware:

Such action would not do away with county and municipal

planning and zoning within this area. Rather, the standards

would be used as a framework for county and municipal planning

and zoning. The advantage of enacting thils legislation is

that it would permit the local governments tc retain some flex-

ibility in determining future uses in their areas, and it would

give the State the power of review and approval in case of con-

flict between local practice and State land and water policy.1

On the Jersey side, there is more evidence that local people don't
feel too strongly one way or the other about wetlands ecology, unless
the prospect of personal profit arises. A group of power companies,
or at least the Atlantic City Electric Company, proposed to develop
a 'Greenwich Industrial Park" in Cumberland County, a plan which, to
this date, has not materialized. The Park enlisted considerable sup-
port among the people in Greenwich Township, many of whom were
interested because of the sale or possible sale of their land.z

Cape May is the only county in our study which does not have an
officially adopted comprehensive plan. One was prepared, but when the
official map incorporating the plan was presented to the Board of
Freeholders in 1965, they killed it. Cape May has had its ecological
ups and downs, but the latter seem to predominate. A blg fish kill

due to pesticides aroused a good deal of wrath some years ago, and a

1Coastal Zone Management for Delaware, Sec. 5-2.

2Personal Interview with Carl Holm, Principal Planner, Cumber-
land County Flanning Board, 16 March 1972.
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pro-conservation member of the Freeholders had a resolution passed
calling for study of the desirability of development in the county,

and requesting that the state control development. But tempers cooled,
the Freeholder was voted out of office, and though there ls prospect
of a new comprehensive plan, it is not likely that anyone will try to
get an official map past the Freeholders in the near future. Summer
raesidents are far more ecology-minded than natives,l an unfortunate
situation, since it places wetland preservation in the light of domes-
tic colonialism, i.e., keep things nice for the rich.

It does seem that wetlands preservation is more favorably re-
ceived at the higher rather than the lower governmental levels. In
general, there is less than missionary zeal at the various county
planning and zoning offices over the struggle to save the estuary.

As they see it, local people have plenty of nature and not enough
development. City and suburban people have all the development they
can stand, and want to have room to get away from it once in a while.
The local attitude is understandable and perfectly reasonable, yet
the wetlands are a resource for all the people, and should be pro-

tected for the general welfare.

lPersonal interview with David Rutherford, Senior Planrer, Cape
May County Planning Board, 16 March 1972.
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3. EXERCISING JURISDICTION

There is some minimal evidence that the states are prepared to use
the legal powers they have to enforce enviromnmental laws. Officials
in the executive departments of Delaware and New Jersey expressed
confidence that the incumbent administration is sincere in its efforts
to save the state's natural resources. The department of Natural
Resources and Envirommental Control in Delaware has twenty-seven
"Environmental Protection Officers" in the field. They are hampered
by restricted authority, but the Department is trying to have it
expanded.l The Department of Environmental Protection, through the
Division of Marine Services, has at least six enforcement officers
in the field, to cover both the Bay and the ocean shores.2

Not so long ago, Jersey's Department of Environmental Protection
functioned mainly as a brokerage office for the granting of riparian
land, but this is no longer true.3 A letrter from Richard J. Sullivan,
Comnigssioner of Environmental Protection, to the chairman and members
of the Natural Resources Council in September, 1970 states that the
primary duty of the Council is to protect the state interest in ripar-

ian lands. Therefore, it must judge whether proposed grants, leases,

1Personal interview with John Bryson, Director, Division of
Environmental Control, Department of Natural Resources and Environ-
mental Control, State of Delaware, B March 1972.

2Personal interview with Richard Goodenough.

3Ibid.
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or permits are in the public interest., In demonstrating public inter-
est, the burden of proof is on the applicant, who must demonstrate
that no harmful ecological effects will result. Personnel from the
Department will make field inspections, when necessary, to determine
the veracity of the applicant's claims. TIf the Council finds that a
conveyance is in the public Interest, leases are to be preferred to
outright grants. The department will grant permits to fl1ll or other-
wise modify riparian land only when a conveyance or license to use the
land has been granted already. Permits will not be granted to private
interests to dredge raw materials for construction, when such an
enterprise 1s merely an exploitative mining operation. When legally
possible, an annual permit for previously licensed mining operations
to continue will be denied.1

Richard Goodenough, Director of the Division of Marine Services
in the Department of Environmental Protection, reports that the courts
have always been accommodating in granting injunctioms to the Division,
since it has a reputation for acting only upon well-established reasom.
In the court cases regarding tidelands, which the Department has argued
so far, it has never lost. There are over one hundred cases in New
Jersey now in litigation, thbugh most of them apply to the New York
Bay area.

Delaware's Division of Natural Resources and Environmental Control

has taken a different tactic to restrict riparian grants. Since 1966

153 September 1970.

2Perscmal interview with Richard Goodenough,
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it has granted only five acres to private individuals, beéZuse it 1is
the policy of the State to discourage such grants. A price.of one
dollar per square foot has been set for ten year leases. Grants are
not automatic even 1f the applicant is willing to pay this price.1
Elsewhere,lthe City of Lewes was piqued when the Delaware State
Planning Office ﬁvetoeda a proposed industrial park for the area
zoned "Industrial" on the 1968 zoning map of Lewes.2 The State Plan-
ning Office administers the Coastal Zone Act, and is concentrating
its attention on seeing how Delaware can work with the laws it has to
regulate tidelands development, rather than seeking further regulation.
It has already made several negative status decisions on proposed
extengion of non-conforming uses under the Act, one of which'was for
an offshore ofl loading facility twenty—sii miles from Cape Henlopen
“in thé Atlantic Ocean. The First State Pipeline Company prOpbsed to
construct this terminal, apparently as a speculative venture for re-
sale. While the state obviously has no control over the ocean beyond
the three-mile limit, the pipeline and tank farm would have been well
within Delaware's coastai zone; gs defined in the Act, and therefore,

the State Planning Office was able to deny the permit.3

lPersonal interview with John Bryson.

2Persona1 interview with Ronald Donovan, City Hanager, Lewas
Town Offices, 8 March 1972.

3Persona1 interview with John Sherman.
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Further evidence of the way laws can belie reality exists in the
administration of the Rivers and Harbors Act of 1899 requiring permits
for dumping refuse in navigable waters. The Corps of Englneers issues
permits, but the Environmental Protection Agency must give approval.
In s0 doing, it is guided by a policy memorandum stating proper pro-
cedure for deposition of dredge spoil. Permits can still be granted,
but the policy is to discourage them. Innocuous projects such as
placing clean sand spoll on areas away from shellfish beds can be
allowed., But clearly, the original application of the Rivers and

Harbors Act of 1899 has been greatly curtailed.l

1Telephone conversation with Nick Ruha, Navigation Permit
Section, Philadelphia District, U. S. Army Corps of Engineers,
27 June 1972,
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K. CRISIS FOR THE ESTUARY

The basic purpose of the Delaware Coastal Zone Act, the New
Jersey Wetlands Act of 1970, and the proposed New Jersey Coastal
Areas Protection Act is to extend state control over land use to
lands that it does not own and 1t 1Is not likely to acquire. 1In
attempting to do this, the states are coming dangerously close to
the law of constitutionality, for the laws of eminent domain forbid
it to take property rights wilthout compensation. Both the Coastal
Zone Act and the Wetlands Act are sure to engender lawsuits, very
possibly reaching the U, $S. Supreme Court. The Department of Environ-
mental Protection (New Jersey) is modifying the Wetlands Act to remove
restrictions on some relatively harmless "Type A" activities, such as
duckblinds and shooting preserves and thereby soothe local feelings.
The major ecologically protective points of the Act will remain intact,
however.l Similarly, the Coastal Zone Act (Delaware) has been watered
down to a degree, though 1t still serves its fundamental conservationist
purposes. An important problem here is the Coastal Zone Industrial
Control Board which hears appeals from the State Plammer. 1t is split
between conservation-oriented members and members who wish to minimize
red tape and to impose as few restrictions as possible, either for

simplicity per se, or to make things easy for developers.

1Personal interview with Richard Goodenough.
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Then there is the problem of fines, The Coastal Zone Act (Delaware)
provides for a $50,000 maximum fine, but there is nc minimum fine, so
whether a penalty would have any impact on a major corporation is left
to the court's decision. The Wetlands Act (New Jersey) specifies that
a convicted violator shall he liable to the state for the cost of
restoration of affected wetlands to their prior condition (insofar as
that is possible), and shall pay a fine of not more than $1,000. There
are seven cases involving the provisions of the Wetlands Act in the
New Jersey Courts at present.l Delaware has not yet begun to enforce
the Coastal Zone Act.

As for the proposed New Jersey Ccastal Areas Protection Act, the
maximum fine would again be $50,000. The Division of Marine Services
is in favor of this additional protective legislation to supplement
the Wetlands Act, but believes that there are technical deficiencies
in the new bill which must be corrected. One painfully ocbvious incon-
gruency is the attempt to prohibit offshore loading or bulk product
storage facilities in the Bay, when the ''Coastal area'" is defined as
the land between mean high tide and ten feet above sea level.2 Yet,
this provision is probably the major purpose of the Act. The compo-
sition of the Coastal Areas frotection Board, the appeal body, prom-

ises hot times if the bill is passed. Getting the Commissioners of

lPersonal interview with Richard Goodenough.

ZTelephone conversation with Richard Goodenough, Commissioner,
Division of Marine Services, Department of Environmental Protection,
State of New Jersey, 13 April 1972.
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Environmental Protection, Labor and Industry, and Community Affairs
to reach the unanimity of opinion needed for a decision might be like
getting Germaine Greer, Mae West, and Pat Nixon to issue a joint state-
ment on women's rights. At any rate, whether the bill will pass or
not is a moot poilnt: at the present time, there is plenty of feeling
on both sides.l

Another proposed bill, #931, has just been Introduced to the New
Jersey legislature. It would create an "Environmental Development
Commission” for Salem, Cumberland, and Cape May Counties, and would

be funded through the Department of Environmental Pror.ection.2

1Te1ephone conversation with Richard Goodenough, Commissioner,
Divislon of Marine Services, Department of Environmental Protection,
State of New Jersey, 13 April 1972,

2Ibid.
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L. HIGH NOON

The major project for Delaware Bay which has focused attention
on the area is the proposed offshore o0ll loading facility originally
projected for a location adjacent to Big Stone Beach in Lower Kent
County Delaware. What will the outcome be?

On April 25, 1972, the Army Corps of Engineers announced public
hearings on the issue to be held May 31, in Bridgeton, New Jersey,
June 1 in Dover, Delaware, and June 2 in Philadelphia. The resolution
of the U, 5. Senate Committee on Public Works directs thait the Engi-
neers, in studying project alternatives, '"shall insure that any pro-
ject proposals include appropriate measures for the protection and/or
enhancement of the environment."l The hearing announcement includes
a statement of background on the problem., In brief, at the current
rate of expansion of energy consumption in the United States, an
energy crisis is near at hand, particularly in the highly industrial-
ized North Atlantic states. Domestic oll resources are insufficient
to meet future demand, meaning that importation will have to increase
sharply, particularly from the Middle East. The new generation of
supertankers soon to enter service will have such immenge draft that
only the deepest ports can poggibly serve them. Therefore, will oil

be provided for the Northeast megalopolis? There are a variety of

1Philadelphia District, Corps of Engineers, Department of the
Army, "Notice -- Announcement of Public Meetings on Atlantic Coast
Deepwater Port Facilities Study....", 25 April 1972.
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proposals, but the most prominent one calls for the comstruction of
an offshore loading platform where oil could be unloaded from super-
tankers and pumped to the mainland. Big Stone Beach, Delaware 1s
located at the head of a natural deep channel in the Bay, and so 1s a
prime candidate for the trans-shipment facility in Delaware Bay.

Many other locations have been suggested, however, including seven in
Maine, one in Massachusetts, one in Rhode Island, two on Long Island,
two in New Jersey, one in Delaware at Cape Henlopen, one in Maryland,
and one in Virginia.

The Engineers’ announcement suggests other alternatives to an
offshore facility, involving lighter tankers, a trans-shipment terminal
in Canada or the Bahamas, shallow draft supertankers, deepened existing
ports, etc, The basic premise of the desirability of growth is given
no attention. Alao the question of national security effects any
decision: "These actions are of grave concern to the Nation in that

additional elements of foreign control will be introduced to the U. S.

fuel pipeline..."l

It might seem that New Jersey, and particularly Delaware, would
already have enough legislation on the books to prevent this heavy
industrial use from locating within their boundaries. But in Xent

County, though the Comprehensive Plan establishes the County's

opposition to the Big Stone Beach project, it is felt that the final

decision will be imposed from above. Delaware iz alsc afraid that if

1Corps of Engineers, "Notice - Announcement of Public Meetings.."
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they prevent the oil industry from using their coast, the project will
simply move to the other side of the Bay, and then the First State
would have the potential pollution without the unguent of revenue,
In New Jersey, The Division of Marine Services has not yet tsken an
official position on the offshore terminal, except to express its con-
cern for the varlety of.possible harmful environmental effects. In-
stead, it awaits the Engineers' study on the feasibility of the
project.l As of February 22, the Engineers were still awaiting a
Congressional grant to finance an investigation.2

Governor Rusgsell Peterson of Delaware has been at palns to ident-
ify himgelf with the cause of estuarine conservation. In 1971, the

magazine Delaware Conservationist printed his declaration that the

state should be selective in the kinds of industries it seeks to
attract, and that the preservation of the coastal zone is incompatible
with such heavy industrial uses as the petro-chemical industry.
Peterson deplored efforts to fashion the tidelands into the "Marcus
Hook to Philadelphia pattern," and registered his opposition to an
artificial island in the Bay for oil or other bulk prodyet trans-
shipment: ™"Some have charged that my proposal is extreme discrimina-
tion. They apparently mean égainst the refineries and those involved

in such development. To fail to do what I propose would, in my

1Telephone convergation with Richard CGoodenough, Commissioner,
Division of Marine Services, Department of Environmental Protection,
State of New Jersey, March 1872.

2Interview with Lou Caccesse, Philadelphia District, U.S. Army
Corps of Engineers, 22 February 1972.
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opinion, be discrimination against the people of Delaware!"l

Another article in the Saturday Review in March, 1972 has had

wider circulation than that of the Delaware Conservationist. It sug-

gested darkly that one of the reasons Governor Peterson championed
protection of the shore against new industries was because the DuPont
Corporation, whose special bailiwick Delaware is, prefers not to see
an influx of competition. This is but suspicion: what is known is
Peterson's identification of himself with the conservation of the

coastal zone. The Saturday Review article is in the form of an inter-

view. The prelude states that during the six-week debate before the
Coastal Zone Act was passed in June 1971, the Delaware Chamber of
Commerce, the State Building and Construction Trades Council, the
thirteen members of the Delaware Bay Transportation Company (includ-
ing Shell and Getty), Zapata Norness (which sought to build an artifi-
cial island for bulk product storage), and the U. S. Departments of
Commerce and Treasury vigorously opposed it. An Assistant Secretary
of the Treasury Department sent a letter to the Delaware Houae of
Representatives urging defeat of the Coastal Zone Act: "unless the
United States is able to receive these carriers, our ability to compete
will be seriously damaged."z- Ancother Assistant Secretary, this time
in the Commerce Department, favored the House with similar sentiments.

The Act was passed despite such opposition and has gone on to an

1Russe11 W. Petergon, 'The Quality of Our Environment", Delaware
Conservationist, XV, 1 and 2 {(Spring-Summer 1971), 4-5.

2Lindsay, p. 36,



uncertain future at the hands of courts and would-be amenders.

Peterson recalls a particular instance of pressure to which he
was submitted, and which he obviously resented. It is an important
example of the unreflective national boosterism which muddies the
whole discussion of future development of the Bay area. There are big
guns behind the offshore il project and no mistake. Interviewer
Sallv Lindsay asked the Governor:

Former Secretary of Commerce Maurice H. Stans is reported
to have said, "You are interferine with the prosperity and

securitvy of America." How did he become involved and what
was your response to that statement of his?

T don't remember his using precisely those words. He did

ask about my loyalty to our regicn and to our country. He

stressed that we needed to have energy in America, we needed

to have petroleum coming in, we needed to have a good mer-

chant marine. And therefore we needed ports that could

take the big, new, deep-draft vessels.l

Peterson's avowed policy is to strike a balance between develop-
ment and conservation, which does not place a premium or maximum in-
crease of population, and which does not discourage all growth. The
desired result would be modest growth, together with preservation
of valuable wetlands against heavy industry destructive of their
character. He envisions the coastal zone as a unigque and precious
wild area in the coming megalopeclis. But whether the laws which have
heen passed in Delaware and New Jersey, and the men who enforce thenm,

are up to the job remains to be seen. As Huck Finn knew, there are

plenty of places to pitch a dog through a woodpile.

lLindsay, p. 38
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AFPENDIX 1

HOUSES LISTED IN THE HISTORIC AMERICAN BUILDING SURVEY

DELAWARE

DOVER - Kent County - Del.

Christ Church (Episcopal)

Water and State Streets

Brick, with tower, early 18th C.
3 photos (1936)

DOVER VICINITY - Kent County — Del.
Cedar Tree Lane Farm
Route 8
Brick, twe stories, mid 18th C.
1 photo {1936)

DOVER VICINITY - Kent County - Del,
"Kingston-upon-Hull" (Dickinson House)
4 miles east of Dover on Little Creek Road
Brick, two storles, mid 18th C.

(addition early 19th C.)

1 photo (1936)

LEIPSIC - Kent County - Del.

Ruth House

Brick, two storles, late 18th C.
2 photos (1936)

LEIPSIC VICINITY - Keunt County - Del.
Octagonal School House {(Pleasant Hill Academy)
Stone and stucco, one story, early 1%th C.

1 photo (1936)

LEIPSIC VICINITY -~ Kent County — Del.
Quaker Meeting House

Brick, late 18th C.

1 photo (1936)

LEIPSIC VICINITY - Kent County - Del,
"Wheel of Fortune"

Brick, two stories, mid 18th C.

1 photo (1938)
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LEIPSIC VICINITY - Kent County - Del,
York Seat Farm
Wood, one and a half stories, mid 18th C.
{early 19th C. addition)
2 photos (1936)

LEIPSIC - Kent County - Del.
Snowland (Andrew Naudain House)

DOVER ~ Kent County - Del.
Parke-Ridgely House

Vincent Loockerman House
Woodburn {(Charles Hillyard House)

LEWES - Sussex County - Del.

Coleman House

Wood, two stories, late 18th C.
2 photos (1936)

LEWES - Sussex County — Del.

Maull House

Pilot Town Road

Wood, one and a half stories, early 18th C.
1 photo (1936)

LEWES -~ Sussex County-Del,

Metcalf House

202 West Third Street

Wood, two stories, early 19th C,.
2 photos (1936)

LEWES - Sussex County - Del.
Skellenger House

Pilot Town Road

Wood, one story, early 19th C.
1 photo (1936)

MILFORD VICINITY - Kent County - Del.
Mordington {Douglas Housze)

NEW JERSEY

BAYSIDE VICINITY - Cumberland County - N.J.
Dennis House
Brick, one and a half stories, early 18th C.
(frame additions) 9 sheets (1939)
8 photos (1939)
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CAPE MAY POINT - Cape May County - N.J.
Coast Guard Station
Delaware Bay
Wood, one and a half stories, late 19th C,
Eastlake type. 9 sheets (1937)

1 photo (1937)

FAIRTON VICINITY - Cumberland County - N.J.
Fairfield Presbyterian Church
Fieldstone, late 18th C.
10 sheets (1936)
2 photos (1936)

GREENWICH - Cumberland County - N.J.
Ewing House
Main Street
Brick, two stories, early 19th C.
6 sheets (1936)
3 photos (1936)

GREENWICH VICINITY - Cumberland County - N.J.

Davis House
3 1/2 miles from Greenwich on Davis Mill Road

Brick, two stories, early 19th C. 11 sheets (1935)
5 photoa (1936)

ROADSTOWN - Cumberland County - N.J.

Cohansey Baptist Church

Brick, early 19th C. 19 sheets (1937)
5 photos (1938)

ROADSTOWN VICINITY - Cumberland County - N.J.
Howell House
Roadstown Road
Brick, one story, late 18th C. (altered)
6 sheets (1934)
1 photo (1936)

ROADSTOWN VICINITY -~ Cumberland County - N.,J.

Wood Tavern
Wood, one story, late 18th C. (two story addition

early 19th C.) 5 sheets (1938)
2 photos (1938)

SEA BREEZE - Cumberland County - N.J.
Sheppard House
Brick, two storles, late 18th C.
16 sheets (1939)
5 photos (1938; 1939)
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GREENWICH -~ Cumberland County - N.J.

John Sheppard House (KJ-641)

Main Street

Clapboard, two and a half stories with one-
and-a-half-storied wing, pedimented
doorway; built before 1787 (with additions
and alterations). 18 sheets (1939); 6
photos (1941, including four interiors;

3 data pages (1940)

GREENWICH VICINITY -~ Cumberland County — N.J.
Samuel Ewing House (NJ-635)

Main Street

Stone and stucco, two and a half stories with
one and a half storied wing; probably built
1760-70 (with additions and alterations),
Dutch type. Sometime tavern. 11 sheets (1930};
2 photos (1941); 4 data pages (1940)

GREENWICH VICINITY - Cumberland County - N.J.
Thomas Maskell Store (NJ-660)
Main and Pine Streets
Clapboard, cone and a half stories; criginal
unit built 1796-1803 {with early extension;
later additions). 7 sheets (1941; 1942);
7 photos (1941) including three interiors;
5 data pages (1940)
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