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Preface

Although I had known Donald McKernan for several vears prior
to 1974, I was stunned one morning during the first substantive session
of the Third United Nations Conference on the Law of the Sea when, in
Caracas, Don informed me of his intention to retire from the State
Department. Iwas even more incredulous when he told me that he
wished me to consider replacing hini in his post. Those of vou who
knew Don will understand when T sav that [ was not asked, but told.

At the time I was an academic lacking, in my view, even the
most rudimentary skills and knowledge necessary to the task, except
for a deep interest in the legal aspects of fisheries management that
Do had nurtured in me since we first met. The very next morning [
was contacted by the Embassy and asked to drop by to start the
necessiny paper work. [ knew then that T had to aceept the challenge.

Don had been for some time Special Assistant to the Secretary
for Fisheries Affairs, and the bureau was only recently reorganized to
transform the joby into Deputy Assistant bL‘LICtdw In the Ul"!;’;dlll!dtlUlldl
sense, then, Idid not replace him, which was good because no person
couled ever have successfully done that. I determined to build upon
what he had established, and in the carly weeks and months 1 drew
heavily upon his inexhaustible storehouse of wisdom and was the
inevitable beneficiary of his constant moral support.

In short, Dor: changed my lite dramatically and was responsible
for giving me « priceless opportunitv. [ can never forget that fact and 1
am uite certain that I could never repay him were he here today.
Therefore, T am proud to offer this lecture in the memory of a truly
monumental persor.
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The 1982 Law of the Sea Treaty

One observer’s assessment of
the conference, the treaty and bevond

I refer to this treatment of the topic as the assessment of one
observer, because 1 believe it is important to emphasize that my
comments amount to no more than that. I bring to veu a pers(nml and
not institutional perspective which may be entirely different from, and
perhaps in contlict with, the views of any of the many hundreds of’
other observers of the conference scene. In addition, T caution vou that
these views are retrospective. Thus. thev mav be colered by the fact
that I make them with full knowledge of' the results which were
ultimately achieved. Thev may not be the same views [ held when the
outcomes were still indeterminate. Historv has a wav of shaping
recollection,

With such reservations, [ begin my recollections. I will discuss
my views on whether the conference was a success or a failure and
sotne of the specific events that affect my conclusions. I shall
necessarily touch wpon other aspects such as the degree to which the
conference has already shaped the law, offer some modest observations
on where we stand now and risk a somewhat abscured peck into the
Huture.

Success or Failure?

First. was the conference a failure? In a narrow sense, if one is
16 be truly objective, the answer must be a decided *ves™. In mv view
the treaty, at least in its present form. is at best moribund, if not in tact
dead. It is not, aud cannot be, the universal and comprehensive charter
for the oceans that we all zmticipnt( ' at the outset (')f[leg()tiali ions.
While at the immediate vear's end, 158 entitics had signed the
convention, 15 had not, including the United States. the Federal
Republic of Germany, and the United Kingdom.

1t is ironic that these three states together contribute
approximately 38 pereent of the budget of the United Nations, and
would have borne a similar proportion of the financing of the
International Seabed Autherity and its Enterprise. Perhaps of equal
signiticance is the fact that while 27 of the GO ratifications necessary 1o
bring the treaty into force have been received, none of the major
financial contributors, including the Soviet Union, is among that group.
Among those who are so included. the total obligation to the potential
costs of the operation amounts to only a few percentage points,

These cold facts suggest that the developed industrial states of
cast and west are not {locking to join i a process that produces a
significant financial commitiment to an international organization with
a most uncertain future. Even the U.S.5.R. would be forced to swallow
hard to meet its financial commitments. Nevertheless, the Soviets mayv
bie fempted o ratity (or the propaganda value they may perceive. Even
that possibility scems remote in a scenario where the United States
makes 1o contribution.

In addition to financial implications, seabed mining itsell'is
moribund. The preparatory Commission charged with developing rules
and regulations te be put into effect if’ and when the Seabed Authority
bt‘(omes a reality has predicted, optimisticallv in mv judgment, that it
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will be some 14 vears before the Enterprise. the deep seabed mining
company of the Authority, could go into production. Yet at the same
time, the state of the international metals market and the inability of
major consortia to obtain appropriate financing have led those
companies to all but abandon immediate plans to mine. According to
some knowledgable participants in that effort, it mav be decades before
production actually begins.

Recently, a signiticant picce of evidence has emerged bearing
upon the economic realities of deep seabed mining. The Australian
delegation to the Preparatory Commission tabled a study before Special
Commission 2 dated January 14, 1986, According to this studv, betore
such a high risk venture as scabed mining could be viable enough to
altract the necessary private capital, it would be necessary to project a
discounted cash flow rate of return on investment of at least 18 percent.
The study projected the rate of return for the Enterprise at only 1
percent, and for private mining options at no more than 4 penem
Before the 18 percent figure could be reached, according to this study,
the present aggregate metal prices would have to double. This turn of
cvents seemns unlikely given that the rate of return for land-based
mining companices fell from 18 percent in 1979 to a negative § percent
in 189483,

Finally, it appears that it will be some time—muonths if not
vears—before the Preparatory Conrmission completes its work, Until it
does, it will be impossible to tell whether emerging rules and
regulations will prove sufticient to entice recalcitrant industrialized
cowuntries into the treaty family. Resuits 1o date do not so indicate.

Even if' the ratitication process proceeds at the present rate of
about eight per vear, it would be tour to five vears before the treaty
could possibly come into force. If one is persuaded, as T am, that
significant major plavers will still hold back, it is impessible to helieve
that the treaty has anv meaningful life. The Authority, hampered by
insuflicient financing and lacking in appropriate technolegy, would be
inctiective at best and, at worst, an international boondoggle with its
major resources absorhed by institutional rather than operational
objectives.

Realism, thus, compels me to wonder whether it is merely
naiveté or false pride thit continues to drive many states to pump
money into an operation that seems to have little or no chance of’
substantial success. Only the unlikely prospect of major changes in
attitude on the part of the plavers in this charade holds any real hope
for salvage. Fven if it is sustained by the contributions ot a number of
relativelv minor plavers in the game. it will still be perceived as brain
dead. I must conclude, iken. that the treaty, as a document of
international agreement, is inetlective.

My lament is over once-held hopes and aspirations for a treatv
as an etfoctive international charter of a global nature. 1 hasten to add
that there always has been and continues to be a viable public order of
the oceans. although its parameters may not be hard and clear. It lacks
bright lines.
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Later I shall speculate upon the structure of this order in a post-
conference era. but first I shall outline my perceptions about certain
events that mav have contributed to the present state of affairs,

Leadership and Procedural Matters

To the extent that the conference was institutionallv successtiil,
the credit, to my mind, is to be laid to its leadership and to its ability
to structure procedural rules that perhaps were the only ones adequate
1o the nanagernent of such a large and complex negotiation. In this
regard, a kev decision was made in Caracas with the adoption of the
procedural rule on consensus giving life to the “gentlemen’s agreement™
of the General Assembly. The consensus rule gave a structural
foundation necessary (o moving the treaty as a package and avoiding
fractionalization of issues,

The consensus rule alone was insuflicient to guarantee
successiul conference management. It was supplemented in the next
conference session in Geneva by a decision to place responsibility on the
committee chairmen to produce a single negotiating document and,
subsequently, the introduction of a unified, single such document. The
combrnation of consensus and the introduction of a single negotiating
text was the foundation of the package deal. No other procedure, to mv
mind, could have stood as much chance for success. These procedural
fuestions were. of course, intimately related to the scope of issues to be
taken under consideration.

Prior to the conference, it had been the U.S. view that anv
negotiation on law of the sea issues be undertaken in mmnqe'able

packages”, a euphemism for separate agreements on different subjects,
as wits the case with the 1958 Conventions. This was not possible for at
least two reasons:

® In 1971, President Nixon had taken the public position that

the negotiations should cover a wide range of subjects. President

Johnson, before him, had referred to the oceans as the cormmon

heritage. This theme was the same as that incorporated by Arvid

Parde in his speech before the General Assembly in 1967. At the

same time, the cornmon heritage theme appealed to those who

were enticed by Pardo’s view of the oceans as a vast world
commons, and many newly emergent nations saw this as an
opportunity to create a new global charter in which they might
be major participants.

® There wus not uniform support among Americans for the

manageable package approach. Some believed there might be

advamagw to negotiating the protection of national resource
interests in U.S. coastal arcas by creating a situation that
required clear demarcation of the extent of those interests.

The Comprehensive Package

In any event, the decision was made to address all oceans
interests in a comprehensive negotiation. Whether that decision
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contributed to the advancement of the negotiations is a uestion that
can be answered both “ves” and “no

I believe that in at lcast the early stages of negotiation the
answer might well have been “ves”. One major advantage, from myv
perspective as a second committee negotiator, was that the inclusion of
the (question of seabed mining upon the agenda and its assignment to
the first commiitee provided a forum that engaged the attention of
those interested in advancing third world conceptions of resource
allecation. The idea of creating a vast infernational area beyond
national jurisdiction appealed to them. Furthermore, the decision
allowed the second committee, which bad within its jurisdiction all
important coastal state resource questions, (o deal with those issues
etficiently and with a minimum of ideological rhetoric.

This allocation of conference resources was not met with major
opposition probably because as manv developing couniries were coastal
states as were not. Moreover, the split in jurisdiction between the
committees enabled some to advance their political objectives in one
comrmittee while concurrently protecting their real inferests in another.
In other words, while many states were activelv and vocallv pushing the
concept of the common heritage of mankind in the first committee,
they were agressivelv ignoring the substance of that concept elsewhere
by adv ocating the continental shelf doctrine and the exclusive economic

Zone.
In retrospect, I am mildly amused that it was the United States

that was so frequently singled out as the destrover of the concept of the
cormunton heritage of mankind. The biggest resource grabs trom the
grasp of world sharing occurred in the second committec with the full
support of many strong coastal state advocates among the Group of 77
This is not to say, of course, that the United States was not among
them.

To understand the nature of our resource interests, one need
only look at the 1970 preposal of the United States for a trusteeship zone
with regard to the continental shelf. That proposal, which appeared to
cut off coastal state shelf jurisdiction at a very narrow limit, in fact did
just the oppositc while at the same time protecting U.S. navigation
ohjectives. Our early position opposing an economic zone of extensive
proporticns must, in this light, be seen as essentiallv tactical—a
“goodv” to be traded away an an appropriate point. No one could reallv
believe that the United States fervently rejected extended jurisdiction
adjacent to its own coasts if that control could be tied to and limited to
resource ¢uestions.

But the question as to the wisdem of including mining in the
total package can just as easily be answered “no”. It was the issues
represented by that package which eventually caused the conference to
end in discord and frustration. The bombastic rhetoric of both sides
eventually overwhelmed the patient efforts of wise compromisers and
carried the conference unerringly to its tumultucus conclusion.

Nevertheless, it was probably inevitable, even desirable, to
include mining in the package. The mood was such that stubborn
retusal by the industrialized states 1o consider the issue would most

likelv have resulted in early failure of the eftort. Moreover, the
argument can be made that agreement on navigation and coastal state
resource issues within the context of a broader and globallv acceptable
charter for the oceans is far preferable than peacemeal treaties to
which only a limited number of states would feel compelled to adhere.
If one accepts this as the proper conclusion, then the next, and more
difficult question to be addressed is why the conference, so successful
in its other areas of negotiation, was unable to reach a satisfactory
resolution with respect to deep scabed mining.

It is here that one should be particularly sensitive to the
necessarily sumemc nature of my comments. My view of the dvnamics
of the conference is but one among many, Only when those many
purspectives are known and studied could any altempt be made at
objective conclusions. Even then it is unlikely that these varied
perspectives would lend much of value for modelling large multilateral
conferences in the future. Further, it is not my purpose to ascertain
fault or to lav blame, but rather to speculate about some of the
conditions, attitudes or events that led to the inevitable conclusion.

The Role of Ideology

First, let us consider the question of ideology, although 1 doubt
that the term is uniformly understood. There is no doubt that
fundamentally different philosophies plaved an important role in the
failure to achieve consensus. Strife was intense between those who
sought to advance the principles of the new international economic
order and the reallocation of global resources and those who
supported, to a greater or lesser degree a free market philosophy.

Ircnically, at no time was there anv demonstrable and
immediate prospect of the exploitation of manganese nodules. This
improbability gave an air of unreality to the negotiations, an
atmosphere which enhanced rather than diminished the temptation to
rhetoric. The rhetoric was largely absent in the second committee,
where representatives dealt with matters of significant national interests
wlhich could be quantified. As a result of these fundamental
diferences, a parallel svstem was adopted to effect a workable
compromise. The result of the decision to accepl 4 parallel svstem was
the production of texts of almost overwhelming complexity. In essence,
the emerging texts outlined a global seabed mining contract, and, that
being su, a vast number of contingencies had to be taken into account.

In retrospect. 1 would be inclined {o inquire from the mining
comparides whether under anv circumstances they would be tempted to
seck a uniform contract for land-based mining to be applicable in every
country in which they might have an interest. I sincerely doubt it, and 1
believe they would think me addled. Yet we embarked upon this
incredulous cour: se, attempting to negotiate extensive safeguards and
guarantees that were difficult to comprehend by the sophisticated
delegations, let alone those less so. Certainly, the disparity in knowledge
and sophistication did nothing to lessen the tendency toward rhetorical
response on a sormetimes highly simiplistic level.
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The United States chose to deal with the ideological differences
in a verv clever way—so clever that the decision, seemingly wise at the
time. mav have been one of the most untortunate of the conference. If
one carcfully examines the texts—and this is not limited to the mining
texts—one can detect a consistent pattern, First there is concession to a
rhetorical principle which is then circumscribed with precise language.
In the second committee texts, tor example, one finds that the waters
within an archipelagic envelope are subject to that state’s sovercignty
which extends to the air space, the seabed and subsoil, and all
resourees contained therein. But then one discovers that this
sovereignty is exercised “subjeet to this Part™. What follows is a series of
detatled provisions that make clear there is in fact no “sovereignty” over
these waters in the classic international law sense.

This technique of giving with one hand and taking awav with
the other was emploved in spades in the mining provisions. Article 136
states that the Area and its resources arc the commaon heritage of
mankind. That this phrase implies common ownership is further
reinforced by the next article which vests the resources of the Area in
mankind as a whole. Yet the mining provisions as a whole spell out
precisely what is meant by the “common heritage of mankind™,
particularly those provisions that deal with the distribution of revenues,
and 1he allocation of and access to mine sites. Arguably, such provzﬁlona
as that dealing with production controls are the same. A close analvsis
of the production limitations can but lead to the conclusion that thev
are ephemeral at best, a “no bite” set of rules. Yet the principle of
production controls was conceded.

This widespread concession of principle while tactically
retaining loaded words in the texts contributed markably to the
rejection of the treaty by the United States. Although 1 was persuaded of
the correctness of the technigue at the time, I now consider it a
signiticant blunder. That blunder was compounded by the accepiance
of titles to the articles dratted by the secretariate but at no time
negotiated or even discussed. Many of these titles merely wave a red
flag at those with ideological concern: Article 136, “Comumon herudge
of mankind”™; Article 140, “Benefit of mankind™; Annex II1, Article 5
“Transter of technology” are a few examples. This concern is most
clearly illustrated in the six principles President Reagan set forth as
essential for U.S, support for the treaty at the completion of his
administration’s review. The one least noticed was the requirement that
the treaty establish ne unsatisfactorv precedentu for future negotiations
on other subjects. For “precedents” read “principles”, Finally, it is no
secret that ideology, hawever, defined, plaved a prominent role in the
final sessions of the conference after the election of President Reagan.

I must stress that while it was quite clear to me that key plavers
in the new administration wanted nothing to do with this treaty in anv
form, the delegation itself was not in consensus. Some, of course,
rejected the entire structure with conternpt. Others were of the view
that if the difficulties secn by the president could be corrected to an
adequate degree, the treaty would be acceptable to the United States.
That was, atter all, what the president had said. Those in the latter
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group, I believe, saw real problems in the mining texts that would in
fact make it problematic whether an unsubsidized mining segment in
the United States could operate profitably under the treaty. They
believed that if the mining industry were satisfied, opposition to the
treaty would diminish, i not disappear. These people were to be
severclyr disillusioned.

Following the decision not to sign the treaty, comments were
made befire various fora to the eftect that even had the mining
industry been satistied, the administration would still have found the
treaty fatally and uncorrectably flawed. In sum, then, the ideological
differences over a resource that could not have been expected to
produce meaningtul revenues during the life of an average freqaty plaved
an inordinately prominent role in the negotiations, and attempts by
both sides to paper them over with clever drafting techiques failed.

Barriers to Agreement

But the ideological problems were not the only ones that
brought about the present state of affairs. 1 previously alluded to the
role that complexity plaved in making agreement more difficult, and [
believe it should be underscored again. While studies by the secretariate
and papers from academic institutions did much to alleviate this
problem, they did not eliminate it. As the conference wore on, the
United States, sensing that its initial strategy of spelling evervthing out
in detail was leading to a negotiation that could last for decades,
reversed its policy dnd sought to remove much of the detail by insertion
ol manv references to rules, regulations and procedures of the
Authority, to be negotiated subscquent to the adoption of the treaty,
prcsumdblv in the Preparatory Comrnission. The concept behind this
change of policy was threefold:

¢ [t would simplifv the task of the conference.

® The details could be negotiated in what was perceived as a
technical negotiation, as opposed to a political one, thus
rernaving most of the rhetoric.

® These rules and regulations could then be produced before
the U.S. Senate in the course of its deliberations to reassure it of
the workability of the systen.

Despite this eflort at simplification, a great deal of difficult detail
remained, and the United States insisted that the key points remain in
the body of the treaty itself. It was diflicult to achieve compromise on
much of this detail, No pne knew much about the practical
requirements of deep seabed mining, and this uncertainty left both
sides unwilling to cornpromise an unknown future.

The next barrier to consensus flowed from a number of
unforeseen events. I shall refer to three that in mv mind played
important parts in the results. The first was the procedural decision of
the conference te prepare a series of negotiating texts. In my previous
comments [ described this as an important positive step. It also had its
negative side. It placed a great deal of power, in the early stages of the
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conference, in the hands of the respective committee chairmen. That
choice was necesary if the conference was to progress, but it was also
uniformly understood that each chairman would include in his
negotiating texts only those provisions which had in fact been fully
discussed. It was on the basis of such full discussion that each
chairman was to draft articles that would lead toward compromise,

In large part, the chairmen followed that procedure, but there
were notable exceptions that damaged the negotiating process. Perhaps
the most notable example was the revised version of the first committee
text that emerged following the tifth session of the conterence in 1976,
Although there had been considerable discussion of the first committee
issues, notably under the leadership of Jens Evensen of Norway, few
results of that negotiation found their way into the revised text, and

many did tind their way in that had not been negotiated at all. The
reaction of the United States was sharp and prompt, including a not too
veiled threat to reconsider participation in the conference. Such events
set back the conference timetable, undercut confidence in the
procedures of the conference, and caused general confusion about the
state of the plav.

This event was of suflicient proportion that the conference was
forced to adopt new procedures to ensure that no one person could
muske changes in the text unless they were agreed or unless it appeared
through debate in plenary that the change was likelv to improve the
prospeet for consensus. The arbitrary manipulation of texts was
exacerbaied and facilitated by the lack of clear cut workable procedures
in the first committee. Over the course of the conference » just about
every procedural device was used to attempt to facilitate negotiations,
but none seemed to work well, Informal groups, working groups,
seminars, and the like abounded, sometimes with more than one
group tocussing on the same {opic at the same time. It is not surprising,
that unproductive, or even counterproductive, procedures produced
unproductive results.

Another contributor to confusion was the internal politics of the
Group of 77 and of the African group, which involved the role of the
chairman as well. On this aspect, I will not dwell, because it would
lead me to comment on personalities, and for obvious reasons I will
not do so, Suffice it to sav that there were throughout the conference
substantial leadership and personality problems affecting the work of
the first committee. This difficulty relates as well to mv next comments.

A significant series of events having, 1 believe, an important
lung-term effect on the negotiations, vccurred beween the sixth and
seventh sessions of the conference. The government of $ri Lanka
changed. and shirley Humilton Amerasinghe was replaced as the head
of the sri Lankan delegation. Although the government of Sri Lanka did
not object to his continuation as conference president, several Latin
American states did, on the ground that the conterence rules did not
permit one to hold the presidency unless he or she was an aceredited
member of a delegation, The stated reason for the objection was a
superficial one onlv. There had been growing for some time sub rosa
discontentment among some Latin American states with respect to the

presidency. This unrest was slowly growing into hostility. Much of this
feeling arose when the president transferred the approval of text
revisions from individual chairmen to the colleginm, that is, the
president and the chairmen in concert.

Many Latin states had a strong interest in the second committee
texts. They were comfortable in the knowledge that these texts had been
under the surveillance of Ambassador Andres Aguilar, a fellow Latin
from Venezuela, and an able leader with broad and deep knowledge of
the workings of the second committee materials. They had less, and in
some cases no, confidence in the ability of President Amersinghe to
protect the interests that they had fouqht hard to have reflected in the
provisions accepted to that time. Thus they grasped enthusiastically at
the opportunity provided and campaigned to unseat Amerasinge, This
angered the Asians who sought and eventually achieved the support of
the African group. Ultimately, the Latins were soundly defeated when
Amerasinghe's seat was confirmed by vote. The depth of their feelings
was confirmed by a svmbolic walkout of the Latin country
representatives io the conference.

It 15 my belief that some Lating had hoped to elevate Aguilar to
the presidency but had underestimated the Asian determination to hold
o This seemingly trivial hiccup in the conference schedule had rather
profound ramifications. First of all. Amerasinghe was no longer
perceived as a consensus president, and this fact weakened him in his
dealings with individual delegations or groups. His power to command
results was vastly diminished. This was evidenced by occasional open
or elandestine threats 1o challenge his rulings by vote.

The second, and by far more significant, result of the bdtlle was
the substantial power shift that occurred within the Group of 77. In the
carly davs of the conference, it could be said with some conhdence that
the leadership within the group was Latin-dominated, particularly by
Brazil and Peru. The United States accepted this appraisal, and there
was a feeling that anything that could be negotiated with these two
countries stood a chance of being accepted by the Group of 77 as a
whole. In other words, the United States perceived that the Latins could
“deliver” the Group of 77

This had a number of consequences. The close relationship of
the United States with these countries, which was open and apparent
and which was privately referred to as the “little Mafia™, bred
resentment not only among Asians and Africans within the Group of
77, but alse among other Latins who felt excluded. This latter factor led
Mexico, for example, to defeat efforts by a small negotiating group
known as the “secret Brazil group™ to achieve changes in the text that
had been quietly negotiated.

The fight over the presidency vastly reduced the power of the
Latins to influence positions and decisions within the group. Yet, no
other strong leadership emerged so that in many instances the group of’
77 was simply unable to take any position at all. The complcuon of the
contference had drastically changed in 1978, vet, through various
procedural devices the conference was able to proceed along a positive
line, albeit slowly, in the direction of consensus.
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Changes in U.S. Stance

This brings me to the final event I wish to discuss and it is, of
course, the change in the 1.8, administration at the end of the
conference. While this mav seem like an abrupt change of subject,
there is a relaticnship which I shall describe.

The change in the administration brought about significant
changes in attitude, and with them important shifts in emphasis. Prior
administrations placed substantial weight, not only on the resolution of
parm.u]ar resource and military issues. but also upon the role of the
treaty in reldtlunalnp to broader questions of world pubtic order, global
unifor mity in an area of the law where previously no such uniformity
existed, and the peacefill settlement of disputes by a meaningtul and
effective mechanism. The new leadership placed heavier emphasis on
the protection of U.S, economic and industrial interests, ag perceived by
them. Even previously consistent Defense Department objectives
becaime modified. Earlier U.S. conference positions reflected clearly the
determination to preserve naval mobility and protect U.S. security
interests. This was well exemiplified by the continual linkage of
acceptanee of the concept of the exclusive cconomic zone with such
subjects as the satisfactory resolution of a transit regime through
international straits.

In this period. the attention of defense representatives was
largely devoted to the second commiittee. After the election, while
navigation issues continued to be a concern, a new element found its
way into their thinking. Navigation issues were perceived as short-term
pmblems which could be managed with or without a treatv if
necessary. Perhaps with the OPEC experience fresh in mind, there was
a growing emphasis on assuring to the United States a supply of’
strategic minerals to sustain the national lighting capacity well into the
future. Deepsea minerals—nickel, copper, cobalt and manganese
were seen as important long-term strategic imperatives. Thus attention
was refocussed on the first committee. Committee two tactics were
confined solely to the preservation of gains already obtained.

Here, [ must diverge into personal comment. At ho peint was it
ever marde clear to me how deep seabed mining operations could ever
be made secure, nor was it ever clear to me why a venture so
speculative as deep seabed mining could loom so large in our strategic
planning,. In any event, 1.8, members of mining consortia happilv took
this signal, and propcrlv &0, as cvidence that the administration was no ¥
longer willing to aceept delegation judgments at face value, and that
the industry’s leverage with the delegation was vastly strengthened.

Therefore, they embraced the new concept, but did not. in myv .
judgment, fully understand that this concept went far bevond a
commitrnent to seek only the changes desired by the mdustrv

Another impact upon the course of negotlatlons was the change
in the structure, tactics, and objectives of the U.S. delegation itself, and
of its relationships with various components of the conference as an
institution. Following the election, the constitution of the U.S.
drlegation changed drastically. New playvers were added. Some tormer
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plavers returned. And a substantial number of members in all arcas of
interest werce removed from the delegation. This reorganization caused
difficulties at a time when the United States needed most to be unitied
and to capitalize on its depth and sense of continuity.

This lack of continuity cannot be overemphasized. There was
march less instituitional memory than in any other period of the
conference. It is mv belief that this led us into some basic missteps.
First, important personal relationships were lost between the delegation
and major conference participants. Second. few remaining on the
delegation had anv real sense of the import of changes—some subtle
and some not so subtle—that had oecurred in conference dynamics
over the vears. I previously referred to the shifi of power within the

Group of 77. It was not clear to me that this fact was tullv grasped.
There was a tendency to believe that the old puwer structure was still
in place, with resulting (Weremphaql‘% on the influence of the Latin
Americans in the Group of 77. We mayv well, as a result, have created a
situation where Communications were not so effective as thev should
hawe been with segments of the conference community.

It is hard to compute the magnitude of this preblem, but T think
one example is indicative, I refer to the now infamous “Green Book™,
the detailed book of amendments to the treaty tabled Ly the United
States during the 1982 New York session. Prior to that time, discussion
had been centered upon a paper (presenting alternative solutions to
outstanding problems) that was prepared by the U.S. dclcgation.
Purportedly in response to demands by the Group of 77 that specitic
proposals should be tabled so that the Group of 77 u)uld see in some
detail how far the United States intended to go in attempting to modify
the foundation principles in the seabed mining provisions, the Green
Book was prepared and disseminated with a clear announcement by
the U.S. representative that the book in no way amounted to an
ultimatum. The shock in the conference was instanianeous, with the
group rejecting the book as any kind of basis for negotiations. The book
contained the ultimate 1.5 posnl(m cn all putstanding issues. Only
subscuently was the possibility raised, with some bllbbtdnlldl
foundation, that this book had not been demanded by the entire Group
of 77, but onlv by certain representatives among them. Be that as it
may; the damage was severe, Contusion was the order of the day, with
mixed signals everywhere.

A group of lesser industrialized countrics, called the Group of
11, atternpted to salvage the situation by tabling their own morc
moderate set of articles, but that eftort failed to obtain U.S. support
since not all of the issues represented by the President’s six objectives
were covered. Moreover, the Group of 77 made clear that they would
not permit discussions outside the scope of the eleven’s proposal. This
tense situation had been made inevitable by the long 18-month period
during which the administration reviewed the provisions of the treaty.

During that period, negotiations almost came to a standstill.
The period of inactivity created an atmosphere of doubt and
uncertainty among delegations, including our allies. The Soviets took
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the opportunity to step up propaganda cfforts, Credibility in the
sincerity of the U.S, intentions fell. As a result, the 77, deI‘lnL, the
worst, hardened their negotiating positions. They were beginning to
believe, correctly or not, that no matter how many concessions thev
might make, the United States would demand more. By the time the
review was completed and negotiations resumed, it was undoubtedly
too late to hope tor a successtul result. Cormmunications had broken
down, and distrust ran high.

The situation was cxacerbated by the untimely death of Shirlev
Amerasinghe. Ambassador T.T.B. Koh of Singapore assumed the
presidency atier a period of intergroup mancuvering. Koh was an
entirelv different tvpe of president. He took a more active interest in the
substance of the negotiations than had Amerasinghe, a masierful
manager of conference dinamics. Koh was not only interested in
bringing the conference to a (111ick and successfid conclusion, but he
also had an intellectual interest in the kind of treaty that might cmerge.
His inability to draw substantive discussion from the U.S. delegation

during the ]unrf review period, I believe, frusirated him and motivated
him to put pressure on the United States by insisting that the treaty be
concluded in 1982. Tt was an impossible feat, as history now records.

Treaty Status

While the treaty has a large number of sighatories, it is not vet
in force, and it appears that it will be seme time before that event
occurs, Twenty-seven ratifications have been received—slightly fewer
than half of those required. But to say that the treaty is not in force
does not mean that it lacks force. Certainly, as to the signatories, the
Vienna Convention places upon them the obligation o act in such a
manner s0 as not to defeat the objectives and purpose of the treatv.

While this gives signatory states a great deal of leewav, they are under
considerable restraint. Even as to non-signatories, the convention is
having its impact, To the extent that the provisions of the treatv can be
said to codify customary international law, non- ﬂgnatorlc% carry the
burdens and may claim the benefits of those provisions.

Much has been written on the requirements of customary
international law, and it is not my purpose to reopen those arguments.
But, assuming that some provisions of the treaty are expressions of
custom, which are they? It is not possible to reply with any degree of
accuracy or comprehensiveness, Certainly some are clear. 1 refer 1o
those provisioms which are borrewed trom the 1958 Geneva
Conventions and which have been widely respected. Rules concerning
the flags of vessels and piracy are prime examples. Even countries
which had not achieved independence in 1958—thus did not participate
in those troaties—recoa,nize the beneficial protection of such provisions.
Some other provisions of the treaty, while entirelv new cancepts, seem
to have been widely accepted in prln(nple The concept of the exclusive
economic zone is one such example. Still other parts of the treaty, also
representing new concepts, are much more (uestionable.
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Archipelagoes

The United States, through its President, has made the claim
that most of the non-seabed provisions of the treaty represent
customary international law. It has not clarified which, if any, of these
provisions are not. [ doubt very sincerely whether the United States
would be willing to admit that the concept of archipelagic sovereignty
over resources is such a principle, unless it could be assured that the
safeguards for archipelagic sealanes passage as set forth in the treaty
will be accorded to its vessels. Thus, it is clear that the United States
seeks to breathe life into the treaty except for the seabed mining
provisions, and thercby seeks to claim all the non-seabed rights
without the burdens of Part XI and associated articles.

The nation has been, and is continuing to be, accused of
adhering to the provisions it likes and discarding the others, contrary to
the spirit of the consensus and the pdckaae deal. To the degree one
could argue that the seabeds provisions, being highly institutional in
nature, cannot represent customary international law and thus need
not be tollowed by the United Stales, the administration seems to be on
high ground. One cannot create an organization or sets of contractually
based rules by custom. Even if this were possible, the United States
consistently and clearly stated ihroughout the conference that seabed
mining is a {freedom of the high seas and will remain so until the law is
changed by an international agreement to which it is a party. It has
been consistently recognized that a rule of customary law cannot affect
a state which has openly rejected it.

Straits

One of the most impoertant new parts in the treaty from the U.S.
perspective is the international straits chapter. Here, again, it has been
argued that these rules reprmcnt custamary international law. It has
been just as \.’1.‘_’{}['(]11::1\’ argued that they do not. What is the truth?

Clearly, there is no widespread dgreemcnt on the issue. Many of
the rules in the straits chapter are detailed, and it is difficult to find
sufficient state practice at this {ime to support their inclusion as
customn. Further, some of these rules, such as those relating to the
establishment of binding traftic separation schemes and sealanes,
require institutional implementation. But the real issue is whether the
general principle of transit passage is one of which the United States
and other non- signatories may claim the benetit. I is highly impaortant
that these rights cbtain in such critical areas as Malacca, Hormuz, Bab
el Mandeb, Gibraltar, and others. This is a national security issue of
first magnitude,

The underlving problem lies in the distinction between non-
suspendable innocent passage and transit passage. The former is the
regime of the 1958 Convention, but does not satisfi- the necds of
modern naval powers. The latter, which includes the rights of
submerged transit and overflight, is new. From that perspective, the
rights appear to be contractual in nature, thus would not be available
to non-partics. Yet there is a more fundamental principle of
international law—one of the oldest—and that is the basic right of
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international communication, a right which lies at the foundation of
international law itself: This right was adequately provided for when
territorial scas, at least arguably, extended no further than three
nautical miles. The extension provided for in the treaty 10 12 nautical
miles (and probably recognized as custom) cauges conflict with the
communication principle in these restricted waters. Arguably, then, the
older and more wigely protected principle should suffice 1o assure that
the prior practices of maritime powers will continue. Time, of course,
will tell. Surely, the high degree of necessity of protecting the rights of
passage will be recognized, and not llghtlv discarded. If they were to
be. the maritime powers would be forced to seek new ways, perhaps at
high financial and political cost, to assure their continued mobility.

Exclusive Economic Zone

Let me return briefly to the exclusive economic zone. The
practice of declaring such zones is so widespread. with broad
international recognition. that no one would scriously argue today that
the principle of coastal state resource jurisdiction to a maximum of 200
nautical miles is not a right under international law. For the most part,
the new national laws on the subject have sought 10 be consistent with
the provisions of the treatv. The new Mexican law is a prime example.
and., in large part. U8, law is also consistent. Thus the treaty, though
not vet in toree, has made a major contribution to the development of
this law.

With respect to fisheries. the EEZ concept has bestowed upon
coastal states the kind of control over resource management decisions
that thev have long sought and desperately needed. Again, the
conference created widespread rccogmtlun of the beneficial nature of
such rules, and thus thev will survive whether or not the treaty goes
into force.

Consistency

The United States, as i has the right to do, has taken advantage
of this change in law. although its cwn law is not entirelv consistent
with the treaty. The treaty rule with regard to enforcement of salmon
regulaiions is not the U8, rule on the subject. Moreover, the U.S. law
and position with regard to tuna is not supportable under international
law, and I think it is high time this is recognized. The U.S.
interpretation of thal article is rejected by the vast majority of the
world. It has caused contflict with our nelghbm s and vastly reduced our
credibility with friendly nations in the South Pacific which in turn has
paved the way for increased Soviet presence and influence in the area.
This latter factor alone should convince those at high government levels
of the need for a policv change, but the implications of the policy
bevod fishing seem to have been ignored.

Variation from non-seabed provisions by the United States, being
a non-signatory, cannot encourage other states, sighatories or not, to be
conzistent. On the contrary, non-consistent acts by the United States are
open invitations to others to vary their own conduct from that called
for in the treatv. The grewing apprehension on the part of others that
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the United States is preparcd to adhere to infernational law only when
it suits its own purpeses, coupled with a lack of etlective dispute
settlement mechanisms on the international plane, creates an
atmosphere in which the temptation 1o do as one pleases is indeed
areat.

Perhaps the most chilling example, although by no means a
tvpical or common one, is the recent clash in the Gulf of Sidra. I the
United States insists on certain rights in the name of security, how far
will others go o assert a similar claim? Absent the treaty, there is
simply no etfective forum to resolve such differences.

The temptation tu protect national interests is by no means
limited to nations with hostile intent. Recently, for (‘mmple Canada
announced that beginning in 1987 it will nnplcmem a system of’
straight baselines enclosing its arctic area. a decision which the United
$tates believes is in vielation of” the spirit if not the letter of the treaty.
Would Canada’s consideration of its national interest have been viewed
differentlv if both countries were supporting the treaty?

The Continental Shelf

The United States has not vet clarified its policies with regard to
many specitics of the non- seabeds texts. With regard to the continental
shelf, for example, there are questions regarding how far it is prepared
to tollow the treatv. To date, it has announced that there is no change in
the policy with regard to the shelfl This could mean that the United
States rejects the new definition of the outer limit of the shelf and
continues to adhere to the exploitability test of the 1958 Convention. Or
it could mean that the administration wiscly has recognized that there
is no need to clarify this situation at the present, because there are no
putential conilicts torcing more precision.

If the administration were to embrace the new definition, it
could be accused of giving tacit recognition to an Internaiional Seabed
Authoritv. It was the creation of that bodv that precipitated the need for
a more precise definition of where national jurisdiction ceases.
Furthermore, it would be difficult for the United States to embrace the
new detinition without also dealing with the treaty provision
addressing revenue termsj on the ghelf bevond 200 nautical miles.
This provision was the sine gua non to the general acceptance of a
generous outer limit. One goes with the other. At some time—the point
at which more extensive drilling becormes possible and feasible—the
United States will have to come te grips with such problems, along
with its views on the applicability of provisions for the boundary
review commission.

Deep Seabed Mining

Mining remains a severe political problem. Although it is
nonexistent, it is still a serious source of contention. The United 5tates
did not and cannot accept the mining provisions in the treatv. It is
arguable as to what extent some of the protested provisions—such as
production controls, access, and participation—are truly damaging.
Nonetheless, the package was, in my mind, correctly rejected, even if’
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for the wrong reasons.

Can the mining package be changed? For the foreseeable future.
the probability of renegotiating certain treaty provisions lies somewhere
between slim and none. Nor does it seem pr rohable that the rules and
regulations likelv to emerge from the Preparatory Commission will do
more than mitigate sorme of the most objectionable procedures. Thus, it
scemns unlikely that many, i anv, of cur industrialized friends will ever
embrace the total pdckagc

What Lies Ahead?

It secims to me that two possibilitics emerge. The first is that the
developing countries will refuse to agree to a set of rules that might be
encouraging to the industrialized states. In that event, the treaty as
written is doomed to failure. Buf the recognition of that failure will be
slow in coming, and it will take even longer for countries to swallow
enough pride to admit the truth. When recognition sets in on both
sides, many vears hence, renegotiation may be possible, and then only
if' seabed mining becomes feasible without national subsidy.

The second possibility is that the developing countries accept the
probability of the first scenario and decide to do something about it.
While it would not be easy to create rules and regulations that would
more than mitigate the harshness of the patallel system, there is roorn
in the treaty for another tack. Leaving the mining provisions in place,
the preparatory commission could, it'it had the political will, take
atvantage of the much more liberal provisions in Annex I1I regarding
joint ventures with the Enterprise. In effect, this would amount to
abandening the parallel system, while leaving the provisions in the
treaty governing it intact and working toward cresting a much more
attractive Joint venture svstem. The opportunity for much flexibility is
there if states are wﬂlmq to so mterpret the treaty. From my
understanding of what is happening in Prepcomn, there seems to be
little recognition of or suppaort for the latter scenario. 1 come full eycle,
then, to my spirit of initial pessimism for the treaty.

Is there anvthing to be learned from our experience? For one
thing, we have learned that it is unrealistic to expect to negotiate
international resource rights while broader global needs go unresolved.
While, as some have claimed, the New International Economic Order
mav be dead or dving, as such, the problems that gave rise to that
effort remain, and a high degree of sophistication and statesmanship
will be reqmred to reach a new understanding of international
economics that will address that underlving problem. It is only when
countries are willing to deal realistically with this problem that future
negotiations regdrdmg ocean resources can be addressed without the
politization we saw in the Law of the Sea Conference.

I now believe that the conference was deomed from the outset.
This is particularly so since those negotiations that failed involved no
realistic economic interest of anvone, but purported to do so thus
ereating a perfect forum for international political posturing at no cost
lo any nation. If my cvaluation is correct. then it would seem that the
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dream of a global oceans charter, commendable in principle. is not
realistically attainable in our lifetime. That being so, we are in a period
ot high uncertainty concerning the protection of perceived national
interests, and it will be increasingly important to act consistently and
coherently with respect to the uses of the acean, and to avoid major
suprises which can trigger further losses of confidence in the rules.
Insotar as the agreed texts are concerned, the treaty at least remains the
best set of guidelines for the future.

It is important to me, therefore, that the United States recreate
its image in the international community as a nation committed to the
rule of law and dedicated to world leadership. This will require not
onlv great expertise but also willingness to exert the effort necessary to
achiove global understanding of actions and motives, We must, in
short, exercise the highest degree of statesmanship. At all costs, we
must avold short-term, bilateral solutions to problems that could
undermine the international public order.

Epilogue

Don McKernan worked hard for this treatv. Tt was important {o
him, and he perceived it to be important to the United States. I have
tried, by this modest effort, to explain to him what went wrong and
where we are. If he were here todaw, 1 expect he would be the first to
challenge some of my assumptions, pereeptions and conclusions. But I
also believe that he would fully support my concern that the United
States should reinforce its image as a nation dedicated to the rule of
law, a role that befits a leader in the world community.
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The McKernan Lectures

This lecture series was created to honor the memory of Donald
L. McKernan, who died in Bejjing, May 9, 1979, while participating in a
U5, trade delegation. Professor McKernans last job svas that of Director
of the Institute for Marine Studies, University of Washington. Before
that. he had several distinguished carcers—as fishery scientist, fisheries
administrador, Director of the Bureau of Commercial Fisheries, and
hpccial assistant to the Secretary of State for fisheries and wildlife in the
U.5. Department of State.

Protessor McKernan's interests encompassud the entire range of
maring policy studies, and this lecture series. as reflected by the
tollowing titles, has been designed to incorporate the same breadth of’
interests,

Fisheries Management

Pacific Salmon
Scenarios for the Future
Peter Larkin

Extended National Fisheries Jurisdiction
Palliative or Panacea?
Rov L. Jackson

Law of the Sea

Should We Cut Our L.O.S.es?

U.8. Foreign Policy and International Regimes
Juseph 8. Nve

From Cooperation to Conflict

The Soviet Union and the United Stutes at the
Third U.N. Conference on the Law of the Sea
Bernard H. Oxman

Mission Impossible?

Preservation of U.S, Maritime Freedoms
Bruce Harlow

The 1982 Law of the Sea Treaty
One Observer’s Assessment of’

the Conference, the Treatv and Bevond
Thomas A, Clingan, Jr.

Ocean and Atmospheric Policy

Balancing Unknowns

A Decade of Controversy

About Developing the Outer Continental Shelf
H. William Menard

Whither U.S, Ocean Policy?
Ann L. Hollick

Science & Dolitics
International Atmospheric and Oceanic Programs'
Robert M. White

Marine Transportation and Technology
Neither Guns Nor Butter

A Look at National Maritime Policies

Henrv 5. Marcus

Restrictive Shipping Practices

Boom or Blight for Developing Countries?
Ernst G. Frankel

Social Consequences of

Maritime Technological Change

Alastair Couper

These publications may be ordered from Washington Sea Grant
Communications, University of Washington, Seattle, WA 98195,

Price $3.00 (includes handling and postage fees). Washington State
residents, please add applicable sales tax.

Copics of this reprint from the Bulletin of the American Meteorotogical Society are
distributed by Washington ea Grant Communications.
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