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The Outer Continental Shelf Laods Act as implemented by 431

C. F. R. 3301. 3, autharises the Rureau af Laad Management of the

United States Department af the interior to request uomtnations for

possible ail snd gas leases in the submerged lands claimed snd

managed by the United States. These requests for namtnattans are

published in the Federal Register in the farm af notices af tentative

sale ~ .

On September 13, 1978, nottce of Tentative Sale No. 6Z was

publi ~ hed at 43 Federal Register 40933. Among the submerged lands

subject to th s praposed sais af leases are submerged lands Located

with reference to OCS Official Protraction Diagram NH 16 4 Mobile.

This diagram shows the submerged lande iu the Gulf of Mentco Lytng

sd]scent to the states of ALabama and Mts s sstppi claimed by the

federal government, This diagram also shows the submerged Lands

constdered by the federal government to be the property of the states
2

af ALabama snd Mtsstssippt under the Submerged Leads Act. Al'l

Lands identified as submerged Lands appertaining to the United States

by OCS Diagram NN L6-4 ldabile are subject ta the tentative sale.

Among the Lands so identified are four tracts af submerged Lands that

'Lie totally within the confines af the bftsstsistppt Soundi Three at' the

tracts, ane rather large snd two relattvely smaLL, He between Mississippi' ~

Lateral boundaries with Louisiana and Alabama The fourth tract

Lying tn the eastern end of the Missis ~ ippt Sound is divided into twa

portions by the lateraL boundary between bftsstsstppi and ALabama.

The portion Lying on the Alabama ~ Lde of the lateraL boundary i ~ the

Larger af the two. OCS Diagram NH 16-4 Mobile shaws these four

l. 43 U.S.C, f! 1331-1343 �9531.

2. 43 U.S.C. ]! L301 131$ �953!.



tracts of subtnerged Land to be totally surrounded by state owned sub-

merged Lands. They are federally claimed enclaves of submerged

Lands Lying in the midst of submerged lands that are without doubt

the property of the states of Alabszna and Mississippi. Thi ~

unitiue and somewhat strange situation is the result of the inter-

action of two elements, the first being the geographical con-

figuration of the Mississippi Sound and the second being the federal

law govermng the ownership of submerged lands

The Mississippi Sound is a narrow body of tidal water extending

70 miles from east to west along the southern shores of Alabama

and Missi ~ sippi, It is bounded on the north by the mainland, on

the east by Mobile Bey. on the west by Lake Borgne and on the

south by a chain of islands running east to west from Mobile Bay

to the St. Bernard PeninsuLa in Lmxisiana. The Sound can best be

described as a portion of a larger body of water, a bay complex.

consisting of the Sound, Lake Borgne, and Mobile Bay. The ~ater

area of the bay complex i ~ bounded by s line drawn from Mobile

Point on the east along the low water mark on the shores of Mobile

Bay, the Sound and Lake Borgne to the tip of the St. Bernard

Peninsula on the west. Headlands at Mobile Point and I ~ le su

Pitre on the Sc. Bernard Peninsula and the island chain that lies

between those headlands mark the seaward limits of the indentation.

There are six islands lying between ths headlands creating seven

entrances to the bay complen. The Length of the individual islands

Limits the width of each entrance to a maximum of five nautical

miles. The distance between the island chain and the mainland

shore ranges between three and ten nautical miles and on the whole

the Sound by itself does not deeply penetrate the mainland. The

shallow penetratton of the Sound gives rise to another possibie

geographical description. The Sound can be described as a body

of water Lying between the mainland and an offshore fringe of



islands. Thi ~ description requires the indentation to be described

as s mere curvature of the coast and ignores the presence of Mobile

Bay, Lake Borgne, and the two headlands. This description aiso

implies that the general line of the coast follows the mainland shore

of the Sound, Actually it does not. The general line of the coast

runs along xhe island chain froxn Mobile Point to isle au Pitre.

These islands are not set off from that general line es are the

islands off the southern coast of California, but rather they forxn

a portion oi that general line. The first of the two descriptions

appears to be correct. It beet reflects the geographical realities

of this coastal area and it doss not require that geographical features

be ignored. The 3dississippi Sound is one portion of a bay complex

forming a multi-mouthed, well marked indentation ot the xea into

the mainlancl.

The prixnary Law governing the ownership of tha subxnarged Lands

Lying adjacent to the United States is found in the Subxnerged Leans
4

Act saxi the Cuter Continental Shelf Lands Act. The Submerged

Lands Act ~ stablishes the seaward boundary of each coastal state

as a line lying three geographical miles seaward of the state's coast

Line. Each state has title xo and the power to dispose of all of the5

6
lands under!yixxg the navigable waters within its boundaries. Tha

location of a state's seaward boundary i ~ dependent upoxx tha Location
7

of its coast line, The Submerged Lands Act defines the coast line as

3. 43 U.S. C. t$ 1301-1315 �953L.

4. 43 U.S. C. !$ L331-1343 �953!.

5. 43 U.S. C. $ 1312.

6. 43 U.S. C, 1 1311 fAL.

7. United States v. California, 381 U. S. 139. 148, 85
S. Ct. 1401, 1407  L96$J.



"the line of ordinary }om mater along that portion
oi the coast that ir in direct contact with the open
sea and thc line marking the seaward Limtt of inland
meters:" 8

The Rtbmcrgcd Laads Act does not defiae vinland waters" and the

United States Supreme Court has held that Congress by failing to

define the term inteaded "to leave the tncaaiag of the term to be

elaborated by thc courts, independent'ly of the Submerged Lauds
�9Act." For the purpose of defining "inland waters" for use with

the Sulnnerged Lands Act the Court in California adopted the

definitions of "inland ~ater s" coatained in the Convention on the

Territorial Sea snd the Contiguous Zone. [1964! 15 U. S. T.  pt. 3!

1607, T.I.A,S. No. 5639.

Stats ownership of a particular tract of submerged land is

dependent upon whether the tract lies within the state' ~ boundaries.

Thc location of a state's bouadarics is depeadent upoa the Location

of the state's coast 1Lae. %'here the shore LLac is uniform the

coast line is easily ascertained. It is the line of ordiaary low

mater. Where thc shore is not uaiforza, mhere there are i ~ !aads

and iadentatioas. the location of the coast liac mill depead upon

whether the mater within an indentation or between an islaad aad

the mainland *to inland waters under the definitions of the Convention
11on the Territorial Sea and the Contiguous Zone.

The Dcpartxneat of the Interior's rights and powers with respect

to the natural resources of the contineatal shcU at e governed by the

8, 43 U. S. C. ! 1301  c!,

9. United States v. California, 381 U. S, 139, 150-51, 85 S. Ct. 1401,
1408 �965!.

LO. 381 U, S, at 165, 85 S. Ct. at 1415.

Lh Ses United States v. California, 381 U.S. 139, 85 S. Ct. 1401 �965!,
~aitcd~t ~ v~ ~rn~ 394 U.S. 11, 89 S. Ct. 773 �969!.



Outer Continental Shelf Lands Act. Ln that Act Congress declared

that it is

"the policy of the United States that the subsoil
and seabed cf the Outer Continental Sheif appertain
so she United States snd are subject to its juris-12
diction, controL, and power of disposition .

The term "outer Continental Shelf" includes "all submerged Lands lying

seaward snd outside of the area of Lands beneath navigable «stars"
13

assigned to tha states by the Subznerged Lands Act. The location cf

federally owned submerged lands is dependent upon the Location of

the states' seaward boundary and because of this the ownership of

submerged lands in the continental shelf Lying adjacent, to the United

States Ls determined by the Location of the coast line.

ln drawing Diagram NH 16-4 Mobile the Department of the

Lntarior has used as the coast line the Lo«eater mark along the

Alabatna and Mississ ppi mainlands snd the Lo««ster mark around

each of the islands lying at the mouth of the indentation. As

previously noted these i ~ Lands Lie off the mainland shores at a

distance of 3 to 10 geographicaL miles. Consecluantly «hen the

three mile state seaward boundary Lines are drawn withixt the

confines of the Mississippi Sound there are areas in u'hich these

boundary lines overlap and areas in which they do not. The federaL

enclaves are those areas in «hich the boundary Lines do not overlap.

These enclaves are outside of ALsbama's snd Mississippi' ~ seaward

boundaries and are thus considered to be subject to the jurisdiction

and controL of the United Staies within the provisions of the Outer

Continental Shelf Lands Act.

Tha United States is asserhng the power to lease the submerged

Lands Lying within the federal enclaves in the Mississippi Sound by

virtue of s statute entitled the Outer CcnKnental Shelf Lands Act.

12. 42 U.S. C. ! 1332  Ai.

L3, 43 U.S. C. ! l331  A!.



These enclaves lie totally surrounded by state owned lands within

s body of water that is virtually landlocked. Can it be reasonably

said that Congress tn passing that Act intended thi ~ result? Through-
14out the unamended sections of the Act the word "outer" i ~ used

to modify the term "Continental ShelF' a total of? B times. Further,

the term "Continental Shelf" never appears without that modifier.

The retnarke of Congressman Williams of Missi ~ sippi shed some

light on the intended tneaning of the term "outer Continental Shelf. "

"The measure presently before us fH.R. 419B!
contains authority for leasing by the Federal
Governznent of lands between the 3-mile historical
boundary and the edge of the Continental Shelf."

Congressman Cailer of New York said;

"Title III [of the original bill, H. R. 419B] appertained
to the minerals seaward frcen the state boundaries
oute5ard to the Continental Shelf... I repeat,
Title III appertaine to the mineral deposits in
the lande seaward from the traditional stat~6
boundaries clear to the Continental Shelf."

The following dialogue between Congressman W'ilsou of Texas and

Congressman Yates of Illinoi ~ i ~ also enlightening,

Mr. W'ilson. "Do I understand your question
to be that if the State's historical boundary bill
is held to be unconstitutional, this bill gives the
Federal Government the right to move in and
develop the ares within the historical boundarie ~ ?"
Mr. Yates. "That is correct. "
Mr. Wilson. "Ia my opinion. it certainly would
not. "
138lr. Yates. "In other words, this bill deals only
with the portion of the Continental Shelf outside
that area?"
Mr. Wilson. "Beginning at the outer edge of the
historical boundary of the States, which is 3 miles

14. 43 U. S. C. t t 133Z-1343 �953!.

15. 99 C~R* . 3583 l195R.

15. 99 ~C. R . 4817 �9533,



only except fp the State~ af Texas and F'lorida,
snd an aut,"Senator Cardaa af Oregon while reporting the findings af ths Senate

Committee oa Interior and!asular Affairs said;
"the rscomznendations of these Cabinet officers .
included a suggestion for additional legisiatioa
to caafirtn the jurisdictioa af and coatrol by thsUnited States of the resources in the seabed and
subsoil of the Coatiaental Shelf outside Stats
bounciaries and extending to the edge af the
Contineatal Shelf. " 18

Perhaps the taost revealing statement of Congressional intent «es
made by Senator Hollaad of Florida.

"19tfr. President, if Senators will give stteatioa
for a moment to the map «hich i ~ placed ia the
rear af the Cbamber, aad «hich I believe
res.sanably aad clearly outlines this sitcatioa,
they «ill aote that the map has a very cart'ow
dark Ene surrounding the satire Natioa aa the
Atlantic froatage aad oa the Cuif of Mexico
frontage aad aa the Pacific Ocean frontage.That narrow line represeats the areas «hich arecovered by the joiat resolatioa iasofar as aay great
of offshore lands to the States is coaceraed."
"ldr. Presideat, I call sttentiaa to this tnapsimply becattse, Ia zay opinion, it shows clearly
that what is involved bere iasofar as any grant
of offshore sutnnerged lands to the States iscoacerned, is aothiag more thea a narrow shoestring af laud snd water immediately adjotaing
aur coast oa all our outside salt-water frontages,
aad itnmediatsiy affecting tbs local developtaent
af sil the coastal cotnsrtunities, all the localcoastal area af the States in the most vttal way."
As to the areas in «hits on the tnap, which lie
just outside the narrow belt ta «hich I have
referred they represent the so-called outer
Coatineatal Shelf, or that portion of the

17. 99 Con~Roc. 4889 �955j.
18. 99 ~C. 5 . 1616 119531.



Continental Shelf which bee beyond the State
bocadsries. "L0

These excerpts front the Congressional Record show that Congress

is passing the Submerged Lands Act aad the Oxxter Contiaental Shelf

Lande Act iateaded to create a etatntory scheme uader which the

ownership of the satire contiaental she!f is divided between the

~ tates saxi the federal government. In thi ~ scheme Congress divided

the continental shelf iato two mutually exclusive areas, The first

area is assigned to the states sad consists of "all lands permanently

or periodically covered by tidal waters up to but not above the line

of xaeaa high tide and seaward to s line three geographical xnilee
�ZQdistant from the coast Linc of each... State." This axes iacludee

tidelands, inland tidaL waters. sad the three xnile marginal belt. Thie

area might «ell be called the "inner continental shelf." Lt "is nothing

xnore tham e narrow shoestring of land aad water immediately adjoining
�Ziour coast oa ~ LL our outside salt-water frontages. " Directly

adjacent to state property on "our outside salt-water frontages" lie

the Lande of the "outer coniiaental shelf" which consist of "sll submerged

leads lying seaward and outside of the area of leads beneath navigable
ZZ

waters as defiacd in Section 1301" of the Submerged Lande Act. !t

appears that Congress intended that thex e be bnt one line drawn around

the entire "outside salt-watex frontages" of the United States aad that

this one line divide state froxn federal property. Lande seaward of

the line are assigned to the federal government and Landward of the

line those lands are assigned to the states. Now it is possible that a

19. 99 G 4 . R . 2745 �953!.

ZO. 43 U, S, C, tj 1301  A! �!.

21. 99~C. R . 2745 �953!   I ~ � M 1~.

ZZ. 43 U. S. C. J 1331  A! .



state will owu submerged Lands lying sea~a~d of that one line in

the area tdentified as the "outer continental sheIf", Ths islands

lying off the southern coast of California illustrate this point

Some of those islands are 20 to 30 miles from the maialand. By

usiag the low ~ater mark on each i ~ land as its coast Line, each island
23

wouLd have it ~ own belt of state owned submerged laads. Thi ~

would be sa sncLave of state property in the midst of property owned

by the federal government, %'ith respect xo the subxnerged lands

within the Mississippi Sound the opposite ~ixuation occurs. The

federal government is asserting that there are enclaves of federal

property' Landward of the line dividing the "Lunar" axui the "outere

conNnexxtal shelL Vfhea lookiag at Diagram NH 16-4 Mobile, if the

water area of the Mississippi Sotted is hypothetically treated as if

it were a part of dxe coatineatal lead mas ~, it will be noted that aa

unbroken aad fairly uniform three mile marginal belt lies immediately

off the eastera portioa of the coast Line of Alabaaxa and ex«tend ~ west-

ward along the southern shores of the island chain until it reaches

the area of subxnerged leads assigned to che state of l,ouisiana.

The belt is solid snd uniform. Lt conforms withthe outlines of

xhe Gulf Coast. All of the submerged laa«ls Lying between the high

meter mark on the maLnland shores and the three mile boundary

Lying solxth of the 'island ebs ixx ax'e without doubt the property of

Alabama snd Mississippi w th the encepttoa of the four enclaves

claimed by the federal government. Lt can be said without difficulty

that the three mile marginal belt rtmniag along the southern shores

of the islanci chaia constitutes a portion of "our outside salt-water

frontages" sad that a11 lands Lying landward of its seaward most

edge are part cf the "imxer" continental sheLf.

23. United States v. Califorma 382 U.S. 448, 86 S, Ct, 607 �965!.



An additional point should be noted. The httseisstppt Sound

can be described as an indentation of the sea into the mainland.

The federal government ie asserting a claim to submerged lands

Lying erithin that tndentation. Such an assertion ie not in ttself

unusual whea based oa facts other than those preseated by the

geographical configuration of ths Mi esissippi Sound. Cook Inlet

in Alaska presents a prime example. Cook Inlet, located oa tbe

southern shores of Alaska. exteade a great distance into the Alaskan

mainland. At its eatrance the distance between the opposite shore-

lines of the indentatton is approximately 47 geographical miles.

The United States Supreme Court has held that because of the

width of the Inlet's eatrance snd the requirements of the Convention

on the Territorial Sea and the Contiguous Zone the federal govern-

ment ie entitled to c4tm submerged lands lying erithtn Cook Ialet. 24

Under this ruliag, rather than extending across the eatraace of the

Inlet aad thus forming the "seaward Limits of inland avatars" under

Lr 130L  c! of the Submerged Laad ~ Act, the coast Line follows ths low

water mark along each side of the Inlet to a pomt within the indentation

where the opposite low water marks are separated by a dietaace of
25

24 geographical tnilee. Federal submerged lande within Cook Inlet

are nothing more thea a continuous exteasion of the "outer" coatiaental

shelf into the confines of the iadentation There ie only one coast line

and only one continuous state seaward bouadary in Cook Inlet. This

ie not the case in the hftesi ~ sippi Souad. The federally claimed sub-

merged lands are not mere exteasions of the "outer" coatiaental

shelf into the confines of the tndentation. They are separated from

the great mass of lands in the "outer" continental shelf by intervening

24. United States v. Alaska. 422 U. S. 184, 95 S. Ct. 2240 �975!.

Z5. 42Z U. 8. at 186.

L0



state owned submerged leads. There i ~ «ot just one coast line aad

ous seaward boundary. there are at 'least sbt coast lines froatiag

ou the Mississippi Souad aud four seaward bouadariss lying within

it. lf oae accepts the proposition that Congress intsaded to create

only oas contiauuus state seaward boundary along the "outside salt-

water frontages" of the United States, can it be said that Diagram

NH 16-4 bfobilc asserts a federal claim that is consistsat wtth that

intsntioa? The federal claims ia Cook inlet ars consistsat with

that intention, b«t the claims ia the bdississippi Sound are not

Congress did intead to ctaste two separate areas ia the

contiasatal shelf in passing the Submerged Lande Act and the Outer

Coatiaeatail Shelf Leads Act and if the southern shores of ihs island

chaia i ~ the "outer salt-water frontage" of the United States, two

cpaestioas arise. First, if the federal enclaves are within the "inner"

coatiaental shelf sad lf they canaot be assigned to the states of

Abtbatna and Mississippi under the Subxnerged Lands Act, does thc

Department of ths laterior' s Bureau of Lend Management bare

authority io issue oil and gas leases in those submerged lands «ader

the Outer Contineatal Shelf Lands Act? Secoad, did Coagress in

creating an "inner" and aa outer" contiasatal shelf aud by grantiag

sad coafirming title to submerged laads withia the "it«ter" contiaeata!

shelf to tbe states intend to rstaia ia the federal governmeat aay of

ths submerged lands iyiag within the "i«acr" coatiaental shelf?

As will bs seea, the primary issue in aay controversy between

s state and the federal government concerning the ownership of

lands underlying tidal waters is the location of the coast line, that is,

whether the waters are either inland waters or waters within ths

three-tails belt adjacent to the coast line. This discuss oa. thus

far, bas uot directly addressed that i ~ sue. A deliberate effort was

made to avoid it la ths hope of showiag that the present assigameat



of submerged lands in the Mississippi Sound is fundaxnentally uncertain

and that the issues may run deeper than just whether the h4issiestppt

Sound is or is not inland waters, This fundaxnental uncertainty may

very mell serve as an effective road blocjt to the development of the

oil and gas resources that xnay bc pre sent in the seabed within the

federal enclaves. The rights of Alabama, hlteetestppt and th e United

States in tbe submerged lands underlying the waters of the Mississippi

Sound should be adjudicated ae soon as possible so that interested

partiee can proceed to acquire leases in xhese areas without fear of

beccening a party to a lawsuit.

As ths subject of the present inquiry i ~ the owner ship of specific

lands, a concise historical survey of the ownership of the lands

in question ts in order.

Prior to 1803 the lande surrounding xhe Missi ~ eippi Sound mere

known as Spanish West Florida. Spanish West Florida mas "that

tract of country wixxch is sooth of the Mississippi territory, east

of the ri~er Mi ~ eiesippi and island of Hem Orleans, and meet of the

Perdido river. and a Une drawn with the general course thereof to
�26the southern boundary of the said Idieei ~ sippi territory." In 1803

this land was claixned by the Republic of F raxxce under the Treaty cf

SAN IL13EFONSO signed October I, 1800, Under this treaty Spaxn

ceded the Louisiana Terrttory to France. There was same ambiguity

with respect to the precise boundaries of I ouistana and although Spain

retained posseesioo of Spanish West Flortda, France purported to own

it as a part of Louisiana.

In 1803 the United States acquired owner ship of the Louisiana

Territory by treaty with the Republic of France, signed April 30, '1803,
27

ratified October Zl, 1803. The United States considered Spanish

Z6. 2 Stat. 713. 7li.

27. 57 Perry. The Consolidated Trea Series, 27 �969!.

12



West Florida to be a part of the I oui siana Ter rttory and evidenced

tts claixn thereto when Congrss ~ authorised the President to e ~ tablish
28

3dobile as a port of entry and delivery. Congress in 18tZ enlarged

tbe boundaries of the Louisiana Territory to uxchxde Spantsb West

Flortda. In May of 18LZ Congres ~ enlarged the Mississippi Territory29

30
to incLude Spanish West Florida.

31
The hiississippi Territory wes estabLtshed by Congress ta 1798.

the territory encompassed.

all that tract of country bounded on the west by
the Mississippi; on the north by a Line to be
drama due east from the xnouth of the Vasaus ta
the Chatahouchee river: on the east by the river
Chatahaucheet and an the south by the thirty-
fir st degree of north Latitude.

Under Section 5 of the Act the United States hold this territory subject

to xhe claims of the State of Georgia to the territory. "fT]he establish-

xnent of this [territorial] goverxxment shaLL in no respect impair the

right of the State of Qeorgta, or of any person or perseus either ta
32

the jurisdiction or the soil of the said ter rttory..." Note that

this terrttory did uot include Spanish West Florida which lay to the

south of the thirty-fix st degree of north latitude.

In 180Z the State of Georgia by deed of cession to the United States

released all claixn to the Mtssisstppt Territory. The deed of cessions

'exxpressly stipixlated', "That the territory thus ceded shalL form a

State and be adxnitted as such into the Unton... with tb.e same

conditions snd restrictions, with the same prtvtleges, and tn the sama

28. Act of Feb. Z4. L80, 2 STAT. 251. 254.

Z9. Act of April 25, 1812, 2 STAT. 713.

30. Act of bfay 14, LSLZ, 2 STAT. 734.

31. Act of April 7, 1798, 1 STAT, 549.

32. 1 STAT. 549, 550.
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manner, ae is provided in the ordinance of Congress of the 13th

day of July, 1787, for the government of the north-western territory
�33of the United States," Cangress no longer spoke of holding the

Mississippi Terrttary subject to the claims of Georgia, but rather

spake af holdtng subject ta the articles of agreexnent and cession
34

with Geo~gia.

ln 1812 the agreement between the United States snd Geargie was

modified when Congress reelueeted permission from Georgia ta

establish reo states rather than just ane state in the Mississippi
35

Territory.

ln 1817 Cangree ~ passed the Mississippi Enabling Act af March
36

'I, 1817 end in December of that same year h4issiesippi wae admitted
37

ae e state. The baandariee of the State af Mississippi mere eet

aut in the Enabling Act as followst

the territory included wtthin the following boundaries,
to wit; Beginning on the rior Mississippi at the point
~here the southern boundary Line of the state af Tennessee
~ trikee the same. thence east along tbe said boundary
line ta the Tennessee river, thence up the same ta ihc
mouth af Bear Creek, thence by e direct line to the north-
west earner of tbe county of Washington, thence due eaath
ta the Gulf of Mexico, thence westwardly, including ell
the islands within etx Leagues of the shore, ta the most
eastern juncttan of Pearl river with Lake Bargne, thence
up said river ta the thi rty-Qrst degree of north Latitude,
thence meet along the said degree of latttude ta the
Mississippi river, thence up the eatne ta the beginning.

Mississippi wae sdmttted an condition:

That the estd convention shall provide, by an ordtnance
irrevocable without the consent of the United States

33. Pollard v. ~Ha an, 3 Haw.212, 222 44 U.S. 1846.

34. See Act of March 3, 1803, 2 STAT. 229.

35. Resolution, June 17, 1812, 2 STAT. 786.

36. 3 STAT. 348,

37. Resalutian of Dec. 10, 1817, 3 STAT. 472.
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chat the people inhabiting the said territory do agree and
declare that they forever disclaim all right or title co
the waste or unappropriated lands Lying within the said
territory, snd chat the serac shall be and remain *t
the sole and satire dispositioa of the United States.

38
la 1819 Congress passed the Alabama Enabling Act and in Decscnber

39of the same year Alabama was admitted as a state. The Alabama

Enabling Act described A1abazna's boundaries as followsc

Beginning at the poiat where the chirty-first degree of
north latitude intersects the Pec dido river: thence,
east to the western boundary iiae af the state af Georgia;
theace along said 11ae, to the southera boundary line
af the state of Tenaessee; thence. west, along said
bcnaxlary line, to the Tennessee river; thence. up the
saxne, to the meath of Sear creek; thence by a direct
Line, to che north-west corner af Washingtoa couatyc
cheace, due south. to the Gulf af Mexico; thence
eastwardly, iacludiag aLL islands within six Leagues
af che shore, to the Perdido river: aad thence, up
the same ta the bsginaing.

The Act aLso cantained che following provisions

Aad provided always, That the said convention shall
provide, by an orcliaaace irrevocable without the
consent of the Uaited State ~, that the people
iahabitiag the said territory, da agree aad declare
that they forever disclaim aLL right snd title to
the waste or unappropriated lands lying within
che said territory; aad chat the same shall be and
remaia at the sole and entire disposition of ths
United States;

Alabama's constitutional convention passed the reclutred ordinance.

Tl t~ i it di m «« i«««« ' J. Ai«i«, ~Di i «i «

Laws of the Skate of Alabama, XLV1. gad ed. 1836!.

lt is clear that title co the leads underlying the Mississippi Sauad

was in the United States prior to the admission of Alabama and

38. March 3, 1819, ch. 47, 3 STAT. 489.

39. Resolution, December 14, 1819. 3 STAT. 608.
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hfississippi inta the Union. The xlue stion is now whether that title

passed to Alabama and Missi ~ sippi at any tixne after admission.

In i842 the United States Supreme Court in hfarttn et al. v.
40

The Lessee of Waddell announced the rule that gave rise to the

principle that upon the admission of a state into the Union a	 lands

underlying the navigable waters within that state' ~ boundaries became

the property of that state. At issue in 3dartin was the ownership of

a tract of land underlying the Raritan River and Raritan Bay in New

Jersey. Raritan Bay is an indentation of the sea that li ~ s within

the western mast reaches af lower New York Bay Raritan Bay is

bounded on the north by Straten Island and on the south and west by

the mainland of the state of Nsw Jersey. Plaintiff claimed ownership

under a land grant issued pursuant to the charters af g ave rxxment

given by King Charles II of England to the Duke of York in 1664 and

1674. Defendant clabned title under a grant from the State of New

Jersey. The Court held that the ownership of lands underlying

navigable waters was an incident of sovereignty; that xmder the

English law of the seventeenth century the sovereign was without

power ta vest title to those lands in a private individual; that when

the Deka of York surrendered hi ~ sovereignty to the crown in 1704

title to the submerged lands re-vested in the crownl and that

"[wuhan the Revolution took place the people of
each State became themselves sovereigxx; and in
that character hold the absolute right to all their
navigable waters and the soils under them for their
own coxnmau use, subject only to the rights since
sxxrrendered by the Constitution to the general
government "41

The State of New Jersey was declared ta be the owner of the lands

underlying its navigable waters and the grant to the defendant was upheld.

40, 16 Pet. 367, 10 L Ed. '997 ti842!.

41. hfartin et al. v. The Lessee of Waddell, 16 Pet, 367, 410,
10 L. Ed. 997, 1013 f1842!.



The Court in Martin did not characterise Raritan Riv. r and

Bay a ~ inland waters or as «stars of the xnarginal sea. They

did, however, consistently refer to those «aters as bexng within

that class of navigable «stars consisting of "rivers, bays, and

anna of the sea". This is the saxne class of uavigabls waters

that today could be classified as iuland «stere. Therefore, under

xLnf3LLL xt may be said that the thirteen original states as an incident

of sovereignty held title to dxe lands underlying their inland waters.

A much broadex inference can be drawn from hiartin. however.

The Court in no way implied that "rivers, bays, and arms of the

sea" «ere in any respect different from the sea itself. The Court

also spoke in general terxns when they said "the people of each

State... hold the absolute right to all their navigable waters axui
�42the soils under them". Further, in laying out the argument that

the ownership of navigable «stere snd the lands thereunder is an

incident of sovereignty the Court xluoted Hale' s Treatise de Jure

Marie for the proposition dxat "the king i ~ the owner of this great

coast [England], and. as a consequence of his propriety, hath the

primary right of fishing in the sea and creeks and arms thereof.. �43

The king owns the ssa along the coast and the creeks and arms of

the sea as an incident of hi ~ sovereignty. The people of the original

states after the Revolution assumed the sovereignty of the king. lf

ownership of the sea along the coast snd the creeks and arms of the

sea is an incident of sovereignty and if the people ot' the original

states assuxned that sovereignty, then the states own the seas along

their coasts snd the creeks and arxns thereof. !t xnnst be rexnembered

that this inferextce arises *s dl.ctum. The ownership of the xnarginal

42. 16 Pet. at 410, 10 L. Ed. at 1013.

43. L6 Pet. at 412, 10 L, Ed. at 1013.
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ses. was uot in issue in the case end the Court did not address

tbat que stion.

The Court expanded the coverage of the ru!e announced in Martin

et al, v. The Lessee of %'addell to inc htde states admitted after

the formation of the Union in Pollard's Lessee v. ~Ha an. In44

Pollard the plaintiff c!aixned tt tie to a tract af land under a patent

issued by tbe United States. The land in question was situated

adjacent to the Mobile Hiver in Mobile, Alabama. prior to both the

admission of Alabama into the Union and to the issuance of the

patent thc hand was subject to daily flooding by the high tide, The

land was situated between the high and the low ~ster marks. After

I822 the infiuence of tbe tide was removed by artificially filling the

land. Although the land was subject to the tide, it lies appronimately

thirty mile ~ inland from the Gulf of Mexico and at the head of Mobile

Bay. The Court heidt

''First. The shares af navigable ~stere, and the
~ oils under thetn, were not granted by the Constitution
to the United States, but were reserved to the States
respectively, Second. The new States have the same
rights, sovereignty, and jurisdiction aver this subject
ae the original states. Third. The right of the United
States ta the public lands. and the power of Congress
to make all needful rules and regulations for the sale
and disposition thereof, conferred no power to grant
to tbe plaintiffs the land in this case," 45

Prior to the admissian of Alabama the United %ates wae the owner

af the Missi ~ sippi Territory. It wae argued that the United States

retained ownership of the submerged lands under an ordinance passed

by Alabama'e Constitutianal Convention that declared..

"that this convention, far and on behalf of
the peaple inhabiting tbi ~ State. da ordain,
agree. and declare, that they forever disclaim

44. 3 How. 2
, ll L. Kd. 565 �846!.

45, 3 How. at 230, il L. Ed. at 574,
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aLL right and title to the waste or unappropriated
lands lyiag within this State; and that the saxne
shall be aad rexnain at the sole snd satire dis-
position of the United States." "

The Court brushed aside this ax'gument aad went oa to Qad xbat the

United States had obtained ownex ship of the Mlssissxppi Territory

by deed of cessioa from Georgia in LLLOZ aad by treaty with France

in 1803. Further. the Court found that.

"it was xhe intsation of the parties i[Georgia and
the Uaited States] to invest the United States «ith
the eminent domain of the couatry ceded. both
nat oaal aad municipal. for the purpose of tsxnporary
government. aad to hold it in trust for the per-
forxnaace of the stipulatioas and coaditions expressed
in the deeds ot' cession aad the legislative acts
coaascted with them, For a correct uaderstanding
of the rights, powers, aad duties of the parties
to these contracts, it is necessary to enter Lxxto
a xno'e minute examination of the right ~ of eminent
domain, aad the right to the public land. When
the United States accepted the cessioa of the
territory, they took upon thexnselves the trust
to hold the municipal emiaeat domaia for the
new States, and to invest them with it, to the
same extent, ia all respects, that it was he'ld by
the Sxates ceding the territories. " 47

'When Alabama was admitted to xhe Uaioa, on
aa equaL footing «ith the origiaal States, she
succeeded to all the rights of sovereignty, juris-
diction. aad emiaeat doxaain which Georgia
possessed at the date of cessioa... 7fothing
remained to the United States, accox'ding to the
terms of the agreexnent, but the pubiic Lands.
Aad, Lf aa express stipulation had beea iaserted
in the agreement, graating the xnunicipaL right
of sovereignty, aad eminent domain to the United
States, such stipulatioa would have been void aad
iaoperative: because, the United States have no
constitutional capacity to exercise rxxuaicipal

46. 3 How. at 234, ll L. Ed. at 576.

47. 3 Hoss. at 222-223, 11 1,. Ed at 570.
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juri sdictiou, sovereignty. or eminent domain,
within lunits of a State or elsewhere, except,�'48
in the cases where it is expressly granted."

'Alabaxna is therefore entitled to the sovereignty
and jurisdiction over all the terrttory within
her limits, subject to the caxnmon law, to
the same extant that Georgia possessed it before
she ceded it to the Umtad States. To maintain
any other doctrtne, i ~ to deny that Alabama has
been adxnitted into the Union on an equal footing
with the original States. we e In the case of
M t' ~ i 1..%dill th y tCh' ~ i
J I dt 'Wh th R I t k
place, the peaple of each Stats became them-
selves sovereign; and in that character hold
the absohxte right to all their navigable waters,
and the soil ~ under them for their own coxnxnon
use, subject to the rights since surrendered by the
Constitution". Then to Alabama belong ths
navigable waters, and soils under them, in
cantroversy in this case.

It is to be noted that the Court placed no significance on the fact

that the land in controversy was obtained fram France and not fram

Georgia. This coupled with the language at 3 How, 223, ll L. Ed.

571, that the United States had no "constitutions.l capacity ta

exercise municipal... sovereignty... within the limits of a

State" suggests that the result of the case was not dependent upon

the trust agreemants embodied in the deed af cession from Georgia

and that the bowing of the case would be equally applicable to

other newly admitted states.

Narrowly stated the Court held that Alabama havxng been admitted

to the Union on an equal footing with the thirteen original states is

the awner in fea simple of sll the lands underlying the navigable

waters situated ~ithin her territorial limits.

48. 3 How, at ZZ3, ll L, Ed. at 571.

49. 3 How. at 228-229, 11 L. Kd. at 573.
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The Court just as it did in Martin faiLed Co characterize the

waCers in question as being inland waCers ar waCers of the marginal

sex,. It ix, however, easy co see that the Mobile River would be

today classified as inland Waters fOr it is located at the head of

x large bay nearly thirty miles inland froxn Che Gulf of Mezico.

Upon the facts of both cases the rcxle af state ownership of aavigable

waters and the lande underlying Chem does not apply to the marginal

xea, but onLy co chose waters thee maybe characterized as inland

waters. Even so, che Courc again made ao distinctions between

navigable waters and again spoke of navigabLe waters in general

terms. In Pollard there is sn even stronger basis Chan in bfarcin

for an inference that tbe states own Che marginaL sea. The Caurt

said "although the territorial Limits of Alabama have exctended all

hsr sovereign power [including the asraerxhip af submerged leads]
�50into che xea. it i ~ there, as oa the share, but xnunicipal power."

This statement i ~, of caurse, over broad in that the aavigable waters

in question were tidal river eaters anci aot the sea, Brat even if

the xtatexneat i ~ dictum, ii' i ~ a statemenC of what the Caurt thaught

Alabama's awaership in submerged Lands should be axNl passible

what it wauld have been had Chs qua stioa arose.
51The holding of Pallacd's Lessee v. Hogan, Che Pollard inland

waCer rule, was applied ta other states anct waS COneietently re-

affirmed and repeated throughout che remainder of the nineteenth
52

and the first balf af che raentieth centuries.

50. 3 How. at 32. 11 I . Ed. at 574.
51. 3 How. Z1Z. 11 I,. Ed. 565 �846!.
52. K.g.. Silas Masan Ca.. Inc. v. Wash on Tax Commissioner,
30 Z U. S. '186, 58 S. CC. Z33 �9371  Columb a River at tbe Grand Coulee

Z71 U. S. 364, 46 S. Ct. 569 �926!  Hudson River aC New York City!,
Scott v. ~Latti . 227 U,S. 229, 33 $. Ct. Z4Z �912!  Snake River, Idabol.
~Shivil v. ~Bawlb, 152 U.S. l. 14 S. CC 548 �894'  Caluxnbia River,
WashingtanL, Weber v, State Harbor Commissioners, 18 Wall. 57, 23
L. Ed. 59  85 U.S. 1873L  San Francisco Bay}, cCLZLL'lh, S. g~~, 18
How. 71, 15 L. Ed. Z69 �9 U.S., 18551  Chesapeake Bayj,



Throughaut ite life the Pollard rule. while it was consistently applied,

wae applied only ta rivers, lakes and bays -- those waters that are

traditionally thaught af as inland watets. The Pollard rulc was

never applied to any body of water considered ta be a part of the
53open sea or e part of th» three-mile marginal belt. It was

assumed by all partiee that the Pol!ard rule applied to all Lande

underlying navigable waters Lacabed within the territorial limit ~

of a state regardless af whether those waters were inland waters ar
54waters lying in the three-mile marginal belt. The scope of the

Pollard rule was not challenged until 1947 when the question of the

aernership af the Lande underlying the waters of the znarginal eea

was presented for the first tizne ta the United States Supreme Court
55in United States v. California. In California the Court held:

that the Pollard rule did not apply ta lands underlying the marginal
56

seas; that Californta had no property rights in those lands: and that

"The United State ~ af America is uow, and hae
been at all tunes pertinent hereta, possessed of
paramount rights in, and full dominions and
power over, the Lande,... underlying the
Pacific Ocean lying seaward of the ordinary
Law ureter mark on the coast of California, and
outside of the inland waters."

The Court tnade it clear that the near California rule applied to other
58coastal states in United States v. Louisiana and United States v.

53. United States v. California. 332 U. S. 19, 36, 67 S. Ct. 1658,
1667 �947!.

54. Id.

55. 332 U.S. 19, 67 S. Ct. 1658 �947!.

56, 33Z U.S. at 36, 67 S. Ct. at1667.

57, United States v. California, 332 U.S. 804. 805, 68 S. Ct. 20,
Zl �947!, Order and Decree.

58. 339 V.S. 699. 70 S. Ct. 914 �950!.
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59Texas, where it beld that those two states ss against the United

States bad no property rights ia the continental shelf adjacent ta

tbetr coast lines. The California rule replaced the Pollard rule as

the instrumeat used to determine the ownership of suinnerged Lands

Lying beiow the law water mark of tidal waters. Ia establishing the

rule the Court introduced a new criterta for determining ownership--

where tidal waters are involved only those submerged Lands under-
60

1ying iniaad ~stere belong to the states.

The California, Louisiana. aad Texas decisions did aot affect

the locatioa of those state's seawald bouadartes. Each state

asserted a claim ta a bauadary lying seaward of its coast line.

California claimed a boundary Lying three Eaglish tailes from Tts
61coast. Louisiana' ~ seaward boundary was set by statate at a

6Z
point 27 nautical miles from its shoreliae. In 1947 Texas extended

63
it ~ seaward bouadary to the edge af the contineatal shelf. In

each decision the Court noted the Location af the seaward boundaries,

but iu no instance did the Court hald that the bouadaries were located

elsewhere. In I auisiaaa the Court said

"We intimate ao apiaioa an she power of a
State to extend. define. ar establish Lts
external territorial limits..., The

59. 339 U. S. 707, 70 S. Ct. 918 t1950!.

60. United States v. California. 332 U. S. 804, 68 S. Ct. 20 {1947!,
Dd dD .11 tdStst .Ldtd T
M~i ~ ~ 1 ' 1, Al 9 d 3'1 dd, 193 U,S. 1, ld, SD
S. Ct. 961, 974 �960!,

61. United States v. California, 332 U.S. at Z3, 67 S. Ct. at 1660.
Cal. Canst. of 1849. Art, XQ.

6Z. United States v. Louisiana, 339 U.S. at 703, 70 $. Ct at 916,
~DART. LA. GRN. STATL �9391 99 9911.1-931LA.

63. United States v. Texas, 339 U. S. at 720. '70 S. Ct. at 924, Act
of May Z3, 1947. L. Texas, 50th Leg. ~ p. 451.



niattsr of stats boundaries bae no beariag
on the preseat problem. " 64

With respect to state ownership of submerged leads ia the contiaental

~ half. all that the Court held was that the Pollard ialand water rule

does not apply aad that the states do not own the submerged laads

Lying bet«sea their coast iiaee and their eea«ard boutxhries, The

Location of a stats's seaward boundary prior to the passage cf the

Submerged Lands Act is no Longer the determiaativc factor in

deciding «bather a particular tract of submerged Lands ie or not

state property. The usefulness of the Pollard inland water ruLe

ee s tool for making that determiaatioa i ~ now a thing of the past.

Under the Pollard inland water rule the Location of A4bama's

and Mississippi' ~ seaward boundaries would dstermiae whether or

aot the federal eaclaves belong to the states. If those boundaries

are located along the southern shores of the island chain or at a

point further seaward, the question «ould be resolved in favor of

the states. Under Polhrd the submerged 4ads within the federal

enclaves would have passed from the Uaited States to Alabama and

hfissiseipp  when those states catered the Uaioa.

In discussiag the Pollard rule rsfereace hae been made to state

boundaries. Ia that context the boundaries referred to are the state

boundaries established by the Congressional legislation admitting

each state imo the Union «ithcut any consideratiou given to chaagss

that the Submerged Lands Act might have made, Thi ~ gives rise

ta a question of continuit?. Are the state bouadariee showa on

Diagram NH 16-4 Mobile the same as those established by Congress

ia admittiag Alabama and Mississippi into the Union? Ae previously

noted the Court' ~ decisions ia California. Louisiana, and Texas did

uot affect the Location of say state' ~ seaward boundary. If Mississippi

64. 339 U. S. at 705. 70 S. Ct. at 9I7.
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sad Alabama bad been parties to a sIttular suit. the Location of' their

seaward boundaria ~ presumably would have emerged unchanged.

Tbe Supreme Court Ia formuLating the California rule effected no

change in state bouadaries. Did Coagress ia passing the Submerged

Lands Act change aay state's boundaries? The only provision for

the rs-Location of state boundaries in the Submerged Land Act is

found in section 1312. That section reads. in part, "Any Stats admitted

subsequent to the formation of the Union which has not already done

so may extend its seaward boundaries to a Llae three geographicaL
�65miles distant from its coast LLaa." This is the only change the

Congress intended. Senator Cordeu of Oregoa during ths Seaata

debate on the Submerged Leads Act said.

"The btnmdaries of ths States caaaot be changed
by Congress without the conseat of the States.
W'e cannot do anything Legislatively in that field,
and wa have not sought to do so iu thi ~ measure."

Section 1312 ls framed ia permissive Language. "Aay State .

may extend." The retluisite elemeat of state consent is ptessat.

The act of extension. itself. manifests stats coassat to the change.

The seaward boundaries of a state under the Submerged Lands Act

tnust conform with the boundaries established by Congress in

admitting the state to tha Union, unless section 131Z i ~ applLcable
67

or another Congress anally approved change has baca made.

If Diagram NH 16-4 Mobile does noi reflect the boundaries established

by Coagres ~ ia admitting Alabama and bftsstssippi aad if the boundary

exteusioa provisioas of section 131Z do aot apply, the federal govern-

ment in claimiag the enclaves bas changed the location of Alabama's

65. 43 U. S. C. f LZLZ.

66. 99 Cong. Rec. Z634 �953!.

67. Sae Ua ted States v. Louisiana. Texas, Miss~Leal tmi, Alabama aad
Fl t~. 3%3 C.~L1. I . 00 0. C3.~91. 3003 339003.



and Idississippi' ~ seaward bouadaries by creating boundaries that

heretofore did not ezist. The question now concerns ths scope of

federal power aad not just whether the Souad is or is not ialand

~stere. Did the Submerged Lauds Act aad the Guter Continental

Shelf Ladle Act give the enecuttve branch of the federal govern-

xneat the power to change state boundaries and remove lands from

ths territorial jurisdiction of the states 7

The question of the location of Alabama's snd Miss[ssippV ~

~ esward boundary arose in United States v. Louisiana, T~ssns
68~MI ' ' .Alabama, altl*id. Th Sb IdLM ILa

"makes two entirely separate types of grants
of submerged leads to the States. The firsc
i ~ an unconditional great allowing each coastal
State to claim a seaward bouadary out to a
line three geographical miles distant from its
'coast liae'. The second i ~ a grant coaditioaed
upon a State' ~ prior history, It aliens those
States bordering on ths Gulf of bf esicc, which
at the time of their eatry iato the Union had a
~ seward boundary beyoad three miles, to claim
this histo~ical boundary 'as it exxi.sted at the
tixne such State became a mexnber of the Umon'.
but with the maximum hmitation that ao State
may claixn more than 'three xnarins leagues' s

In United States v. Leuisiana, et al. the Court was asked to determiae70

whether the historical boundaries of Alabama aad Mississippi eatitled

those states to take uader the conditioned grant. The seaward portico

of Mississippi's historical bouadaries i ~ described as followsc

"thence dus south to the Gulf of Lfsxctco, thence
westwardly, including sll the islands within
sin leagues of the shore, to the most eastern

68. 363 U.S. 1, 80 S. Ct. 961. $960!.

69. United States v. Lcnaisiana, 389 V, S. 155. 156, &8 S. Ct. 367,

70. 373 U.S, 1, &0 S. Ct. 961 $960!.



junction of the Pearl River with Lake Borgne." �71

The description for Alabama is sixnilar aod readsx

"thence due south. to ths Gulf cf 3fenico, thence
eastwardly. including all xhe islands within sip
Leagues of the shore. to the Perdldo River."

The Court held that Alabaxna snd hlississipp  are not entitled to

take under the conditioned grant aud chat their seaward boundaries

are Located three geographical miles from their coast Lines. The
73Court did not rule on the location cf those coast Lines. As to

the boundary descriptions. the Court said.

"[Atn Act of Adxxussion which refers to all
islands within a certain distance of the shore
does not appear on it ~ face to mean to
establish a boundary Line that distance from
the shore, including aLI waters and submerged
lands as well as all islands, 4

The Court did not specifically state, but did strongly imply that the

seaward boundaries of Zfississippi and Alabama were located at the

Low water nlark on the mainland and at the Low water mark on each

island. If this i ~ so. then Alabama's and hfississippi' ~ seaward

boundaries did uot exnbrace any submerged lands below the low

water mark in the Cult of Mexxico. the hilsstssippi Sound, atua

possibly, 3dobile Bay. Further. whatever submerged lands Alabama

and Mississippi hold in those areas are held by virtue of section 1312

of xhe Submerged Laxxd ~ Act. Section 13'LZ authoriaes the extension

of Alabama' ~ and Nisei ~ sippi' ~ seaward boundaries to a point three

geographical xniles distant from their coast Lines. Section 1311 of

the Act recogniaes, confirms, establishes, and vesta in the states

'7l. 363 U,S. at 81. 80 S. Ct. 1006, Resolution of December I0. 1817.
3 STAT. 47Z.

72. 363 U. S. ai 82, 80 S. Ct. at L006, Resobxtion of December 14.
1819, 3 STAT. 608.

73. 363 U.S. at 8Z un 135 + 139, 80 S. Ct. at 1006.

74. 363 U.S. at 81, 80 S. Ct. 1006.
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of Alabama and Mssissippi "title to aad ownership of the lands
75beneath navigabls ~stere within" their boundaries. As aoted

earlier ia this discussioa, the location of Alabama's aad

hiississippi's seaward boundaries i ~ dependaxxt upon the 'location

of xbe coast lian. In tora, the location of the coast 'line ia this

instance would be dependent upon wbetber the hlississippi Sound

quaHfies as inland waters under che defiaitioas of the Convention

on the Territorial Sea and xhe Contiguous Zone. If the Mi ~ sissippi

Sound qualifies as inland waters, all the submerged leads lying

withia its confines will be the property of the States of Alabama

and 34ississippi.

The Convention on the Territorial Sea and the Contiguous Zoae

is a xxxultilateral treaty embodying the priacipal that "the sovereignty

of a State catends, beyond its lead territory aad its iateraal waters,

to a belt of eea adjacent to its coast. described as the territorial
�76sea. " The United States became a signatory to the Convention

iu 3darch, 1961.

Ia United States v. California the Court meted that ~ inca 'Inland
77

«uter s" mould bs used in determiaimg the imtsraatioaal boumdari ~ s

of the United States, the defiaition of that term should be taken from

international law. The Conventioa was adopted becsxxse it provides

a "settled international rxxle defixxing ialaad waters" and because it

"establishes s single coast line for both the administration of tbe

Submerged Lauds Act and the conduct of our future intexxxational

relations " The Court also held that the definitions of "inland,78

75. 43 U.S. C. 3 1311  Ai.

76. Article 1 f'g ~

77. 381 U.S. 139, 85 S. Ct. 1401 f965!.

78. 381 U,S. at 164-165. 85 S. Ct. at 1415-1416.
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waters" are to be "frosen" according to then-existing definitions

snd that future changes in intsrnattonal law would have no effect.

This holding means that the owner ship of submerged laads will

cot depend cpoa the future positton of the United States with respect
79to foreign nattoas. The Convention definitioas are to be

uniformly applied to all portions of the United States coast for

purposes of admtatstertng the Subsnerged Leads Act. The pre-

dominaat policy coasideratioa i ~ uaiformtty ia appltcatioa aad

the Court does not feel that the Act itself has left the Court free
80

to give precedence to policies calling for non uniform appltcatioa.

Article 3 of the Convention provides that the breadth of the

territorial sea is to be measured froxn a baseline consisting of

"the low water line along the coast as marked oa large scale charts
�81officially rscogaised by the coastai state. " The Coaveattoa

deftn tioas of inland waters are esseatiaily the rules governiag

the locatioa of the baseline where islands. rivers, bays. and othet

geographic irregularities preclude a uniform, well-marked coast

line. By applying the Convention to the adxatntstratton of the Sub-

merged Lands Act, the "Convention baseline" for measuring the

territoriaL sea serves as the coast line under the Act for the purpose

of measuring the seaward boundaries of the states. The terms

coast line and baseline are syaonymous. The coast line under ths

Act consists of "the liae of ordtnary low water along that portioa

of the coast which is ia direct coatact wtth the opea sea and the Hne
�82marking the seaward limits of inland waters." The baseliae coa-

79. 381 U. S at 167, 85 S. Ct. at 1416.

80. /ging |st+ dtp g, Lgglftiggh,  The Louisiana Boundary Case!, 394
U. S. 11, 34. 89 S. Ct. 773, 787, �969!.

8L Arttcle 3  g.

82. 43 U,S.C. J 1301  cl.
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eists of "the tow water line along the coast ae marked on large
�83~ cale chart ~ ", and that portion of the baseline, the closing line,

determined by reference to the Convention definitions of inland
84waters.

Under the provisions of the Submerged Lands Act as they are

defined by the Convention. waters lying landward of the baseline are

inland waters and the lands underlying tham belong to tha states. 85

In general there are four circumstances under the Convention in

«hicb a base!ina encloses inland waters:  I! where waters meet

the geographical requiramaate of ~ bay under Article 7; �! where

~stere qualify as a histocic bay under Article 7 �!; �! where

straight baeelines may be drawn as governed by Article 4; and �!

where s river flows directly into the sea as proricied by Article l3.

Of these four only thc first three are relevant to thts discussion.

As noted in this dtscusston' ~ openning remarks the Mississippi

Sound can ba descrtbed as a portton of a bay complex. therefore,

Article 7 applies. It was also noted that the Sound could ba described

alternatively ae a body of water lying between the main!and and an

offshore fringe of i ~ lande. In such a case the requirements of a

historic bay are discussed to show that body of water which does not

meet the Article 7 tests may, nevertheless. qualify as inland waters

under the Convention. It was also noted that the Mtsetssippt Sound

~auld also ba descrtbed ae a body of water lying between the main-

land and an offshore fringe of tslands. In such case Article 4 cn

straight baealinae would be appli.cable.

83. Article 3  I!.

84. United States v. Louisiana  The Texas Boundary Case!, 349 V. S.
l. 4-5. 89 s~cc. 7 8. 7vo-7Tl ct96+, scacncccL~
~jgjggg  Tha Louisiana Boundary Case!, 394 V. S. 11. 35,
89 S. Ct. 773. 787  l969!.

85. 43 V. S.C. $$ 1301  A! �!. 1301  c!, 1311  A!c C~on of the
Territorial Sea and tha Contiguous Zone, Arttcla 5  !!.



The Article 7 eo rah ic teats for ba ~,

"For the purposes of these articles, a
bay ie a wali marked indentation whose
penetratton i ~ ut such proportions to the
width of it ~ mouth ss io contain landlocked
waters and constitute tnore than a mere
curvature of the coast. An indentation
shall not, howeve~, be regarded as a bay
unles ~ ita area i ~ as large ae. or larger than.
that of the semi-circle whose diameter is
a tine drawn across the mouth of the indentatiou."

Arttcle 7 �! eats out two geographic teat ~ that a body of water

must rueet before ii will be considered a bay'. It must be a "well-

marked indentation" and it must be "landlocked". A body of water
87

must meet both tests.

The first test rettuires that the indentation be 'weLI-marked" ao

as to oconstttute more than a mere curvature of the coast". Basically,

there must be identiftable points or headlands that mark the mouth
88or:he entrance of the indentation. These headlands mark the eatural

entrance points of the indentatiou snd if the indentation iluaitfise as a
89

bay. "a closing tine may be drawn between" those two points.

In Umted States v. Lout signa, it waa held than an i ~ land or a

group of islands could be the headland of an indentation or a bay if

they "are so integrally related to the mainland that they are reaiisti-
90

cally parts of the 'coast'within the meaning of the Convention".

Bays are usually understood to be indentations iu the mainland snd.

generally. s headland will be a part of the tnainland itself. but "there

~s nothing in the history of the Conventton or of the international taw

86. Article 7  Zj.

87. United States v. Louisiana, !94 U. S. ll. 54 89 S. Ct. 773. 797 �96+.

88. Id,

89. ArticLe 7 �I.

90. 394 U.S. 11. 66. 89 S. Ct. 773. 803 �969!.
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of bays which establishes that a piece of land which is technicalLy
91an islaud can never be the headland of a bay". Whether an

island is "integrally related to the mainland" depends upon "its

~ ice, its distance from tbs mainland, the depth and utility of the

intervening ~aters. ths shape of the island. and its relationship
92to the configuration or curvature of the coast".

The second test for a bay requires that the indentation be land-

locked. The water area ~ithin the indentatLon must bs "as large as,

or larger than. that of a setni-circle whose diameter is a Line drawn

across the mouth of the indentation". This is ths setni circle test.

Lt is a tneasuremsnt of water area. For the purpose of the test "the

area of an indentation i ~ that lying between ihe low water marks
�93of its natural entrance points". The semi-circle test ignores

the presence of islands lying within "the area of an indentation",

Ths land arse of such an island does not operate to decrease the
94water area. Such islands are treated as if they were water areas.

Generally. the diameter of the semi-circle is aquaL to the length

of the closing Line drawn directly across the mouth of the indentation

between the tnainland headlands. This direct closing line. however,

will not be used for measuring the diameter of the semi-circle where

islands create more than one entrance into the indentation. Where

this occurs Lines are drawn across each entrance and the sum of the
95lengths of those lines is used as the diameter of the semi-circle.

This rule also applies where a Low tide elevation creates multiple

entrances to the indentation. Article ll  LL defines a low-tidc elevation

9L 394 V. S. at 61-62. 89 S. Ct. at 801.

92. 394 U. S. at 66, 89 S. Ct. at 803.

93. Article 7 �!.

94. Kd.

95. Id.
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as "a naturaLLy formed area of land which is surrouaded by and

abave water at low-tide but submerged at high-tide", In thi ~
96

iastaace a Low-tide elevatioa is treated as if it were an island,

Where Nese islaads are intersected by the "direct closing Line

between the mainland headlands .. the bay should be closed by

Lines between the neturaL entraace poiats on the islaads even if

those points are landward of the direct Line between the mainland
�97entrance point ~ ." These closing Lines "ars to be baselines for

�98all purposes", Where an island is treated as a maialand head-

land the area of the indentatioa i ~ determiaed by the Low-water

mark from ihe i ~ land headlaad around the perimeter of ths indenta-

tion to the opposite beadlaad oa the maialaad. "There i ~ no 'month'

between the i ~ land aad ths ntsialand", and the width of the opening

between the island and the mainland i ~ not added to the width of

the month of the hay. Applicability of this rxmltiple eatrance99

rule reduces the sine of the sem -circle and thereby reduces the

area that an indentation must have to qualify under the semi-circle

test. Aa indeatatioa with a wide eatraace between its mainland

headlands and a peaatratioa shallow ia comparisoa to the width of

it ~ headland to headland entrance may satisfy the semi-circle test

due to the preeeace of islands creatiag mnLtiple eatrancee. Thi ~

r eduction ia the sine of the semi-circl ~ is justified by the ratioaals

"that the preseace of islands at the mouth of an indentation tends to
�L00Link it more closely to the mainland".

96. 394 U. S. Ll. 60 n. 80 . 89 S. Ct. 773. 800.

97. 394 U.S. at 60. 89 S. Ct. at 800.

98. 394 U. S. at 55. 89 S. Ct. at 797-798.

99. 394 U. S. at 68 n. 83. 89 S. Ct. at 80L

100. 394 U. $. at 58, 89 S. Ct. at 799.
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When a body af water qualifies as e true bay nnder Article 7 �!

all af the waters «ithin the bay that are landward of the closing line

drawn across the natural entrance of the bay are inland waters. onlese

Article 7 �! applies.

"Where the distance between the low water
marks of the natural entrance points af a
bay exceeds twenty-four miles, a straight
baseline af twenty-faur miles shall be drawn
within the bay in each a manner as to enclose
tha maximum area of mater that is possible
with a line of that length. "+1

Article 7 �! place ~ a liznitatian upon tha area within a qualified bay

that may be regarded as inland waters. The closing !tne across the

entrance ta a bay cannot exceed 24 miles and where it does so, the

closing line ie mowed landward into the bay to a point where the width

af the bay does not exceed?4 miles. This 24 mile test ie applied�2

at the entrance of the bay and the measure that must be within the

rule ie the measure of the distance from headland to headland or,

where appiicabla, the aggregate iengthe of the closing lines drawn
l03between islands that create multiple entrances ta a bay. Failure

to satisfy the ?4 mila closing rule does not mean that a body of water

cannot qnalify as a geagraphic bay. lt means only that soma of ths

waters within the geographic confines of the bay do not qualify as
104inlarid water ~ .

A bay complex accnrs where there i ~ a large primary indentation

with tributary indentations emptying into it. ln such instances if

the body af water, inchtding both primary and tributary indentatione,

"can reasonably be deemed a single indentation" the entire water

101. Articl ~ 7 �!.

102. United States v. Alaska, 422 V.S. 184, 95 S. Ct. 2240 �975!.

103. United States a. Louisiana. 394 V.S. 11, 55 n. 7, 89 S. Ct. 773,
~F98 tl9 9I.

104. 394 U.S. at 54. 98 S. Ct. at 797.



area af the bay coxnplex will be used far purposes of the semi-

circle tesC. The failure of the bay coxnplex ta meet thi semi-

circle test will aat however. preclude the tributary indentatians

fram qualifying as bays if they are well-marked and meet the sexni-
b35

circle test on an individual basis,

Mississippi Sound can easily be classified as a portion of a

bay complex. lt i ~ part of a body of water that "can reasonably

be deemed * Single indenCation" ihaC lies landward of two readily

identifiable headlands, bfabike Point an the east and Isle au Pitre

oa the west. 3yhike tbi ~ writer does not profess to hare the skills

necessary to apply the sexni-circle test. a glance at the map shows

Chat the caxnbined water areas of Lake Borgne. the Mississippi Saund,

and 3dob ke Bay far exceed the area af a semi-circle whose diameter

is equal ta Che suxn of the distances between each island in the chain.

Assuznlrg that the bay coxxxpkex is e well-xnarked indentatton whose

water "area i ~ as large as, or larger than. that af a senti-circle

whose diameter is a line drawn across the mouth of the indentation. "

it must also pass the 24 mile closiog line test, lf the aggregate width

of the bay «omplex's entrances exceeds 24 miles, closing lines may

aot be drawn across each entrance. In other words. a line consisting

of the low water mark an the southern shores of each island and a

clasing Hne drawn between each island cannot be used as the coast

line. A raugh measurement af each entrance show Chat tbe aggregate

closing line exceeds 24 xniles by approximately five miles. Thi ~ does

not mean that the bay complex is not an Article 7 bay. It means anly

that the entire bay cotnplex does not qualify as inland waters. Under

Article 7 �! closing lines that do not exceed 24 miles in length mesc

be drawn somewhere within the bay complex. The United States bas

k05. 394 U. S. at 52-53, 89 S. Ct. at 796-797.
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chosen to draw them across the entrance of Leke Borgne and the

entrances of MobiEa Bay, thus excluding the Mississippi Sound
106

from inland waters. One has to wonder if this result is con-

sietent with the rationale that allows the reduction of the sine of

the semi-circle -- "the presence of islands at the mouth of an

indentation tends to link it more closely to the mainland, " and

whether this rationale has any effect on the 24 mile closing rule

or upon the location of the closing lines ~ithin the bay complex.

As will be seen, the Convention provides an escape clause that

allow's a nation to claim a bay as inland waters when the bay does

not meet the Artie!e 7 tests. The use of that provision might be

appropriate in thi ~ instance.

lfistoric Be~s. A coastal nation may claim a historic bay as
107

inland waters. The Convention while recogniatng historic bay' ~

does not define them and does not specifically state that they may

be claimed as inland waters, Articl ~ 7 �! exchtdas tham from thc

Article 7 technical tact ~, thereby leaving the Convention silent

concerning their indantification. To fill thi ~ void the Court has

adopted pre-Convention rules of international law and has set forth

three requirements that must ba met in order for a nation to claim a

body of water as a historic bay. First, the coasta1 nation nmst assert
108tha power to exclude foreign vessels from the waters in question.

109Second, the nation must have asserted this power continuously.

106 NOAA Chart No. 11376 �9781, NOAA Chart No. 11371 �9781.

107. United States v. Alaska, 422 U. S. 184, 95 S. Ct. 2240 �975/,
United States v. Louisiana, 394 V.S. 11, 89 S. Ct. 773,
�9691, United States v', California. 381 U, S. 139, 85 S.
Ct 1401 �965! .

108. United States v. Alaska, 4ZZ U. S. 184, 197. 95 S. Ct. ZZ40 ~ ZZ50
�975!.

109. 4ZZ U,S. at 189, 95 S. Ct. at 2246.
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Finally. foreign governments must have accluie seed in the assertion

of that power. The * ~ sertion of the power must be of s nature

sufficieat to give foreign governmeats notice of the assertioa.
110

Acquiescence without aotice i ~ insufficieat.

The Court has aot held that aa actual. physical eaclusion of

foreign vessels is rsciuired but the Court has held that there must
illbe sn unambigiuous assertion of the right io do so. Unambigiuous

sssercions of the power to exclude foreign vessels do not include: a

state "legislative declaratioa of jurisdiction without evidence of
112further active encl continuous dominion over the waters" claimed;

113
the reasonable regulatioa of navigatioa; and the enforcement of

114
fish aad wildlife regulatioas.

Regardless of whether the claim of historic inland waters is being

asserted against the Uaited States by a state or against a foreign nation

by the United States, the sufficiency of the claim is measured oa aa
1'15

interaatioaal rather than a domestic level. lf a claim asserted by

s state agaiast the United States could be successfully asserted by

ths Unitecl States oa aa international level, the state shouid prevail.

Due to the international character of the subject matter a state claim

of historic inland waters against the United States is also a claim by

the United States to those craters against foreign nations. While a

state may not aormally eatead the boundaries of the United States
114into international territory u'ithout the consent of the United States,

11O. 422 U. S. at ZOO . 95 S. Ct. at 2251.

111. 4Z2 U. S. at 203. 95 S. Ct. at 2253.

112. United States v. California., 381 U. S. at 174. 85 S. Ct. at 1420.

113. United States v, Louisiana. 394 U.S. at 24, 89 S. Ct. at 78L

114. United States v. Alaska. 4Z2 U. S. at 197. 95 S. Ct. ss ZZ50.

115. Umted StaRsr. Alaska. 4ZZ U.S. at ZO3, 95 S. Ct. at 2253.

116. United States v. California, 381 U.S. at168. 85 S. Ct. at 1417.
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the United States cannot preveat the extension of its boundaries by

historic state actioa whoa that actioa forms the basis of a claim

to historic inlaad waters. State activities in the claimed waters

tnay be asserted against the United States to the extent that the

United States could rely upoa them in an action against a foreiga
H7nation.

The United States canaot block a substantiated state claim to

historic inland waters by assertiag that it does not wish to recognise
118or assert the claim oa aa iatsrnatioaal level. ff the state claim

saKsfies the above mentioned requiremeats, the waters in questioa

are as a matter of interaational law historic inland waters and are

thu.s withia tbe boundaries of the United States.

"The aational respoasibility for conducting our
international relations obviously most be
accommodated with the legitimate iaierest ~
of the Sts.tes in the territory over which they
are sovereign. Thus a coatractioo of a State' ~
recognised territory imposed by the Federal
Goveratneat ia the name of foreign poucy woold
be highly queetioaable, " u9

"it leone thing to say that the Uaited States
~ hould aot be required to tahe the novel,
affirmative step of addiag to ite territory by
drawing straight bs,eeliaes. lt woald be quite
another io allow the United States to preveat
recogaitioa of historic Ktle which may already
have ripened because of past events but which
i ~ called into questioa for the first time ia a
domestic lawsuit The latter, we believe,
~cold approach an impermissible contraction
of territory against which we cautioned in
United States v. California "

117, United States v. Louisiana, 394 U.S. at 78, 89 S. Ct. at 809,

118. 394 U. S. at 77, 89 S. Ct. at 809.

119. United States v. CaMorala. 381 U. S. at 168. SS S. Ct. at 1417.

IZO. United States v. Louisiana. 394 U.S. at 77 n. 104. 89 S. Ct. at 809.
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As jctst noted a historic hay is aot required to meet the Article

7 tests. Lf Eor some reason the Mtsscssippi Sound does not qualify

as inlaad waCers under Article 7, it may still be classified ss cataad

waters if historic tiCLe to those waters caa bs establtshed. Establishing

historic title is essentially aa evidentiary problem ia which the

sufficisnry of any evidence preseated will hs tbs dstermiaattve fsrtor.

"Iu Localities whar ~ the coasC Line i ~ deeply ia-
deated aad cut iato, or  f there Ls a friage of
islands along tha coast in its Lramediate vtcautty,
the method of straight baseiiaes joiatag appropriate
points may be employed ia drawing the baselLae
from which the breadth of the territortal sea
is measured." Lgl

Article 4 of the Conveutton places ia treaty form a priaciple of

international lau recogutsed by the Iateraattonal Court of Justice in
12K

claita as inland waters those waters Lying between the matataad aad

offshore L ~ Land fringes. Those waters are enclosed by drawing

straight baseltaes from the maialaad to the fringe of islaad ~ aad

along the outer parameter of the islands anci then hack to the main-

land. Ths circumstances in which a coastal nation may draw stt'sight

haseliaes are limited. The straight "baseline canst aot depart to

suy appreciable enteac from the general dlrectton of the coast, aad

chs se* areas lylag wtthia the lines must be sufficient!y closely Linked"
LZ3

to the mainland so as to appear to be inland waters. These

Limitations presumably preveat the use of straighC bassliaes to

enclose «aCers between the maialaad and islands Chat are too remote

I?L. Article 4 Q.

LRZ. [1951I I. G.J. 116.

LR3 Article 4 gl ~
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from xbe mainland. Also lcw-tide elevations may not be used in

drying straight baselines unless some structure i ~ built upon
1Z4them that remains permanently above sea level.

No natLon is rs«luired to use straight base!ixxss. Their use is
125

~ ntirely optionaL Ths use of straLght baseLLnes Ls an cntension

of national boundaries and smreraigxxxy and the decision to uss thexn

on tbe United States coast is one that xnust be made by the United

States. That decision cannot be made by xhe individual states ou
126

behalf of the United States. The United States by disclaiming

sny intent or desire to use straight baselines may conclusively

prechx«}e their use by a state or by the Court in adjudicating the

rights of * state vis a vi ~ the United States. This is true even where

their uss is particularly well suited to the coastal configuration in

«Lusstion The uss of straight baselines is a political «lunation and

the Court has stated that it is unwLLLLng to review or overturn the
127United States' decision not to use them. This rule also applies

to the use of a "fictiti«nxs bay" which 1 ~ "merely the configuration

~hich results from drawing straight baselLnes from the mainland
�128to a string of i elands along the coast".

Although the United States cannot be re«lulred to uss straight

b aselinos the conclusive effect of a disclaimer of sn intent to use

them may be avoided if it can be shown that the United States has in

the past "actually drawn its international boundaries Ln accordance
129with the principles and methods embodied in Article 4." This

124. Article 4 �I.

125. United States v. Louisiana, 394 U. S. 11, 70-71, 89 S. Ct. 773,
805-806 �969!.

126. Umted States v. California, 381 U. S. 139. l68, 85 S. Ct. 1401,
1417 �965!.

1Z7. United States v. Louisiana. 394 U, S. at 72-73, 89 S. Ct. at 807.

128. 394 U.S. at 72 n. 96. 89 S. Ct. at 806.

129. 394 U. S. at 73 n. 97. 89 S. Ct. at 807-808.



is closely Lini ed to the concept of historic bays. If the United States

hs,s drawn straight baseiiaes consistently in the past aad has thus

claimed the enclosed waters as inland waters. Lt tnay hs precluded

from denying that claixn ia the future or from disclaitning aay intent
L30

to use straight baselines. As indicated earlier, the Court has

ter ousiy questioned the idea that the federal government cauld
L3Lcontract a state' ~ territory Ln the name of foreign policy.

With respect to island fr ages the Court in United States v.

Louisiana concluded "that Article 7 does not eacompass bays formed

in part by islaads which cannot real! sticaily be considered part of

the maialaad" and "that such iasular fortnatioas were intended to be

governed solely by the provision in Article 4 for straight baselines". L3Z

L'f the coastal nation does not wish to use straight baselines to eaclose

waters Lying laa heard of aa isiaad fringe Article L0 of the Coavention
133

controls. Article L0  ZL states "[tahe territorial sea of sa island

is measured in accordance with the provisions of these articles".

ln other «ords the Low water Line on each island is used as a base-

line for measuring a territorial sea for each island.

lf the hlissiseippi Sound is classified as * body of water lying

between the mainland and an offshore fringe of islands. Article 4

is applicable. Ln such casa those waters w ll qualify as inland waters

only if  he United States chooses to draw straight baselines along the

outer perimeter of the island chaia or if the Uaiied States has in the

past drawn the internatioaal boundary ia that area ia a manaer con-

L30. !d.

l3L See United States v. Louisiana. 394 U.S. at 77 n. L04, 89 S. Ct.
at 809. United States v. CaMornia, 38l U. S. at L68. 85
S. Ct. at L4l7.

L3ZI 394 U. S. at 67-68, 89 S. Ct. at 804.

L33. 394 U.S. at 71, 89 S. Ct. at 806.



sistent with the provisions of Article 4 If drama along the island

chain, a straight baseline woold tneet the Article �! requirement

that any each line "not depart to any appreciable extent from the

general direction of the coast." If a straight line mere drawn

along that portion of Alabama' ~ coast line lying between the Perdido

River and Mobile Point and extended westward, it mould be seen that

the island chain Hes c!oser to that imaginary line than does the

low water mark on the mainland itntnediately adjacent to the

Missis stppi Sound. Further. the enclosed nature of the Sound

makes its ~stars»sufficiently closely Baked to the land dotns,in
»134to be subject to the regime of internal waters," While straight

baselines might not be the appropriate method of enclosing the

Mississippi Sound. if it i ~ in fact a part oi' a bay complex, there

i ~ nothing other than that fact to prevent the United States from

using them in order to claim the Mississippi Sound as inland waters.

134. Article 4 �!.



CONCLUSION

Conflicting federal and state claims <o subznerged lands is a

problem that has plagued this nazion for over a century. In the first

half of the moeteenth century the Court zet forth a rule that seezned
135

to settle the problem for all time. That rule provided ibat all lands

underlying the navigable waters within the boundaries of a state are

the property of that stats, The Pollard rule was well suited to a time

during which fish and oysters were the most valuabts resources of

the sea. At a tizne mhen airplanes. submarines, lang-range naval

bondardznents, and world wars mere a thing of the future snd

ieolatiozdszn the key word in foreign policy. direct federal control

of the coast line may uot have been felt necessary. But times change

and with them the law must also change. When put to the test, the

Pollard rule was found inadezpzate. Stranger federal control af the

nation's coastal areas was dsezned necessary. The Court restricted

the scope of the Pollard rule and declared that only those lands under-

lying inland waters belonged to the states and that these subznerged

lands lying seaward of the low water mark on our coasts and outside

the liznits of inland waters mere subject to the paraznount right of

the United States to control and dispose of them. Under the
136

California rule no state had property rights in submerged lands lying
137seaward af the coast Hne. Congress accepted this new rule. end

thea motivated by a desire to settle the controversy for all tizne and

a desire to restore to the states those lands that were thought to be

theirs under the Pollard rule, Congress passed the Subznerged Lands
138

Act. In that Act Congress attempted to set forth a firm rule under

135. Pollard's Lessee v. Hawan, 3 Haw. 212, 11 L. Ed. 565 {1846!.

136. United States v. California. 332 U. S. 19. 67 S, Ct, 1658 {1947'.

137. See Alabazna v. Texas et aL, 347 U.S. 212. 74 S. Ct. 481 {1954j.

138. See. Senate Report No. 133, 83rd Cong. 1 Sess.. reprinzed In
fl953J U. S. Code C . tz Ad. News 1474.
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which all tbs lands underlying the navigable waters of the continent

~ nd continental shelf of the United States would be assigned to

either the states or the federal governxnent. Congress knew that

there was a xnajor problem, the identification of intend waters,

and they knew that they could xxot solve it through Legislation. 139

Congrese deliberately left inland ~ate~x tO be defined and identified
140

by tbe courts. The Court accepted that duty and held that the

Coxxvent}on on the Territorial Sea and the Contigions Zone eIould
141

provide the necessary definitions. The Court bas also accepted

the task of identifying inland waters and locating tbe coast Line. 14Z

It is now submtffed that Congress in passing the Submerged Lands

Act merely inNated a process through which the rights of the states

vis a vis tbe United States in the subxnerged Land lying ad!scent to

their coasts axe to be determined. and that, as a part of that process.

Congress intended that the Court lndiciaLLy determine the location of

the coast line on a case by case basi ~ . Lf thi ~ i ~ so. the process, to

the exxtent that Lt concerns the location of the coast line of Alabama and

LSfississippi, i ~ incomplete and «ill remain incomplete mxtil the pro-

priety Of the federal enClaVes in the Missiestppi Semd ie determinedd

There are only two other altexmtivee. acceptance with the possibility

that Alabama and Mississippi are being deprived of lands rightfully

139. Sec 99 Congt Rec. Z621  remarks of Senator Holland!, 99 Cong.
Rec. 36Z9  remarks of Sane.tor Garden!.

140. United States v. California, 381 U.S. 139. 85 S. Ct. 1401 �965!.

141. United States v. California. 381 V.S. 139, 85 S. Ct. 140'i �965!;
United ~tee v. Louisiana. 394 U.S. 11, 89 S. Ct. 773 �969!.

142. 2.8.. U td Sl t', 39 td 422 U.S. 791, 96 S. Ct. 1844
119761: U td St 't, C lid W, 436 U,S, 32, 98 8, Ct.
166Z �978!; United States v. California, 43Z U.S. 40, 97
S. Ct. Z915 �975!x United States v. California, 38Z U.S. 448,
86 S. Ct. 607 �966!.



theirs or stagnating uncertainey. it ~s hoped that this discussion has

outlined the relative positions of Alabama, Mississippi, and the

United States under the law and set forth just a few of the questions

that should be asked and answered.
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la researching the topics of subxnerged lands, the Submerged

Lands Act, and the Convention oa the Territorial Sea and the

Contiguous Zone over ons huadred coxuxected case citations to the

priacipal United States Suprexne Court decisions wex'e discovered.

These citatioas are listed ia the appendia below and it is hoped that

this appendix willx

�! aid in the future research of these topics:

�! show the eaormous amount of litigation that these topics have
generated in ths past 35 years: and

�! give some iasight to the procedural coxxxpleaity of adjudicating
controversies that arise in these areas.

United States v California

326 V.S. 688, 66 S. Ct. 94
�945!, xnem.,

66 S. Ct. Z26 �945!, mern.,

66 $. Ct. 518 �946!, mem.,

327 V.S. 764. 66 $. Ct. 524
�946!, xnem.,

66 S. Ct. 954 �946!. mexa.,

66 S. Ct. 1335 �946!, moxa.,

329 V.S, 689, 67 S. Ct, 478,

67 S. Ct. 618 �947!, mem. ~

67 S. Ct. 974 �947!, mem.,

67 S. Ct. 1747 �947!, mem.,

332 V, S. 19 ~ 67 $, Ct. 1658 �947!, opinion

United States' xnotioa for leave to file
the bill of complaiat i. ~ granted.

California's motioa for eatension of tixne
to aaswer granted, ao "U. $." cite.

Answer of CaBforaia received and filed,
no "U.S "cite.

hfassachusett's motion for leave to iaterveas
deaied.

Califoraia ordered to file a coacise
~ tatemeat of issues of !a» sad fact, no "U. S. "
cite.

Califoraia' ~ xnotioa for leave to file answer
is graated, no "U. S. " cite.

hiotioa of Robert X. Jordan for leave
to intervene denied.

Case reassigned for argument on March
12, no "U.S" cite.

Robert K. Jordan's motion for leave to
file amicus curiae brief graated, no
IfU $ e

New Jet sey' ~ motioa for leave to file
amicus curiae brief deaied, no 'V. S." cite.



332 U.S. 19, 67 S. Ct. 1658
 L947L .

332 U. S. 804, 66 S. Gi. 20
�94792, Per Curtam,

332 U. S. 7$7, 68 S. Ci. 37
�94+, msm.,

332 U.S. 806. 68 S. Ct. L03
�947! . meta..

68 S. Ci. 103 �9471. mem..

332 U. S. 828, 68 S. Ct.
200 �947! . metn.,

68 S. Ct. 342 �9481, mem. ~

334 U. S. 825, 68 S. Ct. 1327
�948!. mem,

334 U. S. 855, 68 S. Ct. 1517
�9481, mem.,

335 U.S. 897. 69 S. Ct. Z98
�9481, metn,,

337 U.S. 95Z, 69 S. Ct. 1520
�949! ~ mem.,

337 U, S. 952, 69 S. Ct. 1520
�949!, mem.,

70 S. Ci. 181 �949!, ment.,

339 U. S. 975, 70 S. Ct 1016
�9501, mem..

341 U.S. 946. 71 S. Ct. 1003
 L95LL, mem..

342 U.S. 884, 72 S. Ct. 172
�9513, mem.,

342 U, S. 891, 72 S. Ct. 19$
�9513, mem..

~Q'nian.

Order snd decree.

Petition far reheartng dented.

The motton of Lanren D. Cherry and
E*rL Q. Sinclair for Leave to itis s marion
to strike a portion of a stipulation entered
into between the United States and Cali-
fornia i ~ denied.

Motion of Norxnan L. Littell for leave to
ftte amtcns curiae brief granted. uo
"U. S." cite.

lv[otton af Robert E. Jordan for Leave to
file additions to the ftnal decree denied.

Motion for Leave to withdraw grant to two
members of CaLtfornta' ~ caunsel, no
"U. S." cite.

htotion of the Campo band af fndians to
intervene dented.

Special Master ordered to be appointed

United State's tnotton for clarification of
the scape of the ~cist Master's inquiry
dented.

Report of Special Master ordered to be
filed.

Special Master' ~ appointment ordered to be
cont oned.

Parties ordered to pay Special Master' s
compensatton and ecpense s.

Motton of Harold S. lches for leave to
fiLe suggestions denied.

Special Master' s report ordered filed.

Compensation and snpenses awarded to the
Special Master.

Spec al Master' ~ appointtnent order
continued, specuic qnesttons Listed.



Opinion

U ii d Nai . Lao&

902, 69 S. Ct, 1040
mcm g

928, 69 S. Ct. 1490
mem.,

806, 70 S. Ct. 36
mem ~

807, 70 S. Ct. 37

699. 70 S. Ct. 914

344 U.S. 872. 73 S. Ct. 168
�95Z!, xncm.,

United States v. California

381 U.S. 139. 85 S. Ct. 1401
�965!,

382 U.S. 448. 86 S. Ct. 607
�966!,

382 U. S. 889, 86 S. Ct. 159
o. �965! mexn..

432 U, S. 40, 97 S. Ct. Z915
�977! .

436 U.S. 32. 98 S. Ct. 1662
�978!,

U.S. 99 S, Ct. 556
�978!,

335 U,S. 901. 69 8. Ct. 399
�949!, mem.,

69 S. Ct. 598 �949!, mem.,

336 U.S. 958. 69 S. Ct. 887
�949!, mem.,

337 U.S.
�949!,

337 U. S.
�949!,

338 U.S.
�949!,

338 U. S.
�949! .

339 U.S.
�950!,

71 S. Ct. � �950!, mem.,

Special 3dastcr's report ordered filed.

381 U.S. 139. 85 S. Ct. 1401 �965!.

O xinion

Per Curiam, first ~ lexnental decree.
modifies order and decree entered October
27, 1947, 332 U, S. 804. 68 S, Ct. ZG �947!.

petition for rehearing denied.

Second s lemsntal dccx cs.

Third lemental decree.

339 U.S. 699, 70 S. Ct. 914 �950!

Louisiana's motion for les~a to appose
the motion for leave to file complaint
granted,

Case assigned for oral argument on the
motion for leave to file complaints, no
"U. S. " cite.

Motion of Annie C. and Agnes E. Lexxis
for !eave to interveas denied.

United States granted leave to file conxpiaint.

Petition for rehearing denied. Louisiana
ordered to answer complaint.

Motion to disxniss on jurisdictional grounds
denied.

Motion of Agnes E. Lesx s for leave to
intervene deni sd.

b4otton of Frank J, Loone7 for leave to
file axnicus curiae brief denied, no
''U. S. " cits,



340 U, S, 856, Tl S. Ct. 75
�950!, mem.,

Petitian for rehearing denied.

340 U. S. 899, 71 S. Ct. 275
�950!, msm..

Decree

340 U. S. 907. 71 S. Ct. Z76
�950!, mem..

Pettttan far r shearing  ienied.340 U.S. 939, Tl S. Ct. 939
�95l}, mem.,

350 U. S. 812, 76 S. Ct. 43
�955!. mem..

9;it~ St t 1.;,' 9, AC 'i~l, Al 8, ~ Fl d'
363 11.8. I, 88 S. Ct. 961 �9881.

The following cases are essentially canttnuactons of the 1960 cases
United States v. Louistana, 389 U.S. 155, 88 S. Ct. 367 �967!,
Untted States v. Louisiana.  The Texas Boundary Case}, 394 U. S. 1,

89 S. Ct, 368  ~td 9I.
United States v. Louisiana,  Tbe Louisiana Boundary Case!, 394 U. S. U.,

89 S. Ci. 773 �969!.

350 U.S. 990, 76 S. Ct. 541
�956! ~ mern. ~

Motion for leave to file complaint
granted.

351 U.S. 946, 76 S. Ct. 842
�956!, mem.,

Louisiana ordered to reply ta United
States' motion for an injunctton.

351 U.S. 978, 76 S. Ct. 1043
�956!, mern.,

35Z U.S. 812. T7 S. Ct. 28
�956!. mern..

352 U, S. 885, 77 S. Ct. 124
�956!, mem.,

352 U, S, 921, 77 S, Ct, Ztg
�956!, mora.,

352 U.S. 979, 77 S. Ct. 380
�957!, mem..

353 U.S 903, TT S. Ct. 660
�957!, mern.,

S. Ct. 716

Texas' motion to file amicus curtae
brief granted.

S. Ct. 1278

353 U.S. 928, 77
�957!, mem.,

353 U. S. 980, 77
�957! tnetn.,

Mutton for leave to file second petition
for rehearing denied.

United States' mutton for a modification
of the decree denied.

Louisiana njained from farther prosecution
1 L . Atttl -P I I d Oil

~CttN

Motion to dismiss an jurisdictional grounds
dented. Louisiana ordered to file answer.

Mutton by United States to distntss mattan
made by Anderson Prichard Qtt Corporation
g ranted.

United States granted 10 day ~ in ~hich <o
ft'le reply to Louisiana's answer.

Hearing set for mottons by Louisiana and
United States.

Motton by Parish of St. Bernard, Lauisiana
for leave to intervene denied.

Molten for reconsideratton of dental of
St. Bernard Parish' ~ motion deaied.



872, 80 S. Ct. 136
xxtexzt. >

1, 121. 80 S. Ct. 961

856, 81 S. Ct. 36
mem.,

502, 81 S. Ct. 258

288, 86 S. Ct. 419

Decree

353 U. S. 515, 77 S, Ct. 1373
�957}

355 U.S. 859. 78 S. Ct. 90
�957!, mean.,

355 V. S. 945. 78 S. Ct. 528
�958}, msxn.,

356 V. S. 928, 78 S. Ct 772
�958! mem

359 V.S. 901. 79 S. Ct. 576
�959!, mem.,

361 U. S, 872, 80 S. Ct. 49
 !959}, mexn.,

361 U. S.
�959},

363 U. S.
�960!,

364 U, S.
�960!,

364 U.S.
�960!

382 U. S.
�965!

389 U.S. 155. 88 S. Ct. 367
�967}

389 U.S. 1059, 88 S. Ct. 757
[1968}, mem.,

391 U.S. 910, 88 S. Ct. 1800
�968!, mexn.,

393 U.S. 811. 89 S. Ct. 79
�968!, mem. ~

394 V, S. 1, 89 S, Ct. 768
�969} ~

394 U.S. 11, 89 S. Ct. 773
�969!,

394 U.S. 994. 89 S. Ct. 1451
�969!,

Psr Curiazn, Alabama, Mississippi,
Tasse, and Flortda granted leave to
intervene and Vaited States granted leave to
file amended or supplemeatal complaiats.

Vaited States granted additioaal thns to
file axaended or supplemental comp!aint.

Case sst for argument.

Partice assigned bours for oral argument.

Case set for srguxnexxt,

Louisiana's motion for 1eave to file e
reply brief gx anted. Texxae graated leave
to ftls a xnemorandum, Vntted States granted
leave to flic a supplsxaeatal memorandum.

Teens granted leave to filo s suppleznental
brief.

~O> '>, O 't d Slat . tda . T
~SO l ' l,dl ta, MTI ld

Alabama, tsfississtppt aad Lomsiana granted
leave to file petitioas for rehearing.

Opinion, Uattsd Bates v. Louisiana �967}

Petttion for rehearing deaied.

Oral argument oa motion for entry of
eupplexneatal decree sst.

Oral argument oa supplemental decree
~ et.

~O Ut t I Stat ~ tdat
 Tesas Bxnxndary Case!.

O!xinioa, United States v. Louistaaa
 Z.ouisiana Bcnmdary Case!.

Louisiana Bouada Case, peKttoa for
r shee riag deatsd.



United States v, Texas

335 U. S. 901. 69 S. Ct. 399
�949!, tnem. ~

69 S. Ct. 598 �949!, mem.,

336 U.S. 958, 69 S. Ct. 887
�949!, mem

337 U.S. 902, 69 S. Ct. l040
�949!, mem..

338 U.S, 806, 70 S. Ct. 37
�949!. mem..

338 U.S. 807, 70 Se C4 37
�949!. mem.,

339 U.S. 707. 70 S. Ct. 918
�950!,

340 U. S. 900, Tl S. Ct. 276
�950!,

340 U.S. 907, 71 S. Ct. 277
�950!, xnem.,

Alabama v. Texas, et al.,

346 U.S. 862. 74 S. Ct. 102
�953!, mem.,

346 U.S. 933. 74 S. Ct. 373
�954!, xne.,

347 U.S. 272, 74 S. Ct. 481
�954!,

347 U, S. 950, 74 S. Gt. 674
�954!, mem.,

339 U.S, 707, 70 $. Ct. 9L8  L950! ~

l,oaisiana granted Leave to oppose the
United States' motioas for leave to file
the complaiat.

Case assigxxed for oral argament on the
xnotion fox leave ta file complaints, no
"U. S. " cite.

Annie C. and Agaes E. Lewis denied
Leave ta interseae,

United States great leave to i'ile the
complaiat.

Motion to dismiss deaied.

Agnes E. Lewis deaied leave to iaterveae.

0~talon

Oe cree

Petition for reheariag denied.

347 U.S. 272, 'T4 S. Ct. 481 �954}

Defendants graated Leave to file objecKons
to piaixxtiff's motion far Leave ta file the
complaint.

Case set for hearing on the xnoKon for
leave to file the coxxxpiaiat.

Per Curtam, motioa for leave ta file
complaint domed, ~sion.

Petition for reheariag denied.

United State» v. ALaska,

352 P. Snpy. 815 �3. Alaska,
1972!,

497 F. ?d 1155  9th Cir., 1974!,

419 U.S. �45, 95 S. C». 616
�974!, mern.,

O~inioa

Oa appeal affirxned, o xinion,
Petition for writ of certLorari granted.



420 U,S. 1001. 95 S. Ct.
�975!, xnem.,

Respondcnt9 ~ xnotions for divided
argument i ~ granted.

1442

2240422 U.S. 184, 95 S. Ct.
�975!,

Opinion, reversed aud remanded.

423 U.S. 885, 96 S. Ct.
 !975!, mem.,

Petition for reheariug denied.

519 F, 2d 1376  9th Clr. 1975!,

United States v. Maine,
N T I N 1 ex,
Se d Ca IINS,~GI Medi 5, aad U S 515, 95 S. Ca. 1155 119151.

Leave to file coxnplaint i ~ granted.955, 69 S. Ct. 2095
mern.,

947, 90 S. Ct. 1864
xnenx

Special Master appointed.

914, 9! S. CL 170
mern.,

949. 91 S. Ct. 2272
nxexn,,

Leave granted to Florida Council of
100 to tile amicus auriae brief.

953, 9Z S. Ct. 305
xrlenl.,

404 U.S.
�97l!,

408 U.S.
�972!,

917, 92 S. Ct. 2474
mexn..

412 U.S. 936, 93 S. Ct, Z768
�973!, mem.,

419 U.S.
�974!,

419 U. S.
�974!,

814 ~ 95 S. Ct. 29
xneme 5

1087, 95 S. Ct. 674
xxlexxl,,

419 U. S. UOZ, 95 S. Ct. 771
�975!, mern.,

420 U. S. 904, 95 S. Ct. 8ZZ
�975!, mem.,

Oral argument set for euceptions to
Special Masters s report.

420 U. S. 916, 95 S. Ct 1110
�975!, mcxn. ~

395 U. S,
�969!,

398 U.S.
 !970!,

400 V.S.
�970!,

403 U. 8,
�971!,

Reversed and remanded to the district
coul't.

N N ', Ma eso Ma, sa d I lead
IMl, ~MI d, ~VM  . N Na C

bkot!on of Florida for severance referred
to the Special Ms.ster.

Florida's matian for severance is granted,
case causa!tdated edith Caco against
Florida, Vnited States v. Louisiana et
al.. 403 U. S. 950, 91 S. Ct. ZZTL

Motion of hlassachusetts for a preliminary
injunction denied.

!station of Massachusetts for a preliminary
injunction denied.

Special Master's repart received and filede

Leave granted to the Speical Coxnmittee
an Tidelands of the National Association
ot Attorney Genera! ~ to file amicus curiae
brief.

Leave granted to Associated Gas Dtstributors
ta fOe exnicus curiae br!at,

Un!ted States' motion for rea!location
of time for oral argumem granted.



394 U.S. 836, 89 S. Ct. 1614
�9 69!,

901, 89 S. Ct. 1T37
mexn.,

950, 91 S, Ct. 2271
mem.,

932. 92 S. Ct. Z65
memd,

404 U. S.
�971!.

404 U.S.
�97$ s

988, 92 S. Ct. 528
xxxem

404 U,S, 388, 9Z S, Ct, 544
�971.

Sdddl ~l d

909, 93 S Ct. Z13
mam d

17, 93 S. Ct. 1478

409 U.S.
�972!,

409 U.S.
�972!,

Sdddl ~l d

419 U.S. 814, 95 S. Ct. 29
�974l, xnem.,

Decree

9'TZ, 95 S. Ct. 1970
mern.,

13, 95 S. Ct. ZOZZ S~Ia l d

1008, 95 S. Ct, Z412
xnexxxd,

909, 96 S. Ct. Zll
xxxexn, ~

395 U.S.
�9 69!,

403 U. S,
�971!,

419 U. S.
�974!,

420 U.S.
�975!,

420 U.S.
�9T 5!,

421 U. S.
�97 5!,

422 U. S.
�975!,

421 U. S.
�975! .

423 U.S.
�975!,

990, 95 S. Ct. Z99
xn exxx

904. 95 S. Ct. 822
mem ~

529, 95 S. Ct. 1180

Per Curiam, s lament decree,
supplemexxts decree entered 364 U. S.
BOZ, 81 S. Ct. Z58 �960l and gives effect
ta xhe opintons entered at 389 U. S. 155,
88 S. CL 367 �967!; 394 U, S. l. 89 S. Ct.
T68 �969!; anxi 394 U, S, 11, 89 S. Ct.
773 �969!.

Special Master appointed pursuant to
opinion in the Louisiana Bounds Case
394 U. S, ll, 89, S, Ct. T73 �969'I.

3aint motion of United States and Flarida
for supplemental proceedings granted,
S pecial Master appointed, consolidation
with United States v. Flortda granted.

Motian far supplemental decree as xo
l.auisiana set for argument.

Louisiana's motion for RaLe 60  Bl FRCP
relief denied.

Louisiana's motion for entry of a
suppiexnental decree i ~ g ranted.

Special Master's report received and filed.

Additional time granted for oral arguxnents.

0 ral argument set for exceptions to
the Special Masterss report

Petition for rehearing denieci.

Special Master awarded costs and compensattox

First accounting filed by Louisiana.



Decree

416 V. S.
�974!,

814, 95 S. Ct. 29
mecÃLI p

918. 95 S. Ct. llll
mem.,

531 ~ 95 S. Ct. 1162

1084, 96 S Ct. 874

Decree

420 U. S. 515, 95 S. Ct 1155
�975!,

421 U. S. 958, 95 S. Ct. 1945
�975! ~ mem.,

423 U.S. 1, 96 S. Ct. 23
�975!,

U.S. 97 S. Ct. 2994
�977!, mem.,

United States v, Florida,

404 U. S. 998, 02 S. Ct. 558
�97l!, mern.,

415 V.S 905. 94 S. Ct. 1399
�974!, mem.,

420 U.S.
�975!,

420 U. S.
�975! i

423 V.S.
�976!.

4ZS V, S, 791, 96 S. Ct. 1840
�97 6!,

Coart retains jcrisdicttoa to eatertaia
farther proceeding s.

Special Master appointed.

4ZO U. S. 531, 95 S, Ct. 1162 �975!.

Report of Special Master oc the motion
by the United States to dismiss Florida's
counterclaim and deay Florida's demand
for s jcry trial received aad filed.

Special Master' ~ report received and filed.

Oral arguments set for exceptions to
Special hfaster' s rcport.

United States' motioa for reaBocatioa
of time for ora! argmneat is granted

Per Coriam, oRiaioa.

Snpplementa1 report of Special hie ster
received aad filed.




